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. Cise Wo. 1,799. 

In re BRAGG. 

D. N. Y. Leg. Obs. 119; 5 Law Rep. 323.] * 

District CJourt, S. D. New Tork. Aug., 1842. 

BaKKRDPTOT— EXAMISATIOX OF BANKRUPT — EVI- 
DENCE — Testimony ix Otheu Soit — Compe- 

TEXCT. 

1. After the bankrupt has been esamined by 
the opposing creditors, his counsel cannot cross 
examine him on the matters opened by the ex- 
amination, but the bankrupt may, under the 
advice of his counsel, give explanations and 
corrections of his statement. 

2. The examination of the bankrupt taken be- 
fore a master in chancery in equity proceedmgs 
may be admitted in evidence by the commis- 
sioner, as far as it goes to elucidate the state 
of his affairs. 

[On exceptions to decision, of commissioner 
in bankruptcy. In the matter of Maynard 
Bragg. Exceptions overruled, and commis- 
sioner's decision affirmed.] 

Charles Sherwood, for bankrupt 

George Bowman, for creditors. 

BETTS, District Judge. This case comes 
up on exceptions to the decision of Commis- 
sioner Miller, rejecting and admitting testi- 
mony on the hearing before him. Aiter the 
bankrupt had been, examined by the oppos- 
ing creditors, his counsel proposed to cross 
examine him on the matters opened by that 
examination. The commissioner decided that 
the bankrupt might, under the advice of his 
counsel, give explanations and corrections of 
his statements; but that his counsel could 
not put questions to him in the -way of a 
cross examination. To this decision the 
bankrupt excepts. 

The 4th section of the act [of 1841, 5 Stat 
444] declares: "The bankrupt shall at all 

^ [5 Law Rep. 323, gives only a partiiU re- 
port] 
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times be subject to examination, &c., in all 
acts relating to such bankruptcy, and his 
acts and doings, and his property and rights 
of property," &e. This authority is in sub- 
stance the same as given by the English 
bankrupt acts of 1 Jac. c. 15, and 5 Geo. n. 
e. 30. The English acts do not allow, as mat- 
ter of right, that any one examined by the 
commissioners shall be attended by counsel; 
it is regarded a matter of favour to permit 
counsel to be present at the examination. 
Ex parte Parsons, 1 Atk. 204. Our proceed- 
ings are manifestly more liberal in respect to 
the method of conducting an examination^ 
and we accordingly permit the testimony 
produced by or against a bankrupt to be sub- 
jected to the scrutiny of a cross examination, 
A cross examination is not only for the pur- 
pose of explaining or qualifying statements 
that have been made on the direct, but its 
pm'pose and effect in proceedings in om- 
courts is to introduce substantive evidence- 
for the party pursuing it, and accordingly a 
set of facts entirely independent of his state- 
ments in chief may be called from a witnesSi. 
and in that way he may be improved by the- 
adversary party to set up a new case, or ta 
overthrow that he was adduced to support 
The examination of a party himself must, 
however, rest upon difEerent principles. The 
act authorizing his examination indicates 
tills, as he may be examined on written in- 
terrogatories or orally, which necessarily im- 
ports that he is, as in chanceiy proceedings, 
liable to be compelled to make discoveries 
in the matter, and that accordingly his an- 
swers are evidence only in the particulars in- 
quired of. There is nothing in the statute 
denoting that congress intended the bank- 
rupt, when examined, should become a com- 
petent witness in all respects, so as to be 
enabled to give testimony on his own behalf, 
beyond and out of the subject matter of his 
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■examination by the creditor. I think the 
commissioner properly overruled tlie applica- 
tion, and that he placed the proper limitation 
upon the right of the bankrupt and his coun- 
sel. 

Another exception was taken, that the com- 
missioner admitted in evidence an examina- 
tion of the bankrupt taken before a master 
in chancery in some equity, proceedings. 
This testimony was properly admitted so far 
as it went to elucidate the state of the bank- 
rupt's property. The creditoi-s had a right 
to use his declarations, written or oral, 
against the verity and integi'ity of his in- 
ventory, and his sworn statements would be 
of still stronger effect if they were in col- 
lision with his representations on his papers 
in this court. I accordingly affirm the de- 
cision of the commissioner on both points, 
and overrule the exceptions. 



Case No. 1,800. 

BRAGG V. LORIO et al. 

[1 Woods, 209;^ 4 Chi. Leg. News, 183.] 

Circuit Court, D. Louisiana. Nov. Term, 1871. 

Judgment — Collateral Attack — Circuit Courts 
— Jurisdiction — Coxfiscation — Clerk op the 
Court — Authority of Deputy — Rebellion — 
Amnesty Proclamation. 

1. In an action to recover possession of and 
establish title to real estate, when the defend- 
ant relies upon title derived through confisca- 
tion proceedings, no error or irregularity in such 
proceedings can be regarded which does not go 
to show want of jurisdiction in the court which 
rendered the judgment condemning the proper- 
ty. The judgment is binding until reversed in 
a. direct proceeding. 

2. A seizure of property under the confisca- 
tion acts, made by the marshal, upon the writ- 
ten order of the United States attorney, is suf- 
ficient to give the court jurisdiction of the res. 

3. Under the act of March 3, 1821 (3 Stat. 
G43), the deputy clerk of the U. S. disti'iet court 
for Louisiana was authorized to sign process in 
his own name as such deputy, and a venditioni 
exponas so signed and in other respects regular, 
and under the seal of the court, is valid. 

[Cited in Griswold v. Connolly, Case No. 5,- 
833.] 

4. The amnesty proclamation of the presi- 
dent, of July 4, 1868, did not have the effect to 
restore to the party out of whom before that 
time the title had been divested, property con- 
demned, and the title to which w^as vested in 
ihe United States, by confiscation proceedings. 

[See, generally, as to the effect of the proc- 
lamation. In re Davis, Case No. 3,621a; 
Carlisle v. U. S., IG Wall. (83 U. S.) 147; 
Pargoud v. U. S., 13 Wall. (80 U. S.) 156; 
Armstrong v. U. S., Id. 154; Gay's Gold, 
Id. 358; Knote v. U. S., 95 U. S. 152; 
Witkowski V. U. S., 7 Ct. CI. 393; Waring 
V. U. S., Id. 501; Meldrim v. U. S., Id, 595; 
Scott V. U. S., 8 Ct. CI. 457.] 

tAt law. Action by Braxton Bragg against 
Lorio and others to recover possession of 
land.] This cause was submitted to the 
-court upon the issues of law and of fact, 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



the parties having waived the intervention 
of a jm'y. [Judgment for defendants.] 

Allan C. Story, for plaintiff. 
C. Rosellus, Alfred Phillips, and Belcher 
& Beattie, for defendants. 

WOODS, Circuit Judge. The plaintiff 
brings his action to establish his title to and 
recover possession of a certain plantation 
situate in the parish of Lafourche, in the 
state of Louisiana, known as the "Green- 
wood" plantation, of which he avers he is 
seized as of an estate in fee simple, and 
whereof for many years prior to the 3d day 
of Januaiy, 1866, he was in possession. He 
alleges that on the day last named, the de- 
fendants "vvTongfully and forcibly ejected 
him from the plantation and took possession 
of the same, which they stiU hold. 

The defendants by way of defense set up 
title in themselves, claiming under a sale 
made by the United States' marshal on the 
3d of January, 1866, by virtue of a writ of 
venditioni exponas issued from the district 
court of the United States for the eastern 
disti-ict of Lousiana, in the suit bt U. S. v. 
The Greenwood Plantation (the property of 
Braxton Bragg). This was a proceeding to 
confiscate said plantation as enemies' prop- 
erty, commenced and concluded under the 
act of congi'ess, approved July 17, 1862, en- 
titled "An act to suppress insmTection, to 
punish treason and rebellion, to seize and 
confiscate the property of rebels, and for 
other pm-poses." 12 Stat. 590. 

It is admitted that prior to the 3d of Jan- 
uary, 1866, Bragg was seized and in posses- 
sion of the lands sued for, and that he is 
entitled to recover unless his title has been 
divested by said proceedings and sale. It 
is well settled that irregularities in the con- 
fiscation proeedings, mere errors of law, 
cannot be taken advantage of in this col- 
lateral proceeding. No error can be regard- 
ed here that does not go to the extent of 
showing want of jmisdietion in the court 
which rendered the judgment condemning 
the property. Cooper v. Reynolds, 10 Wall. 
[77 U. S.] 308; Tyler v. Defrees, 11 Wall. 
[78 U. S.] 344. But plaintiff avers that the 
proceedings were so defective that the court 
acquired no jurisdiction over the property, 
and therefore the decree of condemnation 
and the marshal's sale and deed are abso- 
lutely void. The defendants claim that the 
court did acquire jurisdiction, and having 
jurisdiction, the proceedings are valid until 
reversed, and that the sale and deed of the 
marshal convey title. This presents one of 
the questions for our determination. 

"When we are called upon to sit in review 
on the judicial proceedings of the inferior 
courts in the enforcement of the confiscation 
statutes, we are to be governed by the rea- 
sonable and sound rules applicable to anal- 
ogous cases in the com-ts, and not by a sys- 
tem of procedm'e so captious, so narrow, so 
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difficult to undei'stand or to execute, as to 
amount to a nullification of tlie statute." 
Tyler v. Defrees, 11 WaU. [78 U. SJ 345. 

The record in this case shows that on Sep- 
tember 11, 1S65, the property in question 
was seized by the U. S. marshal under writ- 
ten authority of the district attorney, as for- 
feited to the United States, and that the 
property was within the jm'isdiction of the 
court. That on the 12th of September, 1865, 
a libel was filed reciting the seizure and 
praying the condemnation of the property, 
and that on the same day a wi*it of seizin 
was issued to the marshal, directing him to 
seize and take in possession the property 
aforesaid, which was returned October 2, 
1865, with the indorsement that he had 
seized the property in the hands of Thomas 
W. Conway, assistant commissioner of the 
freedman's bm'eau, and served notice of seiz- 
m'e personally on said Conway, etc. The 
record, in om" opinion, amply shows a seiz- 
iu:e, suiBcient to give the court jm'isdietion. 
In the case of Tyler v. Defrees, supra, the 
only seizure was the one made by the mar- 
shal on the order of the district attorney, 
preliminary to the filing of the libel. The 
record showed no other. Yet in that case 
it was held that the coiurt acquired jurisdic- 
tion. The court say: "The proceeding in- 
a.ugm*ated by the district attorney is design- 
ed to bring the property into com*t It can 
have no other purpose or end, unless re- 
leased by his order. The district attorney 
and marshal arc both officers of the court, 
and for that reason are selected to institute 
the proceedings by which the power of the 
court is called into exercise. When, there- 
fore, the property is, in the com-se of this 
proceeding, seized by the marshal, and 
when, with the filing of the libel, aU that 
has been done is brought before the court, 
and it adopts and recognizes the seizm-e, 
the property is held by him subject to the 
order of the com*t, and is under its control, 
and no second seizure by the same officers 
<:an be necessary." So in Cooper v. Reynolds, 
10 "Wall. [77 U. S.] 309, the court speaking 
of the various modes of acquiring jm'isdie- 
tion, said: "While the general rule in re- 
gard to jurisdiction in rem requires the ac- 
tual seizm-e and possession of the res by the 
officer of the covu't, such jm-isdiction may be 
acquired by acts of equivalent import, and 
which stand fqr and represent the domin- 
ion of the court over the thing, and in effect 
subject it to the control of the com-t Among 
this latter dass is the levy of a writ of at- 
tachment or seizure of real estate, which be- 
ing incapable of removal, and being within 
the territorial jurisdiction of the court, is 
for all practical pm*poses brought under the 
jurisdiction of the court by the officer's levy 
of the writ and return of that fact In, 
this case we have not only a preliminary 
seizure, which the supreme com*t in Tyler v. 
Defi-ees held to be sufficient to give the 
court jm'isdietion, but a subsequent seizure 



made after the ffiing of the libel, by order 
of court, and the return of the officer show- 
ing the seizure. Beyond doubt, therefore, 
the court acquired jurisdiction. 

The plaintiff has pointed out what he con- 
ceives to be numerous iiTegularities and er- 
rors of law in the subsequent proceedings, 
but the fact that the court had jurisdiction, 
being established, these do not render void 
the decree of the court. It is binding until 
reversed in a direct proceeding, and cannot 
be impeached collaterally. Exception is 
taken to the writ of venditioni, under which 
the marshal made the sale to the defend- 
ants, and it is claimed tliat this writ is void, 
and conferred no authority upon the mar- 
shal, and that his proceedings and sale un- 
der it were void and conveyed no title. An 
inspection of the writ shows that it is in the 
name of the president of the United States, 
that it bears test of the judge, and is under 
the seal of the com*t. It is however signed 
by W. S. Benedict, deputy clerk, and not by 
the clerk himself. This fact, it is claimed, 
avoids the writ By the act of Slarch 3, 
1821 (3 Stat 643), the clerk of the district 
court of the United States for the district of 
Louisiana is authorized "to appoint a deputy 
to aid him in the discharge of the duties of 
his office, for whose acts the derk shall in 
all respects be liable." We think it clear 
that tlie deputy appointed by virtue of this 
act may do any act which the clerk is au- 
thorized to do. Among other acts he may 
sign process in his own name. A narrower 
construction of the statute would render it 
vain and useless. Without the aid of this 
statute the clerk may and must perform a 
large part of his duties by other hands. Pro- 
vided they are done under his authority and 
by his direction, they are valid. But there 
are certain acts which must be done by the 
clerk in his own name. To enable them to 
be done by the deputy was tlie pm-pose of 
the statute. The clerk is made responsible 
for these acts of liis deputy on his official 
bond by the express words of the law. But 
granting that the writ of venditioni exponas 
was void, and the sale under it void, the only 
result is that the record shows the title stlU 
to be in the United States, by the decree of 
confiscation. In actions of ejectment the 
plaintiff recovers on the sti*ength of his own 
title. The defendant may successfully de- 
fend by showing title out of the plaintiff. 
So if we hold that the defendants took no 
title by the confiscation proceedings that does 
not help the plaintiff's case, for if the court 
had jm-isdiction his title was divested and 
vested in the United States by the decree of 
November 23, 1865, where the title still re- 
mains. 

But the plaintiff further insists that under 
the proclamation of amnesty and pardon is- 
sued by the president on July 4, 1868, he was 
restored to his rights of property, and as the 
sale under the proceedings for confiscation 
did not take place until after the date of 
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said proclamation, such, sale was void and 
conveyed no title. We do not think the eftect 
claimed for the proclamation by plaintiff can 
be atti'ibuted to it, but the obvious answer 
to this claim is that the property was con- 
demned and the title divested out of plaintiff 
and vested in the United States by the de- 
cree of the court, on the 23d of November, 
1865, long before the date of the proclama- 
tion, and the proclamation expressly excepts 
from its effects any "property of wMcli any 
person may have been legally divested under 
the laws of the United States." Having 
already held that by the proceedings for con- 
fiscation the plaintiff was legally divested of 
his property until the decree of the court 
shall be reversed by a direct proceeding in 
error, we are of opinion that the plaintiff can 
take no benefit from the proclamation in this 
case. The court therefore finds for the de- 
fendants upon the issues of fact, and orders 
that judgment be entered accordingly. 



Case "No. 1,801. 

BRAGG- et al. v. MEYER. 

[McAlI. 408; 39 Hunt, Mer. Mag. 577.]* 

Circuit Court, D. California. July Term, 1858. 

Factors asd Bkokers— Powers and Liabilities 
— Authority to Pledge — Federal Courts — 
Following State Decisions. 

1. If a party entrusts his property to a broker 
for sale, who pledged it to a third party to se- 
cure the payment of money borrowed for his 
own use, the owner can recover tlie property 
from the lender who has obtained possession 
of it. 

2. The possession of the goods by the broker 
conferred no power on him to pledge the prop- 
erty to secure his own debt. 

3. If he was acting notoriously as broker, his 
operating in two or three instances on his own 
account does not denude him of the character 
of broker. 

4. The delivery by plaintiff of the possession 
of the goods to the broker for the purpose of 
sale, did not authorize him to pledge them; 
and nothing less than proof of a usage in San 
Francisco that the general custom was under 
no circurostanoes to trust the goods' to the 
broker, will authorize the inference of a power 
to pledge them. 

5. The question involved in this case being a 
commercial one, must be adjusted by the appli- 
cation of the principles of the law merchant, 
and does not come within that class of cases 
where the decisions of the state courts conclude 
the action of this court. 

About the 31st day of May, 1858, the plain- 
tiffs employed one Edward Heilbruth, a mer- 
chandise broker, to sell as a broker, 650 bags 
of Manilla coffee. A day or two subsequent 
to which employment, the broker reported 
to the plaintiffs that he had sold 200 bags 
of said coffee to one M. Dubroca, and the 
remaining 450 to one C. Vanard; that both 
of said sales had been made on a credit of 
thirty days; that the respective pxu*chasers 

^ [Reported by Cutler McAllister, Esq. 39 
Hunt, !Mer. Jlag. 577, contains only a partial 
report.] 



desired the delivery of the coffee; and, there- 
fore, he wished orders for the delivery of 
the same from the warehouse of D. Gibb & 
Co., where said coffee had been stored, for 
the pm-pose of delivering the same to the 
pm*chasers. Thereupon, the plaintiffs deliv- 
ered to the said broker the orders for the 
pm-pose of having the coffee delivered to the- 
reported purchasers. Two warehouse-orders 
were given; one for 200 bags of coffee to 
the said Heilbruth, the other, for 450 bags 
deliverable to the order of said Heilbruth. 
The reported sales to Dubroca and Vanard 
were regularly entered by the plaintiffs in 
their sales book; and they had no suspicion 
but that the same were veritable and bona 
fide. 

= On or about the 3d June, 1858, Heilbi-utb 
having possessed himself of the two ware- 
house-orders drawn by plaintiffs on D. Gibb 
& Co., called upon T. Lemmen Meyer, the 
defendant, to borrow money on the security 
of the coffee. Heilbrutb told Meyer that the 
coffee was stored at D. Gibb & Co.'s ware- 
house, whereupon Meyer said he would ad- 
vance the money requested on a pledge to 
him of the G50 bags of coffee; but, before he 
would advance a dollar, the coffee must be 
stored in the wai'ehouse of one Sti'auch (a 
fi'iend of Meyer); and that when Heilbruth 
produced Strauch's wai'ehouse-receipt, show- 
ing that the said coffee was stored in his- 
(Strauch's) warehouse in his (Meyer's) name, 
he would give the amount of loan desired, 
$3,700. No evidence was given to show that 
any papers were ever exhibited to defendant 
by Heilbruth, or that the former asked for 
any. On the 4th of June, 1858, the 650 bags 
of coffee were transferred from the ware- 
house of D. Gibb & Co., to that of Sti-auch, 
and stored in the store of the latter, in the 
name of Meyer. On the presentation to lat- 
ter by Heilbruth of the receipt of Strauch, 
the loan was completed; Meyer taking the- 
individual note of Heilbruth, with a written 
pledge of the coffee as secm-ity. 

On the following day, Heilbrutb abscond- 
ed from San Francisco, in the steamer which, 
left for Panama on that date. A few days 
subsequent to the departm-e of that steam- 
er, the plaintiffs discovered the falsity of 
the reported sales made by Heilbruth, and 
learned that the coffee was in the posses- 
sion of the defendant. A demand having 
been made for the coffee and refused, the- 
present action is brought for its recovery. 

[Verdict for plain uffs.] 

Hall McAllister, for plaintiffs. 
S. If. Johnson, for defendant. 

- [NOTE. The following statement as to the 
loan is from 39 Hunt, Mer. Mag. 577: "On the 
2nd of June, Heilbruth negotiated a loan from 
Meyer for $1,200 on the 200 sacks, and on the 
following day that number of sacks was stored 
in Strauch's warehouse. - On the same day 
Heilbruth negotiated a further loan of $2,700 
from the defendant on the remaining 450 sacks, 
which were also stored in Strauch's ware- 
house."] 
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The following charge to the 5my, with in- 
structions, were given by— 

McAllister, Chrcult Judge: This is a 
conti'oversy between two honest parties, as 
to which of them shall bear the loss conse- 
quent upon* the fraudulent conduct of a 
third. The plaintiffs placed their merchan- 
dise in good faith in the hands of a third 
party, to sell. The defendant, with equal 
good faith, loaned money to that third pai-ty, 
taking as security, the goods of the plaintiffs, 
in ignorance of the fact. 

The case of the plaintiffs rests upon the ap- 
plication of the rule "caveat emptor;" that 
of tlae defendant upon the proposition, that 
when one of two innocent parties must suf- 
fer by the fraud of a third, the one who en- 
abled such third party to commit the fraud 
by placing him in possession of the goods by 
whose instrumentality the fraud was com- 
mitted, should be the sufferer. 

The transaction out of which tins contro- 
versy arises, is a commercial one, and must 
be determined by the general principles of 
commercial law, which constitute a part of 
the common law, adopted by this state. It 
would be passing strange, if amid the varied 
transactions, so ordinary an occurrence as 
the circumvention of two merchants by one 
dishonest person, has not, unfortunately, too 
frequently been encountered by the investi- 
gation of courts and juries. The princi- 
ple involved in this case, is by no means 
novel; but its great practical importance in 
a mercantile community, and the supposition 
that it has been permanently settled by the 
adjudications of the supreme com-t of this 
state, induce this comrt to give it a more ex- 
tended, inquiry, than imder ordinary cu'ciun- 
stances would have been demanded by any 
intrinsic novelty or difficulty in the question. 

Reliance has been placed by counsel for 
defendant on the case of Leet v. Wadsworth, 
5 Cal. 404, and on that of Hutchinson v. 
Bours, 6 Cal. 383. Before examining these 
cases, it wiU be proper to ascei'tain, assum- 
ing that they go to the extent contended for, 
how far they are to control the action of this 
court The supreme comrt of the United 
States have on more than one occasion given 
their views upon this point They have de- 
cided that the 34th section of the judiciary 
act of 24th September, 1789 [1 Stat 92], 
which makes the laws of the several states 
rules of decision for the federal coiu:ts, is 
confined to local statutes of a state, and the 
construction thereof, by her courts, and with 
matters connected with titles to real estate, 
and matters strictiy intra-territorial; and 
they say: "We have not the slightest diffi- 
culty in holding that said section does not 
extend to conti-acts and. other instruments 
Of a comma'cial nature, the true interpreta- 
tion and eJOfeet whereof are sought iiot in 
the decisions of the local tribunals, but in 
the general principles of commercial juris- 
prudence. Undoubtedly, the decisions of lo- 
cal tribunals upon such subjects are entitied 
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to, and. will receive the most deliberate at- 
tention and respect of the court; but they 
cannot furnish rules or conclusive authority 
by which our own judgments are to be boimd 
and controlled. Swift v. Tyson, 16 Pet [41 
U. S.] 1. No legislation of this state has 
regulated the point under consideration. It 
must therefore be decided by a resort to the 
principles of the law merchant 

I have made the foregoing observations, 
in the event if the two authorities cited from 
the supreme court of this state shall be 
deemed to cover this case, they may not be 
supposed to control conclusively the action 
of this tribunal. My Ktamination of those 
cases, however, has brought me to the con- 
clusion, whatever may be the strength of the 
language in the opinions of the com-t no de- 
cision was made in either case upon the ex- 
act point under consideration. In the first 
case (Leet v. Wadsworth) the factor had 
purchased goods in his own name, had stored 
them in his own name, and paid the storage 
upon them for eighteen months, the princi- 
pal being in the mean time frequently in 
San Francisco, in intimacy with the agent 
The factor pledged the goods to a third party. 
Now, the court may have well decided that 
case on the ground that it belonged to that 
special class in which the owner had been 
guilty of gross negligence, amounting to 
fraud upon a third party, and was therefore 
estopped from setting up his titie. That the 
coiu:t did not intend to impinge on the gen- 
eral rule, is evident from their stating "at 
common law, the business of a factor was 
merely to seU the goods of his customers; 
so it followed, that his possession was no 
evidence of his ownership, and as he was not 
allowed to pledge the goods of his principal, 
in case he did so, the pledgee was charge- 
able with notice of the true owner's right" 
And they placed this decision on the ground 
that the pai'ty who pledged had purchased 
the goods in his own name, which afforded 
proof of apparent ownership, and he was 
therefore entitied to sell or pledge. 

In the second case (Hutchinson v. Bom's) 
the decision recognizes the general rule; for 
the court say, "Where the party pledging is 
technically a broker, where his only business 
is to seU goods consigned to him for that 
pm'pose," he has power to seU them only, 
and no power to pledge them. While thus 
affirming the general rule, the court in that 
case deny its applicability. Inasmuch as the 
party who pledged was not a technical fac- 
tor; whom they decide to be one whose only 
business is to sell goods consigned to him. 
Out of the city of London, where there are 
special legislative organizations of brokers, 
I can find no distinction drawn by any text- 
writer, or any illustration by decided cases, 
between a technical or any other kind of 
broker. I take one who notoriously acts as 
a broker, and sells the property of others so 
publicly as to be known as acting as such, to 
be a broker; if not so notoriously known, he 



BRAGG (Case No. 1,801) 



[4 Fed. Gas. page 6 J 



is neither a technical nor any other kind of 
broker. The fact that one occasionally oper- 
ates on his own account will not denude him 
of the character of a broker, if he really acts 
notoriously as such. There are numerous 
cases in which one has been recognized to 
be a factor or broker, who in addition to his 
business as such occasionally dealt on his 
own account. In Martini v. Coles, 1 Maule 
& S. 140, Vos was decided to be a factor, al- 
though simultaneously he acted as a general 
merchant. In Phillips v. Huth, 6 Jlees. & 
W. 573, AVarwiek, the factor, was also "an 
extensive dealer in tobacco," and pledged the 
plaintiff's "dock-warrants" at the same time 
■with some of his own. In Baring v. Cor- 
rie, 2 Barn. & Aid. 137, Coles & Co. were 
merchants as well as brokers, and bought 
and sold largely on their own accoimt, and 
had before the time of the sale of the sugars 
in question, dealt with defendants both in 
buying and selling on their own account. 
Yet (say the court) these facts did not ex- 
empt them from the operation of the general 
rule applicable to brokers. In INlcCombie v. 
Davies, 6 East, 538, Coddan, the broker, was 
"also a dealer in tobacco on his own ac- 
count." Other cases to the same point 
might be cited. I can see no such incom- 
patibility in a man notoriously following the 
occupation of a broker or factor and his oc- 
casionally operating on his own account, as 
should disqualify him from being considered 
as a factor or broker. In Hutchinson v. 
Bom-s, the supreme com't of this state may 
have gone upon the ground that the char- 
acter of factor in that case had become 
merged in the great mass of business trans- 
acted by him on his individual account. 
After a careful review of the cases cited 
from the supreme court, I have not satisfied 
myself that the exact point in this case was 
decided in either of those cases. If they do 
cover this case as contended by defendant's 
counsel they cannot conclude this court 

The question must be decided by a resort 
to the general principles of commercial law. 
Although the possession of personal chattels 
is said to be prima facie evidence of proper- 
ty, and consequently of an apparent power 
of disposition, yet it is no less true, that 
when property does not in fact exist, pos- 
session confers no right either on the holder 
himself or a vendee under him who pays a 
valuable consideration on the faith of such 
possession. The only exception to this rule 
at common law is, that of a sale in market 
overt; which is inapplicable to this country. 
The views expressed by a recent writer on 
the sale or pledge of chattels personal are so 
soumfd, that it is proper to bring them to 
your notice. He says, "There are, indeed, 
only two gi'ounds on which property can be 
supposed to arise in a vendee in consequence 
of a sale made by a vendor who has no prop- 
erty in himself- The first of these supposes 
a transfer of the title of the true owner by 
virtue of some express or implied authority 



from him; the second, the creation of a new 
and independent title growing out of the cir- 
cumstances attendant upon the sale; such as 
the possession of the property by the vendor, 
the valuable consideration paid by the pur- 
chaser, and the bona fides of the transaction 
so far as he is concerned." 1 Smith, Lead. 
Cas. 894. It is not contended in this case, 
that an express authority was given to 
pledgee; and so far from there having been 
an implied one, the relation which existed 
between Heilbruth and the plaintiffs (pro- 
vided you shall believe that the former was 
a broker and was employed as such by 
plaintiffs) directly disaffirms any implied au- 
thority to Heilbruth to pledge. It is within 
the second class of cases referred to, defend- 
ant seeks to bring himself. He contends 
that where one of two innocent persons 
must suffer by the fraud of a third person, 
he who placed that third party in possession, 
and thus enabled him to perpeti'ate the 
fraud, must bear the loss. 

Now, if this be a sound proposition, it 
would follow that the well-settled rule of 
"caveat emptor" must be dispensed with, 
and that the possession of goods by a quasi 
public officer (a broker) to sell, constitutes a 
title which authorizes him to pledge them for 
his own debt The writer last cited alludes to 
this proposition in these words: "It has been 
sometimes argued, that where one of two in- 
nocent parties must suffer from a sale under 
these circumstances, the loss should fall upon 
the owner, who has entrusted the vendor 
with the possession of the goods and enabled 
him to commit a fraud, rather than the ven- 
dee who acts in good faith and with proper 
caution. But if this conclusion could follow 
in any case, it would do so in those where a 
factor has been enti*usted with the indicia of 
title in chattels, in addition to the possession 
of the chattels themselves, and with the au- 
thoi'ity not only to seU them, but to sell them 
as his own, and has thus been enabled to 
hold himself out to the world as the owner, 
in eonti-acts with third parties, who advance 
money on the faith of his apparent owner- 
ship, and a deposit of the goods in pawn. 
Yet it is well settled, that such a pledge gives 
no right whatever to the goods as against the 
real owner, not even that of the factor." 
Id. 896. To sustain this well-settled doc- 
trine, the author refers to numerous authori- 
ties from England and this counti-y. Chan- 
cellor Kent in his Commentaries, says, 
"Though a factor may sell, and bind his prin- 
cipal, he cannot pledge the goods as security 
for his own debt, not even though there be 
the formality of a bill of parcels and a re- 
ceipt. The principal may recover the goods 
of the pawnee; and his ignorance that the 
factor held the goods in the character of 
factor is no excuse. The principal is not 
even obliged to tender to the pawnee the 
balance due from the principal to the factor; 
for the lien which the factor might have had 
for such balance is personal, and cannot be 
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pledged by his tortious act in pledging tlie 
goods for liis own debt If the pawnee will 
call for the letter of advice, or make due 
inquiry as to the source from whence the 
goods came, he can discover (say the cases) 
that the possessor held the goods as factor, 
and not as vendee, and he is bound to know 
at his peril the extent of the factor's power." 
2 Kent, [Comm.] 625. 

I have given you the law on this subject; 
but it is necessary to say, in order that you 
may be prepared to meet any state of facts 
which may present themselves to you, that 
if the conduct of plaintiff has been unusual 
and contrary to the course of business to 
such extent as to mislead third parties who 
act with reasonable care, such a case would 
constitute an exception to the rule. The 
only ground taken in this case as to the 
conduct of the plaintiff is, that he parted 
with the possession of the goods at the time 
he authorized the broker to sell. 

Upon this and the other points in the case, 
I give you, gentlemen, the following insti'uc- 
tions: 

1. If you shall find from the evidence, that 
Edward Heilbruth was a merchandise bro- 
ker; that he acted as such in this city; that 
Uie plaintiffs entnisted to him their property, 
as such broker, to sell; and that he pledged 
those goods to the defendant, to secure his 
individual indebtedness to him,— in such case, 
you will find a verdict for the plaintiffs, un- 
less you find the case to be within the ex- 
ception stated in the instruction No. 4, here- 
after to be given. 

2d. The possession of the goods by Heil- 
bruth, as broker, conferred no authority on 
him to pledge them; the relation he bore to 
the plaintiffs disaffirmed all such authority; 
and the ignorance of pawnee as to the char- 
acter in which Heilbruth acted, cannot defeat 
this action. It is a ease to which the rule of 
"caveat emptor" must apply. 

3d. If you find that the character of Heil- 
bruth was that of a merchandise broker, and 
plaintiffs entrusted their property to him 
as such, the fact, if you should so find, that 
he occasionally on one, two, three occasions 
or more, during the time he acted as broker, 
had some transactions on his own account, 
such fact will not annul his character as 
bioker, or deprive tUe plaintiffs of the pro- 
tection which the law extends to them by 
reason of the relation which existed between 
tbem as principals and Heilbruth as their 
broker. 

4th. If you should be of opinion that, ac- 
cording to the usual course of business, and 
in the exercise of due care and prudence, 
the plaintiffs should not have delivered pos- 
session of tlie coffee to Heilbruth; that their 
so delivering it to him enabled him to prac- 
tice a fraud upon the defendant, and that 
defendant exercised reasonable care and dili- 
gence to avoid that fraud, according to the 
usual course of business in San Francisco, 
you must find for defendant. 
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This last instruction is asked for by de- 
fendant, and is acquiesced in by the coxmsel 
for the plaintiffs. I therefore give it to you, 
with the caution that you are to take it 
together with the preceding instructions, 
when you are deciding upon the conduct of 
plaintiffs in delivering possession of the 
goods to the broker. That fact alone, unless 
proved to be opposed to a well-established 
usage in San Francisco, cannot defeat the 
present action. 

Verdict for plaintiff, $1,875. 

[NOTE. The following is from 39 Hunt, 
Mer. Mag. 577: "The jury, after an absence 
of about an hour, came into court and rendered 
a verdict in favor of plaintifE for return of the 
property or the value thereof, it being assessed 
at §4,875."] 

Case No. 1,803. 

BBAGG V. PORTLAND. 

[Cited in Walker v. City of Terre Haute, 44 
Fed. 74. Nowhere reported; opinion not now 
accessible.] 
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BRAGG V. SAN JOSE. 

Circuit Court, N. D. California. 

Patents— Automatic Gong Attachmekt fob 
Fire Bngixe Houses. 

[Patent No. 173,261 was granted to Robert 
Bragg July 13, 1875, for a combination with a 
fire-alarm gong, for automatically releasing fire- 
engine horses from their stalls, and reissued 
January 4, 1876,— No. 6,831. 

[This suit appears to have been brought 
against the city of San Jose to restrain infringe- 
ment of the patent, and for damages and an 
accounting, and a decree rendered therein for 
complainant. 

[Cited in Bragg v. City of Stockton, 27 Fed_ 
509; Walker v. City of Terre Haute, 44 Fed- 
74. 

[Nowhere reported; opinion not now acces- 
sible.] 



BRAINARD v. The TRAVELLER. See Case 
No. 2,597. 



Case No. 1,804. 

BRAINARD et al. v. WILLIAJMS. 

[4 McLean, 122.]^ 

Circuit Court, D. Michigan. June Term, 1846". 

Circuit Court — Jurisdiction — Assignee of Note 
—Constitutional Law. 
1. The 11th section of the judiciary act of 
17^ [1 Stat. 78] declares that jurisdiction 
may be exercised by the circuit court, between 
citizens of different states. But, in the same sec- 
tion, there is an exception, that where suit is 
brought in favor of an assignee, there shall 
be no jurisdiction, unless suit could have been 
brought in the courts of the TJnited States, on 
such notes, had no assignment been made. 
This is a restriction on the provision of the 
2d section of the 3d article of the constitution, 
which declares that jurisdiction shall be eser- 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



BRAINARD (Case No. 1,804) 



[4 Fed. Cas. page 8] 



cised between citizens of different states. And 
yet, this provision hag been sustained by the 
supreme court since its organization. 

^ 2. It is said that the courts can only take 
jurisdiction under an act of congress. There 
are important exceptions to this, as a suit 
between two states in relation to boundary. 

3. This part of the act should have been de- 
clared to be unconstitutional. 

4. Congress might have provided against 
fraudulent assignments to give jurisdiction. 

5. The declaration sufficiently shows that the 
assignment was made at the date of the note, 
in the state of New York, 

[See Bradley v. Rhines, 8 Wall. (75 V. S.) 
393; Lexington v. Butler. 14 Wall. (81 V. 
S.) 2S2; ilosgrove v. Kountze, 14 Fed. 
315.] 

[At law. Action by the assignee of Brain- 
ard and Geoffray against Williams on a 
promissory note and a bill of exchange. De- 
mm-rer by defendant to the first three counts 
of the declarations overruled. 

Barstow & Lockwood, for plaintiffs. 
Romeyn, for defendant. 

OPINION OF THE COURT. This ac- 
tion is brought on a bill of exchange, a prom- 
issory note, and the general counts are add- 
ed. The defendant's counsel demurs to the 
three first counts in the declaration, on the 
gi'ound that it does not appear that the as- 
signor to the plaintiff of the note in contro- 
versy was, at the time of the assignment, a 
citizen of another state. The declaration, it 
is said, states the citizenship of the plaintiff 
and his assignor, at the time of the com- 
mencement of the suit, to have been such 
as to give the court jurisdiction. But it is 
■contended it must appear that at the time 
of the assignment, the assignor could have 
sued in the courts of the United States. 
That from any thing which appears on the 
face of the declaration, the assignor may 
have made the assignment in this state, and 
afterwards removed to New York. And it 
is insisted that where suit is brought in this 
coiurt on an assigned note, it must appear, 
that at the time of tlie assignment, the as- 
signor could have brought suit in this court. 
That no change of residence after the assign- 
ment, any more than a change of residence 
In the plaintiff, after the commencement of 
suit in this court, could affect its jurisdic- 
tion. 

The "Words of the 13 th section of the ju- 
dicially act of 1789 are, the jurisdiction of 
the circuit com't shall attach where "the 
suit is between a citizen of the state where 
the suit is brought, and a citizen of another 
state." This clearly refers to the time of 
bringing the action. But the words of ex- 
ception are, "nor shall any district or circuit 
court have cognizance of any suit to recover 
the contents of any promissory note, or oth- 
er chose in action, in favor of any assignee, 
unless a suit might have been prosecuted in 
such court, to recover the said contents if no 



assignment had been made." The 2d section 
of the 3d article of the constitution declares, 
that the judicial power shall extend to con- 
ti'oi'ersies "between citizens of different 
states," and yet the above exception in the 
act of 1789, imposes a restriction upon this 
provision, by declaring, that jurisdiction 
shall not be exercised between citizens of 
different states, unless the person fx*om 
whom the cause of action was assigned, 
could also, from his citizenship, sue in this 
coiKt. A clearer and more palpable infrac- 
tion of this constitutional provision could not 
be well imagined, and yet the law has been 
sustained from the organization of the su- 
preme COVU"t. 

The only answer to this argument that has 
been attempted, is, that the jurisdiction is 
given to the com-ts of the United States by 
congress, and that they can not exercise ju- 
risdiction, except in certain cases, under the 
constitution. It is often said that a bad rea- 
son is better than none; but this can scarce- 
ly come under that denomination. If con- 
gress in attempting to carry out the provi- 
sions of the constitution, shall repudiate a 
part of its provisions, it is the duty of the 
supreme comrt to declare such legislation 
void. In a most important controversy be- 
tween states, in regard to a disputed bound- 
ary, the supreme court, on solemn argument, 
decided that they could take jurisdiction un- 
der the constitution, by serving a notice un- 
der their own rule, on the governor and at- 
torney general of the state, and decide the 
question of boundary and consequent exer- 
cise of sovereignty over it, without the legis- 
lation of congress. Had congress provided 
against fraudulent assignments to bring cas- 
es in this com:t, It would have been a proper 
provision. 

The first two counts in. the declaration, 
which the demm-rer includes, are founded 
upon a foreign bill of exchange, which is ex- 
cepted from the operation of the statute; of 
com-se there can be no objection to the jm'is- 
dietion in regard to those coimts. And, in 
reference to the third count, it states that 
the defendant made a certain note in writ- 
ing, at New York, etc., and delivered the 
same "to certain persons using the style and 
firm of Brainard and Geoffray, who are citi- 
zens of the state of New York." The time 
the note was executed is averred to have 
been the twenty-second day of July, 1845, 
and the indorsement of the note is averred 
to have been made "on the same day and 
year, and at the place aforesaid." From 
these averments it appears that the note was 
executed at New York, the 22d July, 1845, 
and made payable to a firm in New York, 
who, on the same day, and at the same 
place, assigned the note to the plaintiff. We 
think there is enough in the declaration to 
sustain the jurisdiction of the com*t. The 
demurrer, therefore, is oveiTuled, and judg- 
ment. 
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BRAINAIID T. The WORCESTER. 

[Betts' Scr. Bk. 536^^.] 

District Court, D. Connecticut. Aug. Term, 

1S56. 

Collision — Steam and Sail — Inevitable Acci- 
dent—Insufficient Light— Speed of Steamek. 

[1. Inevitable accident, as applied to mari- 
time collisions, is that Tvhieh cannot be pre- 
vented by the exercise of ordinary caution and 
maritime skill.] 

[2. When a collision occurs between a steam- 
er and a sailing vessel, either under way or at 
anchor, and the latter has observed the pre- 
scribed rules of navigation, the steamer is lia- 
ble, in the absence of satisfactory proof that 
the collision was caused by an inevitable acci- 
dent.] 

[3. A schooner lying at anchor in the track 
of vessels from New London to New York, on 
a dark, foggy night, had a light hung in the 
larboard forerigging so as to be obscured by 
the sails from tiie view of vessels approaching 
on the starboard side. Held that, such a light 
being insufficient, the schooner could not recov- 
er for injuries inflicted by a steamer bound 
to New York, which discovered her too late to 
avoid a collision.] 

[4. In all states of the weather, steamers 
must adopt such rates of speed as will enable 
them to avoid sailing vessels they may meet, 
provided the latter adhere to the prescribed 
rules of navigation; and under such circum- 
stances the rate of the steamer's speed, so far 
as the sailing vessels are concerned, is not 
chargeable as negligence,] 

[In admiralty. Libel "by Erastus Brainard 
and others, owners of the schooner E. Brain- 
ard, against the steamer Worcester. Dis- 
missed.] 

Before INGBRSOLL, District Judge. 

This libel was in favor of the libelants, the 
owners of the schooner E. Brainard, to re- 
cover damages which they sustained in con- 
sequence of a collision between the B. Brain- 
ard and the steamer Worcester, on the night 
of the 16th of June, ISoo. At the time it 
occurred, the schooner was lying at anchor, 
with her foresail, mainsail, and maintopsail 
up, in the channel way for vessels pro- 
ceeding from New London to New York, a 
little over three fourths of a mile from New 
London light The steamer was on a voy- 
age from New London to New York. The 
night was dark and foggy; by the collision 
the schooner was sunk. At the time of the 
■collision, the steamer was going at from 
eight to ten miles an hour. The schooner 
was not discovered in time to prevent a col- 
lision. 

HELD BY THE COURT: That by the 
terms "inevitable accident," as applied to 
maritime collisions, by law is meant, that 
which the party charged with the -offense 
•could not have prevented by the exercise of 



ordinary caution, care and maritime skill. 
That by the maritime law, a vessel lying at 
anchor in a track frequented by other ships, 
is bound at night to exhibit an efficient light, 
an effective light, sufficient to warn other 
vessels approaching to the position to which 
she is anchored; that the scliooner was lying 
at anchor in such track; that she did not 
exhibit such efficient light; and that she 
was guilty of fault and negligence, which 
contributed to the injury complained of. 
That a light hung in the larboard forerig- 
ging of a vessel at anchor, with her sails up, 
and so as to be obscm-ed and eclipsed by 
the sails from the view of a steamer ap- 
proaching on the starboard side, so far as it 
respects such steamer so approaching, is no 
sufficient light within the meaning of the 
maritime law. That there is no rule of the 
maritime law, which regulates or prescribes 
the precise rate of speed which steamers 
may adopt, either in thick foggy weather, 
or in dear weather, by night or by day. 
That steamers in all states of the weather, 
whether it be thick, dark, or otherwise, 
must adopt such a rate of speed as will en- 
able them to avoid such sailing vessels as 
they may meet, provided such sailing ves- 
sels adhere to the rules of navigation pre- 
scribed for their guidance; and that if they 
do adopt a rate of speed that wiU enable 
them to avoid such sailing vessels, providing 
such sailing vessels adhere to the rules of 
navigation prescribed for them, then such 
rate of speed cannot, so far as such sailing 
vessels are concerned, be charged as negli- 
gence, or as not being warranted by the 
maritime law. That the speed of the steam- 
er was such. that she could and would have 
avoided the schooner, if the schooner had re- 
garded the nautical rules prescribed for her. 
That the collision was not occasioned by any 
unlawful excess of speed in the steamer, but 
by the neglect of the schooner in not exhib- 
iting a sufficient light, and in not observing 
the nautical rules prescribed for her; and 
that the steamer not being guilty of any 
fault, was not liable for the injury com- 
plained of. That when a collision occurs be- 
tween a steamer and a sailing vessel, either 
under way or at anchor, and the sailing ves- 
sel has observed the nautical rules prescribed 
for her navigation, that the steamer will be 
liable for the damage occasioned, unless it 
satisfactorily proves that the collision was 
produced by an inevitable accident Libel 
dismissed. 
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Case Wo. 1,806. 

The BRAIIEN. 

[1 Brown, Adm. 161.]^ 

District Court, jST. D. Ohio. March Term, 
1871. 

Seamen— "Wages— Mortgagee in Possessiox. 

A mortgagee in possession is liable for the 
mate's wages. 

In admiralty. This was an action brought 
to recover the wages of libellant as mate, 
and of his wife as cools, of the scow Bramen 
dm.*ing the season of 1870. The action was 
in personam against Hurst, as the owner of 
the scow. Hurst denied the ownership and 
his liability. It appeared from the evidence 
that the scow was built by one Gabriel, and 
two men by the name of Slywalt That, 
dm-ing its construction, they became indebt- 
ed to the respondent Hurst in a large sum 
of "money, which they secm-ed at first by a 
mortgage on the scow, and subsequently by 
an absolute bill of sale, accompanied, how- 
ever, by a verbal agreement that, upon the 
payment of the money to Hurst, the vessel 
should be conveyed back. That, upon the 
execution of the bill of sale. Hurst took out 
a new enrollment in his own name, and by 
his consent Captain Rayman assumed charge 
and command of the vessel, with the imder- 
standing that he would account for her earn- 
ings to Hurst [Decree for libellant] 

Willey, Cary & Terrell, for libellant. 

Mix, Noble & White, for respondent 

SHERMAN, Disti-iet Judge. Upon the 
state of facts disclosed by the evidence I am 
satisfied that the bill of sale given by Sty- 
wait and other owners was, and should be 
treated as a mortgage, and that Hm-st held 
it only as mortgagee. The case turns upon 
the fact whether the vessel was or was not 
in his possession, and under his control. If 
he held it as a mortgagee without possession, 
the authorities, both in this country and in 
England, hold that he is not liable for the 
wages of the officers and crew, or for repairs 
and supplies. If he was a mortgagee with 
possession, then, under the English authori- 
ties, he would not be liable, unless the sup- 
plies were furnished and services perfoi-med 
upon his credit. But by the American au- 
thorities (see Hodgson v. Butts, 3 Cranch [7 
U. S.] 140; Tucker v. Buffington, 15 Mass. 
477; Miln v. Spinola, 4 Hill, 177) he would 
be held and considered as the owner, and 
liable for the expenses and supplies. These 
authorities lay down the principle clearly and 
distinctly, and must govern this case. 

I have eai'efully examined the evidence, 
and if, from it, I had any doubt that Hm-st 
had not the possession and control of the 
vessel after he had received the bill of sale, 
that doubt would be resolved by the fact 
that he took out an enrollment of the vessel 

^ [Reported hy Hon. Henry B. Brown, Dis- 
trict judge.] 



in his own name, and in doing so swore 
that he was the true owner, and in actual 
possession of the same. And thus being the 
owner, and the vessel running for his bene- 
fit he must be held liable for the wages of 
the libellant and his wife. Dea-ee for libel- 
lant 
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BRAJIHALL V. SHALER. 
[Betts' Scr. Ek. 181.] " 

District Court, S. D. New York. Oct. 22, 1850. 

Shipping — Charter Party — Breach bv Char- 
terer. 

[Where by a charter party one-half the char- 
ter money is to be paid by the consignees at the 
place of destination, and the consignees re- 
fuse to accept the consignment, the charter 
party is violated, and a right of action ac- 
crues to the owner of the vessel.] 

[In admiralty. Libel in personam by Da- 
vid P. BramhaU, owner of the barque Eliza 
Barss, against Thomas Shaler, Jr., for breach 
of a charter party. Decree for libellant.] 

In this case tlie barque Eliza Barss, owned 
by the libellant, was chartered for a voyage 
to New Orleans and back, at a fixed valua- 
tion of $2,700, one-half of the chartered mon- 
ey to have been paid at New- Orleans, by 
the consignees, and the other half to have 
been paid in New York on tlie return cargo. 
The charter party was admitted to have been 
executed. The voyage out was duly per- 
formed, the vessel having arrived safe and 
well conditioned, with her cai'go, consigned 
to Messrs. Toby and Nephews. The letter of 
advice from the shippers was delivered by 
the master to the consignees, who refused to- 
accept the consignment, or to act under the 
charter, from Thomas Shaler, Jr. The mas- 
ter then consigned the cargo, under his gen- 
eral powers, to the same house, and the cargo 
was discharged; the house collecting the 
freight, and the avails were paid over to the 
captain. A home cargo was obtained by the 
master and brought to New York, the avails 
of which also were placed to the credit of 
the voyage. The libel seeks to recover ?502, 
as the balance of the freight money due on 
the voyage, on the ground that the contract 
of affreightment was broken at New Orleans, 
when the consignee refused to act under the 
charter party, and consequently the master 
was left to himself to do the best he could. 
On the other side it was insisted that when 
the vessel arrived the master refused to dis- 
charge the cargo unless the consignees would 
accept a draft for the one-half of the ?2,700, 
or agi-ee to pay the same whenever the ship 
would be discharged, as a condition preced- 
ent 

JUDSON, District Judge. The proof is 
dear to my mind that there was no such 
condition affixed to the delivery of the cargo 
at New Orleans, but that upon the arrival 
of the ship the consignees, for want of funds 
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of Staler in their hands, rejected the charter 
and -wholly refused to act as consignees of 
the cargo, under Shaler. When a shipper 
consigns tlie cargo to a particular house, and 
the house refuses to act, the charter party 
is violated, legally broken, and a right of 
action accrues to the owner of the vessel. 
That is this case, and unless the parties can 
agree on the rule of damages, a reference 
must be decreed to ascertain the just amount 
of damages. 



BRA3IHAM (UNITED STATES v.). See 
Case No. 14,636. 

BRA3MHILL (TUCK v.). See Case No. 14,- 
213. 



Case "No. 1,806. 

BRABBIEB v. JONES et al. 

[2 Bond, 100;^ 3 Fish. Pat. Cas. 340.] 

Circuit Court, S. I). Ohio. Feb. Term, 1S67. 

IxjaxcTiox— Motion to Dissolve— IssuFFICIE^fT 
Notice— Appearaxob — Rights Enforced and 
Wrongs Prevented — Patents — Infringement 
— Injunction- Parties— Licensee. 

1. Upon a motion to dissolve an injunction, 
informality in the service of the notice of the 
motion for the injunction is cured by the ap- 
pearance of the defendant. 

[See Thayer v. "Wales, Case No. 13,871; 
Marsh v. Bennett, Id. 9,110; Bell v. Ohio 
Life & T. Co., Id. 1,260; Brown v. Pacific 
Mail S. S. Co., Id. 2,025.] 

2. The object of all injunctions is to prevent 
anticipated mischief. They are not intended 
as a remedy for past evils or grievances. 

3. If the defendant, at the time of the filing 
of the bill, has parted with all interest in the 
infringing machine, no injunction should be 
granted against him. 

[Cited in Kane v. Huggins Cracker & Candy 
Co., 44 Fed. 288.] 

4. A licensee may proceed, by bill in equity 
filed in his own name, to enjoin any party who 
Vas infringed his rights under the license. 

In equity. This is a motion [by Josiah 
Brammer] to dissolve an injimction granted 
to restrain the defendants, ["Warren "W.] 
Jones and [John] Benedick, from infringing 
letters patent [No. 21,856] for "improvement 
in machines for cutting staves," granted to 
WiUiam Steele, October 19, ISoS. On Feb- 
ruary 18, 1867, Steele, in consideration of 
four hundred dollars, "bargained" to com- 
plainant the exclusive right to use his pat- 
ented stave-cutting machinery in Meigs coun- 
ty, Ohio, and Mason counly. West Virginia. 
By the terms of the grant, Steele covenant- 
ed, upon the receipt of the consideration, 
which was to be paid at a future day, that 
he would make fiurther conveyance to Bram- 
mer. The infringement charged was the use 
of a stave-cutting machine in Mason cormty, 

^ [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



West Virginia, by Jones and Benedick, but 
it appeared by the separate answer of Bene- 
dick, that be had sold his interest in the 
machine to his co-defendant on the day be- 
fore the filing of the bill. The notice of the 
motion for a preliminary injunction was- 
served upon Benedick, but not upon Jones. 
No one appearing, the injimction was grant- 
ed against both. Subsequently, both defend- 
ants appeared, filed separate answers, and 
moved to dissolve the injunction. [Motion 
granted as to defendant Benedick, but de- 
nied as to the defandant Jones.] 

James Moore, for complainant 
King & Thompson, for defendants. 

LEAVITT, District Judge. The complain- 
ant claims that he is entitled to the exclu- 
sive right of manufacturing and selling a 
machine for cutting staves. The patent, he 
alleged, had been assigned to him by Wil- 
liam Steele, who was made one of the de- 
fendants; and the territory assigned includ- 
ed Meigfe county, Ohio, and Mason coimty,. 
West Virginia. The defendants, Jones and 
Benedick, are charged with having infringed 
upon this right by using the machine in Ma- 
son county.. The biU asks for an account, 
and an injunction to restrain the defendants- 
from the further use of the machine. Upon 
this application the coui't allowed a prelimi- 
nary injunction. There was no appearance 
by the defendants, and no resistance made 
to the motion; and the court, imder the sup- 
position that the parties had been duly noti- 
fied, almost as a matter of com-se, gi*anted 
the injunction. 

Jones and Benedick now come into court 
and move to dissolve the injimction. It ap- 
pears from the papers that there has been 
some informality in regard to the service of 
the notice, but that informality is removed 
by the appearance of the defendants, and the 
fact that they have each filed their answei-s 
in the case. Under these circumstances, ob- 
jection on account of informality, or even 
necessity of notice, is waived. The authori- 
ties are all to this effect. The defendants, 
in their answer, deny that the complainant,. 
Brammer, has any assignment of the right 
to use this machine in the counties referred 
to. The defendant, Benedick, says that he 
has sold out and transferred his interest in 
the machine, which it is admitted the two- 
were using, to his co-defendant, Jones, and 
before the filing of the biU. The answer is 
sworn to, and this averment of the sale will 
be taken for granted as true. The question 
then arises, whether if this defendant did 
sell out his interest in the machine prior 
to the filing of this bill, an injunction can be 
sustained as against him. The authorities 
refeiTcd to by counsel on this point do not 
meet the question. In this case the defend- 
ant. Benedick, had no interest in the patent? 
he was not in fact an infringer at the time 
the bill was filed, and there was nothing on 
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which the injunction could operate. There 
■was no more propriety in mailing him a par- 
tj' than any other individual. The object of 
all injunctions is to prevent anticipated mis- 
chief. They are not intended as a remedy 
for past evils or grievances. If this defend- 
ant had no interest in this machine at the 
time of the filing of the bill, it can have no 
effect or operation as to him. Upon this 
ground the com-t is perfectly clear that the 
injunction against Benedick must be dis- 
solved. 

As to the other defendant, there is a ques- 
tion arising involving some difficulty, on the 
point of what the plaintiff calls an assign- 
ment of the right to use this machine by the 
patentee, Steele. Looking at that instru- 
ment, and giving it a fair construction, it 
does not appear to be an assignment of the 
machine, or of the right to use it. It is not 
-an assignment which lias yet talcen effect; 
it is simply a conti'act to assign. The pat- 
entee assigns to the complainant the right 
to use this machine upon the condition that 
he shall pay four hundred dollars within 
one year from the date of the insti-ument of 
writing. It can, in no aspect, be regarded 
as an assignment until after the perform- 
ance of that condition, and then the patentee 
contracts and obligates himself to make a 
full and perfect grant of the right It is a 
license to Brammer to use the machine for 
one year, until the party makes his final 
conveyance of the right imder the contract 
Then the question arises, whether the mere 
licensee of the patentee, in case that right 
is infringed, can obtain an injunction. It 
would be competent, imquestionably, and 
perhaps more proper, that the patentee him- 
self shoTild have applied for an injunction. 
His name is used in this bill, but as a de- 
fendant, not as complainant The authori- 
ties are very clear that a licensee may pro- 
ceed, by a petition in equity, to enjoin any 
party who has actually infringed his right 
under the license. The comrt is of the opin- 
ion that, as a licensee, Brammer has the 
right to enjoin the infringement of his right 
to his patented machine, and particularly 
because neither Jones nor Benedick set up 
-any right to the use of the machine. They, 
in fact, virtually admit or the defendant, 
Jones, admits, that they have infringed upon 
the rights of the licensee. Under these cir- 
cumstances, while the injunction must be 
dissolved as to Benedick, there is no reason 
apparent for dissolving it as to the other 
defendant, who is to this day in the use of 
the patented machine. The injunction will 
"be allowed, and the complainant required to 
give bond, in the sum of one thousand dol- 
lars, to indemnify the defendant in the event 
that the right of the plaintiff shall not be 
sustained upon the final hearing. 
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Case ISTo. 1,807. 

BRAJSrCH et al. v. ATLANTIC & G. R. CO. 
et al. 

[3 Woods, 481.] ^ 

Circuit Court, S. D. Georgia. April Term, 
1879. 

Raileoai> Companies— Charter — ^Powers under 
—Consolidation — Mortgage on Road— Mort- 
gagee— Lien — Recording — Deed op Trust. 

1. The charter of a railroad company au- 
thorized it "to have, purchase, possuss, enjoy 
and retain lands, rents, hereditaments, tene- 
ments, goods, chattels and effects of whatso- 
ever kind, nature or quality the same may be, 
and the same to sell, grant, demise, alien and 
dispose of." Held, that this authorized a pur- 
chase by the company of a railroad lying within 
the limits prescribed by its charter, 

[See note at end of case.] 

2. A railroad company whose charter con- 
tained the clause set out in the preceding head- 
note, and which was also authorized to in- 
corporate its stock with the stock of any other 
company, had power to sell its railroad to any 
other company authorized to buy it 

[Cited in St. Louis, V. & T. H. R. Co. v. 

Terre Haute & L R. Co., 33 Fed. 445.] 
[See note at end of ease.] 

3. When a railroad company has authority 
to purchase and does purchase a railroad ly- 
ing within its chartered limits, the road so 
purchased becomes subject to a mortgage exe- 
cuted by the purchasing railroad company upon 
its line of road, completed and to be completed, 
but not to the prejudice of mortgages previ- 
ously executed on the railroad so purchased. 

[See note at end of case.] 

4. The vendors of a railroad so purchased 
who received preferred stock in the purchasing 
company for the purchase price of the railroad 
sold, accepted interest thereon for years and 
generally acquiesced in the sale, are not enti- 
tled to be first paid out of the separate proceeds 
of the railroad sold, after the satisfaction of 
the separate mortgages on the same. 

[See note at end of case.] 

5. Power conferred on a railroad company to 
sell its road, includes the power to mortgage 
the same and the franchises necessaiy to use 
and enjoy it, not including, however, the fran- 
chise of being a corporation. 

6. Power to borrow is implied in the creation 
of all business corporations. 

[See note at end of case.] 

7. The registry of a mortgage not executed in 
such manner as to authorize its record in the 
proper office, is not of itself notice to parties 
subsequently dealing with the mortgaged prop- 
erty. 

8. A deed of trust in the nature of a mort- 
gage is technically a deed, and when executed 
with the formalities required by the law of 
Georgia, for the registration of a deed, may 
be properly registered, and its registry will be 
constructive notice to all the world. 

[See Parsons v. Denis, 7 Fed. 317.] 

In eqvuty. This was a petition [by Thomas 
Branch and others, and Thomas P. Branch, 
partners as Branch, Sons & Co. and the South 
Georgia & Florida Railroad Company] filed 
in the principal case of [Morris K.] Jessup, 
Trustee, v. The Atlantic & Gulf RaUroad 
Company et al. [Case No, 7,299] by Branch, 

* [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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Sons & Co. The petition alleged tliat the 
Atlantic & Gulf Raikoad Company had pur- 
chased the railroad of the South Georgia & 
Florida Railroad Company, in payment for 
which it had issued preferred stock in its 
own company. The petitioners averred that 
they were holders of this preferred stock, 
and they claimed that on a sale of the rail- 
road of the Atlantic & Gulf Railroad Com- 
pany, including that portion thereof purchas- 
ed as aforesaid, they would be entitled to 
priority of payment out of the proceeds of the 
sale of so much of the railroad as was pur- 
chased from the South Georgia & Florida 
Railroad Company; that their equities were 
l>etter than those of the mortgagees of the 
Atlantic & Gulf Railroad Company. The 
prayer of this petition was according to this 
claim. [Petition dismissed.] 

W. W. Montgomery, for petitioners. 

W. S. Ghisholm, Robert Falligant, Henry 
R. Jackson, A. R. Lawton, and W. S. Ba- 
singer, contra. 

BRADLEY, Circuit Justice. The petition 
sets forth certain agreements for the pur- 
chase of the South Georgia & Florida Rail- 
road by the Atlantic & Gulf Railroad Com- 
pany, the fii'st being dated June 19th, 1868; 
the second June 15th, 1869; the third Sep- 
tember 1st, 1869; the fourth and last being 
dated Jime 8th, 1876, and being a convey- 
ance or deed of bai'gain and sale for the 
said railroad. 

A copy of one of the stock certificates is 
appended to the petition and is in the regiP. 
lar form of a certificate of stock drawing 
interest; it is headed: "?6,600, No. 250, 66 
shares. Atlantic & Gulf Railroad of Geor- 
gia. Special guaranties, seven per cent stock, 
issued under a contract with the South Geor- 
gia & Florida Raih'oad Company, bearing 
date January 2, 1869, for the construction of 
the South Georgia & Florida Railroad." It 
certifies that Branch & Sons or bearer is 
entitled to sixty-six shares, on which the 
par value of one hundred dollars has been 
paid, of the special stock of the Atlantic & 
Gulf Railroad Company, on which interest 
from date is perpetually guarantied at the 
rate of seven per cent per annum, payable 
semi-annually at the office of the company 
in Savannah, on the first days of May and 
November in each year. This scrip to be 
renewed with other like scrip when the 
blanlis for interest on the back are filled. 
"Witness, etc., signature of president and 
seal of company, and dated November 1, 
1872, with indorsements of interest paid to 
November 1, 1874. A similar petition was 
filed by W. B. Bennett. An amendment was 
aftex-wards allowed to be made to the orig- 
inal petition, joining the South Georgia Rail- 
road Company therein, and alleging that the 
contract was ulti-a vires and void, and 
against public policy, and that neither com- 
pany under its charter had any power to 



make such a contract. That at most it was- 
but a lease of the road, and should be re- 
scinded for non-compliance with its terms. 
But, if held a valid conveyance, still the pe- 
titioners, being bona fide holders of the 
scrip, and some of them original holders, 
should have the relief prayed in the original- 
petition. 

The question whether the two companies 
had the power to make the contract which 
they did depends on the condition of their 
respective charters at the time. The Atlan- 
tic & Gulf Railroad Company was consti- 
tuted by the consolidation of two companies 
in 1863, under an act of the legislature 
passed April 18, 1863. These were the Sa- 
vannah, Albany & Gulf Railroad Company, 
chartered December 2oth, 1847, and the At- 
lantic & Gulf Railroad Company, chartered 
27th February, 1856. The consolidated com- 
pany took all the immunities, franchises and 
privileges granted to both companies by their 
original charters. The original charter of 
the Savannah, Albany & Gulf Raih-oad Com- 
pany invested it with "all the rights, privi- 
leges and immunities which by the laws of 
Georgia were held and enjoyed by any other 
Incorporated raih'oad company or compa- 
nies." The original charter of the Atlantic 
& Gulf Railroad Company conferred upon it 
"all the privileges, immunities and exemp- 
tions granted to the Central Raih'oad and 
Banking Company, and the Georgia Railroad 
and Banking Company, or either of them, 
by the acts incorporating said companies and 
the several acts amendatory thereof." From 
these provisions it results that the consoli- 
dated company had all the rights and powers 
granted to any other company whatever, 
prior to December 25, 1847, and all such as 
had been granted either to the Central or 
the Georgia Railroad Companies prior to 
February 27, 1856, It is not shown that 
any powers, germane to the subject under 
discussion, can be found in the charters re- 
ferred to, going fm-ther than "to have, pur- 
chase, possess, enjoy and retain lands, rents, 
hereditaments, tenements, goods, chattels and 
effects of whatsoever kind, nature or quality 
the same may be, and the same to sell, grant, 
demise, alien or dispose of." 

This enumeration of powers is sufficient to 
enable the companies to pinrchase a railroad 
if not precluded from doing so by the ob- 
jects and pmrposes of its charter; but would 
not be sufficient, without the aid of other 
legislation, to enable it to purchase and pos- 
sess a, line of road outside of the limits pre- 
scribed to it An inspection of the chai'ter 
of the Savannah, Albany & Gulf Railroad 
Company, however, shows that the road, 
purchased in the present case, was not with- 
out, but precisely within, the limits of that 
charter. The charter gave the right to con- 
struct a railroad communication between the 
city of Savannah, and the city of Albany, 
with such continuations and branches as 
might be requisite. Now, since it had the 
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power to purchase, there is no reason ■why- 
it should construct a new road the entire 
•distance, if it found one to its hand for a 
portion of the route, which it could purchase. 
The South Georgia & Florida Railroad Com- 
pany had just such a road, or charter for 
a, road, between ThomasviUe and Albany, 
as the Savannah, Albanj'^ & Gulf Rail- 
road Company, and the consolidated com- 
pany entitled to its franchises, required, and 
they pui'chased it We do not see how this 
pm-chase can be regarded as ultra vires of 
the consolidated Atlantic <& Gulf Railroad 
Company. 

Next, as to the powers of the South Geor- 
gia & Florida Railroad Company to sell. 
This company was authorized by its charter, 
dated December 22, 1857, amongst other 
things, to construct a railroad from Albany 
to ThomasviUe, and from thence to the Flor- 
ida line, about ten miles beyond Thomas- 
viUe; and the company was invested with 
all the powers and privileges gi-anted to the 
Georgia & Florida Railroad Company, of 
which it was an offshoot. The latter com- 
pany, by its charter, dated January 22, 1852, 
had all the powers of the Savannah & Al- 
bany Railroad Company given to it by its 
■original charter and amendments, not in- 
consistent with the rights and privileges of 
that company. It was further endowed with 
power, at any time, to incorporate its stock 
with the stock of any other company on 
such terms as might be mutually agreed 
upon. Now, we have seen that the Savan- 
nah & Albany company had all the power 
gi'anted to any other railroad company in 
the state; and that the powers of the Geor- 
gia and Central Companies, which were in- 
corporated in 1833, extended to the pm'chase 
and sale of any Jiind of property whatever. 
The South Georgia «& B''lorida Railroad Com- 
pany, therefore, not only had the power to 
purchase and sell, but the stiU higher power 
of consolidating with any other company. 
In view of these large grants of power, and 
in view of the maxim that the greater in- 
cludes the less, we can have no doubt that 
the Atlantic & Gulf Railroad Company, and 
the South Georgia & Florida Railroad Com- 
pany, had full powers to maiie the contract 
which is brought into question, and that the 
sale of the line of the latter between Thom- 
asviUe and Albany was a valid sale. It in- 
cluded all the franchises necessary to run 
and operate the road. This view of the case 
disposes of all those objections which are 
founded upon the supposed illegality of the 
conti'act as being ultra vires of the parties 
to it. 

We are fiu-ther of opinion that, inasmuch 
as the line thus purchased by the Atiantic 
& Gulf Railroad Company was within its 
chartered limits, and came in place of a road 
which it might have constracted itself, un- 
der its own charter, that it is covered by 
both the fii"st and secon'd mortgages of that 
company; but, of com-se, not to the preju- 



dice of the priorities due to the separate 
mortgages on that branch of the road. This 
conclusion renders it unnecessary to consider 
the position of the petitioners in which they 
are placed by their own conduct in talcing 
the preferred stock referred, receiving in- 
terest thereon for long years, and generally 
acquiescing in the whole transaction. We 
think that they are entirely without equity, 
and the prayer of the petitioners is denied. 

We may add, in this connection, that we 
have no doubt of the power of the Atlantic 
& Gulf Railroad Company to mortgage its 
road and the franchise therewith connected 
and necessary to run and operate the same, 
not including the franchise of being a cor- 
poration. If it had the power to seU, it had 
the power to mortgage, which is the lesser 
power, and included therein. This is an old 
docu'ine, and has been confirmed by the de- 
cision of the supreme court of Georgia: 
Wayne v. Myddleton, 2 KeUy, 383. No ex- 
press power to borrow money was necessary, 
for that is implied in the creation of all 
business corporations, although in fact ex- 
press power was given to the Central Rail- 
road Company in December, 1845, to borrow 
money on its bonds, and this power, by the 
terms of its charter, was, therefore, con- 
ferred upon the Savannah, Albany & Gulf 
Railroad Company, and, hence, upon the 
consoUdated Atlantic & Gulf Railroad Com- 
pany. We think the mortgages are valid, 
and a lien upon the entire road of the com- 
pany, including the portion lying between 
TliomasviUe and Albany; and that a decree 
should be made for the foreclosure and sale 
of the road, its equipments and franchises, 
for the purpose of raising the amount due on 
the mortgage bonds, as prayed in the bill of 
complaint. 

A point, however, has been raised, which 
ought to be noticed here, that the first mort- 
gage was not acknowledged or proved be- 
fore the proper magistrate. The execution 
appears to have been made with all due 
solemnities, and in the proper form; but the 
acknowledgment was made before and certi- 
fied by a justice of the supreme court of the 
state of New York. It is contended that 
this is not a compliance with the laws of 
Georgia, to authorize the recording of an in- 
strument in the proper offices. It is admit- 
ted that it is sufficient in the case of a deed; 
but that a mortgage, if executed out of the 
state, should be acknowledged before a con- 
sul or a commissioner of the state of Geor- 
gia. This objection is extremely technical; 
but, if valid, we must decide that the reg- 
istry of the document is not of itself notice 
to the parties subsequently dealing with the 
property. We think, however, that the ob- 
jection cannot prevail. The insti'ument in 
question is not a mortgage in form, but a 
deed of trast; and without inquiring wheth- 
er even a mortgage is not itself a deed so 
as to be governed by tlie provisions relating 
to deeds, we think that this document is 
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teclinically a deed; and that its execution 
and acknowledgment* in such manner and 
form as are required in the case of deeds, 
is sufficient. The objection, therefore, can- 
not prevail. 

[NOTE. The circuit court, after dismissing 
the petition, made a final decree in thei case, or- 
dering a foreclosure and sale of the railroad 
of the Albany & Gulf Railroad Company, with 
all its branches, including the branch from 
Thomasville to Albany, subject, however, to all 
prior mortgage liens, including the first and 
second mortgages on the Thomasville branch. 
From this decree the interveners have ap- 
pealed. Tlie supreme court affirmed the decision 
of the circuit court, upon the ground that the 
sale of a part of the South Georgia & Florida 
Railroad Company, and its franchise to, and 
its purchase by, the defendant company was 
valid, and not ultra vires; that the interveners- 
OBranch) were stockholders of the purchasing 
company, and, as such, entitled to no relief in 
equity; that the South Georgia & Florida 
Railroad Company and the other interveners 
were not vendors whose purchase money, was 
unpaid, the company having received all it 
stipulated for, and the' others being stock- 
holders; and that the deed of trust or mortgage 
extended to and covered any portion of the 
road of the selling company, authorized by its 
charter, which was constructed after execution 
and delivery of the mortgage. Branch v. Jesup, 
106 IT. S. 468, 1 Sup. Ot. 495.] 
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Case No. 1,808. 

BRANCH V. MACON & B. R. CO. et al. 

[2 Woods, 385.]^ 

Circuit Court, S, D. Georgia. May Term, 1875. 

PaiNOiPAL AND Surety — Rights of Surety in 
Securities Givex to Surety— Railroad Com- 
PAXiES — Municipal Aid — States — Actions 
AGAixsT— Federal Courts ^ Following State 
Decision. 

1. A security, given by way of indemnity to a 
surety, may be reached and applied directly to 
the pavment of the debt, on the application of 
the creditor, and the surety cannot prevent such 
application. 

2. A state indorsed the bonds of a railroad 
company, upon the express condition that such 
indorsement should vest in the state the title 
of all propertv purchased with the proceeds of 
said bonds, and should give the state a first lien 
on all the property of the company; and that 
upon failure of the company to pay the interest 
or principal of the bonds, the governor should 
take possession of all its property and sell the 
same for the purpose of paying said bonds. 
Default was made by the railroad company in 
the payment of interest, and the governor took 
possession of its property, which he advertised 
for sale: Held, that at the suit of a holder of 
bonds of a subsequent issue, which the state 
had indorsed on the same terms as the first is- 
sue, but which indorsement the legislature had 
declared not binding on the state, the court 
would not restrain the sale of the road by the 
governor, nor take the possession thereof from 
Sie state, nor appoint a receiver therefor. 

[Cited in Cunningham v. Macon & Bruns- 
wick R. Co., Case No. 3,483.] 

[See Young v. Montgomery & E. R. R. Co., 
Case No. 18,106.] 

* [Reported by Hon, "William B. "Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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3. The relief asked in such a case could not 
be granted without adjudicating the rights of 
the state, which ought not to be done unless 
the state were a party, and the state could 
not be made a party. 

4. "Where a question decided by a state su- 
preme court is one of general jurisprudence, 
not depending upon any special statutory law 
of the state, the United States courts sitting 
in the state are, as courts of co-ordinate juris- 
diction with the state court, not absolutely 
bound by such decision, but will give it such 
weight as the respect due the learned court 
which made the decision would properly re- 
quire. 

[In equity. BiU by John' P. Branch against 
the Macon & Brunswick Railroad Company 
to foreclose a mortgage.] Heard on motion 
for preliminary injunction and for the ap- 
pointment of a receiver. [Motion denied.] 

By an act of the legislature of Georgia, 
passed December 30, 18G6, the governor of 
the state was authorized to place the indorse- 
ment of the state upon the bonds of the 
Macon & Brunswick Railroad Company to 
the amount of ten thousand dollars per mile, 
for as many miles of railroad as might be 
completed, provided the road was free from 
liens or mortgages to endanger the securities 
of the state, and upon the express condition 
and understanding that such indorsement 
should vest the title of aU property pur- 
chased with said bonds in the state imtil 
the bonds should be paid, and should operate 
as a prior lien or mortgage on all the prop- 
erty of the company; and on failm-e of the 
company to pay interest or principal when 
due, it was made the duty of the governor, 
upon information being ^ven, to seize and 
take possession of all the property of the 
company, and apply the earnings of the road 
to the extinguishment of the bonds or cou- 
pons, and to sell the road and its equipments 
and property in such manner and at such 
time as in his judgment might best subserve 
the interest' of all concerned. The amount 
of bonds authorized by this act was issued 
and indorsed by the governor in accordance 
-with the act, amounting to $1,950,000. In 
1868, the people of the state adopted a con- 
stitution, by which it was, among other 
things, provided, that the credit of the state 
should not be granted or loaned to aid any 
company, without a provision that the whole 
property of the comj^any should be bound 
for- the secm-ity of the state, prior to any 
other debt or lien, except to laborers, nor to 
any company in which there was not sflready 
an equal amount invested by private persons. 
On the 27th of October, 1870, the legislatm-e 
passed an act amending the act of December 
3, 1866, before recited, so as to authorize 
the governor to place the indorsement of the 
state to the extent of three thousand dollars 
per mile, upon the bonds of said company, 
in addition to the ten thousand first author- 
ized. Under the latter act, the company 
issued and the governor indorsed bonds, to 
the amount of $600,000. 
On the 14th of August, 1872, the legislatm'e. 
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by resolution, declared tlie state's guaranty 
placed on the bonds of tlie said company, 
binding on the state. Afterwards the com- 
plainant became the purchaser and owner of 
a number of bonds of the last issue of $600,- 
000. Interest not being paid on the bonds, 
the goYernor of the state, in July, 1873, 
seized and took possession of the railroad of 
the company on behalf of the state, and ap- 
pointed a superintendent to conduct its opera- 
tions, and the state, by its agents appointed 
by the governor, remained in possession there- 
of up to the time of hearing the motion; the 
defendant, Edward A. Flewellen, was the 
agent or receiver having the management 
thereof. On the 6th of March, 1875, the legisla- 
ture passed a resolution, declaring the first is- 
sue of bonds valid and binding on the state, but 
the second issue, of $600,000, unconstitution- 
al, null and void, and also declaring that the 
governor ought to sell the road, property and 
franchises of the company as eai-ly as prac- 
ticable, upon such terms and for such price 
in money or first mortgage indorsed bonds of 
the said company, or bonds of the state, as, 
in his judgment, might be consistent with 
the interests of the state. Accordingly the 
governor, on the 5th day of April, 1875, is- 
sued his order directing the said Flewellen 
to advertise the sale of the road and prop- 
erty of the company, at auction, in the city 
of Macon, on the first Tuesday of Jime, 1875, 
upon the terms mentioned in the last resolu- 
tion, and the said Flewellen advertised the 
same accordingly, 

W. H. Hull, G. T. Barnes and J. B. Gum- 
ming, for complainant. 

L. E. Bleckley, A. W. Hammond and N, J. 
Hammond, for defendants. 

Before BRADLEY, Circuit Justice, and 
ERSKINE, District Judge. 

BRADLEY, Circuit Justice. The complain- 
ant has filed the present bill, in which he 
prays for an injunction to prevent the said 
sale, and the appointment of a receiver to 
take possession of and sell the said road and 
property, under the direction of this com-t 
The groimd of the apphcation is the appre- 
hension that, in accordance with the legisla- 
tive resolution of March 6, 1875, the second 
issue of bonds is to be repudiated, and that 
no part of the proceeds of said railroad will 
be appropriated to the sale of his bonds. 
The ground on which the complainant claims 
a right to have the railroad and other prop- 
erty of the company seized and applied to 
the payment, as well of the second issue of 
bonds as of the first, is the well known prin- 
ciple of equity, that a security given by way 
of indemnity to a surety may be reached and 
applied directly to the payment of the debt, 
and the sm-ety cannot prevent such applica- 
tion. In other words, that the creditors will, 
in equity, be subrogated to the rights of the 
sm-ety in reference to the seem-ity by Avhich 
the debtor has indemnified him. The great 
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difficulty in this case arises from the fact 
that the sm-ety is the state of Georgia, and 
that the said state is, by its agents and offi- 
cers, in possession of the property given by 
way of indemnity. In order to effect the ob- 
jects of this bill, the state must not only be 
displaced and the bondholders subrogated in 
its stead in reference to the property in ques- 
tion, but the courts must dispossess the state 
of the actual possession of that property. 
Of course this court has only co-ordinate ju- 
risdiction with the state courts in this mat- 
ter, and can only do what the state com-ts 
themselves could do in the exercise of gen- 
eral equity jurisdiction. The supreme court 
of this state has recently held, in the case of 
Printup V. Cherokee R. Co., 45 Ga. 365, that 
the courts of this state have no power to 
take a raUroad out of the possession of the 
state. As the question is one of general con- 
sideration, not depending upon any special 
statutory law of the state of Georgia, this 
com*t as a court of equal and co-ordinate ju- 
risdiction, would not feel absolutely boimd 
by that decision, but would only give it such 
regard as the respect due to the learned 
com-t which made it woxdd properly require. 
We are of opinion, however, that the deci- 
sion has many considerations of weight in 
its favor. While it is true that in the cases 
of Osborn v. U. S. Bank, 9 Wheat. [22 U. S.] 
738, and Davis v. Gray, 16 Wall. [S3 U. S.] 
232, the supreme com-t of the United States 
sustained suits against state officers for the 
recovery or protection of property belonging 
to the complainants or their ti-ustees, in 
which the state had no interest or right, and 
the pretensions of the agents, in behalf of 
the states, were unconstitutional and void, 
we think no case can be found in which any 
coiurt has assumed jm-isdiction to interfere 
with property in the possession of the state, 
and admitted to have come rightfully into its 
possession. In this case, the railroad in 
question is as much in possession of the state 
itself as is the state house, or any other 
property belonging to it And then the title, 
by which the complainants seek to have this 
com-t take possession of the property and 
-vvi-est it out of the hands of the state, is one 
which admits the title of the state, and is, 
in truth, none other than that of the state 
itself, to which the complainant seeks to be 
subrogated. 

The court is asked to make a decree, op- 
erating directly upon the rights of the state, 
and transferring them to the complainant 
and the other bondholders. It is not merely 
the possession of its agents, but the actual 
right and title of the state itself, which are 
sought to be affected and transferred. We 
think this cannot be done without making 
the state a party to the suit, which cannot 
be done. The state has provided a security 
for its own indemnity, to be managed in its 
own way, by its own officers and agents. 
Can such a secm-ity be taken out of its 
hands, at the instance of the creditors ulti- 
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mately to "be benefited? Can the state be 
cliarged as trustee for tbose creditors, and 
compelled to give up the trust fund, by a 
court which has no jurisdiction over it? It 
seems to us that the difficulties of the case 
ai'e insurmountable. Again, the state evi- 
dently intends to question the validity of the 
bonds of the second issue, and, if liable only 
for the first issue, is interested in having the 
indemnity fund applied to the satisfaction of 
that issue. To sustain the complainant's 
case, the court would be compelled to de- 
cide upon the state's liability on its guaranty 
of the second issue of bonds, without having 
it as a party before it, and, if satisfied of 
such liability, would have to decide to that 
effect, because the complainant and his co- 
bondholders have no claim against the rail- 
road except through the equities arising 
from a valid guaranty of their bonds by the 
state. The com*t is called upon, therefore, 
to adjudicate directly upon the state's liabil- 
ity on the guaranty, without having any ju- 
risdiction over it, as a party, and having de- 
cided in favor of that liability, it is then 
called upon to dispose of the fund which the 
state has taken for its indemnity. The case, 
therefore, involves a direct adjudication of 
the rights and liabilities of the state, and an 
ultimate execution of property in its posses- 
sion, the state, at the same time, denying its 
liability and insisting upon its right to main- 
tain its lawfully acquired possession. It 
seems to \is that this is asliing the court to 
go further than any court has ever yet gone, 
except where legislation has been adopted, 
autborizing the state to be sued in the same 
manner as a private party. At all events 
the right of the complainant is, to our view, 
so doubtful that we do not feel authorized to 
exercise the extraordinary powers of this 
coiu:t sought to be put into operation, "With- 
out attempting, therefore, to point out to the 
complainant what other remedy he has, ex- 
cept to rely upon the good faith of the state 
of Georgia, we feel compelled to deny the 
motion for an injimction and the appoint- 
ment of a receiver. 
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In re BRAJsTO. 

[2 Hughes, 334; ^ 3 N. B. B. 324 (Quarto, 85); 
2 Am. Law T. Bep. Bankr. 66.] 

DisMct Court, D. West Virginia. Aug. 28, 
1867. 

Bankruptct — Proop asd Patmest of Debts — 
Ltens— State Taxes— Secured Debt — Waiver 
OF Security— Prescmption ik Favor of Inso- 
CENT Creditors. 

1. A state has in her sovereign capacity a 
lien on all her realty for taxes. 

^ [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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2. Such lien has priority over any claim of 
one of her citizens, no matter when such claim, 
may have been acquired. 

[Cited in Be Southwestern Car Co., Case No-, 
13,192.] 

3. A creditor, ignorant of his legal rights, 
will not be held, in the absence of proof of 
fraud, to intend what his innocent acts imply, 
particularly if such creditor be acting in a fidu- 
ciary capacity. 

[Cited in Be Montgomery, Case No. 9,729; 
Be Hope llin. Co., Id. 6,681; Be McCon- 
nell. Id, 8,712; Be Parkes, Id. 10,754; 
Napier v. Server, Id. 10,010 (in brief); 
Be Baxter, 12 Fed. 75.] 

[4. Cited in Be Stausell, Case No. 13,293, 
in Be .Taycox, Id. 7,242, and Merchants' Nat, 
Bank of Syracuse v. Comstocli, 55 N. T. 24, 
I to the point that a creditor who proves his 
whole debt as unsecured, without disclosing the 
security, tiiereby waives and relinquishes his 
lien.] 

In banla'uptcy. 

JACKSON, District Judge. In this case 
the register certifies that the petition was 
filed on the 28Qi day of August, 1S67, and 
that on the following day the petitioner was 
duly adjudged a bankrupt. At the first 
meeting of creditors, which took place on the 
28th day of September ensuing, among other 
debts filed with the register against the 
banlcrupt, were debts due Peter Banackman, 
James Way, executor of Gideon Way, de- 
ceased, and the" state of West Virginia. The 
register further certifies that they were 
proved in the usual form tmder the twentj''- 
second section of the act. [Act 1867; 5 Stat. 
527.] On the 5th day of Mai-ch, ISGS, one 
John Kinkaid filed his affidavit, setting forth 
that he was the holder of a single bill for 
one thousand dollars, executed by the bank- 
rupt, and secured by deed of trust on his- 
estate, claiming a lien by virtue of said 
trust, and insisting on his rights under the^ 
same. Upon the foregoing facts, four ques- 
tions arise, three of which are certified bj- 
the register for decision, 

1. Can the register direct the payment of 
"debts due the state, and assessments made- 
under the laws of such state," to the preju- 
dice of a creditor who has a prior lien? It 
is a well-settled principle that the assignee 
of a bankrupt takes his estate subject to all 
the liens against the same, as well as all the 
equities existing against it. The assignee 
merely succeeds to the rights of the bank- 
rupt, and is affected by all limitations im- 
posed by law against the bankrupt's estate 
antecedent to his accepting the trust. Courts- 
in bankruptcy invariably respect bona fide 
liens obtained against a bankrupt anterior 
to his adjudication as a bankrupt, if not 
within the presciibed period. By the twenti- 
eth section of this act liens are expressly pro- 
vided for. They are usually created in this- 
country by the force and operation of stat- 
utes enacted by the several states thereof. 
In this state liens are created by statute in 
the form of trust deeds, judgments, and at- 
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tachments. If, therefore, the debts filed be- 
fore the register are, as it is daimed, liens 
upon the bankrupt's estate, and the parties 
in interest have not abandoned or waived 
their rights under their liens, they must be 
discharged according to their priorities, un- 
less one of the liens should be for taxes due 
the state. She has in her sovereign capacity, 
a prior lien on all of her realty for taxes, 
and an undoubted right to enforce their col- 
lection to the prejudice of any claim due one 
of her citizens, although such a lien may be 
acquired subsequent to that of a judgment 
or trust creditor. If her lien, however, be 
for a debt other than taxes, she is not en- 
titled to any preference over other creditors 
of the same class. I am not awai-e of any 
statute that gives her special rights and priv- 
ileges over the general creditors by reason of 
the fact that she is the state. The charac- 
ter of the debt due the state does not appear 
from the certificate of the register. If, how- 
ever, it is a lien upon the banla'upt's estate 
(and is not for taxes) the register will treat 
it as other liens to be preferred according to 
its date, and must be discharged before there 
is a general distribution of the assets. But 
should it prove to be merely a debt due the 
state without a lien having been acquired, 
then after the specific liens are discharged 
the register will direct the payment of such 
debts as are of the preferred debts, class 3, 
under section 28, out of the general assets. 

2. As to the lien set up by Banackman. I 
concm' in the conclusion of the register that 
it was destroyed. It was acquired under 
the process of attachment, and before judg- 
ment was had the debtor filed his petition in 
bankruptcy within fom* montlis after the su- 
ing out and levying of said attachment, 
thereby dissolving the attachment under the 
provisions of the fom-teenth section. This 
action upon the part of the debtor neces- 
sarily compels the attacliing creditor to re- 
sort to his only other remedy, that of prov- 
ing his claim as a general creditor, which he 
wisely did at the first meeting of the cred- 
itors. 

3. Did Way's executor waive his lien in 
appearing before the register and filing proof 
of a debt against the bankrupt, alleging that 
it was secured by deed of trust upon his 
estate? Supposing the lien not to be waived, 
the principles already stated would govern 
the question presented, and the debt would 
be discharged accordingly. It is contended, 
however, that the executor proved his debt 
in the ordinaiy way, and must be held to 
have waived and abandoned his rights un- 
der the lien. It cannot be denied that such 
action upon the part of the executor tended 
to that result, and that the register might 
reasonably reach such a conclusion. I think, 
however, upon a careful examination of the 
twentieth section of the act, one important 
thing essential to the waiver and abandon- 
ment of a lien has been omitted in this in- 
stance. One of its provisions requires a cred- 



itor who holds a lien either to release or 
convey his claim to the assignee before he 
can be admitted to prove his whole debt. 
No such release or conveyance was made. 
The affidavit filed before the register states 
the fact that the debt "was secured by deed 
of trust." At its filing the register should 
have called the attention of the creditor to 
the fact that he held a security for his claim, 
and inform him that before he could prove 
his whole debt as a general creditor he 
must sm'render his security to the assignee. 
It appears that he did inform him "that 
proof of his claim would place it upon the 
footing of a common creditor," but failed to 
notify him that a creditor holding a secm-ity 
cannot prove his debt without accompanying 
it with a release or conveyance of such 
claim to the assignee. If the creditor had 
been fully advised of his rights, he would 
have discovered that he could resort to one 
of three remedies: he could elect either to 
rely upon his security, or abandon it and 
prove the whole debt, or be admitted as a 
creditor only for the balance. No such elec- 
tion was made, but the register permitted 
him to file his proof without releasing or 
conveying his clai-m to the assignee upon 
the property held as security until such re- 
lease or conveyance was filed; no proof of 
the debt as a general creditor should have 
been received. Any attempt upon the part 
of the creditor to prove a debt before a 
register without complying with the condi- 
tions imposed by law, should be disregarded 
by him. In this instance it is apparent that 
the party was ignorant not only of what the 
law required, but also of his legal rights in 
the premises. It is also manifest that no 
fraud was intended, as he voluntarily dis- 
closed his security, otherwise fraud woidd 
have been presumed, and the security for- 
feited. It is competent, however, to explain 
such a presumption and remove the taint, 
and under such circumstances a court of 
bankruptcy in the exercise of its discre- 
tionary power would permit a creditor to 
withdraw the proof of his claim before the 
register and rely upon his secm-itj'. The ac- 
tion of the creditor in this case presents 
the naked question, whether being ignorant 
of his legal rights he shall be held to in- 
tend what his acts would seem to imply, I 
thinlv not. It is manifest from his affidavit 
that his object was to give the assignee no- 
tice of his claim, and it evidently did not 
occur to him that in doing so he would 
waive any legal right. His action merely 
showed a want of familiarity with the pro- 
visions of the law. This fact should not 
operate to his prejudice, when we Imow that 
much diversity of opinion exists in the courts 
as to the true construction of some of its 
most impoi'tant provisions. For the reasons 
assigned, I am not disposed to require a 
creditor, who inadvertently or ignorantly 
proves his debt imaccompanied with fraud, 
to surrender his lien and participate in the 



£4 Fed. Cas. page 19] 



(Case No. 1,810) BRANDON 



general distribution of assets, but feel in- 
•clined to permit a creditor under such cir- 
cumstances, if lie elect to do so, to -wlthdra-w 
the proof of his debt and rely upon his se- 
•curity. In the case of Ex parte Harwood 
[Case No. 6,185], the court recognize this 
pi'inciple, and aflirm that a creditor holding 
■collateral secmity proved his debt, but aft- 
erwards showing that he was ignorant that 
the proving of the debt debarred him of his 
■security, he was allowed to withdraw the 
proof. The case of Stewart v. Isidor [o 
Abb. Pr. (N. S.) 68], cited to sustain the 
ruling of the register on the point, is not in 
conflict with the principle just announced. 
In that case there was a strong presumption 
of fraud, founded upon the fact that the 
xireditor proved his claim and failed to dis- 
close his security. The case turned upon this 
.point, the com-t holding that "a secured 
■creditor who proves his claim without referr 
ring to the seem-lty forfeits the secmity." 
BQid the creditor In that instance disclosed 
his secmity, it is manifest that the court 
would "have remitted him to his rights im- 
■der it, unless he waived it Another con- 
sideration to some extent influences me in 
reaching my conclusions. This creditor is 
.acting in a fiduciary capacity, being the 
legal representative of an estate. I am not, 
therefore, disposed to sanction acts of his 
which might tend to the manifest injury of 
the estate, unless they are too plain to ad- 
mit of doubt. For the reasons as'signed I 
>cannot concur with the ruling of the register 
on this point. 

4, Some of the reasons just assigned ap- 
ply with equal force to the claim of Kinkaid, 
and sustain the register In refusing to treat 
his aflSdavit as "proof of debt and as an 
abandonment of his lien." The aflSdavit in 
general describes the debt, sets up the lien, 
and affirms that the creditor "still claims 
and insists" upon his security. It Is ap- 
parent from the affidavit that Kinkaid didi 
not intend to prove his claim, but merely to 
notify the assignee of his rights, and that 
he should rely upon his Hen for protection. 
I concur with the register in his ruling on 
this point. 

I am therefore of the opinion, 1, That the 
lien of the state for taxes is paramount to 
■all others and should be first paid. 2. That 
the lien of Banackman being under mesne 
process was destroyed in this instance by 
the act of the debtor in suing out his peti- 
tion In banlTuptcy within ioxir months after 
the suing out and levying the process of at- 
tachment. 3. That under the state of facts 
in this case, neither Way's executor nor 
Kinkaid will be held to have abandoned 
their liens. But the register will require 
them to make their election as between 
pi'oof of claim and participation in the gen- 
■eral assets, or a resort to then* secmities, in 
which event they are permitted to withdraw 
then" claims and assert their rights under 
their secmities. 
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BBANDON aiANUF'G- CO. v. PRIME et aL 

[14 Blatchf. 371; 3 Ban. & A. 191.] * 

Oiccuit Court, B. Vermont. Jan. 2, 1878. 

Equity— Pleadisg—Dejiureer— Relief not Coo- 
NiZABLE— Cross-Bill— When Pkoper—Pakties- 

1. "Where a person commences a suit in equity 
in this court, and the defendant in such suit 
files a cross-bill against Mm, in this court, he 
cannot set up, as a ground of demurrer to such 
cross-bill, that a state court h'ad acquired prior 
jurisdiction, on a bill brought in that court, 
for the same relief, by the plaintiff in such 
cross-bill. 

2. "Where a demurrer to the whole of a bill 
sets up that some of the relief prayed is not 
cognizable in equity, it will be overruled, if 
some of the relief prayed is properly prayed. 

3. A cross-bill is properly filed to establish 
an equitable title to letters patent, the legal ti- 
tle to which is in the plaintiff in the original 
hill filed for an infringement of such patent. 

[Cited in Stonemetz Printers' iMachinery Co, 
V. Brown Folding Mach. Co., 46 Fed. 852.] 

4. "Where a cross-bill, brought for relief as 
well as defence, shows that persons not parties 
to the original bill are necessary parties to the 
cross-bill, they may properly be made such. 

[Cited In. McComb v. Chicago, St. L. & N. 
O. R. Co.. 7 Fed. 428.] 

[In equity. BlU by David W. Prime and 
others against the Brandon Manufactm-Ing 
Company for Infiingement of letters patent 
No, 14,119, dated January 15, 1856, No. 24,- 
162, dated May 24, 1859, No. 25,148, dated 
August 16, 1859, issued to Francis M. Strong 
and Thomas Ross, and No. 35,348, dated 
aiay 20, 1862, issued to John W. Howe, as- 
signee of Strong & Ross, for improvements 
in weighing scales. The defendant claimed 
ownership of the patented inventions, and 
ffied a cross-bill for a conveyance of com- 
plainants' title, and for other relief. Com- 
plainants demurred to the cross-biU, and the 
demurrers were overruled.] 

Aldace F. Walker and Chauncey Smith, for 
orators. 

Wheeloek G. Veazey and Heniy De Hyde, 
for defendants. 

WHEELER, District Judge. This cause 
has been heard on the several demurrer of 
defendant Strong, and joint demurrer of de- 
fendants Prime, Meacham and Lruce, to the 
cross-bill. The causes of demurrer assigned 
are the same in each. They are, in sub- 
stance, that this com-t has not jmisdiction, 
because the court of chancery of the state 
had acquired prior jurisdiction, on a bill 
brought by the orator in the cross-bill, there, 
for the same relief; that some of the relief 
prayed is not cognizable in equity; that some 
of the subjects of the cross-bill are not the 
same as those of the original bill; and that 
Strong and another, made parties to the 
cross-biU, were not parties to the original 
bUl. Both are demurrers to the whole bill. 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 3 Ban, & A. 191; and 
here republished by permission.] 
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The orators in the original bill commeuced 
the litigation involved in this court, and com- 
pelled the orator in the cross-bill to come 
here and join in it. Having brought it here 
they have no right to say that the whole or 
any part of it belongs anywhere else. If the 
cross-bill is appropriate to the original, it 
must relate to the subjects of it and embrace 
a part, at least, of the litigation inti-oduced by 
it, so that, by filing the cross-bill, the orator 
In that has merely met those in the original 
where called upon by them to meet them. 
For this reason, a plea of jurisdiction in an- 
other court is not a good plea to a cross- 
bill. 2 Daniell, Ch. Pr. (4th Am. Ed.) 636; 
Welf. Eq. PI. 229; Newburg v. Wren, 1 Vem. 
220. And, for the same reason, it is not nec- 
essary to show, in a proper cross-bill, that 
the relief sought by it is cognizable in equity. 
Story, Eq. PL § 399. It has not been claim- 
ed in argument, and could not successfully 
be claimed, but that this cross-bill relates to 
the subject of the original in some respects, 
nor but that some of the relief prayed in the 
cross-bill is properly prayed. And it follows, 
that some of it is proper to be answered, 
in some form, by some of the parties; and, 
that some of it may not be, is no good rea- 
son for not answering what should be an- 
swered. As the demurrers are to the whole, 
and a part, clearly, should be answered, and 
the demurrers must be overruled or sustained 
as a whole, as to the causes relating to juris- 
diction and relief, they must be overruled. 

So far as the defendants Prime, Meacham 
and Luce are concerned, it would be suffi- 
cient to say, as to the other causes of de- 
murrer, that, because other parties are im- 
properly called upon to answer the cross- 
bill in this form, is no good reason why they, 
who are properly called upon to answer it, 
should not do so. But, if the others are 
propei-ly called upon to answer it, a fortiori, 
they are, and should answer it. 

The question hereupon is, merely, whether 
the cross-bill should be answered at all or 
not by these other parties. That depends, of 
com'se, upon whether the subjects of it are 
so presented here by it, that they are prop- 
erly called upon to answer it, in the form in 
w^hich they are presented. The original bill 
sets forth, in substance, that the orators in 
that have a patent that the orator in the 
cross-biU is infringing, and prays appropriate 
relief. The cross-bUl sets forth, that the de- 
fendant Strong had the record title to the 
patent, and the orator the equitable title to 
it, and that the orators in the original biU 
acquired Sti'ong's title, with notice of the 
outstanding equity, and were endeavoring to 
assert it against the equitable title, and prays 
resti-aint and a conveyance. It is, unques- 
tionably, the proper office of a cross-bill to 
afford relief in such a case, if the case is 
made out Story, Eq. PI. § 391; Calverley 
V. WiUiams, 1 Ves. Jr. 210. A cross-bUl is 
like an original bill, except that it must rest 
on what is necessary to the defence of an 



original bill. In an original bill, brought by 
the orator in the cross-bill, for the same re- 
lief, there could be no fair question but that 
these new parties, of whom Strong is one, 
would be proper parties. In this original 
bUI, as it is framed, these do not appear to 
be necessary parties, but, when the facts 
set up in the cross-biU appear, they become 
so. Following the ordinary rule, when the 
orator in the a'oss-bUl resorts to it for de- 
fence and relief, and makes it appear that 
they are not only proper but necessai'y par- 
ties to the litigation, that orator not only 
might, but ought, to make them parties. If 
there were no authorities and was no prac- 
tice on the subject, on principle, that would 
seem to be the proper course. That the 
practice in this state, which professes to fol- 
low the English chancery practice, the same 
that is followed in this court, would war- 
rant making him a party, is well known, and 
appears in the state reports. Blodgett v. 
Hobart, 18 Vt. 414. It does not appear ex- 
pressly, from such English reports or text- 
books as have been examined, what "the ac- 
tual practice in such eases there has been. 
In this country, in Curd v. Lewis, 1 Dana^ 
351, a decree was reversed, for the reason 
that an assignor of the subject of litigation- 
in an original and cross-bill was not a party 
to either, and should have been made a 
party to the cross-bill, and that he might be 
made such a party. WicldifCe v. Clay, Id. 
585, was heard by consent only, without 
mailing a party that by the cross-biU ap- 
peared necessary, a new party by the cross- 
bill. In Sharp v. Pike, 5 B. Mon. 155, a new 
party was added by cross-bill, against his- 
own express objection. In "Walker v. Brun- 
gard, 13 Smedes & M. 723, new parties were 
added, and new matters brought in, by cross- 
bill, and heard without objection. In dis- 
posing of the case, the chancellor, deliveiing 
the opinion of the court, said, that, if they 
had been objected to, the new matters would 
all have been kept out, without saying that 
the new parties would have been. In Coster 
V. Bank of Georgia, 24 Ala. 37, it was ex- 
pressly held that new parties should be 
added by cross-bill, when so interested in the 
litigation involved by it, as to be proper par- 
ties to it 

Opposed to all this, thei-e is the remark of 
Mr. Justice Curtis, in Shields v. Barrow, 17 
How. [58 tJ. S.] 130, and the reasons given 
by him in support of it, to the effect that 
new parties cannot, in any case, properly be 
added by ci'Oss-biU, without citing any au- 
thority for it, and books and cases that navt 
followed that remark without citing any oth- 
er authority. That precise question was not 
involved in that case, but the mere dictum 
of such a judge of such a court would ordi- 
narily be followed, especially by lower courts. 
An examination of his reasoning shows, that 
he made the suggestion without much ex- 
amination, probably, and his reasoning does 
not covei- the whole ground as to all classes 
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of cases, TJie modes of procedure lie sug- 
gests would probalily lae ample in all cases 
of cross-bills brouglit for discovery in aid of 
a defence merely to the original bill, but not 
in cases of those brought for relief" as well 
iis defence, where new parties would be nec- 
essary to the relief sought. As in this case, 
the methods he states as the proper ones, if 
successfully followed, would enable the de- 
fendant in the original bill to defeat the ora- 
tor therein, but not to reach the affirmative 
relief prayed in the cross-bill, if entitled to 
it Weighty as that remark is, it is not 
thought to be sufficient to control -the rea- 
sons and authorities to the contrary of it. 
The result oj^ what is thought to be the 
soundest reasoning, and the best considered 
authorities, is, that, where a cross-bill shows 
that there is a party to the subjects of the 
litigation as presented by it, who has not 
been before made a party nor appeared to 
be a necessary one, and then .does appear to 
be such, that party should be brought in by 
the cross-biU. 

The result is, that this cross-bill should be 
answered by all those made defendants to it. 
The demurrers are overruled, and it is there- 
upon ordered that the defendants to the 
■cross-bill answer over. 

[NOTE. For decree dismissing the bill and 
cross-bill on final h^ariixg, see Prime v. Bran- 
don Manuf g Co., Case No. 11,421.] 



BRANDON SlANtfF'G- CO. v. PUBIE. See 
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Case ]Sro. 1,811. 

In re BIlA^fDT. 

[5 Biss. 217.]^ 

Circuit Court, N. D. Illinois. Dec. Term, 1872. 

HusBAKD AND Wife — Rents and Profits op 
Wife's RBALTr — Cosveyakce shodld Express 
Sepabate Use — Equity -will Allow Sopporx 
TO Wife. 

1. In niinois, since the act of 1861, where 
real estate is conveyed by the husband to a 
third party and by him to the wife, without con- 
sideration, the rents and profits still belong to 
the husband. 

2. Property so conveyed is not acquired by 
her from a "person other than her husband" 
within the meaning of the act of 1861. 

3. In order to fully protect the wife's rights 
in property conveyed to her, the deed must 
indicate the intent to convey to her for her 
sole and separate use. 

4. A court of equity will, however, recognize 
the wife's equitable rights, and if these rents 
and profits are her only means of support, will 
allow her therefrom a reasonable support, in 
preference to the husband's creditors. 

In bankruptcy. 

Homer Cook, for bankrupt. 
Ela & Parker, for creditors. 

DRUMilOND, Oh'cuit Judge. This is an ap- 
plication to the court under the second sec- 

* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



tion of the bankrupt law [Act 1867; 14 Stat. 
518] to revise the action of the district court 
in issuing an injimction against interference 
with the property of the alleged bankrupt, 
on the groimd that his wife was entitled to 
the rents and profits oi the property. Al- 
though there was a petition to dedare him 
a bankrupt, he has not yet been adjudicated 
a banki-upt. 

The facts, so far as it is material to state 
them, are that Ernst Brandt, against whom 
the petition jn bankruptcy was filed, in 
March, 1871, while free from debt, or rather 
while free from any of the debts which gave 
rise to the proceedings in bankruptcy, trans- 
ferred a lot of land in Chicago to a third per- 
son without consideration, in order that it 
should be conveyed to his wife. The lot was 
afterwards accordingly transferred to her; 
and the question made in the cas,e is whether 
the rents and profits of the property belong 
to her or to the creditors of her husband. 

There was in this case, no declai'ation in 
the deed that the wife was to hold the lot as 
her separate estate; but it was an ordinary 
deed from the husband to the grantee, and 
from the latter to the wife; and unless a dif- 
ferent rule prevails where the husband con- 
veys to the wife, directly or indirectly, and 
it matters not which, from that where an- 
other person conveys to her, the husband 
holds the rents and profits of the land by 
virtue of his relationship to the wife, jure 
uxoris. 

Though a conveyance or gift of real prop- 
erty dU-ectly to the wife by the husband may 
be void at law, I think the authorities are 
clear that it is a good conveyance in equity, 
and will be protected by a court of equity. 
The general rule upon the subject in equity 
is, as I understand it, that in order to pro- 
tect the right of the wife to property con- 
veyed to her for her sole and separate use, 
there must be something in the deed clearly 
to indicate that intent. Otherwise the law 
presumes that the general rule prevails that 
the husband is entitled to the property, by 
virtue of his relation to his wife, as long as 
the maiTiage continues; and under our law 
if they have children bom during coverture, 
and capable of inheriting, he becomes tenant 
by the com-tesy. 

The act of [February 21] 1861 [Laws 1861, 
143] in relation to married women and their 
property seems to exclude the wife from the 
general operation oiE what is claimed to be a 
rule existing in other states in a conveyance 
of property by the husband to the wife, and 
thereby, as stated in the 838th section of the 
first volume of Bishop on the Law of Mai'- 
ried Women, "whenever a husband makes a 
gift to his wife, whether with or without the 
intervention of a third person, who is named 
as a trustee, she takes a sepai-ate estate, since 
otherwise a transaction which was meant 
'to have some effect, can have none in law 
or equity.' " Now the language of the act of 
1861, so far as it applies to property obtain- 
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ed by the wife during coverture, declares in 
effect that she is only to enjoy it as her sole 
and separate property, provided she obtains 
it from a third person. It is this: "which 
any married woman during coverture ac- 
quires in good faith, from any person other 
than her husband;" and as the expression of 
one thing may be the exclusion of another, 
it is a fair inference, I think, that where she 
acquires property from her husband during 
coverture, it was not intended to be 'within 
the meaning of the law; that is, she was not 
then to have it as her sole and separate 
property. And the question is whether In 
this case she did acquire it from a person 
other than her husband; and it seems to me 
that she did not. 

She took the deed from another person; 
but he was only the agent or trustee of her 
husband to make the conveyance. To all 
intents and purposes it must be treated the 
same in equity as though the husband had 
made a conveyance directly to his w^ife; and 
if that were so, then she would be excluded 
by the terms of the law of 18G1. The case 
win then have to stand on the genei-al prin- 
ciples of law and equity as decided by the 
courts; and as qualified, possibly, by the 
statute; because If elsewhere it has been 
decided that a gift of land from the husband 
to the wife was good in equity for her sole 
and separate use simply because it was 
made by the husband in general terms, yet 
it looks as though the legislature intended 
that the rule should be different in this 
state. I have not been able to examine all 
the eases that are cited here in note four 
to the S3Sth section of Bishop's first vol- 
ume of the Law on Married Women, but stiU 
I think that these are tlie conclusions to be 
drawn from the authorities and from our 
own local statute; that in order that the 
wife shall be entitled to the separate enjoy- 
ment of the property owned by her it must 
clearly appear to be an inference from the 
natm'e of the case or from the conveyance, 
and that is not changed whether the convey- 
ance is made directly from the husband to 
the wife or through the intei'vention of a 
trustee. Yet the question stiU remains, what 
are the rights of a married woman under 
such circumstances; and from the examina- 
tion that I have given to the case I think it 
is the duly of a court of equity to protect 
the equitable rights of a married woman in 
a case like this, where the creditors come in 
and claim the rents and profits of the prop- 
erty during the life of the husband, or at 
any rate as long as the coverture exists. 
There is no question made but that this prop- 
erty, being conveyed to the wife, belongs to 
her, and his only right, it is conceded, is by 
virtue of the marriage relation. I think it 
is the duty of a coux-t of equity to give her 
some sort of support out of this properly, 
provided she has no other; and the ci'editors 
are not entitled to it all. 

It is stated in the 1415th section of Story's 



Equity Jurisprudence (volume 2) that when 
the husband comes into a court of equity for 
relief as to any property which he claims in 
her right, he will be obliged to submit to the 
terms of the court, and make a settlement or 
provision for her. It is stated that the most 
the court will do under such circumstances is 
to secure the funds, allowing him, where it 
is deemed proper, to receive the income and 
interest. But where the husband refuses her 
maintenance or deserts her, the rule, as we 
shall presently see, is different. The like 
doctrine, subject to the like exceptions and 
limitations, is applied to assignees in bank- 
ruptcy, and to other general assignees claim- 
ing title under the husband. ^A-nd in section 
1421, and 1421a, the case is further stated: 
"Let us in the next place consider under 
what circumstances com:ts of equity will al- 
low alimony to a married woman. The 
wife's equity already mentioned, as it is 
ordinarily administered against her husband, 
or against his particular assignee, for a val- 
uable consideration, is by decreeing a set- 
tlement which secures to her a provision for 
her maintenance, commencing from the death 
of her husband. When the same equity is 
administered upon a general assignment of 
his property in banlaTiptcy, or otherwise, the 
settlement secm-es a present and immediate 
provision for the maintenance of the wife; 
because Ihe general assignment of his prop- 
erty renders him incapable of giving her a 
suitable support. In each case the equity 
is administered out of the eqxiitable funds 
which are brought under conti'ol of the coiu-t 
and are subject to its order. The object of 
the court, in each case, is to secure to her 
a maintenance out of such equitable funds, 
whenever she stands in need of it. So, if it 
is apparent from the state of the case, that 
the husband must remain in future without 
funds to maintain his wife, and there is an 
equitable fxmd belonging to her, within the 
reach of a com't of equity, it will decree the 
income of the whole fimd to be applied, 
primarily, to the maintenance of the wife 
during her lifetime, and after her death the 
principal to be divided among her children. 
Thus if the husband has become insolvent 
and has taken advantage of an insolvent act, 
which discharges his person but not his fu- 
ture effects, there a court of equity will se- 
cure the whole fund, in the manner above 
mentioned, for the benefit of the wife and 
children; for it is apparent that there is 
no certainty that he can ever have any 
means of supporting his wife and children. 
In this respect the case diffei'S from that of 
a discharge under the bankrupt laws, for in 
the latter case the futm*e effects of the bank- 
rupt are not liable to his ci'editors. It is 
upon this difference that courts of equity will 
not give the whole fund to the wife and 
children in case of bankruptcy as they will 
in cases of insolvency." 

Of course we have to act here upon some 
general rule which shall do equity. This is 
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a smaU matter, it is true. As I understand, i 
it is only one lot, and the income of it is 
not large, and therefore, perhaps it is not 
of much conseciuence, in one respect But 
although it is small, it may he said the wife 
should have a share, and that the creditors 
are entitled to only a share. But suppose the 
case of a veiy large estate belonging to the 
wife in this way, and where we will say the 
husband may be a tenant, by the courtesy, 
it becomes a life estate to" him. Now if it 
were the only support of the wife and of the 
family, and the case coming before a coui-t 
of equity for its determination, as in this 
banlcruptcy proceeding, to say nothing about 
the right of the wife to make herself an 
■ actor in the case, to say that where the wife 
owns property amply sufficient to give her 
and her children a decent maintenance, it 
should be all taken away merely because her 
husband has been improvident, is contrary, 
it seems to me, to the genius of modern laws 
in relation to the property of married women, 
and for my part I am not willing to leave 
her thus improvided for xmder such chrcum- 
stances, but I should think it my duty as 
a chancellor, to give her something as a 
support out of this property, and not to give 
the creditors the whole. 

It may be said it is her-property, and justly 
belongs to her, but of what avail is it to her 
if she is not to have the use of it? She 
may live on in poverty, and may die at last 
raei-ely because she is deprived of this prop- 
erty, and her husband may sm-vive her, and 
this property may go to him' still after her 
death, or to his creditors. Now my idea 
about it is that it is the duty of the com-t 
to ascertain what is the amount and value 
of this property, and to give to the wife a 
certain portion of tlie income, provided it 
appeal's this is her only means of support. 
If she is amply provided for otherwise, that 
would be a different thing perhaps, but if 
this is her only means of support,,! think 
she is entitled to have something out of it, 
and the creditors are not entitled to all. I 
shall du-ect an order to be made to the dis- 
trict judge to this effect 



Case K"©. 1,81S. 

In re BRANDT. 

[2 N. B. R. (1868) 215 (Quarto, 76).] » 

District Court, D. North Carolina. 

Bankboptcy— EsAMiNATiox OP Baskropt— 

Power of Begister. 
A register has power to fill up a blank order 
for the examination of the banlirupt, issue tiie 
summons, and appoint the day and place for 
such examination. The register has no right 
to summon witnesses for the purpose of elicit- 
ing facts that may assist the creditors m pre- 
paring their specifications in opposition to the 
bankrupt's discharge; it is proper, however, 
to call the bankrupt before him to answer ques- 
tions touching his bankruptcy. A register may 

* [Reprinted by permission.] 
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do anything required to be done by the court 
within the provision of the bankrupt law, un- 
less a controversy shall arise, in which event 
the question raised before him must be certified 
to the judge for his decision. 
[Cited in Re Belden, Case No. 1,238; Re 
Vetterlein, Id. 16,926.] 

In bankruptcy. The following question 
arose and was stated and agreed to by John 
W, Hinsdale, attorney for H. B. Claflin & 
Co., and ^olf, Mayer, Hays & Co., creditors 
of said bankrupt, having entered their ap- 
pearance in opposition to the discharge of 
said bankrupt, and. Mi-. B. Fuller, attorney 
for said bankrupt, viz.: ''Whether, upon 
the attendance of the bankrupt before the 
register, at a meeting to show cause in op- 
position to his discharge, a creditor, who 
has not obtained an order of the district 
court for his examination, has a right to ex- 
amine him upon oath touching his bank- 
ruptcy, upon application to the register, if 
such right of examination is denied by the 
bankrupt" 

Brief of John W. Hinsdale, attorney for 
creditors: 

I. The register presiding at any meeting 
of ci-editors, pursuant to any order of the 
judge, holds a court of bankruptcy. 1. It 
was clearly the purpose of congress to re- 
lieve the federal com-t by providing for the 
appointment of registers, and conferring on 
them powers as assistants to the district 
judges, that would leave the district judge 
only to decide contested questions. When 
congress defined the register's duties, it was 
intended that they should perform all other 
duties imposed upon the district com-t, when 
there was no issue of law or of fact raised 
in the proceedings, 1 N. B. R. 170, quarto 
[In re Gettleston, Case No. 5,373], 2, The 
bankrupt act requires the register to sit in 
chambers and dispatch there such part of 
the administrative business of the court, 
and such incontested matter as shall be de- 
fined in general orders and rules, or as the 
disti'ict judge shall in any particular mat- 
ter direct Bankrupt Act [1867; 14 Stat 
519] § 4. 3, It is apparent that both the stat- 
ute and the supreme com-t treat the register 
acting in issuing the warrant and holding 
the meetings of creditors pursuant to its 
mandate, as also the meetings to show cause, 
as a court of bankruptcy. See Forms Nos. 8 
and 22, Rice's Manual. 

H. The register presiding at a meeting 
of creditors under order of the judge, to 
show cause, holding a court, has the same 
authority to order the examination of a bank- 
rupt then and there before him, as the dis- 
trict judge would have in his own court or 
at chambers. And the bankrupt, in his 
petition for discharge, having expressed a 
willingness to submit himself to any other 
and fm-ther examination, npon which peti- 
tion the judge made an order for meeting 
to show cause, cannot now decline to sub- 
mit to such an examination. 
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III. The register, while holding Ms court 
of bankruptcy, has the power to adjourn 
from day to day, or to a distant day, at 
his discretion, as circumstances may require. 

1. This power has been uniformly exercised 
by registers, and has never been called in 
question. In re Thompson [Case No. 13,935]. 

2. The courts of the United States have 
power to adjourn to a distant day, and not 
merely from day to day. Conk. Pr. 107; 
Mechanics' Bank of Alexandria v. Withers, 
6 Wheat. [19 U. S.] 106. 

IV. The register should, therefore, allow 
the examination of the bankrupt upon appli- 
cation of creditors, and, refusing this, he 
should adjoiu-n the meeting for the purpose 
of allowing the creditors further time to 
examine the said bankrupt upon regular 
summons; the ground upon which the mo- 
tion for adjournment was based, being held 
by him to be sufficient. 

B. & T. C. Fuller, for banki-upt. 
John W. Hinsdale, for H. B. Clafiin & Co., 
and Wolf, JIayer, Hays & Co., creditors. 

BROOKS, Disti'ict Judge. By the certifi- 
cate of Mr. Gutln-ie, of the 21st of August, 
186S, this question is presented: "Can a 
creditor, upon the attendance of the bank- 
rupt before the register, at a meeting to 
show cause in opposition to his discharge, 
examine the banki'upt touching his bank- 
ruptcy, without first obtaining an order of 
the disti'ict court for his examination, if 
such right be denied by the bankrupt?" 

The order for the examination of a petition- 
ing bankrupt will be made as a matter of 
coui-se, upon the application of a creditor, 
and the register is as competent to fill up 
the blank, issue the summons, and appoint 
the day and place for such examination as 
the judge. If the pm-pose be to elicit facts 
upon which to found or base the exception, 
it would not be competent for the register, 
on the request of any party, to summon any 
witness or person who may know or be sus- 
pected of knowing facts pertinent or that 
might assist the objecting creditor in prepar- 
ing his specifications. For, in regard to such 
witnesses, and the facts they may know, a 
creditor would be left to the risk of estab- 
lishing them \ipon the ti-ial or the issues, as 
parties are in ordinary ti'ials at law. With 
such persons and the information they pos- 
sess, no one has any right to demand and 
obtain, otherwise than as it may be volun- 
tarily given, unless it be upon the trial of 
some issues or questions made up. 

But it is not so with the bankrupt petition- 
er in relation to such of his creditors as 
prove their debts, he stands upon different 
grounds altogether. When he files his peti- 
tion, he asks that in consideration of his 
complying w^ith every requirement of the 
law, that he may be absolved from every 
legal obligation to his creditors. This, it I 
will be seen, is an exti'aordinary exemption I 
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that he asks; and when he asks this, the 
law only allows it when he smi-euders him- 
self to be dealt with in an extraordinary 
way, if the court shall see proper to exercise 
that power to the ends of justice. Informa- 
tion possessed by the bankrupt is often im- 
portant to the proper adjustment of con- 
flicting interest between creditors. Often 
important to detect the establishment of an 
unjust claim against his estate, important 
often to establish justice in disputes that 
might arise between assignees and debtors 
to the estate, or as between the assignees 
and such persons as may claim to have liens 
or priorities. 

Then for all such, and for all other proper 
piu:poses, when the banla-upt files his peti- 
tion, he submits himself to the order of the 
court, to be summoned or ordered and exam- 
ined, at any and at all times when it may 
seem that the ends of justice may be fur- 
thered thereby. The register, at or after the 
meeting held by him upon tlie petition and 
notice to show cause why a final discharge 
shall not be granted, must report that he has 
examined the petitioner finally upon all mat- 
ters touching his bankruptcy. Then we will 
suppose that at such time and place a cred- 
itor has appeared and asked the register up- 
on such examination -to propound or allow him 
to propound any proper question touching the 
bankruptcy, should he not be allowed to do 
so? It seems to me that if this was refused 
it would not be such an examination of the 
bankrupt as the law contemplates, or as the 
register is required to make. When the 
bankrupt asks to be discharged he must sub- 
mit himself, if required, to be examined, with 
a view to show whether he has made a full 
and fair smTender. And it is ordinarily not 
a very favorable indication when we find 
one prompt to demand for himself the bene- 
fits of the law, and at the same time re- 
luctant to comply with the just burdens or 
demandg of the law. 

The register is empowered to appoint and 
hold his com'ts and act at chambers, and 
what he may do is in aid of the judge of the 
disti'ict court Hence, I conclude, that 
whenever an act by the banluruptcy law is 
required to be done by the com-t, the regis- 
ter may properly do that act, unless a con- 
ti-oversy shall arise, and then the question 
raised must be certified by him. The pro- 
visions of the law relied upon by the bank- 
rupt counsel is mainly to provide the means 
by which an absent banlirupt may be 
brought forward at a given day and place to 
be examined at the instance of a creditor or 
assignee. But if when he appear without 
this coercive power, the creditor or assignee 
happens to be present and desu-es to examine 
him, he must be permitted to do so, of 
com-se, unless it should appear that he has 
no good gi-ound or reason to do so, but re- 
quested it merely to harass, of which I would 
always require some proof before I would 
come to such a conclusion. 
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The register, JMr. Guthrie, must siimmon 
the bankrupt before him, at a given day and 
place, at which the creditors, H. B. Claflin 
& Co., must have due notice, to the end that 
they may examine the said bankrupt in re- 
spect to all matters touching his bankruptcy. 
Let this be certified to Wm. A. Guthrie. 

[NOTE. For subsequent proceedings herein, 
see Case No. 1,813.] 
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In re BKANDT. 

[2 N. B. R. 345 (Quarto, 109).] * 

District Court, North Carolina. Oct. 3, 
1868. 

BANKBDPTcr— Discharge— Examination of 
Bankrupt— How Procured. 

Before a bankrupt can be discharged he must 
be examined by the register. upon all matters 
touching his bankruptcy; the assignee or cred- 
itors may appear at such time and examine the 
bankrupt; should they desire any other time 
to examine him, the proper way is to petition 
to the court for that purpose. If the applica- 
tion is made directly to the judge, instead of 
through the register, it is not necessary that 
such application be sustained by any certificate 
of the register as to the propriety of grant- 
ing such order. 

[Cited in Re Solis, Case No. 18,165; He 
Belden, Id. 1,238; Be Vetterlein, Id. 16,- 
926; Re Dole, Id. 3,865.] 

In bankruptcy. 

Certificate of "William A. Guthrie, Register. 

The following questions arose In the com*se 
of these proceedings, and were stated and 
agreed to by the attorneys for bankrupt and 
creditors: I. Whether an. order for the ex- 
amination of a bankrupt, under the twenty- 
sixth section of the bankrupt act D-867; 14 
Stat 529], must not bf> the order of the com't 
instead of a mere paj>er in the form of an 
order, issued to the register by the clerk of 
the com't, and filled up by the register. II. 
Whether, if such paper is to be considered 
an order of the com-t, it can be issued ex- 
cept on the application of the assignee or a 
creditor, allowed by the judge; or,' if issued 
without application, whether it must not be 
on the certificate of the register that in his 
opinion such examination is necessary. The 
facts are as follows: On the 1st day of 
September, 1868, at 10 o'clock a. m., the 
bankrupt, George Brandt, made his personal 
appearance at my ofiice, accompanied by his 
counsel, T. C. Fuller, Esq. The said Brandt 
so appeared in obedience to an order for his 
examination issued by me in accordance 
with form No. 45, and retm'n properly exe- 
cuted. Said order was a blank form jfrn*- 
nished under mle II. of the general order, 
by the derk of the district com*t, signed by 
Mm with his ofla.cial seal affixed, and prop- 
erly filled up by me, and was issued 'on the 
written application of H. B. Claflin & Co., 
<;reditors, who have proved their claims 

* [Reprinted by permission.] 



against said bankrupt. The application is 
herewith enclosed, marked with the letter 0. 
At the time appointed, John W. Hinsdale, 
Esq., attorney for H, B. Claflin & Co., cred- 
itors, appeared for the pturpose of taking the 
examination of said bankrupt, and asked 
leave to do so, whereupon the banki'upt, un- 
der the advice of his counsel, refused to sub- 
mit to the examination, and asked that the 
question herewith enclosed should be certi- 
fied to his honor, G. W. Brooks, for decision. 
Opinion of the register, W. A. Guthi-ie: 
As to the first question, it seems to me that 
in oi'der to give to rule II. of the general 
order, any efifect at all, that the register is 
authorized to fill up the blanks furnished 
him by the derk imder his signature, and 
with his official seal affixed. ■ I cannot see 
that there can be any doubt whatever that 
form No. 45, "Order for Bankrupt's Exam- 
ination," is one of the blanks which, under 
said rule n., the clerk is required to fur- 
nish to the register, and it appears to 
me absm'd to require the clerk to fm-nish 
the register a form which a register has 
no authority for using after he gets it 
I think the supreme court must have in- 
tended rule n. as providing a remedy for 
the delay which would be occasioned by an 
application to the district judge every time 
a bankrupt is to be examined. And fm-ther, 
it is obvious that the disti-ict judge could not 
possibly understand the business arrange- 
ment of his registers, so as to be able to ap- 
point the time and place for examination to 
suit their convenience. I can imagine a 
case, however, in which I think a register 
would not be authorized to issue an order 
for the bankrupt's examination, viz.: In the 
com*t (and it of course would rarely happen), 
that at the time of the application (which is 
an ex parte proceeding) the bankrupt shoidd 
be present and raise opposition; in that case 
I think the judge should make the order. 

I pass on to the second question. I take 
it for granted that the blank form No. 45, 
when properly filled up by a register, has 
the same effect and validity as if filled up 
by the derk at the dictation of the judge, 
and is, as it pm'ports to be, an order of the 
court It win be seen that question No. 2 
is divided into two alternatives: First, 
"whether, if such paper is to be considered 
an order of the court it can be issued ex- 
cept on the application of the assignee or a 
creditor allowed by the judge." As I can- 
not see any necessity for tiie application to 
the judge, I confess, reasoning from general 
principles, without any law to my knowledge 
expressly prescribing the practice to be fol- 
lowed, I cannot believe there can be any 
law to that effect It seems to me unrea- 
sonable that in an ex parte proceeding o± 
that kind, when there is no opposition, where 
a register is empowered to act, and is fur- 
nished with papers necessary for that pur- 
pose, that before he can issue an order, the 
party who desh-es it must SGit an allowance 
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to that effect from the judge on direct appli- 
cation to him. 

There is another reason on which I base 
my opinion, viz.: A register must, from the 
nature of his official duties, come in direct 
contact with both creditors and debtors, and 
of com-se has better advantage than the 
judge for ascertaining whether or not cred- 
itors are disposed to use the rights giyen 
them by the bankrupt act, for the purpose 
merely of harassing and annoying the bank- 
rupt, which the register could very easily 
prevent by requiring the application to be 
made on affidavit. As to the second part 
of question No. 2, viz.: "Or if issued with- 
out application (that is, to the judge), wheth- 
er it must not be on the certificate of the 
register that in his opinion such examination 
is necessary." Now, as to this part of the 
question, it appears to me entirely useless 
that any such certificate should be made. It 
is not reasonable to suppose that a register 
would issue an order when he regai'ded it un- 
necessary, and its necessity must be inferred 
from the fact that the order is issued. Why 
then is a certificate necessary? Is it to en- 
able the judge to form a correct opinion as 
to whether the order should be made? Then 
in doing so he must rely on the judgment 
of the register. But it will be seen that 
question No. 2 starts out with the supposi- 
tion that the blank, as fiUed up by the regis- 
ter, is the order of the judge. Then is the 
certificate necessaiT to prevent a register 
from oppressing tlie bankrupt, except by cer- 
tifying what he believes to be a falsehood in 
so doing. A register, it seems to me, who 
would knowingly use his official position in 
a manner so as to do injustice to either 
creditor or debtor, or in any way permit it 
in others, would be guilty of nothing less 
than perjury, being sworn to "discharge his 
duties faithfully," and, in my opinion, such 
an officer would not hesitate to certify any- 
thing. 

There are other reasons which I might 
mention, but I deem it unnecessary to do so. 

T. C. Fuller, for bankrupt. 
John W. Hinsdale, for creditors. 

BROOKS, District Judge. To the first 
question embraced in the certificate of Mr. 
Register Guthrie in this case, my answer is 
that any bankrupt, before he can be dischar- 
ged, must be examined by the register upon 
all matters touchiog his bankruptcy, and he 
must appear before the register for this pin:- 
pose. He does this under order of a court 
made always upon his petition for final dis- 
charge. If the creditors or assignee appear 
at such time and place, they may then ex- 
amine him. If a creditor or the assignee 
desires at any other time to examine the 
debtor, they must, of course, make such de- 
sire known to the court, and it is as clear 
that in bankruptcy proceedings the proper 
way to do this is by petition to the coxu't. 



otherwise the court could know nothing of 
the desire of the creditor. If a special ap> 
plication be made by the creditors, they may 
be made to the register, and he may order 
the examination, and fill up and direct the 
execution of the summons to the bankrupt. 
If the apphcation be made to the judge, it 
is not necessary that such application should 
be sustained by any certificate of the regis- 
ter as to the propriety of granting such or- 
der. 
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BRANTDT v. YIRGINIA COAL &, IRON 
CO. et al. 

[2 Hughes, 501; ^ 6 Chi. Leg. News, 290.] 

Circuit Court, D. West Virginia. Jan. 10, 
1874.= 

Wills — Cossthcctiox — Ddratios op Estate — 
Life Estate — Power to Bispose of Fee. 

1. S., who resided a short distance from the 
line of the Baltimore and Ohio Railroad, hut 
before the road was made, and there owned a 
small tract of about 100 acres of land, which 
now proves to be a valuable coal tract, worth 
about $100,000, but then not exceeding $2,000, 
made a wiU in which this clause appears: "1 
give and bequeath to my beloved wife, Nancy 
Sinclair, all my estate, both real and personal, 
that is to say, all my lands, cattle, horses, farm- 
ing utensils, household and kitchen furmtu^e^ 
with everything that I possess, to have and to 
hold during her life, and to do with as she sees 
proper before her death." The testator died 
in April, 1831, and in 1839 the widow conveyed 
the land to the person under whom the defend- 
ant claims title: Held, the will gave the widow 
a life estate in the land, with power to dispose 
of the same 

2. She having in her lifetime conveyed the 
said land by a fee simple deed, she did no more 
than she was by the will authorized to do, and 
the deed passed the fee in the land to the gran- 
tee of the widow. 

[In equity. Bill by Daniel R. Brandt 
against the Virginia Coal & Iron Company 
and Jane Sinclair, to resti-ain defendant 
company from mining coal, and for an ac- 
counting. A preliminary injunction was 
granted, which on this hearing was dis- 
solved, and the biU dismissed.] 

John J. McKennan, Jackson & Small, and 
Mr. Brant, for complainant. 

J. D. Armstrong, Geo. H. Lee, and Johnson 
& Stephenson, for defendants. 

JACKSON, Disti-ict Judge. The bill filed 
in this case discloses that Robert Sinclair, a 
citizen of Hampshire county, in this state, 
died on the 1st day of April, 1831, leaving a 
will by which he disposed of his estate, in 

^ [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 

^ [Reversed in Brant v. Virginia Coal & Iron 
Co., 93 TJ. S. 326.] 



[4 Fed. Cas. page 27]- 

these words: "I give and beoLueatb to my 
beloved wife, Nancy Sinclair, all my estate, 
both real and personal; that is to say, all my 
lands, cattle, horses, farming utensils, house- 
hold and kitchen fm-niture, with everything 
that I possess; to have and to hold during 
her life, and to do with as she sees proper 
before her death." The testator left surviv- 
ing him a widow and eight children, his 
heirs-at-law, one of them, Jane, being insane. 
On the 18th day of AprU foUowing, the will 
was duly admitted to probate. On the 19th 
day of February, 1839, Nancy Sinclair, the 
widow of the testator, by her written con- 
tract, sold "the tract of land" to DufE Green, 
who purchased it for the Union Potomac 
Company, of which he was president On 
the 20th day of July next ensuing, she con- 
veyed by deed, to the Union Potomac Com- 
pany, the land devised to her by her de- 
ceased husband, and described it as "all 
that ti-act or parcel of land on which the 
said Nancy Sinclair now resides, being the 
same which was conveyed to the said Nancy 
by the last will and testament of her late 
husband, Robert Sinclah.-, together with aU 
the estate, right, title and interest, trust, 
property, claim, and demand- whatsoever, at 
law and eguity, of the said Nancy Sinclair, 
of, in, and to the same." At the same time, 
to secure the payment of the purchase-mon- 
- ey mentioned in the deed, the Union Poto- 
mac Company, by Duff Green, theh: presi- 
dent, executed a bond and mortgage on the 
land conveyed by Nancy Sinclair to the then 
company. On the 24th day of August, 1854, 
Nancy still being the owner of the bond and 
mortgage, which were then unpaid, trans- 
ferred all her interest in them to the com- 
plainant and one Hector Sinclair, who, on 
the 2d day of July, 1857, instituted a pro- 
ceediug in the Hampshire circuit court to 
foreclose the mortgage, and such proceed- 
ings were had, whereby the land was sold 
under the decree of the court to Patrick 
Hammill, under whom the defendants claim. 
Prior to this proceeding, however, Hector 
Sinclair and Brant, the complainant in this 
suit, who is now the owner of Hector Sin- 
clair's interest, purchased whatever interest 
seven of the heirs had to the lands in con- 
troversy. Under this purchase the com- 
plainant claims to have acquired a rever- 
sionary interest in the land devised by the 
will of Robert Sinclair. 

The first question for consideration, is to 
ascertain what estate Nancy Sinclair took 
under the will of her husband. It is claimed 
by the complainants that she took only a 
life estate in the land, with no power to dis- 
pose of it or to divest the heirs of the rever- 
sion, whilst the defendants insist that the 
will either gave her an estate in fee or an 
estate for life, with power to dispose of it 
during her life, which, if exercised by her, 
would divest the heics of the reversion. It 
is a wen-settled rule, not to be questioned at 
this day, that courts, in construing wills, wiU 
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so interpret them as to give effect to all the 
words employed by the testator, when not 
inconsistent with each other or in conflict 
with the law. In the case of Smith v. Bell, 
6 Pet. [31 U. S. 68], Judge Marshall, in de- 
livering the opinion of the cotui:, lays down 
with great clearness and precision the rule of 
construction when he says: "That the in- 
tention of the testator as collected from the 
whole will must govern, and that every word 
must have operation if any sensible mean- 
ing can be given it" Applying this test to- 
this will, let us, if possible, first ascertain 
the intention of the testator from the instru- 
. ment itself, independent of surrounding cir- 
cumstances. The first clause of the will 
gave to his wife all his estate, both real and 
personal, that is to say, "all his lands, cattle, 
horses, sheep, farming utensils, household 
and kitchen fm-niture, with everything he 
possessed." Had the will stopped here, no 
one could doubt that it would have passed 
an estate in fee to the realty, and an abso- 
lute right to the personalty. But it did not 
stop with this sentence. The testator, for 
some reason, added the words, "to have and 
to hold during her life." Reading the two 
clauses together, it is equally dear that if 
the testator had closed his wiU with the last 
sentence, Mrs. Smelair would have taOien on- 
ly a life estate in the property under the will.* 
The first clause granting the property in fee 
would have been controlled by the limitation 
imposed in the second clause, giving it "to- 
her dui-ing life." But the testator seems not 
to have been satisfied with this limitation. 
For some reason he thought proper to go- 
fm-ther, and he added the words "to do "with 
as she sees proper before her death." Ob- 
viously these words were used for some pm-- 
pose, and the question naturally suggests it- 
self, for what pm-pose? 

The words employed throughout the will 
are such as the ordinary mind of the country 
would most. likely use in the draught of an 
instrument of this character. When taken 
together they are plain, and in no sense 
technical. It is apparent that the testator at 
first did not intend to give his wife an ab- 
solute fee in the estate, or he would have 
contented himself with the first clause in the 
win, when he gave her "all his estate, both 
real and personal." And to my mind it is 
equally dear that he did not intend to re- 
strict her interest to a life estate in the prop- 
erty, or he would have closed the disposing 
clause of his wiU with the words "to have 
and to hold during her life." Not content to- 
leave the will with the two clauses referred 
to, he added the words "and to do with as 
she sees proper before her death." Can it 
be said that these words meant nothing, or 
are so in conflict with what precedes them 
as to be irreconcilable? If so, they must be 
discarded. If not, they are to be read as 
part of the wiU, and reconciled with the pre- 
ceding clause, and the object of the testator 
deduced and collected from the whole in- 
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strument It must be admitted that the tes- 
tator was not satisfied with the disposition 
he had made of his property hy the first and 
second clauses of his will, or he would not 
have added the words "to do with as she 
pleases." I think I hare shown that the 
testator did not intend to give his wife an 
-absolute estate in fee, nor did he wish to 
resti-ict her interest in his estate to a life 
estate. If this be conceded, and I think it 
must be, as the conclusion is fairly inferable 
from the first and second clauses of the will, 
then it must be admitted that he had another 
object in view in adding the words he did. 
To my mind that purpose is apparent. It is 
■evident that he was dissatisfied with the 
will as it stood without the addition of the 
last clause. He desired to invest his wife 
with a discretionary power over the estate, 
to be exercised, if she saw proper, by doing 
with the property as she pleased before her 
■death. No other construction of the will xm- 
der the law reconciles all its parts. It alone 
gives effect to aU of its words, and, I think, 
•clearly indicates the intention of the testator. 
I have thus far discussed the construction 
of the will, and have tried to gather the in- 
tention of the testator from the Instrument 
itself, independent of sm-roimding curcum- 
stances. But the law says that the circum- 
stances under which a wiU is made are al- 
ways important and often of pregnant im- 
port as indicating the intention of the tes- 
tator. At the date of the will the testator 
•owned a smaU hill-farm, containing 110 acres 
of land, in Hampshire county, remote from 
the line of any public improvement At that 
time its chief value was for farming pm:- 
poses, although it is said to have overlaid a 
bed of fine coal. Still, it possessed no in- 
trinsic value on account of its supposed coal 
properties, as there was no outlet to market 
for it. In fact, the will was made some 
three years before the Baltimore and Ohio 
Raih-oad obtained its charter, and when that 
region of country to a very great extent, was 
in its primitive condition. At that time the 
idea of developing a coal-field in that region 
did not enter the brain of the best informed 
■and its most sanguine people. And if it did, 
the time was too remote to challenge the 
attention of even the speculator of tliat 
period. I may, therefore, safely conclude 
that the testator made his will entirely with- 
out reference to any supposed speculative 
value the farm possessed on account of its 
coal properties, but that he looked to and 
estimated the property only for its value as 
■a farm. In looking at the will in its various 
aspects, to get at the intention of the testa- 
tor, one thing is manifest, that he was en- 
deavoring to make the best disposition he 
■could of his small estate, for the benefit of 
his family. At that time it consisted of his 
wife and eight children, all of whom were 
objects of his bounty. If, then, we look to 
the situation of the parties, and the motives 
that must have operated on the mind of the 
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testator when he made his will, we find the 
estate to be disposed of was small, whilst 
the number of those to be provided for was 
large. At that time the farm was worth 
but a few hundred dollars, whilst he had a 
wife and eight children to provide for. It is 
evident that he did not think it wise to di- 
vide his estate, but deemed it best for all 
concerned to keep it together under the con- 
trol of his wife. He was poor, and not in 
a condition to make any other provision; 
he desired to provide for aU of his family, 
and in no way could he do it so well as to 
leave the whole of his small estate under the 
control of his wife, who, like himself, was 
the natural protector and guardian of the 
rights of their children, and who could better 
take care of the family by having the estate 
kept together. A division of such an estate 
would have made no provision for either 
wife or children. Such must have been the 
reasons operating upon the testator, when he 
used the language found in the last clause of 
his will. When, then, we look at the circum- 
stances sm-rounding the testator at the time 
he made his will, and consider them in con- 
nection with the instrument itself, I am 
sti-engthened in the conviction that the view 
I have taken of the will is correct, and that 
the intention of the testator was to give his 
wife, -under any and all circumstances, a life 
estate in the property, coupled with the pow- 
er of a general disposition over the same, to 
be exercised if she thought it was for the 
interest of herself and children. 

I have thus far discussed the intention of 
the testator as derived, first, from the in- 
strument itself; and secondly, from the in- 
strument in connection with the circum- 
stances that sm-rounded him att the time he 
made his wiU. In this discussion it was 
necessary, to some extent, to consider the 
frame of the will, and the various clauses in 
it I propose fm-ther to examine it, to ascer- 
tain, fii-st, whether the testator has used such 
words as clearly confer a power of disposi- 
tion, or that such power may be fairly infer- 
red from tliem. And if such power is conferred 
in express terms, or words are found in the 
will from which the power may fairly be in- 
ferred, to determine then to what it relates. 
It is laid down by elementary writers, and I 
think established by judicial exposition, that 
where an express estate for life is given, and 
a power of disposition added, the devisee 
takes an estate for life, with power to dis- 
pose of the reversion, and the execution of 
the power passes the fee. In support of this 
position I rely upon an unbroken current of 
authorities, both English and American. 
Brest Est; Cruise, Dig.; 16 Johns. 537; 3 
Lomax, Dig. 216; 1 Pick. 318; 10 Ves. 370; 
1 P. Wms.; 3 Leon.; 1 CaU, 7; 1 Wash. T. 
266; 3 Leigh, 35, 507; 2 Johns. 392; 8 Vin, 
Abr. 234, 235; 3 U. S. Dig. 678, § 204. 

In the case we have under consideration, 
the words used by the testator, and which 
the defendants claim confer a power of 
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general disposition, follow ttie langiiage used 
for creating the estate for life. It is not de- 
nied by the complainants tliat an estate for 
life is created. The defendants, however, 
insist that the estate for life is coupled with 
a power which, if executed, passes the fee. 
And what are the words used to create this 
power ? The right "to do witli as she sees prop- 
er before her death." To the ordinary mind in 
the counti-y, such language, when used alone 
in connection with property, conveys the idea 
of a gift of an absolute right in- the property. 
And I think, upon an examination of the au- 
thorities, it will .be fovmd that the courts 
have tmlversally held that whei a testator 
uses the words, "to do," or, "to dispose of as 
the devisee may think proper," or as he 
thinks best, that such words, when they 
stand alone, are to be regarded as equiva- 
lent to words which express an absolute gift 
of the estate, and when they are connected 
with words that create a life estate, they 
confer a power of disposal upon the devisee 
of the life estate, which must be exercised 
to be effective. In the case of Burwell's 
Ex'rs. T. Anderson's Adm'r, 3 Leigh, 355, 
Judge Tucker, the president of the court, and 
a most eminent judge of a coiurt inferior to 
none in its day, says: "From the earliest 
time it has been among the received doc- 
trines of the common law that an absolute 
and unqualified power of disposing, conferred 
by will, and not controlled or explained by 
any other provision, should be so construed 
as a gift of the absolute property." Under 
this authority, if the words stood alone, it 
cannot be doubted that the testator would be 
understood in law as intending a gift. In 
the case just cited, the same judge said that 
"every man of ordinary capacity would 
understand a power to dispose of a thing as 
he pleased, as a gift of the thing itself." In 
this case the words do not stand alone, but 
follow words that create and express an 
estate for life in the devisee, and are in con- 
flict with the words which create the sup- 
posed power. It cannot be denied that the 
word^ "to have and to hold dturing life," are 
in conflict with the words "to do with as she 
sees proper,"- and imless reconciled, I would 
be consti-ained to conclude that the testator 
intended to a'eate two estates, entirely in- 
consistent with each other. Such, however, 
cannot be the case in fact or in law. For it 
is said, "Where there is an express and in- 
consistent estate for life given, the construc- 
tion of the instrument is altogether different. 
For the express estate for life negatives the 
Intention to give the absolute property, and 
converts these words into words of mere 
power, which, standing alone, would have 
been construed to convey an interest." This 
appears to me to be very clearly established 
by the cases that were cited at the bar, which 
further lay it down that where an interest 
and not a mere power is conferred, the abso- 
lute property is vested without any act on 
the" part of the legatee; but where a power 
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only is given, that power must be executed 
or it will fail. 3 Leigh, 357. 

In support of this position, two cases ar& 
cited, having a most striking resemblance to 
the one at bar. In the case of Liefe v. Salt- 
ingstone [1 Mod. 189], cited in 8 Yin. Abr. 
235, the testator used the language: "And 
by her to be disposed of, to such of my chil- 
dren as she shall think fit." And in the case- 
of Steele v. Levisay, 11 Grat 463, the tes- 
tator devised his property substantially in- 
the same way, giving his wife his property 
during her life, to be disposed of by her to 
"such of his children as she thought proper 
and right." In both cases a life estate is- 
granted to the wLEe, and in both the testator 
adds words similar, if not almost identical. 
In the first, giving her liberty to dispose as 
she sees fit, and in the other "as she sees 
proper." I have seldom, if ever, met with 
two cases so striking in their analogy. In 
the case cited in Viner's Abridgment, it is 
true that one of the judges held that the 
wife had power to dispose of the life estate 
only, but the majority of the covit held 
otherwise, and decided that the devisee 
under the will took an estate for life with a 
power to idispose of it. And to the^ same ef- 
fect is a case to be found in 8 Yin. Abr. 234. 
It will be perceived in the last two cases 
cited, that the question was distinctly raised 
whetiier the power of disposition applied to 
the life estate or to the fee. And the court, 
in both cases, held that the power applied 
to the fee and not the life estate. I cannot 
see how it could be otherwise. Clearly a 
devisee of a life estate could dispose of such 
an estate without words of power added. 
If the intention of the testator was to give h^ 
a life estate only, then the words conferring 
the supposed power were unnecessary and 
superfluous. The case cited by the defend- 
.ants in 20 Grat. 692, of May v. Joynes, is a 
sti-ong authority in support of their position. 
In this case there is a striking resemblance 
in one feature of the will to the wiU. of Sin- 
clair. May gave all his estate, Doth real and 
personal, to his wife, to have (hold) during 
her life, but with power to make sale of it 
with only one restriction, that whatever re- 
mained at her death after discharging her 
debts, 'was to be divided amongst his heirs, 
as provided for in his will. Here was an 
estate for life devised to the wife with au- 
thority to sell, with, however, the restriction 
alluded to. The court, in deciding this case, 
decreed that the restriction is void for un- 
certainty, and that the devisee takes an ab- 
solute right in the property, holding the real 
estate in fee. Now, it must be apparent 
that rejecting the limitation or. restriction 
upon the devisee, she took either an estate in 
fee or a life estate, with fuU power to sell; 
or, in the language of the wiU, the testator 
gave to his wife, his "whole estate, real and 
personal, to her dm*ing her life, but with full 
power to make sale." 
What, then, is the difference between the 
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case cited and the one under consideration? 
The case of May grants a life estate with 
full power to sell, whilst the case at bar de- 
vises a life estate with power "to do witli as 
she pleases before her death;" or, in other 
words, to sell it, and nse the proceeds for 
the benefit of herself and children, or to 
divide it amongst her children, or to dispose 
of it in any way she may think proper. If, 
then, the court reached the proper conclu- 
sion in a case where there was a restriction 
or limitation, as in the case of May, can 
there be any doubt as to the disposition of 
the question under consideration? If the 
will in the case of May conferred on the 
devisee the absolute property, with the abso- 
lute right to spend the whole of it, can there 
be any doubt that the will in this case con- 
fers the same right of propex'ty, with a like 
power of disposition? The considerations I 
have presented lead me to the conclusion 
that where an express estate for life is 
given, followed by a power of disposition, 
the devisee will take either an estate in 
fee or an estate for life, with the power to 
dispose of the fee, unless there is a provision 
in the will controlling or explaining the 
words of disposal. And this proposition, 
with the ^lualification stated, leads me brief- 
ly to notice the authorities cited by the com- 
plainant in support of the position main- 
tained by him, that the devisee only took a 
life estate under the will. 

Upon an examination of the authorities 
cited by the complainant, I think they will 
be found in a class of cases where there is 
a provision in the will controlling or ex- 
plaining the words of disposal. In nearly 
all, if in fact not all, of the cases relied on, 
there is a subsequent clause in the will 
which would have to be wholly rejected, 
unless the previous words of disposal are 
to be understood in a qualified sense, and 
that the different clauses taken together 
show that it was the intention of the testa- 
tor to apply the words to the Ufe estate only. 
Such, however, is not the ease in the will 
under consideration. In this instance the 
words of power follow the words creating 
the life estate and enlarge the powers of the 
devisee over the estate. 

Had the words conferring the power pre- 
ceded the words ci'eating the estate, the 
power would most likely be restricted, by 
the estate granted, and the devisee would 
only take a life estate under the will. In 
the ease of Boyd v. Strahan, 36 111. 355, so 
confidently relied on by the complainants in 
support of their position, two clauses are 
found in the will, inconsistent with each 
other, creating different estates. By the 
-eighth clause the testator gives all of his 
personal property to his wife, "to her and 
to her heirs and assigns forever." By the 
next clause he gives to her the residue of 
his personal property, to be at her entire dis- 
posal during her life. The court held that 
the first clause gave to the legatee the abso- 



lute ownership in certain personal property, 
and the next clause gave to her in certain 
other personal property an estate for life, 
and that the words "during her natural life" 
qualified the power of disposal so as to 
make it mean such a disposal as a tenant 
for life could make. As I b^ore remarked, 
in this case the words of disposal were an- 
tecedent to the words "diuring her natural 
life," and consequently were qualified by 
them. And so in the case of Bradley v. 
Westeott, 13 Ves. 452. There the testator 
gave his personal property "to the sole use 
and behoof of his wife for and dm-ing the 
term of her natural life, to be at her full, 
free, and absolute disposal dm*ing her natur- 
al life, without being in anywise liable to 
be called to any account concerning the 
amount, value, or particulars thereof, by 
any person whomsoever." The testator fur- 
ther authorized his wife to dispose by will 
of certain portions of the personal property, 
and of five hundred pounds in money. The 
question before the com't was whether, "un- 
der the will, the widow took the absolute 
property or only the life estate. The court 
held that she took only a life estate; that 
imder the ambiguous words thrown in he 
could not extend that interest to the absolute 
property; that the subsequent clauses showed 
that the testator did not intend to give, by 
the words of disposal in the first clause, a 
power over the whole. The court decides 
that the words of power in this instance 
must be held to apply to the interest for 
life only. And this construction is clearly 
right. The testator by the first clause gives 
his estate to his wife "for and during the 
term of her natural life." These words cre- 
ate only a life estate, but he adds immedi- 
ately, "to be at her full, free, and absolute 
disposal and disposition during her natural 
life." If the testator had omitted the repe- 
tition of the words "during her natm-al life," 
there would have been no qualification or 
resti'iction of the preceding words "to be at 
her full, free, and absolute disposal and dis- 
position." But he seems to be careful in 
both clauses to limit the estate to the life 
estate, as the term "during her natm-al life" 
both precedes and follows the words of 
power. In this respect it is different from 
the case under consideration, as no words 
follow the words which are used by the 
testator indicating an intention to give the 
devisee imlimited power over the property. 
But I may safely conclude, from the rea- 
soning of the com't in this case, that if the 
first clause, in which the testator gives his 
wife the property, to be at her free and ab- 
solute disposal dmung her life, stood alone, 
she would have taken the absolute property. 
But that subsequent clauses clearly evinced 
a contrary intention on the part of the tes- 
tator, and in ordei' to give effect to them, 
the words of disposal should be construed as 
applying to the life estate only. But if I 
had any doubt as to the true construction to 
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be given the will of Sinclair, it would be re- 
moved by tlie case of Smith v. Bell, 6 Pet 
[31 U. S. 68], cited by complainants. In that 
case there was a bequest of all personal 
property to the wife absolutely, and then a 
provision that the remainda*, after her de- 
cease, should be for the use of his son. The 
court held that the last clause qualified the 
fil-st, and showed the intent of the testator 
that the widow should take only a life es- 
tate- Chief Justice Marshall, in giving the 
opinion of the court, uses the foUowing lan- 
guage: "The first part of the clause, which 
gives the personal estate to the wife, would 
undoubtedly, if standing alone, give it to her 
absolutely. But all the cases admit that a 
remainder, limited on such a bequest, would 
be valid, and that the wife would take only 
for life. The difficulty is produced by the 
subsequent words. They are, which 'person- 
al estate I give and bequeath- imto my wife, 
Elizabeth Goodwin, to and for her own use 
and benefit, and disposal absolutely.' The 
operation of these , words, when standing 
alone, cannot be questioned. But suppose 
the testator had added the words 'during her 
natm*al life.' These words would* have re- 
strained those which preceded them, and 
have limited the use and benefit, and the ab- 
solute disposal given by the prior words, to 
the use and benefit, and to a disposal for the 
Ufe of the wife. 13 Ves. 444. The words, 
then, are susceptible of such limitation. It 
may be imposed on them by other words. 
Even the words 'disposal absolutely' may 
have theh: character quahfied by resti*aining 
words, connected with and explaining them, 
to mean such absolute disposal as a tenant 
for life may make." It will be perceived 
that the learned judge decides in this case that 
where there are words of limitation and re- 
striction following the words of disposal in 
a will that they qualify the preceding words. 
But otherwise, where the words of disposal 
stand alone, or follow words used by the tes- 
tator, which would create an inconsistent es- 
tate, as in this case. I have thus noticed 
the more prominent authorities cited and re- 
lied on by complainant. The other -cases cit- 
ed are similar in their character, and I deem 
it unnecessary to notice them fm-ther. None 
of them, so far as I have had access to them, 
meet the case under consideration. In ev- 
ery one of them there is no subsequent 
clause, conferring a power of disposal; but 
the subsequent clause in every instance is a 
restriction upon the power of disposal. 

In this case the subsequent clause, if if 
means anything, clearly intended to give the 
wife full and complete power over the whole 
property. In the view I have taken of this 
case, but one other question presents itself 
for consideration, and that is, whether the 
power conferred by the will has been exe- 
cuted. If I am right ui the position I have 
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taken in regard to the will, I cannot doubt 
as to this question. Indeed, it is so free 
from doubt, that I hardly think it necessary 
to do more than briefly refer to it. The deed 
was executed by Nancy Sinclair during her 
life. It refers to the will of her husband as 
the som-ce of her title to the land conveyed, 
and transfers all her right, title, and inter- 
est whatever to the Union Potomac Compa- 
ny, imder whom the defendants claim in this 
case. I am therefore of the opinion that 
Robert Sinclair by his will devised his estate 
to his wife dm-ing her life, with full power 
to dispose of it if she thought proper; that 
an exercise of that power during her life 
would pass the fee; that she did execute 
that power in her lifetime, and conveyed the 
land in question to the Union Potomac Com- 
pany, tmder whom the defendants claim ti- 
tle; and that by the will of her husband, and 
her deed executed under it, the defendants 
took the absolute right of property in the 
land, and hold the same in fee. The injimc- 
tion heretofore granted will be dissolved, and 
the bill dismissed. 

[NOTE, Keversed by the supreme court on 
the ground that the words "to do with as she 
sees proper before her death" only conferred 
'power upon the beneficiary to deal with lie 
property in a manner consistent with her life 
estate, and that the deed by her in fee sim- 
ple passed no greater estate than that which 
she took under the terms of the will, to wit, 
the life estate. 

[Et was urged by respondents, upon the ap- 
peal, that complainant was estopped by the 
foreclosure of a mortgage executed by the 
grantee to the life tenant as part of the pur- 
chase money, and by the latter assigned to 
complainant and another, who had previously 
purchased the interests of the heu:s at law, 
and on which foreclosure the mortgaged proper- 
ty was purchased by a remote grantor of de- 
fendants. The court held, however, that, in 
the absence of proof that any representations 
as to the title inconsistent with the fact were 
made to evidence the purchase at foreclosure 
sale, purchaser was bound by the rule of caveat 
emptor, and the doctrine of equitable estoppel 
had no application. Brant v. Virginia Coal & 
Iron Co., 93 U. S. 326.] 
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Case No. 1,815. 

SEATTLE v. WILLARD. 

[Smitli (N. H.) 374.] 

Circuit Court, D. New Hampshire. May 
Term, 1798. 

Executors asd Administrators— Collection op 
judgmext against estate — liability of ad- 
ministrator. 

Scire facias affainst an administrator, sug- 
psting waste. Plea that the defendant has 
fully administered the personal estate, and that 
he had tendered to the officer lands of the de- 
ceased, more than sufficient, in value, to sat- 
isfy the plaintiff's execution. A demurrer to 
this plea was sustained by a divided court. 

At law. This -was a scire facias. It re- 
cited the judgment obtained by the plain- 
tiff [Thomas Brattle], as executor [of W. 
Brattle], against the estate of the defend- 
ant's testator; the suing out of execu- 
tion; the marshal's return of nulla bona. 
It then suggested waste by administrator, 
and concluded with a prayer for execution 
against the administrator de bonis propriis. 
The defendant [Josiah Willard, administi-a- 
tor of the estate of Josiah WiUard not ad- 
ministered by Solomon Willard, executor 
cum testamento annexo] pleaded that he had 
fully administered the personal estate, and" 
that he tendered lands of the deceased more 
than sufficient in value to satisfy the plain- 
tiff's execution to the mai-shal, who refused 
to levy upon them. To this plea, there was 
a general demm-rer and joinder. [Demui-rer 
sustained.] 
Ai'gument for defendant, Nov. Term, 1797: 
The facts disclosed in the plea, and ad- 
mitted by the demiurer, are sufficient to bar 
the plaintiff of his execution de bonis pro- 
priis. Defendant has done eveiything re- 
quired of him as administrator, "having ex- 
posed the estate to the creditor, to take his 
satisfaction thereof" ([Act Feb. 3. 1789,] 
Laws [N. H.] Ed. 1797, 250); or, in other 
words, he has not been guilty of waste, and 
consequently is not liable to execution against 
his own goods and estate. 

It is clear that the goods and estate of the 
administrator are only liable to execution for 
the debts of the intestate upon a suggestion 
of waste, and this suggestion must be proved. 
The facts stated in the plea disprove the 
suggestion in this case. The estate is the 
debtor, and not the administrator; and the 
estate is the fund out of which satisfaction 
is to be had for the debts due from the in- 
testate. It is the duty of the administrator 
to collect the debts due to the estate, and to 
preserve and safely keep the estate commit- 
ted to his charge for the pm-pose of paying 
the debts. The sm-plus belongs to the heirs 
at law. He is only a trustee for the credit- 
ors, and answerable only for neglect of duty 
or breach of ti-ust. He must collect debts. 
If he does not, they will be lost; for no other 
person, not even a creditor, can collect them. 
Therefore, neglect or refusal to sue for a 
separate debt is waste. If any of the chat- 



tels should be lost or damaged for want of 
safe-keeping, this is waste. The law gives 
the administrator the custody of all the chat- 
tels, and it must intend that they be safely 
kept. If they are injm-ed, he has his reme- 
dy against the wrong-doer, and a neglect to 
pm-sue, under a reasonable prospect of suc- 
cess, would also be waste; the damages, 
when recovered, are assets. 

In the present case, it is stated, in the 
plea, that the personal estate has been duly 
administered; and this fact is not denied; it 
is admitted by the demurrer. As to the per- 
sonal estate, then, there is no waste; and 
the office of administrator, as it respects 
this estate, according to the English law, 
would now cease. Plene administi-avit is a 
bar till new assets be shown. The adminis- 
trator, in that country, has nothing to do 
with real estate. In this state, the law is 
different The personal estate stands charge- 
able with the payment of the debts and fu- 
neral charges of the deceased; and, where 
the personal estate is insufficient for that 
purpose, the real estate shall supply the de- 
ficiency. 

It is admitted that there may be waste in 
relation to real estate. The administi-ator 
may suffer it to be sold for taxes, or may 
neglect to redeem it when sold. He may, 
when duly licensed, sell It, and neglect to 
apply the proceeds to the payment of debts. 
In the latter case, however, it would be a 
waste of personal estate. If real estate had 
been sold, and the money applied to the pri- 
vate use of the administrator in the present 
case, or if real estate had been sold and the 
administrator had neglected to collect the 
mon^ arising from the sale, in either case, 
the allegation in the plea, that the personal 
estate was fully administered, would not 
have been true, and might have been ti*av- 
ersed. If, through the neglect of the ad- 
ministrator, the real estate was lost, and 
sufficient should not remain for the payment 
of debts, then the fact stated in the plea, of 
the tender of real estate belonging to the de- 
ceased, amounting in value to $ , might 

have beeii traversed. 

As the pleadings stand, it is admitted that 
the personal estate is fully administered, 
and the real estate of the deceased, suffi- 
cient to satisfy the plaintiff's demand, is of- 
fered by the administrator. Why, then, 
charge the administrator with the payment 
of plaintiff's debts out of his own estate? 
If he is chargeable, it must be on this gi-ound, 
that it was his duty to cause the real estate 
to be sold, and the proceeds applied to the 
payment of debts. But no such duty is im- 
posed upon him by law, and he cannot sure- 
ly be deemed guilty of a neglect of duty for 
not performing what he is not bound to per- 
form. The statute (Ed. 1797, p. 250) ex- 
pressly declares "that every administi-ator 
shall make payment of debts of tiie mtestate 
in specie, if such he hath, as assets, in his 
hands." This clearly implies that, in case 
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lie have not specie, he is not bound to pay 
in specie, hut may give to the creditors that 
which he has received. The duty of a trus- 
tee extends no farther. The law, in some 
cases, gives him the power to tm-n the es- 
tate into specie; but it in no case enjoins it 
upon him as a duty, and it does not result 
from the nature of the office or trust. 

Will it he pretended that he is hoimd to 
tm*n the chattels into specie? It is declared 
in the statute (Ed. 1797, p. 253), that the ad- 
ministi-ator shall not be bound to account 
for the appraised value of the personal es- 
tate, if he produce the chattels themselves. 
If the administrator were to expose the per- 
sonal estate to the creditor, nulla bona 
would be a false retm-n. He (the creditor) 
could not maintain a suit for execution de 
bonis propriis. And why? Because the ad- 
ministi-ator is not bound to tm'n the personal 
estate into specie. 

According to the laws of this state, nulla 
bona is a false return. We use the term in 
the sense it is used in the civU law, from 
whence it is borrowed. Nulla bona, in Eng- 
land, means no estate on which a fieri facias 
can be levied, which is the execution which 
issues against administrators. Nulla bona, 
in this state, must mean no estate on which 
the execution in the officer's hand can be 
levied. But our executions are against the 
lands, as well as the chattels, of the deceased. 

It may be said that the law implies that 
it is the duty of the administrator to con- 
vert the real estate into specie "for the pay- 
ment of the debts. By the act of Feb. 15, 
1791 ([Laws N. H.] Ed. 1797, 254), it is en- 
acted "that, when the personal estate of any 
person deceased shall not be sufficient to 
answer the just debts which the deceased 
owed, the judge of probate is empowered to 
license and authorize the administrators of 
such estate to sell so much of the real estate 
of the deceased as will satisfy the just debts 
which the deceased owed at the time of his 
death," &e.; and for that purpose the ad- 
ministrator is enabled to make a valid con- 
veyance. This may be done. But does the 
law make it the duty of the administrator 
to. apply for license? It does not, but leaves 
it to his discretion whether to apply or not; 
and, if he does apply, it is, after all, referred 
to the discretion of the judge, whether he 
shall have that permission without which he 
cannot sell. It is certainly laying down a 
position too broad to say that the adminis- 
trator is bound to sell. At most he can only 
be bound in duty to endeavor to seU. But it 
is nowhere said he shall apply. From whence 
it is inferable that the law has referred it 
to his own disa'etion whether to apply or 
not. What strengthens the construction con- 
tended for is, that, in the case of personal 
estate, the judge is empowered to license the 
sale thereof on the application of the admin- 
istrator, and yet his neglect to apply for li- 
cense is not considered as a neglect of duty, 
and subjects him to no disabihty whatever. 

4FED.CAS. — 3 



He administers it according to law when he 
keeps it safely, and exposes it to the cred- 
itors when called for on execution. The 
clause of the statute, on page 250, Ed. 1797> 
which relates to this subject, has been no- 
ticed. But it is proper to recur to it again. 
After the clause which has been quoted, — 
"That every administrator shall make pay- 
ment of the debts of the intestate in specie, 
if such he hath, as assets, in his hands,"— it 
is added, "and, if he hath not the same, he 
sbaH expose the estate to the creditor, to 
take his satisfaction thereof at his election," 
the execution to be levied and satisfied as in 
other cases. It may be m-ged that this will 
be injurious to such of the creditors as may 
be compelled to levy on lands. But it is to 
be remembered that this can only happen 
when specie and personal estate prove in- 
sufficient; and certainly it is no greater 
hardship to be obliged to take the land of a 
dead debtor than of a Uving one. Most cred- 
itors, in the latter case, think the dead land 
better than the living body. A satisfaction 
by a levy on lands, in contemplation of law, 
is as perfect and complete, and as advanta- 
geous for the creditor, as a satisfaction in 
money, and much more valuable than the 
imprisonment of the debtor's body. Besides, 
if the creditor can compel the administrator 
.to sell the lands, that he may receive the 
specie, he has an alternative which the ad- 
ministrator has not. He can take the land, 
and thus put it out of the power of the ad- 
ministrator to pay in specie. 

Upon the whole, the counsel flattei'ed them- 
selves that they had satisfied the court that 
the plea was good, and that the demurrer 
must be overruled; that the doctrine which 
must be contended for by the counsel on the 
other side was not founded on any clause of 
any positive statute; that it did not result 
from the nature of the administrator's office; 
that, having administered the estate of his 
testator according to law, he was not charge- 
able, in his own person or estate, with the- 
debts of the deceased. 

Argument for plaintiff. 

It is agreed that, in order to support the- 
demurrer, it is necessary to show that it 
was in this case the duty of the administra- 
tor to apply to the judge of probate for li- 
cense to sell the real estate, and, having ob- 
tained leave, actually to sell, and apply the- 
proceeds to the payment of debts due from: 
the estate; that this, and this only, was ad- 
ministering the real estate according to law^ 
where debts were due, and the personal es- 
tate insufficient; and that the neglect of do- 
ing this was, in law, denominated waste, 
If the plaintifiE faUs in this, he fails in his: 
suit. 

The term "waste" is used in a very com- 
prehensive sense. To one unacquainted with 
the legal import of the term, it would seem 
absm*d to say that an administrator had 
wasted an estate, merely because he had 
neglected to collect tlie debts; but a neglect 
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to collect a separate debt would be a neglect 
of duty, and tlierefore legal waste. The 
word is, in fact, in its teclmical signification, 
synonymous with neglect of duty. It is 
readily admitted that a scire facias, to have 
execution against an administi-ator de bonis 
propriis, will not4ie where the administrator 
has complied with the duties of his office, 
and administered the estate according to 
law. But, admitting all the facts stated in 
the plea, it does not appear that he has so 
done; or, rather, it appeared that he has 
not administered at all on a considerable 
portion of the estate of his testator; namely, 
lands to the amount of $ . 

The defendant's plea is not plene adminis- 
ti'avit; for it admits that there is yet estate 
enough in the possession of the administra- 
tor to pay the debts, or at least the present 
debt. It goes on tlie ground that the plain- 
tiff is compellable to talce lands In satisfac- 
tion of his debt, or suffer it to remain for- 
ever unpaid. The plea is not a temporary, 
but a perpetual, bar. 

The counsel trusted he could maintain, to 
the satisfaction of the coiu't, that it is the 
duty of an administi'ator to sell real estate 
for the payment of debts, when tlie personal 
estate pi'oves insufficient for that purpose. 

1. It will not be denied that it is the duty 
■of the debtor to pay his debts according to 
his contracts, and that he can discharge him- 
self of them in no other way (without the 
•consent of the creditors) than by payment, 
or offer of payment, in specie. He cannot 
-compel the creditor to receive lands, or any 
thing else, in satisfaction. Now all the du- 
ties and obligations of the deceased debtor 
descend, and rest upon his administi*ator, as 
far as the estate extends. He represents 
the intestate, and it is his duty to do that 
witli the estate which the deceased debtor 
was, in his lifetime, bound to do; namely, if 
he had not specie, to procm'e it, and pay his 
debts.^ The administi'ator with assets is as 
much bound to pay, and in the same way, 
that is, according to the contract, as his in- 
testate. He is bound to pay before suit 
brought; and, to enable him to do so, the 
law has indulged him with time. To neglect 
to pay till costs had accumulated would. 
In many cases, be waste. To compel men 
to fulfil their contracts, or to punish them 
for their neglect, the law permits the body 
of the debtor to be taken in execution. But 
this is no valuable execution. The only val- 
uable and adequate satisfaction is payment 
In specie. Has it not always been considered 
as a violation of contracts, and an impairing 
of their obligation, to exempt the body from 
imprisonment, and leave the a'editor to his 
remedy against the goods and lands of his 

^ See 2 Bl. rComm.] 511. Whatever estate of 
the deceased comes to the hands of the executor 
or administrator, that is of a salable nature and 
may be converted into ready money, is called 
assets; and these assets he may convert into 
ready money to pay debts, &c. 



debtor? And jet the doctrine contended for 
on the other side amounts to this. Was it 
ever conceived that a contract lost any of its 
force by the death of either of the contriving 
parties? That kind .of satisfaction which is 
obtained by levying on lands was devised for 
the benefit of creditors. It by no means im- 
pairs the right of the creditor to demand, 
or the obligation of the debtor to pay, specie. 

2. In the case of insolvent estates, the real, 
as well as personal, estate is sold and tiu*ned 
into specie for the payment of the debts, 
and pursuant to the law which has been 
quoted (page 254). If an estate be rendered 
insolvent, the administrator is bound to ttu'n 
everything into specie, and pay the debts in 
specie. What reason can be given why this 
should be the case where the assets fall 
short of the debts, and not the case where 
they are precisely equal or exceed? If the 
estate be rendered insolvent and prove sol- 
vent, the creditors receive payment in specie. 
Why should the insolvency make any differ- 
ence? The business of the administi-ator, in 
both cases, is to pay the debts; and the rights 
of the ci'editors, in both eases, are the same. 
It would be better for the creditors to re- 
ceive seventy-five per cent, in specie, than 
one hundred per cent, in land. The words 
which have been cited from the statute (page 
250), and relied on by the other side, are 
capable of a very different construction. 
The meaning is this: If the administrator 
had specie, it shall be his duty immediately 
to employ it in the payment of debts. If 
he have no specie, and the creditors come to 
him with executions, he shall expose the es- 
tate to the ofiicer, to take satisfaction there- 
of at the election of the creditor; that is, to 
take it or such part of it as he may choose, 
or to omit taking it and give the adminis- 
trator a reasonable time to convert it into 
specie. It cannot be doubted but that the 
administrator shall have a reasonable time 
for the performance of his duty. It is easy 
to conceive of, and to state, many cases 
where it would be adjudged that the cred- 
itor should not have execution de bonis 
propriis against the administrator, upon the 
return of nulla bona by the officer,— such as 
these: If the administrator had not had suf- 
ficient time to sell the real estate, and this 
may often happen with administrator de 
bonis non; if he had applied to the judge for 
leave, and had been refused license to sell. 
In these cases, no negligence or fault could 
be imputed to him. But no excuse of this 
sort is stated in the plea, and it is presumed 
the facts would not warrant it, otherwise 
they would have been insisted on. 

3. A third argument in favor of the doc- 
trine that the administi'ator is bound to sell 
the real estate, a"ad pay the debts in specie, 
may be drawn from the law which empow- 
ers the judge of probate to license the sale, 
and enables the administi'ator to malce a 
valid conveyance. Why was this provision 
made, and why the power given, if it were 
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not the duty of those concerned to tise it? 
If it be useful in one case, it must be so in 
all. It is true there are no words in the 
act, declaring that administrator should, at 
all events, seU. It was not thought neces- 
sary. The duty resulted from the nature of 
the office. All that was necessary was to 
give them the means of" discharging their 
duties. To say that he may sell, and pay 
some of the creditors in specie, and that he 
is not bound to do so to all, is saying that the 
law allows him to be partial, and to discrim- 
inate between those whose claims are equal. 
It is giving a trustee for all the creditors the 
power of saying to one man, "You shall be 
paid in specie;" and to another, "If you will 
not take wild lands lying in the extreme 
parts of the state in satisfaction of your 
•claim, you shall be paid nothing." It is, in 
short, giving him a land of discretion in a 
case where there can be no occasion for ex- 
ercising it beneficially, and where there is 
the strongest temptation to abuse it. 

This doctrine, that administrators have 
nothing to do with real estate, is not only 
repugnant to the fundamental duty of the 
office,— the administration of the assets for 
the payment of debts; an active, not pas- 
sive, administration, suffering the creditors 
to carve for themselves,— but it is as mis- 
chievous to the heirs as it is injurious to 
the creditors. Upon the principles of our 
law, the heirs can only claim the portion of 
estate which remains after the debts are 
paid. They never can, with any degree of 
certainty, Imow what is their own until this 
lien be removed. For, though a division of 
the real estate may take place upon the giv- 
ing of bonds to refund when debts appear, 
yet, as long as the debts remain unpaid, the 
land of any one or more of the heirs is lia- 
ble to be taken in execution by the creditors. 
It is, therefore, for the benefit of the heirs 
that the administrator should, as soon as 
possible, pay the debts.* 

-The doctrine that creditors have a Hen on 
the real estate of tJieir deceased debtor, and 
may levy at any time they please, is, if true, 
very prejudicial to the heirs, and by no means 
necessary for their security, if the decision in 
this case be considered as fixing the law on this 
point. The administrator is liable to pay specie 
in consideration of real assets. This is all the 
creditors can reasonably demand. If he (the ad- 
ministrator) sells the land for the payment of 
debts, the heirs cannot complain; for they art 
entitled only to that which remains after the 
debts are paid. 

Allowing the creditors to levy on real estate 
when there are personal assets affects the rights 
of the persons interested in the estate. Let us 
state a case. A. dies leaving a widow and two 
children. The estate consists of ?3,000 real, 
and $3,000 personal, estate, and he owes $3,000. 
"The law has destined the personal estate to 
pay the debts, and then the real descends thus: 
The widow will have one-third for life, and the 
reversion, and the other two-thirds will de- 
scend equally to the children. But, if the cred- 
itors take the real estate for the debts, then the 
personal estate will be equally divided between 
the widow and children. 



4. But, if it should be admitted that, by 
the true construction of the statutes for the 
settlement of estates, it is manifestly the in- 
tention of the legislature that a tender 'of 
real estate, in such a case, bars the credit- 
or of all right to demand specie, the statute, 
as far as relates to this provision, is void; 
the legislature, by the constitution of the 
United States, being expressly prohibited 
from passing such an act. In ttie tenth sec- 
tion of the first article, it is declared "that 
no state shall make anything but gold and 
silver coin a tender in payment of debts, or 
pass any ex post facto law, or law impairing 
the obligation of contracts." If the law, 
therefore, be as contended for, that the ad- 
ministrator may tender real ' estate in dis- 
charge of the plaintiff's debt, it is a nullity; 
the legislature having no authority to pass 
such an act 

-The foregoing was the substance of the 
arguments used by the counsel for the par- 
ties. 

THE COURT were divided in opinion. 

PICKERING, District Judge, held the plea 
a good bar, and GUSHING, Circuit Justice, 
the contrary. They gave their reasons at 
length; in substance using the same argu- 
ments as the counsel had used. 

The cause was, of course, continued tiU 
aiay term, 1798; when it was again argued, 
by Mr. Livermore, for the defendant, and 
Mr. Parsons, for the plaintiff. 

THE COURT, consisting of Circuit Jus- 
tice ELLSWORTH and the District Judge, 
were divided in opinion. Judge PICKERING 
adhering to the opinion he gave before, and 
the Circuit Justice agreeing in opinion with 
the former circuit judge. Judgment accord- 
ing to law was given in favor of the de- 
murrer, and the plaintiff, accordingly, had 
Ms execution against the administrator de 
bonis propriis. See New Hampshire Straf- 
ford Bank v. MeUen, Smith (N. H.) 385. 

NOTE [from original report]. I did not hear 
the last argument, but was informed that it did , 
not differ materially from the former, ^and that 
Circuit Justice ELLSWORTH delivered his opin- 
ion in a very masterly manner, and much to the 
satisfaction of those who heard him. Exeter, 
10 Nov., 1789. J. S. 
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Case Wo. 1,817. 

BRAWLEY et al. t. The JIM WATSON. 

[2 Bond, 356.]^ 

District Court, S. D. Oliio. April Term, 1870. 

Towage — Liability of Owners of Tcg as Com- 
Mox Carriers — Liability fob Negliqenoe, 

1. The OTvners of a steamer, taking in tow a 
flat-boat at a low stage of water in the Ohio 
river, are not liable for the- loss of the flat boat 
and its cargo as common carriers. 

2. If carelessness, negligence, or want of 
skill in the navigation of the steamer be proved, 
the owners are liable for the loss, not other- 
wise. 

[See The Fannie Tuthill, 12 Fed. 446.] 
In admiralty. 

Sayler & Sayler, for libellants. 
Jordan & Jordan, for respondent 

OPINION OF THE COURT. This is a 
proceeding in admiralty against the steamer 
Jim Watson, in which the libellants seek to 
recover the value of a flat-boat and its cargo 
of fire-brick clay, taken in tow by the steam- 
er, and smik and lost in descending the Ohio 
river. 

The grounds on which a decree against the 
steamer is sought for, as stated, in sub- 
stance, in the libel, are: 1. That there was 
a special agreement by the owners of the 
steamer to receive the flat-boat in tow, and 
safely to navigate it from Amanda Landing, 
on the Kentucky shore of the Ohio river, 
to Cincinnati, at a rate or price agreed on 
by the parties. 2. That the owners of 
the steamer are liable for the loss of the 
flat-boat and cargo, as common carriers. 
And third, if not so liable, they are lia- 
ble for gross negligence and want of skill, 
in the management of their boat, whereby 
the sinking and loss of the fiat-boat was 
occasioned. The owners of the steamer 
have appeared in the case, and deny by 
their answers the several allegations of 
the libel. As to the special agreement al- 
leged, the evidence fails to prove that any 
was made, and it is unnecessary to notice 
that article in the libel. 

It is, however, insisted by the coimsel for 
the libellants, that without reference to any 
special agreement, the owners of the steam- 
er are liable as common carriers, and that 
the steamer may be proceeded against in 
admiralty for the loss of the flat-boat and 
cargo. This presents the question, whether 
the owners of a steamer taking a tow in 
charge are liable on the rigid principles of 
the common law, as common carriers. 

The law seems now to be well settled thai 
a steamer is only liable for the loss of, or 
damage to, the property taken in tow, oc- 
casioned by gross negligence or want of 

^ [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



skill in the navigation. It is true there are 
some authorities adverse to this docti-ine. 
Some cases have been referred to in the 
Louisiana courts, to the effect that the lia- 
bility of the steamer is the same as if the 
cargo taken in tow was a part of the cargo 
of the steamer, and that the owners are re- 
sponsible for losses, with the well-known ex- 
ceptions at the common law. The case of 
Vanderslice y. The Superior [Case No. 16,- 
843], is also cited as sustaining this doc- 
trine. It was decided by Judge Kane, in the 
district court of the United States for the 
eastern district of Pennsylvania, in the 
year 1850. But as this decision, on appeal 
to the circuit court [unreported], was re- 
versed by Judge Grier, it can not be re- 
ceived as an authority in this ease. There 
are numerous authorities to the effect that 
a steamer taking property in tow is not lia- 
ble as a common carrier. 1 Pars. Cont. 645; 
13 Wend. 387; 18 Pa. St. 40. In this case 
it would be unjust and unreasonable to 
hold the owners of the Watson responsible 
for the loss of the tow, as common carriers. 
It was in the month of August, and the 
proof is, the Ohio river was at its lowest 
stage, and navigation ^ extremely difficult. 
The owners of the fiat-boat in tow were fully 
apprised of the low stage of water, and the 
dangers incident to the transportation of an 
imwieldly craft, laden with a cargo of clay. 
It may be well inferred, that they were will- 
ing to assume, and did assume, all the risks 
in the transportation. 

In this view the only question is, whether 
the owners of the steamer are liable for the 
loss, on the groimd of negligence, careless- 
ness, and want of skill in the navigation of 
their boat, whereby the loss was occasioned. 
If this allegation is proved, there can be no 
doubt of the liability of the owners of the 
steamer, and that the libellants are entitled 
to a decree in their favor. On this point 
there is some conflict in the testimony. It is^ 
however, proved that in passing through a 
narrow channel, in which the water was- 
very shallow, the flat-boat struck upon a 
stone or other obsti-uction, by which a hole 
was knocked In the bottom, through which 
the water entered, and after the lapse of 
some time the flat-boat sunk. What the 
obstruction was, with which the flat-boat 
came in collision, is not proved, but it is- 
proved both by the engineer and pilot of 
the steamer, that it was running at a very 
slow rate, and was within the proper chan- 
nel at the time of the accident It is also 
proved that the pilot was a person of skill 
and long experience in the navigation of 
that part of the Ohio river, at all stages of • 
water. The court is clear in the conclusion, 
that the allegation of carelessness, negli- 
gence, and unskillfulness in the navigation 
of the steamer is not sustained by the evi- 
dence. The libel is dismissed. 
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Case No. 1,818. 

In re BRAY. 

[2 N. 15. B. (1868) 139 (Quarto, 53); 1 Chi. 
Leg. News, 30.] ^ 

District Court, D. Kentucky. 

Baskruptct— Register— What Qhestioxs mat 

BE Certified. 
It is .not proper to certify to tlie judge points 
or questfons that do not properly arise in the 
course of the proceedings before the register, 
as the opinion of the judge cannot be asked in 
that way. 
[Cited in Ee Haskell, Case No. 6,191.] 

\Xrx bankruptcy. The following questions 
were certified by the register:] 

"Is a judgment in favor of the United 
States against the bankrupt for a fine, in de- 
fault of the payment of which he is no-w con- 
fined in jail, a debt from which 'a discharge 
in bankruptcy would release him,' and is the 
said bankrupt now entitled to be released 
from imprisonment, during the pendency of 
proceedings in bankruptcy, -upon his peti- 
tion?" 

The attorney of the bankrupt, J. R. Thom- 
as, insists that a judgment for a fine is sim- 
ply a judgment debt which can be collected 
only on execution in the common form of 
law, and, therefore, that it is such a debt as 
the bankrupt will be discharged from paying 
when he secures his final discharge in bank- 
ruptcy; and, therefore, that he is now enti- 
tled to be released from imprisonment. He 
relies on the thirty-fourth and thirty-fifth 
sections of the bankrupt act [Act 1867; 14 
Stat. 533, 534], and on the second section of 
the act entitled "An act concerning pardons 
and remissions of penalties," approved Feb- 
ruary 20, 1S63 [12 Stat 657]. 

The opinion of the register is adverse to 
bankrupt 

BALLARD, District Judge, said, "I am of 
opinion that the questions certified are not 
'points or questions arising in the course of 
the proceedings,' before the register or upon 
the result of such proceedings, and that 
therefore, the opinion of the district judge 
tipon them cannot be asked in this way. I 
decline to express an opinion on either of 
the questions certified." 



Case No. 1,819. 

BRAY et al. v. The ATALANTA. 

[Bee, 48.] = 

District Court, D. South Carolina. Sept. 22, 
1794. 

Seasien— Wages— Interruption of Voyage — 
FoHFEiTOBE— Imprisonment. 

1. If ' a voyage he interrupted without the 
fault of the crew they shall receive wages dur- 

* [Reprinted from 2 N. B. R. 139 (Quarto, 53), 
by permission. Syllabus, only, given in 1 Chi. 
Leg. News, 30.] 

* [Reported by Hon. Thomas Bee, District 
Judge.] 



ing the time they work on board the vessel in 
port. 
[Cited in Joy v. Allen, Case No. 7,532; Hoff- 
man V. Yarrington, Id. 6,580; The Heroe, 
21 Fed. 528.] 
[See The Maria, Case No. 9,074; Hiudman v. 
Shaw, Id. 6,514; The Hudson, Id. 6,831; 
Hussey v. Fields, Id. 6,947; The Page, Id. 
10,660.] 

2. The act of congress for the regulation of 
merchant seamen must be strictly followed, it 
being penal. If the mariners suffer imprison- 
ment under the 7th clause of that act they 
shall not also forfeit wages under the 5th 
clause. 

[Cited in Sherwood v. Mcintosh, Case No. 
12,778; Brower v. The Maiden, Id. 1,970.] 



In admiralty. 

This is a libel for wages. The ship was 
bound on a voyage to Liverpool and back; 
the actors shipped at different limes in the 
month of June last, and signed articles with 
Captain Wilson to 'proceed on the voyage. 
On the 4th July the ship attempted to pass 
the bar, but struck, and made so much wa- 
ter, in consequence, as to be forced back to 
Chaiieston. This took place on the 29th 
July; and on the 2d August, Captain Wilson 
left the ship. On the 5th Captain Hazard 
took command of her, on which all the men 
quitted her, and went on shore: some of the 
crew, however, returned and went to work 
under the new captain. The others, among 
whom were several of these actors, were 
taken up and sent to jail under the 7th sec- 
tion of the act of congress for the regulation 
of seamen. [1 Stat 134.] They applied to 
this court for a discharge, suggesting that 
the ship was unfit for sea, and requested a 
survey. This was ordered, and they were 
directed to return on board and do their 
duty. On the day following, they went on 
board and carried the vessel up to Gadsden's 
wharf. From the logbook it appears that 
they remained on board, more or less, until 
the 24th of August when they all left the 
ship, and have not since retm'ned. It ap- 
pears also by the logbook that the seamen 
were dissatisfied at several times, and though 
no reason is assigned, yet it appears from a 
letter of the owners that upon their insist- 
ing that the vessel should go to sea, the men 
refused to proceed in her. 

Three circumstances have been stated as 
material in all contracts with seamen. 1st 
That the vessel be sound. 2d. That the 
captain be known to them, and one on whom 
they may depend for their wages. 3d. That 
the voyage be certain and defined. 

It is contended that, in this case, the two 
first requisites fail; that the seamen are no 
longer bound by their articles; and that 
their wages are due. That they are not 
within the act 'of congress. That a change 
of captain is a breach of the articles, and 
that an equitable construction should be 
given to the contracts of seamen. Hopkin- 
son, 122 [Brice v. The Nancy, Case No. 1,855]. 

It is clear that this vessel is not seaworthy. 
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A survey has been made, and it appears that 
the ship must be unloaded. When these 
men went on board the second time, the voy- 
age appeared to be at an end. The original 
captain and the mate had quitted; all the 
passengers had removed their baggage, and 
come on shore. This is a state of things 
not contemplated at the signing of these ar- 
ticles, and must be taken into consideration 
by every com't acting upon equitable prin- 
ciples. As to the change of captain, I do 
not think it justifies the seamen in leaving 
a ship after they have signed articles to pro- 
ceed on a definite voyage; for-, although the 
contract is made with the captain, yet it is 
chiefly on the credit of the vessel that they 
depend for their wages. And if the vessel 
be lost, it cannot be said that they would 
have a claim on the captain personally. The 
captain may die, or be dismissed by the 
owners, after articles signed; but this would 
by no means discharge the seamen. The 
vessel, the ownera, and tne new captain 
would be liable to their claim for wages, 
and, as contracts are mutual, they are also 
bound. As to the certainty of voyage the 
articles are sufficiently express. 

The circumstances of this case are of a 
peculiar kind, and the regulations of the act 
of congress have not been duly attended to. 
If, on the first refusal of the men to do their 
duty, (because the captain was changed) the 
directions of the act had been followed, I 
do not think I could have interfered; but 
it is a penal law and must be construed 
strictly. The act requires the name of each 
seaman absenting himself to be entered in 
the logbook; this was not done: a general 
entry "that the mate and all hands had 
gone ashore" is all that appears. At this 
period, the owners had an option of sending 
these men to jail, under the 7th section of 
the act; or of resisting payment of their 
wages, under the 5th. They chose the for- 
mer, and cannot have both remedies. Gam- 
mon, the mate, and Cole, the steward, are 
not on the logbook at all. They, therefore, 
cannot be affected in any way by the act 
The other parties to the suit, after they were 
taken from jail, continued in the ship till she 
returned to Gadsden's wharf. The logbook 
specifies their working on board from the 
13th to the 23d of August On the 24th the 
logbook states that "the people were all ab- 
sent," whereas they should have been sever- 
ally named. It is laid down In 3 Bac. Abr. 
594, "that if a contract be made with sea- 
men to go a voyage, and they, in order there- 
to, work in a harbour, and afterwards the 
voyage be interrupted through the owner's 
fault, (as if the ship be arrested for debt, 
&c.) the seamen shall have their wages for 
work done in the harbour." This seems ap- 
plicable to the case before me, for though 
the owners are not in fault, the hardship 
upon the seamen would be equal, if they 
should lose what they have earned. 

Upon the whole, I cannot decree a forfei- 



ture of wages, because the act of congi-ess 
has not been complied with; yet as there 
has been much to blame in the conduct of 
the men, and as the owners have been com- 
pelled to hire others in their room, I shall 
not saddle the latter with double expenses. 
I therefore adjudge and decree: That Gam- 
mon, the mate, having quitted the vessel on 
the change of captain, and thereby sanc- 
tioned, in some measure, that conduct in the 
rest, shall be satisfied with one month's 
wages in advance, which he received on sign- 
ing the articles. That Cole, the steward, 
who has received ten dollars in advance, 
receive ten more, as all to which he is enti- 
tled. That the seamen who have been im- 
prisoned receive their wages, as stipulated 
in the articles, from the time they respec- 
tively signed them, xmtU the 24th August, 
when they finally left the ship; deducting, 
however, any sums that may have been ad- 
vanced to them, and also their pay from the 
5th August to tlie 13th, during which time 
they were not on board. Let each party 
pay his own costs of suit. 



Case N"o. 1,820. 

BRAY V. HARTSHORN. 

[1 Cliff. 538; Merw. Pat Inv. 316.] * 

Circuit Court, D. Massachusetts. Oct. Term, 
1860. 

Patents — Patentability — Novelty — Extent of 
Claim— Description and Specification — ^New 
Trial — Verdict against the Evidence. 

1. Where the claim rests upon the applica- 
tion of an old invention, process, or machine, 
&c., to a new use, the patent cannot be sus- 
tained. 

2. New contrivances applied to old purijoses 
are patentable. But particular changes may 
be made in the construction and operation of an 
old machine, so as to adapt it to a new and 
valuable use, when it may be the subject of let- 
ters-patent 

[Cited in Seymour v. Osborne, 11 Wall, (78 
U. S.) 548.] 

3. Such change may consist of a new and 
useful combination of the several parts of 
which it is composed; it may consist in a ma- 
terial alteration or modification of one or more 
of the several devices which enter into its 
construction; or it may consist in adding new 
devices. 

4. Where the claim is of this kind, the pat- 
entee must distinguish the new from the old. 

5. The claim in this case is for a new and 
useful method of balancing curtains in the 
manner and by the means described in the 
specification, to wit, by a new combination. It 
is not necessary that any one of the devices or 
elements so combined should be new, provided 
the combination is new, and produces a new 
and useful or a better result. The words "for 
the purpose," in the claim of the plaintifiE's speci- 
fication, were employed in combination with 
others, as descriptive of the operation of the de- 
scribed machine, and of the new and useful 
result it was adapted to produce, and not of 
any new use to which the ma chine was to he 

* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission. Merw. Pat. 
Inv. 316, contains only a partial report] 
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applied. EeU, that the plaintiff in this case had 
fully complied with the requirements of the 
act of July 4, 1836 [5 Stat. 119], in regard 
to the description and specification of his in- 
vention. 

6. "Where evidence is given on both sides, 
and the verdict of the jury is satisfactory to the 
court, no extended argument will be made by 
the court in disposing of a motion for a new 
trial. 

[Cited in Hunt v. Pooke, Case No. 6,895.] 

At law. Trespass on the case for the in- 
fringement of a patent right Plalntife [Ben- 
jamin Bray] was the patentee of an inven- 
tion entitled a "certain new and useful im- 
provement in spring rollers or fixtm'es for 
the hanging and balancing of house curtains, 
maps, and drawings, and for other similar 
uses." [Patent No. 11,038.] Defendant 
[Jacob Hartshorn] pleaded the general issue 
and also filed certain special defences. 
Among other things he set up that the plain- 
tifie claimed as his invention that which "was 
not patentable; that the specification of his 
claim and invention was void for uncertain- 
ty, and that the same was ambiguous be- 
cause it did not distinguish what he claimed 
as new in his invention, from what was old. 
PlaintifE's letters-patent bore date the 5th 
of August [September], 1854; those of de- 
fendant, May 1, 1855. 

At the trial both parties presented prayers 
for instructions to the jiny. The instruc- 
tions requested by the defendant were as 
follows: 1. That the claim of the plaintiff 
is not for a combination. 2. That the claim 
is for a new use of an old invention, to wit, 
the use of the old spiral spring in balancing 
a curtain in any position in which it may 
be placed, and is therefore void. 3. That if 
the claim of the plaintifC is held to be for a 
combination, then it is such for aU the me- 
chanical parts of the curtain-fixtm*e as de- 
scribed in the specification of his patent. 4. 
That not having distinguished in his claim 
of a combination as to what pai-ts of it are 
new and what old, his patent is void. 5. 
That there being no claim in the patent of 
the plaintiff that the cylinder and spring as 
in his specification described are new, they 
are therefore to be deemed old, and that if 
the plaintiff uses an improved spring, and 
not the old spring, then the defendant has 
not infringed. 6. That the claim of the 
plaintiff is void for uncertainty and ambigui- 
ty. 

These r^uests the court refused, and in- 
structed the jury as follows: 1. That a 
mere change of foi-m and proportion of an 
old machine was not sufiicient to entitle a 
parly making such change to a patent, but 
if the change be such as required invention, 
and the machine produced a new and useful 
or better result, then the machine thus 
changed is the proper subject of a patent 2. 
That, by the true construction of the plain- 
tiff's patent, he did not claim tlie tubular or 
hollow curtain-roller as new, nor did he 
claim the large spiral spring as new, except 



as provided and used in the combination de- 
scribed in his claim, for the pm'pose of bal- 
ancing em'tains in any position, substantially 
as therein set forth. 3. That what he did 
claim was, the providing the tubular or hol- 
low cm*tain-rolIer with a long sph-al spring 
within it, when the spring was used for the 
purpose of balancing the curtain in any po- 
sition in which the cm'tain may be placed, 
substantially as desci'ibed in the specifica- 
tion and drawings of his patent 4. That the 
claim as set forth in his patent constituted 
a combination of the long spiral spring with 
the tubular or hollow curtain-roller, and the 
weighted bar or tassel, as desci-ibed in the 
specification, when constructed and fitted as 
described, within the roller, for the pm'pose 
of balancing the em'tains in any position, 
substantially in the manner described. 5. 
That the plaintiff claims the long spu'al 
spring as new, when thus constructed, fitted, 
and used in that combination for the pur- 
pose of balancing curtains in any position, 
substantially as described in his patent 

Under these instructions the jm'y returned 
a verdict for the plaintiff for five hundred 
dollars. Motion for a new ti-ial was filed 
by the defendants, and under the motion, in 
addition to certain reasons already set forth 
in his requests for instructions, alleged that 
the verdict of the jury was against the evi- 
dence. [Motion denied.] 

William' TVhiting, for plaintiff. 

The plaintiff's claim is for a new combina- 
tion. Foote V. Silsby [Case No. 4,919], 
Plaintiff disclaims what he says has been 
previously used. The sti*uctm*e of the in- 
vention, its operation, and the claim in it& 
terms, are clear and intelligible. The claim 
of plaintiff's letters-patent was as follows: 
"Providing the tubular or hollow curtain- 
roller with a long spiral spring within it^ 
when said spring is used for the purpose, not 
merely of drawing up the cm*tain by its re- 
coil, as that is not new, but of balancing it 
in any position in which it may be placed, 
substantially as herein described." 

E. M. Sawyer, for defendant 

CLIFFORD, Circuit Justice. Several posi- 
tions are assmned by the defendant in sup- 
port of his motion, which will be separately- 
considered. 

Adopting the views maintained at the tri- 
al, he still insists that, by the ti-ue construc- 
tion of the plaintiff's patent it is for a new- 
use of an old invention, and of course, if that 
be so, then the instructions to the jury were- 
erroneous, and the defendant is entitled to a 
new trial. Authorities are cited to show 
that a patent of tliat desci'iption cannot be- 
sustained, but the authorities are not neces- 
sai'y to support the proposition as the prin- 
ciple, if taken as a general rule, is univer- 
sally admitted to be correct. Invention or 
discovery is required as the proper founda- 
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tion of a patent, and, where both are want- 
ing, the applicant cannot legally seciu-e the 
pi'ivilege. Consequently, where the claim 
rests merely upon the application of an old 
machine to a new use or to a new puipose, 
or upon the application of an old pi'ocess to 
a new result, the patent cannot be sustained, 
because the patentee under those circum- 
stances has not invented or discovered any 
new and useful art, machine, manufacture, 
or composition of matter, or any new and 
useful improvement on any art, machine, 
manufactm-e, or composition of matter not 
known or used by others, for which alone a 
patent can be legally granted. Judge Story 
held neai'Iy twenty years ago, in Bean v. 
Smallwood [Case No. 1,173], that the appli- 
cation of an old machine to a new purpose 
was not patentable, and the same principle 
has since been adopted in the highest court 
in England, and by the supreme court of the 
United States. Kay v. Marshall, 8 Clark & 
F. 245; Phillips v. Page, 24 How. [65 U. S.] 
167. New contrivances, though applied to 
old objects, are patentable, but old conti'iv- 
ances, whether the objects to which they are 
applied are new or old, are not patentable, 
because the mere application of the eonti-iv- 
ance, without more, involves neither inven- 
tion nor discovery, and when both those ele- 
ments are wanting, no patent issued imder 
existing laws can have any vaUdity. Partic- 
ular changes, however, may be made in the 
construction and operation of an old ma- 
chine so as to adapt it to a new and valu- 
able use not Imown before, and to which the 
old machine had not and could not be ap- 
plied without those changes and under these 
circumstances and conditions, if the machine 
as changed and modified produces a new 
and useful result, it may be patented and up- 
held imder existing laws. Losh v. Hague, 
Webst. Pat. Cas. 207; Hind. Pat 95. Such 
<;hange in an old machine may consist alone 
of a new and useful combination of the sev- 
eral parts of which it is composed, or it may 
consist of a material alteration or modifica- 
tion of one or more of the several devices 
Tvhieh enter into its construction, or it may 
-consist in adding new devices; and whether 
it be one or another of the suggested modifi- 
cations, if the change of consti-uction and op- 
eration actually adapt the machine to a new 
and valuable use, not known before, and to 
which the machine had not been applied, 
and, without the change suggested was not 
in any degi-'ee fitted to be applied, and actu- 
ally produces a new and useful result, then 
the case falls within the rule ah*eady laid 
down, and a patent may be granted for the 
same and be upheld. Phillips v. Page, 24 
How. [65 U. S.] 1G6; Norm. Pat. 25. When- 
ever the daim is of that chai-acter, it is nec- 
essary undoubtedly that the patentee should 
distinguish the new from -the old, and point 
out in language intelligible to the practical 
mechanic iu what the change consists which 
adapts the machine to the new use and gives 
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it the capacity to produce the new and use- 
ful result. 

Recurring to the language of the specifica- 
tion in this case, it will be seen that the 
claim is not for the new use of an old ma- 
chine, in any sense in which that phrase is 
employed or understood in the decisions of 
the courts. What I claim therein, as new, 
says the patentee, and desire to secm-e by let- 
ters-patent, "is providing the tubular or hol- 
low cm'tain-roller with a long spiral spring 
within it, when said spring is used for the 
pm-pose, not merely of drawing up the cm*- 
tain by its recoil, as that is not new, but of 
balancing it in any position in which it may 
be placed, substantially as herein described." 
Evidently the plaintiff claims a new and use- 
ful mode or method of balancing em-tains in 
the manner and by the means described in 
the specification of his patent Taking the 
improvement as it is described in the patent, 
it consists of the following elements and de- 
vices in combination. FU-st, the tubular or 
hollow cm-tain-roller which is described in 
the specification as having a device capable 
of being to a certain extent lengthened or 
shortened, to suit windows of different 
widths; second, the weighted bar or tassel; 
third, the long spiral spring adapted to the 
tubular roller as described in the specifica- 
tion, and capable of balancing the cm-tain 
in any position in which it may be placed. 
He claims to be the original and first invent- 
or of the combination described in his pat- 
ent and of com-se it is not absolutely neces- 
sary that any one of the elements or devices 
so combined should be new, provided the 
combination is new and produces a new and 
useful or better result. Having confined his 
claim to a mode of balancing curtains in the 
manner and by the means described, it is not 
sndGacient to defeat his patent if it produces a 
new and useful result, to prove that other 
and different modes of balancing cm-tains 
were known prior to his invention. His pat- 
ent, as limited and defined, cannot be defeat- 
ed, Tmless it be shown that, prior to his in- 
vention, cm*tains had been balanced substan- 
tially in the same manner by substantially 
the same means, or mechanism so operating 
as to produce substantially the same result 
Respectable authorities may be found which 
advance the doctrine that the new use of an 
old machine or invention may be so different 
from that to which the machine has been ap- 
plied, and may so clearly produce a new arti- 
cle of machinei-y that the inventor or discov- 
erer may be entitled to a patent, but it is not 
necessary to decide the point at the present 
time, and it is accordingly dismissed with the 
remark that other authorities afiirm that an 
inventor is fairly entitled to any profits aris- 
ing from the unforeseen applicability of his 
invention as an equivalent for the risk he 
inem-s of ill success and corresponding loss. 
Coryt. Pat. 63, 64. Considerable stress was laid 
at the argument upon the words "for the pur- 
pose" as used in the claim, and the argument 
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assumes that tlie claim for tliat reason and 
on that account must be consti'ued as one for 
the application of an old machine to a new 
pm-pose, and eonseqtuently that it falls with- 
in the rule that a patent issued for such a 
machine cannot he sustained. Granting the 
premises, the conclusion certainly would fol- 
low, but a full answer to that objection is to 
be found in the explanations already given, 
defining the nature of the invention, and 
showing that the claim is for a combination 
cf the several devices therein described, 
and not of the character supposed in the 
argument. Those words as employed in 
the claim are used, in combination with oth- 
ers, as descriptive of the operation of the de- 
scribed machine and of the new and useful 
result it is adapted to produce, and not of 
any new object to which the machine was to 
be applied, or, in other words, the patentee 
introduced that phrase in connection with 
what precedes and follows, not as explana- 
tory of the object to which the machine was 
to be applied, but as descriptive of the im- 
provement he had made in the principles and 
operation of the machine for which he de- 
sired to secm'e letters-patent. 

It is insisted by the defendant, in the sec- 
ond place, that the patent is void because 
the plaintiff has not distinguished in his 
claim between what was old and what is 
claimed as new; but upon full consideration 
I am of the opinion that, by the true con- 
struction of the claim, the objection is un- 
unfounded. Most of the difficulties suggest- 
ed by the defendant are directly or indi- 
rectly based on what appears to the court 
to be an erroneous consti'uction of the 
words "for the purpose," which are to be 
foimd in the claim and which have already 
been explained. Those explanations, if 
Icept in view, will aid in elucidating the 
matter under consideration. Former, at- 
tempts to make cm'tain-fixtures are pretty 
fully described by the patentee in his speci- 
fication, and he also describes the imper- 
fections in the apparatus and the difficul- 
ties that remained to be overcome, and then 
■explains very fully the natm-e of his own 
improvement, both as regards the objects to 
be attained and the means of attaining 
them. Having fully explained these mat- 
ters, he sets forth his claim as before stated, 
expressly disclaiming what is old, and evi- 
•deutly claiming the combination of the sev- 
eral described devices, together with the 
spiral spring, as an element of the combina- 
tion, when used in the manner and in the 
-described position pointed out, to balance 
the curtains wherever placed; that is, wheth- 
er drawn fully up or let fully down, or 
placed at any intermediate point, which is, 
according to the patent, the new and useful 
result to be produced by the described appa- 
ratus. Whether -well chosen or not, it is ob- 
vious that the words "for the pm'pose" are 
•employed to describe the manner in which 
the spiral spring is used, and the position 
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when used, or, in other words, as descriptive 
of the principles and operation of the de- 
scribed combination, and not in the sense 
ascribed to them hy the defendant Re- 
garded in this point of view, the language of 
the claim is consistent and plain to be un- 
derstood, and I am of the opinion that it is 
the only reasonable construction that can be 
adopted. 

In the thh-d place, it is insisted by the de- 
fendant that the claim of the patent is am- 
biguous, and that the same is therefore void. 
Patentees are reauired by the sixth section 
of the act of the 4th of July, 1836, to describe 
their inventions in such fuU, dear, and ex- 
act terms as to enable any person skilled in 
the art or science to which it appertains, or 
with which it is most nearly connected, to 
construct, compoimd, and use the same. 
Nothing need be added to what has already 
been said to show that the patentee has 
fully complied with that provision. 

New trial is also asked upon the ground 
that the verdict of the jury is against the 
evidence, and the question is presented in 
some two or three forms. One or two ob- 
servations upon this point will be sufficient. 
When evidence is given on both sides, and 
the verdict of the jury is satisfactory to the 
coiu't, the parties must not expect an ex- 
tended argument from the court in disposing 
of the motion for a new trial. Cases of real 
doubt, or where the court is dissatisfied with 
the verdict, of course are not included in 
that remark. In view of the explanations 
given and of the whole case, I am of the 
opinion that there was no eiTor in law at 
the trial, and no reason for distm*bing the 
verdict of the jmy. The motion for new 
trial is accordingly overruled. 



BRAT (WOODSTBI v.). See Case No. 17,- 
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Case K"o. 1,821. 

The BRAZOS. 

[14: Blatchf. 446.]^ 

Circuit Court, D. Connecticut. May 15, 1878. 

Towage — Breach of Contract — What Coxsti- 
TCTES— Negligence — What Constitutes. 

1. In a suit founded on an alleged breach of 
a contract of towage, negligence or unskilful- 
ness in the tug must he shown; and the tug 
is not negligent, if she exercises that degree of 
caution and skill which prudent navigators 
usually employ in similar services.. 

2. Where the master of a tug intended to 
reach a bar at high water, with his tow, and 
would, if he had done so, have found suflSeient 
water tiiere to take his tow across the bar 
safely, but miscalculated, and reached the bar 
after high water, and his tow grounded and 
was damaged: Held, that such miscalculation 
was negligence, for which the tug was re- 
sponsible. 

[See The Margaret, Case No. 9,068, affirmed 
in 94 TJ. S. 494; Transportation Line v. 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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Hope, 95 U. S. 297; The Trojan, Case No. 
14,184.] 

[On appeal from the district court of the 
United States for the district of Connecti- 
cut. 

[In admiralty. Libel against the tug Bra- 
zos for breach of a contract of towage. There 
was decree for libellant in the district court 
(ease not reported), and the owners of the 
tug appeal. Affirmed.] 

Charles R Ingersoll and Franklin A. "Wil- 
cox, for libellant. 
Charles E. Perkins, for claimants. 



BLATCHFOKD, Circuit Judge. It is con- 
tended, on the part of the appellants, that 
the evidence taken on their part, since the 
trial in the disti'ict com-t, shows that the 
captain of the tug could not safely have left 
one or two of the boats outside of the bar 
while he crossed, as he could not have re- 
turned in time to have taken them over on 
the ebb tide then running; that, as the 
Grace Williams drew the most water, it 
would have been necessary to take her over 
first; and that either one or both of the oth- 
er two, if left outside over that tide, would, 
probably, have been lost. It is argued, for 
the appellants, that the decision of the dis- 
ti'ict court was placed solely on the ground 
that the tug ought not to have taken the 
three boats across, all abreast, at the same 
time, and that that objection is removed by 
the new testimonj'. 

It is, undoubtedly, tnie, that, in a case of 
this kind, the alleged breach of a contract 
of towage, the libellant must show negli- 
gence or unskilfulness in the tug; and that 
the tug is not negligent, if she exercises that 
degi'ee of caution and skill which prudent 
navigators usually employ in similar serv- 
ices. Under this rule, it is contended, for 
the appellants, that there is no evidence, in 
this case, of negligence or unskilfulness on 
the part of the tug; that the captain, when he 
reached the bar, was of opinion, from his ob- 
servation, that there was water enough for the 
tug and the three boats to pass over it safe- 
ly abreast; and that the disaster occurred 
because the "Williams groimded on the ex- 
treme left, and because that caused the stern 
lines from the tug to the Monmouth to break. 
The utmost that the expert testimony on the 
part of the appellants shows is, that, the tug 
having reached the bar with the boats, it 
was the best judgment to try and take them 
all across, and not to take them across sin- 
gly, and not to leave any one outside, but to 
take them across in the manner in which 
they were taken. But, the difficulty was 
back of this. The wreck which narrowed 
the channel had been there some days. It 
is not shown that its presence was unknown 
or unexpected to the captain of the tug, or 
that he expected, on leaving New Haven, to 
find a wider channel than he did find. Nor 



is it shown that he expected to find a greater 
depth of water at the place and at the stage 
of the tide at which he attempted to cross, 
than he did find, or that anything presented 
itself to him, as to obstruction, or width of 
channel, or depth of water, which he did 
not previously know or was not bound to 
know. Under these circumstances, he pro- 
ceeded to take across the bar a tow 79 feet 
wide, one of the vessels in which, the Wil- 
liams, drew about 9 feet of water. He testi- 
fies, as his calculation, that there were 9^ 
feet of water, at the time he made the at- 
tempt, for a width of from loO to 200 feet 
If this were so, it was clearly negligence for 
him to go so far to the left, out of the 9^ 
feet depth of water, as to ground the Wil- 
liams, and cause the ensuing disaster. For, 
on this evidence, there was width enough 
and depth enough for the whole to have gone 
safely through, if he had not deviated too 
far to the left. There is no pretence that 
this deviation was not the act of his will, in 
navigating the tug and tows. But, if he is 
mistaken, and if there was not, at the time, 
water enough to have floated the Williams 
over, without grounding, it was negligence 
to make the attempt, as he was bound to 
know how much water the Williams drew, 
and what depth of water there was at the 
stage of tide then existing. He testifies that 
it would not have been expedient to lie out- 
side and wait for higher watex*. Before he 
left New Haven, he knew this, and knew, 
also, that he must reach the bar in time to 
cross it before the ebb tide had lowered the 
water so far that the Williams would strike. 
He testifies, that he noticed, while in the 
Sound, proceeding eastward, that the tide 
was nmning ebb; that he discovered that 
when 4 miles to the west of the mouth of 
the river; that he began making obsei'va- 
tions as to the state of the tide, by marks on 
the shore, when two miles west of the light; 
that he was towing at the rate of 4 miles 
an hoiu:; that he remembers that he calcu- 
lated that it w^ould be high water that day; 
that he never starts from New Haven for 
Saybrook, with a tow, without knowing 
when it is high tide at Saybrook; and that 
he knew that a bar would form off the stern 
of the wreck. It is apparent, from this testi- 
mony, that the captain of the tug intended to 
reach the bar at high water, and calculated, 
before leaving New Haven, that he would 
do so, and timed his starting from New Ha- 
ven with a view to secure that result. If 
he had done so, as it is shown there would 
have been, at high water, ten feet depth of 
water on the bar, for a space of from 150 to 
200 feet in width, west of the wreck, it is 
plain that the Williams would not have 
grounded where she did ground, and that 
the whole flotilla woidd have crossed in safe- 
ty. By his own confession, he miscalcu- 
lated. Such miscalculation was negligence. 
The disaster was not an "inevitable acci- 
dent," as is set up in the answer. 
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There must be a decree for the libellant, in 
afSrmance of the decree of the district court, 
with costs. 

BRAZOS, The M. R. See Case No. 9,898. 
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In re BREGK et al. 

[8 Ben. 93; ^ 12 N. B. R. 215.] 

District Court, S. D. New Tork. April Term, 
1875. 

Landlord axd Tesant— Lease— Rent— Use and 

OCCOPATION AFTER BaNKRUFTOT — FIXTURES. 

1. B. and S., at the time of their being ad- 
judged bankrupts, were occupying premises in 
their business of sugar refiners, under a lease 
from R. In the building was machinery be- 
longing to them, which could not be removed 
wittiout injury to the building. It was al- 
lowed to remain there for sixteen days, when 
it was sold by the assignee to F., who immedi- 
ately hired the premises of R. and continued 
the business on fiie premises. R. applied to be 
paid by the assignee in bankruptcy for the oc- 
cupation of the premises during the sixteen 
days, at the rate of rent stipulated in the 
lease: Held, that the lease was cancelled by the 
bankruptcy as, by its terms, it could not be 
assigned without the written consent of the 
landlord; 

2. That the tenants had the right to remove 
the machinery, and the bankruptcy court had 
that right; 

3. That if, in removing the machinery, the 
building had been injured, the landlord would 
have been entitled to re-imbursement for such 
injury, and the fact that the allowing the ma- 
chinery to remain saved the building from in- 
jury, was not such a benefit to the landlord as 
deprived him of the right to be compensated for 
the use and occupation of the premises dur- 
ing the sixteen days; 

4. That, as it appeared that there was injury 
to the landlord and benefit to the bankrupt's 
estate from the use and occupation of the 
premises, the landlord was entitled to be com- 
pensated therefor; and that the rate named in 
ttie lease was a reasonable rate for such com- 
pensation. 

[Cited in Re Ives, Case No. 7,116; Re Secor, 

18 Fed. 320.] 
[See In re Fowler, Case No. 4,997,] 

In bankruptcy. Richard S. Roberts pre- 
sented a petition to the court, setting forth 
that Breck & Schermerhorn [William P. 
Brack and William B. Schermerhorn] were 
adjudged bankrupts on December 16th, 1873, 
on a voluntary petition; that, at the time of 
filing their petition, they vrere in possession, 
as tenants, of premises belonging to the -pe- 
titioner, under a lease for nine months from 
May 1st, 1873, at a rent of $4,800 per annum, 
in which premises they carried on the busi- 
ness of sugar refiners; that the premises 
continued to be occupied by their machinery 
and goods, in charge and custody of the reg- 
ister, from December 16th, 1873, to Decem- 
ber 31st; that the rent for that period, by 

^ [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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the lease, would have been §213.34, and the 
premises were worth that sum to the estate 
of the bankrupts, but the assignee refused 
to pay.it; and the petition prayed for an 
order to the assignee to pay that sum to the 
petitioner. [Petition granted.] 

On this petition the court ordered a ref- 
erence to the register to take proof of the 
facts and report them to the court, with his 
opinion thereon. The register reported that 
he had taken the testimony, and further as 
follows: "And I further certify and report 
that the building in question, at the time of 
filing the bankrupt's petition, was wholly 
used and occupied as a sugar refinery, with 
a large amoimt of machinery in and through 
the same. • That, at the expiration of 16 days 
or thereabout, after the filing of said peti- 
tion, the said machinery was sold to Thomas 
Freeborn, for the sum of $12,000, who im- 
mediately hii-ed and leased the said "premises 
of the said petitioner, and has ever since 
used and occupied the same as the tenant of 
the said petitioner. That said machinery 
was fastened to the building in various ways, 
and was a part of the freehold except as 
between the bankrupt and said petitioner. 
That to have removed it from said building 
would have greatly damaged said building 
and would have rendered it difficult, if not 
impossible, to have rented the same for any 
pm-pose tintil the following May. That, by 
allowing the'^said machinery to remain there 
during said 16 days, the said petitioner was 
saved great damage to his building, and was 
enabled at the expiration of said 16 days to 
rent the same for probably the only purpose 
for which it could have been advantageous- 
ly rented. That, by reason of the course 
pursued, the said petitioner was spared great 
loss and derived much good by so letting the 
premises as aforesaid. The status of the 
petitioner in reference to the property in 
question was fixed by the act of bankruptcy 
—the filing of the petition. That status, be 
it beneficial or otherwise, must be accepted 
by him as well as by all parties and persons 
that may be affected thereby. The landlord 
found, by this act of bankruptcy, his lease 
canceled and his building fuU of machinery 
so fastened to the walls that it would cost 
him a large sum to get it out It is no mat- 
ter whether this misfortune came upon him 
by an act of bankruptcy or by an earth- 
quake. It is his misfortune and he must 
make the best of it If he wants to use his 
building and cannot do so tiU the machinery 
is out, he must get it out at his own expense. 
He cannot call upon the bankrupt or upon 
the estate to do this for Mm. If the ma- 
chinery is ruined by being removed, it is 
stiU his right to remove it— doing no xmneces- 
sary injury— and the estate must sustain the 
loss. It is usual and no doubt the duty of 
the register in charge, if it be a case of vol- 
untary bankruptcy, or the marshal, if it be 
a case of involuntary bankruptcy, to look 
after the property and see that no waste en- 
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sues. Indeed, sucli officer is in duty bound 
to act disci-eetly and prudently for the inter- 
est of the estate. If the premises are de- 
sired for any period, he should make such 
prudent ai'rangement with the landlord as he 
may t)e able to make for the use of them. 
If any of the property is likely to be injured 
by a removal, he shoiild see to it and prevent 
any such injm-y by a careful removal and 
storing it where it may be secure from harm, 
or otherwise apply to the court for an order 
to sell the same at public or private sale, as 
may be most for the interest of creditors. 
But, in case there be no agreement, that the 
landlord may make a valid claim for use and 
■occupation of his premises against the estate, 
two things must concur- first, injury to him- 
self, and second, benefit to the estate. Where 
both these concur, the law will imply a 
promise on the part of the estate to pay 
what the use of the premises under aU the 
circumstances may be reasonably worth, 
baving reference to the actual loss or dam- 
age sustained by the landlord. If the period 
in question were winter and there were no 
prospect or opportunity to rent the premises 
before the following May, it is clear that 
such fact should enter largely into the esti- 
mate of value or damage. So, if it were 
near the first of May and the landlord had 
a prospect or opportunity to rent, or there 
were danger of losing the opportunity of 
renting, such fact should also be considered. 
This is clearly the doctrine of In re McGrath 
[Case No. 8,808], and the doctrine upon 
which the court in this district has vmiform- 
ly acted. In the case now before me the 
petitioner presents himself, asking for dam- 
ages where no damage has been sustained, 
but much good has resulted to him from the 
acts of which he complains. Any other doc- 
trine w^ould be most injurious to estates and 
result in gi-eat injustice. The creditors of 
the bankrupt have to accept the status of the 
bankruptcy and are as much entitled to the 
■consideration of the comrt as the landlord. 
They are in this view placed upon a just 
eqviity— that equity which is the vital prin- 
■ciple of the bankrupt act. I therefore rec- 
ommend that an order be entered dismissing 
the petition." 

For the petitioner, E. Ketchum, Jr. 
[The assignee, in person.] = 

BLATCHFORD, District Judge. While I 
■concur in the general principles stated by the 
register in his opinion in this matter, I do 
not concur in his application of them to the 
facts of this case or in his conclusion. The 
tenants had a right, as against the landlord, 
to remove the machinery'-, and the bankruptcy 
■court had such right. But if, in such re- 
moval of the machinery, the building was in- 
jured, a claim would exist on the part of the 
landlord, both under the terms of the lease, 
4ind on general equitable principles, to be re- 
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imbursed the amount of such injm*y, by the 
parties removing the machinery. The fact, 
therefore, that such injury was prevented by 
not removing the machinery is not a circum- 
stance that can be considered ■ on the score 
of benefit to the landlord, in passing on the 
question before us. 

As to the suggestion that the purchaser of 
the machinery hired the premises at once, 
and that thus the leaving the machinery on 
the premises until it was sold was a benefit 
to the landlord equal to the amount of the 
rent he claims for such time, in giving him a 
tenant promptly, it appears clearly, from the 
evidence, that the benefit to the bankrupt 
estate from not removing the machinery was 
far greater than any benefit to the landlord 
therefrom, leaving a value in the use and oc- 
cupation of the premises to be compensated 
for. The lease was undoubtedly cancelled 
by the bankruptcy, as, by its terms, it could 
not be assigned without the written consent 
of the landlord. So, also, the misfortune of 
the landlord in finding the lease at an end 
with the building full of machinery, was one 
which he must bear, in so far as it would in- 
terfere with his making a new lease until 
the machinery should be removed. But that 
circumstance ought not to affect his right to 
compensation for the use and occupation of 
the premises by the machinery until it was 
removed. There were in this case both in- 
jury to the landlord and benefit to the bank- 
rupt estate, from such use and occupation, 
in view of the foregoing considerations. The 
evidence is very strong that the estate was 
greatly benefitted by not removing the ma- 
chinery; that the benefit was far in ex- 
cess of the amount claimed for the use and 
occupation; that it was reasonable and prop- 
er not to distui'b or remove the machinery; 
and that the rate named in the lease is a rea- 
sonable rate of compensation for the use and 
occupation of the premises for the time in 
question. This conclusion seems to me to 
be fair and just to both parties— the landlord 
and the creditors of the bankrupts. An or- 
der wall be entered that the assignee pay the 
sum of $213.34 for the sixteen days' occupa- 
tion of the premises. 



Case No. 1,823. 

In re BRECK et al. 

[13 N. B. R. (1876) 216.] ^ 

District Court, S. D. New York. 

JBjinkruptct— Registbb — Rights and Duties — 
Reviewing Determination of — Costempt — 
What Constitutes. 

1. A register is not bound to countersign a 
cheek unless the fee is first tendered to him. 

2. A register has a lien on the fund in court 
which has been awarded to a party. 

3. A party who seelis to review an act of a 
register must do so in a respectful manner. 
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4. A wanton attack upon the character of a 
register in a paper filed before the judge is a 
contempt of court. 

pji bankruptcy. In the matter of William 
P. Breck and William B. Schermerhom.] 

[By I. T. Williams, Register:] 

I, the tmdersigned register in charge of the 
above-entitled matter, do hereby certify that 
a paper purporting to be affidavits of certain 
parties, with an indorsement thereon, by the 
district judge, In the words "I should be 
glad to have Register Williams examine 
these papers, and state whether there is any 
reason why I should not countersign the 
check. S, B." has been filed with me. 

In answer to the inquiry put by the dis- 
trict judge I beg to say that general order 
No. 30 allows the register ten cents for certi- 
fying a check, and general order No. 29 
provides that the "fee of the registers * * * 
shall be paid or secured in all cases before 
they shall be compelled to perform the du- 
ties required of them." As there is no pre- 
tense that this fee of ten cents for certifying 
the proffered check was tendered or secured, 
there was clearly no obligation on my part 
to coimtersign the check. I believe this will 
be a sufficient answer to the question put 
to me by the district judge— for it will not 
be suggested that a precedent should be es- 
tablished to the effect that whenever a reg- 
ister refuses to perform a duty for want of 
payment of the fee prescribed therefor, the 
judge will for that reason perform the duty 
himself. 

There are other reasons why the district 
judge should not countersign the check in 
question. This matter came before me upon 
an order of reference requiring me to take 
testimony upon the issue and report the same 
to the court, with my opinion thereon. Such 
testimony was promptly taken and a careful 
opinion was written thereon. A bill for such 
services, which I presume to be correct, was 
presented to the attorney, and payment of 
it was refused. I, however, sent up the pa- 
pers, notwithstanding such non-payment. 
After they had been sent up, some papers 
were handed to me as from the attorney, 
which— as they did not belong on file, and 
had, for the reason aforesaid, no signifi- 
cance—I at once returned to him. The de- 
cision of the court was adverse to my opin- 
ion, and the claimant .was allowed the sum 
of two hundred and thirteen dollars and 
thirty-four cents. Upon that money I have 
a clear and unquestionable lien for my fees. 
If the district judge shall countersign the 
check, the money will be drawn thereon, and 
my lien will be taken away. For the serv- 
ices rendered under the order of reference — 
if performed as a lawyer— two hundred and 
fifty dollars would have been a reasonable 
charge. But, rendered as a register, they 
amount— as the fee-bill stands to-day (they 
must be taxed according to the fee-bill as 
it stands at the hour of taxation)— to about 
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the sum of forty-six dollars and seventy 
cents, exclusive of the additional fees that 
have been incm-red by these subsequent pro- 
ceedings. As the fee-bill stood at the time- 
of the presentation of the bill, they would 
have taxed at a higher sum, as the services 
were done under an order of reference, and 
therefore the provision of the act of June 
22 [1874, c. 390, § 18; 18 Stat. 184], reducing- 
the fees to one-half, would not have ap- 
plied. It appears pretty clearly from the- 
papers that were the district judge to coun- 
tersign the check all compensation for my 
services would be lost. The attorney in his 
affidavit says that when he learnt that the 
register had sent up the papers "this depo- 
nent then supposed that said register had 
abandoned his claim for fees in this matter."' 
This language does not leave it open to the 
inference that he refused to accept such sup- 
posed abandonment, and his subsequent con- 
duct would indicate that he still deemed the 
claim abandoned, and had no intention of 
ever paying the same. 

As to the allegation that "no certificate as 
to the issues raised before him in respect to 
his charges for services" was sent up with 
the certificate and opinion, so as aforesaid 
sent up, I certify that at the time I sent up 
such certificate, no issues, verbal or written, 
had ever been made, framed,' or submitted 
to me, nor bad any objection to my biU for 
services been pointed out, or suggested, to 
my knowledge, nor has anything of the kind 
been since done, unless there was something in 
the papers subsequently handed to me, and 
Tvhich were returned by me as above stated, 
which would bear such an interpretation. I 
did not examine these papers, as I had no 
occasion to do so— the papers upon the ref- 
erence having before that time gone up. 
Nor has any fee or secm*ity been tendered or 
offered to me except the sum of fifty cents 
sent to me by the office boy, whom I suppose 
to be one of the affiants. These are the rea- 
sons which I submit to the district judge in 
answer to the inquiry indorsed upon said 
affidavits. 

I wish here and at all times to record my 
protest against the practice adopted in this 
case. I deny the right of any one to file a 
libel against me in the district com-t— except 
upon the admiralty side of it. The holding 
of this office cannot deprive me of the right 
every citizen has of protecting his personal 
character, if not otherwise, at least, by the 
verdict of a jury. We have the authority 
of the chief justice of the court of appeals, 
that there are a class of lawyers who in- 
variably malign the judge that decides a 
case against them. Had my opinion been 
favorable to the creditor, is there any doubt 
that my fees would have been promptly paid? 
Does any man believe that In that case any 
malversation in office would have been sug- 
gested? As it is, the attorney may place up- 
on the lasting records of the court a ma- 
lignant libel which must there remain for 
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any unfriendly eye in all coming -tame to 
feast upon, and for the sharp grief of those 
who shall hereafter "speak with the enemies 
in the gate." Anything may be written— 
only pen, paper, and ink, are required. They 
who would make such papers enduring pub- 
lic records, approach the files of the coiu't 
with velvet tread. Their footsteps are un- 
heard. Truly: Ibaut sola sub nocte per 
umbram. I cannot think that the public in- 
terest requires ttiat any office, however hum- 
ble, which has the high sanction of law, 
should be so exposed that no honorable man 
can fill it I know that I could not keep a 
clerk— who should be worthy of the place — 
if I were to permit him to be thus exposed. 
I recognize the right of every lawyer to re- 
view, my official acts, and to file charges 
against me by way of impeachment; but be- 
yond this he has no privilege. When he j-e- 
views me he is bound to do so as respect- 
fully as if he were seeking to review a jus- 
tice of the peace upon certiorari— or the or- 
der of a judge at chambers. In such eases 
it is the immemorial usage of the coiu-t of re- 
view to order all impertinent and scandal- 
ous matter, reflecting upon the officer whose 
acts are sought to be reviewed, to be stricken 
out before the court will proceed to hear the 
case on its merits. The com*t have In many 
instances refused to review an order or judg- 
ment xmtU all personal matters are expung- 
ed from the brief of counsel. This practice 
has been thought necessary in order to main- 
tain the honor and dignity of the com'ts, 
and to prevent such minor offices from fall- 
ing so into contempt that honurable men will 
not hold them. If the district judge coun- 
tersign the check, he will do so because the 
law requires it— and the law requires it as 
much if the register has acted mistakenly, 
as if he has acted corruptly. The affiant 
closes his affidavit with this charge: "And 
this deponent believes that in consequence of 
his refusal to pay the illegal fees demanded 
by said register, said register Is determined 
to hinder and delay this deponent by every 
possible means from obtaining for the peti- 
tioner the money which this court has or- 
dered to be paid him." These words add 
nothing to the facts of his case. He swears 
that the fees demanded are illegal. This is 
swearing to the law, not to a fact I differ 
from him in this I'espect He sets forth 
nothing from which this court could adjudge 
them illegal. This attack upon a register 
is as truly a contempt of court, as if it were 
made against a judge "holding the chambers 
of the court." I ask the eom't to deal with 
that charge as for a contempt It is better 
that this com-t should deal with it as for a 
contempt than that some other court should 
deal with it as a libel. The law^ punishes 
libel by indictment in the interest of the 
public peace. The government takes the 



weapon from the hands of every man, and 
says, "The government— through their courts 
—will protect you." But if tlie courts will 
not protect, then the government sm-renders 
back the weapon. There is no hiunan law 
that commands me to be charged of record 
with official con-uption and perjuiy, without 
redress. Tiiese ai'e not the words of a mere- 
ly sensitive man. I speak in tlie interest of 
two hundred and fifty registers— and not 
alone in their interest I know that there 
is nothing, even in these degenerate times, 
more injm-ious to society, to government, and 
to civilization than such efCorts to degrade 
judicial functions. That these functions are 
humble — only quasi judicial— is not even a 
palliation, of the wrong, but rather an aggra- 
vation. 

If the charge here made were ever so 
ti-ue it does not help the case of the affiant 
It is in no way necessary to his case. It 
does not tend in the remotest degi'ee to help 
it. My motives may be material upon an 
official impeachment, but upon a simple re- 
view of my acts or omissions they are In no 
sense material. The court will reverse a 
judgment or an act as quickly, if done from 
the piu-est as if done from the wickedest 
motives. I do not characterize the affidavit 
in this official certificate. To do so would 
be in some degree to recognize the right to 
make the charge. AYere it ever so ti-ue, it 
would be equally unjustifiable, as the court 
is not asked to try me for an offense, but 
only to countersign a check. Neither my 
moral character, nor the moral character of 
my acts, can have the slightest effect upon 
the duty of the district judge, as to such 
countersigning the check in question. I had 
intended to append hereto the affidavit of 
my managing clerk, who Is fully conversant 
with all the matters alluded to in the affi- 
davits. But on reflection I think such an 
affidavit would not be within the privilege 
accorded by law to judicial proceedings, and 
forbear to do so. I ask this court, in jus- 
tice to the public— in the interests of the 
administration of our bankruptcy system, 
and in justice to itself and to me, to deal 
with the attorney as for a contempt. On 
such a proceeding I may without improprie- 
ty submit the affidavits of those persons in 
my office who have been eye and ear wit- 
nesses of the matters refeiTed to. 

Respectfully submitted. 

_ NOTE [from original report] The publica- 
tion of the above opinion has been delaved for 
some time to await the action of the judge, but 
the check has not yet been countersigned. 
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Case Wo. 1,824. 

BRECKENKIDGE v. AULD. 
[4 Cranch, O. O. 731.] ^ 

Circuit Court, District of Columbia. Oct 

Term, 1836. 

Malicious Pkosecutiox— Pleading — Complaint 

— sufficibnct. 

1. To support an action for a malicious ar- 
rest, it is necessary for the plaintiff to show, 
not only that it was made maliciously, but 
without probable cause. 

2. A ca. sa. upon a judgment is good cause 
of arrest, and a declaration for a malicious ar- 
rest, showing such cause, is bad on demurrer. 

At law. Action upon the case for mali- 
ciously causing the plaintiff to be arrested up- 
on a writ of capias ad satisfaciendum issued 
upon a judgment in the name of one Smoot 
for the benefit of [Colin] Auld against the 
plaintiff, [James W.] Breckenridge. The de- 
claration stated the judgment and the ca. sa., 
and averred that the defendant, Auld, mali- 
ciously caused the plaintiff to be arrested 
thereupon, when he (the defendant, Auld) 
knew liimself to be indebted to the plain- 
tiff (Breckenridge) in a sum larger than the 
amount due upon the ca. sa. To this de- 
claration the defendant demurred. 

air. Taylor, for defendant. 

There must be not only malice, but there 
must be the want of probable cause of arrest 
* But the declaration shows the best possible 
cause, namely, a judgment and ca. sa.; and, 
therefore, whatever might be the malice, the 
plaintiff cannot recover on this declaration. 
1 Chitt 136, 137; Belk v. Broadbent, 3 Term 
R. 185. Besides, the declaration does not 
show that Breckenridge offered to set off his 
claim against Auld; and there was no stat- 
ute of set-off in Virginia. And the suit upon 
which the ca. sa. issued is not at an end. 
The execution is still in the power of the 
court in Virginia. Breckenridge might have 
an audita querela, or a motion to quash, or 
to enter satisfaction. Bing. Bx'ns, 269; 
Moore v. Chapman, 3 Hen. & M. 260. 

Mr. Neale, contra, contended that the mo- 
tive gives the cause of action; and that it 
is sufficient to prove that Auld, when he 
catised Breckenridge to be arrested on the ca. 
sa., knew that he was indebted to Brecken- 
ridge in a larger sum. That the suit was 
terminated by the arrest of B. upon the ca. 
sa. Keightley v. Birch, 3 Camp. 521; Rogers 
V. Brewster, 5 Johns. 125; Cooper v. Booth, 
3 Bsp. 135, 144; Norris' Pealce, [Ev.] 479; 
Wetherden v. Embden, 1 Camp. 295; 2 Chit 
291, 295; 3 Chit 419. 

THE COtJIlT (nem. con.) was of opinion 
that the declaration was bad. 



BREOKENRIDG-E (DALLTm v.). See Case 
No. 3,5^. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



(Case No. 1,825) BRECKENRIDGE 
Case 'No. 1,8S5. 

BRECKENRIDGE v. PETER. 
[4 Cranch, C. C. 15.]^ 

Circuit Court, District of Columbia. May 

Term, 1830. 

iKJUifCTioN— Against Esforcemest of Jcdgjie:?! 

— DiSCOVEKY— GrODSDS. 

1. A court of equity will not give relief 
against a judgment at law upon the ground of 
usury, if the question of usury was decided in 
the suit at law, although the bill allege such 
a defect of evidence as would have been the 
ground of a bill of discovery. 

2. A bill of discovery is an ancillary process, 
and not for original relief. In order to obtain 
ultimate relief in equity there must be other 
ground than the mere defect of evidence m an 
action at law. 

In equity. Bill [by Breckenridge, executor 
of White, against Peter's executors] for an 
injunction to stay proceedings on a judg- 
ment at law upon a bond including com- 
pound interest, which was alleged ta be usu- 
rious. [Bill dismissed.] 

Mr. Wallach and Mr. Jones, for the com- 
plainant, cited Connecticut v. Jackson, 1 
Johns. Ch. 14, and Lewis* Ex'r v. Bacon's 
Legatee, 3 Hen. & M. 89. 

Messrs. Key and Dunlop, contra, alleged 
that the question of usury had been settled 
in the action at law, and could not be liti- 
gated agaia in a court of equity, and cited 
Brown v. Brent, 1 Hen. & M. 4; Peirce v. 
Rowe,' Adams' Vermont Rep. [1 N. H.] 179; 
Hastings v. "WiswaU, 8 Mass. 455; Ossul- 
ston V. Yarmouth. 2 Salk. 449; and Lansing 
V. Eddy, 1 Johns. Ch. 49. 

CRANCH, Chief Judge (aiORSELL, Cir- 
cuit Judge, not sitting). This is a bill for an 
injunction to stay proceedings on a judgment 
at law obtained by the defendants against 
the plaintiff, as executor of James White up- 
on a bond dated 2d September, 1795, given 
for principal and compound interest upon a 
former bond dated 27th May, 1789, for f 892. 
9s. lid. ■ sterling, payable on demand with 
lawful interest from the date. The biU 
avers that compoimd interest was charged 
upon the £892. 9s. lid. sterling; several pay- 
ments having been made from time to time; 
some of them not amounting to the interest 
due at the time of such payments; and that 
since the bond of September 2d, 1795, sun- 
dry payments were made by the complainant. 
That upon the trial of the suit at law upon 
that bond, the present complainant "not be- 
ing able to prove the omission of the credit 
or the usm-ious mode of calculating the in- 
terest on the said bonds in any other way- 
than by the oath of the plaintiffs at law, and 
the books of the said Robert Peter, a verdict 
was rendered agahist him for ?897.07, with 
interest from 1st of January, 1803, tiU paid 
and costs of suit," which judgment was af- 
terwards superseded by the complainant 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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The defendants, in their answer, deny that 
they have anj^ knowledge or belief of any 
credits not given; and aver that the ques- 
tion of interest was settled at the trial at 
law. The injunction was dissolved in 1826, 
and the bill continued; and the cause has 
now come on to be heard upon the biU, an- 
swer, and general replication, exhibits, and 
depositions taken under the commission. 

The bill, although it alleges the imbecility 
and intemperate habits of James White, does 
not contain such an allegation of fraud as 
will authorize the court to grant relief upon 
that ground, even if it were made out in 
proof; but it is not. The only questions re- 
maining are, 1st, whether the transaction be 
usurious; and, if usurious, whether this com-t 
can give relief, upon that ground, after the 
trial, at law, of the same question; and 2d, 
whether there has been a mistake made 
in ascertaining the amount due, for which 
the bond, of the 2d of September, 1795, was 
given. The question of usury was tried and 
settled in the suit at law; and I apprehend 
it is too late, after the ti'ial at law, to allege 
such a defect of evidence as would have 
been the gi-ound of a bill of discovery. A 
bill for discovery is an ancillary process, and 
not for original relief. In order to obtain 
ultimate relief in equity, there must be other 
ground than the mei'e defect of evidence in 
an action at law. There is no evidence of 
mistake of fact in the ascertainment -of the 
sum for which the bond of the 2nd of Sep- 
tember, 1795, was given. The complainant 
has himself, produced a statement, made by 
Colonel Thompson at the time, which shows 
exactly the manner in which the parties 
came to the result; which statement was 
furnished to Mr, White some months before 
the bond was given. The bond, therefore, 
cannot be Impeached on the gi-ound of mis- 
take. We think, therefore, that the bill must 
be dismissed with costs. 
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Case KTo. 1,826. 

BREED V. PRO'^IDENCE WASHINGTON 

INS. CO. 

[17 Blatehf. 287.]^ 

Circuit Court, E. D. New Yorlc. Nov. 10, 
1879. 

MaRIXE IxSUKAXCE — ^The PoLIOT — COXSTKUCTIOX. 

Clauses in an open uniform canal cargo policy 
of insurance construed, in such manner as, 
the insurance being^ to the amount of $8,000 
on goods worth $20,000, and the loss being 
?y,.^7S.01. tlie liability of the insurer was held 
to tie only for two-fifths of the loss, and not 
for the $8,000. 

[At law. Action by Orson Breed upon a 
policy of marine insm-ance. Judgment for 
defendant] 



^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



Birdseye, Cloyd & Bayliss, for plaintiff. ' 
W. W, Hoppin, Jr., for defendant. 

BENEDICT, District Judge. This is an 
action upon a policy of insm-ance, tried by 
consent before the com-t, without a jmy. 
The policy is styled an open uniform caujil 
cargo policy. By its provisions the defend- 
ants agreed with the plaintiff to insm-e him 
for such amounts, upon such goods, during 
such voyages or ti'ips, as should, with the ap- 
proval of the assurers, be endorsed on the 
policy, or in a book kept for that purpose, 
against the perils of the seas, canals, rivers 
and fires, and all other perils and losses- 
that might happen to the goods on the voy- 
age designated. In accordance with the 
terms of the policy, endorsements were there- 
after made and approved, in a book kept for 
that purpose, so as to effect insurance to the 
amount of $8,000, upon goods worth $20,000, 
shipped upon the canal boat Pallas, for a 
voyage described. Din-ing that voyage, a 
loss amounting to the sum of $9,378.01 was 
suffered by the insiu^ed, whereupon he brings 
this action upon his policy, to recover the 
sum of $8,000. The underwriters deny their 
liability for so great an amount, and contend 
that the amount of their liability is limited 
to two-fifths of the loss suffered. The deter- 
mination of the conti'oversy requires a con- 
struction of the policy, and, more pai'tieular- 
ly, a determination of the effect to be given 
to the 9th, 10th and loth of the 21 clauses 
into which the policy is divided. The 9th 
clause is as follows: "Immediate notice of 
the occurrence of all losses shall be given to 
the said assurers by the insm-ed; and, with- 
in thirty days from the time the same may 
happen, the said insured shall deliver to the 
said assurers as particular an account there- 
of as the nature of the case will admit, stat- 
ing the causes, if known, the extent thereof, 
and the nature of the interest in the prop- 
erty, also, what other insm-ance or insuran- 
ces, if any, there was on said property at the 
time of said loss; which statement shall be 
in writing, signed by the assured, and veri- 
fied by his and their oath; and so much of 
said statement as relates to the cause, na- 
ture and extent of said loss or damage shall 
be verified, also, by the oath of the master 
of said boat or vessel, or of some other per- 
son or persons having immediate charge 
thereof at the time the same did happen, 
otherwise the said assm'ers wiR not be liable 
under this policy;'' and the amount of loss 
shall be ascertained by the opening of pack- 
ages, when necessary, by a competent per- 
son, and separating the sound from the dam- 
aged portion, the said assm-ers being liable 
for the loss on the damaged portion only, 
which shall be ascertained by appraisement 
by disinterested persons, or by sale at auc- 
tion, as the said assm-ers may prefer." The 
10th clause is as follows: "The said loss or 
damage to be estimated according to the 
true and actual cash value of the said prop- 
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erty at tlie place of destination, on the day 
of the disaster, and, on the property not for- 
warded to its destination, the said loss or 
damage to he ascertained in the same man- 
ner, and the freight from the place of disas- 
ter to the place of destination deducted, and 
the said assurers mil pay such proportion of 
the said loss as the amount thereby insured 
hears to the sound value of the property so 
insured. In all cases of loss or damage there 
shall be deducted, in lieu of average, the 
sum of seventy-five dollars, on ^ losses on 
gi-ain and general merchandise, and fifty dol- 
lars on flom' and other cargoes, excepting 
salt, on Tvhich the average shall be one hun- 
dred dollars." The 15th clause is as follows: 
"And the said assurers do hereby tmdertake 
and agree to make good and satisfy unto the 
said insured all such loss or damage on the 
said goods, merchandise or country produce, 
so laden as aforesaid, not exceeding in 
amount the sum insured thereon, as shall 
happen or arise from any of the aforesaid 
causes or=casualties, not excepted, to be paid 
within sixty days after notice and proof of 
the loss and interest therein shall have been 
made by the insured." 

The plaintifiE daifos that clause 10 is in- 
tended to apply to cases where insurance is 
effected in other companies, and to no other 
cases, and has no effect in a case like this, 
where there was but a single policy; and he 
contends that the loth clause determines the 
extent of the defendants' liability in this in- 
stance, and that, by virtue thereof, they are 
liable for the whole ?8,000, -the amount of 
the loss having exceeded that sum. On the 
part of the defendants the contention is, that 
the 10th. clause of the policy must be con- 
sidered in all cases, for the purpose of as- 
certaining the extent of the imderwriters' 
liability, and has, in this instance, the effect 
to limit the defendants' liability to such a 
portion of the loss as the sum insured by the 
policy, viz., $8,000, bears to the sound value 
of the property insured, viz., $20,000. Upon 
this question, my opinion is in favor of the 
defendants' construction of the policy. I am 
unable to- find anything in the policy that 
will warrant confining the effect of the 10th 
clause to cases where other insurance shall 
nave been effected. The clause contains no 
language from which an intention so to limit 
Its effect can be inferred. On the contrary, 
the language is general, and the subject-mat- 
ter such as to indicate that it was intended 
thereby to declare the extent of the under- 
writers' liability in all cases of loss. The 
plaintiff would make the clause read: "In 
case of other insurances, the said assm*ers 
wiU pay such proportion of the loss as the 
amount insured by all policies bears to the 
sound value of the property insured." But, 
there is no language that limits the provisions 
4f£:d,cas. — 4 
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to the case of other insurances, and the word 
;'thereby" cannot be supposed to be used to 
signify "by all policies." As here used, the 
word "thereby" is given a natural signifi- 
cance, by considering it to be equivalent to 
"in that way," viz., by means of endoi"se- 
ments made on the policy or in the book,, 
with the approval of the underwriters, ac- 
cording to the method prescribed in the com- 
mencement of the policy. So understood, 
the language of the 10th clause is given a 
natural effect, and the 10th and IStii clauses 
are in harmony, for the words "such loss," 
used in the 15th clause, refer back to the 
language of the 10th clause, for the extent 
of the liability, and the sixty days' limit, 
contained in the 15th clause, indicates the 
object of that clause. The provision of the 
10th clause, if read as the plaintiff contends, 
would be an absm-d provision, for it would 
permit the insured, by taking out other 
policies, to increase the amoimt of liability 
imder the policy, witiiout paying any in- 
creased premiums, inasmuch as, according to 
the plaintiff's reading, the greater the amount 
of all the policies the greater the liability 
created hy this clause. It is, indeed, true, 
that such a result would conflict with other 
subsequent clauses in the policy, but the 
clause, by itself, if understood as the plain- 
tiff contends, would produce that result, and 
it cannot be supposed to have been the in- 
tention to insert an absurd provision, of such 
a character, in the policy, whether cured by 
other provisions or not. 

The amount of premium furnishes no sup- 
port to tile plaintiff's contention. It was en- 
tirely possible, under the policy, that under- 
writers should be liable for the whole ?8,000, 
as, for instance, in case the sound value of 
the property insured had been $8,000; and it 
was within the plaintiff's control to limit the- 
shipment to that amoimt. So, also, the lia- 
bility would be $8,000, if the value of the- 
shipment were $20,000, In case the loss ha^ 
been total. 

My conclusion, therefore, is, that the terms*, 
of the policy do not permit the constructions: 
for which the plaintiff contends, and that the- 
effiect of the provisions in the policy is to* 
make the owner co-insurer with the under- 
writers, and to limit the liability of the 
underwriters, in this case, to two-fifths of the 
loss. In accordance with this conclusion, 
there will be judgment for the plaintiff in 
the sum of $1,746.25, that being the two- 
fifths of the loss, less certain deductions that 
both sides agree are proper to be made. Let 
there be judgment accordingly. 
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Case Wo. 1,8S7. 

BREED T. The VENUS.* 
District Court, D. Massachusetts. 1805. 

ShiPPIXG — BOTTOMKY AXD RESPONDENTIA — HT- 
POTHECATIOX OF ShIP BY MASTER. 

1. The master has authority to hypothecate 
the ship, although the ship be hired upon char- 
ter, and the master has been appointed by the 
charterers. 

2. A bottomry bond talien in a foreign 
country, by an agent of the charterers of the 
ship, in the name of the charterers, is good. 

In admiralty. The ease was, that the ship 
belonged to Boston, and was chartered on 
a voyage to Bristol in England and back to 
Boston. On the homeward voyage she was 
compelled to go into Kinsale, in Ireland, to 
refit; and there tlie necessary sum for the 
repairs was advanced by a person connected 
in business with the charterers; and a bot- 
tomry hond was taken in their name for 
the amotmt. The ship completed her voyage 
and was libelled in the admiralty on the 
bottomry hond by the chai-ttrers, and a de- 
cree passed, in their favor. 

DAVIS, Disti-ict Judge, said that he cotild 
not find any authority either from the de- 
cided cases, or general principles, to inti-o- 
duce the limitations contended for, either as 
to the rights of the master, or the charterers. 
The master, although appointed by the char- 
terers, must he considered as approved by 
the owner; and he has the same authority 
as if appointed by the owner. And that al- 
though the charterers might have advanced 
their money, and have recovered the amount 
on the covenant in the charter-party by the 
owner to keep the ship in repair, yet they 
were not bound to do so; and by. entering 
into the bottomry contract, they waived their 
remedy on the charter-party for the advances 
made for repairs. 

Case No. 1,8S8. 

BREEDEN v. LEE et al. 

[2 Hughes, 4Si.] = 

Circuit Court, E. D. Virginia. Sept. 15, 1877. 

CiKcuiT Court— Jurisdiction — Ixjunotiox— Re- 

STUAINISG PkOCEEDINGS IN STATE COUKTS. 

1. Where property held and claimed by a non- 
resident of Virginia is levied on by a sheriff 
under an execution from a court of Virginia 
issued upon a judgment against another per- 
son, a United States court of equity may en- 
join, and is not bound by the ruling in Randolph 
V. Randolph, 6 Rand. [Va.] 198. 

2. The principle of Cropper v. Coburn [Case 
No. 3.416] applied, that though the law of a 
state has provided for relief at law in the state 
courts, which equitj- alone could previously have 
given as between citizens of the state, this does 
not affect the equitable jurisdiction of the 

^ [Nowhere more fully reported. The notes 
of the ease are here reprinted from Abb. Shipp. 
156, 100, note.] 

- [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



United States courts to grant the equitable 
relief. 
[See Hay v. Alexandria & W. R. Co., Case 

No. 6,354; Gordon v. Hobart, Id. 5,609; 

Mezes v. Greer, Id. 9,520; Mayer v. Foulk- 

rod. Id. 9.341; Bean v. Smith, Id. 1,174; 

L(Oring v. Downer, Id. 8,513.] 

In equity. Bin of injunction. The biU is 
brought by William H. Breeden, a citizen of 
the state of New York, against the defend- 
ants [A. S. Lee, R. T. Thorpe, and J. M. 
Sloane], citizens of Virginia. The bill sets 
forth than the defendants obtained a judg- 
ment in th°e circuit court of Mecklenbm'g 
county, Virginia, against William Reed and 
Elizabeth N. Reed, his wife, at its June 
term, 1877, for some §600, and interest; that 
execution was issued upon the said judg- 
ment; that, under the direction of the de- 
fendants to this biU (plaintiffs in the judg- 
ment), the sheriff of said county had levied 
upon and was about to sell a large amount 
of the property of the complainant, enumer- 
ating it, consisting of live stock, fai-ming 
utensils, and household and kitchen fiu:niture, 
constituting aU of the personalty to be found 
upon the complainant's large farm of 2,000 
acres, situated in the said county of Mecklen- 
burg; and also of a ferry-boat, used at a 
public ferry, attached to the said farm, over 
the Roanoke river. It alleges that the said 
farm and also all of the said property had 
been leased by complainant to a tenant, John 
R. Boyd, with guarantee of quiet and peace- 
able possession, and that said Boj-^d had 
sublet portions of the said farm to various 
tenants, with the right to use certain of the 
live stock and farming utensils in their farm- 
ing work.' It alleges that the use of said 
live stock and other personalty thus leased 
to Boyd was necessary to the cultivation of 
the farm, especially to the cultivation and 
gathering of the crops now growing on the 
said farm, and to the putting in of new and 
additional crops by tlie fall tenants; and 
that the sale of such live stock and farming 
and household property would suspend all 
operations on the farm and produce a need- 
less and unwarranted sacrifice of property, 
which could not be compensated in damages 
obtained in any suit brought to recover them; 
and that the complainant was without ade- 
quate and complete remedy at law to prevent 
or obtain redress for the injiuy he would 
suffer from the threatened action of the said 
slieriff. The biU sets forth that not only is 
he a resident of New York, at a gi'eat dis- 
tance from said farm, but that he is a 
stranger in the said county, without a single 
responsible acquaintance in the said county 
upon whom he could call to join him in 
a suspending bond to try the right of prop- 
ertj' in the personalty levied on by the said 
sheriff. He therefore prays an injunction, 
and on the 23d day of August moved for an 
immediate restraining order, restraining the 
said sheriff from selling the said personalty 
until the motion for a preliminary injunction 
could be heard. An order was granted, xmder 
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section 718, Rev. St. U. S., on the day men- 
tioned, restraining tlie sheriff as moved, and 
requiring the defendants in the bill and the 
sheriff .to show cause at Richmond on the 
loth September, 1877, why a preliminary in- 
junction should not be gi-anted until the 
further order of the court at its fall term in 
•October. Bond was required of complain- 
ant, or some one for him, in the sum of $750. 
On the said loth September, 1877, the rule 
to show cause was heard, on the bill and 
exhibits filed therewith and on the answer 
of the defendants. The exhibits filed show 
Si prima facie right of property in the arti- 
cles levied on to be in Breeden, the com- 
plainant, derived by bill of sale in Au- 
.gust, 1876, from William Reed and Elizabeth 
N. Reed, his wife, and recorded in the county 
court clerk's office of Mecklenburg county in 
August, 187G, a year before tlie levy. 

The answer of the defendants to the bill, 
who were plaintiffs in the execution upon 
•which the levy was made, contains a de- 
murrer to the biU and makes no other de- 
fences, except such as are stated and con- 
sidered by the court in the following deci- 
sion: 

HUGHES, District Judge. The ground of 
the demurrer of the defendants to the bill is, 
that under the laws of Virginia the com- 
plainant had complete and adequate remedy 
at law, and that therefore equity had not 
of right any proper jurisdiction in the prem- 
ises. The remedies at law relied upon by 
the demurrants are: First, that not only is 
the sheriff bound in his official bond by his 
action, but that, imder the Virginia Code of 
1873, c. 149, § 4, p. 1020, the complainant 
might require the sheriff before selling to 
demand of the defendants an indemnifying 
"bond to cover the value of the property 
about to be sold under execution j and sec- 
ond, that imder the provisions of the said 
Code, c. 149, §§ 6 and 7, p. 1021, and c 185, 
§§ 2, 3, 5, 6, and 't, pp. 1184, llSo, complain- 
ant might give a suspending bond and ob- 
tain possession of the personalty levied on, 
"until the right of property in the personalty 
•should be determined by the state court in 
which defendants in the bill obtained their 
judgment against Reed and wife. As to 
the first proposition, it is evident, prima 
facie, that the seizui-e of the whole of de- 
fendant's live stock and farming utensils at 
this time of year is likely to produce dam- 
ages far beyond any probable compensation 
which plaintiff might recover in an action 
•at law. The objection might be good if only 
one or a few animals or utensils were levied 
on, but it cannot be sustained by a com-t of 
equity where the whole outfit of a large 
plantation is taken by the sheriff. At least 
•at the present season of the year the com- 
plainant is entitled to the personalty consti- 
tuting the working outfit of his farm in 
specie, and should not be put to a tardy, 
:tedious, and expensive action for damages 
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on an indemnifying bond. As to the second 
proposition of the defendants, an examina- 
tion of the provisions of the Virginia Code 
will show that the trial of the right of prop- 
erty between the parties provided for in 
cases where suspending bonds are given is 
summary in the extreme. The mere return 
to the clerk's office of the suspending bond, 
such as the complainant is allowed to give 
for the temporary redemption of his prop- 
erty, makes it stand as a judgment against 
Mm, which may in the most summary way 
be enforced on notice. Now, the right of a 
non-resident of a state to try such right of 
property as the complainant claims to have 
in this case, in a court of the United Sta'^es, 
on plenary proceedings, is a constitutional 
right. And it would be a mockery of this 
right for this court to turn him away and 
say to him that he has a right to redeem 
his property under the state law, and to 
have his right of property summarily deter- 
mined in a state com*t. This very question 
was fully considered and decided by Sir. 
Justice Curtis in the first judicial circuit, in 
the case of Cropper v. Coburn [Case No. 
3,416]. The point must be considered as set- 
tled, both on principle and authority, that 
"though the law of a state has provided for 
relief at law in the state courts, which equity 
alone could previously have given as be- 
tween citizens of the state, this does not 
affect the equitable jurisdiction of the courts 
of the United States to grant the equitably 
relief.'^ 

It is true that under the legislation and 
judicial (decisions of the state of Virginia, 
the right of a person holding property which 
a sheriff is instructed to levy on, to resort 
to a court of equity for protection by in- 
junction has been very much limited, if not 
entirely destroyed; but no such local legis- 
lation can affect the equitable powei-s or 
the jurisdiction of the United States circuit 
courts; for these have still, except in the 
slight particulars in which it may have been 
modified by act of congress, the jurisdiction 
and powers which belonged to the English 
high court of chancery at the time of the 
adoption of the constitution of the United 
States. State legislation has nowhere and 
can nowhere affect this jurisdiction. Nor 
can it be affected except through and hy 
virtue of some act of congress, and congress 
has been noticeably abstinent ■ in enacting 
legislation affecting the equity jurisdiction 
of the circuit com-ts. 

The right to sue in a United States court 
of chanceiy is one of those rights with 
which the complainant was not supplied in 
the provisions of the state code, which are 
relied upon as affording complete and ade- 
quate remedy at law; and his right not to be 
deprived of his property except by due pro- 
cess of law was a constitutional right which 
was not supplied him by the local code. I 
might specify still other particulars in which 
his remedy at law in this case was inade- 



BREEZE (Case No. 1,829) 



[4 Fed. Cas. page 52J 



quate and incomplete, but it is unnecessary. 
The defendants' demurrer must be overruled, 
the preliminary injunction prayed for by the 
plaintiff awarded, and the cause must be 
left to mature at rules for hearing on its 
merits at the fall term of the court. 

NOTE [from original report]. These princi- 
ples have been settled in Bovie v. Zacharie, 6 
ret. [31 U. S.] 648; Russell v. Southard, 12 
How. [53 U. S.] 139; Livingston v. Story, 9 
Pet. [34 U. S-l 632; Neves v. Scott, 13 How. 
[54 U. S.J 26S; Pennsylvania v. Wheelinff «& 
B. Bi-idgs Co., 33 How. [54 TT. S.] 519; Noo- 
nan v. Lee. 2 Black [67 U. S.] 499; Thompson 
V. iJailro.-id Cos., 6 Wall. [73 U. S.J 134. See, 
also, 3 Munf. 559, and Randolph v. Randolph, 
6 Rand. L^^a.J 198. 



Case I^o. 1,8S9. 

The BREEZE. 

[6 Ben. 14; 6 Am. Law Rev. 762.] * 

Circuit Court, S. D. New York. AprU, 1872. 

Collision in East River — Inscrutable Fault. 

1. Where two schooners came in collision in 
the East river in the daytime, and the court, 
on considering the evidence, was unable to de- 
termine in what way the collision was caused, 
held, that the case was one of inscrutable fault, 
and that the libel must be dismissed. 

[Cited in The Worthington and Davis, 19 
Fed. 839; The Max Morris, 28 Fed. 884.] 
[See The Scioto, Case No. 12,508.] 

2. The libellant in a collision case must estab- 
lish fault on the part of the opposing vessel 
causing the collision, or he can recover nothing. 

[Cited in The Alhambra, 33 Fed. 77; The 
Kallisto, Case No. 7,600.] 

In admiralty. 

Beebe, Donohue & Cooke, for libellants. 
O. H. Woodruff, for claimants. 

BLATOHFORD, District Judge. This li- 
bel is filed by the owners of the schooner 
David Hazard to recover for the damages 
sustained by them in consequence of a colli- 
sion which took place between that vessel 
and the schooner Breeze, in the East river, 
between New York and Brooklyn, shortly 
after noon, on the 2Sth of October, 1868, as 
the result of which the David Hazard was 
sunk, with her cargo. The David Hazard 
had come aroimd the Battery, from the North 
river, and was bound to the Wallabout. The 
Breeze had come through Buttermilk chan- 
nel between Governor's Island and Brook- 
lyn. 

The story of the libel is, that the David 
Hazard had turned the Battei'y into the East 
river; that the wind was blowing fresh 
from "the westerly," and about directly up 
the East river; that it was the first quarter 
of the flood tide; that the David Hazard 
had set, at the time, only a double-reefed 
mainsail and a jib, and her boom was off to 
port; that, after she had fairly reached the 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 6 Am. Law Rev. 
762, contains only a partial report.] 



East river, the Breeze was seen astern, and 
on a course off the starboard side of the Da- 
vid Hazard, having a jib, foresail, mainsnil 
and main gaff topsail set, and her booms off 
to starboard, sailing at a much greater rate 
of speed than the David Hazard, and bound 
the same way; that, when the David Hazai-d 
had reached a point off, or nearly off, pier 
8, East river, and about one-fourth of the 
distance from the New York shore to the 
Brooklyn shore, and was keeping on her 
coin-se, tmder a steady helm, she was over- 
taken by the Breeze, and was passed by her 
at the distance of about one-half of the 
length of the Breeze off; and that, when the 
Breeze had passed partly ahead of, and be- 
yond the David Hazard, she suddenly 
changed her course to port, and across the 
bows of the David Hazard, and, in her 
course, struck the bowsprit of the David 
Hazard a violent blow, breaking off the bow- 
sprit and splitting her open forward, so that 
she filled and sank. The libel avers, that 
the collision happened by the carelessness 
and want of skill of those navigating the 
Breeze, in, among other things, carrying too 
much canvas, and passing in such close 
proximity to the David Hazard, and then 
suddenly changing her coiu'se and attempt- 
ing to cross the bows of the David Hazard; 
that the David Hazard kept steadily on her 
course; and that the change of the course of 
the Breeze was too sudden and too near for 
those on board of the David Hazard to avoid 
a collision. 

From a perusal of the answer, it would 
hardly be supposed that it was attempting 
to describe the same collision that is referred 
to in the libel. It alleges, that, until the 
Breeze reached the East river (she having 
come from Amboy, New Jersey), the wind 
had been about west by north; that, about 
that time, a slight squall came up from the 
west; that, as the Breeze entered the East 
river, on the Brooklyn side, a fleet of ves- 
sels was bound up the river, between the 
Breeze and the New York shore; that her 
master, in view of the squall, and of his 
having an errand in New York, concluded 
to anchor; that the Breeze kept on her 
course, to let such fleet get out of her way, 
they outsailing her; that, when the Breeze 
was about opposite the foot of Wall street, 
the way being clear, her master, in order 
to lower his sails in safety and come to an- 
chor, put his helm down and brought the 
vessel around into the wind, and lowered all 
his sails except the foresail, and headed down, 
the river and towards the New York shore, 
until some distance below Wall street, when 
he put his helm about amidships, and headed 
about on to the New York docks, and pre- 
pared to anchor; that the Hazard was not 
in sight until some time after the Breeze 
had come around, and when the Breeze was- 
preparing to anchor; that the Hazard was 
then to windward, near the Battery and 
heading about east, the course of the Breeze 
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being, at that time, about northwest; that, 
if the Hazard had kept on her course, she 
would have cleared the Breeze and passed 
astern; that, instead of keeping to wind- 
ward, she changed her course and headed 
on to the Breeze; that, when this was dis- 
covered, the helm of the Breeze had been 
placed amidships, and her foresail had been 
partially lowered preparatory to anchoring, 
and the Hazard was about a length off; that 
the master of the Breeze immediately put 
his helm up, but before the vessel answered 
it, the bowsprit of the Hazard struck the 
side of the cabin of ,the Breeze about twelve 
feet forward of her' stern, driving the cabin 
forward, breaking the rail, and otherwise 
seriously injuring the Breeze; that the force 
of the blow knocked the Breeze around, so 
that she payed off on the other stretch; and 
that the Hazard then slid off and went on 
up the river and sank. 

The mass of contradictory and incompre- 
hensible evidence in this case is such as to 
make it impossible to arrive at any entirely 
satisfactory conclusion as to the real facts. 
Some points, however, are well established. 
The marks of the collision left on the Breeze 
show certain things both affirmatively and 
negatively. There was a break on her port 
rail, about twelve feet forward of her stern. 
The space between her port rail and the 
port side of her house was about two feet 
There was a dent in the port side of her 
house, made by the end of the bowsprit of 
the Hazard, at a point about three feet for- 
ward of the place where the port rail was 
broken. The blow angled forward in direc- 
tion. The after part of the dent in the side 
of the house was deeper than its forward 
part. The house was shoved forward as 
tvell as to starboard. On these facts the 
claimants insist, and correctly, that, at the 
moment of the blow, there was an angle of 34 
degrees between the forward directions of 
the two vessels. 

The theory of the libel is, that the Breeze 
outsailed and overtook the Hazard, and 
passed her, being to the starboard, and then 
suddenly changed her course to port, across 
the bows of the Hazard, and, in so doing, 
struck the bowsprit of the Hazard. How 
this could have been, . consistently with the 
condition of the marks left on the Breeze, 
and with the results of the blow upon her, 
it is impossible to imagine. For the colli- 
sion to have occurred in the manner set 
forth in the libel, requires that the house on 
the Breeze should have been shoved astern 
instead of forward. I deem it impossible 
that the collision could have occurred by the 
passage of the Breeze across the bows of the 
Hazard, as claimed in the libel. 

On the other hand, according to the an- 
swer, when the Breeze was heading north- 
west and the Hazard was heading east, so 
that, if the Hazard had struck the Breeze, 
in their then respective courses, the direction 
of the blow would have angled aft on the 



Breeze 45 degrees, the Hazard changed her 
course seven points, passing by the Breeze, 
and making a turn, so that she approached 
the Breeze from aft, and the direction of the 
blow angled forward on th^ Breeze 34 de- 
grees. If, as the answer claims, the Breeze 
remained heading northwest, this would 
make the Hazard, at the time of the blow, 
head north by east. If the Breeze, heading 
northwest, was in the wind, then the Hazard, 
which, when heading east, was sailing with 
the wind four points abaft her beam, on her 
port side, and had, according to the evidence, 
her boom off to port, must have come 
around seven points towards the wind, and 
to within five points of the wind— an opera- 
tion which would certainly have caused her 
boom to gybe over to starboard, which, on 
the proof, it never did. Moreover, the story 
of the answer makes the Hazard go tlu:ough 
the most extraordinary manoeuvre, of leav- 
ing her proper course, which was east, and 
tm-ning seven points towards the wind and 
towards the Breeze, apparently for the sole 
purpose of hitting the Breeze. It is impossi- 
ble to believe that the collision occm-red in 
the manner stated in the answer. 

Yet the collision did occur.- It happened 
in broad daylight, when there was no rea- 
son why each vessel should not have seen 
the movements of the other, and when 
there were no circumstances to make the 
case one of inevitable accident, and when 
the collision must have been caused by fault 
on the part of both vessels or of one of 
them. I cannot determine, from the proofs, 
whether there was fault in both vessels or in 
only one of them, or what specific fault there 
was on the part of either. Certain it is, 
that the libeUants have failed, by satisfac- 
tory evidence, to maintain the account of the 
occurrence given in the libel, and to show 
that the collision happened through any fault 
on the part of the Breeze. 

I am free to say that the case is one, in 
my opinion, of inscrutable fault. In that 
view the point has not escaped attention, al- 
though not discussed by counsel, that the 
libellants may urge, on the strength of cer- 
tain observations in text writers and in re- 
ported cases, that the damages sustained by 
the vessels ought to be equally divided be- 
tween them.' I have examined the authori- 
ties on the subject. The question is not set- 
tled for this court, and I am free to adopt 
what I believe to be the proper rule, namely, 
that, where the libellant does not establish 
fault in the vessel sued, such vessel must be 
allowed to depart from court without being 
mulcted in any amount, no matter whether 
the court concludes that the collision was the 
result of inevitable accident, or of some 
fault that is inscrutable; and that it is only 
where the vessel sued is affirmatively and 
specifically held to be in fault, either solely 
or jointly with some other vessel, that she 
can be condemned in any damages. I can- 
I not yield assent to the proposition, that a 
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party can bring another into court, and, 
without establishing against him the cause 
of action alleged, depart with a portion, at 
least, of the fruits of a successful litigation. 
I forbear to discuss this question at length, 
or to cite the authorities on the subject. 

The libel must be dismissed, but, under 
the peculiar circumstances of the case, I 
shall impose no costs on the libellants. 



BREXELL OnJYTON v.). See Case No. 17,- 
026. 



Case mo, 1,830. 

Ex parte BRENEilAN. 
[Crabbe, 456; ^ 1 Pa. Law J. 33, 183.] 

District Court, E. D. Pennsylvania. May 21, 

1842. 
Act of Bankruptcy — AssIG^:^rEST fok Benefit 

OF GllEDlTOKS. 

1. The intention of congress in passing the 
bankrupt law of 19th August, 1841 [5 Stat. 
440], was for the benefit of both creditors and 
debtors, and to produce a general equality 
among the former. 

2. There is a marlied distinction, under the 
bankrupt law, between assignments by volunta- 
ry and involuntary bankrupts. 

3. The decisions in Pennsylvania which rec- 
ognise the validity of assignments with prefer- 
ences, do so expressly on the ground that no 
bankrupt law was in existence when they were 
made. 

4. Bankruptcy does not consist in the pro- 
ceedings in court; it occurs in the course of a 
man's business, and the proceedings are to 
ascertain whether or not he is a bankrupt. 

5. A general assignment by an insolvent, for 
the benefit of preferred creditors, is an act of 
bankruptcy, even if made without moral fraud, 
and under the importunity of creditors. 

[Cited in Grow v. Ballard, Case No. 5,848; 
Bison V. Knapp, Id. 11,861.] 

In bankruptcy. This was a petition by 
certain creditors of Henry Breneman, to 
have him declared a bankrupt, under the 
act of 19th August, 1841 (5 Stat 440). It 
appeared that Breneman was a retailer of 
merchandise, in the borough of Columbia, in 
Lancaster county, Pennsylvania; that on 
the 9th of March, 1842, he requested one 
Reuben Mullison to take an assignment of 
all his property, stating that he was obliged 
to that course, as his brother, Gideon Brene- 
man, to whom he was indebted, was "trou- 
bling him and threatening to push him, and 
he could not get on any further," he being in- 
debted to Gideon Breneman in a large sum, 
part of which belonged to the estate of an- 
other brother, Levi, for whom Gideon was 
trustee; and that on the 10th of March, 
1842, a general assignment was accordingly 
made to MuUison. Under this assignment 
there were various preferences:— to Gideon 
Breneman in his own right, and as trustee of 
Levi Breneman, and to others. After some un- 
successful negotiations between the credit- 

* [Reported by William H, Crabbe, Esq.] 



ors and Mullison, this proceeding was com- 
menced. 

B. H. Brewster, for petitioning creditors. 

The gi'ounds of this application are, that 
the respondent, on the 10th of March last, 
made a fraudulent assignment in contem- 
plation of banki'uptcy; and that he gave 
preferences to some creditors over others. 
The banki'upt law makes void and fraudu- 
lent all transfers in contemplation of bank- 
ruptcy, and the whole end, scope, and object 
of the banlirupt law is to prevent prefer- 
ences, and produce equality among creditors. 
Our law makes such preference a fraud. 
Eden, Bankr. Law, 37. The assignment im- 
posed terms on the creditors; it was vol- 
untarj^ as no suit was pending or threat- 
ened at the time. Thornton v. Hargi-eaves, 
7 East, 544. The only reason for allowing 
preferences at any time is, that they relieve 
the debtor from present difficulties, and en- 
able him to go on with his business. Mor- 
gan V. Horseman, 3 Taunt. 241; Eden,, 
Bankr. Law, 38, 39. The first section of the 
bankrupt law makes it an act of bankruptcy 
to put property out of the way of execution, 
as was done by this assignment. 4 Har. 
Dig. tit "Bankrupt;" "Wedge v. Newlyn, 4 
Bara. &■ Adol. 831. So also is the convey- 
ing away of the principal part of a trader's 
goods and other property. Carvalho v. 
Bm-n, 1 Nev. & M. 700; Botcherby v. Lan- 
caster, 1 Adol. & E. 77; Stewart v. Moody, 
1 Cromp. M. & R. 777; Pulling v. Tucker, 4 
Barn. & Aid. 382; Wheelwright v. Jack- 
son, 5 Taunt. 109; Ogden v. Jackson, 1 
Johns. 370; Logan v. Patrick, 5 Cranch [9 
U. S.] 288. And this was a general assign- 
ment 

Mr. Mallery, for Breneman. 

The only act of bankruptcy which has been 
alleged is the assignment, and the intent 
with which it was made. The act of con- 
gi-ess requires the conveyance or assignment 
to be fraudulent in order to make it an act 
of bankruptcy. What does "fraudulent" 
mean under the act? We must resort to the 
common law for an explanation, and we 
answer that the conveyance— to be an act of 
bankruptcy— must be such an one as woidd 
be void for fraud at common law. This must 
have been the meaning of congress; had 
they intended differently, they would have 
so expressed it. But to pay an honest debt 
is not fraudulent, nor to pay one creditor be- 
fore another, neither is it fraud in a creditor 
to obtain a lien by suit and judgment. To 
make a payment fraudulent it must be to^ 
a person who has no right or claim. The 
assignment here, therefore, was not fraudu- 
lent at common law; it would not have been 
so under the statute of 13th Eliz.; and both 
statute and decision had made it valid in 
Pennsylvania. The construction of the bank- 
rupt law contended for by the other side, 
would repeal the act of the legislatm-e, and 
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reverse the decision of the supreme court, of 
Pennsylvania. Congress has no such power 
or authority; their constitutional right to 
pass a bankinipt law may be exercised with- 
out repealing the laws of a state, or impair- 
ing the contracts of individuals. The whole 
of the second section of the act must he tak- 
en together, and to make any of the acts 
there enumerated an act of bankruptcy, -it 
must be for the benefit of a person not a 
bona fide a'editor. The preference, in order 
to be an act of bankruptcy, must not only be 
fraudulent— and fraud is to be proved by 
the petitioners, not presumed— but it must be 
made in contemplation of bankruptcy, ,'of 
which there is no evidence in this case. The 
assignment must be voluntary; it must be 
spontaneously made with a view to becoming 
a bankrupt, before it will be an act of bank- 
ruptcy, and it must not have been produced 
by the urgency, entreaty, or persuasion of 
creditors. Smith v. Payne, 6 Term R. 152; 
McMechen v. Grundy, 3 Har. & J. 185-192. 
Nor does the fact of an assignor being insol- 
vent, render the assignment an. act of bank- 
ruptcy. Fidgeon v. Sharped ,^5 Taunt 539; 
Morgan v. Brundrett, 5 Barn. & Adol. 289. 

Mr. Meredith, for' petitioning creditors, in 
reply. . , ' 

Under the act of congress, petitioning cred- 
itors must establish three facts to make out 
their case: these are— First, a debt of sufli- 
cient amount due to them; second, that the 
respondent is a trader; and third, an act of 
banla-uptcy. This third fact is the only one 
which is disputed now, and the question is, 
whether the assignment of the 10th March 
was an act of bankruptcy. The bankrupt 
law was intended to obtain from the debtor, 
in consideration of its benefits conferred up- 
on him, a surrender of all his property for 
the equal benefit of his creditors; and any 
act which prevents this effect is a violation 
of the intent of the law. We contend that 
the assignment was evidently, and on the 
face of it, just such an act: it was for tiie 
benefit of certain particular creditors, and 
tended to prevent an equal distribution 
among all. We admit that the assignment 
would have been good at common law,' and 
under the statute of Elizabeth; but -under 
the bankrupt law it is void. Neither does 
the argument from its validity under- the 
Pennsylvania decisions and laws avail any- 
thing in. supporting it: granting that it 
would be good as regards Pennsylvania law 
only, the bankrupt law, which makes it void, 
is supreme; and it may be observed, also, 
that those very Pennsylvania decisions 
which recognise the validity of such an 
assignment do so on the express ground that 
there was then no banlo-upt law in existence. 
This assignment, therefore, was void under 
the bankrupt law, and an act of banliruptcy 
—First because it was fraudulent, and sec- 
ond, because it was in contemplation of 
banliTuptcy. It was fraudulent— not in any 
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common law or criminal sense— but under 
the act of congress, involving no idea of 
moral fraud, because in contravention of the 
policy of that act; and any other construc- 
tion of the word "fraudulent" used therein 
would render the law wholly useless. It 
was in contemplation of banliruptcy. It 
was itself an act of bankruptcy because a 
preference. The term "contemplation of 
bankruptcy" used in the act, does not mean 
an anticipation of proceedings in court 
Bankruptcy is the breaking up of a man's 
business by reason of his emban-assed cir- 
cumstances, while the proceedings in court 
are merely to inquire whether this state of 
affairs has arisen before the petition is filed. 
Urgency of creditors has been assigned as an 
excuse for this assignment We reply that, 
in the first place, such urgency only justifies 
a partial delivery of goods, not a general 
breaking up of business, and secondly, that 
we do not think the evidence in this case 
raises the question of urgency at all. 

RANDALL, District Judge. On the 7th 
of April, 1842, John C. Weber and others, 
trading as Weber, Miller & Hand, and Dom- 
inic Eagle and others, ti-ading as Eagle, Wes- 
cott & Gambles, of Philadelphia, presented 
their petition to this court, setting forth that 
Hem-y Breneman, a retailer of merchandise 
in the county of Lancaster, owed debts ex- 
ceeding two thousand dollars, and owed the 
petitioners five hundred dollars and upwards. 
They alleged that the said Henry Breneman 
had, on the 10th day of March then last 
past become bankrupt within the act of 
congress, by 1st having on that day made a 
fraudulent assignment, gift, and ti-ansfer of 
his lands, tenements, goods, chattels, credits, 
and evidences of debts; and 2d, having (in 
contemplation of bankruptcy, and for the 
purpose of giving Gideon Breneman, a cred- 
itor, endorser, and surety of said Henry 
Breneman, as also other creditors and en- 
dorsers of the said Henry Breneman, a pref- 
erence or priority over the general creditors 
of him the said Henry Breneman) conveyed 
and transferred aU his property to Reuben 
Mullison, of • Lancaster county, by indenture 
of assignment dated the 10th day of IMarch, 
1842. And they prayed that proceedings 
might be had to dedare the said Henry 
Breneman a bankrupt within the pui-view of 
the act of congress. 

Notice of the application was published, as 
required by the act of congress and rules 
of com-t and also served pei'sonally on the 
said Henry Breneman, who opposes the de- 
cree prayed for, and in answer to the said 
petition,- says: 1. That he has not made a 
fraudulent conveyance, assignment, &c. 2. 
That he has not, in contemplation of bank- 
ruptcy, and for the purpose of giving Gideon 
Breneman, a creditor, endorser, and surety, 
or other a-editors and endorsers, a prefer- 
ence over his general creditors, conveyed and 
transferred his property as stated in the said 
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petition. 3. That he has never contemplated 
bankruptcy, or any application for the bene- 
fit of the banki-upt law. 4. That the assign- 
ment made by him was yielded to the im- 
portunity of one or more of his creditors, to 
secm'e bona fide debts, and without collusion. 
Evidence has been exhibited, on behalf of 
the respondent which proves that he was a 
retailer of merchandise in Columbia, Lan- 
caster county, and was indebted to his broth- 
er Gideon Breneman, in his individual ca- 
pacity, and also as trustee for Levi Brene- 
man, another brother, who is said to be of 
unsound mind; that he was also indebted to 
the Columbia Bank and Bridge Company in 
the amount of a bill drawn by him on J. 
Kettlewell & Co., of Baltimore, payable at 
sight, and protested for non-payment; that 
he was importuned to pay or secm-e payment 
■of other debts, and on the 9th of March, ap- 
plied to Reuben Mullison, told him he was 
■compelled to make an assignment, and re- 
quested him to become the assignee; his 
brother Gideon was ti'oubling him, he said, 
and he could not get along any further; that 
he owed his brother a large sum of borrowed 
money, part of which belonged to his brother 
Levi, who was in the hospital, and for whom 
Gideon was guardian; and if it was not for 
this and some other borrowed money, he 
had from other people, he would apply for 
the benefit of the bankrupt law. On the 
10th of March, 1842, he executed an assign- 
ment of all his property to Mullison, in trust, 
after payment of expenses, to pay, as of the 
first class, a debt of $2,200, due to Gideon 
Breneman, ti'ustee of Levi Breneman, or in 
his individual capacity; a debt of ?S76.2o, 
due on a bond to Gideon Breneman; a debt 
of §700, due to Henry Heisse, for which 
Gideon Breneman was security; a note for 
$1,000, drawn by Henry Breneman, endorsed 
by Gideon Breneman, and discounted by the 
Columbia Bank and Bridge Company; a 
debt of $126, owing on a due bill to James 
Long; a debt of $127.48 to the estate of 
Christian Yeanish; a debt of $500 to Dr. 
Hugh McGorkle; the freedom dues of Polly 
Hogondobler, a bound girl; a debt of $300 
to the sheriff of Lancaster county, being a 
balance of purchase-money due on property 
purchased by him at sheriff's sale; and a 
debt of $1,251.10 to the Columbia Bank and 
Bridge Company, being the amount of the 
draft on Kettlewell & Co. Ajid, after pay- 
ment of these preferred debts, the balance 
was to be paid to those creditors who should 
execute a release within ninety days. When 
the assignment was made known in Phila- 
delphia, some of the creditors residing here, 
and among them one or more of the peti- 
tioners, went to Columbia, and proposed that 
the assignee should decline acting, and some 
of the Philadelphia creditors be appointed in 
his place, as it was supposed the goods 
could be sold to better advantage here, and. 
in event of that arrangement being effected, 
the Philadelphia creditors were to pay or se- 



cure all the preferences. This proposition 
was submitted to Gideon Breneman and de- 
clined by him, and soon after the present 
proceedings were commenced. 

On the part of the creditors it is contended 
that the assignment is in violation of the act 
of congress entitled "An act to establish a 
uniform system of bankruptcy throughout 
the United States," passed on the 19th of 
August, 1841 (o Stat. 440), and therefore 
void, and in itself an act of bankmptcy; 
while the respondent contends that the as- 
signment is not fraudulent within the mean- 
ing of the act of congress, as all the pre- 
ferred debts were honestly and justly due; 
that it was not made in contemplation of 
banki'uptcy. as the respondent at the time 
avowed his determination not to apply for 
the benefit of the bankrupt law; and that it 
was yielded to the importunity of his cred- 
itors. 

THE COURT then proceeded to read the 
first and second sections of the bankrapt 
law, and continued: 

It is admitted that in this case there was 
no moral fraud; that all the debts preferi-ed 
were bona fide and justly due; and that 
under the laws of Pennsylvania, independ- 
ently of the bankrupt law, flie legality of the 
assignment could not be questioned. It was 
the exercise of a power resulting from 
ownership of property, which those laws had 
not restrained. But there are many cases 
in which the acts of parties who intend noth- 
ing dishonest or immoral become legally 
fraudulent, as being contrary to the policy 
of the law. A familiar instance of this is 
the sale of personal property for a valu- 
able consideration, where the property is left 
in the possession of the vendor; this, al- 
though perfectly honest and binding between 
the parties, is in law fraudulent as to cred- 
itors, because it enables the debtor to obtain 
a credit by the possession of goods to whicli 
he is not entitled. The whole policy of the 
banki-upt law is equality among the credit- 
ors (with the exceptions mentioned in the 
act); it was intended to prevent the debtor 
from giving all his property to some relative, 
or favorite creditor, to the exclusion of all 
the rest; and it declares that such a disposi- 
tion of his property shall be void, as a fraud 
upon the creditors not preferred. That such 
was the intention of congress in passing the 
law now in force cannot be questioned. The 
second section of the act provides, first, for 
the case of involuntary bankrupts, by de- 
claring that all futm"e conveyances, pay- 
ments, securities, &c., made or given by any 
bankrupt, in contemplation of bankruptcy, 
shall be void, and a fraud within the act; 
and the assignee under the bankruptcy shall 
be entitled to claim the property so conveyed 
as part of the assets of the bankrupt; it 
then provides that, in case of a voluntary ap- 
plication, if any such assignment had bpen 
made by the petitioner after the 1st of Janu- 
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^ry, 1S41 (upwards of seven montlis before 
the passage of the law, and more than a 
year before it took effect), ui contemplation 
of the passage of a bankrupt law, he should 
not be entitled to his discharge, unless it was 
assented to by a majority of the creditors 
not preferred. Showing a marked ' distinc- 
tion between the cases of voluntary and in- 
voluntary bankrupts. Again, it is made the 
■duty of the assignee to claim the property as 
part of the assets of the bankrupt; but how 
can this be done unless the party be declared 
a bankrupt? for until this, until the decree of 
bankruptcy, there can be no assignee. 

The doctrine contended for by the respond- 
ent's counsel would completely nullify so 
much of the law as prohibits a preference of 
one creditor over another. A man might as- 
sign the whole of his estate to one or more 
favorite creditors, to whom he was bona fide 
•indebted, and then decline to apply for the 
benefit of the .bankrupt law, but if pressed 
by his other creditors, be content with an ex- 
emption from personal arrest by a discharge 
under the state insolvent law; and if his 
creditors cannot proceed against him, and 
have him declared a banki*upt by adverse 
proceedings, the assignment would remain 
effectual.' Such, I conceive, could not have 
been the intention of congress. The law was 
intended for the benefit of creditors as well 
as of debtors; but the construction of the re- 
spondent would render it for the benefit of 
debtors only. 

It has been said that congress had no 
power to pass a law which would have the 
effect of making void an assignment recog- 
nised by the laws of Pennsylvania. This 
argument was not much pressed; indeed, it 
•could not be, for, independent of the power 
given to congress by the eighth section of the 
urst article of the constitution of the United 
States, the decisions which recognise the 
validity of assignments with such prefer- 
ences do so expressly on the ground that 
there was no bankrupt law in existence at 
the time. But, it is said, the respondent 
never intended applying for the benefit of 
the bankrupt law, and, therefore, the assign- 
ment was not made in contemplation of 
bankruptcy. Bankruptcy, however, does not 
■consist in the proceedings in court. It takes 
place in the course of a man's business, and 
the px'oceedings in coiKt are to ascertain 
whether the party was or was not a bank- 
rupt at the time the original petition was 
filed. Bankruptcy is well defined to be "tibie 
state of a man imable to pursue his business, 
and meet his engagements, in consequence of 
the derangement of his affairs." Now what 
can more effectually render a man imable to 
pm-sue his business, and meet his engage- 
ments, than a transfer of aU his property for 
the benefit of some of his creditors to the ex- 
clusion of others? Can it be supposed he 
did not contemplate the entire breaking up of 
his business, and his inability to meet his en- 
gagements, at the time he executed the as-. 
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signment? In the case before us the instru- 
ment itself avers, as part of the considera- 
tion, "sundry debts and sums of money ow- 
ing by the said Henry Breneman, which he is 
unable to pay at present." It would be dif- 
ficult indeed to establish that *any act was 
done in contemplation of bankruptcy within 
the meaning of the act of congress if this 
was not such an act. Again, it is said this 
assignment was yielded by the respondent to 
the importunity of his creditors, and there- 
fore it is not an act of bankruptcy. In Eng- 
land it has been decided that a debtor who, 
yielding to the importunity of his creditor, 
delivers him a portion of his property in sat- 
isfaction of his debt, whereby the creditor ob- 
tains more than the other creditors will re- 
ceive on an equal distribution, does not there- 
by commit an act of banla-uptcy. But no cast, 
is found in which the debtor surrendered the 
whole of his property to the importunity of 
his creditor, which was not declared an act 
of bankruptcy; because, by a surrender of 
the whole and breaking up of his business, 
the debtor does not relieve himself from any 
present difficulty, which is considered the mo- 
tive for such an act when really done imder 
the pressure of a threat. But in this case 
that question can hardly be said to arise 
under the evidence; the proof of pressure by 
any one before the assignment, is extremely 
slight, and several persons are preferred 
who do not appear to have made any de- 
mand at all of the amount due them. 

In my opinion the petitioners have fully 
established their right to the decree prayed 
for, and it is accordingly awarded to them. 
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Case "No. 1,831. 

BBENNAN v. The VERGO.^ 

Circuit Court, E. D. New York. August 16, 
1876.' 

CoLLisios — ^Between Steam axd Sail — Lights — 
Speed. 
p.. A steamer off the New Jersey coast at 
night on a southwesterly course, in fair weath- 
er, with plenty of sea room, met a schooner 
bearing northeasterly, so that, except for a 
change of course, a collision was probable. The 
steamer ported her helm twice so as to allow 
the schooner to keep her course, but a collision 
occurred, the port bow of the schooner strik- 
ing the steamer on the starboard side. Held, 
it being apparent that the collision would not 
have occurred had the schooner held her course 
according to the rules of navigation, and that 
the steamer was properly handled under the 
circumstances, that the latter was not liable.] 

[2. When the red light of the schooner was 
first seen from the steamer, the helm of the 
latter was ported, and shortly thereafter, both 
lights of the schooner becoming visible, the 

^ [Not previously reported.] 

* [Affirming The Vkgo, Case No. 16,975.] 
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steamer's helm was again ported. Edd that, 
if the latter action was erroneous, it was at 
most an error of judgment forced tipon the 
steamer in an emergency because of the schoon- 
er's misconduct.] 

[3. The speed of the steamer being the usual 
rate, it was not an element in the collision, she 
having stopped so soon as the necessity was 
apparent.] 

[Appeal from the district court of the 
United States for the eastern disti'ict of New 
York. 

[In admiralty. Libel by Brennan and 
others, owners of the schooner Speculator, 
against the steamship Virgo, to recover for 
injuries sustained by collision. The district 
court dismissed the libel (Case No. 1G,975), 
and libelant appeals. Affirmed. 

[For a decision granting libelant's motion 
to file new seciurity for value pending this ap- 
peal, see Case No. 16,9TC.] 

HUNT, Circuit Justice. About two o'clock 
of the morning of September 2, 1872, a colli- 
sion occurred between the steamship Virgo 
and the schooner Speculator, off the Jersey 
coast, between Cape May and Abseeom. 

The libel, on behalf of owner of the schoon- 
er, alleges, that the green light of the 
steamship was first seen on the port bow of 
the schooner, and then the three liguts were 
seen, the steamer coming directly for the 
schooner; the schooner being close hauled 
on a starboard tack, the wind being easterly. 
The steamer was going south, and the 
schooner was going north. To bring the 
gi'een light of the steamer first in view of the 
schooner, one of the two facts must exist,— 
the steamer must have been on a course 
easterly as well as southerly or the schooner 
must have been considerably to the west of 
the steamer. 

The answer avers that the com-se of the 
steamer was south by west-half -west; that 
the red light of the schooner was first seen 
on the steamer's starboard bow, but nearly 
ahead. 

The evidence that the steamer was on a 
southwesterly course is abundant, and is un- 
contradicted. We may take it as proved 
that the steamer was on that coui-se, and 
that the schooner was considerably to the 
west of her, on a course generally north-east 
The mate of the schooner testifies, that he 
first saw the white light of the steamer, and 
she was then on the schooner's port bow 
about three points. He then saw her green 
light, and in about three minutes the vessels 
came together. The red light, he says, he 
had not seen, as it was on the other side. 
The statements of the libel and of the an- 
swer, and the evidence of the mate of the 
steamer and the mate of the schooner, sub- 
stantially concur as to the position of the two 
vessels when they were respectively discov- 
ered. The steamer was going in a southerly 
direction; the schooner in a north-easterly 
direction; the latter to the west of the latter 
and head on, or nearly so, the schooner bear- 
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ing rather more south than the steamer to the 
north. As the vessels thus ran, a collision 
was probable. There was plentj' of sea 
room, perfect equipment on both vessels, and 
nothing to prevent the application of the gen 
eral nile that the schooner should hold her 
course, and that the steamer was bound tf> 
avoid the collision. The mate of the schoon- 
er testifies that the schooner was kept on her 
course, and that there was no variation. The 
man at the wheel, or the other man on deck, 
is not produced to sustain him. No one else 
speaks to the point The mate and the look- 
outs of the steamer give a different account 
They all testify on this point the mate with 
the greater intelligence. 

The mate states that he first saw a faint 
red light a point and a half ofE the starboard 
bow of the steamer; that tlie steamer's helm 
was then put hard aport, the vessel hova 
around, and she was steadied on that course: 
The effect of this movement .was to increase 
the westing of the steamer, and to carry her 
astern of the schooner. Presently he saw 
both lights of the schooner, and again or- 
dered the steamer's helm to be ported, and 
then he saw her green light only. This ac- 
count can only be true on the theory that 
the schooner not only failed to hold her first 
course of the general direction of northeast, 
but that she swung to the west so far as first 
to show both her lights squarely to the 
steamer, and then again so far as to present 
her green or starboard light only to the- 
steamer. What might otherwise be an em- 
barrassing question of fact upon the state- 
ment of witnesses is rendered less difiicult 
of solution by a reference to the manner In 
wliich the vessels came together, in respect 
to which the evidence does not seriously dif- 
fer. The vessels going severally north-east 
and south-west, the collision must occur by 
the striking of the port side of the schooner, 
upon the port of the steamer or starboard 
to starboard, as the schooner should be to 
the south or to the north of the steamer. 
That two vessels going respectively north- 
east and southw^est should collide by striking 
the port side of the one upon the starboard 
side of the other, or the bow of one at right 
angles to the port side of the other, is as im- 
possible as that vessels going north and 
south, with sterns towards each other, should 
collide before they had sailed around the 
world. The mate of the schooner testifies- 
that when the collision occm-red "the steam- 
er was laying across our bows; we were 
struck on our starboard bow and about the 
jibboom, by the bow of the steamer." The 
captain of the schooner says, that when he 
came on deck "there wafe a vessel, say about 
thirty yards from us, running directly for 
oiu- starboard bow. They put her helm to 
port, and she slewed sufficient to sti-ike our 
bow sprit with her port bow;" and again: 
"She struck us on our starboard side with 
her port bow and broke off our jib-boom." 

The mate of the steamer says: "At the mo- 
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ment of the collision, our vessel was about 
west soutli-west I loolced at tlie compass. 
Wlien we came togetlier, tlie sdiooner came 
stern on and struck us a full blow at riglit 
angles. When the schooner struclc us she 
slewed around broad side to us, so that her 
starboard side came along our port side." 

I cannot reach any other conclusion upon 
this testimony than that the schooner made 
a great change in her course after she was 
sighted by the steamer,— she swung around 
so far that what was a northeasterly course 
when first seen became nearly a north west 
course when the accident occm-red. Taking 
the schooner's evidence only, there can be no 
avoiding the conclusion that she filled away 
running across the course of the steamer. 
The steamer's evidence is to the same effect. 
I cannot say that there was error in the ac- 
tion of the steamer in porting the second 
time. And in any event an error of judg- 
ment in an emergency forced upon her by 
the misconduct of the schooner will not 
change the rights of the parties. Nor do I 
see any difficulty to arise from the speed of 
the steamer. It was the usual speed not 
excessive, and was not an element in the 
collision; she stopped as soon as the necessity 
appeared. Upon the whole case I am of the 
opinion that the judgment below dismissing 
the libel was right, and should be affirmed. 



Case No. 1,833. 

In re BRENT. 

[2 Dill. 129;^ 8 N. B. R. 4i4; IS Int. Rev. 
Rec. 159.] 

Circuit Court, E. D. Missouri. March, 1873. 

Bamkudpt Act — Fraudulent Pkefekexce — 

Withdrawal of Consent to Discharge. 

1. A creditor who has consented in writing 
to the discharge of the bankrupt under the 
fifty per cent, clause, and -whose consent has 
been acted upon and filed, has no absolute 
right to withdraw or cancel it, though such 
right be claimed on the day fixed for the hear- 
ing. 

[Cited in Re Seeley, Case No. 12,628.] 

2. Section 29 [Act March 2, 1867; 14 Stat. 
531], as to what frauds upon the bankrupt act 
will disentitle the bankrupt to a discharge, con- 
sidered. 

In bankruptcy. Petition for review under 
section 2 of the bankrupt act 
Edmund T. Allen, for opposing creditors. 
Wm. C. Marshall, for bankrupt. 

DILLON, Circuit Judge. 1. This is a peti- 
tion to review the action of the district court, 
in refusing to allow certain creditors to 
witlidra^ their assent to the discharge of 
the bankrupt, and in overruling their speci- 
fications of the groimds of their opposition 
to such discharge. 

Due steps were taken by Oie bankrupt to 
procure his discharge under section 29 of the 
act, and a time was appointed for the hear- 
ing of the application, and notice given to 

^ [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the creditors to appear and show cause, if 
any tiiey had, why a discharge should not 
be granted. The assets not being equal to 
fifty per cent, of the claims proved against 
his estate, the banki-upt set about to obtain 
the written assent to his discharge of a ma- 
jority in number and value of his creditors 
who had proved their claims. The written 
assent of the requisite number was procured 
and filed by the bankrupt at the time fixed 
for the hearing of the application for dis- 
charge. At the time fixed for the hearing, 
two creditors who had signed their assent 
to tlie bankrupt's discharge appeai-ed and 
objected to the discharge, and filed petitions 
to withdraw such assent, or have it held for 
naught. The petition to withdraw their as- 
sent was m:ged upon two grounds— first, as 
a matter of right, irrespective of any fraud 
practiced upon them in gi'anting it; second, 
that the assent was procured by fraud, and 
given under a mistalce of fact 

The second ground is. not established by 
the evidence; and as to the first ground, I 
am of opinion that when a creditor has once 
given his assent in writing, and the bank- 
rupt has acted upon it and other creditors 
have given theirs and presumptively been 
influenced by each other's action in this re- 
spect, and the assent of the requisite num- 
ber in value and amount is obtained and 
filed at the hearing, that a creditor thus 'as- 
senting has no absolute right, even on the 
day fixed for the hearing, to withdraw or 
cancel his assent in writing. I see no error 
in the order of the district court in refusing 
the prayer of the opposing creditors in this 
respect 

2. It is urged by the opposing creditors 
that the district court erred under the proofs 
in overruling their objections to the bank- 
rupt's discharge. The grounds of their ob- 
jections were certain payments whereby it 
is alleged a portion of the creditors were 
preferred. 

The bankrupt was a country merchant, 
usually carrying a stock of several thousand 
dollars. The evidence to establish the al- 
leged fraudulent preference mainly consisted 
of the examination of the bankrupt before 
the register. In that he says he first discov- 
ered his insolvent condition on the 6th day 
of March, which was after the payments 
were made, now claimed to have been fraud- 
ulent It is urged by the opposing credit- 
ors that the bankrupt was insolvent before 
this, and that he knew or had good reason 
to know it, and that payments made to cred- 
itors under such circumstances, though not 
made in contemplation of becoming a bank- 
rupt and though there was no actual design 
to prefer, deprive him of the right to a dis- 
charge. Without going into the evidence, 
it must suffice to state that it does not ap- 
pear that the payments in question were 
made by Brent in contemplation of becom- 
ing a bankrupt. I think they were made in 
just the opposite contemplation— when he 
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"was carrying on business, and In good faitli 
expecting or hoping to keep along in it. 
Tliese payments, witli one exception of the 
trifling sum of twenty-six dollars, to his 
nephew, were made from time to time in De- 
cember. January, and February, to his busi- 
ness creditors or on account of his business 
paper. 

On reviewing the bankrupt's examination, 
it must be admitted that they were made 
when in point of fact his assets were not 
worth in cash the amount of his liabilities, 
■and when he could not pay in money or oth- 
erwise than by borrowing, all of his liabili- 
ties as fast as they became due. But in this 
manner, that is, by part payments and by 
getting extensions, and by borrowing, and by 
the proceeds of sales and collections, he had 
for some time been keeping afloat; and I 
find that he made the payments in question 
to these various creditors in the bona fide, 
though, as it turned out, erroneous expecta- 
tion that he could keep along, and with no 
actual design to favor or prefer those to 
whom such payments were made. Among 
the very last payments thus made was a 
payment on accoimt of creditors who are 
■actively opposing the discharge. 

There is some difficulty in construing the 
twenty-ninth section of the bankmpt act in 
respect to the kind and degree of frauds up- 
on the act which will disentitle the banlirupt 
to his discharge. But I am not prepared to 
laold that merely for taking too hopeful a 
view of his affairs, and for making pay- 
ments in the course of his business with the 
bona fide, though mistaken, expectation that 
he can keep along without going into bank- 
ruptcy, there being no actual design to favor 
or prefer, the intention of congress was to 
deprive the party of the right to his dis- 
charge, if otherwise entitled to it. I there- 
fore perceive no error in the action of the 
district court. Afiirmed. 

NOTE [from original report]. Nature of ju- 
risdiction conferred upon the circuit court by the 
second section of the bankrupt act, and what 
may be reviewed, see Woods v. Buckewell [Case 
No. 17,99]]; Marshall v. Knox (1872); 16 Wall. 
fS3 U. S.] 551; Knickerbocker Ins. Co. v. 
Oomstock, 16 Wall. [83 U. S.] 258; Morgan v. 
Thornhill, 11 Wall. [78 V. S.] 65; Mead v. 
Tliompson, 15 Wall. [82 U. S.] 635; Hall v. Al- 
len, 12 Wall. [79 U. S.] 452; Hawkins v. Hast- 
ings Nat. Bank [Case No. 6,245], and cases 
<;ited in note. 



Case No, 1,833. 

BRENT V. ARMFIELD. 
[4 Cranch, O. C. 579.] ^ 

Circuit Court, District of Columbia. Oct. 
Term, 1835. 
DoinciLE — Slavekt — Title to Slave. 
1. A person cannot be a resident of two states 
at the same time. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



2. In order to protect the title of the so- 
journer to his slave, brought in under the 4th 
section of the Maryland act of 1796, c. 67, 
it is not necessary that he should bring the 
slave with him. 

'3. The title of the defendant to the slave is 
not protected by the 4th section of the act, if 
he suffer the slave to remain two years after 
he himself has returned. 

This was a petition for freedom. The de- 
fendant [John Armfield] claimed under Mr. 
Ariss Buckner, of Virginia. 

The petitioner [Rachel Brent] claimed free- 
dom by having been brought into the county 
of Washington, D. C, by Mr. Buckner, from 
Virginia, to reside, or for sale, conti-ary to 
the first section of the Maryland act of 
1796, c. 67. 

The defendant claimed a right to bring in 
his slaves, under the 2d section of the act; 
as being a person coming into Washington 
with a bona fide intention of settling there- 
in; and if not with intention to settle in 
Washington, he claimed the right, under the 
4th section, as a sojourner. 

THE COURT (THRUSTON, Circuit Judge, 
absent), at the prayer of Mr. Key, for the 
petitioner, instructed the jui-y that Mr. Buck- 
ner could not be a settled and bona fide res- 
ident in Virginia and Washington at the 
same time, within the meaning of the 2d 
section of the act; and that, in order to find 
for the defendant upon that section, they 
must be satisfied, by the evidence, that when 
he removed to Washington he intended to 
renounce his residence in Virginia, and be- 
come a bona fide resident of another place. 

Mr. Taylor [for the defendant] then prayed 
the court to instruct the jury, that if, from 
the evidence aforesaid, the jury shoiild be- 
lieve that he said Ariss Buckner removed to 
Washington as a sojourner, th'en he was 
not entitled, imder the 4th section of the 
Maryland act of 1796, e. 67, to import the 
petitioner, unless he brought her with him 
for his own use at the time of his removal. 
Which insti-uction, THE COURT refused to 
give; but, at the prayer of Mr, Key, for the 
petitioner, instructed the jury in substance, 
that the defendant was not protected under 
the said 4th section of that act, if the said 
Ariss Buckner returned and removed his 
family to Virginia in December, 1830, and 
left the petitioner hired out in Washington 
till June, 1832, and he did not attempt to 
remove her until that time when he sent for 
her. 

Verdict for the petitioner. 



BRENT fBANK OF THE METROPOLIS 
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BRENT (BANK OF THE UNITED STATES 
v.). See Case No. 910. 
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Case No. 1,834. 

BRENT v. BAjSTK: OF T^ASHINGTON. 

[2 Craneh, 0. C. 517.] ^ 

Circuit Court, District of Columbia. Dee. 
Term, 1824. 

Banks asd Bankisg— Death of StockhoiiDer — 
DrviDEXDS— Set-Off— Lien — ^PKOMissoitir Notes 
— Notice. 

1. Upon the death of a stockholder in the 
Bank of Washington, insolvent, and indebted 
to the United States, the bank has no right to 
set off the dividends accruing upon his stock, 
after his death, against notes upon which he 
•was indorser. 

2. The Bank of Washington has no specific 
lien upon the dividends of its stockholder, in 
consequence of its right to prevent a transfer 
of the stock, until his debt to the bank should 
be paid. 

[See note at end of case.] 

3. After the death of a customer of the 
bank, a notice, left with the person who was 
authorized by him, in his lifetime, to receive 
notices for him, does not bind his executors. 

[Followed in Bank of Washington v. Pierson, 
Case No. 953.] 

At law. Assumpsit for dividends upon the 
testator's bank stock, accruing after his 
death, having died insolvent, and largely in- 
debted to the United States. He was also 
indebted to the bank, as indorser of discount- 
ed notes. The bank claimed a lien on Ms 
stock, under the 11th section of their char- 
ter, and a right to set off the dividends 
against this > debt One of the notes offered 
as a set-off became due after his death. 
His will was proved about a month after the 
note became payable, but the executors did 
not obtain letters testamentary until nearly 
two years afterwards. No notice of non- 
payment by the maker was ever given to 
the executors, nor any inquiry made for 
them; but notice was given to J. H. Reily, 
with whom the testator had agreed, in Ms 
lifetime, that notices for Mm should be left. 

THE COURT (THRUSTON, Circuit Judge, 
contra) was of opinion that such notice was 
not sulticient. 

THE COURT also (THRUSTON, Circuit 
Judge, doubting) decided that the bank had 
no specific lien upon the dividends accruing 
after the death of the testator, he being in- 
solvent, and indebted to the United States, 
The lien upon the stock is given by the char- 
ter; but it is only given by means of the 
power to refuse to. permit a transfer to be 
made on the books of the bank until the debt 
due by the stockholder to the bank is paid. 
The charter gives no power to retain the 
dividends; and, upon the death of the testa- 
tor, new rights accrued. The bank had no 
right to set off the dividends accruing after 
the death of the testator. 

[NOTE. Subsequently the bank and the 
United States both laid claim to the stock, — 
the former by reason of a provision in its char- 
ter giving a lien, and the latter under a claim of 

* [Reported by Hon. William Craneh, Chief 
Judge.] 



priority. The circuit court found in favor of 
the bank, and this finding was affirmed, on ap- 
peal, by the supreme court. See Brent v. Bank 
of Washington, 10 Pet (35 U. S.) 596.] 



BRENT (BANK OF WASHINGTON v.). 
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Case "No. 1,835. 

BRENT et al. v. BECK 

[5 Craneh, C. C. 461.] "■ 

Circuit Court, District of Columbia. March 
Term, 183S. 

Repleviit-— "When Lies— Custokia Legis. 

If a constable, having a warrant to arrest a 
man on a charge of forgery, seize and search 
his trunk, and find therein articles which he 
suspects were stolen, and takes them into his 
custody, they are not thereby in lie custody of 
the law, but may be replevied. 

[See Wood v. Weimar. 104 U.S. 792. Contra,. 
Murphy v. Tindall, Case No. 9,952a.] 

At law. This was a rule to show cause 
why a writ of replevin, issued in the name 
of W. L. Brent and Robert J. Brent, against 
Lambert S. Beck, should not be quashed,, 
because the goods replevied were in the cus- 
tody of the law. The defendant being a con- 
stable, and having a warrant to arrest one 
Henderson, upon a charge of forgery, search- 
ed Ms tnmk, and finding therein some arti- 
cles wMch he suspected were stolen, he 
took them Into his custody, wMch custody 
Mr. Bradley, for defendant, contended was 
the custody of the law, and cited Dalt Just 
409; 1 Chit Cr. Law, 819, 865, 867. 

THE COURT (THRUSTON, Circuit Judge, 
absent) stopped Sir, Brent, who was about 
to reply, and refused to quash the replevin. 
CRANCH, C. J., observed that the property 
did not apear to have been in the custody 
of the law. Mr. Beck may have done right 
in taking the goods, but having no warrant 
therefor, or to arrest Henderson for theft, 
Ms custody was not the custody of the law^ 
so as to make it- any contempt of this court, 
or of any court, to replevy them. Rule dis- 
charged. 
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Case No. 1,836. 

BRENT? V. BRASHEAIiS. 

[2 Craneh, C. O. 59.]* 

Circuit Court, District of Columbia. Nov. 
Term, 1812. 

Bail— Justification. 
The marshal may justify appearance-bail at 
the second term after exception taken at the 
rules. Quaere? 

The writ was returnable to November 
term, 1811- The plaintiff excepted to the ap- 

* [Reported by Hon. William Craneh, Chief 
Judge.] 
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pearance-bail at the fii"st rules in January, 
1812. At April rules there was a common 
order against the defendant and bail. At 
May rules the office judgment was confirm- 
■ed. No motion was made at July term, 
1812, for judgment against the marshal, but 
nil debet was joined for the surety. At this 
term, (November, 1812,) the marshal offers 
to justify the bail. 

Mr. Ramsey and Mr. W. Herbert objected; 
contending that the marshal is fixed, be- 
cause all questions as to the sufiiciency of 
bail are to be decided by the court at the 
first term after exception taken. Virginia 
Law, Dec. 12, 1792, p. 78, § 27. 

Mr. N. Herbert, and Mr. Taylor, for the 
ilefendant. There can be no judgment 
against the marshal, until the court has de- 
cided the bail to be insufficient. The plain- 
tiff must follow up his exception, in the 
office, by a motion to the court at the next 
succeeding term. 

THE COURT (THR0STON, Circuit Judge, 
absent) was of opinion, that the marshal 
might now justify the bail if he would; but 
doubted whether he was now bound to do 
so, the plaintiff having omitted to have the 
question of sufficiency decided at the last 
term. 

NOTE [from original report]. Mr. E J. Lee 
afterwird showed the court a letter from 
Judge Lyons, dated August 12th, 1800, in which 
he says: "The plaintiff h-is a right to object to 
the sufficiency of the bail in the office, and the 
clerk had no right to determine it; nor can he 
admit an appearance in such cases, without the 
consent of the plaintiff; neither should the 
court inquire into it, unless the defendant moves 
to set fside the judgment obtained in the of- 
fice at the next succeeding term. Such has 
been the practice, and I think the law warrants 
it" 



Case No. 1,837. 

BREXT V. COYLE. 

[2 Cranch, O. C. 287.] ^ 

Circuit Court, District of Columbia. April 
11, 1822. 

Negotiable Ixstuusiexts — Demand — Cdstom and 
UsiGE — Afpeakaxoe — Effect after Discos- 

TINUAN'CE. 

1. According to the usage of the banks in 
the District of Columbia, it is not necessary to 
demand payment of a note discounted at any 
of the said banks until the day after the last 
day of grace. 

[See Bank of Alexandria v. Wilson, Case No. 
856.] 

2. The discontinuance of a cause, under the 
Jlaryland act of 1785, c, 80, for want of an 
appearance or proceeding for two terms after 
the suggestion of the death of a party, is cured 
by the subsequent appearance, trial, and ver- 
dict. 

At law. Assumpsit, against the indorser 
of a promissory note discounted at the Pa- 
triotic Bank of Washington, for the accom- 
modation of the maker. No demand was 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



made of payment on the maker until the day 
after the last day of grace. 

Upon the ti-ial, THE COURT (THRUS- 
TON, Circuit Judge, absent), at the prayer of 
the plaintiff's counsel, instructed the jm-y 
"that, if they would believe from the evi- 
dence that it was the imiform practice and 
usage of the Patriotic Bank, and all the 
banks in the county of Washington since 
their respective establishment, to demand 
payment of the makers of the notes dis- 
cotmted by the said banks on the day after 
the last day of grace, and that this practice 
and usage were known to the defendant 
[Andrew Coyle], and that he indorsed the 
said note with a knowledge of the said prac- 
tice and usage, and for the purpose of being 
discounted at some one of the said banks, 
to renew, or to be substituted for, another 
note or notes before that time discounted by 
such bank, and with the understanding and 
expectation that if the said note should not 
be duly taken up at maturity, it was to be 
proceeded with by such bank, or by the hold- 
er of such note according to the practice and 
usage aforesaid, by being presented for pay- 
ment and demanded of the maker on the day 
after the last day of grace as aforesaid, and 
not sooner; and that the note, now in suit, 
was so proceeded with, presented, and de- 
manded, then the plaintiffs are not preclud- 
ed from recovering in this action upon the 
said note by reason of the omission to de- 
mand payment of the maker of the said 
note before the said day after the last day of 
grace as aforesaid." 

To this instruction the defendant took a 
bill of exceptions, and obtained a writ of er- 
ror, but did not prosecute it, as the plaintiffs 
agreed to stay execution until the cases of 
Renner v. Bank of Columbia [Case No. 
11,699], and Magruder v. Bank of Washing- 
ton' [Id. 8,963], which were decided in this 
court, at this term, upon the same question 
of demand and notice, should be decided in 
the supreme com't. In those cases (9 "NA'heat 
[22 U. S.] 581, 598) the judgment of this 
court was affirmed. After the verdict in this 
cavise, the defendant's counsel, Mr. Ashton, 
moved in arrest of judgment, "because this 
suit was instituted in June term, 1818, and 
at June term, 1820, the death of Robert 
Brent, the original plaintiff w^as suggested, 
and there was no appearance entered for the 
executors until after October term, 1821, in 
consequence of which the said suit ought to 
have abated." The Maryland act of 1785, 
c. 80, § 1, provides that upon the death of a 
party, "in case there be no appearance or 
proceeding by either party, in any case afore- 
>.-aid, before the tenth day of the second 
court after the death shall be suggested, then 
the action shall be sti'uck off the docket, and 
discontinued." 

Mr. Ashton, for the defendant, contended 
that the action was, by the statute, actually 
discontinued for want of appearance, and 
further proceeding before the tenth day of 
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the second term after the suggestion of the 
death of the plaintiff, and the cause ought 
not to have been brought forward on the 
docket. 

Mr. Law and air. Randall, contra, contend- 
ed that the act of 1785, c. SO, applies only to 
cases where there is no appearance on either 
side, the previous clauses of the act having 
provided for the case of the death of one of 
the parties. The words are, "in case there 
he no appearance or proceeding by either 
party;" but here there has been constantly 
an appearance of one party and a proceed- 
ing, that is, a continuance at the request of 
the defendant But if there was a legal dis- 
continuance, the objection comes too late 
after vei^dict The defendant, by going to 
trial has waived the discontinuance. By 
the statute of jeofails the defect is cm-ed by 
the verdict. Altev verdict, judgment shall 
not be arrested on account of a discontinu- 
ance. 1 Com. Dig. 460, 462, tit "Amend- 
ment;" 5 Com. Dig. 538, tit "Pleaders," S. 
47; Tid. Pr. 835, 888. 

THE COURT (THRUSTON, Circuit Judge, 
conti*a) informed Mr. Ashton that the con- 
struction given by him to the act of 1785, c. 
80, was that which had been uniformly given 
by the courts of Maryland, and requested 
him to confine his argument to the question 
whether the discontinuance can be taken ad- 
vantage of after verdict 

Mr. Ashton and Mr. Jones, in reply, con- 
tended that the writ was abated, and there- 
fore no judgment could be rendered. 5 Com. 
Dig. 537; Salk, 77. After the death of R. 
Brent, the cause could not be continued by 
consent, and the com't could not continue it 
beyond the tenth day of the second term 
after the suggestion of the death. 

THE COURT, after several days' consid- 
eration,* was of opinion (nem. con.) that the 
discontinuance was cm*ed by the verdict A 
writ of error was taken, but not prosecuted. 

[NOTE. For subsequent proceedings and de- 
nial of motion to quash the execution, see Case 
No. 1,838.] 



Case No. 1,838. 

BRENT V. COYLE. 

[2 Cranch, C. C. 348.] * 

Circuit Court, District of Columbia. Oct 
Term, 1822. 

EXECDTIOX — WaIVEU OF StAT. 

A motion for a new trial, or in arrest of 
judgment, is a waiver of the benefit of a stay 
of execution agreed upon by the parties. 

Mr. Ashton, for the defendant, moved to 
quash an execution which had been issued 
before the expiration of the stay agi-eed up- 
on by the parties. 

The verdict was rendered on the 11th of 
April, 1822. The defendant agreed that 
judgment should be entered upon the ver- 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



diet and the plaintifE agreed to stay execu- 
tion two months; and that if, dm'ing the 
two months, any case should be carried up 
to the supreme court resting on the same 
point the stay .should be enlarged until the 
decision of such case by the supreme court 
The defendant however, within the two 
months, moved the court for a new trial and 
in arrest of judgment, which motions were 
overiTiled by the court on the 10th of June, 
1822, Within the two months, the case of 
Bank of Columbia v. Renner, involving the 
same point, but not resting altogether on 
the same point, was taken up to the su- 
preme com't [Renner .v- Bank'of Columbia, 
9 Wheat (22 U. S.) 581.] The execution 
was issued on the 3d of September, 1822. 

THE COURT (THRUSTON, Circuit Judge, 
absent) overruled the motion, being of opin- 
ion that the defendant, by moving for a 
new trial and in arrest of judgment, must 
be considered as having waived the benefit 
of the agreement to stay the execution. 

[NOTE. For judfrment upon the merits here- 
in, see Case No. 1,837,] 



BRENT (FENWICK v.). See Case No. 4,- 
732. 



Case Wo. 1,839. 

BRENT V. HAGNER. 

[5 Cranch, C, 0. 71.]* 

Circuit Court District of Columbia. Nov. 
Term, 1836, 

Replevin — Treasury Depaktmest Vouchers, 

Papers which have been filed in the proper ac- 
counting oflttce of the treasury of the United 
States, as vouchers or documents to justify the 
settlement of a public account, are not liable 
to be taken from the public officer by replevin. 

At law. Replevin for "a memorial of Caro- 
line and Robert Brooke, the heirs of Michael 
Fenwick, deceased, of Saint Mary's county, 
Maryland, to the congress of the United 
States, asking payment for certain buildings 
occupied by the American ti'oops, and de- 
stroyed by the British dm-ing the last war, 
signed by said Brent, as attorney of the 
memorialists; and also sundry depositions 
and evidences accompanying said memorial, 
and other depositions, evidences, and papei*s 
laid before a certain Peter Hagner, by said 
Brent, to obtain payment of said claim, the 
proper goods and chattels of him the said 
WiUiam L. Brent, which the said Peter Hag- 
ner, of the county aforesaid, hath taken and 
unjustly detains," &c. The writ was tested 
on the 30th of November, 1836, during the 
present term, and was issued on the 1st of 
December, 1836, retm-uable to the next term, 
March, 1837. 

Jlr. Key, for the defendant, moved the 
court to quash the writ, and to order the 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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papers to be retui-ned. The marshal brought 
the writ into court, indorsed, "replevied and 
delivered as per schedule and receipt. Alex- 
ander Hunter, marshal." The schedule is in 
the words of the writ, and the papers are 
appraised at §50. The plaintiff's receipt for 
the same, ■n'^as also indorsed upon the writ. 
Mr. Key's motion was supported by the fol- 
lowing affidavit of air. Hagner: "District of 
Columbia, County of Washington, ss. Per- 
sonally appeared before me, Robert Gelty, 
an acting justice of the peace in and for the 
county aforesaid, Peter Hagner, third auditor 
of the treasm-y department, and, having been 
duly sworn, deposeth and saith: That in 
support of the claim of the legal representa- 
tives of Michael Fenwict, deceased, for 
whose relief an act was passed at the last 
session of congress [Act July 1, 1836; 6 
Stat. 661, c. 251], sundry papers were trans- 
mitted to this deponent, in June last, by 
William L. Brent, Esq., who, by certain of 
them, appeared to be the administrator of 
the estate of the said Michael Fenwick and 
trustee of Robert Brooke and S. A. Caroline, 
his wife, formerly S. A. Caroline Fenwick, 
tlie only child and heir of the said Michael 
Fenwick. That, on the 2d day of July last, 
the claim, so far as regards the provision 
made by the first section of the said act, was 
passed by the accounting officers of the 
ti-easury; when a requisition for the sum 
of ?5,000 thereby authorized to be paid was 
delivered to the said William L. Brent, and 
the papers were placed on the files of the 
office of this deponent for preservation, agree- 
ably to the act of the 3d of March, 1817 [6 
Stat lOi, c. 81], by which it was established 
that, to obtain a further allowance under 
the second section of the first-mentioned act, 
certain other papers were, at subsequent 
periods, furnished to this deponent by the 
said William L. Brent, but, the testimony 
therein not being satisfactory, it was ob- 
jected to by this deponent, and other re- 
quired, which has not been supplied. That 
an application was made to this deponent by 
the said William Lr. Brent for permission to 
withdraw the papers, or to be fm-nished with 
a coi>y of all the evidence, so that he might 
lay the claim before congi-ess, and use, as 
he thought proper, in any other way; that, 
in reply thereto, he was informed by this 
deponent that the rules of the office would 
not allow of the papers being withdrawn; 
that no copies would be necessary for con- 
gress, as the originals could all be trans- 
mitted there, on the application of the com- 
mittee to whom the case might be referred; 
and that, if he desired copies for any other 
purpose, they could be taken by any person 
he might send for the pm-pose. That, on 
the fii-st day of the present month, the said 
William L. Brent called at the office of this 
deponent, and requested to look at the 
papers, and, whilst the same were in his 
hands, the deputy-marshal made his appear- 
ance, and, under a writ of replevin, took, not 



only the testimony adduced under the second 
section of the first-mentioned act, but all the 
other papers previously ti-ansmitted, where- 
on the act was passed, and the §5,000 "paid 
(with the exception of the official statement 
prepared in order to the payment of that 
sum); the appointment of the said William 
L. Brent as administrator; the copies of 
two deeds of trust to him; a deposition prov- 
ing Mrs. Brooke to be the only child and 
heir of Michael Fenwick; a certified copy 
of the bill before it became a law; and two 
letters addressed to this deponent by the 
said William L. Brent. That the paper here- 
unto annexed, marked A, is a true copy of the 
notice, list, and receipt left with this depo- 
nent by the said deputy-marshal after hav- 
ing replevied the papers as aforesaid; and 
that deponent considers all the papers so 
replevied, which are connected with the be- 
fore-mentioned payment of $5,000, as prop- 
erly belonging to the files of his office. Rob- 
ert Get^s, J. P., December 19, 1836." 

Mr. R. J. Brent, for plaintiff, cited the case 
of MarbiuY v. Madison, 1 Cranch [5 U. S.] 
139, to show that the officers of the govern- 
ment are liable to ordinary process, if they 
invade the vested rights of individuals; and 
he contended that detinue would not lie, be- 
cause the papers could not be valued. 

Mr. Key, contra, contended that they were 
now public documents, and, if such can be 
replevied at the will of eveiy individual 
who may choose to claim them, the public 
documents would not be safe. 

THE COURT (nem. con.) was of opin- 
ion that the writ of replevin ought to be 
quashed, and the papers returned; and made 
an order accordingly. 



Case No. 1,840. 

BRENT V. JUSTICES OF THE PEACE. 

[1 Cranch, O. C. 43 Jr.] ^ 

Circuit Court, District of Columbia. July 
Term, 1807, 

UNITED States Makshals — Pees. 

The marshal of the District of Columbia is 
entitled to a fee of five dollars and fifty cents 
for summoning and impanelling a coroner's in- 
quest in the county of Alexandria, to be paid 
by the county. 

This was a rule on the justices of Alex- 
andria cotmty, to show cause why a man- 
damus should not issue against them as a 
board of commissioners for the taxes of the 
county, commanding them to settle the mar- 
shal's account, and allow him five dollars 
and fifty cents for summoning and impanel- 
ling each coroner's jin-y, by order of the coro- 
ner, they having allowed him only three dol- 
lars and fifteen cents, according to the act 
of assembly of "N^rginia. By the act of con- 
gi-ess of 2Sth of February, 1799, c. 125, § 1 
(1 Stat. 624), the marshal is entitled to four 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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dollars for summoning eacti grand and otlier 
jmry, and for all otlier services not therein 
enumerated sucli fees as are allowed in the 
supreme com-t of the state. Impanelling a 
jury is not one of the services enumerated 
in the act of congress. But the sheriff's fee 
in Maryland, for that service, was ninety 
pounds of tobacco, valued at one dollar and 
fifty cents, which, added to the four dollars 
allowed by the act of congress, mates up the 
fee of five dollars and fifty cents. By the 
law of Virginia, the coroner's fees for an in- 
quest of death, were a charge upon the coun- 
ty; and the sheriff's fee for summoning a 
^my of inquest, was three dollars and fifteen 
cents. 

Mr. C. Simms showed cause and contended 
—1st That the levy court is not hound to 
provide for the payment of the coroner's ex- 
penses, because the coimty is not liable to 
pay. 2d. In the act of congress of 2Sth of 
February, 1799, gi*and and other juries mean 
Juries in court That act does not apply to 
a coroner's jury. 3d. That summoning and 
impanelling are not distinct services, there 
being no fee in Maryland for summoning, 
separate from impanelling. 4th. That the 
marshal cannot summon a coroner's jmy. It 
ought to be summoned by a constable. The 
marshal is not boimd to perform the duty 
of a sheriff. 

Mr. E. J. Lee, contra, contended that,— 1st 
This was a charge against the county, under 
the law of Virginia. 2d. That the act of 
congress means any juries which the mar- 
shal is bound to summon. 3d. That the 
marshal is bound to perform all the duties 
of a sheriff of Virginia. 

Mandamus nisi, awarded. See the case of 
U. S. V. McDonald, "Washington, March, 1S02 
[Case No. 15,669], in which the court de- 
cided that the marshal was entitled to tlie 
ninety pounds of tobacco for impanelling a 
jury. 
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BEENT (LANGLEY v.). See Case No. 8,- 
066. 

BRENT (NOYES v.). See Cases Nos. 10,372 
and 10,373. 

BRENT (PEYTON v.). See Case No. 11,056. 



Case 3Sro. 1,841. 

BRENT V. SMITH. 

[5 Cranch, C. 0. 672.] ^ 

Circuit Court, District of Columbia. March 
Term, 1840. 

Vendor xsn Pubchaser — Costract— Construc- 
tion. 
The purchaser of lots in the city of Washing- 
ton, by the square foot, is not bound to pay for 
a proportion of the alleys, if there be no special 
agreement to that effect 

The bin in equity in this case states that 
this suit is brought for the use of the TJnit- 

^ [Reported by Hon. William Cranch, Cliief 
Judge.] 
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ed States. That about the 23d of November, 
1826, at a sale made by the executors of 
Robert Brent for the purpose of paying a 
debt due by him to the United States, the- 
defendant became the purchaser of lots 15, 
16 and 17, in square 533 in the city of Wash- 
ington, and has paid only part of the pur- 
chase-money, leaving $1,748.15 unpaid with 
interest from the 23d of November, 1826, 
and costs of a judgment at law obtaineci 
against him, on the 13th of April, 1835, for 
§3,000, damages and costs; the damages to 
be released on payment of $1,743.15 with 
interest from the 23d of November, 1826, 
tiU paid, and §12.59 costs. That the defend- 
ant has no property on which the judgment 
can be levied. That no title has been made' 
to the defendant who refuses to give up the 
lots so that they may be sold to pay the 
purchase-money. 

-The plaintiff prays that the defendant may 
bB decreed to pay the judgment and costs by 
a certain day; and in defatdt thereof the 
lots may be resold, or as much thereof as 
may be necessary, to raise the amount due? 
and tor general relief. The bill was filed 
on the 26th of March, 1836. 

The answer of the defendant admits the 
provisional contract of the 23d of November, 
1826; subject to the future confirmation of 
Joseph Pierson and R. Y. Brent, executors 
of Robert Brent, and of Stephen Pleasan- 
ton, agent of the treasm*y, for the purchase 
of the three lots at twenty-five cents per 
square foot for lot 15; and at twenty cents 
for lots 16 and 17, "In pursuance whereof," 
he says "they" (the executors) "did, on the 
27th of June, 1827, enter into a written con- 
tract with this defendant, under the seals: 
of the said parties, reciting the said pro- 
visional conti-act confirming and adopting alE 
the terms of the same as so recited, and 
expressly covenanting to convey the said' 
lots to this defendant in fee-simple upon- 
his payment of the note mentioned in the- 
said written contract to be given by him- 
to them for the balance of the purchase- 
money;" and he exhibits a copy of the con- 
tract of the 27th of June, 1827. He admits-- 
that he, at the same time, made, and de- 
livered to the executors, his promissory note- 
for the supposed balance of such purchase- 
money; "such balance being then erroneous- 
ly calculated and supposed to amount to- 
§1,748.15, upon which note the judgment 
mentioned in the said biU was recovered 
against him. But this defendant has recent- 
ly and since the judgment, discovered that 
In the settlement," &c., "a material error 
to his disadvantage was made by the ex- 
ecutor in calculating the amoimt of such 
purchase-money by the quantity of said feet- 
contained in said lots, and the stipulated 
rates to be paid for the same according t» 
the said contract; which error was commit- 
ted by the said executors themselves, who- 
represented to this defendant the quantities 
of square feet contained in the said lots to- 
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l)e such as produced the supposed balance 
for which he gave his said note; and this 
defendant, ignorant at the time, and until 
recently, as aforesaid, continuing ignorant 
of the error and misrepresentation of said 
executors, trusted implicitly to their state- 
ment and calculation of the amount of such 
pux'chase-money; and, imder such ignorance, 
gave his said note," &e. He admits the tme 
balance, for which he ought to have given 
his note to be $1,406.67, instead of ?1,74S.15. 
He avers that the said written contract of 
27th of June, 1827, is the true, genuine, and 
only contract of sale for the said lots, and 
expresses the true and only terms of the 
contract. 

The question submitted to the court, is, 
whether the defendant, imder that contract, 
was chargeable with a proportion of the al- 
leys in that square. 

Before ORANCH, Chief Judge, and 
THRUSTON and ilORSELL, Circuit Judges. 

. CRANOH, Chief Judge, delivered the opin- 
ion of the court. 

The memorandum of the 23d of November, 
is signed by Daniel Brent only, and not by 
the defendant; it is therefore void as to the 
defendant, under the statute of frauds. It 
is not produced as an exhibit by either par- 
ty. Mr. W. Brent testifies that the defend- 
ant agi'eed to pay for the proportion of the 
alleys; but no parol evidence can be admit- 
ted to vary the contract under seal. That 
written contract recites a former verbal 
agreement, and so fai' as it recites it, and no 
further, is it evidence of such previous agi'ee- 
ment. It cannot be extended by parol evi- 
dence. The written agreement of the 27th 
of June, 1827, must be considered as the 
only contract of sale; and that says nothing 
of the alleys. I think, therefore, that the 
note must be considered as having been 
given, if not by misrepresentation, yet by 
mistake. The case of Pratt v. Campbell [9 
Cranch (13 IT. S.) 456] has decided that the 
purchaser by the square foot is not bound to 
pay for the proportion of the alleys, where 
there is no special agreement to that effect 
Decree accordingly. 



BRENT (THOilAS v.). See Case No. 13,- 
893. 

BRENT nCTNITED STATES v.). See Cases 
Nos. 14,639 and 14,640. 



Case Wo. 1,84S. 

BRENT V. ^TENABLE. 
[3 Cranch, C. C. 227.] ^ 

Circuit Court, District of Columbia. 
Term, 1827. 
Practice — Pilixq Papers axd Pleadings. 
The complainant in equity may file excep- 
tions to the defendant's answer, although two 



Dee. 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 



months have expired after the answer was put 
in; if the defendant has not left a rule to re- 
ply with the clerk of the comrt. 

In equity, a question arose whether the 
complainant's exceptions to the defendant's 
answer were filed in due time, and should 
be received. They were filed more than tAvo 
months after the answer was put in; but be- 
fore the defendant had left a rule to reply, 
with the clerk of the court, according to the 
13th mle of practice established by the su- 
preme court of the United States, for the cir- 
cuit courts, which is as follows: "Riile 13. 
The complainant shall put in the general 
rephcation, or file exceptions within two cal- 
endar months after the answer shall have 
been put in. If he fails so to do, the defend- 
ant may leave a rule to reply, with the clerk 
of the court, which being expired, and no 
repUcations or exceptions filed, the suit may 
be dismissed with costs; but the eom-t may, 
for cause, order the same to be retained, 
on payment of costs." "Rule 17. Rules to 
plead, answer, reply, rejoin, or other pro- 
ceedings not before particularly mentioned, 
when necessary, shall be given from month 
to month with the clerk in his office." 

THE COURT (MORSELLr, Circuit Judge, 
contra) was of opinion that the exceptions 
were filed in time, and ought to be received. 



BRENTS (CARRINGTON v.). See Case No. 
2,446. 



Case No. 1,843. 

BREST V. SillTH. 

[5 Biss. 62.]^ 

Circuit Court, D. Wisconsin. April Term, 
1860. 

IXSOLVESCy — DiSCHAKGE UNDER INSOLVEXT LAW 

— Effect — Jddgmests — Actios ox. 

1. A New York judgment creditor, who haa 
re-sued his judgment in the state court of 
Wisconsin, but also joined in insolvency proceed- 
ings in New York, cannot maintain a suit in the 
federal court on his Wisconsin judgment. 

2. The discharge bars the New Yorlc judg- 
ment, and the other is dependent upon it. 

[At law. Action by Friend Brest against 
John N. Smith on a judgment. Judgment 
for defendant.] 

MILLER, Disti'ict Judge. This suit is up- 
on a judgment record from the circuit court 
of Rock coxmty in this state. That suit was 
upon a judgment record from the state of 
New York. The defendant pleads a dis- 
charge from his debts by an order of the 
county com't in the state of New York on 
the petition of a majority of his creditors, in 
which the plaintiff, residing there and being 
a citizen of the state, joined. The petition- 
er. Smith, returned the judgment in the state 
of New Yoi'k, making no mention of the 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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judgment in Rock county in tliis state. This 
plaintiff is bound by the order of discharge, 
lie being a citizen of that state, and, joining 
in the petition as a creditor, cannot contro- 
Tert here the order of discharge. Clay v, 
Smith, 3 Pet. [28 U. S.] 411. By the consti- 
tution of the United States and the act of 
■congress, full faith is to be given to judg- 
ments of courts of the states, and they are 
to be considered the same in the state where 
they are sued upon as in the state wherein 
"they were originally rendered. It was not 
necessary for the petitioner to return the 
judgment in Wisconsin, The judgment in 
tVisconsin was dependent on the judgment 
in New York, and whenever the judgment 
in that state is satisfied, it is the duty of 
the com't in this state, otf-proof of such sat- 
isfaction, to order the judgment here to be 
satisfied also. The defendant, Smith, might 
Tiave procvu:ed satisfaction of the judgment 
to be entered of record in New XorU, by 
sending a certified copy of his discharge 
fx'om his debts to the com't wherein the judg- 
ment is recorded, and then by showing to 
the com-t in Eock counxy the evidence of 
such satisfaction by certificate from the New 
York court, a similar order should be made. 

We will not inquire into the proceedings 
•of "the county com't of New York, collater- 
ally, as a court of review. 

Being satisfied that the plaintiff cannot 
recover, and willing to leave the case in 
Bode county, an order will be made sustain- 
ing the plea. 



Case Wo. 1,844. 

BEETT V. CARTER. 

T2 Lowell, 458; * 2 N. Y. Wkly.- Dig. 331; 14 
N. B. E, 301; 22 Int. Eev. Eec. 152; 3 Cent. 
Law X 286; 13 Alb. Law J. 361; 10 Am. 
Law Eev. 600.] 

District Court, D. Massachusetts. Dec, 1875. 

Mortgage op Chattels — Stock in Trade —Va- 
LiDiTT — Leave to Sell — After-Acqdired 
Chattels. 

1. The ctuestion of fraud in a mortgage of 
■chattels, which permits the mortgagor to re- 
tain possession of the chattels, and act as ap- 
parent owner, is one of fact for a jury to de- 
-cide. Such a mortgai?e is not void upon its 
face by the law of Massachusetts, nor by the 
■common law. 

[Cited in Miller v. Jones, Case No. 9,576;- 
Ar/xall V. Seymour, 48 Fed. 549; jMorse v. 
Eiblet, 22 Fed. 502; Hills v. Stockwell & 
Darragh Furniture Co., 23 Fed. 436,] 

2, A mortgage of future additions to a stock 
of goods in a particular shop is a valid mort- 
gage of such goods, as fast as they are put 
Into the shop by the mortgagor. 

[Cited in Miller v. Jones, Case No. 9,576.] 

Bill in equity by [W. H. Brett] the as- 
signee in bankruptcy of one Osborne N. Sar- 
gent, against [H, H. Carter] a mortgagee of 
the stock of stationery and other similar 

^ [Reported by Hon. John Lowell. LL, D., 
District Judge, and here reprinted by permis- 
sion.] 



goods. It apeared that Sargent bought out 
the stock in trade of the defendant Carter, 
as carried on by him at a certain place, in 
November, 1874, and on the same day gave 
back a mortgage to secure the payment of 
the pm'chase-money by instalments, repre- 
sented by promissory notes extending over 
a period of four years. The mortgage con- 
veyed the stock "and any other goods which 
may from time to time, during the existence 
of this mortgage, be pm'chased by the gran- 
tor and put into said store to replace any 
part of said stock which may have been dis- 
posed of," Among the covenants was one. 
that, if the stock should be diminished "fast- 
er that said sum hereby secured is paid, 
said gi'antor is to fui'nish further security 
for said sum, whenever required by said 
grantee." Two of the notes were duly paid, 
but one that came d^e in November, 1875, 
was not paid in full, and the defendant de- 
manded fm'ther security, and a mortgage 
was given of such stock as had been ac- 
quired during the year. This mortgage was 
given about two weeks before the petition 
in bankruptcy was filed, and the theory of- 
the bill was that it was a preference. The 
complainants afterwards asked leave to 
amend, and allege the first mortgage to be 
void on the ground that the mortgagor was 
tacitly permitted to sell the goods in the or- 
dinary com-se of his trade. The defendant 
insisted that both mortgages were valid. 
[Decree for defendant] 

J. B. Richardson, for plaintiff. 
C. K. Fay, for defendant. 

LOWELL, District Judge. The court of ap- 
peals of New York decided, by a bench which 
was equally divided in opinion, that a mort- 
gage of chattels which permits the mort- 
gagor to continue in possession and. to sell 
the goods in the ordinary com-se of business, 
is void on its face, as mere matter of law: 
Griswold v. Sheldon, 4 Comst [4 N. Y.] 581. 
This decision has had a remarkable follow- 
ing, and its doctrine appears to have become 
the settled law of New York, Ohio, and Illi- 
nois. It is not the law of England, Maine, 
Massachusetts, Michigan, or Iowa; in sever- 
al states it has not been passed upon. But 
as this new doctrine, or, rather, revival of 
an old one, has been said by IMr. Justice Da- 
vis, of the supreme court, to be so general 
and just that it may be presumed to be 
the law of Indiana, in the absence of express 
and imambiguous decisions of the courts of 
that state to the contrary, and as I venture 
to doubt both the generality and the justice 
of the doctrine, it becomes me, with all ihe 
respect I feel for that opinion, to state my 
reasons for not acceding to it. If the rule, 
whichever way it may be, were a settled 
rule of property in Massachusetts, inquiry 
into its history or justice would be unneces- 
sary; but although I have no doubt my deci- 
sion will accord with the law of Massachu- 
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setts, I have not found a case in this state 
in "Which the decisions in New Yorlc were 
reviewed, and it is possibly still a question 
for discussion. 

I had supposed it to be well settled,— after" 
much debate and conflict of opinion, cer- 
tainly, but substantially settled,— that when 
a vendor or mortgagor was permitted to 
retain the possession and conti'ol of his goods 
and act as apparent ownei*, the question 
whether this was a fraud or not was one 
of fact for the jury, excepting under a pe- 
culiar clause of the bankrupt law of Eng- 
land. It is so pronounced by Mr. May, in 
his valuable treatise on Voluntary and 
Fraudulent Conveyances (page 126), and by 
the cases he cites; and by the learned edi- 
tors, both English and American, of Smith's 
Leading Cases, notes to Twyne's Case (vol- 
ume 1, p. 1, etc.). By the law of England, 
as I understand it, there are no constructive 
or artificial frauds, or, if the term is prefer- 
red, frauds in law, remaining, excepting, 
1st, such as are expressly made so by stat- 
ute; as, for instance, when a bankrupt re- 
tains the order and disposition of goods, 
as apparent owner, with the consent of the 
true owner. We have not adopted this part 
of the bankrupt law, as was somewhat em- 
phatically said in a late case in the supreme 
coui-t: Sawyer v. Tui-pin, 91 U. S. 114, 121; 
or, 2d, where the act is necessarily a fraud 
on creditors; as where an insolvent person 
gives away a part of his estate for^no valu- 
able consideration, or the whole of it to one 
antecedent creditor. These, to be sure, are 
examples; but very few others could be ad- 
duced; and I understand the true law both 
here and in England to have been, until 
lately, that a conveyance for a valuable 
present consideration is never a fraud in law 
on the face of the deed, and, if fraud is al- 
leged to exist, it must be proved as a fact; 
and that was the law even before registra- 
tion was required for the benefit of pei-sons 
dealing with the mortgagor. 

It is very sti'ange that after our legisla- 
tures have met the difficulties of Twyne's 
Case, by requiring registration, which gives 
not only constructive, but in most cases ac- 
tual, notice of mortgages, and when many 
of them have provided that fraud shall be 
a question of fact for the jury, the decisions 
which I have cited, and others following 
them, should have reverted to the harsher 
doctrine which had already grown obsolete 
before the laws provided any notice at all, 
or any rule of evidence about fraud. 

It is plain that such a doctrine virtually 
prevents a trader from mortgaging his stoclc 
at any time for any useful purpose; for if 
he cannot sell in the ordinary course of 
trade, or only as the trustee and agent of 
the mortgagee, he might as well give pos- 
session to the mortgagee at once and go 
out of business. In this case he never could 
have begun business, for the whole stock 
was supplied by the defendant 



I would refer in this connection to the 
very able opinions of Judge Dillon in Hughes 
V. Cory, 20 Iowa, 399, and of Judge Camp- 
bell in Gay v. Bidwell, 7 Mich. 519, in which 
they refuse to follow the decisions in New 
York, and give reasons for that refusal, 
which, in my judgment, are imanswerable. 

If it be said that this is one of those cases 
in which fraud is a necessary result of the 
deed, all I can say is that this brings us to 
an ultimate fact of observation and e^iperi- 
ence; and I am unable to see the necessity. 
Indeed, it is much more difficult for me to 
see how creditors can be defrauded in such 
a case, when they ai*e told in the deed itself 
that the debtor has no credit, and no prop- 
erty that he can call his own; than that the 
mortgagee is most outrageously defrauded 
by such a rule, which devotes his property 
to the payment of another person's old debts 
the very instant that he has parted with the 
possession, taking back a security which is 
admitted to be honestly given. 

Take this very case as an illustration. It 
is admitted there was no fraud in fact; that 
the trader's whole stock was supplied by 
the defendant; that the mortgage shows 
that all the stock, present and futm-e, is 
hypothecated, not as a cover or blind, for 
there was none, but to the payment of a cer- 
tain debt by certain instalments. No of- 
fer is made to prove that any one was de- 
ceived, or even was ignorant of the mort- 
gage; but I am asked to find fraud in law 
when I know, and it is admitted, there was 
none in fact. Besides cases already cited, 
see Briggs v. Parkman, 2 Mete. [Mass.] 258; 
Jones V. Huggeford, 3 Mete. [Slass.] 515; 
Barnard v. Eaton, 2 Cush. 294; Cobb v. 
Earr, 16 Gray, 597; Mitchell v. Winslow [Case 
No. 9,673]; Abbott v. Goodwin, 20 Me. 408. 

The second point in this case Is no less 
interesting than the first By the mortgage, 
the stock that shall be put into the shop by 
the mortgagor is included in the conveyance. 
It is undoubtedly the law of courts of equi- 
ty, as cases presently to be cited will show, 
that after-acquired chattels definitely point- 
ed out, as, for instance, by reference to the 
ship, mill, or place into which they are to 
be brought, may be lawfully assigned as 
seemity. The common law recognizes such 
.transfers of land by way of estoppel, and of 
chattels when they are the produce of land 
or of chattels already owned by the ti-ans- 
ferrer, but not of future chattels simpliciter^ 
xmless there be some novus actus interve- 
niens, after the chattels are acqmred; that 
is to say, either some new ti*ansfer, or pos- 
session taken under the old. It may be cause 
of regret that the law should be different in 
the courts of common law and equity; but 
tliis is of no importance in bankruptcy, be- 
cause it has been the law for a great while 
that an assignee in bankruptcy takes only 
the beneficial interest of the bankrupt; and 
the com'ts of law have admitted equitable 
defences, such as equitable liens, &c., to be 
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set up in sucb cases, years before they had 
power by statute or usage to admit equi- 
table pleas in ordinary controversies; and ■ 
it was every day's practice to find these 
courts passing upon equitable titles in be- 
half of a defendant, which they professed 
to know nothing about, and certainly could 
not deal with, if relied on by a plaintiff. 
Such was and is the law, and a very just 
law, as far as it goes. 

But granting the rule in equity to be that 
after-acquired chattels may be mortgaged, 
the point which has given me most difficulty 
is, whether such is the law of Massachusetts. 
I suppose that the federal courts, in all mat- 
ters of title to property, whether real or per- 
sonal, when there is no question of commer- 
cial or maritime or general law, and none 
of the conflict of laws, are as much bound in 
equity as at common law by the jurispru- 
dence of the state in which they sit. Or, in 
other words, I understand that the thirty- 
fourth section of the judiciary act, making 
the laws of the state the rule in actions at 
-common law, is declaratory only, and that 
on both sides of this court I am bound to 
follow the law of atassachusetts in local 
questions, and the general law in general 
questions. 

Now, the only decision I can -find in equity, 
in this state, upon this subject, certainly de- 
cides very distinctly that even in equity a 
mortgage of after-acquired chattels is in- 
vaUd: Moody v. Wright, 13 Mete. [Mass.] 
17. In that case the court refused to follow 
the then recent decision of Story, J., in Mitch- 
ell V. TVinslow [Case No, 9,673], and relied 
largely on the dictum of a very distinguished 
judge. Baron Parke, who said, in Mogg v. 
Baker, 3 Mees. & W. 193, that there was no 
such lien in equity. Some years after these 
decisions were rendered, the house of lords 
tmanimously followed the doctrine of Judge 
Story, and reversed a decision of Lord Camp- 
bell, which had been founded on the dic- 
tum already referred to; and Baron Parke 
concm-red in the reversal: Hoh-oyd v. Mar- 
shall, 10 H. li. Cas. 191. This was not a 
new doctrine in courts of equity: See Cmrtis 
V. Auber, 1 Jac. & W. 532; In re The Warre, 8 
Price, 269; Langton v. Horton, 1 Hare, 549; 
Douglas V. Russell, 4 Sim. 524; 1 Mylne & 
K. 428; In re Howe, 1 Paige, 129. 

These cases have been repeatedly followed 
in England, and even more often in this coun- 
try, and, so far as I am aware, with not a 
single decision the other way of late years. 
It is true that a great many of the cases 
^rose upon mortgages given by railroad com- 
panies, and some few judges have founded 
SI distinction upon that circumstance. But 
there is no difference in principle between 
the mortgage by such a corporation of its 
rolling-stock not yet in esse, and that by 
3. trader of his future stock in trade in a 
particular shop. The truth merely is, that 
from the nature of the former, the large 
sums which they deal with, and the time at 



which they must be negotiated, which is 
before the road is finished, attention was 
called to the great injustice that would be 
done in displacing the first mortgage in favor 
either of genei-al creditors or even of sub- 
sequent mortgagees; but similar injustice 
will be done in all such cases, to the extent of 
the value involved. The following are some 
of these decisions: Holroyd v. Marshall, 10 
H. L. Cas. 191; Pennock v, Coe, 23 How. 
[64 U. S.] 117; Morrill v. Noyes, 56 Me. 458; 
Pierce v. Emery, 32 N. H. 484; Benjamin 
V. Blmura K. Co., 49 Barb. 441; Philadel- 
phia, etc., Co. V. Woelpper, 64 Pa. St 366; 
Phillips V. Winslow, 18 B, Mon. 431; Sillers 
V. Lester, 48 Miss. 513; Pierce v. Milwaukee 
& St. P. Ry. Co., 24 Wis. 551.=" 

Considering the decision by Judge Story in 
this drcuit, and the reasons given by the 
court of Massachusetts for not following it, 
and the entire consistency of all the recent 
decisions with Judge Story's views, and the 
disappearance of Baron Parke's dictum, I 
am not prepared to say, that if the supreme 
judicial court were now asked to review 
their decision in Moody v. Wright, it is at all 
certain they -would not reverse it, and under 
the circumstances I do not feel bound to 
hold that that case furnishes a settled rule 
of property which I must follow. So far 
from that, I believe that the law of Massa- 
chusetts in equity is that a mortgage of 
after-acqiured chattels is valid. 

I am of opinion that the mortgage of 1874 
created a valid lien in behalf of the defend- 
ant upon the stock of goods in the shop at 
the time of the bankruptcy, and that the 
mortgage of 1873 does not vitiate this lien. 
The fixtures, however, which were not men- 
tioned in the first mortgage, cannot be held 
by the second, because that was given after 
the bankrupt had become insolvent, to the 
knowledge of the defendant. Decree accord- 
ingly. 



Case Wo. 1,845. 

BRETT V. ZAOHRISSEN. 

[6 Betts' D. 0. MS. 68.] 

District Court, S. D. New York. December 31, 
1845. 

Shipping — Chakter Party— Charterers' Lia- 
bility. 

[A charter party was for a voyage from 
New York to Chagres and other ports, as the 
charterers or their agent might direct, and badi 
to New York, the charterers to provide the 
vessel cargo sufficient at least for ballast, and 
to pay during the voyage $450 a month, or 
parts of months, pro rata. The vessel was lost 
in Chagres harbor, and the cargo saved aban- 
doned to the underwriters. Held, that the char- 
terers were liable to the time of the loss, ana 
that the fulfilling by the vessel of one or more 
of the contemplated parts of the engagement 

' Mr. Justice Clifford has reaffirmed this doc- 
trine in the circuit court for this district: Bar- 
nard V. Norwich & W. R. Co. [Case No. 1,007]. 
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was not a condition precedent to a recovery of 
the stipulated compensation.] 

[In admiralty. Libel in personam by Gus- 
tavus A. Brett against Tliorgny Zacbrissen, 
consul, to recover on a charter party. A 
verdict was talien for the plaintiff, subject 
to the opinion of the court on a case made. 
Verdict affirmed.] 

PER OUllIAM. A verdict v?as taken for 
the plaintiff in the sum of $432.91, subject 
to the opinion of the court on a case made. 
The action was upon a charter party. The 
charter was "for a voyage from the port of 
New York to Chagres and other ports on 
the Spanish main, or the west on her re- 
turn, as the chartered parties or their agent 
may direct, and back to New York." The 
whole of the vessel (except necessary room 
for the crew, sails, cables, and provisions) 
was to be at the sole use and disposal of the 
chartered parties during the voyage afore- 
said. 

The owner was to keep the vessel tight 
and strained and well manned, and provi- 
sions for the voyage, and to receive on board 
during the voyage all such lawful goods and 
uterchandise as the chartered parties or 
their agents may think proper to ship. 

The charter parties stipulated to provide 
the vessel cargo sufficient at least for ballast, 
and to pay for the charter or freight of the 
vessel, during the voyage aforesaid, §450 per 
month, or parts of months, in proportion for 
the time employed, and pay all the foreign 
port charges, pilotage, and lighterage. The 
captain was to be paid, if he required it for 
disbursements in any foreign port, not ex- 
cteding $100, to be considered as so much 
I^aid on the charter. The charter was to 
commence February 2, 1843, "and terminate 
when the cargo is discharged at New York." 

The vessel was loaded at New York by 
the chartered parties the 9th of February, 
with a supercargo on board, bound to 
Chagres. He was there to take the insti'uc- 
tions of the consignee as to the disposition 
of the cargo and her ulterior destination. 
On entering the harbor of Chagres early in 
Slarch, the vessel sti-uek a rock, bulged, and 
was abandoned as a total loss. A portion of 
the cargo was saved in a damaged state by 
lighters and the aid of boats from a French 
man of war. Some was rescued by salvors, 
and some floated ashore, but a large portion 
■nas a total loss. The men worked on the 
wreck and in saving cargo a fortnight. The 
cargo was abandoned to the underwriters, 
and that saved was sold at Chagres at auc- 
tion for their benefit. 

The defence to the action rests upon the 
points of law— First, that the conti'act was 
entire, and no freight was due until the 
whole voyage out and back to New York 
was performed; second, that if the doctrine 



"pro rata itineris" might apply to the conti'act, 
there was no delivery and acceptance of the 
cargo at Chagi-es which covld. lay the founda- 
tion for the recovery of a part. 

If the right of the plaintiff to recover in 
proportion to the services rendered by the 
vessel depended upon the fact that carga 
was delivered, or freight, in its third sense,, 
earned, I should not regai'd the involuntary 
acceptance of part of the cargo at Chagi-es. 
in a state of wreck, and to save it from de- 
sti-uction, as an act charing the chartered 
parties with payment of freight. And the- 
iTile of law is incontestable that, if the char- 
terer is not to have freight until the ending 
of the voyage, an intermediate destruction of 
the voyage by enemies of the country, or 
ship-wreck, will deprive him of all claim to 
compensation for the part performance of 
the contract 

But I do not regard the charter party as 
falling within either of these principles of 
the law merchant. It is somewhat peculiar 
in its frame, as it manifestly does not look 
merely to the shipment of an outward or 
return cargo, as the chartered parties, are 
only bound to lade on board sufficient for bal- 
last, and tliere is no stipulation to deliver 
cargo according to the bills of lading. 

The testimony of the supercargo would in- 
timate that an essential service expected 
from the vessel in the adventure was carry- 
ing and re-carrying cargoes between ports, 
and the main, according to the condition or 
demands of the market. These circum- 
stances may not rightfully come inside of 
the construction of the conti-act itself, yet 
it does not seem unusual to admit similar 
evidence in explanation of the situation and 
purposes of the parties antecedent to and 
leading to the charter. Havelock v. Geddes^ 
10 East. 555. 

Without reference to extraneous testimony 
on either side, the charter party, in my judg- 
ment, is to be construed as putting the ves- 
sel and her equipments in solida under the 
exclusive contract of the charter parties- 
They could employ her without limitation 
of tax, at their own and the discretion of 
the agents, she not being released from the 
charter until the cai'go is discharged at New 
York; and, therefore, whether it be regard- 
ed an adventiu'e seeking out places for to- 
tm'e mercantile enterprise, in which the ves- 
sel is at first to be solely employed, or ta 
convey cargoes out and back, the principle 
upon which compensation is to be made 
would be the same. 

I accordingly hold that the agreement is to 
pay for the vessel, the time she is so used 
by the charter parties, and that her fulfilling- 
one or more of the contemplated parts of 
the engagement is not a condition precedent 
to her being entitled to the stipulated com- 
pensation. The verdict in this view of the 
case is correct, and is accoi'dingly affirmed. 
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Case ITo. 1,846. 

BEETTAUGH t.- LOCUST MOUNTAIN 
GOAL & IROIvr CO. 

[7 Am. Law Eeg. (N. S.) 109.] 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1867. 

Taxation— CoLLECTiox — Sale for Nonpatmekt. 

[A change in an assessment by assessors, as 
to the ownership or quantity of land, made aft- 
er a return to the county commissioner, with- 
out the knowledge of the owner, vitiates a sale 
of the land for unpaid taxes, where such owner 
has complied with all the reCLuirements of law, 
given information whereby the land might be 
properly taxed, and endeavored to pay his taxes, 
but failed to discover them on the list.] 

[At law. Action of ejectment by Brettaugh 
against the Locust Mountain Coal & Iron 
Company. Verdict for defendant. 

[Prior to 1848, the owner of a tract of land 
lying in Columbia and Scbuylkill counties 
had tlie same surveyed, and returned the 
sui'vey to the coimty commissioner of Schuyl- 
kill county for the pmrpose of assessment 
and taxation. In 1848, the 55+ acres lying 
in Schuyllclll county were assessed, and the 
.taxes thereon were thereafter duly paid for 
the years 1848 and 1849. In 1850 and 1851, 
erasures and changes were made by the as- 
sessors or with their consent, on their books, 
whereby the quantity and the name of the 
D\tner of the land as originally assessed dis- 
appeared, the owners, through their agent, 
being informed that the land had not been 
assessed, and that no taxes were due. Sub- 
sequently the land was sold by the county 
treasiu'er to the plaintiff for the unpaid taxes 
of 1851 and 1852.] 

T. E. McEk-oy and Parsons; for plaintiff. 

. McMui-trie & Hughes, for defendants, cited 
Gibson v. Bobbins, 9 Watts, 159; City of 
Philadelphia v. MiUer, 13 Wought [49 Pa, St.] 
.455; Lai'imer y. jNIcCall, 4 Watts & S. 133; 
Baird v. Cahoon, 5 Watts & S. 540; Dunn v. 
Ralyea, 6 Watts & S. 479; WiUiston v. Col- 
]£ett, 9 Barr [Pa. St] 38; Commercial Bank 
V. Woodside, 2 Harris [14 Pa. St.] 404; 
Dunden v. Snodgrass, 6 Harris [18 Pa. St] 
154; Laird v. Hiester, 12 Harris [24 Pa. St] 
453. 

GRIER, Gh^cuit Justice, instructed the jury 
the question was one of fact. Such a change 
■in the assessment after a return and an as- 
sessment accordingly, without notice to or 
knowledge by the owner of the change, 
whether this was through the fraud or foUy 
of the assessors, and it mattered not which, 
vitiated the sale as against the owner who 
had been misled, and endeavored to pay his 
taxes but failed to discover them on the 
list, after having complied with the requisi- 
tion of the law and given the officers of the 
commonwealth fuU information to enable 
them to tax the land propeiiy. 

The jmy found for the defendants. 
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BREVOOR et al. v. The FAHl A2kIERICAN 
et al. 

[1 Pet Adm. 87.] ^ 

District Court D. Pennsylvania. 1800. 

Salvage — Admikaltt Juuisdiction — Who are 
Salvous— Co-MPESSATiox— Apportionsiest and 

DlSTKIBDTION". 

1. An American ship captured by a French 
privateer, and eight days afterwards rescued 
by the libellants, and carried into a port of 
the United States. The vessel and cargo were 
sold, and afterwards a claim on the ship and 
on the owners of the cargo, for salvage, al- 
lowed by the court 

[Cited in Willard v. Dorr, Case No. 17,079;] 
American Ins. Co. v. Johnson, Id. 303; 
Edwards v. Sherman, Id. 4,298; The Mer- 
chant Id. 9,434; New Jersey Steam Nav. 
Co. V. Merchants' Bank, 6' How. (47 U. 
S.) 436; Gates v. Johnson, Case No. 5,- 
268; New York Harbor Protection Co. v. 
The Clara, 23 Wall. {90 U. S.) 18. Dis- 
tinguished in The jMissouri, Case No. 9,- 
654.] 

2. Jurisdiction of the district court Upon 
what it is founded. 

[Cited in Studley v. Baker, Case No. 13,- 
559.] 

3. Courts of admiralty proceed in rem. 
Courts of common law do not. 

[Cited in HSU v. The Golden Gate, Case No. 
6,491.] 

4. Jurisdiction [in admiralty is] founded in 
original cause and place of transaction. 

5. No case [can be] sustained at common 
law for salvage on the high sea. 

[Cited in Packard v. The Louisa, Case No. 
10,652; Clayton v. Harmony, Id. 2,871.] 

6. Admiralty courts proceed as often' in per- 
sonam as in rem, [and the] right to proceed m 
rem does not exclude [the] remedy in personam; 
[in admiralty as at common law a] party may 
pursue several remedies, but can have only one 
satisfaction. 

[Cited in The Richard Busteed, Case No. 11,- 
764.] 

7. Bona fide compromise precludes farther 
demand for salvage. 

8. Salvage can only be allowed on the goods 
actually delivered. 

9. [The] quality [and responsibility] of the 
master is changed by capture [of his vessel]; 
and, on rescue, he acts in a new capacity. 

10. Freight lost by capture [is not charge- 
able to the recaptors who claim salvage where 
the] voyage [is] destroyed. 

Before PETERS, District Judge. This is 
a case of capture by a French privateer 
called L'Enfant de la Grande Revanche, of 
the ship, in the libel mentioned, and her 
cargo, and a recapture, from a prize-master 
and eight privateersmen, by the libellants, 
assisted by a certain Anthony Fachtman,. 
the cook of the Fair American.^ The cap- 



1 [Reported by Richard Peters, Jr., Esq.] 
' The libel states, that the ship Fair American, 
Brevoor, master, bound from Philadelphia to Ha- 
vanna, was taken on the 8th day of October, 
1798, by a French privateer, called, L'Enfant 
de la Grande Revanche. The officers and crew 
of the Fair American, with the exception of the 
libellants, John Christian Brevoor, and John 
Schier, and Anthony Fachtman, cook, of the 
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lure, recapture, and bringing into Charles- 
ton, are agreed in the proceedings, on both 
sides. The counsel for the respondents have 
done their clients ample justice, in objecting 
to evidence of facts, and the law arising up- 
on them. But there is sufficient evidence, 
legally admissible in such cases, to satisfy 
me, that this is a case of extraordinary mer- 
it, in which great gallantry and good con- 
duct, as well as labour and suffering, were 
exhibited and endured. I leave the details 
of the case to be collected from the proceed- 
ings, the exhibits and such parts of the evi- 
dence of facts, as I shall notice, in my obser- 
vations hereafter. 

I have fully discussed the general principles 
of the law, on the subject of salvage, in for- 

Fair American, were taken on hoard the priva- 
teer, and a prize-master, six white men and two 
negroes, were placed in the Fair American, and 
her course altered, for Cape Francois. On the 
Ifjth day of October, the libellants rose on the 
prize-master, and the French crew, recaptured 
the Fair American, and on the 26th day of 
October, arrived in Charleston, South Carolina, 
with the said ship, having the French prize- 
master, &c. prisoners. The libel also states, that 
the ship Fair American was valued at Charles- 
ton, at thirty thousand one hundred dollars, and 
the cargo, at twenty-five thousand one hundred 
dollars, and that the cargo has been sold or dis- 
posed of, so that no process out of the admiralty 
-court can be issued against the same. The 
Ubel, therefore, prays process against the ship, 
a.nd that the owners of the cargo, Stephen Du- 
tilh and John Gourjon may be summoned, and 
be obliged to pay, a reasonable salvage to the 
libellants. J. InsrersoU, T. B. Adams, Proctors. 
10th January, 1800. 

The separate answer of Stephen Dutilh, ad- 
mits the arrival in Charleston, and the value of 
the ship and cargo, and that the cargo was 
disposed of in Charleston; but prays that the 
circumstances of the recapture of the Fair 
American be verified. That after information 
■of the arrival of the Fair American at Charles- 
ton was received, application was made by the 
respondent to the Insurance Company of Penn- 
sylvania, for a reasonable reward to the libel- 
lants for their services and exertions, and one 
thousand dollars were ordered by the insurance 
company, to be paid to the salvors. The an- 
swer also states, that the Fair American and 
her cargo, were abandoned to the underwriters, 
and were afterwards disposed of for their ac- 
count, and for a less sum than that which is 
-stated in the libel, that Stephen Dutilh became 
the purchaser of the ship, and that she had 
performed a voyage from Charleston to Ham- 
burg, and back to Philidelphia, since the recap- 
ture, and before the filing of the libel. The an- 
swer prays that the libel be dismissed, so far as 
regards the ship Fair American, and the re- 
spondent, with costs, &e. Rawle, Proctor. 21st 
January, 1800. 

The separate answer of John Gourjon, admits 
the sailing of the ship Fair American from 
Philadelphia for Havanna, and her arrival at 
Charleston, having goods on board, belonging to 
the respondent, amounting, per invoice, to $12,- 
973; but, whether she was taken by a French 
privateer, and afterwards retaken by the libel- 
lants, are not admitted. The respondent states, 
that the ship Fair American ai-rived in Charles- 
ton, where a part of the goods were delivered 
to, and sold by, an agent for the concerned, 
employed by the libellant, Brevoor; but that a 
part of the goods, amounting, per invoice, to 
§2,319 were embezzled, or otherwise lost, since 
the alleged recapture, by default of the libel- 



mer decrees.' It is not given as a mere 
compensation, for labour and service. It is 
increased, far beyond tfiis claim, as an in^ 
centive and premium, to stimulate others to 
meritorious and gallant exertions. I lament 
that these principles are not better under- 
stood, among our merchants. They would 
then, by more liberal allowances to salvors, 
preclude the necessity of legal adjudications; 
which create much expense, and seldom give 
satisfaction. But I am compelled to disre« 
gard all considerations, but those of my pub- 
lic duty, and sense of legal obligation and 
justice. 

The points made in this cause by the re- 
spondent's counsel, were chiefly these follow- 
ing— 1. The jurisdiction of this court is only 

lants, or one of them. That the goods sold at 
Charleston, produced a less sum than their in- 
voice cost. The respondent further says, that 
previous to the filing of the libel, the under- 
writers on the goods, directed the sum of 
$903.55 to be given to the salvors, for their ex- 
ertions and services, which sum was offered to 
the salvors, and will be paid to them at any 
time. The respondent further states, that he 
abandoned his interest in the cargo of the Fair 
American to the underwriters, who paid him 
the sum of $15,822.65 the amount of their sub- 
scriptions, deducting charges; and that the 
goods were sold on account of the underwriters, 
and with the consent of Captain Brevoor, one of 
the libellants, without any claim or process 
against the same for salvage. As to the residue 
of the libel, praying process against the person 
of the respondent, in order to compel him to 
pay salvage, the answer states, that the court 
ought not to have cognizance of the said plea 
as affecting the pers^on of the respondent, the 
court having no jurisdiction thereof, and there- 
fore it is prayed that the court will not proceed 
further therein, and that the same be dismissed 
with costs, &c. Moylan, Proctor. 18th July, 
1800. 

The replication states, that the libellants are 
ready to verify the facts stated in their libel, 
by proof; and that it is true that the sum of 
!pl,000 was distributed among them by the 
agents of the respondent, S. Dutilh, the same 
having been allowed to them by the Insurance 
Company of Pennsylvania, but that the same 
was paid to them on the eve of their departure 
from Charleston, and when they had not an op- 
portunity to protest against the same being re- 
ceived by them in full satisfaction of salvage 
for the ship, and the part of the cargo belonging 
to S. Dutilh; but that the respondents never 
did consent to receive the same, in full satisfac- 
tion of salvage. And that the sum of 
$903.55 was offered to them by the underwrit- 
ers, on the goods belonging to John Gourjon, in 
satisfaction of their claim for salvage, which 
was refused by them, as insufficient. The repli- 
cation farther states, that althousrh no proceed- 
ings had been instituted by the libellants before 
the filing of their libel, yet they have never 
abandoned or renounced their claim to salvage. 
It further states that the libellants have no 
knowledge of the embezzlement, alleged to have 
been committed, or of any persons who were 
concerned in the same, protesting that they, the 
libellants, were not guilty thereof. 22d July. 
1800. 

The depositions confirm the statements con- 
tained in the libel, and establish the facts al- 
leged in the replication. 

^ See the case of Warder v. Goods Saved from 
The Belle Creole fCaye No. 17,165]. and the 
case of Taylor v. Goods Saved from The Cato 
[Id. 13,786]. 
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in rem— a delivery of the ship and goods 
saved, having been made to the o\\Tiers, the 
lien of the recaptors is destroyed; and with 
it, their right to salvage; which grows out 
of, and is attached inseparably to, the arti- 
cles saved. It is therefore, not a personal 
demand. 2. The possession of the ship by 
Brevoor, is not such as to preserve his lien- 
He held it in a new capacity— He had parted 
With his possession, as recaptor, when he en- 
gaged as master, after the resale to Dutilh. 
3. Compensation for salvage, has been made 
and accepted. 4. There has been an embez- 
zlement of part of Mr. Gourjon's goods, and 
Brevoor is responsible. The amoimt of em* 
bezzlement, overbalances any reasonable re- 
ward for salvage. 

As to the jurisdiction of this court, in cases 
of salvage on the sea, if it were necessary to 
determine that point, I should be much dis- 
posed to say, it was exclusive. The jurisdic- 
tion is founded "ob causam aliquam, a re 
maritima ortum;" as Selden translates the 
definition of admiralty jurisdiction, given, in 
French, "pom* le fait de la mer." The place 
of mating a contract, is not so material as 
the place of performance, in cases even of 
agreements on land to operate on the sea. 
See Zouch, on the jurisdiction of the admiral- 
ty of England (assertion V. p. 52). The 
common law courts and some British stat- 
utes, calculated to favour jurisdiction in the 
hands of the king, and other lords, have con- 
fined this rule, as much as their circumstan- 
ces would anywise permit. Yet, in 3 Term 
R. 267, &c. it is allowed, that admiralty 
jurisdiction is founded on the subject matter; 
and collateral ch'cumstances, such as hy- 
pothecation under hand anjl seal, do not oust 
it. In the case in which this position is reC' 
ognized, the judges allow the admiralty jm*is- 
diction, in the case of hypothecation, be- 
cause in the court of admiralty, they pro- 
•ceed in rem, and a court of common law can- 
not. The true point, as stated by Zouch, 
seems to be overlooked by the common law 
■courts, in "the struggles which have been 
made between the court of admiralty and 
the common law judges, respecting the ex- 
tent of their jurisdictions." The jurisdiction 
■does not appear to me to be founded on the 
mode of proceeding; but on the original 
■cause, and the place, of the transaction. It 
attaches "ob causam a re maritima ortum." 
Its subjects, according to 3 Bl. Comm. lOT, 
are "pxire maritime accLuisitions, which are 
■earned and become due on the high seas." 
I cannot conceive a case more completely 
within these descriptions of admiralty juris- 
•dictions, than this now before me. Nor do 
I see how a common law court could legally 
take cognizance of such a case, or its inci- 
-dents. "La mer a ses lois comme la terre." 

The jurisdiction of this court, is disputed, 
because, it is alleged, "The goods were de- 
livered to the -owners, by Captain Brevoor; 
and so his lien on them was destroyed; and 
with it, his claim to salvage. If the claim 
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even continued, it must be by an implied 
contract, for a quantum meruit, arising on 
the delivery; and this, being on land, must 
be prosecuted in a common law court. A 
distinction is taken, between the case of 
freight, and other instances of liens, and 
that of salvage. In the former, if the goods 
are delivered, the claim continues xmder the 
pre-existing conti-act But no such contract 
subsists, in a case of salvage. It is allowed, 
that if the jm-isdiction in salvage was ex- 
clusive, it would preclude all common law 
interferences. But it is only concurrent; 
and in proof, a dictum, of Lord Holt is cited, 
to shew that a plea in a detainer of goods, 
on account of a lien for salvage, would be 
admitted. Aud if a plea can be supported, 
so may an action." 

No case is produced in a common law 
corurt, where a suit there, for salvage on the 
high seas, was sustained. I have never seen 
such a case. There does not appear to me, 
any thing of that mixed natiire in this case, 
which would induce even a legal fiction, to 
draw the place of this transaction into a 
common law com't. There is no doubt, but 
that the admiralty had original jm*isdiction 
of the transaction upon which this salvage 
is claimed; and having this original juris- 
diction, it would "have, also, jurisdiction of 
all consequential questions, though properly 
determinable at common law." 3 Bl. Comm. 
108. 

The "subject matter" is an occmrrence at 
sea. A delivery of the articles saved, into 
a place of safety on land, may be necessary 
to complete the claim; but does not alter 
the jm'isdiction over the original act. The 
claim for salvage, as a personal demand, is 
not an unconditional debt, nor in all cases, 
is a claim for freight In either case, the 
owners may refuse to take the goods. But 
if they receive them, the debt is absolute. 
The acceptance of the goods is a consimima- 
tion, and not an extinguishment of the 
claim. The cause of action here, does not 
arise from any implied conti-act, on the de- 
livery. It originates in the saving on the 
sea; and is pre-existing to the delivery. 
The right to salvage is not merely inchoate, 
before any delivery to the owner, but com- 
plete. He has the election to take the thing 
or not. If he refuses, the thing only is an- 
swerable for the reward for salvage. But 
if he receives the goods, though the lien in 
the article may be gone, and especially if "it 
passes to a third person, yet the right to sal- 
vage continues. It becomes a personal 
claim, founded on the transaction at sea, 
and must be prosecuted in personam, in the 
admiralty. In this court, proceedings are 
as often in personam, as in rem. Multi- 
tudes of precedents could be produced. 3 Bl. 
Comm. lOS, quotes Clarke, Pr. where it is 
said, "The first process in these courts (ad- 
miralty com-ts) is frequently by arrest of the 
defendant's person." The admiralty courts, 
in many tiases, pos&ess cumulative powers. 



BREVOOR (Case No. 1,847) 



[4 Fed. Cas. page 74] 



beyond those of the common law. The right 
to pi'oeeed in rem, does not exclude the rem- 
edy in personam; though it is taken fre- 
quently in preference, for the greater secu- 
rity. In common law courts, as in the ad- 
miralty, a party may pursue several reme- 
dies; although he can have but one satisfac- 
tion. On the instance side of the admiralty, 
the proceedings are originally (and most 
commonly) by arrest of the person. 3 Term 
B. 330. 

The case of hypotliecation is sui generis, 
the persons of the owners are not bound. 
The debt is eonti-acted, in its original 
ground, solely on the credit, and with the 
pledge of the ship; which continues, not- 
withstanding this lien, in the possession of 
the owners, or their agent, the master. If, 
on the delivery of goods saved, an actual 
abandonment of claim to reward is made, or 
satisfaction given to the perfect content- 
ment, or according to a voluntary agreement, 
of the salvors, no doubt, there would be 
an end to the demand. But there is no 
proof in this case, of such circumstances. 
It appears rather, that the goods were put 
Into the hands of a respectable merchant, 
in Charleston, to whom Captain Brevoor 
applied "for assistance;" (see Dutilh's letter,) 
they being of a perishable nature, to make 
the best of them, for all parties. His owner 
approved of the captdin's conduct. But be 
this as it may, there is no proof of abandon- 
ment of claim to, or acquiescence in, satis- 
faction for salvage. 

The imderwriters on the ship and goods 
belonging to Mr. Dutilh, sent the salvors a 
gratuitj"^ of one thousand dollars; and as a 
gratuity it was taken. So far from then- 
accepting this sum, whatever might have 
been intended by the donors, as compensa- 
tion, there is evidence of great dissatisfac- 
tion. I join with Messrs. Hazlehurst & Co. 
in their opinion, (see their letter of 1st Feb- 
ruary, 1799, among the exhibits,) when they 
inform of the payment of this gratuity. 
"Captain Brevoor is amazingly chagrined at 
the sum given by the underwriters, and we 
think he well may be, for it is certainly a 
small amount for so great an undertaking 
as that of three men, retailing a valuable 
and fine propertj', from nine French priva- 
teersmen." I consider the underwriters as 
strangers in this cause; though they are 
involved in a statement of facts and cir- 
cumstances. The libellants have no remedy 
against, or claim on, them. They do not 
act as agents or ti-ustees for the owners; 
but in their own right, by a transfer, tmder 
the abandonment of the property. There 
was not even a gratuity given by those per- 
sons, on Mr. Gourjon's goods. I apply the 
evidence, under the commission takeii out 
by him, only to his case. 

In the deposition of Florian C. May, he 
says (answer to the 4th interrogatory), "I 
never heard the libellants mention they were 
satisfied with the reward offered and sent to 



them. On the conti-ary, I know they were 
dissatisfied, and that the men proposed to 
libel the ship. But, on the captain consult- 
ing me, I advised him to defer any legal 
measures, till his return to Philadelphia^ 
when, I was assured, that the owners, and 
the underwriters, would do him, and the 
men, ample justice, for their gallant conduct,^ 
in recapturing the Fair American, and brmg- 
ing her into port. And he acquiesced will- 
ingly in the adyice, reserving the right to 
make, and support, the claim of salvage, or 
to some adequate compensation, on his re- 
turn to Philadelphia." Here is a fuU proof 
(as to Mr. Gom-jon's goods), of dissatisfac- 
tion; and an intention to pursue the claim. 
So far was Mr. Gourjon from considering the 
gratuity, which had been accepted, as a mat- 
ter of any concern to him, or his underwrit- 
ers, that an offer was made to Captain Bre- 
vooi*, after his arrival at Philadelphia, of 
compensation for salvage. It was deemed 
inadequate, and refused. This offer was 
made on behalf of the underwriters, on Mr. 
Gom'jon's goods. 

I shall close my observations, and opinion,, 
upon this part of the subject, with remark- 
ing, as it relates to the powers and jurisdic- 
tion of the court, that, I think, there is more 
weight in the allegation of the libellant's 
counsel, that in this case, there is an ingre- 
dient in which a question of prize is involved, 
than the respondent's counsel are inclined 
to aUow. Salvage may arise from a recap- 
ture from pirates, but it is here agreed, that 
the recapture was from those who took, as 
prize, the ship and goods; and acted under 
a commission, or authority, from a power, 
considered on the. ocean as an enemy. 

The point made, as to Brevoor's possess- 
ing the ship, not as salvor, but as captain 
under Dutilh, who then held hj a new title, 
is rendered immaterial, if my opinion re- 
specting the delivery of the goods, is well 
founded. We find the ship, however, in tlie 
hands of the same persons, who had the right 
to both property and possession, in most of 
the stages of this transaction. The proceed- 
ing in rem, as to the ship, is therefore sub- 
stantially proper. 

The fact of embezzlement, so as to apply it 
to any of the salvors, is not made out.— 
Part of Mr. Gourjon's goods did not appear 
at Charleston. No salvage can be allowed, 
farther than on the amount of goods sold and 
deUvered. Whether the deficiency was oc- 
casioned by plunder on the capture, against 
■vs'hich supposition there is some negative tes- 
timony, or by embezzlement, at Charleston, 
does not appear. An opinion of a witness 
states the probability of its having happened 
at Charleston, and suspicions, without proof, 
are aimed at one of the salvors. The French 
prisoners wei'e on board, at Chai'leston, a 
considerable time before the marshal took 
charge of them. No doubt others, than either 
Captain Brevoor, or his men, or the prisoners, 
had, necessarily, access to the ship; which 
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lay, for a length of time, without orders for 
her final destination. So that the matter is 
left in doubt and uncertainty. The captain 
is not answerable for plunder on capture, or 
as a recaptor, for losses, arising from the mal- 
feazance of others.* His quality and respon- 
sibility, after the capture and recaptinre, were 
entirely changed. He is amenable for any 
misconduct of his own, but nothing of this 
kind is alleged. On the contrary, his char- 
acter, for integrity, care, and attention, 
stands very high, and is in proof, in. the tes- 
timony of 'Mr. iSIay. Fraud and embezzle- 
ment must be clearly proved, and fixed on a 
party, before I can make him answerable. 
Nor can the captain be called on now for 
contribution, as he could have been in his 
former capacity, when, as master of the 
ship, he was answerable for the .embezzle- 
ments of his crew. In that case, the fact, 
as to the crew, would require more pointed 
proof, than appears in this cause. 

There was an allowance claimed for freight, 
by 3ilr. Dutilh's, or Mr. Gom-jon's, counsel, 
but it must be clearly seen, that the freight 
was lost by the capture: this is, therefore 
out of the question. If there is any loss of 
freight, or other misfortune, on account of 
the failure of the voyage, it is not chargeable 
to the recaptors. Reimbui'sement must be 
sought elsewhere. It is charged, in one of 
the exhibits, to the underwriters. Had it 
been saved to the owners, I should have al- 
lowed salvage on it, but as it was lost, I 
have no decision to give on the subject. 
It only relates to the equity of this case, to 
state, that the respondents have amply cov- 
ered the amount of aU losses on this ship, 
and cargo. If they had not, I should" deem 
the claim equally legal and relevant: 

Mr. Dutilli's ship, sold at Charleston, 
for five thoHSand and fifty dollars ? 5050 

His part of the cargo, for seven 
tliousand and fifty-one dollars... 7051 

Mr. Gourjon's (I take this sum, as 
there is some dispute about the dif- 
ference between this, and 6770 dol- 
lars per M, O. May's account), sis 
thousand four hundred and eleven 
dollars, and ninety cents 6411 90 

$18512 90 
Total, eighteen thousand five hundred and 
twelve dollars, and ninety cents. 

I do therefore adjudge, order, and decree, 
that the recaptors have, and recover, in full 

*It has been frequently determined, in this 
court, that during the period of detention, either 
by captors, as prize, or beUigerents, in amity, 
for adjudication, all the responsibilities of the 
officers and crew are suspended. But proof 
has been admitted, to shew either distinct acts 
of plunder, or embezzlement, by the crew, in- 
dividually or in collusion with the possessors of 
the ship. The general principal of contribution, 
by all, has not been allowed, during the forcible 
detainer; but tiie frauds and malfeazance of 
individuals, have been permitted to be sett ofiE, 
against their respective claims. In the case of 
The Blaireau, 2 Cranch [6 TJ. S.] 240, a claim 
of salvage, by the master, who had been guilty 
of embezzlement, was dismissed. 
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satisfaction for their salvage, the sum of 
four thousand six hundred and twenty-eight 
dollars, and twenty-two cents, to be appor- 
tioned amongst them as follows:' 

The ship, charged with twelve hundred 
and sixty-two dollars, fifty cents; out of 
which, one thousand dollars to be deducted. 

Mr. Dutilh's goods, seventeen hun- 
dred and sixty-two dollars, and sev- 
enty-five cents ?li 62 75- 

Mr. Goui"jon's goods, sixteen hundred 
and two dollars, and ninety-seven 
cents 1602 97 

Biilance of ship, two hundred and 
sixty-two dollars, and fifty cents. . 262 30 

?362S 22 

"Which sum of three thousand six hundred 
and twenty-eight dollars, and twenty-two- 
cents, is to be divided as follows, among the- 
recaptors: 

To Captain Brevoor, (bal- 
ance of ship,) one hundred 
and fiftv-seven dollars, 
and fifty cents ? 157 50 

To John Schier, (seaman) 
fifty-two dollars, and fifty 
cents 52 50 

To Anthony Faehtman, 
(cook) fifty-two dollars, 
and fifty cents 52 50 



To OapL Brevoor, (Dutilh's 
goods,) one thousand and 
fifty-seven dollars, and 
sixty-five cents 1057 65 

To John Schier, three hun- 
dred and fifty-two dolls, 
and fiftj'-five cents 352 55 

To Anthony Faehtman, 
three hun&ed and fifty- 
two dollars, and fifty-five 
cents 352 55 



? 262 50' 



1762 75- 



To Capt. Brevoor, (Gour- 
jon's goods) nine hundred 
and sixty-one dollars, and 
seventy-nine cents ; 961 79 

To John Schier, three hun- 
dred and twenty dollars, 
and fifty-nine cents 320 59 

To Antiiony Faehtman, 
three hundred and twenty 
dollars, and fifty - nine 

cents 320 59 

1602 97 

§3628 22 
So that Captain Brevoor is to receive 
in the whole, two thousand one hun- 

''See inter alia, the cases of The Aquila, 1 
0. Rob. Adm. (Phil. Ed.) 32 &c. and that of 
The Two Friends, Id. 228, determined in 1798.. 
(but not seen here, at the time of this, and 
some other decisions, in salvage cases,) in which 
there is a coincidence of opinion, upon the- 
great points. As to the definition of derelict, 
tiiere given from Sir Leotine Jenkyns, it cre- 
ates no material difference. It means deserted; 
and not a voluntary abandonment, or derelict, 
entitling the occupant to the whole. The owner- 
is entiSed to the surplus, on paying salvage. 
If no owner to be found, after a time generally 
fixed, or at discretion thought reasonable, the- 
vessel, or goods, found at sea deserted (on pay- 
ing salvage), becomes a national droit; dis- 
tributable, or devolving, in the whole, to the 
prince, lord high admiral, or otherwise, accord- 
ing to the peculiar political arrangement of the 
government of the country, into which they are- 
brought. 
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dred and seventy-sis dollars, and 
ninety-four cents 2176 94 

John Schier. seven hundred and twen- 
ty-five dollars, and sixty-four cents 725 64 

Anthony Fachtman, seven hundred 
and twenty-five dollars, and sixty- 
four cents , 725 64 



?362S 22 

And I do further adjudge, order, and de- 
■cree, that the said ship Fair American, with 
her tackle, apparel, and furniture, (or so 
much thereof as may be necessary) be con- 
demned, and tliat the same be sold by the 
marshal of this disti-ict, for the payment of 
the several recaptoi's aforesaid, of their re- 
spective proportions of the said two hun- 
dred and sixty-two dollars, fifty cents, the 
sum chai'ged upon the ship. And I finally 
adjudge, order, and decree, that the respond- 
ents, Stephen Dutilh, and John Gourjon, pay 
to the said recaptors, the several sums of 
nioney, above charged upon the goods of 
them, the said Stephen Dutilh, and John 
Gourjon, respectively: all which are to be 
brought into court, to be distributed agree- 
ably to this decree. The costs and charges 
to be paid by the respondents, in proportion 
to their respective interests. 

NOTE [from original report]. On further 
■consideration, I have not been satisfied with 
the quantum of salvage decreed. I should have 
been gratified if a superior court had reviewed 
and rectified what I now conceive to have been 
an error; but no appeal was entered. Brevoor 
and his associates should have had a reward 
at least as great as those usually receive who, 
without personal conflict and danger in com- 
bat, save property wrecked or deserted, or in 
peril of so being. Perhaps comparative merit 
would justify a more ample remuneration. 
In the latter cases, the ordinance of Louis 
XIV. has had influence with me, and due at- 
tention has been paid to the value of the prop- 
erty risked in the saving ship. I have, too, in 
all salvage cases regarded the amount in value 
of the reward, without scrupulously attending 
to any proportion it bore to the gross amount 
of the articles saved. I think there is weight 
in some of the reasoning of Azuni on this sub- 
ject. Marit. Law Cas. 279, 280. Whether the 
merit of the salvors of the wrecked or aban- 
doned vessels or goods should be diminished be- 
cause the deserts of rescuers are personally 
greater seems not to me clear. This is a sub- 
ject on which no fixed rules can be established; 
and it will, therefore, depend, in no small de- 
gree, on the mere opinions of those who decide. 
See Azuni, Mar. Law, pp. 279, 280, note (269), 
and authorities cited on this point. See 3 C, 
Hob. Adm. (Phil. Ed.) 288. 
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BREWER V. CALDWELL et ak 

[13 Blatchf. 361.]^ 

•Circuit Court, S. D. New York. May 27, 1876. 

EviDEsoE— Testimoxt IS Other Soit— Admissi- 
bility. 
B. brought a suit in equiiy in this court 
against C. and others, and in it took the depo- 

* [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



sition of one I., as a witness. B. then dis- 
continued the suit, and afterwards brought an- 
other suit in equity against the same defend- 
ants, in this court, for the same cause of action. 
No proofs were taken in it by either party, and, 
after it had been set down for hearing, by the 
consent of both parties, the defendants applied 
for an order to permit them to read, as testi- 
mony, the deposition of I., so taken in the 
former suit. It was not shown that I. was 
dead, or that there was anything to prevent his 
being examined in the usual way: Held, that 
the application must be refused. 
[Cited in The John H. Starin, Case No. 7,- 
351.] 

[In equity. Bill by Henry O. Brewer 
against Samuel B. Caldwell and others. De- 
fendants' motion to permit the reading of a 
deposition denied.] 

Aaron P. Whitehead, for plaiAtiflf. 
William D. Shipman, for defendants. 

JOHNSON, Circuit Judge. The plaintiff 
had another suit for the same cause of ac- 
tion for which the present suit is brought, 
and against the same defendants, in which, 
the defendants examined as a witness one 
Ingei'soll. Tiie former suit was discontinued 
by the plaintiff, and soon after the present 
suit was commenced. The time to take 
proofs expired on the fii-st Monday of April, 
1875, and no proofs were taken by either 
party- After the cause was noticed and had 
been set down for hearing, by consent of 
both sides, at the February equity term, 
this motion for an order to permit the de- 
fendants to read the deposition of Ingei'soll 
upon the hearing was made. The witness 
appears to be living, and nothing appears 
which prevented his being examined in the 
usual way. The daim to read Ms deposi- 
tion taken in the former cause is made upon 
the idea that there is some peculiar rule of 
law which permits secondary evidence of 
this sort to be used in equity proceedings. 
In sevei-al of the cases commonly referred to 
as sustaining tliis view, the discussion has 
been as to the circumstances which would 
warrant the use of the depositions as sec- 
ondary evidence, assuming that the case was 
such as made proper secondary evidence ad- 
missible. Thus, in Backhouse v. Middleton, 
1 Cas. Ch. 173, there was a motion for leave 
to use depositions taken in a suit which had 
been dismissed, and some distinctions upon 
that subject were stated and discussed by 
the com"t; but, as a basis for it all, it ap- 
peared that the witness was dead. So, also, 
in City of London v. Perkins, 3 Brown, Pari. 
Cas. (Tomlin's Ed.) 602, which is cited in 1 
Daniell, Ch. Pr. 870, as authority for the 
position that it need not appear tliat the wit- 
nesses were dead, it nevertheless did dis- 
tinctly appear that all of them were dead; 
and the reversal in the house of lords seems 
to have proceeded upon the ground that the 
eom-t of exchequer had disregai'ded the sub- 
stantial proof on that point. The subject 
was discussed in Blagi-ave v. Blagi-ave, 1 
De Gex & S. 252, and the leading authori- 
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ties were referred to— Nevil v. .TolinsoB, 2 
Vern. 447; Byrne v. Frere, 2 Molloy, 157; 
and Barstow v. Palmes, Prec. Ch. 233. In 
the examination of these cases, in Taylor on 
Evidence (volume 1, § 439), it appeal's, (and 
so the fact is shown to he, on reference to 
the cases,) that, in Byrne v. Frere, the wit- 
nesses were almost certainly dead, and that, 
in Nevil v. Johnson, and Barstow v. Palmes, 
there is nothing to show that they were alive. 
Both in the work cited, and in Gres. Eq. Bv. 
1S4 to 187, the whole question is treated as 
part of the law of secondary evidence, and 
as stating the rule when some legal reason 
exists to excuse the not examining the wit- 
ness personally; and this view is confirmed 
by the decision in Carringtqn v. Cornock, 2 
Sim. 567. Such an anomaly in the law of 
evidence as the substitution of a deposition 
in a former suit, for the examination of the 
witness in the pending suit, as primary evi- 
dence, ought not to be maintained, unless 
the course of the authorities has firmly es- 
tablished it "When there are cause and 
cross-cause, the two suits being substantially 
one, such a practice seems unobjectionable. 
But, where a suit is ended by voluntary dis- 
missal, there seems no reason for the prac- 
tice. I find no trace of its existence in the 
covurts of the United States; and, in this dis- 
trict, I am unable to ascertain that any such 
order as is moved for has ever been made. 
There are two cases, one in Kentudsy and 
one in New Hampshire, in which the prac- 
tice appears to have been followed. Brooks 
V. Cannon, 2 A. K. Marsh. 525; Leviston v. 
French, 45 N. H. 21. In the first ease, the 
com't says that the deposition which had 
been excluded ought to have been recdved, 
as coming emphatically within the rule of 
chancery practice, which allows depositions 
in one cause to be read in another, between 
the same parties; but, nevertheless, the judg- 
ment was aflarmed. In the other, the court, 
on the authority of Nevil v. Johnson, above 
mentioned, referring to Daniell's Chancery 
Practice, Chitty's Equity Digest, and Green- 
leaf's Evidence, affirms it to be within the 
discretionary power of the court to permit 
a deposition to be read, and allows it in the 
particular case. Even taking that view of 
the law, I should think it indiscreet to order 
the deposition in this case to be read at the 
hearing. The cross-examination shows that 
a further examination of the witness was 
expected to take place at Mobile. But this 
did not take place, the bill having- been dis- 
missed after a question of jurisdiction de- 
pending upon citizenship had been raised. 
As the plaintiff felt constrained to dismiss 
his bill, it would have been idle to go on 
with an examination at Mobile, unless he 
was bound in that cause to consider what 
miglit be his needs in respect to the wit- 
ness in any future cause for the same mat- 
ter, and between the same parties; and, in 
this cause, he had no occasion to consider 
what fm'ther examination might be advisa- 
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ble, because, until after the proofs were 
closed, he had no notice, or reason to sup- 
pose, that the defendants desired to use the 
evidence in question. I think, therefore, that 
the defendants' motion should be denied. 



Case mo. 1,849. 

BREWER V. CALDWELL et al. 

[7 Reporter, 389.] " 

Circuit Court, S. D. New York. Nov. 18, 1878. 

CosvEBSioN — Damages — Election —Value or 
Amount Received— Principal akd Agent. 

Where an agent has converted gold-bearing 
bonds of his principal, the former is liable either 
for their value or for the amount received, and 
the principal may elect which he wUl have. 
Equity, having acquired jurisdiction, will give 
liim whichever is more equitable. 

Bill in equity. The facts sufficientiy ap- 
pear in the opinion. 

WHEELER, Disti-ict Judge. The defend- 
ants purchased and received certain gold- 
bearing bonds and coupons for and as agents 
of the plaintiff, to be sent to him. They 
did not send the bonds and coupons to him, 
but converted them to their own use, in vio- 
lation .of his right to them. For that conver- 
sion they would have been liable at common 
law for the value of the bonds and coupons 
in the ordinary currency of the coimtiy at 
the time of the conversion, in an action of 
trover founded upon the conversion, and for 
the amount received for them in the same 
currency as damages, in an action of as- 
sumpsit founded upon an implied promise 
to pay the amount received to the owner. As 
this court, as a court of equity, has acqmred 
jurisdiction of the same subject, these defend- 
ants are Uable to account for one or the oth- 
er of the same sums here as shall be most 
in accordance with the equitable rights of 
the orator if there is any difference between 
the two sums. It does not expressly appear 
that the defendants did receive currency for 
the bonds and coupons converted, although 
it seems probable that they did, but it does 
appear what the ordinary currency value of 
them was at the time of the conversion. So 
it does not expressly appear whether there 
is any difference between that value and 
what they actually did receive. It would 
be equitable for the orator, as the property 
was converted in violation of his rights, to 
recover the largest sum, for he would have 
the right to treat them as wrong-doers, and 
to have an account of the damages for con- 
verting his property; or to treat them as 
his agents in disposing of it, and to have 
an account of what they received. There- 
fore, if either was greater than the other, 
he might elect to take the greatest As it 
does not appear expressly but that the orator 
would be entitled to more if the amount re- 
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'Ceived was shown, they clearly cannot have 
any just right to complain because the 
amount is not shown, nor of a degree for 
the value of the property at the time they 
took it to themselves. It is tme, doubtless, 
as lu-ged for the defendants, that the law 
recognizes two kinds of money,— the common 
legal tender currency and gold. "When a 
plaintiff, by an express eonti-act or account 
of some other peculiar rights, becomes enti- 
tled to a judgment or decree for a certain 
amount of one or the other, he may by law 
have it so. But there is nothing of the sort 
here. The defendants converted gold-bear- 
ing instruments which were property, and 
are liable to account for the damages as 
such. These damages were open and un- 
liquidated, liable to be assessed or computed 
in the common cuiTency in which the ordi- 
nary business of the counti-y is done, and in 
which, according to the law and practice of 
courts, such damages are commonly reckon- 
ed. And beyond this the fluctuations of the 
■currency values of gold have been such since 
the time of these transactions that to reckon 
these damages otherwise than in the ordi- 
nary currency would be inequitable, and do 
manifest injustice to the plaintiff. Deci-ee 
accordingly. 
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BREWER (CLXTM v.). See Cases Nos. 2,909 
and 2,910. 

BREWER (FREXCH v.). See Case No. 5,- 
096. 

BREWER CMERRITT v.). See Case No. 9,- 
483. 

BRB"WE5R, The (ERLEN v.). See Case No. 
4,519. 



Case No. 1,850. 

In re BRE^^TER & BEiHS BREWING CO. 

[4 Dill. 345.]^ 

Circuit Court, D. Nebraska. 1878. 

Bankrupt Act— Act op Bankrcptct — Scspen- 
siON OF Payment of Commercial Paper — Six 
Months' LiiiiTATios Construed. 

A petition for adjudication in bankruptcy 
■cannot be sustained in which the only act of 
banlcruptcy alleged is the failure to pay a speci- 
fied piece of commercial paper, where the origi- 
nal default in payment occurred and had con- 
tinued more than six months and forty days 
before the proceedings in bankruptcy were com- 
menced. 

[Petition for review of the decision of 
the district com-t of the United States for 
the district of Nebraska.] 

In bankruptcy. On the 8th day of March, 
1876, the petition in banlcruptcy, on which 
the adjudication is sought, was filed by the 
Omaha National Bank against the Brewer 
& Bemis Brewing Company. It alleged as an 
act of banla-uptcy the stoppage, or suspen- 
sion, and non-resumption of payment, for a 

^ [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



period of forty days, of a note for $10,000 
given to the Omaha National Bank, dated Oc- 
tober 7th, 1873, at ninety days, interest at 
twelve per cent, per annum after maturity, 
signed "Brewer & Bemis Brewing Company," 
and by others. The amended petition was 
dismissed by the district court, on the ground 
that the alleged act of bankruptcy was 
barred by the six months' limitation in the 
bankrupt act [of JIarch 2, 18G7; 14 Stat. 536], 
§39. 

The following facts appear in the record: 
The ?10,000 note was for ninety days and 
dated October 7th, 1873. It matured Janu- 
ary 8th, 1874. Forty days after maturity 
would be Febraary 17th, 1874. Six months 
after the forty days would be August 17th, 
1874. The petition in bankruptcy was filed 
on March 8th, 1876, that date being two 
years and two months after the matm-ity 
of the paper, two years and twenty days 
after the period of forty days of non-resump- 
tion of payment, and over one year and six 
months after the expiration of the six 
months' limitation. It is also shown by the 
record that all other commercial paper of 
the Brewer & Bemis Brewing Company is 
paid. The $10,000 note, now nearly four 
years overdue, is the only one outstanding. 

The- provision of the bankrupt act, as 
amended, section 39, is that "a bank, bank- 
er, broker, merchant, tiader, manufacturer, 
or miner who has stopped or suspended 
and not resumed payment, within a period 
of forty [fourteen] days, of his commercial 
paper (made or passed in the com-se of his 
busiuess as such), * * * shall be deemed 
to have committed an act of bankruptcy, 
and, subject to the conditions hereinafter 
prescribed, shall be adjudged a bankrupt 
upon a petition of one or more of his ei'edit- 
ors," etc.; "provided that such petition is 
brought within six months after such act 
of banki-uptcy shall have been committed." 

The petitioning creditors seek in this pro- 
ceeding in the circuit court to reverse the 
order of the disti-ict com-t dismissing their 
amended petition. [Affii-med.] 

E. Wakeley and TV. O Bartholomew, for 
petitioning creditors. 

George W. Doane and Charles F. Mander- 
son, for Brewer & Bemis Brewing Company. 

DILLON, Circuit Judge. The only ques- 
tion that need be considered is whether 
a petition for adjudication in bankruptcy 
can be sustained, in which the only act 
of bankruptcy alleged is the failure to pay 
a specified piece of commercial paper, where 
the original default in payment occuiTed 
and had continued more than six months 
and forty days before the proceedings in 
bankruptcy were commenced. The decisions 
on this point ai-e conflicting. The ruling 
of the district com-t in this case is in conflict 
with the opinion of two very able and learn- 
ed circuit judges. Baldwin v. Wilder [Case 
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"No. 806], Emmons, J.; In re Baynor CEd. 
11,597], Woodruff, X It is sustained by 
the decision in Mendenliall v. Carter Dtd. 
9,426]. I Lave considered the reasoning of 
the judges in these cases, and the arguments 
of the counsel in the present case, and am 
of opinion that the judgment of the district 
com-t, on the point here involved, js correct 
Assuming that an act of bankruptcy can 
be predicated of the failm-e to pay one piece 
of commercial paper, without valid and suffi- 
cient reasons for such failm-e, I think the 
"stopping," under the facts of this case, was 
an act whicli ripened into a definite and 
complete act of bankruptcy after the lapse 
of forty days from the day of the original 
default, and that creditors are barred from 
making that act the sole basis of an adjudi- 
cation in bankruptcy unless the petition 
therefor "is brought within, six months after 
such act of bankruptcy shall have been com- 
mitted"," that is, within six months after 
the act of bankruptcy became consummate, 
which was at the end of sis months and 
fort^ days from the day of the original de- 
fault fL concur in the main with the reason- 
ing of Dick, J., in the case last cited, and re- 
fer to his opinion as a clear, and, to my mind, 
very satisfactory exposition of the subject 
After the lapse of the period above named, it 
acpords with the obvious purpose of the 
short six months' limitation in section 39, 
and with the analogies fm-nished by the 
other specified acts of bankruptcy, to hold 
that the petitioning creditors, under the facts 
appearing in the record, are precluded from 
making this default the groimd of an ad- 
judication, and are confined to their ordi- 
nary remedies. The order of the district 
court is- affirmed. 
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BREWERS' FIRE INS. CO. v. OLATJSON. 

[3 Ins. Law J. 919.] 

Circuit Court, S. D. New York. Jan. 20, 1874. 

CoRPOKATioxs — Subscriptions fob Stock— Con- 
ditions — Parol Evidence to Vary Written 
Contract — Withdrawal of Subscription — 
Bad Faith — Consideration of Contract. 

[1. Where a paper pledging the signers to 
pay the amounts put down by them as sub- 
scriptions to increase the capital stock of a cor- 
poration is circulated, and the subscriptions 
thereto procured, by an agent of the corpora- 
tion, parol evidence in an action by the corpora- 
tion to enforce payment is inadmissible to 
prove that the subscriptions were made on the 
condition that they should be invalid unless a 
certain amount was pledged.] 

[2. Parol evidence is admissible in such an 
action to prove such a condition if the paper 
was circulated among the subscribers by one 
of their number, and the signatures thereto 
were not contracts with the company until the 
condition was fulfilled.! 

[3. Where a paper pledging the signers to 
take stock iu a corporation is circulated for 
sii?natures by one of the signers, not an agent 
■of the corporation, and under condition that, 
unless a certain amount is raised, the paper 
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shall never he delivered to the corporation, and 
shall never become binding upon the signers, 
the subscriptions become binding contracts as 
soon as the specified amount is pledged, al- 
though the signers are thereafter .erroneously 
informed, by the person circulating the paper, 
that the amount has not been secured, and 
thereupon attempt to cancel their subscrip- 
tions.] 

[4. In such a case, if the spedfied amount 
had not been pledged at the time of the at- 
tempted withdrawal, but was thereafter se- 
cured, and if the attempted withdrawal was 
in bad faith, and for the purpose of enabling 
the subscribers to establish a rival company, 
the subscribers are bound.] 

[5. Where additional capital stock is sub- 
scribed on condition that the corporation make 
a certain extension of their b'lisiness, one who 
refuses to pay his subscription, and thereby 
prevents such extension, cannot be relieved 
from his liability on the ground that the fail- 
ure to make the extension rendered the con- 
tract void for want of consideration.] 

[At law. Action by the Brewers' Fire In- 
sm*ance Company of America against Henry 
Olauson to enforce the payment of a part of 
defendant's subscription to plaintiff's stock. 
Verdict for plaintiff.] 

Solomon & Bm-ke, for plaintiff. 

Beach & Brown, for defendant 

SmPMAN, Disti'ict Judge. Gentlemen of 
the Jm-y: This is an action to recover the 
sum of ?2,500 and interest being an install- 
ment of twenty-five per cent, called by the 
plaintiffs upon a stock subscription of ?10,- 
000, claimed to have been made by the re- 
spondent to the capital stock of the plaintiff, 
a fire insurance corporation. It is proved 
that the plaintiffs are a corporation, incor- 
porated in accordance with the laws of the 
state of Wisconsin, and located in Milwau- 
kee, in that state. It is admitted that the de- 
fendant with sundry other persons, signed 
the subscription paper which has been pro- 
duced, which upon its face pm-ports to be a 
subsci-iption by the defendant of the sum of 
$10,000 to the capital stock of the plaintiffs' 
corporation. It is proved that the plaintiff 
called for the installment of twenty-five per 
cent, of which calf notice was given to the 
defendant, and demand made therefor. A 
prima facie ease has thus been made by the 
plaintiff, by the proof of their due incorpora- 
tion, of the defendant's signatm:e to the pa- 
per read in yom* hearing, by the call for an 
installment of twenty-five per cent, by the 
notice to the defendant of that call, by a de- 
mand upon him for payment, and his non- 
compliance therewith. 

Sundry defenses are interposed. The main 
one is that the subscription paper was never 
a perfected and operative contract between 
the subscribers and the plaintiffs; that prior 
to its circulation the proposal was made to 
a portion of the subscribers, who were brew- 
ers in the city of New York, that an endeav- 
or should be made to increase the capital 
stock of the plaintiff's corporation, in the 
sum of $200,000, upon which 25 per cent 
should be paid in cash, for the pm-pose of 
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enabling the plaintiff to comply witti tlie 
statute of this state, which requires a cash 
capital of $200,000, on the part of insm-ance 
companies doing business here, and estab- 
lishing an eastern department in this city; 
that it was informally agreed that an at- 
tempt should be made to obtain subscribers 
to said amount, and that imtil this result 
was attained, the paper should not be a per- 
fected and operative instrument, deliverable 
to the company; and that the attempt not 
having succeeded, the project was abandoned 
with the knowledge and acquiescence of the 
solicitor of the subscriptions, and that the 
paper remained ^an uncompleted instrument 
in the hands of one of the subscribers. 

It is conceded that no condition to the ef- 
fect that the paper should not be binding 
was ever inserted in the paper or appended 
to any signature. And it is claimed by the 
plaintiffs that while it was a desire on their 
part that the sum of $200,000 should be ob- 
tained, that this was never a condition, ex- 
pressed or implied, affecting the validity of 
the subsa-iptions, but that the paper was an 
ordinary subscription paper, containing a 
completed and perfected contract in itself, 
binding upon each party as soon as it was 
signed. And it is fm-ther claimed, that if 
any such condition was ever annexed by 
parol, the sum of §200,000 was in fact raised, 
and so that the project never could have 
been justly abandoned by the subscribers, 
but that any attempted abandonment was 
an attempt to avoid their own deliberate con- 
tract, and the retention of the paper was a 
wrong upon the company. And here comes 
the main question of law which has so fre- 
quently been discussed in your hearing. 

It is impossible by parol to alter or vary 
or modify a written conti'act, and to annex 
conditions thereto not expressed in the writ- 
ten agreement. If this paper was put forth 
and signed by the parties who appended 
their names thei-eto as a present agreement 
with the corporation to pay money to them, 
then, although there was an unexpressed 
condition by which it was to be void, or to 
become void unless $200,000 was raised, it is 
valid and binding upon each signer. [To 
this defendant excepted.] 

But if the paper was issued and signed, not 
as a contract or agreement with the defend- 
ant upon its execution, but to be kept and 
retained by the persons in whose hands it 
was, as an uncompleted contract, and the 
property of the subscribers, and not to be 
delivered to the plaintiffs until the result of 
.?200,000 was reached, and then, and not un- 
til then, to be an operative instrument, and 
to be delivered to the plaintiffs, and before 
that result was attained it was, with the con- 
sent of the person who thus acted as agent 
of both parties, abandoned as a useless pa- 
per, and returned to the subscribers, then the 
defendant is not bound. And here the main 
controversy turns: You are carefully to dis- 
criminate and reject all testimony offered by 
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the defendant, as not establishing his de- 
fense, which merely shows that the paper 
was, when signed, a contract to pay money, 
and to. become thereafter void in the event 
that the parol condition was not complied 
with. Such testimony does not tend to 
prove his defense. [To this defendant ex- 
cepted.] 

Testimony supports his ease, which tends 
to show that the paper was put into the 
hands of Jacobs and Katzenmayer for sig- 
nature as a paper, and remained an experi- 
ment, and not the property of the plaintiffs, 
and not to be delivered to them until the 
$200,000 had been obtained from some som-ce 
in the eastern states. In this view Katzen- 
mayer and Jacobs were not simply the agents 
of the plaintiffs, but the agents of both par- 
ties, and they received each signature upon 
the agi-eement that the paper was not to be de- 
livered until the entire sum was raised.- Was 
the paper, as it passed from each, subscriber, 
a contract with the company, to become 
thereafter void upon the happening of a con- 
dition restmg in parol? If so, the defend- 
ant is bound. [To this defendant excepted.] 
Or was it as it passed from each subscriber 
an unperfected conti-act, to be delivered to 
the plaintiffs only when the whole sum 
should be raised, until then an inchoate and 
unperfected and undelivered agi-eement? If 
so, the defendant is not bound, provided the 
$200,000 was not raised. 

If, when Jacobs and Katzenmayer took the 
paper, they took it as the agents of the 
plaintiffs only to obtain subsci'iptions, and 
each signature was a promise by the sub- 
scribers to the company to pay the money 
to them, then, although there was a parol 
condition that the promise should be there- 
after void, such parol condition is ineffectu- 
al, and the defendant is boimd, whether the 
entire sum was raised or not [To this de- 
fendant excepted.] Or on the other hand, 
if when Jacobs and Katzenmayer took the 
paper, there was an agreement that amtil the 
same was raised, it should not be delivered 
to the company, but should remain in their 
hands in the nature of an escrow, to be re- 
turned to their subscribers, then if $200,000 
was not raised, and the paper was prior to 
the time when $200,000 was obtained, with 
the consent of Katzenmayer, acting in good 
faith, returned to the subscribers, then the 
defendant is not bound. And, therefore, if 
under the suggestions that I have laid down, 
you find 'that Messrs. Jacobs and Katzen- 
mayer, in obtaining the subscription of the 
defendant, acted as the agents of the plain- 
tiffs alone, and not as agents of the sub- 
scribers, with no reference to them and no 
duties to be performed to them, then you 
should find for the plaintiffs. [Defendant 
excepted.] 

To express the point more briefly, the ques- 
tion in this part of the case is, was this 
paper entrusted to Jacobs and Katzenmayer 
to be deUvered to the plaintiffs only upon the 
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happening of a certain event, or was it de- 
livered to th6m as a present contract with 
the company? [Defendant excepted.] If the 
former, then the paper is not binding if 
$200,000 was not raised, and before that 
event it was, with the consent of Katzen- 
mayer, redelivered to the subscribers as an 
abandoned contract. This is the main ques- 
tion, of fact which you are to consider— that 
is, "TVas the paper entrusted to Jacobs?" etc. 
Tou are to scrutinize the testimony offered 
by the defendant, who takes the burden of 
proof. You are to look at and weigh the 
testimony of the plaintiffs. Upon this part 
of the case you are to scrutinize the testi- 
mony of the defendant's witnesses, and if 
you think that what was really meant at the 
time was that this paper was delivered to 
Katzenmayer by the defendant absolutely, 
and not conditionally, but was a present sub- 
scription for the company, then, although 
they say that it was not to be binding upon 
them until $200,000 was raised, yet the de- 
fense w^as not established, but such condition 
would be merely an unexpressed condition 
annexed to the subscriptions, and invalid. 
ODefendant excepted.] 

The plaintiffs' witnesses swear, in sub- 
stance, that they took it as a present con- 
tract with the company. If you find that 
the defendant's theory of this transaction 
is not established— that is, that Katzenmayer 
and Jacobs took the paper, not in the nature 
of an escrow, but that each signature was 
a present and existing contract, and that the 
company was thereafter to consider the sub- 
scriptions as void if this $200,000 was not 
raised, then you are to find for the plain- 
tiffs and need go no further. PDefendant 
excepted.] If you find that the defendant's 
theory of the contract is made out by pre- 
ponderance of proof, then you are to inquire 
whether at the time when the meeting was 
held, at which the paper was abandoned, the 
$200,000 had been raised for the pm-pose of 
increasing the capital so as to do business 
in New York and establishing an eastern de- 
partment; for if the amount had so been 
raised, then according to the theoiy, the 
paper became a perfected instrument, and 
should have been therefore delivered to the 
plaintiffs. If the money had then been so 
raised, the subscription paper upon such re- 
sult being obtained, forthwith belonged to 
the plaintiffs and should have been there- 
upon delivered to them. Whether delivered 
or not, it belonged to them. 

Here you are to examine the testimony 
of the various witnesses, and you are first to 
ascertain when the project was abandoned 
by subscribers— whether at the first or sec- 
ond Fifty-Eighth street meeting. Having 
ascertained when it was abandoned, you are 
to find out whether it was then properly 
abandoned; for if the $200,000 had been 
raised, although Katzenmayer may have sup- 
posed that it was not, and told the meeting 
so, yet if that amount actually had been 
4FED.CAS. — 6 



raised, the subscribers are boimd. [Defend- 
ant excepted.] For, as I have said, im- 
mediately upon its being raised, prior to the 
attempted abandonment, it belonged to the 
plaintiffs, and the subscribers could not aban- 
don it. The contract was then a completed 
and perfected contract. Was then the $200,- 
000 subscribed by bona fide subscriptions, 
when the subscribers imdertook to abandon? 
The defendants say that at the first meeting 
in Fifty-Eighth street they ascertained, by 
the aid of Katzenmayer, that $200,000 was 
not obtained, and that they then, with his 
knowledge' and consent, abandoned the un- 
accomplished agreement On the other hand, 
the plaintiffs say that they had got the 
money, and that Katzenmayer was mistaken. 
The representations, declarations and asser- 
tions, verbal and written, of Katzenmayer, 
are introduced to show that if he made any 
such statement in the Fifty-Eighth street 
meeting, he erred, and misled the subscrib- 
ers. And, also, it is attempted to be shown 
by the declarations, verbal and written, of 
Katzenmayer, that the abandonment was not 
because the $200,000 was not raised, but be- 
cause the subscribers proposed to start an 
independent cornpany of their own, and that 
this abandonment was entirely from an- 
other and different reason than the failure to 
obtain $200,000. If you find that the $200,- 
000 was in fact raised at the east, for the 
purpose of so enlarging the company that it 
would do business in New York and estab- 
lishing an eastern department, then the 
abandonment was unjustifiable. [Defend- 
ant excepted.] And in determining whether 
the plaintiffs had actually obtained the $200,- 
000 subscription contemplated by the parties, 
as testified to by the defendant's witnesses, 
at the time when the defendant, and the 
other subscribers acting with him, undertook 
to abandon the enterprise, you may take in- 
to consideration not only the bona fide and 
genuine subscriptions found in the paper 
circulated in New York, but also the bona 
fide subscriptions made in Philadelphia and 
other places in Pennsylvania. [Defendant 
excepted.] If the Pennsylvania subscrib- 
ers were actually bound in the amotmt set 
against their respective names at the time of 
the Fifty-Eighth street meeting, then those- 
respective amounts are to be considered in 
the computation, although subsequently, and 
after the abandonment by the New York 
subscribers of their enterprise, the company 
at Milwaukee may have released some of the 
Pennsylvania subscribers from a portion of 
their subscriptions. [Defendant excepted.! 
If, at the time the attempted abandonment 
took place, the $200,000 had not been raised, 
and the determination to abandon was made 
in good faith by the subscribers, and with the 
knowledge and consent of Katzenmayer the 
paper was in good faith returned to one of 
the subscribers as a useless instrument, and 
was not delivered to the plaintiffs as a com- 
pleted and perfected contract, then the de- 
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fendant is not liable. But if this subscrip- 
tion was abandoned by the defendant in bad 
faith, not because the ?200,000 had not been 
raised, but because he and his co-subscribers 
desired to form another company, then you 
will find for the plaintiffs if you find that 
subsequently, and in a reasonable time after 
the abandonment, $200,000 was in fact raised 
for the purpose aforesaid. [Defendant ex- 
cepted.] And in examining the evidence on 
this point you are at liberty to consider so 
much of the Pennsylvania list as was sub- 
scribed after the 20th, and the fact that the 
New York agency was established. 

If you find the questions thus submitted to 
you in favor of the plaintiffs, then there was 
sufiieient consideration for their promise, 
although a department of the east has 
never been created. [Defendant excepted.] 
The defendant and his associates cannot, 
by refusing to comply with their part of the 
agreement, and so preventing the plaintiffs 
from fulfilling their expressed intention, suc- 
cessfully claim that there was a failure of 
consideration. pDefendant excepted.] If 
you find for the plaintiffs you wiU find the 
sum of $2,500 and intex*est from the time of 
the demand, the 1st of November, 1871. 

Defendant's counsel further requested the 
court to charge that if the erased subscrip- 
tions appearing upon the Pennsylvania list 
were erased or reduced by the consent of 
Blatz, the solicitor of the subscriptions, at 
the time before he left the place of subscrip- 
tion, that they are to be estimated at the re- 
duced amount. The court so charged. 

Verdict for plaintiffs. Case appealed to the 
United States supreme court. 
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Case No. 1,852. 

The BREWSTER. 

CURRY et al. v. The BREWSTER. 

[4 Adm. Rec. 116.] 

District Court, S. D. Florida. April 14, 1848. 

Salvage— Compensation. 

[Salvors numbering 150, with from 15 to 20 
vessels, working 10 days, saved from a ship lost 
upon Carrysfoot reef cargo and materials val- 
ued at $58,751.28. Held, that they should be 
allowed one-third as salvage except as to a 
small portion of the cargo dived for, and, as 
to that, 60 per cent.] 

[Cited in Baker v. The Slohodna, 35 Fed. 541.] 

[In admiralty. Libel in rem by John Cur- 
ry and others against the cargo and ma- 
terials of the ship Brewster for salvage.] 

Wm. R. Macliley, for libellants. 
S. R. Mallory, for respondent. 

MARVIN, District Judge. The American 
ship Brewster, Thatcher, master, bound on a 
voyage from New Orleans to Boston, and 



laden with cotton, lard, pork, hemp, etc., on 
the night of the 16th of March struck upon a 
part of Carrysfoot reef, known as Forrey 
rocks, and soon after bilged, and became 
a totJil loss. The libellants, some 150 in all, 
having from 15 to 20 vessels and boats fit- 
ted to the business of wrecking, saved cargo 
and materials and brought them to this port. 
They were employed in this service some 
ten days. The materials of the ship have 
been sold by the marshal for the sum of $2,- 
252.90, and the damaged part of the cargo 
has also been sold for the sum of §8,558.38. 
The cargo saved in good condition has been 
appraised at $47,640. The materials and 
much the larger portion of the cargo were 
saved in good condition by the principal 
libellants in the case; and I think that the 
proportion of one third of the materials and 
this part of the cargo is a reasonable sal- 
vage to be allowed them for their services 
in saving the same. A small portion of the 
cargo, amounting by the marshal's account 
sales to $1,299.12, was saved by the petition- 
ers, as stated in their petition, by diving in 
the hold of the ship. As to this portion, I 
think the salvors should be allowed sixtj^ 
per cent, thereof. 

It is ordered, adjudged, and decreed that 
the clerk pay out of the proceeds of the sales 
of so much of that portion of the cargo and 
materials saved by the principal salvors as 
has been sold by the marshal the one third 
thex'eof to the salvors, and the costs and 
expenses of this suit from the residue. And 
that the clerk and marshal proceed to divide 
the residue and unsold part of the cargo by 
setting off to the salvors the one third there- 
of, quantity and quality duly considered, 
in full compensation for their services in 
saving the same, and after setting off said 
one third as aforesaid, the marshal adver- 
tise and sell the same at auction, and bring 
the proceeds into the registry of the court 
for distribution among the salvors. As to 
that part of the cargo saved by the petition- 
ers by diving, it is ordered that the clerk 
pay to the salvors sixty per cent, thereof 
in full compensation for saving the same. 
That this decree being satisfied, as afore- 
said, the clerk pay any residue of the px'O- 
ceeds of any sales to the master of said 
ship and cargo for and on account of whom 
it may concern. 
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BREWSTER v. GELSTON. 
[1 Paine, 426.]^ 

Circuit Court, D. New York. April Term, 

1825. 

Federal Courts — Followixg State Puactice— 

New Trial — AppLI0ATIO^f — Qui TAsr Actions. 

1. The common law practice of the state 
courts, is not considered as the practice of the 
circuit courts, except as it existed at the pas- 

^ [Reported by Elijah Paine, Esq.] 
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sage of the act of 1789, and so far as it has 
since been adopted by rule. 
[See O'Connell T. Reed, 5 C. C. A. 594, 56 
Fed. 531, note.] 

2. Although the law of the state requiring 
the supreme court to decide on a bill of excep- 
tions, before a writ of error is brought, does 
not govern the practice of this court, yet a bill 
of exceptions was received as a substitute for a 
case on a motion for a new trial. 

3. No exertions which one may make to pro- 
cure the condemnation of a vessel under a sup- 
position that he is entitled to a part of the 
penalty as informer, can constitute him an in- 
former, unless he actually gave the information 
which led to the seizure. 

[See One Hundred Barrels of Whiskey, Case 
No. 10,526; TJ. S. v. George, Id. 15,198; U. 
S. V. Simons, 7 Fed. 709.] 

At law. This was an action of assumpsit 
Dby Caleb Brewster] against [David Gelston] 
the defendant, who was collector of the dis- 
trict of New- York, to recover a portion of a 
forfeiture which the plaintiff claimed imder 
the collection law, as informer. The decla- 
ration contained the money counts, and the 
defendant pleaded the general issue. It ap- 
peared on the trial, that the brig Rambler 
from St. Bartholomew's, was on the 7th 
day of Jlarcb, 1812, boarded, and a man 
put on board of her at Sandy Hook by the 
revenue cutter Active, under orders from 
the collector to send vessels from St Bar- 
tholomew's bound for Amboy to New-York. 
The plaintiff was master of the Active, but 
was absent at the time in the interior of the 
state, and did not return until April Ga- 
hoone, the lieutenant of the Active, boarded 
the Rambler. He observed by the manifest, 
that New-London, the port of the Rambler's 
destination, had been erased, and Perth- 
Amboy freshly written in its place. He re- 
■ceived no information, nor saw any thing 
to excite a suspicion while on board, that 
the Rambler was violating any law of the 
United States. The Rambler came up to 
New- York, where she was seized on the 9th 
•day of March, and on the 16th a libel was 
filed against her. The seizure was made in 
consecLuence of information given to the sm:- 
veyor, Schenck, by two of her seamen. Burn- 
ham and Lovis, and their testimony was 
very material in procuring her condemna- 
tion. There was no evidence offered at the 
trial, to show that the seizure was made in 
consequence of information given by the 
plaintiff. The only attempt made to show 
this, was by the testimony of Smith, second 
mate of the Active, who stated, that the de- 
fendant had admitted in conversation, that 
the Rambler was a prize of the Active, and 
that her officers would be entitled to a share 
of the forfeiture if the Rambler should be 
condemned. He also, and a witness by the 
name of Clark, testified that Burnham and 
Lovis had admitted, that they first gave the 
information of the Rambler's illegal pro- 
ceedings to the plaintiff. But the testimony 
of Cahoone, Schenck, Burnham, and Lovis, 
and docimients produced on the tiial, and the 
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absence of the plaintiff, showed that this was 
not the fact, and that the plaintiff did not give 
the information to the collector. It appeared, 
however, that the plaintiff made exertions to 
detain Burnham and Lovis, until the trial of 
the Rambler, and kept them on board his 
vessel for that purpose; and was instru- 
mental finally, in procuring their attendance 
as witnesses. It appeared however, that 
Schenck made equal exertions' for these pur- 
poses. The jury foimd a verdict for the 
plaintiff, for 2259 dollars and 94 cents, the 
share of the forfeiture to which he would 
have been entitled, had the information been 
given by him. The defendant's counsel, ex- 
cepted to the charge to the jury, which is 
fully stated in the following opinion of the 
court, and the bill of exceptions was now 
argued on a motion for a new trial, for mis- 
direction of the court, and because the ver- 
dict was against evidence. [Motion grant- 
ed.] 

T. A. Emmet and C. Graham, for plaintiff. 

D. B. Ogden and O. Baldwin, for defend- 
ant 

THOMPSON, Circuit Justice. It has been 
made a preliminary question, whether this 
court can hear an argument upon the bm 
of exceptions taken in this cause. The de- 
fendant's counsel consider the case, as com- 
ing within the practice of the supreme cotirt 
of this state, under a statute— 1 B. L. 319^— 
which requires, that a bill of exceptions 
taken upon the trial of a cause, shall be 
heard and decided upon in the supreme 
court, before a writ of error is brought This 
view of the practice of this court, is however 
not correct. The judiciary act of 1789—2 
Bior. & D. Laws, 63, § 17 [1 Stat 83, § 17]— 
gives to the com-ts of the United States 
power to make and establish 511 necessary 
rules for conducting business in said courts. 
It has been repeatedly decided by the su- 
preme court, that the 34th section of this 
act, which requires that the laws of the sev- 
eral states shall be regarded as rules of 
decision in trials at common law in the 
com'ts of the United States, in cases where 
they apply, does not extend to, or regulate 
the practice of the com*ts. The act of con- 
gress usually called the process act,— 2 Bior. 
& D. Laws, 73 [1 Stat. 93],— passed about 
the same time, and the subsequent act of 
May, 1792,-2 Bior. & D. 299 [1 Stat 275],— 
upon the same subject, adopt as the practice 
of the courts of the United States, in cases 
at common law, the modes of proceeding 
then in use in the supreme coiurts of the 
several states, subject to such alterations 
as the said courts respectively shaE in their 
discretion deem expedient, or to such regu- 
lations as the supreme court of the United 
States shall think proper from time to time, 
by rule, to prescribe to any circuit or dis- 
trict court concerning the same. 

It is understood that at an early period, 
soon after the organization of the coui-ts of 
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the United States, tlie judges of the circuit 
courts adopted the practice of the state 
courts. Tliis was at a time when the En- 
glish practice prevailed pretty generally; at 
all events in this state. And it is believed, 
that it has not been the course of the circuit 
courts, to change from time to time their 
practice, so as to conform to the state courts, 
without first adopting it by rule. It does not 
appear that any rule on the subject has been 
at any time made by this court. Had judg- 
ment been entered upon the verdict, in the 
term when the cause was ti-ied, I should con- 
sider it UTegular, and entirely useless to hear 
an argument upon this bill of exceptions; be- 
cause this com-ti would have no autliority to 
set aside such judgment. But it appears, 
that there was an order to stay proceedings, 
and no Judgment has been entered. I do 
not therefore see any objections to hearing 
an argument, as upon a motion for a new 
ti-ial. A bill of exceptions can, technically, 
only be used on a writ of error: but there 
can be no good reason why it should not be 
received as a substitxite for a case, showing 
what took place upon the ti-ial, and as a 
statement of facts upon which the motion 
for a new ti-ial is to be founded. Consider- 
ing tlie case therefore in this light, it is 
contended, on the pai-t of the defendant, that 
a new trial ought to be granted. 1st. For 
misdirection of the judge; and, 2d. Because 
the- verdict is against evidence. 

If the bill of exceptions taken in this case 
presented for the consideration of the su- 
preme court the construction of the vai-ious 
acts of congress that have been referred to 
on the argument, it might be deemed ex- 
pedient to permit judgment to be entered, 
and to have the cause brought up at once 
upon a writ of error, as it is probable from 
what fell from the counsel, that the parties 
would not be satisfied short of such an 
appeal. But it does not appear to me, that 
these questions are presented by the bill of 
exceptions. 

It has been contended on the part of the 
plaintiff, that the officers of revenue cutters 
do not stand on the same footing with other 
informers as to the information given, which 
shall entitle them to a portion of the penalty 
or forfeitm-e. But that the policy, true in- 
tent, and meaning of the various laws on 
this subject, place them on more advanta- 
geous gi-ound. That they are not to be con- 
sidered as officers or servants under the 
collector, but have independent powers, and 
are to have their vigilance excited, and re- 
warded by those extra allOAvances of a 
portion of the forfeitm-e, as much as the 
custom-house officers. That they have power 
to seize, independent of the direction or au- 
thority of the collector; and that a distinc- 
tion is warranted by the different provisos in 
the 91st section of the collection law,— 3 Bior. 
& D. Laws, 223 [1 Stat. 697],— under which 
the plaintiff's claim in this case is set up. 
But the biU of exceptions presents no such 



questions, nor calls upon the supreme court 
to express any opinion upon them. That 
com-t is not requii-ed to go beyond the ques- 
tion of law, raised by the bill of exceptions, 
or to decide any thing more than whether 
the court erred in its opinion upon each ques- 
tion of law. How stands the present case? 
No objection arose as to the admission or 
rejection of evidence, which being closed, the 
defendant's counsel insisted generally, that 
upon the evidence the plaintiff was not en- 
titled to recover, and called upon the judg& 
so to charge the jury. The plaintiff's coun- 
sel insisted, that he was entitled to recover 
upon the said evidence, and requested the- 
judge so to charge the jury. On neither 
side was the judge called upon for any spe- 
cial direction to the jury, or to express any 
opinion upon any question of law, or the 
constraction of any act of congress. And the 
only direction given by the judge to the jury,, 
was, that if they were satisfied that the com- 
manding officer of the revenue cutter gave 
or sent to the collector, information, that 
the Rambler had come from St. Bartholo- 
mew's, having on board a cargo which was 
probably the produce of a British island, and 
that she was bound to Amboy under suspi- 
cious circumstances, and contrary to the 
original destination, as appeared on the pa- 
pers, and that he had therefore put a prize- 
master on board; and that such informa- 
tion led to a seizure of the vessel and cargo 
—in such case the plaintiff was entitled to- 
recover. To this direction, the defendant 
could certainly make no objection. It was 
calling upon the plaintiff to make out all 
that could be reasonably required of him, 
under the most rigid construction of the law. 
It was requiring the jury to be satisfied, that 
the commanding officer of the revenue cutter 
gave material information to the collector;, 
that he had, in consequence of what he dis- 
covered, put a prize-master on board, and 
sent up the Rambler; and that such informa- 
tion led to a seizure of the- vessel. If the 
evidence warranted the jm-y in answering 
aflSi'matively to these several points of in- 
quiry, there cannot possibly exist a doubt 
but the plaintiff would be entitled to re- 
cover. The seizm-e in such case would be- 
deemed to be made by him, and he be held 
responsible for the act I cannot, therefore, 
discover any ground to sustain the motion 
for a, new tx'ial, on the ground of any misdi- 
rection of the judge as to the law of the 
case. 

But it appears to me, that the verdict can- 
not be sustained on the other ground, upon 
which the motion is rested. Were the testi- 
mony nearly balanced, I should be disinclin- 
ed to distm-b the verdict. But it appears to 
me, that the verdict is so obviously and pal- 
pably against evidence, that it would be sur- 
rendering all control over verdicts on this 
ground, if the present was permitted to 
stand. If any thing was done by the offi- 
cers of the revenue cutter to sustain the- 
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daim of the plaintiff, tbe commanding offi- 
<;er Lieut. Cahoone, would be most likely to 
tnow it, and stood in tlie liest situation to 
give correct information on tiie subject. He 
states, that general instructions had been 
given by the collector, to put a man on board 
of all vessels from St Bartholomew's, bound 
to Amboy, and send them up to New- York. 
That he boarded the Rambler, on the 7th of 
March, 1812, before she came to the point 
of changing her coiurse for Amboy. That he 
■demanded the manifest, and perceived that 
the word New-London, as the place of the 
vessel's destination, had been recently erased, 
and the word Perth-Amboy substituted in 
the place. That Capt. Adams, the master 
of the vessel, informed him, that she was 
originally bound to New-London, but he was 
then going to Amboy. That he received no 
information whilst on board the Rambler, 
nor did he discover any thing to excite sus- 
picion, respecting the origin of the cargo; Oj. 
that any thing had been done in violation of 
the laws of the United States, except that 
she was from St. Bartholomew's. That he 
put a man on board of her, and ordered her 
to proceed to New- York, in compliance with 
the general order of the defendant as col- 
lector. That he came up to New- York two 
or three days afterwards, and that neither 
Bm-nham nor Lovis, made any communica- 
tion to him relative to the cargo or the pro- 
ceedings of the Rambler. And it is here to 
be observed, that no such communication 
•could have been made to the plaintiff; for 
it is in proof, that he was at this time ab- 
sent on a visit to his friends on the Mohawk 
river. And besides, Bm-nham swears that 
lie gave the first information to the surveyor, 
Peter A. Sehenck, within a day or two after 
the Rambler came up to New-York; and 
which appears from the , testimony of 
Sehenck, to have been on th6 9th March, 
and which at that time was particularly 
stated and reduced to writing by him, rela- 
tive to the proceedings of the Rambler, and 
origin of the cargo. And Sehenck agreed 
with Burnham and Lovis that they should 
remain here as witnesses, and paid them for 
their time. No information appears to have 
come from the officers of the revenue cutter, 
that at all contiibuted to the condemnation. 
The Rambler was not sent up to New- York 
in consequence of jmy suspicion entertained 
by Lieut, Cahoone, but in compliance with 
the general order of the collector, tO' send up 
all vessels from St Bartholomew's, bound 
to Amboy. The alteration of the manifest 
■excited no suspicion, nor does it appear that 
■even this was communicated to the collector 
until after information relative to the cargo 
was commxmicated by Burnham to Sehenck. 
Whether the officers of the cutter were bound 
to obey the general order given by the col- 
lector, or whether such order would have 
protected them, had the vessel been acquit- 
ted, is unimportant In the present case. 
Lieut Cahoone obeyed the order, and did 



what he did, in consequence of it. He did 
not pretend to act on any suspicion enter- 
tained by himself, for he expressly denies 
he had any. He neither did in point of fact, 
nor even claims to give any information of 
the least importance. The biU of exceptions 
sets forth, that it was stated, and admitted 
by the cotmsel of the plaintiff and defendant, 
that the brig and cargo were condemned up- 
on the testimony of Bm:nham and Lovis. 
And that their information was first given 
to Sehenck, cannot admit of a doubt; any 
agency afterwards of the plaintiff in procur- 
ing their attendance as witnesses, cannot in 
any point of view be information, within the 
sense of the law which will entitle the plain- 
tiff to a portion of the forfeitm-e. The testi- 
mony of Smith, taken in connexion with the 
explanation of Lieut. Cahoone, and when 
contradicted in many respects by the other 
evidence, cannot be considered as entitled to 
much weight And there certainly must be 
some mistake in Clark's testimony, when he 
states, that Burnham told him, he gave the 
plaintiff the first information of the proceed- 
ings of the Rambler, if he is to be under- 
stood as saying that Bm*nham told him he 
gave the information to the plaintiff before 
he did to any body else; for plaintiff did not 
return from the Mohawk river until the 30th 
of March; and it is in proof beyond contra- 
diction, that Bm'nham communicated the in- 
formation to Sehenck on the 9th of Mai-ch. 
Prom an attentive examination therefore of 
the evidence, I am imable to discover that 
the officers of the revenue cutteP^ave any 
information that led to the seizure, or that 
in the least contiibuted to the condemna- 
tion. 

A new trial must accordingly be awarded, 
upon payment of costs. 
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BRICE et al. v. ELLIOTT. 

[1 Law & Eq. Rep. 570; ^ 2 Wkly. Notes Cas. 
560; 22 Int Rev. Rec. 206; 8 Chi. Leg. 
News, 322; 23 Pittsb. Leg. J. 179.] 

Circuit Court E. D. Pennsylvania. April 27, 
1876. 

Replevin— Distress under Revende Laws. 

Rev. St. U. S. §§ 934, 3224.— Property dis- 
trained under authority of the revenue laws 
irrepleviable. 

Demmrrer to plea. This was an action of 
replevin to recover the possession of fifty- 
two barrels of high vsines, to which the 
plaintiffs [Brice et al.] claimed ownership 
by purchase from F. Bergenthal & Bro. 

^ [Reprinted from 1 Law & Eq. Rep. 570, by 
permission.] 
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The amended plea, of the defendant [Elli- 
ott] set forth that he was collector of in- 
ternal revenue for the first district of the 
state of Pennsylvania at the time and before 
this suit was brought, and that he held pos- 
session of the property under the revenue 
la-ws of the United States by virtue of a 
levy duly made by him for tax due the 
United States, alleged to be ovnng by Ber- 
genthal & Brother. 

To this the plaintiffs demm-red, assigning 
for cause that the property was not taken 
for a tax due by the plaintiffs, pemma-er 
oveiTuled.] 

I>, W. Sellers, for demurrer. 

J. K. Valentine (U. S. Dist. Atty.), contra. 

This action is in violation of the acts of 
congress, and is intended to prevent the col- 
lection of taxes. Rev. St §§ 934, 3224; Purd. 
Dig. p. 1226, § 4; O'Reilly v. Good, 42 Barb. 
521; Delaware R. CJo. v. Prettyman [Case 
No. 3,TC7]; PuUan v. Kinsinger [Id. 11,463]; 
Stiles V. Griffith, 3 Yeates, 83; Pott v. Old- 
wine, 7 Watts, 173. 

THE COURT (McKENNAN, Circuit Judge) 
gave judgment for the defendant upon the 
demurrer, saying that the act of congress 
(Rev. St § 934) expUcitly declares that prop- 
erty taken or distrained under authority of 
the revenue law shall be irrepleviable, and 
that the foijm of action of replevin is taken 
away from persons claiming property so 
taken or distrained. 
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. BRICE et al. v. The NANCY. 
[Bee, 429;^ Hopk. Works.] 
State Admiralty Court, Pennsylvania. 1783. 
Seamen — Wages — Wak. 

Mariners ship at Philadelphia, in January, 
1783, on a voyage to L'Orient, and back again, 
it being a time of war. The ship falls down the 
river in order to commence her voyage, but 
does not enter on the high seas until the 20th 
of March, 1783. In the mean time, viz. on the 
3d of aiarch, peace takes place. The mariners 
receive their full wages, according to contract, 
from the time of signing the articles until the 
3d of March, and only customary peace wages 
after the 3d of March until the completion of 
the voyage, 

[See McCuIIoch v. Lethe, Case No. 8,738; 
Shaw V. Lethe, Id. 12,721.] 

HOPKINSON, District Judge. The libel- 
lants entered on board the Nancy in January 
1783, and signed articles, according to cus- 
tom, for a certain voyage to L'Orient, and 

« 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 



back again to the port of Philadelphia. 
Brice engaged to serve in the capacity of first 
lieutenant and Woodroff, as smrgeon to the 
ship, which was an armed letter of marque. 
By these articles Brice was to receive £18 
and Woodroff £17 per month. At this time 
it was war between Great Britain and the 
United States of America. The ship fell 
down the river in order to commence her 
voyage, but from various causes of delay, 
did Bot clear the Capes, so as to enter on the 
high seas before the 20th of March follow- 
ing. In the mean time, viz. on the 3d of 
March, peace had taken place, and hostili- 
ties ceased between the belligerent powers. 
Whereupon, it has been alleged in behalf of 
the respondents, that £5 per month are the 
customary wages in time of peace, and a full 
recompence for services for uavigating a 
ship; that all above that sum is allowed in 
consideration of the risk and dangers of war. 
That the consideration failing, and no risk 
being incurred, as peace had taken place be- 
fore the ship had entered on the field of dan- 
ger, the extraordinary wages ought to abate, 
and that the libellants ought to be content 
with peace wages for services done in time 
of peace. 

On the contrary, it has been urged, that 
the contract was duly and regularly made: 
that contracts are sacred things, and ought 
to be taken entire, and strictly construed: 
that contracting parties should not be ad- 
mitted to explain their intentions afterwards, 
or recede from the terms of their bargain, on 
account of future contingencies, provided 
there was no fraud in the ease: that the 
performance of the voyage, and doing the 
duty on board, are the true consideration of 
the wages: that whether these wages are 
high or low is a matter that should have 
been considered when the contract was made: 
that as it cannot be supposed, that if the 
danger had been greatly increased by the ar- 
rival from an enemy's fleet on the coast, or 
from any other circumstance, the owners 
would have allowed increased wages, neither 
ought they to diminish the wages, because 
the danger happened to be lessened by the 
intervention of peace. And lastly, that the 
voyage was actually commenced when the 
ship left the port, although she remained 
long after in the river. 

The advanced wages above what is cus- 
tomary in time of peace is in consideration 
of the risk and dangers incident to war: in 
the present case it is clear that both parties, 
when they made the contract, had war in 
view, as is evident from the stations the 
libellants were to fill, viz. the one, that of 
first lieutenant, and the other, that of sm;- 
geon of the ship, offices unknown on board 
of merchantmen in time of peace. Wheth- 
er it would indeed be peace or war, was a 
circumstance out of the reach of the parties 
to command. Peace, however, did take 
place, seventeen days before any risk what- 
ever was incurred, on account of the war. 
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The case of insurance cited from 3 Burrows, 
1237, is a leading case in point Tlie con- 
tract there -was regularly made between par- 
ties, more competent to be strictly bound 
than common mariners, viz. the owners of a 
ship and the tmderwriters, and yet it was 
determined by all the judges, that this con- 
tract ought to be liberally consti-ued; and 
that the insurance premium should be re- 
turned for such part of the voyage as had 
run no risk. 

The cause lately decided in this com*t, Mc- 
Culloch V. Lethe [Case No. 8,738], has been 
quoted; but there is a manifest and essen- 
tial difference between that case and the 
present. In the former, the libellant had 
actually incurred the risk, had subjected 
himself to be IdUed in battle, or taken pris- 
oner, which was the real consideration of 
the war wages promised; in the present case 
no risk fi'om war was at aU incurred: for, 
although much pains had been taken to 
shew, that the captain and crew of the Nan- 
cy, not having heard of the peace, had suf- 
ficient reason to think that it was war when 
they sailed, and conducted themselves ac- 
cordingly; yet the question is not, what 
might have been their apprehensions, but 
what was the reality of the danger, or 
whether it was Indeed war or peace at the 
time? Had this vessel advanced into the 
scene of danger, though but for twenty-four 
hoiurs before peace had taken eflEect, I should 
- have no doubt in allowing the libellants their 
full wages, according to the articles, upon 
the same principles on which wages were 
decreed to McCuUoch. 

That the common law doctrines respecting 
conti-acts do not apply in aU their strictness 
to cases maritime is evident from the con- 
stant practice of this court. The enlistment 
of mariners has neither the complexion nor 
the formalities required by the rules of com- 
mon law; and it would be hard to bind men 
so ignorant as common mariners generally 
are, to the legal construction of terms, nor 
would it be for the interest of mariners, that 
articles should be so strictly construed, as 
the operation would probably be frequently 
much against them. It appears, that when 
the libeUants entered on board the Nancy, it 
was actual war, and that they held them- 
selves in readiness to do the services, and 
encounter the dangei-s for which the stipu- 
lated wages had been promised. It was not 
their fault that the vessel did not forthwith 
proceed on her voyage. I see therefore no 
reason against their being allowed full wages 
for that period, and the common usage is to 
allow mariners their wages from the time of 
signing the articles, let the vessel sail when 
she may. 

I adjudge that the libellants have and re- 
ceive their full wages, according to contract, 
from the time of signing the articles, to the 
3d of March last; and that they receive cus- 
tomary peace wages from the said 3d of 
March, to the completion of the voyage. 
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BEIGE et al. v. S0]MEIIS et al. 

[1 Plip. 574;^ 2 Law & Eq. Kep. 321; 2 N. 
Y. Wkly. Dig. 478; S Chi. Leg. News, 290; 
1 Cin. Law Bui. 123.] 
Circuit Court, N. D. Ohio. May 20, 1876. 

Petition for Removal of Cause— Removal fkom 
State to Federal Court — Before Final 
HEARiiTG— When Case Appealed, 

1. The act of congress of March 2, 1867 D.4 
Stat. 558], only authorizes a removal where an 
application is made before the final hearing 
or trial of the suit, and this means before 
final judgment in the court of original juris- 
diction where the suit is brought. 

[See Stevenson v. Williams, 19 Wall. (86 
TJ. S.) 572; Boggs v. Willard, Case No. 
1,603.] 

2. When a case is commenced in the common 
pleas court of a state, and a trial had in such 
court, and the case appealed to the district court 
of the state, it is then too late to ask to have 
such cause removed into the "United States 
court, under the above-named act. 

[See Lowe v. Williams. 94 TJ. S. 650; In re 
Prazer, Case No. 5,068; Oraigie v. McAr- 
thur. Id. 3,341.] 

S. Meyer, for plaintiffs. 
J. A. Ambler, P. L. Baldwin, and Lynch 
& Day, for defendants. 

WELKER, District Judge. William Brice 
& Co., on the 18fh day of November, 1872, 
filed their petition in the com-t of common 
pleas of Stark county, Ohio, against Hem-y 
Somers and others, including George W. 
Trimble, to foreclose a mortgage executed to 
them by said Hemy Somers, on a tract of 
twenty acres of land owned by him, situate 
in Stark county, with a distillery and other 
buildings thereon, the same being recorded 
the 10th of February, 1872, and on which 
they claimed the sum of §7,107.01. George 
W. Trimble was made a defendant, with 
others who claimed interests in, or liens upon 
said real estate. Trimble in his answer, 
sets up as a defense, that after the execu- 
tion of the mortgage to William Brice & Co., 
Somers and others associated with him, car- 
ried on the distillery business on the prem- 
ises so mortgaged, and that divers taxes 
were assessed against them, under the inter- 
nal revenue laws of the United States, by 
the officers of the government, which taxes,, 
it is averred, were a first lien on the distil- 
lery and premises, and a superior lien to the 
mortgage of Brice & Co.; that the taxes not 
being paid to the collector of the district on 
the 10th day of October, 1S72, in pursuance 
to the provisions of the revenue law, he ^old 
said mortgaged premises to the defendant 
Trimble to pay the taxes so assessed, and 
gave him the proper certificate of purchase; 
that tmder said sale he took and holds pos- 
session of the mortgaged premises and 
claims title thereto. Brice & Co. filed their 
reply to this answer, making an issue upon 
the same. 

1 [Reported by William Searcy Plippin, Esq., 
and here reprinted by permission.] 



BRICE (Case Ko. 1,856) 



[4 Fed. Cas. page 88] 



At the February term, 1874, of tlie court 
of common pleas of Stark couniy, a hearing 
was had of the case, and the issue found in 
favor of the defendant, Trimble, and a de- 
cree was entered dismissing the petition of 
Erice & Co., at their costs. Within the time 
prescribed by the Ohio statute, "S^'illiam 
Brice & Co., in the manner provided by law, 
appealed said case to the disti-ict comt of 
said Stark county, where the same is now 
pending. Whilst said cause was pending in 
Stark county, on the 30th day of September, 
1875, this petition for removal to this court 
was filed by the defendant, Trimble. In it 
he alleges as cause for removal, that he 
holds title to the mortgaged premises de- 
rived from the collector of internal revenue, 
iin officer of the United States, and that the 
action is brought against him to defeat his 
title, and affects the validity- of the internal 
revenue laws of the United States. 

Brice & Co. now file their motion in this 
court to dismiss the petition of Trimble for 
such removal. 

1st— Because the case, previous to the filing 
of this petition, whilst pending in the court 
of common pleas of Stark counts^ had been 
finally heard and tried in that court, and 
there was there a final ti-ial and final hearing 
of the cause between the parties, and a final 
decree entered therein, and therefore this 
court after such fact has no jurisdiction. 

2d— Because of other manifest reasons ap- 
parent on the face of the proceedings. 

On the argument it was claimed that the 
petition did not show that by the defense set 
up in the answer of Trimble, the validity 
of the internal revenue law was affected, so 
as to constitute a cause for removal under 
section 643 of the Revised Statutes of the 
United States. 

In the view I take of the motion, it is not 
necessary to decide this question. 

The first ground for the motion involves 
tlie construction of the provisions of section 
643, fixing the time at which a petition for 
removal may be filed. It provides that it 
may be filed "at any time before tlie ti-ial 
or final hearing thereof." This has been 
construed to mean the same as if it read 
■"final trial, or final hearing;*' and that trial 
refers to cases at law, and hearing to chan- 
cery causes. This case is what would be 
denominated in this com-t a chancery cause. 
The inquiry here arises, and this is the ques- 
tion to be determined: What is a final hear- 
ing within the meaning of the act of con- 
gi-ess? Does it mean a final hearing in the 
com-t in which the suit is commenced, or 
does it mean the final hearing in an appel- 
late com-t to which it may be can-ied? In 
the case of Home Life Ins. Co. v. Dimn, 19 
Wall. [86 U. S.] 214, the supreme court 
decided that where a second trial is allowed 
in the same court, by the statute of the 
state, the first trial is not a final trial, and 
before the second ti'ial a petition for removal 
could be filed. The statute of Ohio (Swan 



& S. 589) does not allow a second trial in the 
class of cases now before us. Instead thereof, 
an appeal is allowed by either party upon 
giving bond, etc., fi-om tlie court of common 
pleas to the district court of the county, and 
it provides "that the action so appealed shall 
be again ti'ied, heard and decided in the 
disti'ict com-t in the same manner as though 
said disti'ict court had original jm-isdiction 
of the action." After the appeal is thus per- 
fected, the case is tried or heard in the ap- 
pellate court as though originally commenced 
there, and does not retm-n to the common 
pleas for any action in reference to the trial 
or hearing, but may come back for the pur- 
pose of execution of the judgment or decree 
of the disti-ict court 

It is claimed by counsel for Trimble, that 
such appeal vacates the decree of the com- 
mon pleas, and that the hearing or trial in 
the district com-t is a second hearing or 
trial, and that therefore the first hearing in 
the common pleas is not a final hearing; 
that the case of Home Life Ins. Co. v. Dunn 
is not authority against this view, but sub- 
stantially supports it; that the hearing on 
appeal is but the second hearing of the same 
case, and amounts to the same as the second 
trial in the same com-t. It is tme that the 
appeal vacates the decree of the common 
pleas; but is it not also true that the de- 
cree so far as that com-t is concerned is final 
—no other or further hearing thereof can be 
had in that court? In which court, then, is 
the "final hearing" referred to in the statute, 
before which the petition may be filed? In 
the case of Stevenson v. Williams, 19 Wall. 
[86 U. S.] 572, the supreme court, it seems 
to me, have settled that question. In that 
case. Justice Field, delivering the opinion, 
says: "The act of congi-ess of March 2, 1807 
[1867], under which the removal is asked, 
only authorized a removal where an appli- 
cation is made 'before the final hearing or 
trial of the suit,' and this clearly means be- 
fore final judgment in the court of original 
jurisdiction whei-e the suit is brought." In 
that case suit was originall^^ brought in the 
district coiu-t by Williams to annul a judg- 
ment before that time recovered by Ste- 
venson, and a judgment rendered in the 
district com-t in favor of Williams, which 
was appealed from that com-t to the su- 
preme com-t of Louisiana, and while so 
pending on such appeal the petition for re- 
moval to the circuit court of the United 
States was filed by Stevenson. It does not 
appear in the case whether the appeal 
vacated the judgment of the disti-ict court, 
but that did not seem to be important in 
the case, as the court put it upon the gi-ound 
that there has been a final judgment of the 
coui-t of original jm-isdiction, and where the 
suit was brought, and after that, it was too 
late to file the petition for removal. This con- 
sti'uction is supported by the phraseology of 
the section of the statute itself. It provides 
that where any civil suit, etc., is commenced 
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in any court of a state, not pending in any 
coiu't of a state, against an officer, etc., a 
petition for removal may be filed, etc. Tlie 
same words are substantially used in all of 
the removal statutes from the act of 1789 
to the present time. Again, the section also 
provides that where suit is commenced in 
a state court by summons, petition lor ca- 
pias, etc., the cleric of the circuit com't shall 
issue a writ of certiorari, or habeas corpus, 
to be served upon the clerii of such state 
court, requiring him to send copies, etc. 
These expressions of the act seem to refer 
alone . to the cases pending in the state 
court in which they were commenced. Any 
other construction would in efCect make this 
com"t an appellate court from the com"t of 
common pleas, making the state distiict 
court a mere highway to reach this court 
by way of appeal. To reach this com't par- 
ties could try the case in common pleas, and 
on defeat appeal to the district com*t, and 
while the case was there pending, file the 
petition here for removal and then re-try the 
case in this com*t. But it is claimed by 
counsel for the defendant, Trimble, that two 
terms of the circuit court having been held 
after the filing of the ti*anscripr and plead- 
ings, and before the motion to dismiss was 
filed, it was too late to do it then. If the 
complainants had appeared and pleaded in 
the case after such filing, it might be re- 
garded as a waiver of the right to make the 
motion, and an admission of the jm-isdiction 
of this court No new pleadings were, how- 
ever, filed by the complainants before their 
motion to dismiss, aud this objection is not, 
therefore, well taken. ■ 

The motion to dismiss is sustained, and 
order entered accordingly. 
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BRIDGE et al. v. BROWN et al. 

[Holmes, 53; Merw. Pat Inv. 113.]^ 

Circuit Court, D. Massachusetts. April Term, 

1871. 

Patents — Reissue — Coxolusivesess— Extent op 

Claim. 

1. The grant of a reissue of a patent is not 

conclusive upon the questien whether or not it 

is for the same invention as the original patent. 

^ [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
113, contains only a partial report.] 



2. A patent for a new and useful process, 
which clearly describes the process and the 
construction of some machinery or apparatus 
by which it can he carried out, covers all ma- 
chinery or apparatus which will accomplish the 
same purpose in substantially the same way. 

3. The reissue patent, dated ]March 2S, 1SG5, 
granted S. W. Pingree for an improved process 
for extracting tan bark, held invalid for want 
of novelty. 

Bill in equity [by Abel E. Bridge and 
others against Rufus H. Brown and others] 
for an injunction to resti'ain alleged infi-inge- 
ment of reissued letters-patent [No. 1,922], 
for an improved process for extracting tan 
bark, granted S. W. Pingree, March 28, 1865; 
and for an account of profits. The original 
patent [No. 41,782], was gi'anted to Pingi-ee, 
March 1, 18C4. " The complainants were the 
owners of the reissue for the New England 
states, by assignment. The defendants con- 
tended that the reissue ^^'as invalid, because 
it was not for the same invention as the 
original patent, and because the patentee 
was not the original and fii-st inventor of the 
'patented process. [Bill dismissed.] 

Thomas L. Wakefield, for complainants. 
George L. Roberts, for defendants. 

SHEPLEY, Cu'cuit Judge. The reissue 
patent of S. W. Pingree, dated March 28, 
18G5, for a new and improved process for 
exti'acting tan bark, described his invention 
as follows:— ''This invention is principally 
based on the use of steam in making ex- 
tracts from tan bark, and it consists in treat- 
ing tan bark after it has been ground: first, 
with weak tan liquor, or water, whereby it 
is swelled; and, after the fii-st liquor has 
been drained ofE, with steam, which pene- 
ti-ates the bark and prepares it for a second 
percolation with cold water or weak tan 
liquor, and a second ti-eatment with steam, 
in such a manner that, by the application of 
the first lotion, the bark is prepared for the 
action of the steam, and by the application 
of the steam the soluble parts contained in 
the bark are softened, and brought in the* 
best condition to give up their tannin to the 
second lotion of cold water or weak tan 
liquor." 

This portion of the description seems suffi- 
ciently plain and unambiguous. The process 
described is: First, a drenching with weak 
tan liquor or water j second, after the liquor 
has been drained off, exposing the tan bai*k 
to the action of steam; third, a second per- 
colation with weak tan liquor or water; 
fourth, a second treatment with steam; and, 
as this second treatment of steam, like the 
first, was only to soften the soluble parts 
contained in the bark, so as more readily to 
give up their tannin, this involved, fifth, an- 
other percolation of weak tan liquor or 
water. 

He then goes on to describe the apparatus 
with which he executes his process, which 
"consists of an ordinary leach tub," "which 
may be divided into more or less compart- 
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ments, each of whicli is provided with a 
false perforated or slotted bottom." "1 cover 
the leach tip with a tightly fitting cover, 
and admit steam through a pipe which ex- 
tends over the entire length of the leach. 
The cover is perforated with a sei'ies of 
holes, which can be closed by slides or other 
suitable devices, and a pipe (which may be 
of india-rubber or other flexible material, or 
of iron) conveys the steam through the holes 
to the different compartments of the leach." 
If a flexible pipe is used, it must be provided 
with a metalUc mouth-piece. The mouth- 
piece of the steam-pipe extends down through 
the bark nearly to the perforated bottoms 
of the several compartments, and, when the 
bark has been thoroughly heated in one com- 
pai-tment, the mouth-piece is passed through 
another of the holes, and so on until all the 
bark in the leach has been acted upon by 
the steam. The leach is again filled with 
cold water, and allowed to steep for thirty 
minutes, and then the bark is heated a third 
(second) time, as before, until the steam reach- 
es the top of the bark, and it is again covered 
with weak tan liquor. He desmbes how his 
process differs from tlie ordinaxy process, as 
follows: "In the ordinary process the liquid 
is heated with the bark; but in my process 
the bark alone is heated by the action of the 
steam, and the liquor is pom-ed on cold." 

The claims in the patent are: "First, the 
within-described process of extracting tan 
bark by first swelling the bark with water 
or Aveak tan liquor, and heating it with 
steam, and afterwards steeping with cold 
water or weak tan liquor, substantially in 
the manner set forth; second, introducing 
steam into the bark contained in a leach, 
at different points, through a pipe, in the 
manner and for the purpose substantially 
as described." 

The validity of the reissued patent is ob- 
jected to, upon the ground that it is not for 
the same invention as the original, and there- 
fore void. 

The grant of a reissued patent by the com- 
missioner of patents is not conclusive upon 
the question whether it is for the same in- 
vention as the original patent; but where- 
ever it appears, upon the comparison of the 
two specifications, as a matter of law, that 
the reissued patent is not for the same inven- 
tion as that embi-aced and secm-ed in the 
original patent, the reissued patent is in- 
valid, and the commissioner has exceeded 
his jurisdiction in granting it. Allen v. 
Blunt [Case Xo. 216]; Battin v. Taggert, 17 
How. [58 V. S.] S3; Sickles v. Evans [Case 
No. 12,839.] 

But giving the proper construction to the 
reissued patent, and treating that as Pin- 
gree's invention which is described in both 
patents as the process invented by him, upon 
a careful comparison of the reissued patent 
with the original patent, we are unable to 
perceive how we can properly determine, as 
a matter of law, that the reissued patent de- 
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scribes a different invention from that de- 
scribed in the original. 

Both specifications describe the invention 
as consisting substantially in treating tan, 
by first swelling it in water or weak tanning 
liquor, and, after that is drained off, by next 
subjecting it to the action of steam, which 
prepares it for a second percolation of water 
or weak tan liquor. The theory of the two 
patents in respect to the effect of each of 
these steps in the process is substantially 
that, by the first drenching, the bark is pre- 
pared for the action of the steam, and by 
the action of the steam the bark is brought 
into the best condition to yield its tannin to 
the second lotion. Both patents describe the 
difference between the old process in use 
and the invention of Pingree to be, that, "in 
the ordinary process, the liquid is heated 
with the bark; but in my process the bark 
alone is heated, and the liquid is poured on 
cold." Both specifications describe the same 
mode of introducing the steam into the tan, 
so as, by successive applications of the dis- 
charge-pipe in different parts of the leach, 
to heat by steam aU the bark. Although, in 
describing the preliminary process of steep- 
ing the bark, the two patents differ in the 
length of time the bark is steeped before and 
succeeding the first application of steam, and 
although the second patent clearly describes 
a repetition of the process of steam-heating, 
which is not so clearly indicated, even if im- 
plied, in the fi-st patent, we think the same 
invention substantially is described in both 
patents. 

We now come to the question, whether 
this process of exti-acting tannin from bark 
was new at the time of the alleged inven- 
tion by the patentee. 

What the patentee claimed as new was: 
First. "The within-described process of ex- 
tracting tan bark, by first swelling the bark 
with water or weak tan liquor, and heat- 
ing it with steam, and afterwards steeping 
with cold water or weak tan liquor, substan- 
tially in the manner set forth." Second. 
"Introducing steam into tlie bark contained 
in a leach, at different points, through a pipe. 
D, in the manner and for the purpose sub- 
stantially as described." The "manner" of 
introduction was to extend a "steam-pipe 
down through the bark nearly to the perfo- 
rated bottoms of the several compartments, 
and, when the bark has been thoroughly 
heated in one compartment, the mouth-piece 
is passed through another of the holes" (of 
the perforated cover) "and so on until all the 
bark in the leach has been acted upon by 
the steam." The "pm-pose" was to submit 
all the bark to the action of the steam, so 
as to bring it into condition to yield up the 
tannin to the lotion of weak tan liquor or 
water. 

It is perfectly clear, that if Pingree's pat- 
ent is to be construed as claiming as his in- 
I vention steam-heating the bark apart from 
I the liquor, or steam-heating the bark after it 



[4 Fed. Cas. page 91] 



(Case No. 1,857) BRIDGE 



has been once moistened, and tlien extract- 
ing the tannin by successive drenchings and 
steam-heatings, it could not he sustained; for 
such a treatment of the bark by first moist 
ening it, and then steam-heating it, and then 
di-enching it, and by repeating these pro- 
cesses, was in use long before he can claim 
to have perfected his invention. 

He states in his application, that "in the 
ordinary process the liquid is heated with 
the bark; but in my process the bark alone 
is heated, and the liquid is poured on cold." 
In the patent gi-anted to William Cobm-n, 
of Gardiner, Me., Nov. 1, 1S28, an apparatus 
is described consisting of a cistern or tub 
furnished with a false bottom perforated 
with holes, and raised a few inches from the 
true bottom. "The tub is filled with the sub- 
stance to be acted upon by the steam, which 
is suffered to pass into the tub between the 
two bottoms. Cold water or bark liauor is 
then occasionally poured into the top of the 
tub, and the liquor thus obtained is drawn 
off by means of a cock placed between the 
bottoms of the tub." He states also: "By the 
appUcation of cold bark water or liquor, or 
cold water, the steam is found to penetrate 
the substance much more easily, and a great- 
er quantity of tannin is obtained." The 
copy of Coburn's specifications foxmd in the 
"Journal of the Franklin Institute," (volume 
3, p. 129), does not give us the number of 
steam-heatings, nor the number of intei-me- 
diate drenchings to which the bark was sub- 
jected in this process; but from the fact 
that cold bark liquor or water was "occa- 
sionally" poured in, and drawn off after per- 
colating through the bark, and that interme- 
diately the bark was steam-heated, we have 
no difficulty in determining that the liquor 
was poured on cold, and drawn off, and the 
bark alone heated, and the process repeated 
one or more times. As the steam was intro- 
duced under the false bottom, the water 
must necessarily be drawn off at intervals, 
to allow the proper application of the steam 
ix) the bark. 

The process of Pingree, so far as described 
in his original patent, consisting of three 
steps in the process,— First, drenching and 
draining the bark; second, steam-heating it 
thoroughly; third, a repetition of the drench- 
ing and draining,— clearly was not new; for 
it had long been in successful and continu- 
ous and practical use in Maine, at Gardiner 
and Waterville, before the faU of 1857 when 
Pingree claims to have commenced his ex- 
periments. The reissued patent of Pingree 
properly "calls for a second steam-heating 
and subsequent drenching as essential to his 
process. 

The complainant contends that the process 
covered by the reissued patent contemplates: 
First Steeping, sweUing, and softening the 
entire mass of bark in the leach with weak 
tan liquor or water, and then drawing off the 
liquor containing the strength thus obtained. 
Second. Heating the entii-e mass of bark 



thus sweUed and softened by steam, dis- 
charged directiy in contact with the bark in 
the leach top of the false bottom, so that the 
steam will permeate and heat the entire mass 
in the leach; penetrating the separate ker- 
nels of the bark, and thereby preparing it 
to yield up its strength or tannin to another 
percolation of weak tan liquor or water. 
Third. Again steeping the bark in weak tan 
liquor or water, and again drawing it off, 
and continuing the steam-heatings and suc- 
cessive drenchings until the strength is sub- 
stantially extracted. 

If this process or method was new and use- 
ful, and if the patentee was the first and 
original discoverer or inventor of the pro- 
cess, and if it is clearly set forth and de- 
scribed in the specification of his patent, 
and if he has clearly set out and described 
in his specification the cpnsti-uction of some 
machinery or apparatus^ by which his pro- 
cess can be applied, he entities himself to 
cover all machinery or apparatus which will 
accomplish the same purpose in substantially 
the same method. Ctorning v. Bm-den, 15 
How. [36 U. S.] 252; Foote v. Silsby [Case 
No. 4,919]. 

For the purpose of considering fairly the 
question of the originality and priority of tn- 
Tjention, we are inclined to adopt this as sub- 
stantially the true construction of the reis- 
sued patent. It is manifest, upon the most 
cursory examination of the evidence, that 
upon any broader and less limited construc- 
tion of the patent, and, in fact, upon any 
other construction than the one the com- 
plainant contends for, the patent would not 
desci-ihe any method or process which had 
the slightest pretence to novelty. The pro- 
cess of steam-heating the bark after it had 
been drenched with weak tan liquor or 
water, apart from the liquor or water, and 
after that had been drawn off so -as to pre- 
pare it for a subsequent drenching, was not 
original with the patentee; nor does the 
repetition of this process upon the same 
bark appear to have been a process new and 
original with him. 

In this connection, it becomes important 
to determine when the patentee may fairly 
be considered to have perfected his discovei-y 
of the process described in the reissued pat- 
ent, according to the construction of the pat- 
ent contended for by him. 

It is evident that the experiments made 
by the patentee prior to the year 1863 were 
an made for the pui'pose of testing the use 
of steam-heating, apart from the water or tan 
liquor, upon the bark, and generally upon 
bark to which the ordinary process had once 
been applied. The patentee, at that time, 
evidently supposed that steam-heating tiie 
bark apart from the water or tan liquor was 
a new process, and was testing its utmty. 
"I made," he says, "previous trials" at vari- 
ous locaHties, as early as 1857, for the pur- 
pose of testing the strength of liquors ob- 
tained by the use of steam from bark once 
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exhausted by the usual process. But a care- 
ful examination and comparison of all the 
evidence in the case satisfies us that he can- 
not fairly claim to have even tried the pro- 
cess described in his patent, as a "o-hole (giv- 
ing to the patent the construction for which 
the complainants contend), before the faU of 
1862, or the spring of 1S63. Before his em- 
ployment in theHoyt's tannery, in the fall of 
1862, he had not contrived and put into suc- 
cessful operation any process comprising all 
the elements of the process described in his 
patent. He says, "I made some of my first 
trials at General Sampson's tannery, at 
Boyceville, Ulster county, New York. That 
was in the spring of 1863. I went there 
from the Hoyt's tannery, to which I have al- 
ready referred." Pingree, also, when asked 
what he had in view in the spring of 1861, 
replies, "heating the bark without the water." 
He also informed Winchester, in the spring 
of 1861, that he had found that a good liquor 
could be obtained from bark previously 
leached, "by applying the steam to the bark 
without water." But, as we have previous- 
ly had occasion to remark, there was nothing 
new in this process. It had long previously 
been in continuous and successful use. In 
relation to all the experiments made by 
Pingree, and testified to by him prior to 
1862, in Methuen, and in Salem and Wo- 
burn, he says, "I had not a process then. I 
did not claim a process. I was experiment- 
ing then to bring out a process." 

The patentee describes the first use of his 
process, as a whole, precisely according to 
the complainants' construction of the patent, 
when he went to the tannery of General 
Sampson, in Sampsonville, N. Y., in the 
spring of 1S63. 

The evidence in the case is conclusive, that 
a second steam-heating and subsequent 
drenching of the bark was put into practical 
operation by the Jarvis Brothers, in their 
brick leaches at Gardiner, as early as Decem- 
ber, 1859; by the Osborns, at their tannery 
in Peabody, as early as July, 1861; and by 
Winchester, at Pinder and Brown's old yai-d, 
in 1861; and has been in continuous employ- 
ment ever since. The attempt seems to be 
to sustain the patent, on the ground that 
Pingree first combined with the process of 
repeated drenehings of the bark, alternating 
with repeated steam-heatings of it, apart 
from the liquor, a process of introducing the 
steam in a pipe Inserted through apertures 
in the top or sides of the leach. This mode 
of introductiop of the steam was not new 
with Pingree. It is fuUy described in the 
French patent of Caccia granted April 8, 
1824; and it also appears, from the evidence, 
that this mode of discharging steam through 
a pipe thrust down into the mass at dif- 
ferent places above the false bottom had 
been long known, and frequently used when- 
■ever the steam-pipes permanently attached to 
a leach had become defective or been ob- 
structed temporarily. In fact, the intro- 
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duction of steam through a pipe downwards 
from the top of the mass of bark, or through 
apertm-es in the side of the leach, instead of 
through tubes, holes, or other apertures from 
the bottom, involved no invention that would 
support a patent. When the steam was in- 
ti'oduced through holes in the false bottom, 
it fii-st came in contact with the bark top of 
the false bottom, in substantiaUy the same 
way and in substantiaUy the same places 
that it does from the apertm-e of the pJpe ex- 
tending from the top of the mass of bark 
down to the top of the false bottom. 

I do not see, from the evidence in the case, 
how the patentee can fairly be considered as 
having been the fii-st and original inventor 
of any new process or method of extracting 
tannin from bark; and therefore, as I do not 
think, upon the complainant's own construc- 
tion of his patent, that it can be sustained, 
or that either of the two claims in the pat- 
ent are valid, it becomes unnecessai-y for me 
to state the conclusions to which I have ar- 
rived on the other points presented in the 
defence. The complainants' biU must be dis- 
missed with costs. Decree accordingly. 

[NOTE. For a decree dismissing the bill oi 
Jliesame complainants to restrain an alleged 
mtnngement of a patent for an apparatus for 
use m conjunction with the patented process 
which was the subject-matter of the litigation 
herein, see Bridge v. Brown, Case No. l,8o8.] 

Case No. 1,868. 

BRIDGE et al. v. BROWN et al. 

[Holmes, 205;^ 3 O. G, 121; 6 Fish. Pat. 
Cas. 286.] 

Circuit Court, D. Massachusetts. Jan. Term 
1873. 

Patents— Inpbisgemext. 

The purpose of an apparatus, as stated in the 
specification of a patent, was "to utilize exhaust 
steam from a steam-engine, for the purpose 
of making extracts from tan-bark and other ma- 
terials." The claim of the patent was for the 
combination of the exhaust-pipe with certain 
other devices, "in the manner and for the pur- 
pose substantially as set forth." Held, that the 
patent was not infringed by an apparatus for 
making extract from tan-bark, in which ex- 
haust steam was not used, but the steam was 
taken direct from the boiler of the engine, 
through a pipe of such dimensions as would 
effectually prevent its practical use in the ap- 
paratus in connection with the exhaust-pipe of 
a steam-engine. 

[Cited in Innis v. Oil City Boiler Works, 41 
Fed. 789.] 

Bill in equity [by Abel E. Bridge against 
Rufus Brown and others] for an injunction 
to restrain alleged infringement of letters- 
patent for an improved apparatus for mak- 
ing extracts from tan-bark, granted S. W. 
Pingi-ee Oct 24, 1865; and for an account 
of profits. The apparatus consisted essen- 
tially of a leach, in which the bark was 
placed; boxes close to the leach, and com- 



"■ [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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munieating witli it by means of numerous 
peilorations in their sides; and a pipe and 
brancli pipes, tlirough •wMch the exhaust 
steam of a steam-engine "was conducted to 
the boxes, and thence through the perfonx- 
tions to the baric in the leach. The cross- 
section of the boxes was considerably larger 
than the pipes, so as to allow expansion of 
the steam carried to them. By this expan- 
sion and partial condensation of the steam 
in the pipes and boxes, back pressure on the 
piston of the engine was prevented. The 
claim of the patent was for "the boxes, G, 
with perforated sides, applied in combina- 
tion with the exhaust-pipe, D, and leach, A, 
or its equivalent, in the manner and for the 
pm'pose substantially as set forth," 

In the apparatus of the defendants, ex- 
haust steam was not used, but the steam 
was taken direct from the engine-boiler to 
the boxes, through "a pipe so small that it 
could not be used to conduct the exhaust 
steam to the boxes, without great back pres- 
sure on the piston of the engine. 

D 




[This apparatus is shown in the above en- 
gi-aving. D is the pipe which receives the 
steam from the exhaust-pipe of the engine 
and conveys it to the branch pipes, E, 
through which it passes into the perforated 
boxes G. A. is the leach, in which is placed 
the bark or other material from which the 
extract is to be obtained. The mode of op- 
eration is desci'ibed in the opinion of the 
coiurt. The claim was as follows: "The 
boxes Gr, with perforated sides, applied in 
combination with the exhaust-pipe D and 
leach A, or its equivalent, in the manner and 
for the purpose substantially as set forth."] * 

[Bill dismissed.] 

T. If. Wakefield, for complainants. 
S. B. Ives, Jr., S. Lincoln, Jr., and George 
L. Roberts, for defendants. 

SHEPLEY, Circuit Judge. Letters-patent 
No. 50,626, issued Oct 20, 1865, to S. M. Pin- 
gree, for a new and improved apparatus. for 
making exti-acts from tan-bark. The paten- 
tee declares that "the object of this invention 
is to utilize exhaust steam from a steam- 
engine for the purpose of making exti-acts 
from tan-bark and other materials." The in- 
vention consists, according to the specifica- 
tion of the patent, in the arrangement of a 
box with perforated sides and bottom, in 
combination with a pipe which conducts the 
exhaust steam to the leach containing the 

' [From 6 Fish. Pat. Cas. 236.] 



bark or other material to be extracted, in 
such manner that the steam is free to ex- 
pand and made to condense partially as it 
passes from the exhaust-pipe into said box, 
and all back pressure on the piston is 
avoided, and at the same time the full bene- 
fi,t of the action of the steam on the bark or 
other material is obtained. The patentee 
then describes a leach, which is provided 
with a tightly fitting cover, and which, for 
the sake of convenience, may be divided off 
by transverse partitions into a series of 
compartments. A pipe extends over the en- 
tire length of the leach, and branch pipes 
lead from this pipe down into the several 
compartments. The bark or material to be 
extracted rests on slotted or perforated false 
bottoms, and the branch pipes lead into 
boxes which are situated close to the leach. 
The cross-section of the boxes is considera- 
bly larger than that of the pipes, so that 
the steam in passing into the same is free 
to expand; and the sides of said boxes are 
perforated with a large number of holes 
through which the steam passes out to the 
bark. The pipe, D, is intended to connect 
with the exhaust-pipe of a steam-engine, 
and, as the exhaust steam passes through 
said pipe and the branch pipes into the 
boxes, it expands readily, and a partial con- 
densation takes place, both within said, 
boxes and outside of the same, and by this 
partial condensation, combined with the rapid 
expansion of the steam as it reaches the 
boxes, all back pressure on the piston of the 
engine is avoided. Thus, he says, "By my 
apparatus the exhaust steam is utilized, and 
a great saving in fuel is efEeeted." The 
claim of the patent is for "the boxes, G, with 
perforated sides, applied in combination with 
the exhaust-pipe, D, and leach. A, or its 
equivalent, in the manner and for the pur- 
pose substantially as set forth." 

The patent is for an apparatus for making- 
extracts from tan-bai"k and other material; 
not for the process of extracting the tannin, 
but for an appara-tus consisting (first) of the 
boxes, G-, with perforated sides, applied in 
combination with (second) the exhaust-pipe, 
D, and (third) leach, A, or its equivalent, 
(fourth) in the manner, and (fifth) for the 
purpose, substantially as set forth. 

In the state of the art at the date of the 
invention of Pingree there was nothing new 
in the form or stiuicture of his leach, nor in 
the mode or pm-pose of its use, apart from 
the introduction into it of steam from the 
exhaust-pipe of an engine, instead of from 
a steam-pipe taking its supply directly from 
a boiler. The boxes with perforated sides 
are not claimed except as combined with the 
exhaust-pipe and leach, in the mannei' set 
forth in the patent, and for the pm^pose set 
forth. This pm*pose was the utilization of 
exhaust steam, and the consequent saving 
of fuel in making extracts from tan-bark 
and other materials. There is no evidence 
in this case that the defendants used the 
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complainants' combination. Tliey do not use 
the boxes, G, in combination witli the es- 
haust-pipe, D, in the manner or for the 
purpose set out in the patent, that man- 
ner and purpose being in the patented 
apparatus that the exhaust-pipe should 
conduct the exhaust steam to the leach 
in such manner that the steam is free 
to expand, and made to condense partially 
as it passes from the exhaust-pipe into said 
box, and all back pressure on the piston is 
avoided, and at the same time the full benefit 
of the action of the steam on the bark is 
obtained. Defendants do not use their 
boxes to conduct exhaust steam to the leach, 
nor for the purpose of condensing the steam 
and avoiding back pressure on the piston. 
They do not use exhaust steam, but take 
their steam directly from the boiler. They 
do not use their boxes in combination with 
complainants' exhaust-pipe, for they do not 
use any exhaust-pipe or any equivalent for 
it. The pipe used by them is not like the 
pipe D, the exhaust-pipe of a steam-engine, 
and is not capable of being used for that 
pm-pose. Tlie dimensions of the pipe are 
such as would effectually prevent its use 
for any such purpose, in connection with the 
process for which it is used by the respond- 
ents. It is contended by complainants, that 
although the apparatus patented by Pingree 
is designed for exhaust steam, their patent 
would cover its use for any cognate purpose. 
It is a sufficient answer to this position, that 
it has already been shown that defendants 
do not use all the elements of the combina- 
tion as described and claimed in the patent. 
Defendants' steam-pipe is not the exhaust- 
pipe D, or the equivalent of the pipe D, de- 
scribed in Pingree's claim. No case of in- 
fringement is made out, and complainants' 
bill must be dismissed. Decree accordingly, 

[NOTE. For a decree dismissing the bill of 
the same complainants to restrain an alleged in- 
fringement by the same defendants of patent 
for a process for extracting tan-bark in con- 
junction with the apparatus which was the sub- 
ject-matter of the litigation herein, see Bridge 
V. Brown, Case No. 1,857.] 
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BRIDGE et al. v. EXCELSIOR :MANUF'G 
CO. 

[17 O. G. 259.] 

Circuit Court, E. D. Missouri. March Term, 
1879.^ 

Patests— Cooking Stoves — ^Patentability — 
Novelty. 

1. Tlie patent to Esek Bussey and G. A. Mc- 
Leod, No. 180,001, July 18, 1876, for "im- 
provement in cooking-stoves," construed in the 
light of the art, if sustainable at all, does not 
cover all methods of raising the shelf by means 
of closing the oven door, but only the particu- 
lar method (means) described. 

^ [Affirmed by the supreme court in Bridge 
V. Excelsior Manuf'g Co., 105 U. S. 618.] 



2. The cam being old, the use of a swinging 
door as a lever being old, and the shelf being 
old, it might be a question whether there was a 
sufficient degree of invention in bringing these 
old elements to bear on the hinged shelf to 
make it patentable. 

[See note at end of case.] 

In equity. 

R. H. Parkinson, for complainants. 

S. S. Boyd, for respondent. 

DILLON, Circuit Judge. This is a bill 
in equity by the complainants. Bridge, 
Beach & Co., against the Excelsior Manu- 
facturing Company, for an infringement of 
letters patent, No. 180,001, granted to Esek 
Bussey and C. A. McLeod on the 18th day 
of July, 1876, for an "improvement in cook- 
ing stoves." Complainants have been duly 
invested by Bussey, the patentee, with the 
interest of the patentee in the territory em- 
braced in this district. The answer of the 
defendant denies the infringement charged 
upon it, and alleges the invalidity of the 
patent (the Bussey patent) by reason of cer- 
tain prior patents and public use of the said 
invention prior to the invention of Bussey. 

The claim in the complainants' patent is 
in these words: In combination with a 
stove oven, a hinged shelf fitted to fall out- 
ward and down automatically when the 
oven-door is opened, and to be raised up l>y 
closing the oven-door, adapted to operate up- 
on it for that purpose, substantially in the 
manner and for the pui'poses herein set 
forth. 

I shall dispose of this matter very briefly. 
The patent relates to this hanging shelf, 
(illustrating with Bussey's tin model,) which 
can be easily removed, and for a device, as 
we construe it, which enables it to be raised 
up by reason of a cam attached to the door 
operating as a swinging lever, applied under- 
neath the hinged shelf, which raises it in 
that way— that is, by closing the oven-door; 
and, as it does not pass the center of gravi- 
ty, it will fall down of its own weight when 
the door is opened. So it is said in the 
patent to "work automatically." The de- 
vice of the defendant is shown in this model, 
(iron, model, letters patent No. 205,754, July 
9, 1878.) Both have the same hinged shelf 
to which the patent relates, but instead of 
operating below, as in the other patent, it 
operates in this manner from above, and ia 
in all respects a superior device, as is very 
evident on an inspection of it. 

Now the question in relation to the validi- 
ty of the Bussey patent might be somewhat 
doubtful, if it was necessary, in the view 
which the court takes of the matter, to 
decide it. The state of the art at the time 
when the Biissey patent was granted, so far 
as relates to stove-ovens, without going into 
the state of the art in analogous devices, 
was this: Prior to this time a Mr. Paris 
had procured a patent (No 113,556, April 
11, 1871) for a hinged shelf, in combination 
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with a stove-oven precisely like the one here 
in question, removable at pleasure and ca- 
pable of being inserted at pleasure, the only 
difference being, so far as this patent is con- 
cerned, and the uses to which it is to be appli- 
ed are concerned, that he did not provide any 
device for raising it up or letting it down by 
means of the opening and closing of the 
door. It was to be raised by the hand, if 
at all, so far as we can see from the patent. 
The Paris patent is older than the Bussey 
patent, and had everything, except, as I 
have stated, the device provided by the 
Bussey patent for raising the shelf. Now, 
what did Bussey do? He applied the cam 
on the door, using the door as a lever to 
raise it (iUusti-ating) in that way. That is 
what he did. Now, the shelf was not new 
(the shelf, as an extension of the oven- 
plate, is a convenience, however,) the stove 
was not new, and the cam was not new. 
But Bussey seems to have been the first 
one to apply that method of raising and 
using the hinged shelf in combination with 
a stove oven. It is claimed that that patent 
is not valid because precisely the same 
principle had been used in analogous arts 
and industries— as, for example, a very com- 
mon one. Here is an English patent, 
(Thomason, No. 2,282, December 22, 179S,) 
very much older than the complainant's 
patent, for raising the step of a carnage, 
which is done precisely in the same way. 
(Illustrating with model of carriage-step.) 
There is the cam on the door which operates 
on a projection of the step and raises and 
lets it down as the door shuts and opens. 
And the proof shows that, in regard to 
weather-strips on doors, precisely the saiv . 
device has been used. (Carew patent. No. 
94,472, September 7, 1869.) The cam being 
old, the using of a swinging door as a lever 
being old, and the shelf being old, it might 
be a question whether there was a suflacient 
degree of invention in bringing these old 
elements to bear on the hinged shelf to make 
it patentable. 

But we decide the case on the ground that, 
if the patent can be sustained at all, it can 
be sustained only as a patent for a device, 
and only covers the particular device which 
the complainant described in his patent, in 
this language: In combination with a stove- 
oven, a hinged shelf (he does not claim the 
shelf alone) fitted to fall outward and 
down automatically when the oven-door is 
opened, and to be raised up by closing the 
oven-door, adapted to operate upon it for 
that purpose, substantially in the manner 
and for the pm-pose herein set forth. The 
manner is by applying the cam imderneath 
the shelf. It does not pass the center of 
gravity, but rests on the edge of the plate 
of the stove, and will therefore fall down of 
itself. . 

Now this device is essentially an improve- 
ment on the one in the Bussey patent It is 
raised from above and not below; and (illus- 
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trating) by means of a very peculiar hinge 
ha:e the shelf is incapable of passing a 
given pouit, where it will fall down of itself 
as the door is opened. 

Without passing on the validity of the 
Bussey patent, we hold that the defendant's 
device is not the same, but an improvement 
on that used by Bussey, and does not in- 
fringe It We hold, also, that the Bussey 
patent does not cover all methods of rais- 
ing the shelf by means of closing the oven- 
door, but only the particular method de- 
scribed, which, in our opinion, is not in- 
fringed by the method practiced by the 
defendant. Bill dismissed, with costs. 

[NOTE. Affirmed by the supreme court on 
the ground that, the device of defendant being 
different, there was no infringement, Mr. Jus- 
tice Bradley, in delivering the opinion, stating; 
"Both devices operate upon the same principle 
precisely as that which has been used for a 
long time in raising and lowering a carnage 
step by shutting and opening the door, and in 
other contrivances by which the same general 
effect is produced. Cam movements, and oth- 
ers of like character, producing simultaneous 
operations according to the needs of the case, 
such as opening valves in a steam engine as the 
piston ascends and descends, and a thousand 
other things, are in such common use that it 
requires but very little invention to adapt them 
to a particular case, like the one under consid- 
eration. We think, with the court below, that 
the patentee, if entitled to anything, is only en- 
titled to the precise device which he has de- 
scribed and claimed in his patent; and, as the 
defendants use a different device, they are not 
guilty of infringement." Bridge, Beach & Co. 
V. Excelsior Manuf g Co., 105 U. S. 618. 

[Patent No. 180,001 was granted to Bussey 
and McLeod, July 18, 1876. See Bussey v. Ex- 
celsior Manuf 'g Co., 1 Fed. 640.] 
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The BRIDGEPORT. 

[6 Blatchf. 3.] ^ 

Circuit Court, S. D. New York. Nov. 29, 1867. 

CoLLisio:? — Between^ Steam axd Sail. 

Where a schooner was beating, with a flood 
tide, through the channel between Blaekwell's 
island and the New York shore, and was on her 
starboard tack, on her way from the island to 
the New York shore, and a steamer behmd 
her, going in the same direction, at a speed of 
eight knots an hour, blew a whistle, as a sig- 
nal to the schooner to tack short, and not to 
run out her course, and to permit the steamer 
to pass between her and the New York shore, 
and the schooner ran out her course before she 
tacked, and a collision ensued, and there was 
room for the steamer to have passed to the 
east of the schooner, and, if the schooner had 
tacked short, there would have been danger 
of her colliding with another schooner: Meld, 
that the schooner was right in runnins out her 
course, and that the steamer was in fault. 

[Cited in The Free State, Case No. 5,090; 
The A. W. Thompson, 39 Fed. 116.] 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



BRIDGEPORT (Case No. 1,861) 

[Appeal from the disti-ict court of the Unit- 
ed States for the southern disti'ict of New 
York.] 

In admiralty. This was a libel, in rem, 
filed in the distilct court, against the steam- 
er Bridgeport, to recover for the damages 
sustained hy a schooner, in a collision be- 
tR'een the two vessels, which ocemTed on 
the 12th of September, 18G4, between one 
and two o'clock p. m., in the channel which 
separates Blackwell's island from the New 
York shore, near the head of the island. 
The schooner was on her starboard tack, on 
her way from the island to the New York 
shore, and had Just run out the tack, and 
had commenced preparing for the other tack, 
toward Hell Gate, when the collision took 
place. The district court decreed for the 
libellants, and the claimants appealed to this 
coui-t. [Affirmed.] 

Charles Donohue, for libellants. 
Edward H, Owen, for claimants. 

NELSON, Circuit Justice. There is no dis- 
pute about the facts in this case, nor any 
question but that both vessels had seen each 
other when two or three miles apart, both 
passing through the channel, in the same di- 
rection, the schooner in advance, beating 
through against the wind, and the steamer 
coming up under a headway of some eight 
knots the hour, with the flood tide. 

The only conti-oversy, is, whether, under 
the circumstances existing at the time, the 
scliooner should have kept out of the way of 
the steamer, or the reverse. The steamer in- 
sists that she was entitled to go up along 
the New York shore, and that the schooner 
should have tacked before running out her 
course, and thus have provided a free way 
for the com-se of the steamer. This the 
schooner refused to do. 

The channel is nearly half a mile wide, and 
it is clear that the steamer could have found 
room to pass up east of the schooner. It is 
impossible to account for the neglect of the 
master to take this course, except on the 
gi'ound taken by him in his testimony, that, 
on his blowing his whistle, it was the duty 
of the schooner to stop and tack, without 
running out her course, and leave room for 
the steamer to pass up along the New York 
shore. 'I think that the schooner was right 
in running out her course, for, if she had 
omitted to do so, and an accident had hap- 
pened on this account, she might have been 
responsible for it. The master of the steam- 
er should have assumed that the schooner 
would fulfiU her duty in this respect, and 
should have navigated his vessel according- 
ly, and not undertaken to change the rule 
for this special occasion. 

It is due to the schooner to state, that, on 
account of the approach of another schooner, 
it would have been difficult for her to tack 
short without danger of a collision. Decree 
affirmed. 
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Case No. 1,861. 

The BRIDGEPOIIT. 

[7 Blatehf. 361.]* 

Circuit Court, E. D. New York. June 18, 
°1870.* 

CoLLisiox — Pkesumptios of Fault — Proof— 
Steamek and Vessel at Pier— Fog. 

1. In the absence of any proof other than the 
mere fact that one vessel collides with another, 
no presumption of fault arises against eithor 
vessel ; but the circumstances may be such that, 
on proof of the situation of the injured ves- 
sel, the other is put to proof of due care, cau- 
tion and skill on her part. 

[See note at end of ease.] 

2. When a steamboat runs into or against a 
wharf in a port or a vessel moored thereto, 
there is a presumption of negligence on her 
part; and, unless she satisfactorily establishes 
an excuse, she will be held in fault. Such ex- 
cuse held not to be established in this case. 

[Cited in The Echo, 19 Fed. 454,] 

[See The Helen K. Cooper, Case No. 6,334.] 

3. The steamboat held to have changed her 
course too soon in a fog, in the night, and to 
have run at too great speed in such fog. 

[Cited in Ellis v. The Katy "Wise, Case No. 
4,404.] 

[Appeal from the district court of the 
United States for the southern district of 
New York. 

[In admiralty. Libel by George Shaw 
against the steamer Bridgeport, Charles 
"Weeks, and Robert Haydock, claimants, for 
damages caused by collision. There was a 
decree for libellant in the district court (Case 
No. 12,717), and claimants appeal. Affirmed.] 

Daniel D. Lord, for libellant 

Edward H. Owen, for claimants. 

WOODRUFF, Circuit Judge. The liabil- 
ity of the steamboat in this case depends 
solely upon the question of fact, whether 
she was navigated in the exercise of reason- 
able care and caution under the circumstan- 
ces, and with due nautical skill. Without 
entering upon a discussion of the testimony 
in detail, I am consti-ained to say, after a 
careful examination of all the evidence, that 
the proof is against her in this respect. 

While it is no doubt ti-ue, that, in the ab- 
sence of any proof other than the mere fact 
that one vessel coDides with another, no pre- 
sumption of fault arises against either ves- 
sel, it is also true, that the circumstances 
may be such that, on proof of the situation 
of the injured vessel, the other is put to 
proof of due care, caution and skill on her 
part. Here, the vessel of the libellants was 
moored to a wharf or bullthead, and some 
twenty-five or thirty-five feet from its outer 
extremity. The steamboat ran nearly head 

I [Reported by Hon. Samuel ^'atchforrl. Dis- 
trict Judge, and here reprinted oy permission.] 

= [Affirming decree of district court in Shaw 
V. The Bridgeport, Case No. 12,717. This de- 
cree was affirmed by the supreme court in 
The Bridgeport v. Shaw, 14 Wall. (81 U. S.) 
Ho.] 
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on against lier side, at a point two-thirds of 
her length inward from her outer end. It 
is impossible to say, that, when a steamboat 
runs into or against the wharves of the 
port or vessels moored thereto, there is no 
presumption of negligence or want of skill 
on her part. On the contrary, a vessel ttius 
lying and so run into may rely on proof of 
those facts, and put the steamboat to her 
excuse, and, unless such excuse is satisfac- 
torily established, the latter must be held 
liable. 

The alleged excuse here is, that the col- 
lision was an inevitable accident, which, as 
claimed on behalf of the steamboat, means, 
that she was pmrsuing a lawful avocation, 
in a lawful manner, and in the exercise of 
ordinary skill and caution, but that, by rea- 
son of the fog in which she was enveloped, 
the state of the tide, the obstacles to coming 
to anchor, and the necessity of maintaining 
her head-way, this ordinary skiU and caution 
were imavailing. Without criticizing the le- 
gal proposition involved in this claim, it 
must suffice to say, that, to my mind, the 
proofs show that such skill and caution were 
not observed. 

It can hardly be necessary here to repeat 
what has been so often held, that ordinary 
care and caution and due nautical skill are 
not absolute terms. They are relative, and 
depend, in a high degree, upon the circum- 
stances which invoke their exercise. Due 
care and caution are what are reasonable 
in the condition .in which the vessel is 
placed. What is ordinary and is reasonable 
in the conduct of a steamboat in an open 
sea, or in a pathway where there is no just 
cause to apprehend danger to herself or to 
others, may be great imprudence, and even 
recldessness, in a place or under circum- 
stances in which error or mistake would 
probably be destructive to herself and to 
other vessels whose proximity might rea- 
sonably be expected. 

The course of the steamboat on the night 
in question required her to change her direc- 
tion, after she had passed Corlears Hook, 
three or four points to the westward. She 
was entirely familiar with the location. She 
knew the situation of the wharves, slips 
and bulliheads at that place. She knew the 
places of the neighboring ferries, and just 
how far below the ferry nearest the Hook 
it would be proper to change her course to 
the westward, to proceed in safety. The 
width and direction of the river at that 
place, and the situation of the injm'ed ves- 
sel, in connection with the manner in which 
the latter was struck, show conclusively, that 
the steamboat changed her course too soon, 
and at a point several hundred feet above 
the place where she ought to have changed, 
and that this mistake brought her directly 
towards the wharf and into the libellant's 
vessel. She alleges that she had been sud- 
denly enveloped in a fog, which rendered it 
impossible to see where she was or where 

4FED.CAS. — 7 
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she was going; and that she supposed she 
was in the middle of the river, and had 
reached the proper place to turn. She was 
not justified in either conclusion; and, with- 
out denying that an en'or in judgment is 
not necessarily a fault, such an error as 
plainly shows either want of reasonable nau- 
tical skill or want of care and attention ins 
its exercise, is a fault In such case, mere 
sincerity of belief or honesty of opinion is 
of no avail. The mistalie in judgment which 
is not accounted a fault, is one which hap- 
pens notwithstanding reasonable care, cau- 
tion and skill are in fuU exercise. 

On the night in question, and in a fog- 
which, according to the witnesses for the 
claimants, prevented then* seeing more than, 
fifty feet ahead, and had suddenly envelop- 
ed the boat when in the near neighborhood 
of ferries, docks, and wharves with vessels 
rapored thereto, she maintained a speed of 
from three to four miles an hoiu-. True, 
her witnesses speak of this as barely keep- 
ing up steerage way. But in this they are 
mistaken, according to other facts to which 
they testify with entire distinctness. In 
the first place, that rate of speed is not es- 
sential to enable the pilot of a steamboat 
to direct her course even in still water. But,, 
here, the boat was meeting a strong flood 
tide, and she could have been steered against 
it, if her actual motion over the land had 
been reduced far below the rate mentioned. 
The whole rate of the flood is to be added 
to her actual rate of progress, in determin- 
ing whether she had motion in the water- 
sufficient to amount to steerage way. 

She was too near the New York shore^ 
Now, although, in the deposition produced. 
In this court, the pilot testifies, that, when: 
he made the tm-n which produced the acci- 
dent, he thought she was in the middle of 
the river, his testimony is unsatisfactory, for- 
two reasons— first, that, in the face of other 
evidence, it is not entitled to full credit; and^ 
second, that, if true, he was not justified in. 
his belief, and reasonable care and skill, 
would have informed him that he was not 
in that position. On the ti-ial in the dis- 
tinct com-t, several of the claimants* wit- 
nesses, and I think, the pilot himself, testi- 
fied to their having been near the New York 
shore, in terms which indicates that they 
were then aware of that feet They had 
just seen and passed the Grand-street ferry, 
recognized it, and seen the lights and heard 
the bell, and, although they could not, they 
say, estimate the distance they were from, 
tliose lights, they knew that, by reason of 
their greater distance from the other shore,, 
they neither saw the ferry lights nor heard 
the bell upon that shore. Not only so, but 
both pilot and lookout saw, aftei* passing 
the ferry, and when in still neai-er dangei- 
of running into the wharf, another light on 
the shore on the New York side, and thea 
knew or believed it to be on that shore. 
Under these circvmastances, in such a fog^ 
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the boat not only was too near tlie New 
York wharves, but the pilot and men knew 
it, or ought to have known it Besides this, 
the pilot knew his exact position when, not 
more than half a mile above the Hook, he 
entered the fog; and, if he had a proper 
compass and skill to use it, in a straight 
channel, nearly half a mile wide, he could 
have maintained a line of progi'ess near the 
middle, as he should hare done. 

The steamboat tm-ned, in order to take her 
course below the Hook, too soon, and her 
pilot ought to have known it. It is quite 
ti-ue, that, in a fog, and breasting a sti-ong 
tide, when no permanent objects are visible, 
the pilot might be justified in an error, in 
estimating the speed aud progress of his 
boat over a considerable distance. But, here, 
he saw the Grand-sti-eet ferry lights when 
abreast of them, tliey were about seven 
hundred feet above the wharf at which the 
Injured vessel lay, and that wharf projected 
further into the river than the ferry wharves 
or the bulkhead first below them. All this 
tlie pilot must be talten to have known; 
iind yet it is clear, that, within twice the 
lengtli of his boat after passing those lights, 
he made the turn. No other hypothesis, con- 
sistent with the testimony of the pilot and 
the other witnesses on the boat, will ac- 
-count for the colhsion in the manner and 
direction in which it occurred. Indeed, one 
of the witnesses says, she commenced turn- 
ing when opposite those lights. Such a mis- 
take cannot be excused by mere sincerity of 
purpose or honesty of intention. At and 
below that place the river wa» wide. There 
was no difficulty in the pilot's continuing on 
in the line of his com'se, at a slow speed, till 
admonished by feeling the eddy, or, better, 
by seeing the lights on the Wilfiamsburg 
fiide, that he was safe in tm-ning. 

If, in either of the particulars mentioned, 
there were doubt of tlie fault of the steam- 
boat—and I am quite aware that there is tes- 
timony in conflict with some of them — 1 
might still say, that there are some blun- 
ders shown to be such by their very result, 
whether the particular or specific fault can 
be detected or not; and tlie running of this 
■steamboat into the vessel, at a point so far 
from the end of the wharf at which she lay, 
seems to me of that character, and to re- 
quh-e explanations much more free from crit- 
icism than are here given, to excuse it. 

The items allowed by the commissioner 
for the damages sustained ai-e, I think, in 
-conformity with tlie clear preponderance of 
the evidence. The estimates of Poillon and 
McVey, the witnesses for the claimants, un- 
doubtedly called for close scrutiny of the 
case in this respect made by the libellant, 
and warranted a suspicion that the occasion 
had been taken to make more extensive re- 
pairs than were rendered necessary by the 
collision. But, on careful examination, I am 
satisfied that I cannot so find without im- 
peaching the veracity of witnesses who had 



a better and more complete opportunity to 
know, by witnessing and supeiintending the 
work actually done, how far it was called 
for by the injury, and who are not otherwise 
shown to be unworthy of confidence. 

The deci'ee must be affirmed. 1 Ben. 65 
[Shaw V. The Bridgeport, Oase No. 12,717]. 

[NOTE. Affirmed by the supreme court on 
the ground that the fault lay with the steamer. 
In delivering the opinion of the coiu't, ilr. 
Jiistice Bradley stated: "The point where the 
Slargaret Evans was struck by the steamer 
was over two hundred feet outside of the open 
channel or passageway for vessels, and three 
or four hundred feet from the track which the 
steamer ought to have pursued. The latter 
had got that much out of her way in one and 
a half or two minutes, whilst running not 
more than five or six hundred feet. It seems 
almost impossible that she could have gone so 
far astray in so short a time, with points of 
observation so near at hand, without great 
want of skill, or great inattention to the com- 
pass and other indicia of course and position. 
When off the Grand-street ferry, her officers 
must have known nearly her precise position in 
the river. Her deviation from the channel 
seems utterly inexcusable. The only excuse 
which her officers proffer is that it was so dark 
they could not see, and they supposed they 
were far enough off from shore, and far enough 
advanced, to change their course for rounding 
the Hook." And, on the contention that the 
ship was in fault in not having a light and a 
proper watch, the learned justice continued: 
"An attempt is made, indeed, to throw the 
blame on the Margaret Evans herself, because 
she did not have a light, and because she had 
no anchor watch. The fact is she had a nisht 
watchman on board, and, as to a light, we thmk 
it is hardly necessary for a vessel lying at a 
wharf, more than two hundred feet outside of 
the channel, to anticipate the visit of stray 
steamboats in the nighttime, and to make pro- 
vision for such an exigency." The Bridgeport v. 
Shaw, 14 Wall. (81 U. S.) IIG.] 
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Case No. 1,86S, 

Ex parte BRIDGES. 

BROWN V. UNITED STATES. 

[2 Woods, 428; ^ 2 Cent. Law J. 327, 368; 14 
Am. Law Reg. (N. S.) 566, 576; 2 Am. Law 
T. Rep. (N. S.] 464, 474; 1 N. Y. Wkly. 
Dig. 347, 348; 21 Int. Rev. Ree. 214; 7 Chi. 
Leg. News, 306; 4 Am. Law. Rec. 132.] 

Circuit Court, N. D. Georgia. May, 1875. 
District Court, N. D. Georgia. April 10, 1875. 
Pekjury— Fedekal Courts — Juhisdictiox— Of- 

pesses against the uxitbd states — habeas 

Corpus— CoxFLiCTS of Jukisuictios — Defini- 

TJON — "Judicial Proceedikg. " 

1. Perjury committed in the course of a ju- 
dicial investigation, conducted under authority 
of acts of congress, is an offense against the 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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public justice of the United States, and is es 
clnsively cognizable in the courts of the United 
States. 

[Cited in Ex parte Houghton, 7 Fed. GW; 
Re Loney, 134 U. S. 376, 10 Sup. Ct. 586.] 

[See Stearns v. U. S., Case No. 13,3*1; Able- 
man Y. Booth, 21 How. (62 U. S.) 506; 
U. S. V. Robinson, Case No. 16,176.] 

[2. "Judicial proceeding" in Code Ga. § 4660, 
defining .perjury as false swearing, etc., in ju- 
dicial proceedings, refers to judicial proceedings 
under the laws of the state.] 

3. As a general rule of the common law, 
when it appears by the return to a writ of ha- 
beas corpus that the prisoner is confined upon a 
regular charge and commitment for a criminal 
offense, and especially if he be confined in exe- 
cution after conviction, he will be at once re- 
turned to custody. 

'4. But this rule has been modified by several 
acts of congress, which are condensed into sec- 
tion 753, Rev. St., whereby the courts of the 
United States are authorized to issue the writ 
in behalf of any person restrained of his or her 
liberty in violation of the constitution or of any 
treaty or law of the United States. 

[Cited in He BulL Case No. 2,119; Re Wong 
Yung Quy. 47 Fed. 721; Re Neagle, 135 U. 
S. 74, 10 Sup. Ct. 672.] 

5. Therefore, a person who had been con- 
victed in a state court for the offense men- 
tioned in the first headnote, and was undergoing 
imprisonment in the penitentiary therefor, 
was discharged on habeas corpus issued from 
a court of the United States. 
[Cited in Ex parte Kenyon, Case No. 7,720; 
Re Bull, Id. 2,U9; Re "Wong Tung Quy, 
47 Fed. 719; Ex parte Royall, 117 U. S. 
253, 6 Sup. Ct. 741; Re Loney, 38 Fed. 
103.] 
[See Ex parte Houghton, 8 Fed. 897.] 

[6. Where an accusation by the United States 
authorities is pending against the petitioner for 
the same offense, the court may refuse to dis- 
charge him absolutely, and may recommit him 
to await the action of the federal grand jury.] 

[Petition for a writ of habeas corpus by 
Brown on behalf of Dock Bridges. The pe- 
tition set forth that Bridges was tried and 
convicted in the superior coiurt of Randolph 
comity upon an indictment for perjury, and 
was confined in the Georgia state peniten- 
tiary in execution of the sentence of the said 
court.] 

[The indictment was as follows: 

["Georgia, Randolph County, &c. The grand 
jui*y, &c,, in the name and behalf of the citi-" 
zens of Georgia, charge and accuse Dock 
Bridges (and foiu: others) of the state afore- 
said, of perjiu:y: 

["For that the said Dock Bridges, &c., on 
the 22d day of October, A. D. 1874, and in 
the county aforesaid, there being then and 
there pending and under legal investigation 
before L. A. Guild, a lawful commissioner of 
the United States, exercising and holding 
jurisdiction in said county and state, a 
charge against Nicholas Kinney, for a yio- 
lation of the enforcement act, passed by the 
congress of the United States, and of force 
in said county and state, the said investiga- 
tion being a proceeding under the execution 
of a warrant by D. C. Bancroft, deputy 
United States marshal, against said Nicho- 



las Kinney, for the said offence of a viola- 
tion of the enforcement act, and the said in- 
vestigation being then and there a prelimi- 
nary inquiry by L. A. Guild, United States- 
commissioner, as aforesaid, to ascertain 
whether or not there existed probable cause 
for said charge against said Nicholas Kin- 
ney, then and there before the said L. A. 
Guild, who was then and there an officer 
aforesaid, lawfully authorized to adminis- 
ter an oath, who swore the said Dock Bridg- 
es, &e., as witnesses in the ease aforesaid, 
the said witnesses then and there taking the 
oath upon the Holy Evangelists of Almighty 
God, and then and there, in the manner 
aforesaid swearing, did state under their 
oath as aforesaid, that the said Nicholas 
Kinney, in a threatening manner, and with 
a knife in hand, in the town of Dawson, of 
Terrell county, and said state, did attempt to 
prevent said Dock Bridges, &e., from voting, 
unless they should vote the Demoa*atic tick- 
et, at an election being held at the court- 
house in the town of Dawson, of Terrell 
county, and said state, on the 7th day of 
October, A. D. 1874, for a member of the 
legislature to represent said county of Ter- 
rell in the general assembly of said state, 
which statement so sworn by said Dock 
Bridges, &c., was then and there material 
to the issue on trial in said case; whereas, 
in truth and in fact, the said Nicholas Kin- 
ney, on the said 7th day of October, in the 
year 1874, at said election being then and 
there held in the town of Dawson as afore- 
said, did not, in a threatening manner, and 
with knife in hand, attempt in said town of 
Dawson to prevent the said Dock Bridges, 
&c., from voting at said election, unless they 
shoiild vote the Democratic ticket; and the 
grand jurors aforesaid, on theur oath afore- 
said, do charge that the said Dock Bridges 
(and four othei's), on the said 22d day of 
October, A. D. 1874, and in the said county 
of Randolph, and in the manner aforesaid, 
did wilfully, knowingly, absolutely swear 
to the aforesaid false statement, contrary 
to the laws of said state, the good order, 
peace, and dignity thereof."] ' 

[On return to the writ, the keeper of the 
state penitentiary produced the prisoner, but 
declined to sm-render him, on the ground 
that the court had no jurisdiction, but that 
only the superior com-t of Randolph county- 
could legally inquire into the cause of his 
detention, or discharge him from custody. 

[The following is the opinion delivered in 
the district, com't:] 

''[ERSKINE, District Judge. From the 
earliest period of the common law, no free- 
man could be detained in prison except upon 
a criminal charge, or civil action. In the 
former case, it was always in his power to 
demand of the supreme court of criminal 
jurisdiction in the kingdom, a habeas cor- 
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pus, commanding the party restraining him 
to produce the body before the court, with 
the cause of detention, that it might inquire 
into its sufficiency, and either remand, bail 
or discharge the prisoner. This ancient bar- 
rier against oppression was, at E-unnymede, 
built into that portion of tne wall of .the 
great charter which protects the persolial 
liberty and property of all freemen, by giving 
security from arbitrary imprisonment and 
arbiti-ai-y spoliation. As is well established 
in legal history, this statute was confirmed 
many times by parliament. And it was 
tersely said by Sir Edward Coke, during the 
debate in the house of commons on the peti- 
tion of right, "Magna Charta is such a fel- 
low that he will have no sovereign." The 
very essence of the 29th chapter of the char- 
ter is, among other immunities fi'om op- 
pression, incorporated into the fifth article 
of amendment of the national constitution. 
The framers of the constitution, actively 
mindful of the value of this remedy, guaran- 
teed its permanence by a provision in that 
instrument, that its privilege shah not be 
suspended, imless when, in cases of rebel- 
lion or invasion, the public safety may re- 
quire it The judiciary act of 17S9 [1 Stat. 
81] provided that each of the several na- 
tional coui'ts, as well as either of the jus- 
tices of the supreme com't and district 
judges, should have power to grant the writ 
of habeas corpus, with the proviso, however, 
that it "shall, in no case, extend to pei-sons 
in jail, imless where they are in custody 
under or by color of authority of the United 
States, or committed for trial before a court 
thereof, or are necessary to be brought into 
com't to testify." And by the terms of the 7th 
section of the act of March 12th 1833 [Act 
March 2, 1833; 4 Stat. 634], it may be grant- 
ed, in all cases of a prisoner in jail, when 
he shaU be committed on, or by any authori- 
ty of law, for any act done, or omitted to be 
done, in pm'suance of a law of the United 
States, or any order, process or deei'ee of 
any judge or coiu-t thereof. This was fol- 
lowed by the act of August 29th 1842 [5 
Stat 539], which concerns international law. 
To give gi-eater vitality to the writ, and to 
extend its efiicacy, congress passed the act 
of February 5th 1867 [14 Stat 385]. The 
first section enacts: "That the several courts 
of the United States, and the several jus- 
tices and judges of such courts, within their 
respective jiu'isdictions, in addition to the 
authority ah'eady conferred hy law, shall 
have power to grant writs of habeas coipus 
in all cases where any person may be re- 
strained of his or her liberty in violation of 
the constitution, or of any treaty or law of 
the United States; and it shall be lawful 
for such person so restrained of his or her 
liberty, to apply to either of said justices or 
judges for a writ of habeas corpus, which 
application shall be in writing, &c., * * * 
and the said justice or judge, to whom such 
application shall be made, shall forthwith 



award a writ of habeas corpus, unless it 
shall appear from the petition itself that the 
party is not deprived of his or her liberty in 
contravention of the constitution or laws 
of the United States. * * * * The said 
court or judge shall proceed in a summary 
way to determine the facts of the ease by 
heai'ing testimony and the arguments of the 
parties interested; and if it shall appear 
that the petitioner is deprived of his or her 
liberty in contravention of the constitution 
or laws of the United States, he or she shall 
forthwith be discharged and set at libeiiy,"" 
&c. See Rev. St U. S. §§ 751-766, where 
the various habeas coi'pus acts are grouped. 

[The question for consideration is, to me, 
one of original impression, and it might have 
been determined elsewhere, and probably 
before now, had a different course been pm*- 
sued in the state com:t; had the petitioner 
Bridges, on his arraignment there, domuired 
for want of jurisdiction appearing upon the 
record— that the offence charged was com- 
mitted beyond the jurisdiction of that or 
any other court of this state, and within 
the jurisdiction of another government; or 
shown these facts in evidence under the 
plea of not guilty; or, on retm-n of the ver- 
dict moved in arrest of judgment; and, if 
in any of these instances, or on the overrul- 
ing of his motion for a new trial, the deci- 
sion was adverse to him, he could have car- 
ried his case to the state supreme com't— a 
tribunal presided over by judges of distin- 
guished ability— and if that court affirmed 
the judgment of the lower tribunal still he- 
had the privilege to sue out a writ of error 
from the supreme court of the United States, 
and have the question re-examined there; 
but as a duty has presented itself, and as 
this duly has devolved upon me, it will be 
performed— performed, I ti'ust, without mar- 
ring the harmony, or weakening the ties of 
comity between the state and national ju- 
dicial authorities. The judiciaiy power of 
every government can look beyond its own 
municipal laws in civil cases, and can take 
cognisance of aU subjects of litigation be- 
tween parties within its territorial limits 
and jm'isdiction, though the controversy re- 
late to the laws of a foreign country. But,, 
as regards crime, the rule is otherwise; for 
the comets of one state or nation will not 
hold cognisance of, nor enforce the criminal 
laws of another. And as to crimes made 
so by legislative enactments, the government 
of the United States stands in the same re- 
lation to the government of tliis state as any 
foreign power. Mr. Justice Story, in giving 
the opinion of the supreme court, in Martin 
V. Hunter, 1 Wheat [14 U. S.] 304, said: 
"No part of the criminal jurisdiction of the- 
United States can, consistently with the 
constitution, be delegated to state tribunals." 

[Thus it is manifest, that the state com-ts 
cannot hold criminal jm'isdiction over of- 
fences exclusively existing as offer ces- 
against the United States; for every crim- 
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inal prosecution must charge the crime to 
have been committed against the sover- 
eign whose com'ts sit in judgment upon 
the ofifender, and whose authority .can par- 
don him. In Com, v. Tenney, 97 Mass. 50, 
tlie supreme judicial com*t of Massachusetts, 
held that the offence of embezzlement, by 
a person in the employment of a national 
bank, located in that state, of the property 
of individuals deposited in such bank, not 
being punishable xmder any existing law 
of the United States, the state courts had 
jm-isdiction thereof, under the state statutes. 
.The coiurt said: "There is no view of the re- 
lation of the concurrent power of the two 
governments, which affects the decision in 
the present case; for all courts and jiu^ists 
agree that state sovereignty remains un- 
abridged for the punishment of all crimes 
committed with the limits of a state, except 
so far as they have been brought within the 
sphere of federal jurisdiction, by the penal 
laws of the United States." The language 
of the court in that case admits neither of 
doubt nor comment It indicates, in terms 
too significant to be, misimderstood, that, 
had congress declared the act a crime, the 
state tribunals would have been altogether 
without jurisdiction over the offender. In 
State V. Adams, 4 Blackf. 146, the defendant 
was indicted for making a false affidavit of 
his being an actual settler on the public 
lands under the act of congress of April 5th 
1832 [4 Stat 503]. The court below quashed 
the indictment for want of jurisdiction, and, 
on error the state supreme court affirmed 
the judgment Said Blaclcford, J., in deliver- 
ing the opinion of the cornet: "We have a 
statute saying, that any person, who shall 
wilfully and falsely make an affidavit, &c., 
shall be deemed guilty of perjury. Eev. 
Code 1831, p. 186. And it is contended for 
the prosecution that the indictment before 
us is sustainable imder that statute. But 
this doctrine cannot be supported. The affi- 
davit was made under an act of congress 
relative to the sale of pubhc land, and if 
the party making it committed perjury, he 
must be punished under the act of congress 
prohibiting the offence. The state courts 
have no jurisdiction." In the case of State 
V, Pike, 15 N. H. 83, the prisoner was in- 
dicted for perjury alleged to have been com- 
mitted before a commissioner in bankruptcy, 
appointed by the district com't of the United 
States, imder the bankrupt act of 1841 [5 
Stat 440]. On demmyer to the indictment 
the supreme court of judicature gave judg- 
ment sustaining the demmrer. Parker, 0. 
J., announcing the decision, said: "Here is 
another government whose laws are opera- 
tive, to a certain extent, over the territory of 
the state, and having tribunals here compe- 
tent to punish any offences committed 
against its laws, or in the com'se of any of 
its proceedings. The commissioners in 
bankruptcy not only derive no authority 
from this state, but they cannot be regarded 



as having exercised their offices by any per- 
mission, tacit or otherwise, from it. They 
derive their authority from a paramount 
law, and the state could not object to the 
exercise by them of the duties of their office 
within its limits, if it had the disposition so 
to do. The offence, if committed as alleged, 
is clearly a crime under the laws of the 
United States." Similar in almost every re- 
spect to the preceding and former ca-^es, is 
the recent one of People v. Kelly (ISGD) 38 
Cal. 145. Kelly was indicted in a county 
court for perjury, committed by swearing 
falsely as to a settlement and cultivation of 
a tract of land— part of the public domain of 
the United States. The prisoner demm-red, 
on the ground that the state court had no 
jurisdiction of the offence, because it was 
not committed in any court of the state. 
The demurrer was overruled, and the prison- 
er convicted. On appeal to the supreme 
com't, it was there held that the demurrer 
should have been sustained. In giving the 
opinion of the court, Sawyer, C. J., said: 
"The state tribunals have no power to pun- 
ish crimes against the laws of the United 
States, as such. The same act may, in 
some instances, be an offence against the 
laws of both, and it is only as an offence 
against the state laws that it can be pun- 
ished by the state in any event" The su- 
preme court of New York, in People v. 
Sweetman, 3 Pai*ker, Cr. Rep. 358, on cer- 
tiorari to the court of oyer and terminer, 
decided— reversing the conviction— that false 
swearing by a person in giving testimony in 
a proceeding of naturalization before a state 
coiurt, is an offence against the United States, 
and is not punishable by a state court: be- 
cause "the state court acted as the agent of 
the government, and was, pro hac vice, a 
tribunal of the United States." In direct 
conflict with People v. Sweetman, is Rump 
V. Com., 30 Pa. St. 475. Rump was convict- 
ed before the quarter sessions of Philadel- 
phia, for having falsely and corruptly sworn 
before the district covrt of the city and 
county of Philadelphia, on an application of 
a party to become a citizen of the United 
States. On error to the quarter sessions, the 
supreme court of Pennsylvania affirmed the 
judgment. 

[The act of congress of April 14th, 1802 (3 
Stat 153), empowers not only the circuit 
and district courts of the United States, and 
the territorial comrts, but also state com-ts of 
record having common-law jurisdiction, a 
seal and clerk, to admit aliens to national 
citizenship. Congress has, "under the eighth 
section of the first article of the constitution, 
plenary power to pass naturalization laws, 
and to bestow if it chooses upon state tri- 
bunals, authority, concurrent with the fed- 
eral courts, to admit aliens to citizenship, in 
pursuance of the laws of congress; and when 
the state courts, imder sanction of state au- 
thority (for they are under no obligation to 
fm-nish tribunals for administering those 
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laws), act upon the delegated authority, they, 
by the positiTe law, perform judicial func- 
tions. Prigg T. Pennsylvania, 16 Pet. [41 
TJ. S.] 608- Adverting for a moment to the 
cases of State v. Adams, State v. Pike, Peo- 
ple V. Kelly, People v. Sweetman, and Rump 
V. Com., supra, it will be seen, that in the 
first three, the alleged offences were com- 
mitted before United States officers empow- 
ered by congress to administer oaths, and 
those state tribunals decided that they had 
no jurisdiction to punish the defendants. In 
the fourth case, the corrupt oath was made 
before a state tribunal, in a naturalization 
case, and, on certiorari to the criminal court, 
the supreme court of New York reversed the 
conviction, holding that the United States 
courts were the only tribunals that could 
punish the delinquent. Whether that case, 
or Emnp v. Com., is in consonance with the 
nature and genius of our form of govern- 
ment—in unison with those principles of 
state and national criminal jm'isprudence 
which accompany our complex and seeming- 
ly, but not really, permiscible system of pol- 
ity—need not be resolved; for it is not a 
point in judgment. And for like reason, it 
is unnecessary, and indeed would be too cu- 
rious, to inquire whether there could be a 
second punishment of the defendant in the 
Pennsylvania case, for the same identical 
act— first by the state laws and afterwards 
by the United States laws. Moore v. Ulinois, 
14 How. [55 U- S.] 13; Ex parte Lange, 18 
Wall. [85 U. S.] 163. And see Mr. Bishop's 
learned and accurate Commentaries on Crim- 
inal Law (volume 1, 5th Ed.) §§ 178, 179, 
984-989; Id. vol. 2, § 1023. See Jett v. 
Com. [IS Grat. 933]. 

[Within the territorial limits of the individ- 
ual states, there exist two distinct and sepa- 
rate governments, each restricted in its 
sphere of action, and each independent of 
the other, except in one particular. "That 
particular," said Mr. Justice Field, in Tar- 
ble's Case, 13 WaH. [80 U. S.] 397, "consists 
of the supremacy of the authority of the 
United States, when any conflict arises be- 
tween the two governments. The constitution 
and the laws passed in pm'suance of it, are 
declared by the constitution itself to be the 
supreme law of the land, and the judges of 
every state are bound thereby, 'anything in 
the constitution or laws of any state to the 
contrary notwithstanding.' * * * " And 
after making a quotation from Ableman v. 
Booth, 21 How. [62 U. S.] 506, which con- 
cludes thus: "And that in the sphere of ac- 
tion assigned to it (the general government), 
it should be supreme, and strong enough to 
execute its own laws by its own tribunals, 
without interruption from a State, or from 
state authorities," he adds: "And the judi- 
cial power conferred extends to all cases 
arising under the constitution, and thus em- 
braces every legislative act of congress, 
whether passed in pursuance of it or in dis- 
regard of its provisions. The constitution is 



under the view of the tribunals of the United 
States when any act of congress is brought 
before them for consideration," Indeed it is 
essential. to the very existence of the nation- 
al government that its coui'ts of justice 
should be wholly independent of state power 
to carry into effect its own laws. 

The indictment charges the petitioner with 
having committed the crime of perjury against 
the laws of the state of Georgia, before L. A. 
Guild, a commissioner of the United States, 
lawfully authorized to administer an oath, 
in a preliminary investigation, on an accusa- 
tion made against one Kinney, who was ar-. 
rested by a United States deputy marshal, 
on a warrant charging him with the offence 
of violating the enforcement act passed by 
congress, by making an attempt to prevent 
the petitioner from voting at an election for 
a member of the legislature of said state. 
By section 5392 of the Revised Statutes of 
the United States, it is provided that every 
person having taken an oath before a com- 
petent tribunal, officer or person, in any case 
in which a law of the United States author- 
izes an oath to be administered, that he wiU 
testify truly, who wilfully and contrary to 
such an oath states any material matter 
which he does not believe to be true, is guilty 
of perjury. As already mentioned, the peti- 
tioner is charged with having committed the 
alleged offence before a United States officer, 
in a proceeding then pending before him, 
being an examination into an accusation 
against a party for a violation of the fourth 
and fifth sections of the act of congress of 
May 31st, 1870 (16 Stat 141), commonly 
called the "Enforcement Act." It is enti- 
tled, "An act to enforce the rights of citizens 
of the United States to vote in the several 
states of this Union, and for other pui'poses." 
By the eighth section it is declared that the 
United States courts "shall have, exclusively 
of the courts of the sevei*al states, cognisance 
of all crimes and offences committed against 
the provisions of this act" See, also, 9th 
and 11th sections of the judiciary act of 
1789 [1 Stat 76, 78]; Rev. St. § 712. Sec- 
tion 4460 of the Code of this state declares 
that "perjury shaU consist in wilfully, know- 
ingly, absolutely and falsely swearing, * * * 
or affirming in a manner material to the 
issue, or point in question, in some judicial 
proceeding, by a person to whom a lawful 
oath or affirmation has been administered;" 
and section 4461 prescribes the punishment. 
To my mind, it is dear that the words "ju- 
dicial proceeding," as here used, refer solely 
to judicial proceedings under the laws of the 
state and its own tribunals of justice; no 
other meaning can be assigned to them. To 
extend their signification beyond this, would 
be an endeavor to empower state eom*ts to 
invade the judicial authority of a distinct 
and separate government, and to punish 
persons for offences committed by them 
against the laws of another sovereign. Peo- 
ple V. Kelly, supra. The provision in the 
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Code, defining the ofEence and naming tlie 
punishment, is a general law of the state. 
Now, keeping in view the complex character 
of our government— the dual relation which 
the individual states and the nation bear 
to each other— surely the texture of any ar- 
gument must prove to be too frail, which 
would attempt to uphold the proposition that 
a crime committed in a judicial proceeding, 
before an officer of the United States, is a 
transgression of the criminal laws of a state. 
And, as not impertinent to what has been 
remarked, it may be asserted, with entire 
confidence in its correctness, that no justice 
or judge of a court of the United States, 
nor a commissioner of a circuit comrt of the 
United States, can, as such officer, adminis- 
ter an oath for state purposes, or issue a 
process to arrest a party for a violation of 
state laws, or inquire into his guilt or inno- 
cence. Nor do these familiar acts of con- 
gress, which have deputed state chancellors, 
judges and other magistrates to administer 
oaths, take acknowledgments, &c., in certain 
specified cases, in anywise affect what has 
just been said in regard to federal officers as 
such. 

[Pausing to observe the facts developed 
here, and the principles of law which arise 
from them, it may now be inquired whether 
a proceeding by habeas corpus, even under 
the provisions of the act of February 5th, 
1S67,— which empowers the several federal 
courts, and either of the justices or judges 
of such com'ts, to award the writ in all 
cases where a party is in custody in viola- 
tion of the constitution, or of any law of 
the United States— is a suitable and legal 
remedy to test the validity of the imprison- 
ment of the petitioner, and to release him, 
if restrained of his liberty in contravention 
of the constitution or laws of the United 
States. It will not be questioned that, upon 
a cm'sory glance at this cause,— which is a 
civil suit, although it be before a judge in- 
stead of a court (Ex parte Milligan, 4 Wall. 
[71 U. S.] 1; and see Rev. St § 763),— even 
the legal mind might be impressed with a 
doubt as to the appropriateness and legal 
soundness of this summary interposition. 
For (it may be said) thus to attempt to re- 
view a final judgment of a state tribunal of 
the highest original jurisdiction in civil and 
a-iminal causes, by a mode of procedure not 
conformable to the ancient and regular course 
heretofore used in the administration of jus- 
tice between state courts and those of the 
Union, would be to authorize a federal judge 
to employ this wi*it as if it were a writ of 
error from a superior to an inferior tribunal. 
Such views may be plausible, but they do 
not convince; for it is obvious from the 
language and spirit of the act that it was 
not in _the mind of congress to give it the 
effect assumed,— to have done so would have 
been to clothe a judge of a federal court with 
a power hitherto unheard of in national leg- 
islation. If, however, it be a legal fact that 



the superior court of Randolph county had 
jm-isdiction of the offence and the offender,- 
although the course of the court may have 
been irregular, and the conviction and judg- 
ment eiToneous, the errors could not be 
corrected by a federal judge in a proceeding 
in habeas corpus, or, by such officer, in any 
other way known to our jurisprudence. But,, 
if the state court did not have jmisdiction 
of the case, its judgment is uttei-ly void, and 
the petitioner is restrained of his liberty in 
violation of the constitution, and the act of , 
1867 affords a proper and legal remedy to- 
a&minister relief. If he committed the crime,, 
as charged by the state in the indictment^, 
the act was done within the authority and 
exclusive jurisdiction of the national courts; 
and, as they are the sole tribunals that could 
try him, so they alone could punish him. 
It follows, necessarily, from what has now 
been stated, that every person who infringes' 
the criminal or penal laws of a particular 
government, can be tried and. punished by 
that government - only. And it is not too- 
strong an expression to assert that it is a 
fundamental right of every citizen of, or 
person commorant within, the United States, 
to be tried by the tribunals of justice of 
that sovereign power whose criminal code- 
he has transgressed; and the complement of 
this rule or axiom is, immunity or exemp- 
tion from trial or punishment for that of- 
fence by any other government or sovereign- 
ty. The disregarding of this immunity has 
deprived the petitioner of his liberty in con- 
ti'avention of the "law of the land;" he was-- 
proceeded against and condemned without 
"due process of law." The fifth article of 
amendment of the constitution declares, 
among other immunities from arbitrary op- 
pression, that no "person shall be deprivedl 
of life, liberty or property, without due pro- 
cess of law." This bulwark against invasion: 
from the general government is extended by 
the fom-teenth article of amendment, which 
forbids "any state" to "deprive any pei-son 
of life, liberty or property, without due pro- 
cess of law." Mr. Justice Johnson, in Bank 
of Columbia v. Okely, 4 Wheat [17 U. S.] 
235, in speaking of the phrase "law of the 
land," which means the same as "due pro- 
cess of law" (Cooley, Const. Lim. 353), said- 
that these words from Magna Gharta were- 
"intended to secvure the individual from the 
arbitrary exercise of the powers of govern- 
ment unrestrained by the established prin- 
ciple of private rights and distiibutive jus- 
tice;" an exposition which has received the 
unqualified approval of a jurist of the high- 
est eminence (Id. 355). As collaterally il- 
lustrative of the constitutional question as 
just presented, the fifteenth chapter of title 
thirteen of the Revised Statutes, passim, 
and sections 1778 to 1785 of Story on the 
Constitution, may be referred to. As the 
a-ime is alleged to have been committed 
before a United States circuit court commis- 
sioner, at a place within the southern judicial 
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district of this state, I am of the decided 
opinion that the federal coui-ts for that dis- 
ti'ict are tlie only tribunals that have cog- 
nisance of the offence and Jurisdiction to try 
the party offending. 

[There is another provision in the consti- 
tution, directly pertinent to the question in- 
volved in this investigation, and which may 
"be treated either as a distinct proposition or 
as a corollary to those already invoked. A 
little more than a year anterior to the pas- 
sage of the amendatory habeas corpus act 
•of 1867, the thirteenth article of amendment 
-of the constitution was ratified. It ordains 
that "neither slavery uor involuntary servi- 
tude, except as a punishment for crime 
whereof the party shall have been duly con- 
victed, shall exist within the United States, 
or any place subject to their jurisdiction." 
Mr. JTistice Miller, in delivering the opinion 
of the court in the Slaughter House Cases, 
16 Wan. [83 U. S.] 72, said: "Undoubtedly 
while negro slavery alone was in the mind 
of the congress which enacted the thirteenth 
article, it forbids any other kind of slavery, 
now or hereafter. If Mexican peonage or 
the Chinese coolie labor system shall develop 
slavery of the Mexican or Chinese race within 
om: territory, this amendment may safely be 
ti'usted to make it void. And so if other 
rights are assailed by the states which prop- 
erly and necessarily fall within the protec- 
tion of tliese articles (thirteenth, fourteenth 
and fifteenth), that protection wiU apply, 
though the party interested may not be of 
African descent." If, as already observed, 
the United States com-ts are the only tri- 
huuals that have jurisdiction over the offence 
and power to punish the offender, then the 
petitioner has not had a trial under the 
provisions of the constitution; and it fol- 
lows from his imprisonment under sentence 
of the superior court of Randolph county, 
that he is held in "involuntary servitude" — 
a condition inhibited by the thirteenth article, 
"except as a punishment for crime whereof 
the party shall have been duly convicted." 

[Throughout this investigation, the ques- 
tions in controversy have been considered 
without any regard whatever to the fact 
that the petitioner is of the negro race. 
The proceedings came before me under the 
lirst section of the amendatory habeas corpus 
act of 1867. And where, in a case like this 
—one, if I am not in error, that is fairly 
included, as well within the scope and true 
meaning of the language used by Jklr. Jus- 
tice Miller, speaking of the late amendments 
in the sentence last quoted, as within other 
provisions of the constitution which have 
been applied to the principles pervading this 
case — the original or secmred privileges and 
immunities of any person within the United 
States, or any place subject to their jurisdic- 
tion, are invaded, distinctions in races be- 
<^ome incommensurable. The petitioner is 
deprived of his liberty in contravention of 
the constitution and laws of the United 



States, but I decline to discharge him abso- 
lutely, for the following causes: I am in- 
formed by the United States attorney, that 
an accusation stands against Bi*idges tor tne 
identical crime charged in the above indict- 
ment, and that this accusation can be investi- 
gated by the gi-and jm-y of the United States 
circuit com-t for the southern disti'ict of 
Georgia, which will be impanelled within a 
few days; and Attorney-General Hammond, 
of counsel for respondent, having made ap- 
plication for an appeal to the circuit coiurt, 
therefore. Dock Bridges will be recommitted 
by the marshal to the jail of Fulton county, 
and there remain until fm-ther order. Ma- 
son's Case, 8 Jlich. 70; In re Ring, 28 Cal. 
247; Ex parte Gibson, 31 Cal. 610; Hurd. 
Hab. Corp. 416 et seq.; Rev. St § 763. Or- 
dered accordingly.] * 

H. P. Farrow, U. S. Atty., and G. S. Thom- 
as, Asst U. S. Atty., cited Rev. St. U. S. §§ 
629, 753; 1 Whart Or. Law, 185-197; Bouv. 
533; Const. U. S. art. 3, § 2; 2 Bish, Cr. Law, 
§ 987; People v. Kelly, 38 Cal. 145; State v. 
Pike, 15 N. H. 83; State v. Adams, 4 Blackf. 
146. 

N. J. Hammond, attorney general of 
Georgia, cited section 14, Act 1789 (1 Stat. 
81); sections 13, 26, Act March 3, 1825 (4 
Stat. 115); Fox V. Ohio, 5 How. [4G U. S.] 
421; Ex parte Cabrera [Case No. 2,278]; Ex 
parte Des Rochers [Id. 3,824]; Ex parte 
Dorr, 3 How. [44 U. S.] 103; Norris v. New- 
ton [Case No. 10,307]; U. S. v. Rector [Id. 
10,132]; U. S. V. French [Id. 15,165]; Ex 
pai-te Jenkins [Id. 7,259]; Ex parte Watkins, 
3 Pet [28 U. S.] 193; People v. Kelly, 38 
Cal. 145. He ai'gued, inter alia, that the 
habeas corpiis act of February 5, 1867 (14 
Stat. 385), was intended as an amendment 
to the act of 1789, supra; that it simply ex- 
tended the power of the United States courts 
in habeas corpus to persons restrained of 
liberty in violation of the constitution or 
any treaty or laws of tlie United States. 
The terms of the act do not seem to apply 
to cases where final judgment has passed, 
and the party is imprisoned in execution of 
sentence, and, if it applies to any new case, 
this amendment nowhere repeals the proviso 
of section 14, Act 17S9 (1 Stat 82), and air. 
Brightly, under it, cites the case from Mc- 
Allister's Reports [Ex parte Des Rochers, 
Case No. 3,824], supra, as showing the limit 
to the authority of the United States courts. 
No clause in the constitution, or any law or 
treaty of the United States is violated by the 
punishment of the prisoner for perjury by a 
state court. 

On appeal to the circuit court the order of 
the district court was affirmed, and the fol- 
lowing opinion delivered: 

BRADLEY, Circuit Ji.'stice. Dock Bridges 
was indicted in the superior court of Ran- 
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dolph county, Georgia, for perjury, com- 
jiiitted October 22, 1374, in an examination 
before a United Estates commissioner, under 
the enforcement act. The offense, thougli 
set out according to its circumstances, was 
charged to Iiave been committed against tlie 
laws of Georgia; but it was obvious that it 
was a crime against the laws of the United 
States only. It was perjmy committed in 
the course of a judicial investigation tmder 
the acts of congress, and was an offense 
against tlie public justice of the United 
States. By the Revised Statutes of the 
United States (section 5392), every person 
who, having taken an oath before a compe- 
tent tribunal, officer or person, in any case 
in which a law of the United States author- 
izes an oath to be administered, willfully and 
contrary to said oath, states any material 
matter which he does not believe to be true, 
is guilty of perjury, and shall be punished by 
fine and imprisonment, prescribed by the act, 
and be thereafter incapable of giving testi- 
mony in any court of the United States. 
Such an offense is exclusively cognizable in 
the courts of the United States. By section 629 
of the Revised Statutes, it is declared that 
the circuit courts shall have exclusive cog- 
nizance of all crimes and offenses cognizable 
under the authority of the United States, ex- 
cept when otherwise pi-ovided, and concur- 
rent jurisdiction with the district com-ts of 
ci'imes and offenses cognizable therein; and 
by section 711, the jurisdiction vested in the 
com-ts of the United states, of all crimes 
and offenses cognizable under the authority 
of the United States, is declared to be ex- 
clusive of the courts of the several states. 

The validity of these acts of congress is 
not questioned. It would be a manifest in- 
congruity for one sovereignty to pimish a 
person for an offense committed against the 
laws of another sovereignty. And whilst 
certain offenses, involving breaches of the 
peace, coimterfeiting the public money, etc., 
may be violations of both federal and state 
laws, and punishable under both, perjury 
in a judicial proceeding is peculiarly an of- 
fense against the system of laws under 
which the com*t is organized and proceed- 
ing. At all events, congress has declared 
that the courts of the United States shall 
have cognizance, exclusive of the state 
<;ourts, of all crimes and offenses cognizable 
under its authority. Hence, it was clearly 
in violation of the laws of the United States 
lor the state com*t to Iry and imprison the 
defendant for the crime in question. The 
<:om't had no jm'isdiction of the case. The 
proceedings were null and void. It is con- 
tended, however, that where a defendant 
has been regularly indicted, tried and con- 
victed in a state com-t, his only remedy is 
to carry the judgment to the com-t of last re- 
sort, and thence by writ of error to the su- 
preme coiu:t of the United States, and that 
it is too late for a habeas corpus to issue 



from a federal court in such a case. This 
might be so if the proceeding in the state 
com't were merely erroneous; but where it 
is void for want of jurisdiction, habeas cor- 
pus will lie, and may be issued by any court 
or judge invested with supervisory jurisdic- 
tion in such ease. Ex parte Lange, 18 Wall. 
[S3 U. S.] 163. As a general rule, when it 
appears by a return to a habeas corpus that 
the prisoner is confined upon a regular 
charge and commitment for a criminal of- 
fense, and especially if he be confined in ex- 
ecution after a conviction, he will be at 
once retm'ned into custody, it being pre- 
sumed that the court having such custody 
has examined, or will examine and lawfully 
determine the case; and, at all events, that 
its judgment wiU be subject to such regular 
proceeding for review as is provided by law. 

In addition to this cautionary and conserv- 
ative ride of the common law, the fourteenth 
section of the judiciary act of 1789 provided 
that the writ should in no case extend to 
prisoners in jail, unless where they were in 
custody under or by color of the authority 
of the United States, or were committed for 
trial before some court of the same, or were 
necessary to be brought into court to testify. 
1 Stat. 82, This provision prevented its ap- 
plication to persons imprisoned xmder state 
process. [But the general rule does not 
apply where the order of commitment is 
made by tribunal or oflScer having no ju- 
risdiction to make it; and the proviso of 
the 14th section of the judiciary act has 
been greatly modified.] * The benefit of 
the writ may now be had by prisoners in 
jail, not only when in custody under au- 
thority of the United States, but in 1833, 
when the nullification proceedings were 
adopted in South Cai-olina, it was extended 
to those in custody for an act done in pm-- 
suance of a law of the United States, or of 
a judgment of any its courts, 4 Stat. 634. 
The primary object of this statute was to 
protect the revenue officers in carrying out 
the acts of congress. In 1842, when the com- 
plications growing out of the McLeod Case, 
and the Canada rebellion occurred, it was 
extended to foreigners acting under the au- 
thority and sanction of their own govern- 
ment. 5 Stat. 539. This was to prevent a 
single state, as was done by New York in 
that case, from interfering with our foreign 
relations. 

In view of our late civil strife, and the ne- 
cessity of protecting those who claim the ben- 
efit of the national laws, congress, by the 
act of February 5, 1867, extended the writ 
to "all cases where any person may be re- 
strained of his or her liberty in violation of 
the constitution, or of any ti-eaty or law of 
the United States," and made it issuable by 
"the several courts of the United States, and 

* [Prom 2 Cent Law J. 368, and 7 Chi. Leg. 
News, 306,] 
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the several justices and judges of said courts 
within their respective jurisdiction." 14 Stat. 
385. The present case clearly belongs to the 
last category. The relator was certainly "re- 
strained of his hberty in violation of a law 
of the United States." And although it 
may appear unseemly that a prisoner, after 
conviction in a state court, should be set at 
liberty by a single judge on habeas corpus, 
there seems to be no escape from the law. 
If it were a case in which the state court 
had jurisdiction of the offense, the general 
rule of the common law woiUd intervene, 
and require that the prisoner should be re- 
manded, and left to his writ of error. In 
such a case, although the judgment were er- 
roneous, the imprisonment would not be in 
violation of the constitution or laws of the 
United States. The judgment might be 
wrong, but the imprisonment imder it would 
be right until the judgment was reversed. 
But, as before shown, the state court had 
not jurisdiction of the offense. It might, 
however, be a wise amendment of this law, 
to provide that in aU cases after conviction, 
the party should be put to his writ of error 
to the supreme court of the United States. 
The statutes above cited are condensed in 
section 753 of the Revised Statutes of the 
United States. They have had the effect 
gi*eatly to enlarge the jurisdiction by habeas 
corpus hi the courts of the United States 
since the first enactment on the subject in 
17S9. They have removed all impediment to 
its use which formerly existed where the 
prisoner was committed under state authori- 
ty, provided his imprisonment is contrary to 
the United States constitution or laws. 
The order of discharge must be affirmed. 

NOl'EI ffrom original report]. Tlie prisoner 
was thereupon discliarged. but was immediate- 
ly arresli'd upon a bench wari-ant from tlie 
TTnited States court in Savannah, whither he 
was sent. 

NOTK [from original report]. The opinion in. 
the above case having been written in much 
haste -from the pres&uro of business on the cir- 
cuit — and the subject being one of great impor- 
tance, the circuit justice has revised it for tlie 
purpose of presenting his views more clearly 
and explicitly, and as revised it is above given.*] 
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Case No. 1,864. 

The BRIDGEWATER. 

[4 Cin. Law Bui. 448; 11 Clii. Leg. News, 327.] 

District Court, B. D. Michigan. 1878. 

Shipfisg — Powers op Master — Sale of Cargo— 
When Vawd — Tratie ox Great Lakes — Ne- 
cessity — COSIMUNICATIOX WITH OWSER — EVI- 
DENCE— SALVAGE Services. 

[1. In the trade upon the great lakes, wliere 
voyages are short, harbors of refuge many, and 
telegraphic communications with the owners 
easy, a master has no power to sell any portion 
of tlie cargo except where an immediate sale 
is the only alternative to a total loss by jet- 
tison.] 

[2. To justify a sale of ship or cargo by the 
master it must appear that it was necessary 
that it was made in good faith, and that the 
master was unable to communicate with the 
owner before the necessity for action became 
imperative.] 
[See Pope V. Nickerson, Case No. 11,274; 

Astrup V. Lewy, 19 Fed. 536; The Ann D. 

Richardson, Case No. 411; De Bruns v. 

Lawrence, Id. 3,716.] 

[3. A sale of the cargo of a stranded ship by 
the master is unnecessary, and therefore void, 
if he could have transshipped or stored the car- 
go, or if he had any other alternative which a 
prudent owner on the spot would adopt.] 

[4. The purchaser of the cargo of a stranded 
vessel upon a sale by the master will not be 
heard to say that a sale was necessary by rea- 
son of the purchaser's refusal to permit his 
vessel to be used for a transshipment.] 

[o. The sale by the master of a vessel run 
aground near the straits of Mackinaw of her 
cargo of wlieat, is void for bad faith on his 
part when it appears that the master proposed 
a corrupt sale to one of the purchasers; that 
the price was 10 cents a bushel when within 
twenty-five miles it was 50 or 60 cents, and the 
wheat was insured at a valuation of one dollar 
a bushel, and that the master did not disclose 
the transaction to his owners or underwriters, 
but absconded with the proceeds of the sale.] 

[6. On setting aside a sale of cargo by the 
master of a stranded vessel as having been 
made in bad faith, the purchaser may be al- 
lowed compensation in the nature of salvage 
for caring for the cargo, but not the purchase 
money which the master has embezzled.] 

[7. Persons who are in a position to render 
salvage services may make a reasonable bar- 
gain to that end, but they will not be allowed 
to take advantage of the peril of others by 
compelling a sale to themselves on unconscion- 
able terms. Post v. Jones, 19 How. (60 U. S.) 
150, followed.] 

[In admiralty. Libel by the Traders' In- 
sm-ance Company and other underwriters of 
the cargo of the schooner Bridgewater to 
recover from one Dingman and others a 
portion of said cargo, alleged to have been 
fraudulently sold by the master. Decree for 
libellants.] 

In November, 1876, D. "W. Erwin shipped 
on board the schooner at Chicago 36,000 
bushels of wheat, consigned to Buffalo, up- 
on which he effected an insmrance of the 
same by libellants in the sum of §38.600. 
The schooner immediately left for Buffalo, 
and on Sunday, November 28th, about six 
o'clock in the evening, ran hard agi'ound, 
in a heavy storm, upon Crane island, near 
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Wangoshance light, the extreme nortnwest- 
erly point of the lower peninsula of Michi- 
gan, and near the entrance to the straits of 
Mackinaw. The next morning the second 
mate was sent by the master to Mackinaw, 
about twenty-four miles distant, to telegraph 
to Detroit for a tug, but apparently without 
any instructions to telegraph to the owner 
of the vessel, the imderwriters, or any per- 
son interested in the cargo. On Sunday, 
Monday, and Tuesday the weather was very 
bad, but the schooner lay hard aground, and 
does not appear to have suffered any ma- 
terial injury. On Wednesday the weather 
began to moderate, and by evening became 
fine, and so continued until Saturday even- 
ing, when the vessel was gotten ofE with 
the assistance of the tug Niagara, which 
had anlved early oh Thm'sday morning. 
The second mate, who had been sent to 
Mackinaw to telegraph, after making some 
inefiCectual efforts to find a wrecking tug, 
applied to Dingman, the principal defend- 
ant in the case, to take him back to his ves- 
sel upon a small tug owned by him, which 
was done. On boarding the schooner, which 
was then lying well out of the water, and 
covered with ice, which was constantly in- 
creasing in thickness, the master inquired of 
Dingman whether there was any lighters in 
tliat part of the countiy. Dingman replied 
that there were no tugs or lighters except 
the one he -had; the master then asked 
Dingman to return "to Mackinaw, telegraph 
again for him, and get him all the men he 
could to throw the wheat overboard; at least 
this was Dingman's version of the conver- 
sation, and as the master, the only other 
person present at the interview, could not 
be found, there was no other testimony up- 
on that point. Dingman returned to Mack- 
inaw, engaged a lot of men under prom- 
ise to give them a proportion of the wheat, 
if he could succeed in buying it, which he 
appeared to have anticipated doing, and 
took them with his tug and lighter to the 
vessel, arriving there about three o'clock on 
Thm'sday morning. He then informed the 
captain that he had received a dispatch that 
a tug had started from Detroit, and would 
be there about daylight. The tug in fact 
did arrive there between eight and nine 
o'clock, and found the wheat being dis- 
charged Into Dingman's lighter. In the 
course of the day the lighter was loaded 
with about 2,500 bushels of wheat, for which 
Dingman paid the master $280, and, after 
assisting in putting the steam pumps on, 
the schooner returned to Mackinaw, en- 
countering on the passage very considerable 
difficulty and danger from floating Ice. 
Several fishing boats and other smaU crafts 
were loaded with wheat from the schooner 
the same day, and a large amount thrown 
into the lake. The tug PrIndiviUe also ar- 
rived to assist the Niagara in pulling the 
schooner off. Having unloaded his barge, 
Dingman again returned to the Bridgewater 



with the barge and two or three small 
schooners, bought another barge load at 
$200, and three schooner loads at $50 each; 
having pm'chased in all about 6,500 bushels, 
for which he paid the captain $630, a little 
less then ten cents per bushel. The master 
also sold on Friday about 6,500 bushels to 
one Ryerse, which was loaded upon the 
barge Frankfort, and for which Ryerse 
seems to have paid the captain $1,100. The 
entire amohnt sold to Dingman, Ryerse, and 
to other buyers who flocked about the 
schooner " in small vessels, including the 
amount thrown into the lake, aggregated 
about 22,000 bushels. Thus lightened of her 
cargo, with the assistance of the two tugs, 
the schooner was finally gotten off on Satur- 
day evening, and towed to Detroit. 

Moore & Canfield, for libellants. 
H. H. Swan and G. V. N. Lathrop, for 
respondents. 

BROWN, District Judge. Settlements hav- 
ing been eifected with all the claimants ex- 
cept Dingman, the case is presented to the 
court as if he were the sole claimant. In- 
stances of the sale of ships or cargoes by the 
master, in cases of necessity, are not un- 
freguent upon the ocean; but my attention 
has not been called to any reported case, 
arising upon the lakes or rivers, where the 
power of the master in this regard has been 
discussed. In view of these comparatively 
short voyages here, the constant proximity 
of ports or harbors of refuge, and the fa- 
cility of communication by telegraph, it 
seems impo^ible that a case should arise 
where the master would be justified in sell- 
ing the ship, except under the direct insti-uc- 
tlons of the owner. If an exigency could 
occur which would authorize him to dispose 
of the cargo, or any material portion of it, 
it must be in some rare and exceptional In- 
stance where an immediate sale is the only 
alternative of a total loss by jettison, and 
timely communication with the owner is im- 
possible. Such a state of facts is claimed 
by the defense as justifying the sale in this 
case. 

All the authorities are agreed that three 
contingencies must concur to support a sale 
by the master of either ship or cargo, name- 
ly: Iz Necessity that a sale should be made. 
2. Good faith on the part of the master in 
making it 3. An inability to communicate 
with the owner before the necessity for ac- 
tion becomes imperative: Patapsco Ins. Ck>. 
V. Southgate, 5 Pet [30 TJ. S.] 618; The 
AmeUe, G WaU. [78 TJ. S.] 25; The William 
Carey [Case No. 17,689]; The Tilton [Id. 14,- 
0543. Whether under the case of Post v. 
Jones, 19 How. [60 U. S.] 150, a market and 
opportunity for competition are not another 
pre-requisite to a valid sale will naturally 
arise in a further discussion of this case. 
Applying these tests, then, to the sale of the 
Bridgewater's cargo, the first question which 
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presents itself is, was tlie sale necessary 
within the meaning of the law? I thint not 
I do not care to draw a distinction here be- 
tween an urgent or exti-eme necessity, and 
what in some cases is termed a moral ne- 
cessity, for it seems to me practically value- 
less; if in any case there is an alternative 
which a prudent owner, if he were on the 
spot, would adopt, the sale is not necessary 
within the meaning of the law. In other 
words, it is only justifiable as a last resort 
If he can tranship his cargo or take it out 
and store it, he is bound to do so. But the 
master of the Bridgewater made no attempt 
to do this. Even Dingman does not swear 
tiiat he used any effort to save the cargo, 
but wanted him to hire men to throw it 
overboard. Of his conversation with the 
master on his first ti-ip to the schooner, we 
have Dingman's version alone, but it is at 
least suspicious that when he retm-ned to 
Mackinaw, he hii'ed his men by promising 
them, not wages, but a portion of the wheat 
as if he had fully made up his mind to buy 
it; if indeed he had not already made a con- 
tract to that effect While he denies in his 
testimony that a sale of the cargo was 
spoken of on his first visit, he expressly 
avers in his answer tliat he retimied to 
Mackinaw at this time "at the request of the 
master and after some negotiations in re- 
gard to the pru'chase of a portion of the 
cai-go." The testimony of Ryerse is still 
more explicit; he says that he went to the 
schooner with his lighter, expecting to be 
hired, but the master made no offer to hii-e 
him or his bai-ge, but insisted upon selling 
him a load of his wheat There is no testi- 
mony whatever, that he made an effort to 
save any part of his cargo, or to procure a 
transshipment or storage. But it is argued 
that the master had no assurance that a tug 
was coming until Dingman's return on 
Thm-sday morning; that there was a proba- 
bility of his vessel lying there all winter, 
and that she would lie easier and steadier 
and with less liability to di-ift if her cargo 
remained on board. This may be true, and 
yet the probability was that a tug would be 
sent in answer to the mate's telegi'am, and 
I tliink it was his duty, instead of spending 
Monday and Tuesday in idleness, as he seems 
to have done, to look about the neighborhood 
and see whether lighters could not be pro- 
cured, and have them in readiness in case 
it became necessary to use tliem. 

While there seems to be some doubt as to 
whether lighters and proper storage for a 
large quantity of wheat could iave been had 
at Mackinaw, the evidence satisfies me that 
there would have been no difficulty in ob- 
taining both at Sheboygan. It is true that 
there was some ice in the harbor there on 
Monday and Tuesday, although not enough 
to prevent a tug and lighters coming out 
But from Wednesday onward through the 
week, the harbor was clear, and no difficulty 
would have been experienced, either in ob- 



taining lighters or getting them to the 
schooner. All the difficulty that Dingman 
had seems to have been going and coming 
the fii'st time, and certainly there was no 
lack of boats and lighters about the schooner 
as soon as it became noised abroad that the 
master was selling his wheat at ten cents 
per bushel. Wrecks in the vicinity of the 
straits of Mackinaw are very frequent, par- 
ticularly late in the season, and it seems to 
me that a competent master could not but 
know that lighters were kept in and about 
Sheboygan and Mackinaw, for the purpose 
of aiding vessels in distress. At least he 
should have made the effoi't, and he cannot 
now be heard to say that it would have been 
rmsuccessful. Neither does it lie in Ding- 
man's mouth to argue that a sale was neces- 
sary, because he refused to hire* out his 
hghter or assist in a transhipment A man 
has no right thus to create a necessity by his 
own act and then make use of it for his own 
emolument: Post v. Jones, 19 How. [GO U. 
S.] 150. 

2. But if there were any doubt at all, with 
regard to the necessity for a sale, there is 
none whatever as to the entire want of good 
faith on the part of the master in making 
it His conduct was simply scandalous. I 
have already alluded to the fact of Ding- 
man's hiring men to go to the schooner, by 
promising them a portion of the cargo, as 
tending to show that the master had made 
arrangements to sell to Dingman, even be- 
fore he knew the tug was coming, and that 
he had good reasons to believe the necessity 
would arise for his unloading a portion of 
the cargo. This may be but slight evidence 
of bad faith, but the testimony of Rj'erse 
upon this point is damning. On learning of 
the wreck, he took his tug and the barge 
Frankfort, and went to her for the pui-pose 
of assisting in getting her off. He testi- 
fies: "I had met the captaui before, and he 
was acquainted with me; we had some lit- 
tle conversation — I don't know what it was — 
about the grain, and he said to the men to 
go on. loading. I said no, not to put any 
aboard, imtil I had made some arrange- 
ments, and in our conversation, or about the 
commencement of our conversation, he said: 
*I suppose I ought to make some show or 
pretense of hiring your barge or tug, but,' 
he said, *I suppose you don't want to hire.' 
I said, 'No, sir.' I understood from this con- 
versation that he did not want to hire the 
tug; he wanted to sell the grain. He says 
then: 'Very weU; what will you pay me 
for a cargo of the grain?* I told him what 
I would pay him; the price did not suit 
him; we had some dickering about it. He 
called me into his cabin, and we talked 
matters up. He said to me: 'Now, your 
boat carries 8,000 bushels of grain. Now, 
you can pay me a good price for this. 
You pay me $2,500 for the grain, and put 
?500 in your pocket, and charge them $200 
for the cargo, and we will both make some- 
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thing out of it' I told him, 'No, sir/ My 
employers pay me a- fair rate of wages. I 
was at work for them some time, and ex- 
pected to do so, and I did not feel lilce rob- 
bing them; that I would not be a party to 
anything of the kind, and went on and 
made a bargain with him for a cargo of the 
grain." 

ilyerse*s testimony was attacked by the de- 
fense as contradictory and unworthy of be- 
lief. But, while there are some discrepan- 
cies in it, it does not seem to me that there 
are any that are material, and as his testi- 
mony coincides so well with the admitted 
conduct of the master, I am not disposed to 
reject it It is true he bought the cargo at 
a comparatively low rate (though nearly 
double what Dingman paid), but he can 
scarcely be blamed for that having used no 
deception to obtain it particularly as he 
seems to have surrendered it immediately 
upon a claim being made by the under- 
writers. The price at which the master dis- 
posed of this wheat was a mere bagatelle. 
Good dry wheat was sold at an average of 
ten cents a bushel, when within twenty-five 
miles of there it could have been sold at 
fifty or sixty cents, and it was insured at a 
valuation in Chicago of somewhat over a 
dollar. Including all the risks and expenses 
of taking this wheat to Sheboygan or Mack- 
inaw, the price seems altogether inadequate. 
Apply the test in salvage cases to this trans- 
action. Suppose the master had made an 
agreement with the vendees, as salvors, to 
take the wheat to Maddnaw for a salvage, 
or f om'-fif ths its value, wovdd the court have 
sustained and enforced such an agi-eement? 
It seems to me very clear that it would not. 
Conceding the master to have acted in good 
faith, if Dingman took advantage of his posi- 
tion to impose a hard bargain upon him, the 
court ought to relieve against it, whether it 
takes the form of salvage or sale. 

The remarks of the supreme court in the 
case of Post v. Jones, 19 How. [60 U. S.] 150, 
are applicable here. In that case a whaling 
ship was run upon some rocks on the coast 
of Behring straits, with nearly a full cargo 
of oil on board. While in this position, and 
with no hope of getting off, the master sold 
his cargo to two other whaling ships, which 
happened to be in the neighborhood. The 
master went tlu'ough the form of an auction, 
by posting advertisements on each side of 
the three vessels that a sale would take 
place on the following day. Mr. Justice 
Grier says: "All the cases assume the fact 
of a sale iij. a civilized country, where men 
have money, where there is a market and 
competition. They have no application to 
wreck in a distant ocean, where the prop- 
erty is derelict, or about to become so, and 
the person who has it in his power to save 
the crew and salve the cargo prefers to drive 
a bargain with the master. The necessity 
in such a case may be imperative, because it 
is not of that character which permits the 
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master to exercise this power. * * « The 
contrivance of an auction sale, under such 
circumstances, where the master of the 
Richmond was hopeless, helpless, and pas- 
sive—where there was no market, no money, 
no competition— where one party had abso- 
lute power, and the other no choice but sub- 
mission—where the vender must take what 
is offered or get nothing, is a transactioQ 
which has no characteristic of a valid con- 
tract * * * It has been contended, also, 
that the sale was justifiable and valid, be- 
cause it was better for the interests of all 
concerned to accept what is offered than to 
suffer a total loss. But this argument proves 
too much, as it would justi^ every sale to a 
salvor. Courts of admiralty will enforce- 
contracts made for salvage service and sal- 
vor compensation, where the salvor has not 
taken advantage of his power to make an 
unreasonable bargain; but they will not 
tolerate the doctrine that a salvor can take 
advantage of his situation, and avail himself 
of the calamities of others to drive a bar- 
gain; nor wiU they permit the performance 
of a public duty to be turned into a traffic of 
profit." The case is strikingly like the one 
under consideration. Here, too, there was a 
wreck upon an isolated rock, there was no- 
market, no competition, and but little money. 
These defendants, who should "have gone to 
the wreck as salvors, and relied upon the 
generosity of the underwriters or of the 
courts for their compensation, appear to have 
gone simply with the intention of wringing 
the best bargain they could from the neces- 
sities of the master. 

A further fact having a strong tendency 
to show bad faith upon the part of the cap- 
tain is his protest made at Detroit, on the 
9th of December. In this, although he de- 
tails the loss and his efforts in getting the 
vessel off with considerable elaboration, he 
makes no mention whatever of the sale of 
any portion of the cargo. In the protest as; 
first made he speaks of the entire cargo as 
saved in a damaged condition, and in an ad- 
dition subsequently inserted he says, "Of the 
cargo about "25,000 bushels was jettisoned 
before getting afioat" Both of these state- 
ments were false. 

But last and worst of all; although he re- 
ceived from $1,800 to ?2,000 in cash he never 
reported the sale to his owners or to the 
underwriters nor accounted to them for any 
portion of the money. In fact he shortly 
afterwards absconded, and has never beert 
seen since. Indeed the xmderwriters sup- 
posed the wheat had been thrown- overboard 
until some months after, they learned that a 
large quantity of it was lying in and about 
Mackinaw. For these reasons it seems to 
me quite clear that this sale cannot be sup- 
ported. "It is true," as remarked by Mr. 
Justice Story, in The Tilton [Case No. 14,054], 
"the subsequent conduct of the master 
ought not to prejudice the claimants, who- 
were not parties to his acts, but it is im- 
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possible wholly to disentangle his acts from 
one another." 

I think, however, that Dingman is en- 
titled to his expenses in saving and storing 
this wheat, and to a reasonable compensa- 
tion for his own sei'vices, and for that of 
his barge, in getting it ofC the vessel to Mack- 
inaw; but I do not think he is entitled to be 
reimbursed for the money paid the master. 
I have already found the sale was not neces- 
sary, and he was legally bound to know this 
fact; if the master, then, had no authority 
to sell, he had none to receive the money; 
in other words, he was not the agent of the 
owners in receiving it, and they cannot be 
chargeable for his embezzlement. Had the 
money been actually paid to the underwrit- 
-ers, I would have directed its return, with 
reimbursements for the expenses. A de- 
cree will be entered setting aside the sale 
upon condition of reimbursing the claimant 
for services and expenses, and referring it to 
the clerk to compute and report the amount 



Case No. 1,865. 

The BRIDGE^''ATEK. 

[Olcott, 35; 11 Hunt, Mer. Mag. 268.] ^ 

District Court, S. D. New York. Feb. Term, 
1844. 

Shipping— Action- ox Bottomry Bond— Evi- 

UEXCE. 

1. In an action upon a bottomry bond, the 
production and proof of the execution of the 
bond will not entitle the libellant to a decree 
m his favor. He must prove, to the satisfac- 
tion of the court, a necessity' for the expendi- 
tures for which the money was advanced. The 
libellants should exhibit an account of the items 
of expenses for repairs, supplies, &c., that the 
■court may judge whether they were necessary 
for effectuating the objects of the voyage. 

2. A bond may be good in part and bad in 
part, and the court will, upon the evidence in 
the cause, give judgment for the whole or part 
of such bond, as the proofs may show to be 
•equitable and right. 

[See The Packet, Case No. 10,654; The 
Virgin v. Vyfhius. 8 Pet. (33 U. S.) 538; 
Furniss v. The Magoun, Case No. 5,163.] 

[In admiralty. Libel against the brig 
Bridgewater. Decree for libellant] 
Mr. Benedict, for libellant 

Mr. Wilson, for claimant cited [The Au- 
rora] 1 Wheat [14 U. S.] 96; [The Virgin v. 
Vyfhius] 8 Pet. [33 U. S.] 538; [Foster v. 
Neilson] 2 Pet [27 U. S.] 290; Bee, 120 
[Tunno v. The Mary, Case No. 14,237]; 1 
Wash. C. C. 49; [The Lavinia v. Bar*clay, 
Case No. 8,125]. 

BETTS, Disti-ict Judge. The libel in this 
case was articled upon an instrument in 
writing, purporting to be a bottomry bond, 
dated September 17, 1843, executed by the 
master, at Pensaeola, for ?2,179.18. He 
drew, also, a bill of exchange the same day 

^ [Reported by Edward R. Olcott Esq.] 



for the same amount, upon the owner at 
Philadelphia. The daim is resisted, on the 
ground that the money was not obtained 
for the necessities of the ship and voyage. 
The claimant intervenes, as prior mortgagee, 
for ?4,632.50. The brig was owned in Phila- 
delphia. 

No evidence was produced on the part of 
the libellant at the hearing in support £>f 
consideration of the bottomry, and it being 
considered by the court that it is incumbent 
on the libellant to prove an apparent neces- 
sity for the expenditm*es and advances cov- 
ered by the bond, further time was allowed 
on his motion to "present proofs to establish 
its validity." On the subsequent hearing, 
the libellant offered evidence conducing to 
show that the brig arrived at the port of 
Pensaeola needing repairs, aud that the libel- 
lant advanced moneys to the master for that 
purpose, and for her necessary supplies. It 
was further shown, that the brig was hy- 
pothecated by the master to secure the bill 
of exchange above mentioned, drawn for 
$2,179.18. 

The master of a vessel, as agent of the 
owner, has the right to contract for repairs 
and supplies necessary for her abroad, and 
he may hypothecate her, as well as the 
freight for the security of the credit with 
maritime interest thereon. But the bond 
is not of itself adequate proof of the neces- 
sity for such hypothecation; that must be 
shown aliunde. In suits on bottomry bonds, 
the libellant must prove by evidence, other 
than the bond itself, that the money was 
lent or the repairs made, and materials 
furnished to the amount claimed, and that 
they were necessary to enable the vessel 
to perform the voyage, or for her safety, 
and could not be obtained otherwise upon 
the credit or with tlie means of the owner. 
He must also exhibit an accoimt of the 
items advanced, with sufficient proof to sup- 
port them, to enable the com-t to judge of 
their necessity. Crawford v. The William 
Penn [Case No. 3,373]; Hurry v. The John 
and Alice [Id. 6,923]; Boreal v. The Golden 
Rose [Id. 1,658]; The Am-ora, 1 Wheat [14 
U. S.] 96. 

In Clark v. Laidlaw the com-t say, the 
interest of ship- owners would be put in 
gi-eat jeopardy if they were bound to pay 
any bill drawn upon them, or a bottomry 
bond given by the master, without requiring 
proof of the circumstances which author- 
ized the master to obtain money in a foreign 
port on the credit of his owners. 4 Rob. 
(La.) 345. 

No adequate proof has been offered on 
the part of the libellant of the amount ac- 
tually advanced by him, nor has he produced 
to the court, as he ought to have done, an 
account of the items of the loan. The evi- 
dence, may fairly be deemed to prove that 
$350, obtained from the libellant was used 
by the master in Pensaeola for the neces- 
sities of the brig and her voyage. The 
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application of the residue of the loan is un- 
accounted for. The master was owner of 
one-eighth of the vessel, and if he might 
hypothecate her to the amount of his inter- 
est, irrespective of her necessities, it is not 
proved that his interest would he of any 
value after satisfaction of the amount cov- 
ered by the bottomry debt The present 
decision will, therefore, regard nothing more 
than the actual bottomry debt. A bottomry 
bond may be good in part and bad in part, 
and will be sustained by the covu-t, so far 
as it rests on a fair bottomry loan. The 
Rachel [The Packet, Case No. 10,654]. Up- 
on the proofs before me, I am satisfied that 
no more than the sum of §330 was expended 
upon the brig, or was required to supply 
her actual necessities at the time of the 
hypothecation. To that extent the vessel is 
chargeable to the libellant on the bottomry 
secui'ity. He is accordingly entitled to a 
decree for the sum of §350, with maritime 
interest thereon from the diite of the bond. 
That sum not having been tendered him, 
he is also entitled to recover full costs, to 
be taxed. A decree in his favor for such 
amount will accordingly be entered. 



Case No. 1,866. 

In re BRIDG^IAN. 

[1 N. B. R. 312 (Quarto, 59) ; 1 Am. Law T. 
Eep. Bankr. 48.]^ 

District Court, S. D. Georgia. 1868. 
Bankrcptcy — ^Pkoof op Claims. 
A creditor who has a lien, either specific or 
general, must disclose its particular character, 
that it may legally, and according to its pri- 
ority, be ascertained and liquidated. 

[On certifi.cate of register in bankruptcy.] 

To the Hon. JOHN ERSKINE, Judge of the 

District Coiu*t Aforesaid: 

Sir,— I, the undersigned, having befen des- 
ignated by the court as the register in bank- 
ruptcy before whom the proceedings in the 
above matter of the bankruptcy of Sampson 
D. Bridgman, are to be had, do hereby certi- 
fy, that in the due course of such proceedings, 
the following questions, pertinent to the 
same, arose, and were stated and agreed to 
by Herbert Fielder, Esq., counsel for the 
bankrupt, and by Eugenius S. Douglass, Esq., 
who appeared as counsel for Demetrius A. 
Cochran, one of the creditors of said bank- 
rupt 

The same creditor proposed to prove, under 
Form No. 21, general orders supreme court 
of the United States, a debt against the 
banlirupt, which was secured by a mortgage 
upon certain real and personal property of 
the bankrupt, when the following questions 
arose: Fh-st, Whether the said creditor 
should be allowed to prove the whole or any' 
part of his debt without the mortgaged prop- 
erty being sold or released as provided by 

^ [Reprinted from 1 N. B. R. 312 (Quarto, 
59), by permission. 1 Am. Law T. Rep. Bankr. 
48, contains only a partial report] 
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section 20 of the banlorupt act [of March 2, 
1SG7 (14 Stat 526)]. Second. Whether a dep- 
osition in writing, on oath, setting forth "the 
demand, the consideration therefor, the se- 
cmrities thereof," &c., as provided in section 
22 of the act, is such proving of the debt as 
is not to be allowed by section 20, without 
the mortgaged property being sold or re- 
leased and delivered up. 

And the said parties requested that the 
same should be certified to yom: honor for 
yom: opinion thereon. 

F. S. Hesseltine, Register in Bankruptcy 
for Said District 

Opinion of the Register: 
These questions arise from a seeming con- 
flict between sections 20 and 22 of the bank- 
rupt act Section 22 seems to require what 
section 20 says shall not be allowed. It is 
fair to presume that no such conflict existed 
in the minds of the framers of the law, and 
wiser to seek to reconcile these apparently 
antagonistic sections, by endeavoring to as- 
certain the intentions and objects sought by 
their authors, than hastily to cast out one or 
the other of them. 

After much consideration I have come to 
the conclusion that section 20 was inserted 
in the act to provide that a creditor holding 
secm-ities of less value than his debt might 
become sharer in the general fund or assets 
of the uankrupt, for the excess of his debt 
over the value of his secm-ities, to be ascer- 
tained as the court may order; or might, by 
the surrender of his securities, become a par- 
ticipator in said fund for the whole amount 
of his claim; . also to provide that, where the 
securities held exceed in value the amount of 
the debt, the creditor might, by paying to the 
assignee such excess, take the property in 
satisfaction of his claim, or by not paying 
such excess look to his mortgage or lien on 
the property alone to pay his debt, in which 
case the assignee will sell the property sub- 
ject to the mortgage or lien. In other words, 
the object of this section was to prevent 
creditors holding securities from keeping 
back out of the ^assets of the bankrupt the 
property so held; and at the same time com- 
ing in to prove as general creditors for the 
whole amount of their debts, and thus shar- 
ing pro rata with the other a-editors. I use 
the expression "proving as general creditors" 
to distinguish those who, holding no security, 
prove for their whole claim, from those who, 
by a "deposition in writing on oath," or "sol- 
emn affirmation," declare the amount due to 
them from the banlirupt, and what property 
or securities they hold to secure the payment 
of their debt That the latter creditor shall 
not prove his debt like the former, and be 
"admitted as a creditor" to participate in 
the division of the general fund, is set forth 
in the 20th section. That such secured cred- 
itor, desiring to share in the assets of the 
bankrupt, shall make oath to the amount due 
him, and whatever securities he holds there- 
for, is plainly demanded by section 22, and 
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the justices of the supreme court have fram- 
ed forms 21 and 25 for this kind of proof. 

The reason for this is not obscui'e. That 
the coui-t may know such creditors, they 
must appear before it by proving their 
claims; and the court by such proof must be 
instructed concerning the securities held in 
order to decide how it will deal with them, 
and to do justice as between the secured and 
the general creditors. The effect of this 
proof of claim by a creditor holding securi- 
ties as required in section 22, differs from 
that of an unsecured creditor in this: the 
latter at once steps into the column of gen- 
eral creditors, who are to be paid out of the 
assets of the bankrupt pro rata according to 
the amount of their claims; while the for- 
mer or secured creditor halts a while to svu:- 
render his security or have its value deter- 
mined as the com*t may direct; then be- 
comes a general erecntor, or sharer in the 
bankrupt's assets, for the whole or the bal- 
ance of his debt, according as he has surren- 
dered his securities or had them valued by 
order of the court. 

In brief, my judgment is, that a secured 
creditor who desires to have his demand 
against the estate of the bankrupt allowed, 
and to participate in the assets, must prove 
his claims as required by section 22 under 
form 21 of the general orders, and that such 
creditor who does not thus prove his claim is 
to be considered as standing alone without 
the court, looking only to what he has in his 
hands to satisfy his debt; if he has more 
than belongs to him— than the amount of his 
claim — the coui't may order the property sold, 
subject to his lien or mortgage, and pay the 
proceeds to the creditors who have proved 
their claims. 

ERSKINE, District Judge. Every credit- 
or, secured or unsecured, of the banlvrupt, is 
a defendant in the proceedings, and if a a'ed- 
itor has a lien, either specific or general, and 
he wishes to protect it, he must disclose its 
particular character, that it may legally, and 
according to its priority or dignity, be ascer- 
tained and liquidated. The judgment of Mr. 
Register Hesseltine is approved. The clerk 
of the United States coiu-t, southern disti-ict, 
will certify this opinion to Mr. Hesseltine. 



Case ISTo. 1,867. 

la re BRTDGJIAN. 
[2 N. B. B, 252 (Quarto, 84); 1 Ghi. Leg. News, 

103.] ^ 
District Court, S. D. Georgia. Oct. 30, 1S68. 

BaXKKUPTCT — DXSTKIBUTIOX OP ASSETS — IntEK- 
FEKENOB BY STATE COUKT — PkOPERTT SUBJECT 

TO Attachment. 

1. The distribution of the assets of a bank- 
rupt cannot be interfered with by process of a 
Btate court. 

[Cited in Re Stansell, Case No. 13,293; Re 
Cunningham, Id. 3,478.] 

* [Reprinted from 2 N. B. R. 252 (Quarto, 
B4), by permission. 1 Ghi. Leg. News, 103, 
contains only a partial report.] 



2. Money awarded under a rule of court can- 
not be attached. 
[Cited in Re Kohlsaat, Case No. 7,918; Gil- 
bert V. Quimby, 1 Fed. 113.] 

[On certificate of register in bankruptcy,] 

Opinion of Frank S. Hesseltine, Register: 

I, the undersigned, having been designated 
by the com*t as the register in banki-uptcy 
before whom the proceedings in the above 
matter of the bankruptcy of Sampson D. 
Bridgman are to be had, do ha-eby certify, 
that in tlie due course of sucli proceedings, 
the following question, pertinent to the same, 
arose, and was stated by Columbus O. 
Broolcs, the assignee of the estate of the said 
bankrupt, which he desired me to certify to 
your honor for your opinion thereon. On 
the 6th day of August, 18G8, Frank S. Hes- 
seltine, the register in banki-uptcy before 
whom the proceedings in the matter of Samp- 
son D. Bridgman, bankrupt, are held, pre- 
pared a certified list of claims for the as- 
signee to pay certain creditors a dividend or- 
dered at a previous meeting of the creditors, 
and issued his warrant for the assignee to pay 
the same. Subsequently the said assignee 
was served with a summons of garnisliment, 
issued from the superior coiu-t of Randolph 
coxmty, Georgia, at the instance of a cred- 
itor of Demetrius Cochrane, one of the cred- 
itors of the said bankrupt, named in the said 
list of claims as entitled to receive from the 
assignee thirty-eight hundred and seventy- 
five dollars, his share of the estate of the 
said bankrupt Shall the assignee retain 
said sum in compliance with the summons 
of garnishment, or pay it over to the said 
Cochrane, creditor of the said bankrupt? 

The simple question in this case, is, whose 
warrant or summons shall the assignee obey? 
That of the United States district com't in 
bankruptcy, ordering him to pay this money 
to the creditor of the bankrupt, or that of 
the superior court of Randolph county, Geor- 
gia, summoning him to answer to that court 
as to the money in his hands, of the said 
a'editor? The answer is plain. The dis- 
tribution of the assets of the bankrupt, which 
is essential to the due execution of the pro- 
visions of the banlvurpt act, cannot be stay- 
ed or prevented by the process of a state 
court In this case, tlie court determined 
■the amount due to the several creditors, ad- 
judged that it should be paid to them, and 
issued its warrant to the assignee, to pay 
the creditors named the several sxims des- 
ignated. This was done in accordance with 
section twenty-seven of the bankrupt act, 
which also states that "such creditor shall 
be paid by the assignee in such manner as 
the court may direct" The court has di- 
rected, by section eighteen of the bankrupt 
act [of March 2, 1867 (14 Stat 525)], (gen. 
clause 86, Rice's Manual), "an assignee re- 
fusing or unreasonably neglecting to execute 
an instrument, when lawfully required by 
the court, or disobeying a lawful order or 
decree of the com-t in the premises, may be 
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punislied as for a contempt of the court" 
As the assignee seems desirous of doing his 
duty, and asks to take the opinion of your 
honor in order that he might be relieved 
from liability to the state court, I have con- 
sented to certify It to yoiu- honor. This 
question, I find, has been decided. See Ash- 
ley, Attadim. (2d Ed.) 29; 9 Petersd. Abr., 
p. 711, cited by Metcalf, J. in Colby v. 
Ooates, 6 Cush. 538. 

It has also been decided that money 
awarded under a rule of court, caunot be 
attached. Coppel v. Smith, 4 Term. R. 312, 
and case there cited; Caila v. Elgood, 16 
E. O. L. 78. And the said parties requested 
that the same should be certified to your 
honor, for your opinion thex'eon. 

ERSmNE, District Judge. The decision 
of the register has been carefully considered, 
and is approved. 



BEIDG:MAN (UNITED STATES v.). See 
Case No. '14,645. 



BRIG. 



[Note. Cases cited under this title ■will he 
found arranged in alphabetical order under the 
names of the vessels; e. g. "The Brig Homely." 
See Case No. 6,661.] 
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Case Wo. 1,868. 

Ex parte BRIGGS. 

In re SlNnTH. 

[2 Lowell, 389.] * 

District Court, D. Massachusetts. Jan., 1875. 

Baskruptct — Application to Annul Discharge. 

1. "Where a surety of the bankrupt, upon a 
bond to dissolve an attachment, paid the debt 
of a creditor who was opposing the bank- 
rupt's discharge, the only motive of the sure- 
ty being, by procuring the discharge, to save 
his own liability on other bonds held by cred- 
itors who . had not objected, and the bankrupt 
was not consulted about, or informed of, the 
payment until afterwards, and had no part at 
all in it, and had made no promise to repay the 
amount, — Held^ this payment was not made by 
the bankrupt, or in his behalf, under section 
29 [Act 1867; 14 Stat. 531], and would not 
vitiate his discharge. 

2. It seems, that any act or neglect of the 
bankrupt, which, if duly objected and proved, 
would have prevented his discharge, will be 
ground for setting it aside, under section 34, 
as having been fraudulently obtained, although 
such act or neglect may not have been fraudu- 
lent in the usual sense. 

[Cited in Re Whitney, Case No. 17,580.] 

In bankruptcy. C. A. Briggs & Co., cred- 
itors of the bankrupt, within two years after 

* [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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the discharge heretofore granted to him, ap- 
plied to the court, imder section 34 of the 
statute of 1867, to annul the same. They 
specified five acts as fraudulent within the 
meaning of that section: three of preference 
to creditors; one, the failm-e to keep books 
of account; and the fifth, that one Tucker, 
in behalf of the debtor, and he being privy 
thereto, ■ had, by a pecuniary consideration, 
induced and procm-ed certain objecting cred- 
itors to withdraw their opposition to the 
debtor's discharge. The applicants had not 
entered an objection in the case, and alleged 
that they had no knowledge of any of these 
acts before the discharge was granted. It 
was proved that the debtor was a tradesman, 
and had kept no cash account Tucker testi- 
fied that he was surety on three or more 
bonds to dissolve attachments in suits pend- 
ing against the debtor at the date of his 
bankruptcy, in one of which these appli- 
cants, and in others the original objecting 
creditors, were plaintiffs, and he thought 
there were more, but could not now recoUect; 
that being called on by the attorneys of the 
then objecting creditors, and being satisfied 
it was for his interest to do so, he had paid 
the debts of the objecting creditors, and pro- 
cured them to withdraw their opposition; 
that his motive was to protect himself from 
other bonds, including that given to these 
applicants; that he had no communication 
on the subject with the bankrupt before or 
since, excepting to inform him that he had 
settled the case; that he paid his own money, 
and had no promise or expectation of re- 
ceiving any thing from the bankrupt The 
testimony of the debtor confirmed that of 
Tucker, excepting that he did not know 
whether he first heard of the payment before 
or after it was made. [Application denied.] 

J. A. Loring and W. E. Jewell, for peti- 
tioners. 
T, If. Livermore, for bankrupt 

LOWELL, Disti'ict Judge. Two questions- 
have been argued: I, Whether the neglect 
by a tradesman to keep proper books of ac- 
count is good groTmd for setting aside his 
discharge in banki-uptcy after it has been 
granted; 2, Whether payment by a smrety 
of the bankrupt, for his own purposes, to in- 
duce a creditor not to oppose the discharge, 
comes within the prohibition of the statute 
as a payment by the bankrupt, or "in his 
behalf." Section 29 [14 Stat 531]; Rev. St 
§ 5110. 

1. This application is under section 34 [14 
Stat 533], Rev. St § 5120, which empowers 
any creditor who desires to contest the valid- 
ity of the discharge, on the ground that it 
was fraudulently obtained, to apply in writ- 
ing to the com-t^ setting forth which in par- 
ticular of the several acts mentioned in sec- 
tion 29 he intends to give evidence of, and to 
prove such fi'audulent acts, &c. By section 
29 the discharge is not to be granted, or, if 
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granted, to be valid, if any of the sereral 
acts or neglects therein mentioned are proved 
against the bankrupt. Now, the question is, 
whether the dischai-ge is "fraudulently ob- 
tained," and is to be set aside, if the partic- 
ular acts and neglects relied on are not fraud- 
ulent, in any usual sense of that word. The 
neglect to keep a cash-book was certainly 
not a fraud in itself; and the point is, -wheth- 
er every certificate which might have been 
successfully opposed, if the creditors had 
the necessary information to enable them 
to object, is fraudulently obtained, in the 
sense of section 34, if it is obtained upon an 
unfounded presumption or appearance that 
the debtor is fuUy entitled to it. The sec- 
tion, as we have seen, seems to say, that 
any thing which might have been objected 
at first may be brought up during the two 
years, provided the creditor was not in- 
formed of the facts at the earlier time. Un- 
der an English statute which very strongly 
resembled the first part of section 29, Lord 
Mansfield expressed himself to be decidedly 
of opinion that a certificate which ought not 
to have been gi-anted by reason of conceal- 
ment might be said to have been fraudulent- 
ly obtained. Robson v. Oalze, 1 Doug. 228. 
The meaning, I suppose, is, that it was a 
consti-uctive fraud on the court to obtain a 
certificate which was not justly due. If 
this be the true construction of oiu- own 
statute, some part of the apparent discrep- 
ancy in the different clauses disappears; be- 
cause the constructive fraud would be proved 
by showing that the discharge was wi-ongly 
obtained. Upon the whole, taking all the 
clauses together, I am inclined to think that 
they give a creditor the right to set aside 
the discharge for any acts or omissions which 
would have been just cause for refusing it 
in the first instance, and that "fraudulent" 
is used' in an enlarged sense to designate 
any acts which the statute prohibits. I do 
not decide tliis point, because I find upon the 
•evidence that these creditors had knowledge 
of the neglect to keep books before the dis- 
charge was granted. 

2. The law of Massachusetts being that 
the discharge in bankruptcy of the principal 
debtor, duly pleaded, discharges a bond to 
dissolve an attachment, the surety, Mr. Tuck- 
er, foimd it for his interest to procm-e a 
discharge for the bankrupt. In doing this 
lie was obliged to satisfy those creditors 
'who had made opposition. It is clear that 
this was the motive of his action, and that 
it was taken without consultation with the 
bankrupt, without regard to his interests, 
and with no promise, expectation, or proba- 
bility of ever receiving from him any in- 
demnity of any sort. The original objectors 
may have brought themselves within sec- 
tion 35 [14 Stat. 534], Rev. St. § 5131, which 
enacts, that if a ci'editor shall obtain any 
sum of money, &c., from any person, as an 
inducement for forbearing to oppose, &c., 
they shall forfeit double the amount, &c. 



But the bankrupt ought not to be deprived 
of his discharge by a payment made in the 
way and with the motive proved here. By 
section 29 the payment must be made by the 
bankrupt, or in his behalf. Now, I do not 
intend to say that payment by a friend, 
actually made in behalf of the debtor, with 
his knowledge, is not prohibited, nor that 
very slight evidence would not affect him 
with pai'ticipation; but one made behind his 
back, and for the very purpose, perhaps, of 
vitiating his discharge, should not have that 
effect. Such a payment would be a fraud on 
the bankrupt. This payment was made by 
the surety in his own behalf. He was under 
no obligation to treat all attaching creditors 
alike, nor to take or abstain from any course 
of action that might serve his own interests. 
Under the English statute above referred 
to, it was held that a payment by any one 
to induce a creditor to sign the certificate, 
would avoid it. And it may be that an as- 
sent of one creditor, so procured, would, 
under our law, vitiate tlie discharge, if the 
action of that creditor had, or might liave 
had, an influence on the others. But that 
would be on the gi'ound of fraud on those 
who were so influenced. Lord Eldon twice 
expressed regret that the law, in his time, 
had been settled as it was: "It is very hard, 
but it is settled, that, if a friend or foe of 
the bankrupt gives money, though the bank- 
rupt was in no degree privy to that transac- 
tion, and never would have consented to it, 
the certificate is void" (Ex parte Hall, 17 
Yes. 62); and on another occasion: "I feel 
it very difficult, upon attention to any prin- 
ciple that has furnished this rule, to support 
the doctrine that a baniirupt is not to have 
his certificate, if, though he would abhor 
such means of procm'ing it, some too active 
friend has advanced a sum of money to ob- 
tain it" (Ex parte Butt, 10 Yes. 360). 

It is entirely clear that Tucker acted nei- 
ther as a friend nor an enemy of the bank- 
rupt, but simply for his own sake; and not 
only because our law has a phrase which the 
English law did not have, namely, that the 
payment is to be "in behalf" of the bankrupt, 
but on the ground of justice and fair deal- 
ing, which the learned lord chancellor al- 
ludes to, I am of opinion that a payment of 
this sort, distinctly and unequivocally proved 
not to have been made with the banla-upt's 
assent, or with any regard to his rights or 
interests, ought not to avoid his discharge. 
I look upon this as an exceptional case. If 
the creditor who was bought by the sm-ety 
had signed the assent, so that others might 
be misled; or if the vote of creditors were 
necessary, and he had joined in it, as in cases 
of composition; it would be no answer to 
say that the debtor was iimocent; for the 
rights of others would have been prejudiced, 
and by illegitimate means. This decision 
will, therefore, hardly make a precedent for 
any that is likely to arise after it. One of the 
allegations of the petition is that the payment 
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was made with the privity of the bankrupt 
This is intended to meet and negative the oath 
taken by the bankrupt, as recLuired by Rev. 
St. § 5113, that he has not done, suffered, or 
been privy to any act, matter, or thing speci- 
fied by the statute as a ground for withhold- 
ing his discharge. I am not satisfied by 
the evidence that the bankrupt -was privy to 
this payment, even in the sense of being in- 
formed of the intention to make it before it 
was made. Whether privity does not, in 
tliis connection, mean a little more than 
Icnowledge, and include some connection 
with the act, or some unexercised power to 
prevent it, may perhaps be questioned. 
Judgment for the defendant 



Case 'No. 1,869. 

In re BRIGGS. 

t3 N. B. R. (1870) 638 (Quarto, 157) ;i 2 Chi. 
Leg. News, 218.] 

District Court, E. D. Michigan. 

tTuiTED States Marshal — "Waurant ith Bank- 
nuPTCT— Property op Bankrupt. 

A transferred property to B, with a view 
to giving a preference. C purchased a portion 
of said property from B, The marshal seized 
the property and effects of A, including that 
purchased by O, uuder warrant, whereupon C 
prays the court to order a return of same. The 
marshal, under a warrant issued in accordance 
with section 40 of the bankrupt law [of 1867; 
14 Stat. 537], may take possession of the prop- 
erty of the debtor wheresoever and in whose 
hands soever he may find it. If indemnified, 
it is made his duty in the one case to retain 
possession, and to take possession in the other. 
With indemnity, he would be liable if he did 
not exercise his authority— without it, it is op- 
tional with him. 

In bankruptcy. 

LONGYEAR, District Judge. February 
10, 1870, a petition was filed by a creditor of 
Briggs, praying that he be declared a bank- 
rupt. The act of bankruptcy charged is 
transfer of property by Briggs to one Ken- 
yon, with a view to give a preference to 
said Kenyon, and otherwise in violation of 
section 35 of the bankrupt act. On filing 
the petition, a warrant was issued under 
section 40, for seizing the property and ef- 
fects of the debtor. Under the warrant the 
marshal took possession of aU the property 
claimed to have been so transferred by 
Briggs to Kenyon, all of which he found in 
Kenyon's possession, except one cow and one 
calf, which he found in possession of one 
Goodrich. Goodrich now comes and presents 
his petition, claiming to have purchased the 
said cow and eilf from Kenyon, and pray- 
ing the coiu:t to order a return of the same 
to him. The ground of the application is 

^ [Reprinted from 3 N. B. R. 638 (Quarto, 
157), by permission.] 



that the marshal had no authority to take 
property out of the possession of any person 
daiming to be a purchaser of the same. 
The warrant issued imder section 40 com- 
mands the marshal, among other things, 
"forthwith to take possession provisionally of 
all the property and effects of the debtor." 
This seems suflBciently broad to authorize 
the marshal to take possession of the prop- 
erty, etc., of the debtor, wheresoever, or in 
whose hands soever, the same may be found. 
But what is the marshal's authority under 
the warrant in a case like the present in 
which the property was in the possession of 
another person, claiming to own the same, 
but which the petitioning creditor claims be- 
longs to the debtor? Rule 13 of the general 
orders in bankruptcy, as amended by the 
supreme court at the December term, 1867, 
provides that "it shaU be the duty of the 
marshal or messenger to take possession of 
the properly of the bankrupt" * * * 
"Provided, however, that if any goods or ef- 
fects so taken into possession as the proper- 
ty of the bankrupt, shall be claimed by or in 
behalf of any other person, the marshal 
shall forthwith notify the petitioning credit- 
or of such claim, and may, within five days 
after so giving notice of such claim, deliver 
them to the claimant or his agent, unless the 
petitioning creditor * * * shall by bond 
* * * indemnify the marshal," etc. "And 
provided further, that, in case the petition- 
ing creditor claims that any property not in 
possession of the bankrupt belongs to him, 
and should be taken by the marshal, the 
marshal shaU not be bound to take posses- 
sion of the same, unless indemnified In like 
manner." These provisions are intended for 
the protection of the marshal, but at the 
same time they contain a clear recognition 
of the authority of the marshal imder the 
warrant to hold possession of property daim- 
ed by other persons when once in his posses- 
sion, and to take possession of property not 
in the possession of the bankrupt whether 
indemnified or not. If indemnified, it is 
made his duty to retain possession in the 
one case, and to take possession in the oth- 
er, and he would be liable if he did not. K 
not indemnified, he is merely released from 
liability if he does not do it His authority 
Is derived from the warrant, and is as com- 
plete in the one case as in the other. With 
indemnity, he is bound to exercise his au- 
thority; without it, he may exercise it or 
not at his option. See In re Muller [Case 
No. 9,912]. 

I am therefore of the opinion that the mar- 
shal had authority to take possession of the 
cow and calf in the hands of Goodi-ich, and 
the prayer of the petitioner must be denied. 
The merits of the question as to the validity 
of Goodrich's claim to the property are, of 
course, not affected by this decision. 
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Case No. 1,870. 

BRIGGS v. FRENCH. 

[1 Sumn. 504.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 
1833. 

Equity — Jcuisdiction — Constructive Trust — 
Land Lyisg in Another State — Fraud. 

1. In a ease of asserted fraud, or constructive 
trust, created by operation of law, the juris- 
diction of a court of equity is sustainable, "where 
the person can be found, although the lands to 
be affected by the decree are not within the ju- 
risdiction of the court. 2 Story, Eq. Jur. § 899. 

2. A court of equity has jurisdiction in a case, 
where relief is sought against a medi.a ed 
fraud, which throws a cloud over the title of a 
party. 

[Cited in Pierpont v. Powle, Case No. 11,- 
152; Leiand v. The Medora, Id. 8,237; 
Remer v. McKay. 5i Fed. 434.] 

Bill in ecLuity [by "William Briggs against 
Arthur French]. The bill set out a fraudu- 
lent attachment and levy of the defendant, 
by a contrivance with his debtor, upon land 
sold by the latter to the plaintiff, situate In 
New Hampshire, before the deed of convey- 
ance to the plaintiff was recorded, and 
charged the defendant with full notice of 
aU. the facts. The bill prayed, that the de- 
fendant may by injunction be restrained 
from selling or conveying the land; that the 
levy may be declared fraudulent; that the 
defendant may release his claim with war- 
ranty against all acts done by him; and 
that the plaintiff may be quieted in his 
present possession of the premises. De- 
mui-rer to the bill for want of equity, "be- 
cause the complainant had not by his bill 
made out such a ease, as entitled him in 
this com-t of equity to any discovery or re- 
lief." [Overruled.] 

The demurrer, being set down for argu- 
ment, was argued by Fletcher, for the de- 
fendant; and J. Mason, in reply, was 
stopped by the court. 

STORY, Circuit Justice. I am very clear 
that the demurrer must be overruled. This 
is a case of relief sought against a meditated 
fraud to the injury of the plaintiff, which 
throws a cloud over his title, and which he 
has a right to have removed. It is objected, 
in the first place, that the suit is purely local, 
and can be properly brought only in New 
Hampshire, where the land lies. And the 
case of Massie v. Watts, 6 Cranch [10 U. S.] 
148, 158, is relied on in support of the objec- 
tion. I subscribe entirely to the doctrine 
there stated by Mr. Chief Justice Marshall. 
"Was this cause, therefore," (said he,) "to be 
considered as involving a naked question of 
title, &c., the jurisdiction, &e. would not be 
sustained. But where the question changes 
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its character; where the defendant in the 
original action is liable to the plaintiff, ei- 
ther in consequence of contract, or as trustee, 
or as the holder of a legal title, acquired by 
any species of mala fides practised on the 
plaintiff; the principles of a com-t of equity 
give the court jmisdiction, wherever the 
person may be found. And the circum- 
stance, that a question of title may be in- 
volved in the inquiiy, and may even consti- 
tute the essential point, on which the case 
depends, does not seem sufficient to arrest 
the jurisdiction." And he afterwards added: 
"This court is of opinion, that in a case of 
fraud, of trust, or of contract, the jurisdiction 
of a court of chancery Is sustainable, wher- 
ever the person be found, although lands, not 
within the jm-Isdiction of that court, may 
be affected by the decree." Now, the pres- 
ent case falls precisely within one of the 
cases here stated. It is a case of asserted 
fraud, or of a consti-uctlve trust created by 
operation of law. 

Then it is objected, in the next place, that 
the bill asserts, that the title of the defend- 
ant being fraudulent is ipso facto void; and 
therefore his remedy is at law; and he has 
no standing in a com't of equity. But a 
court of equity has a clear concurrent ju- 
risdiction with covurts of law in cases of 
fraud. Besides, here the bill goes for a 
discovery, and other equitable relief, which 
cannot be obtained by a suit at law. The^ 
plaintiff is in possession, and cannot sue at 
law. His only remedy is in equity. He 
seeks to remove out of his way a title, fraud- 
ident in Its natm'e, which obstructs his own 
title; and he seeks a declaration from the 
court, that it is fraudulent; and that the 
fraudulent party shall execute a release. 
There doubtless are cases, where a court of 
equity wIU dismiss tlie bill, and leave the 
plaintiff to his remedy at law, when the 
title of the defendant is void at law. And 
the very ease of Welby v. Duke of Rutland,. 
2 Brown, Pari. Cas. 39, which Is cited by 
the defendant, shows, that there are excep- 
tions to the rule. In the case of Hamilton 
T. Cummings, 1 Johns. Ch. 517, Mr. Chan- 
cellor Kent thought, that an instrument void 
in itself might yet properly be decreed to 
be delivered up by a com-t of chancery, as- 
an instrument Injm-ious to the party. In 
PeirsoU v. Elliot, 6 Pet. [31 U. S.] 95, the 
subject was a good deal considered In the 
supreme court of the United States; and the 
result certainly was in favor of the jurisdic- 
tion, where the title had not been declared 
void, and was not void on the face of the 
Instrument. The doctrine applies directly to- 
the present case. The demurrer is therefore 
overruled. 

[NOTE. For decision of this case upon the 
merits, see Case No. 1,871.] 
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Case ISTo. 1,871. 

BRIGGS r. FKENCH. 

[2 Sumn. 251.]^ 

Circuit Court, D. Massachusetts Oct. Term, 

1835. 
Fjsaudulest Cosvetaxce — Collusive Attach- 
iiENT — Deed — Suffjciexcy — Presumption op 
Validity — ^Fedeual Courts — Convetanoe to 
Enable Maistexaxce op Suit — Removal to 
Prosecute Suit. 

1. A conveyance had been made of certain 
lands, on the 7th of May, 1829. Before it 
could be properly recorded, the defendant at- 
tached these lands, to secure a note signed by 
the grantors, on the 8th of Slay, 1829, the day 
following the execution of the conveyance, 
and payable in thirty days, but which was ante- 
dated, as of the 3d April preceding, being the 
time when the goods, which formed the con- 
sideration of it, had been sold on a credit of 
six months. Held, that the ante-dating the note, 
and creating a present debt, on which the at- 
tachment of the lands was made, ^vas a fraud 
upon the grantees, and did not disturb their 
rights under the conveyance, whatever might 
be the validity of the proceeding, as between 
the parties. 

[See Goodenough v. Warren, Case No. 5,534; 
Shults V. Moore, Id. 12,824.] 

2. A conveyance, which purports to be bona 
Bde, and for a valuable consideration, will be 
taken to be so, until the contrary is shown. 

3. A conveyance made by a citizen of one 
state, to a citizen of another state, for the 
purpose of enabling the latter to maintain a 
suit on it in a court of the United States, vests 
a legal title as between the parties; and a 
stranger, not claiming under either of the par- 
ties, has no right to inciuire into the motive of 
the conveyance. Quaere, if the grantee would 
hold his title subject to the equities it had in 
the hands of the grantor. 

[Cited in Nesmith v. Calvert, Case No. 10,- 
123; Smith v. Kernochen, 7 How. (48 IT. 
S.) 216; Osborne v. Brooklyn City R, Co., 
Case No. 10,597; Johnson v. Monell, Id. 
7,399; De La^eaga v. Williams, Id. 3,759; 
Blackburn v. Selma, M. & ai. R. Co., Id. 
1,467; Marion v. Ellis, 10 Fed. 412.] 

4. If a citizen removes from one state to an- 
other, in order to prosecute suits in the courts 
of the United States, provided the removal be 
real, the motive of the act cannot be inctuired 
into. 

[Cited in The Garland, 16 Fed. 288; Morris 
V. Gilmer, 129 U. S. 328, 9 Sup. Ct. 293.] 

5. The judiciary act of 1789 [1 Stat. 79], 
c. 20, § 11, contains the following exception: 
"Nor shall any district or circuit court have 
cognizance of any suit, to recover the contents 
of any promissory note, or other chose in action, 
in favor of an assignee, unless a suit might 
have been prosecuted in such court to recover 
the said contents, if no assignment had been 
made, except in cases of bills of exchange." 
Ecld that this does not apply, either directly or 
constructively, to a conveyance of lands from 
a citizen of one state to a citizen of another 
state. Quaere, as to the authority of the cases. 
Maxwell's Lessee v. Levy, 2 Ball. [2 U. S.] 
381. 4 DaU. [4 U. S.] 330, and Hurst's Lessee 
V. McNeil [Case No. 6,936]. 

[Cited in Dundas v. Bowler, Case No, 4,140; 

U. S. V. Canal Bank, Id. 14,715; Everett 

V. Stone, Id. 4,577.] 
[See Newby v. Oregon Central R. Co., Case 

No. 10,145; Blackburn v. Selma, M. & M. 

R. Co., Id. 1,4<37; De Laveaga v. Williams, 

Id. 3.759; Bowne v. Arbunde, Id. 1,742; 
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Smith V. Kernochen, 7 How. (48 U. S.) 198; 
Barney v, Baltimore, Case No. 1,029; Lan- 
ning V. Lockett, 10 Fed. 451; Hawley v. 
Kepp, Case No. 6,249; Maxwell's Lessee v. 
Levy, 2 DalL (2 U. S.) 381.J 

6. Quaere, if an attachment by a creditor will 
overreach the title of a prior grantee from the 
debtor, unless he has been guilty of laches, in 
recording his deed? If he records it within a 
reasonable time, can it be defeated by an in- 
termediate attachment? 

7. Quaere. Where a conveyance is made by 
one partner of his separate property to his pri- 
vate creditor, can a creditor of the firm, by an 
attachment laid before the deed of conveyance 
is recorded, defeat the prior title of such pri- 
vate creditor? If he may at law, can he in 
equity? " 

8. Quaere, as to the effect, both in law and 
equity, of an attachment made after the execu- 
tion of a bona fide conveyance and before the 
recording of it. 

Bill in equity [by William Briggs against 
Arthur French]. The bill set out a fraud- 
ulent attachment, and levy of the defend- 
ant, by a conti'ivance with his debtor, upon 
land sold by the latter to the plaintiff, situ- 
ate in New Hampshire, before the deed of 
conveyance to the plaintiff was recorded, 
and charged the defendant with full 
notice of all the facts. The bill prayed, 
that the defendant might, by injunction, be 
restrained from selling or conveying the 
land; that the levy might be declared fraud- 
ulent; that the defendant might release his 
claim with warranty against all acts done 
by hira; and that the plaintiff might be 
quieted in his present possession of the prem- 
ises. A demurrer to the bill for want of 
equity was overruled at a former term. 1 
Sumn. 504 [Briggs v. French, Case No. 
1,870]. At this term, the cause was heard 
on the bill and answer and proofs in the 
case. [Decree for plaintiff.] The material 
facts appear in the opinion of the court. 

. J. Mason, for plaintiff. 
Aylwin, for defendant 

STORY, Circuit Justice, delivered the 
opinion of the court to the following effect. 
The defendant claims title to the land in 
controversy under a levy on an execution, 
duly issued on a judgment rendered after 
an attachment of the land upon mesne pro- 
cess. The title of the plaintiff is under a 
conveyance previously made by George A. 
Hodges to Jonathan Hodges and others, of 
the same land. The conveyance was made 
in Boston; and before it could be put on 
record in the registry of deeds for the county 
of Sullivan, in the state of New Hamp- 
shire (where the land lies,) although due dil- 
igence was used for this pm-pose, the de- 
fendant had made his attachment 

The first question is, whether the defend- 
ant had, at the time of malting his attach- 
ment, notice of the conveyance of the same 
land so made to Jonathan Hodges and 
others. My opinion is, that the evidence es- 
tablishes this fact beyond reasonable con- 
troversy. Although the defendant's answer 
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is evasive and unsatisfactory in its form, 
yet it admits enougli of ItnoTvledge of the 
conveyance, to have put the party upon fur- 
ther inquiry. He knew the fact of an as- 
signment having been made by G. A. Hodges, 
upon his failure, to Jonathan Hodges and 
others (the grantees) for the benefit of them- 
selves and other creditors; and he actually 
summoned them as trustees in a trustee pro- 
cess, before he made any attachment Now, 
that assignment conveyed these very lands. 
But, if it were doubtful upon the answer, 
the fact of actual notice of the conveyance 
is abundantly made out, by the whole cur- 
rent of tlie evidence, so strongly and so 
clearly, that it seems to me impossible to 
escape from it. But if this objection to the 
defendant's levy were not (as I think it is) 
absolutely insuperable, there is another fact 
equally decisive against it. It is, that, there 
was no debt actually due to the defend- 
ant at the time of the conveyance, upon 
which any suit could be maintained. The 
defendant had sold goods to Q. A. Hodges 
and Company, on the third day of April, 
1829, upon a credit of six months. The note, 
for these goods, upon which the suit was 
brought, and the attachment laid, was given 
on the Sth of May following, after the con- 
veyance to Jonathan Hodges and others, 
was executed; and the note was ante-dated, 
as of the 3d of the preceding April, so as 
to give it the appearance of being contem- 
poraneous with the sale of the goods. Now, 
whatever might be the validity of this pro- 
ceeding between the parties, it is perfectly 
clear, that it could have no legal operation 
to disturb the rights of the grantees under 
the conveyance to them. It woiQd be a fraud 
upon them to ante-date a note, and create 
a present debt to defeat the rights anteced- 
ently acquired by them under that convey- 
ance. So that, in both views, the levy of 
the defendant must, as to these grantees, 
and all persons claiming under them, be 
treated as utterly void and inoperative. But 
it is said, that the conveyance was made 
to the present plaintiff solely with a view to 
give jurisdiction to this court, and if so, 
that it is utterly void, and the present bill 
must be dismissed. Prima facie, the con- 
veyance must be taken to be, what it pur- 
ports to be, a conveyance bona fide, and for 
a valuable consideration. And the bm'then 
of proof Is upon the defendant, who sets it 
up as a matter of defence, to establish the 
contrary fact, for which he contends. Now, 
there is a total absence of any such proof 
in the cause; and there is positive proof, 
that the conveyance to Level and Delano, 
under whom the plaintiff claims title, was 
for a full consideration. The defence then, 
fails for the want of any suitable proofs. 

But I take this occasion to say, that I am 
by no means prepared to admit the doctrine, 
which this point of the defence supposes. 
I am yet to learn, that a conveyance made 
by a party to a citizen of another state, for 



the pm-pose of enabling tlie latter to main- 
tain a suit on it in a com*t of the United 
States, is not in point of law operative to 
pass the legal title between the parties. I 
know of no law, that prohibits such a con- 
veyance, or declares it inoperative. Nor do 
I well understand, how a mere sti-anger to 
the title, not claiming under either of the 
parties, has a right to inquire into the mo- 
tive of such a conveyance. The most, it 
seems to me, that can arise from establish- 
ing a conveyance to be of this sort, is to 
throw back the plaintifE upon the same equi- 
ties, which would have applied to the title 
in the hands of his grantor. But I cannot 
perceive, how it defeats the legal estate vest- 
ed in him by the conveyance. He may hold 
the legal estate as ti-ustee for the grantor; 
but, that does not affect the legal validity 
of the conveyance. Any man has a right to 
convey his estate in trust for himself, un- 
less such trust be prohibited by law. I know 
of no such law applicable to a ease of this 
sort. It is every day's practice for a citizen 
of one state to remove to another state, to 
become a. citizen of the latter, in order to 
enable him to prosecute suits and assert in- 
terests in the courts of the United States. 
And, provided the removal be real and not 
merely nominal; and he has truly become a 
citizen of another state, I have never under- 
stood, that his motive for the act is inquir- 
able into; or, if his motive is to prosecute a 
suit in the courts of the United States, that 
such a motive would defeat his right so to 
sue. It might be a circumstance to call in 
question the bona fides and reality of the 
removal or change of domicil. But if tiie 
new citizenship is really and truly acquired, 
his right to sue is a legitimate, constitu- 
tional and legal consequence, not to be im- 
peached by the motive of his removal. But 
it is said, that such a conveyance is a fraud 
upon and an evasion of the laws of the 
United States. Of what laws? I know of 
no law of tiie United States, which declares 
such a conveyance void, or in the slightest 
manner alludes to it. The constitution de- 
clares, tiiat the judicial power of the United 
States shall extend to "controversies" be- 
tween citizens of different states. The mo- 
ment such a conveyance is made, if the legal 
titie passes, there does exist a ''conti'oversy" 
between the grantee, and any adverse claim- 
ant, who is a citizen of another state to 
which the terms apply. The judiciary act 
of 1789 [1 Stat. 79], c 20, § 11, declares, that 
the circuit courts shall have jurisdiction, 
among other things, of "suits" between a 
citizen of tiie state, where the suit is brought, 
and a citizen of another state. Now, the 
present suit precisely answers that descrip- 
tion. The plaintiff is bona fide a citizen of 
New Hampshire, and the defendant is bona 
fide a citizen of Massachusetts; and they 
have a "controversy" with each other found- 
ed upon adverse legal rights, and upon equi- 
ties attached thereto. But it is said, that 
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the conveyance is an evasion of the laws 
of the United States, becanse, in the 11th 
section of tlie judiciary act of 1789, c. 20, 
there is an express exception in these words; 
"Nor shall any district or circuit court have 
cognizance of any suit to recover the con- 
tents of any promissory note or other chose 
in action in favor of an assignee, unless a 
suit might have been prosecuted in such 
court, to recover the said contents, if no as- 
signment had been made, except in cases 
of foreign bills of exchange;" and that the 
present case falls within the equity of this 
exception. That is begging the whole ques- 
tion. The exception itself supposes, that, 
but for the provision, such notes and choses 
in action might have been sued by any as- 
signee in the courts of tlie United States. 
It excepts, then, from the general words of 
the section such cases, and such cases only, 
as fall within the exception; leaving all oth- 
ers within the ordinaiy operation of the en- 
acting clause. Now, the exception extends 
to promissory notes and choses in action. 
The present suit is not founded upon either. 
It is founded upon a conveyance of a title 
to land, good (as far as appears) by the lex 
loci situs. The laws of New Hampshire no- 
where condemn, prohibit, or repudiate such 
a conveyance, either directly or consti-uctive- 
ly. The words, then, of the exception do not 
apply to the case. It is a case within the 
general desciiptive words as to sviitors, 
founding tlie jurisdiction of the circuit court 
The section, not having prohibited all as- 
signments, but only assignments of notes, 
and choses in action, by implication, leaves 
all otiier assignments operative. "Exceptio 
probat regulam." Congress might doubtless 
have prohibited the circuit cotirts from tak- 
ing jurisdiction in cases of this sort, if 
they had chosen so to do. What they might 
do is one thing; what they have done is 
quite another. Until there is some act of 
congress shown, which" prohibits a suit of 
this sort, between citizens of different states, 
I do not well see, how it is to be treated as 
an evasion of the laws of the United States, 
because other cases are prohibited. I know 
of no right of the courts of justice of the 
Union to create exceptions to their own ju- 
I'isdiction, which the acts of congress have 
not created. "We are not at liberty to ex- 
tend exceptions beyond the ordinary reason- 
able meaning of the terms of a law, upon 
any rational equities, not included in these 
terms. 

The case of Maxwell's Lessee v. Levy, 2 
Dall. [2 U. S.] 381, and more fully reported 
in 4 Dall. [4 U. S.] 330, has been much 
pressed upon the court, as directly in point 
in support of this objection to the jm-isdic- 
tion. It is so; but with the greatest defer- 
ence to the learned judge (Mr. Justice Ire- 
dell) who decided that case, I am imable to 
accede to it. The reasoning in that case is 
wholly unsatisfactoiy to my mind. It as- 
sumes, throughout, the very matter in con- 



troversy; and I cannot but think it was 
founded in an extreme jealousy of the juris- 
diction of the courts of the United States, 
and an exti'eme solicitude not to interfere 
with the state jurisdiction. It assumes, 
that there was no controversy between the 
parties before the court, (who were citizens 
of different states) because one party was a 
trustee of the land, upon a conveyance exe- 
cuted by the grantor, for his own benefit, 
and the special purpose of giving jurisdic- 
tion to the circuit court. It assumes, that 
such a conveyance is utterly void, or (to use 
the words of the learned judge) because "th& 
law cannot, without absurdity, permit a man 
to create a trust fo^ the purpose of defeat- 
ing a solemn provision of its own." Certain- 
ly not. But then we must first see, that 
such a solemn provision of law is violated. 
Now, the constitution has no where defined, 
what shall be the nature of the "contro- 
versies," to which the right of suing in the 
courts of the United States shall attach. 
The words are general, and include all "con- 
troversies," of every nature between citizens 
of different states. The judiciary act of 
1789, c. 20, § 11, is equally general. The sec- 
tion applies to aU suits between the citizens 
of different states therein referred to, which 
suits are not within the exception. A con- 
troversy may exist between parties claiming 
adversely to each other, whether the title be 
legal or equitable, bona fide or mala fide. It 
is sufficient, if there be a title set up by one 
in opposition to the other. Nay, a controversy 
and a suit may exist between citizens of dif- 
ferent states, where one party in the event 
may turn out not to have had any title at all, 
at the commencement of the suit. But this is 
not a question to the jurisdiction; but upon 
the merits of the controversy. The juris- 
diction flows from the citizenship of the 
parties. The right to recover flows from the 
sufficiency of the title; and that is matter 
purposely to be discussed upon the trial of 
the merits. Take the very case then be- 
fore the court. Suppose the defendant, in that 
suit, insisting upon his better right to the 
lands in controversy, had brought a suit in 
the circuit court at law or in equity, against 
the plaintiff, to set aside or defeat the title 
of the plaintiff under the conveyance from 
his grantor; would it for a moment be con- 
tended, that the plaintiff could— by setting 
up the objection, that the title under the 
conveyance to him was to found a juris- 
diction in the courts of the United States, 
or that the conveyance was utterly void- 
defeat the suit so commenced against him 
in the circuit court? And if such an ob- 
jection could not be maintainable in the con- 
verse case, what difference could it make, as 
a matter of "controversy" or "suit," to found 
jiirisdiction, that the parties were reversed 
on the record? I confess that I do not well 
see. The case manifestly proceeded upon 
the supposition, that the right to maintain a 
suit in the courts of the United States does 
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not depend upon the citizenship of the 
parties; but upon the nature and validity of 
the titles, which they respectively assert in 
the suit. It appears to me, that such a doc- 
trine is wholly unmaintainable. Besides; 
the case supposes, that the conveyance to 
the plaintiff, for the pm'pose of founding the 
jm-isdiction, was utterly void at law. Now, 
this was a matter to be proved, and as yet I 
have seen no evidence, that by the principles 
of local law, or general jm'isprudence, such 
a docti'ine is established. And, if it were 
established, it would go to show, that the 
plaintiff had no merits to sustain his suit; 
but not, that the court had not jtirisdiction 
to hear and decide upon the merits. There 
would still be a "conti'oversy," and a "suit" 
between the parties, although the right 
might be altogether on one side. In the case 
of Hurst's Lessee v. McNeil [Case No. 6,936], 
the point arose incidentally upon the trial of 
the merits of the cause by a jury, and not 
upon any question to the jurisdiction. The 
court seem to have thought, that a deed exe- 
cuted, in order to give jurisdiction to the 
court, was a mere fictitious thing, not to be 
countenanced. But no reasons were given 
for this opinion; but a mere dry statement 
of it as law. "With all deference to the great 
Judge, who delivered that opinion, I cannot 
assent to that doctrine; and T should re- 
quire some stringent authorities to support 
it I have thrown out these suggestions, 
lest it should be supposed, that this com't 
acquiesces in the doctrine of the cases in the 
Pennsylvania circuit com't. Whenever the 
question shall be the turning point of a cause 
in this court, I, for one, shall deem it a very 
fit one for argument, upon original prin- 
ciples. See Harrington v. Long, 2 Sfylne & 
K. 592, 593. 

The view, which I have taken upon the 
foregoing points of notice, of the defend- 
ant's debt not being due, and of the convey- 
ance to the plaintiff not being shown to be 
collusive, or designed to give jurisdiction to 
the court, renders it unnecessary to consider 
several other points, which are presented by 
the accompanying facts. In the first place, 
there is a very grave question presented, 
whether an attachment by a creditor can be 
permitted to overreach the title of a prior 
grantee from the debtor, unless he has been 
guilty of laches in recording his deed? If he 
records it as soon as he possibly or reason- 
ably may, can it be defeated by the attach- 
ment of a creditor made in the intermediate 
time? In the next place, where a convey- 
ance is made by one partner, of his separate 
property, to his own private creditor, can a 
mere creditor of the firm, by an attachment 
laid before the deed of conveyance is record- 
ed, defeat the prior title of such private 
creditor? If he may at law, can he in 
equity, where, generally, the creditors of one 
partner ai"e allowed a priority of payment 
out of his private property, and the creditors 
of the partnership a priority of payment out 



of the partnership property? In the next 
place, can a creditor, in any case, hy an at- 
tachment made after the execution of a bona 
fide conveyance by his debtor, of any real 
property, hold that pi'operty against the 
grantee, if the deed of conveyance is not re- 
corded until after the attachment? Or does 
such creditor, by such an attachment, take 
only the interest, which the debtor himself 
could claim in such property? If the cred- 
itor could hold the property under such at- 
tachment and levy, at law, can he hold it in 
equity, against the grantee? These are ques- 
tions, on which I give no opinion. The plain- 
tiff is entitled to a decree in his favor, upon 
the merits, for a reconveyance of land talcen 
under the levy, aad to a perpetual injunction. 

The decree was in the following terms: 

This cause came on to be heard at this 
term upon the bill and answer, and the evi- 
dence in the case, and was argued by coim- 
sel. In consideration thereof it is ordered, 
adjudged, and decreed by the court, that the 
said levy on the land in the said Chax-les- 
town in the pleadings mentioned, being made 
with full notice of the title of the plaintiff in 
the bill mentioned, the title thereto is a 
fraud upon the plaintiff; and therefore is to 
be held utterly void; and the court do de- 
clare the same accordingly. And it is fur- 
ther ordered, adjudged, and decreed by the 
courts that the said defendant, his heirs and 
assigns, be perpetually enjoined not to set 
up or assert any title thereto against the 
said plaintiff, his heirs and assigns, under 
the said levy; and that the said defendant 
do execute, in due form of law, within thirty 
days from the entering of this decree, a deed 
of release of all his right and title under the 
said levy to the said plaintiff, his heirs and 
assigns, in such form as shall be settled by 
Theophilus Parsons, Esq. one of the mas- 
ters in chancery of this court, and that the 
plaintiff recover his costs. 

[NOTE. For decision overruling demurrer to 
the bill, see Case No. 1,870.] 
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Case I^o. 1,872. 

BRIGGS et al. v. JOHNSON COUNTY. 

[4 Dill. 148;^ 4 Cent. Law J. 414.] 

Circuit Court, TV. D. Missouri. 1877. 

MuxiciPAL BoXDS — Constitutional Law — Taxa- 
tion — Missouri Normal School Act Consti- 
tutional — Bonds Issued Thereunder Valid. 

1. The act of the legislature of Slissouri, en- 
titled "An act to aid in the establishment of 
normal schools," approved !Mareh 19th, 1870, 
is constitutional and valid. 

^ [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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2. The Missouri constitution of 1865, art. 9, 
§ 2, provides that, "A general diffusion of 
knowledge and intelligence being essential to 
the preservation of the rights and liberties of 
the people, the general assembly shall estab- 
lish and maintain free schools for the gratui- 
tous instruction of all persons in the state be- 
tween the ages of five and twenty-one years." 
Section 4 is as follows: -'The general assem- 
bly shall also establish and maintain a state 
university, with departments for instruction in 
teaching, in agriculture, and in natural science, 
as soon as the public school fund will permit:" 
Held, that the fact that the free schools and a 
state university are expressly mentioned in the 
constitution, and normal schools -are not, does 
not amount to a constitutional prohibition 
against their establishment. 

3. Normal schools being public institutions, 
the legislature possesses the right to grant the 
power of taxation in aid of their establish- 
ment. 

4. The normal school act of March 19th, 1870, 
neither violates the principle of equal taxation, 
nor falls within the constitutional prohibition 
regarding special legislation. 

Plaintiffs bring their suit on coupons de- 
tached from Johnson county bonds, known 
as normal school bonds, issued imder an act 
of the legislature of Missouri, entitled "An 
act to aid in the 'establishment of normal 
schools," approved March. 19th, 1870. The 
act declares that, for the purpose of estab- 
lishing normal schools, the state is divided in- 
to two districts; the counties north of the 
Missouri river constituting the first district, 
and the counties south of the river, except 
St. Lotiis county, constituting the second nor- 
mal school district. The second section of 
said act provides: "In each of the districts 
aforesaid one normal school shall be estab- 
lished, as hereinafter provided, in the coun- 
ty which may ofCer the greatest inducement 
by way of buildings and grotmds, which 
shall, however, not be less than twenty-five 
thousand dollars in value; and any county 
or city may donate or subscribe to the nor- 
mal school of the district in which it is lo- 
cated, such sum of money as two-thirds of 
the qualified voters thereof shall, at a regu- 
lar or special election to he held therein, de- 
termine upon; and to pay the same, may 
issue bonds running for not less than twenty 
years, and bearing interest at a rate not ex- 
ceeding ten per centum per annum, and 
convert the same into cash at such rates as 
may be deemed proper by the county court 
of such county, or the mayor and council 
of such city; and may also levy and collect 
such tax as may be required to pay the in- 
terest of said bonds and the principal there- 
of, as the same becomes due." The law 
further provides for a board of regents, to 
consist of seven persons, the state board of 
education and four additional— two from 
each normal school district— to be appointed 
by the gova-nor, to which board of regents 
the general control and management of the 
normal schools to be established under the 
act was entrusted. In order to enable the 
various counties to make their offers for se- 
cm'ing a normal school available, the board 
of regents was authorized to receive offers 



and pass upon them, to select from among 
them the one most favorable for the pm-pose 
intended, inspect the buildings and assess 
their value, * * * and, when accepted, the 
property was to be conveyed to the board of 
regents, who were to hold the same in trust 
for the purpose intended. The law further pro- 
vides that aU offers of buildings ana groimas, 
suitable for the schools contemplated by the 
act, shall be forwarded to the state superin- 
tendent of pubUc schools, for the considera- 
tion of the board of education; and when 
any bid or bids shall have been made prop- 
er for the consideration of t'le board of re- 
gents, the board of education shall call a 
meeting of the board of regents, who shall 
consider all offers and bids made, and pro- 
ceed to secure the accepted offer, buildings 
and grounds, by proper deed, and establish 
therein a normal school for the district in 
which the comity .that made tne offer is lo- 
cated. The act further appropriates five 
thousand doUars annually for the payment 
of teachers' salaries of each school to be es- 
tablished, and requires the board of regents 
to make annual reports to the state superin- 
tendent of public schools, containing a full 
accoimt of the acts of the board, of aU re- 
ceipts and disbursements, and the condition 
of said state normal schools; and such re- 
port shall be transmitted to the legislature 
by said supei'intendent as a part of his an- 
nual report. The provisions of the law quot- 
ed are those to which constitutional objec- 
tions are raised, and such as are necessary 
for a proper understanding of the act and 
its purposes. The declaration is in the usual 
form upon the coupons due and unpaid, set- 
ting out a copy of the bond in fuU, which is 
as follows: 

"United States of America, State of Mis- 
souri, Johnson County. No. 42. Interest, ten 
per cent, per annum, payable semi-annually. 
$1,000. Know aU men by these presents: 
That the county of Johnson, in the state of 
Missouri, acknowledges itself indebted and 
firmly bound unto the bearer in the sum of 
one thousand dollars; which sum the said 
county of Johnson, for value received, here- 
by promises to pay to the bearer, at the 
Bank of America, in the city and state of 
New York, twenty years after date hereof, 
with interest thereon from this date at the 
rate of ten per centum per annum, payable 
semi-annually, on the first days of August 
and February in each year, on the presenta- 
tion and delivery at said Bank of America 
of the coupons of interest hereto attached. 
This bond is issued pursuant to an order of 
the county court of said county of Johnson, 
to pay the subscription of. one hundred thou- 
sand dollars to the normal school of the dis- 
trict in which said county is located, deter- 
mined upon by a vote of more than two- 
thirds of the qualified voters of said coimty 
of Johnson, and in pursuance of an act of 
the general assembly of the state of Mis- 
souri, entitled 'An act to aid in the estab- 
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lishment of normal schools,' approved Marcli 
19th, 1870 [Laws Mo. 1870, p. 134]. In testi- 
mony -whereof, the said comity of Johnson 
has executed this bond." 

The coupons are in the usual form. 

To this declaration a demurrer is filed, as- 
signing for causes that the normal school 
act, under which the honds were issued, is 
unconstitutional and void, and the bonds is- 
sued thereunder are invalid. [Demurrer over- 
ruled.] 

Thomas K. Sliinlier, for plaintiff. 
Thomas C Reynolds, and Crandall & Sin- 
nett, for defendants. 

Before DILLON, Circuit Judge, and 
KREKEL, District Judge. 

KREKEL, District Judge. The grounds of 
demurrer, and arguments in support thereof, 
may be considered under the following 
heads: public policy; unconstitutional grant 
of the taxing power; special legislation. 

As to public policy: It has long been a 
recognized fact that the order and well-being 
of any community largely depended on its 
moral and intellectual cultm'e; and nearly 
all nations maliing any pretensions to civili- 
zation have in some way or other recognized 
this. The encouragement usually was in 
keeping with the prevailing form of govern- 
ment and social organization. As these be- 
came modified, so as to distribute burdens 
and benefits more equally, educational inter- 
est came in for a share of its favors. Not, 
however, xmtil intelligence had demonstrat- 
ed its physical power beyond cavil and dis- 
pute, did education obtain the universal rec- 
ognition it deserves. Organizing armies and 
schools, improving implements of war, and 
the school-master, became equally of nation- 
al concern. At the birth of our government, 
education had not obtained national recogni- 
tion; for, beyond "the promotion of sci- 
ence and arts by securing for limited times 
to authors and inventors the exclusive right 
to their respective writings and discoveries," 
no attempt is made in the constitution of the 
United States to draw education within 
national cognizance— thus indirectly delegat- 
ing it to the states. In them it found more 
or less favor, xmtil to-day there is not a state 
in the Union which fails to recognize its 
importance. The constitution of the state of 
Missouri, under which the normal school act 
was passed, in its ninth article provides: 
"A general diffusion of knowledge and intel- 
ligence being essential to the preservation of 
the rights and liberties of the people, the 
general assembly shall establish and maintain 
free schools for the gratuitous instruction of 
all persons in the state between the ages of 
five and twenty-one years." While the pol- 
icy of the state regarding education is thus 
represented, it is argued that the constitu- 
tion confines legislation to the establishment 
and maintenance of free schools and a 
state university— the latter provided for in 



section 4 of the article cited. It is true that, 
under this last section and the language 
thereof, "the general assembly shall also es- 
tablish and maintain a state university, with 
departments for instruction in teaching, in 
agi'iculture, and in natural science." Normal 
schools might have been established; and 
had provisions similar in import been found 
in the constitution of the United States, and 
called for construction, a serious question 
might have arisen on account of its limited 
character and the necessity of an affirmative 
grant In state constitutions, coming as 
they do from the people, in whom all polit- 
ical power resides, we look, on the conti-ary, 
for provisions denying to the legislature 
powers not to be exercised; for, without 
such a denial, the exercise of legislative 
functions is said to be unlimited, and the 
discretion of the legislature untrammelled. 
For courts to declare an act unconstitution- 
al, because, in their opinion, the object had 
in view might have been accomplished in a 
different way, would be to substitute the 
dictum of a judge for the discretion of the 
legislature. 

Another argument is that, while free 
schools d.nd the state university are men- 
tioned in the constitution, nothing is said of 
normal schools, and that the ignoring of 
them is equal to a constitutional prohibition. 
It has already been pointed out that such a 
construction is not favored, when applied to 
state constitutions. Supposing the constitu- 
tion, after declaring that the diffusion of 
knowledge and intelligence is essential to 
the preservation of the rights and liberties 
of the people, had stopped— would not the es- 
tablishment of any kind of a school calculat- 
ed to diffuse knowledge and intelligence 
have been within the power of the legisla- 
ture? In order to secm-e such schools as 
were undoubtedly deemed the most essen- 
tial, the constitution commands them to be 
established and maintained. 

The constitution having vested all legisla- 
tive power not prohibited by the constitution 
of the United States in the general assem- 
bly, the establishing of normal or other 
schools than those named, it is fair to pre- 
sume, was intended to be left with the leg- 
islature. That normal schools are public in- 
stitutions, useful and necessary for the full 
development of free schools, is not disputed. 

The conclusions, from the views enter- 
tained and indicated, are, that the normal 
school act is in keeping with public policy^ 
and the policy of the state of Missouri, and 
the passing of it a legitimate exercise of 
power under the injunctions of the consti- 
tution, and an act of discretion on the part 
of the legislature, which this coiurt claims no 
right to control or criticise. 

Commg to the consideration of the second 
ground of demm-rer and arguments— the 
unconstitutional grai^t of the taxing power- 
it may well be introduced by a quotation 
from the case of Citizens' Sav, & Loan Ass'n 
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y. Topeka, 20 Wall. [87 U. S.] 655. Mr. Jus- 
tice Miller, speaking for the court, says: "It 
IS quite true that a decided preponderance of 
authority is to be found in favor of the prop- 
osition that the legislature of the states, un- 
less restricted by some special provision of 
their constitutions, may confer upon mimici- 
pal bodies the right to take stock and lend 
their credit to corporations, and levy taxes 
on the inhabitants and on property within 
their limits, subject to general taxation, 
to pay the debts thus incurred. In all cases, 
however, the discussions turned upon the 
question whether the taxation was for pub- 
lic pimxjoses, and this has been the turning 
point of the judgment of the cotirts. In no 
case have debts created by counties or towns 
been held valid, except on the ground that 
the purpose for which the taxes were levied 
was a public use— a purpose or object which 
It was the right and the duty of state gov- 
ernments to assist by money raised from the 
people by taxation." 

It has already been shown that normal 
schools are public institutions, and, as such, 
the legislature had a right to establish and 
maintain them. If this be so tmder the 
views of the supreme court of the United 
States, as expressed by Mr. Justice Miller, 
the legislature had the right to grant the 
power of taxation in aid of theu^ establish- 
ment It is said, however, that the normal 
school act violates the principle of equal tax- 
ation in this, that Johnson county is made 
to contribute a larger share in support of the 
normal school than other property of the 
state. This argument, if valid, would be 
available against all dasses of aid given to 
public objects; for the benefits of scarcely 
any of them operate equally, even on the 
small scale of a county. Take the case of 
a railroad, for instance: its benefits are 
greatest when reasonably near, and specially 
in the proximity of a station. Johnson coun- 
ty was invited, under the normal school act, 
to enter into competition; and, no doubt, the 
voters favoring the subscription did so— not 
so much on accoxmt of the general, as the 
local benefit to be derived from the school. 
In addition to the special benefit secured, 
they enjoy equally with the people of the 
state the general benefits of the school. Sec- 
tion 16 of the declaration of rights, even if 
not limited to the question of eminent do- 
main, providing that "no private property 
ought to be taken or applied to public use 
without just compensation," has been fully 
met The property of the people of Johnson 
coun^r "was voluntarily contributed, after 
fuUy considering the question of compensa- 
tion, at an election at which mqre tlian two- 
thirds voted for the appropriation. 

The remaining question to be considered 
is, does the normal school act fall within 
the constitutional prohibition regarding spe- 
cial legislation? 
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The twenty-seventh section of article 4, 
after enumerating a large class of cases, and 
prohibiting the legislature from passing spe- 
cial laws regarding them, concludes by pro- 
viding: "The general assembly shall pass no 
' special law for any case for which provision 
can be made by general law; but shall pass 
general laws, providing, so far as it may 
deem necessary, for the cases enumerated in 
this section, and for all other cases where a 
general law can be made applicable." 

The large discretion left to the legislature 
in these provisions is obvious. The inhibi- 
tion in the first part of the quotation is the 
passing of special laws in any case for which 
provision by general law can be made. The 
command in the last part of the clause cited, 
is that general laws shall be passed in all 
other cases where they can be made applica- 
ble. The legislature is entrusted with the 
deterimnation for what cases provisions by 
general laws can be made; so, also, to what 
cases general laws can be made applicable. 
Under such provisions, a court would hesi- 
tate long before declaring an act passed un- 
constitutional. 

Looking at the object to be effected, it 
would appear that the normal school act par- 
takes more of the nature of a general law 
than a special act. It is the application of 
a law to a particular person or persons, or 
special facts and circumstances, which gives ^ 
it character, either as a general or special 
act This becomes obvious from an exam- 
ination of the cases specified in the clause 
regarding which no special laws are to be 
passed. 

It is further argued that because the body 
of regents who are to control the schools is 
neither a corporation, company, or associa- 
tion, nor a department of the state universi- 
ty, nor a free school, as enumerated in the 
constitution, normal schools have no legal ex- 
istence, and the legislature no power to au* 
thorize or permit a county to subscribe there- 
to, and the bonds issued are therefore void. 

The question as to limiting by implication 
the legislative power under a state constitu- 
tion has been considered. The legislature, 
being free to act, possesses the power of 
choosing the instrumentalities deemed best 
and of creating such as may be foimd neces- 
sary. 

The normal school is the legitimate off- 
sprmg of the school law, aims at the very 
object it seeks to accomplish, and is but a 
link in the educational system of the state. 

The labored briefs in the case have been 
a great aid in the examination. The argu- 
ments and authorities cited have been care- 
fully considered. The conclusion arrived at 
is, that the demurrer is not weU taken, and, 
therefore, it is overruled. The conclusions 
reached make it unnecessary to determine 
the question of former adjudication raised by 
the pleadings. Judgment accordingly. 
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Case Xo. 1,873. 

BRIGGS V. STEPHENS. 

[7 Law Hep. 281.] 

District Court, N. D. New York. May, 1814. 

Baxkroptcy — Proof and Patmest op Secuked 
Debts — District Codkt — Jurisdiction — Sale 
BY Assignee — Defective Title — Remedy. 

1. A judgment creditor, who proves his debt 
against a bankrupt, thereby surrenders his 
judgment as a lien on the lands of the bank- 
rupt. 

[Cited in Clifton v. Foster, 103 Mass. 233.] 

2. Where the assignee of a bankrupt sells 
his property, the court, in bankruptcy, will not 
interfere to vindicate the title of the pur- 
chaser. 

In bankruptcy. This case came before 
the court oa the petition of William S. 
Briggs, setting forth the following facts, viz.: 
That upotf the petition of the said Briggs, 
filed October 20, 1842, Gideon Stephens was, 
on the Sth of March, 1843, decreed a bank- 
rupt On the 10th of January, 1843, a judg- 
ment was recovered by Archibald Stephens, 
in the supreme court of this state, for ?6,000. 
On the 12th of June last, the assignee of the 
bankrupt sold his real estate, including a 
valuable farm of about 232 acres, which 
was purchased by the petitioner. On the 
3d of April last, the said Archibald Stephens 
proved his said judgment as a debt against 
said bankrupt; and on the 11th of August 
last, he, notwithstanding, cauised the real 
estate of the bankrupt to be sold, in virtue 
of an execution on the judgment, when he 
became himself the purchaser of the said 
farm, for the sum of $12. Being dissatis- 
fied with the result of the sale, he after- 
wards, in September last, applied to the 
supreme eom*t, without notice to the peti- 
tioner, for an order, directing a re-sale of 
the real estate of the bankrupt under his 
judgment, which order was gi'anted; and he 
had caused the lands of the bankrupt, in- 
eluding the said farm, to be advertised for 
sale, in pursuance of the said order. The 
petitioner prayed an injunction to restrain 
any fm-ther proceedings on the said judg- 
ment against the lands of the banki*upt, 
whereof he was seized at the date of his 
bankruptcy, and especially against the farm 
purchased by the petitioner. In a brief 
petition by the assignee, subjoined to that 
of Briggs, and sworn to by the assignee, he 
affirmed the truth of the facts set forth by 
Briggs, and united with him in his prayer 
for relief. [Petition dismissed.] 

CONKUNG, District Judge. If the peti- 
tioner has stated the facts of his case truly, 
he unquestionably has .a valid title to the 
farm in question; and if these facts had 
been fully made known to the supreme 
court, on an application for a re-sale, by 
Archibald Stephens, that court would have 
seen, that having elected to prove his judg- 
ment as a debt against the bankrupt, he 
had thereby sm-rendered his judgment as 



a lien on the lands of the bankrupt; and 
his application would, doubtless, have been 
denied. The fifth section of the bankrupt 
act is perfectly explicit on this point. But 
admitting that the petitioner is entitled, 
upon general principles, to the interposition 
of a court of equity to quiet his title, I am 
of opinion that this coiu-t is incompetent 
to afford him relief. While the property of 
a banki'upt is in a course of administration, 
in the hands of the assignee, this court is not 
only empowered, but bound, to restrain all 
persons from any unlawful interference with 
it, which, if permitted, would operate injuri- 
ously to the rights of the creditors. But 
when, as in the present case, the assignee 
has lawfully sold the property I know of no 
ground on which this coiu't is authorized to 
interfere, at the instance of the purchaser, 
to vindicate his title. If another sees fit 
to contest his title, the controversy, like 
others of a like nature, is to be determined 
by the state ti'ibunals, whose duty it is, 
equally with the national courts, to give 
effect to acts of congress, as the supreme 
law of the land. The petition must there- 
fore be dismissed. It is proper to add, 
also, that the petitioner is mistaken, even ad- 
mitting tlie ease to be within the jurisdiction 
of the com:t, in supposing that he is en- 
titled to the relief he asks on petition. The 
provision contained in the 6th section of the 
bankrupt act, requiring the "jm-isdiction of 
the court in all matters and proceedings in 
bankruptcy to be exercised summarily, in 
the nature of summary proceeaings in 
equity," is not imderstood to embrace con- 
troversies respecting the title to property 
in which strangers are parties. Such con- 
troversies, according to their nature, are to 
be prosecuted by action at law, or suit in 
equity in the accustomed forms. 
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Case No. 1,874. 

BRIGHAM V. LTJDDINGTON et al. 

[12 Blatchf. 237.]' 

Circuit Court, S, D. New York. June 26, 
1874. 

Creditoes' Bill — Parties — Federal Courts — 

JURISDICTrON—ClTIZEXSHIP. 

1. S., in 1860, recovered a judgment against 
a Wisconsin corporation in a federal court in 
Wisconsin, and on a creditor's bill, filed by him 
thereon, in the same court, E., a citizen of 
Wisconsin, was, in October, 1870, appointed 
receiver of the property of the corporation. 
The corporation had, in 1857, hypothecated to 
L. certain notes and farm mortgages to secure 
notes of the corporation, held by L. This debt 
passed to D., who, after recovering judgment 
thereon, proceeded in equity against the cor- 
poration and C, in the same federal court in 
Wisconsin, to enforce payment of the judgment 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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out of property of the corporation in the hands 
of C, and obtained a decree, in May, 1870, 
that he recover of 0. a certain sum. Subse- 
quently, the debt to L., and the securities 
therefor, including the last named decree, 
passed to H., a defendant in this suit. In June, 
1870, H. sold the debt and securities and de- 
cree, but retained the farm mortgages, until 
he should be released from, or indemnified 
against, responsibility to the corporation there- 
for. The decree against C. being collectable, B., 
as receiver, filed this bill against C. and H, 
to compel satisfaction of such decree, and for 
the delivery thereupon to him of the farm mort- 
gages, to be applied in satisfaction of the judg- 
ment recovered by S: Eeld, that the corpora- 
tion was a necessary party to this suit. 

2. Although, under section 13 of the act of 
June 1st, 1872 (17 Stat. 198), an order could be 
made bringing in the corporation as a defend- 
ant, this court would then have no jurisdiction 
of this suit, as the plaintiff and the corporation 
would be citizens of the same state. 

[Cited in East Tennessee, Y. &, G-, B. Co. v. 
Atlanta & F. E. Co., 49 Fed. 614; Spencer 
V. Kansas City Stock-Yards Co., 56 Fed. 
743.] 

3. The plaintiff, deriving his authority from 
a federal court in Wisconsin, could not main- 
tain this suit in this court. 

[Cited in Olney y. Tanner, 10 Fed. 104.] 

[In equity. Bill by Jerome R. Brigham, 
receiver of the Milwaukee and Superior Kail- 
road Company, against Charles H. Ludding- 
lon and others, to enforce a decree. Dis- 
missed.] . ' 

Edward Salomon, for plaintiff. 
Everett P. Wheeler, for Luddington. 
Joseph H. Choate, for Barling and Davis. 

WOODRUFF, Circuit Judge. The com- 
plainant herein files his till as receiver of 
the debts, property, equitable interests and 
thiugs in action of the Milwaukee and Supe- 
rior Railroad Company, a corporation cre- 
ated by and under the laws of the state of 
Wisconsin. His appointment, and his au- 
thority as such receiver, are derived as fol- 
lows: One William B. Smith recovered a 
judgment against the said railroad company, 
on the 9th of August, 1860, for §3,029.50, in 
the United States district court for the dis- 
trict of Wisconsin, The execution which 
was issued upon the said judgment was re- 
tm'ned wholly tmsatisfied. * Thereupon the 
said Smith filed his bill in equity in. the said 
court, as a judgment a-editor, to discover 
rights, debts, equitable interests, property 
and assets of the judgment debtor, and to 
compel the application thereof to the pay- 
ment of the said judgment. This bEl was 
taken pro confesso against the said railroad 
company, November 27th, 1860. Under sub- 
sequent acts of congress, the said suit has 
been tr(insferred to, and jurisdiction thereof 
has become vested in, the circuit court of the 
United States for the eastern district of Wis- 
consin. Thereafter, on the 15th of October, 
1870, the complainant herein was, by an or- 
der of the last-named court, appointed re- 
ceiver as aforesaid, and gave security for the 
due performance of his duty. 

The nature and object of this present suit 



appear as follows: In 1857, the said rail- 
road company hypothecated with the Boston 
Locomotive Works certain notes and -mort- 
gages upon real estate in Wisconsin, known 
as farm mortgages, to secure to the said loco- 
motive works the payment of notes of the 
said raihroad company to the amount of $18,- 
000, given for locomotive engines. By assign- 
ment, the debt last mentioned came to Drmy 
& Page, of Massachusetts, who recovered 
judgment thereon, which being unsatisfied, 
Drmy & Page, by bill in the aforesaid cir- 
cuit court, proceeded against the said rail- 
road company, and the firm of Cross, Lud- 
dington & Scott, to enforce payment of said 
judgment out of property of the railroad 
company, alleged to have come to the hands 
of Cross, Luddington & Scott, and which 
ought to be applied to the satisfaction of the 
said judgment. Such proceedings were had 
in that suit, that, on the 2d of May, 1870, 
a final decree was therein rendered, by the 
said circuit com't, that the said Drmy & 
Page recover of Cross, Luddington & Scott, 
the sum of $19,110.68, with interest, amount- 
ing in all, at the date of the said decree, to 
$33,398.55. By subsequent assignments, &c., 
the debt originally due to the Boston Loco- 
motive Works, and all secm-ities therefor, in- 
cluding the last-named decree, came to the 
defendants in this present suii Barling and 
Davis. That debt, including interest, amount- 
ed, at the date of the last-named decree, to 
•§36,182.84. On the 18th of June, 1870, Barl- 
ing and Davis sold the said debt, with all the 
secm-ities held therefor, including the said 
decree against Cross, Luddington & Scott, 
but hold and still retain the farm mort- 
gages, until they shall be released from re- 
sponsibility to the railroad company, or be 
satisfactorily indemnified against liability 
or accountability therefor. It is conceded 
that the decree against Cross, Luddington & 
Scott is good and collectable. The complain- 
ant herein seeks to compel the collection of 
this decree and its application, or its appli- 
cation without actual eoUeetion, towards the 
satisfaction of thfe debt of §36,182.84, ofiCer- 
ing to pay the deficiency and any other just 
proper charges and demands, and prays that 
thereupon the aforesaid farm mortgages be 
delivered to him, to be by him enforced or 
collected for the payment and satisfaction of 
the said judgment in favor of William B. 
Smith, upon whose biU, as judgment cred- 
itor, the complainant herein was appointed 
receiver, as above stated. 

The foregoing are all the facts which seem 
to be necessary to make the points hereafter 
considered intelligible. These points will be ■ 
very briefiy disposed of. 

1. It is objected, that this suit is defective 
for want of parties, and that the presence 
of the Milwaukee and Superior Raih'oad 
Company is indispensable. This objection 
is well founded. The biU seeks a recovery ' 
of the property of that company from the 
hands of parties who axe accountable to 
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the company therefor, and seeks to apply 
that property for the benefit of an alleged 
judgment creditor of the company. In such 
a pursuit, two things are clear: (1.) The 
defendants ought not to be required to sur- 
render the property, except by a proceeding 
which shall operate as a full and final pro- 
tection to them against any futm'e claim by 
the railroad company to recover the same. 
A decree herein would not be conclusive 
against the railroad company, nor can a 
decree herein, gi'anting the relief sought, be 
made saving the rights of the said railroad 
company, without leaving the defendants 
liable to account to the railroad company for 
the very property which the decree compels 
them to smrrender. (2.) The property pur- 
sued is the property of the railroad company. 
The company has a direct interest in any 
disposition or appropriation thereof. How- 
ever clear, upon the facts appearing in this 
suit— exhibited, so far as the company is 
coneoi'ned, ex parre~it may seem to be, that 
the complainant is entitled to the relief 
prayed, it is no less char that the company 
has an interest in, and a right to be heard 
touching any interference with, or disposi- 
tion of, the property in question, which may 
afCect their future right of reclamation, and 
touching the terms and conditions upon 
which relief should be granted, and the 
extent to which, as the fi-uit of this litiga- 
tion, a recovery here should enure to the 
satisfaction of their debt to Smith; and they 
have especially such interest, inasmuch as, 
apparently, the property sought to be re- 
covered is more than sufficient for the satis- 
faction of the Smith judgment, and the 
sm-plus will belong to the company. They 
should be heard, also, in relation to the pay-, 
ment to be made to the defendants, and 
the charges to be allowed to the defendants, 
or either of them, as a condition of requiring 
the surrender. No decree granting the re- 
lief sought can, in this aspect of the case, 
be made saving the rights of the said com- 
pany; for, granting the relief is adjudicating 
upon those rights, and thus such attempted 
saving would be a contx-adiction of the de- 
cree itself. See Florence Sewing Mach. Co. 
V. Singer Manuf g Co. [Case No. 4,884], and 
cases there cited. It follows, that this suit 
cannot be maintained without making the 
railroad company a party. 

2. It is suggested, in one of the briefs, 
that, if the court should be of the opinion 
that the Milwaukee and Superior Railroad 
Company is a necessary party, an order 
should be made directing the railroad compa- 
ny to be brought in as a defendant, under and 
by virtue of section 13 of the act of congress 
of Jime 1st, 1872 (17 Stat 198); and that an 
the present parties would be satisfied with 
such an order, since they all desire a decree 
on the merits. Although that act was pass- 
ed since this suit was brought, I am inclined 
to think it is sufliciently comprehensive to 
warrant such an order. But hereupon a 



difficulty occurs, which is fatal to any pro- 
ceeding thereafter in continuance of this 
suit If the railroad company be brought 
in as defendant, it will defeat the jurisdic- 
tion of the coxn-t over the suit itself. The 
complainant and one of the then defendants 
will be citizens of the same state—Wisconsin. 
I know of no mode in which this difficulty 
can be overcome. The question would then 
be one of jurisdiction, not of parties, but of 
the action. That jurisdiction cannot be 
gained even by consent of parties; and, 
where an action cannot be sustained be- 
tween the complainant and each one of the 
defendants, the court has no jm'isdietion of 
the action. Strawbridge v. Cm-tiss, 3 
Cranch [7 U. S.J 267; Ward v. Arredondo 
[Case No. 17,148]; Ketchum v. Farmers' 
Loan & Trust Co. [Id. 7,736]; Susquehanna, 
etc., Coal Co. v. Blatchford, 11 Wall. [78 
U. S.] 172; Northern Indiana R. Co. v. 
Michigan Cent R. Co., 15 How. [56 U. S.] 
233; Horn v. Lockhart, 17 Wail. [84 U. S.] 
570. The act of 1872 does not prevent this 
result It authorizes, in certain cases, the 
bringing in of parties defendant not found 
within the disti'ict It presci'ibes a substi- 
tute for service of process, but neither en- 
larges nor affects the jurisdiction of the 
court over the action itself. If the court 
would not have such iurisdiction, had the 
defendant been found and served within the 
district, it cannot acquire such jm-isdiction 
by order published as directed in that act. 
Neither the constitution nor the judiciary 
act of 1789 [1 Stat 73], as uniformly con- 
strued by the federal courts, give jurisdic- 
tion of an action where the complainant and 
one of the defendants are citizens of the 
same state. Nor does anything in the act 
of 1872 warrant the suggestion that eongi-ess 
intended anything more than to furnish a 
means of obtaining jurisdiction of the person 
of a defendant not found within the district 
in actions ivhereof the court, under the con- 
stitution and existing statutes, would have 
jurisdiction, if all of the defendants were 
personally served with process within the 
disti'ict, or voluntarily appeared. To adopt 
the opposite consti'uction would lead to the 
absurdity, that, when a defendant volun- 
tarily appeared, or was personally served 
within the district, the court would have no 
jurisdiction of the action; but when, by the 
mere accident of absence from the district, 
the defendant could be served by order and 
publication, jurisdiction would be obtained. 
I conclude, therefore, that an order to bring 
in the absent defendant would be of no 
advantage to the complainant , 

3. I notice, without enlarging upon the sub- 
ject, a further objection, viz., that the com- 
plainant, having no right or authority, except 
such as was conferred by an order of the 
chrcuit com-t of the United States for the 
eastern district of Wisconsin, cannot main- 
tain this suit in this disti'ict. The opinion 
of the supreme com't in Booth v. Clark, 17 
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How. [58 XJ. S.] 322, seems to me fvilly to 
sustain this objection. That was an action 
in the circuit court for the District of Co- 
Imnbia, by a receiver appointed under a 
creditors' bill filed in a court of equity of 
the state of New Yorls:. He was held not 
entitled to sue. The suggestion of coun- 
sel, that the circuit court for this district 
and the circuit court for the eastern dis- 
ti'ict of Wisconsin derive their authority from 
the same government and the same federal 
lows, does not meet the difl5.culty. The de- 
cision did not proceed upon the sole gi'ound 
that the jurisdiction of New York was for- 
eign to that of the federal courts; but on 
the ground that such a receiver could not 
sue in another territorial jm'isdiction. The 
circuit court for this district and the circuit 
coin*t for the eastern district of Wisconsin 
each exercises sl, local and limited jurisdic- 
tion, and I am not able to withdraw this 
case from the operation of the decision of 
the supreme court above cited. See, on this 
subject, Hope Mut. Life Ins. Co. v. Taylor, 
2 Rob. [N. Y.I 278. 

To the suggestion of counsel, that, by the 
statutes of Wisconsin, receivers appointed on 
creditors' bills are vested with full title, and 
have fuU authority, to maintain suits, which 
this eotttt ought to recognize, it must siiffice 
to say: (1) This receiver was appointed un- 
der and by virtue of the general power of 
courts of equity, and with such effect only 
as is due to the order of the court maldng 
the appointment He was not appointed 
under or by virtue of any statute. (2) The 
statutes of the state of Wisconsin cannot 
enlarge or alter the effect of an order or 
decree of the circuit com*t of the United 
States, nor enlarge or modify the jm:isdic- 
tion of that court or its efficiency. Payne 
V. Hooli, 7 Wall. [74 U. S.3 425. 

These views render it wholly unnecessary 
to consider the merits of this suit or the 
various matters ably discussed on the hear- 
ing. I am constrained to conclude that the 
bill should be dismissed. 
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BRiaHT V. BOYD. 

[1 Story, 478.] ^ 

Circuit Court, D. Maine. May Term, 1841. 

ExECUions AKD Abmixistrators — Sales under 
Order of Court —Taxation — Sai,e for Nox- 
PATMEUT — Redemption — Injunction — Aiding 
Legai, Proceedings— Sales— Defective Title 
— Bona Pide Pcrchaseks— Isiprovements. 

1. Where an administrator, not having i>re- 
viously given the proper bond, with surelies, 
and had it approved by the judge of probate, 
sold certain real estate, it was Jidd, tiiat the 
bond was a necessary prerequisite to such a 



^ [Reported by William W. Story, Esq.] 



sale, and, it not having been given, the sale 
was void. Whether the omission was acciden- 
tal or not, it could not be treated as a mis- 
talie or accident remediable in a court of eq- 
uity. 
[Cited in Carr v. Gale, Case No. 2,435.] 

2. Although courts of equity may afford re- 
lief against the defective execution of a power 
executed by a party, yet they cannot afford 
relief against the defective execution of a 
power created by law. Nor can they dispense 
with all the neeessary formalities; but there 
may be exceptions to this rule. 

3. Where certain real estate was sold for the 
taxes, and subsequently passed through vari- 
ous persons by intermediate conveyances, it 
was hdd, that the right of redemption was 
against the very person possessed of the title 
at the time of the redemption. The tax title 
having been purchased, while the suit was 
pending, it was held, that a title so obtained 
did not, by the local decisions, constitute any 
defence to the action of law. Yet relief Tvill 
be granted by way of injunction in equity, 
where the tenant has, pendente lite, acquired a 
title paramount to that of the demandant, if 
he cannot avail himself of it as a defence to 
the original suit at law, or cannot, after re- 
covery, maintain an action to regain the pos- 
session. The statute of Maine of the 27th of 
June, 1820, e. 47, commonly called the "Bet- 
terment Act," applies only where the tenant 
has been in actual possession of the land for 
six years or more before the action brought, 
by virtue of a possession and improvement, 
Tvhich term had not in this case elapsed, when 
the writ of entry was brought 

4. Quaere, whether the maxim "qui tacet, 
consentire videtur; qui potest, et debet vetare, 
juhet, si non vetat," is applicable to minors, 
who stand by, and make no objection, and dis- 
cover no adverse title, having a reasonable dis- 
cretion, from their age, to understand and act 
on the subject; and whether the guardian is 
bound to disclose his ward's title, and how far 
the ward is bound by his silence or hegligence, 
and whether there is any distinction between 
minors living within the state and without the 
state. 

5. Where the owner of an estate, after a re- 
covery thereof at law from a bona fide pos- 
sessor for a valuable consideration without no- 
tice, seeks an account in equity, a plaintiff, 
against such possessor for the rent and profits, 
courts of equity will allow him to make a de- 
duction therefrom of all the meliorations and 
improvements made beneficially by him on the 
estate, and thus to recoup them from the rents 
and profits. The same doctrine holds in cases, 
where the owner of an estate has only an equi- 
table title thereto. The Roman law also al- 
lowed comnensation for all beneficial expendi- 
tures, and If a bona fide holder of real estate 
paid money to discharge any existing incum- 
brance or charge upon it, without notice of the 
informality of his title, he was entitled to reim- 
bursement, pro tanto. 

[Cited in Williams v. Gibbes, 20 How. (61 
U. S.) 538; Stark v. Starr, Case No. 13,- 
307; Kanawha Coal Co. v. Kanawha & 
Ohio Canal Co., Id. 7,606; Neff v. Pennoyer, 
Id. 10,085; Griswold v. Bragg, 48 Fed. 
521; Canal Bank v. Hudson, 111 XS. S, 
83, 4 Sup. Ct 312; Doe v. Roe. 31 Fed. 
99; Davis v. Gaines, 104 tJ. S. 380.] 

[lu equity. BiU by John Bright against 
John W. Boyd for injunction and other re- 
lief. Interlocutory decree for plaintiff, and 
order of reference to a master.] 

The bill stated in substance as follows: 
That on the 3d day of November, 1816, .Tohn 
P. Boyd was seised in fee of the southerly 
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part of lot No. 37, in Bangor, according to 
the survey and plan of the Settlers' Lots, 
made hy Park Holland, in 1801. That John 
P. Boyd made his will on the third day of 
November, 1816, a copy of which is recited, 
and thereby bequeathed one quarter part of 
his estate to John Wallace Boyd, born in 
October, 1814, his natm-al son, &c. That 
John P. Boyd died on the 5th day of Octo- 
ber, 1830, not having revoked his will. That 
on the ISth of October, 1830, E. L. Boyd 
proved the will in Boston, as one of the ex- 
ecutors. On the 31st of May, 1831, he filed 
a copy of the said wiU in the probate court 
in Penobscot county, and administration 
with the will annexed, was granted to John 
Merrill of Portland, who gave bond, accept- 
ed the trust, and retui'ned an inventory. 
The personal estate was not sufficient to pay 
the debts hf $4,500. 

It further stated, that John Men-ill, on tlie 
31st of October, 1831, petitioned for license 
to sell real estate to raise $4,5C0, and charges, 
which was granted on the 29th of Novem- 
ber, 1831. That on the 28th of January, 

1832, Merrill took the oath, and made and 
executed to William D. Williamson, judge 
of probate, &c., a bond, in due form of law, 
with two good and sufficient sureties in said 
bond named. That on the 19th and 26th of 
June, and 3d of July, 1832, Merrill caused 
advertisements of the time and place of sale 
to be published in the Eastern "Hepublicaa," 
according to the order of the com't. On the 
20th of July, 1832, the time of sale, the agent 
of Merrill was present, and adjom-ned the 
sale to August 1st, 1832, and advertised the 
said adjournment That on the 1st day of 
August, 1832, Merrill, the administrator, sold 
the lot No. 37, also lot No. 36, (claimed by 
the said Boyd, but owned by the state of 
Maine,) to Allen Oilman, Joseph Treat, Wil- 
liam Lowder, and Ebenezer French, for 
$1,474.87, the fuU value of the lots at the 
time of sale. That on the 2d of August, 
1S32, Merrill, as administi'ator, made a deed 
to the said persons, and on the 29th of Au- 
gust, aclinowledged the same, and on the 
1st of May, 1833, the deed was recorded in 
the registry of deeds, Penobscot county. 

It further stated, tiiat on the 24th April, 

1833, Ti'eat, French, and Lowder, for a valu- 
able consideration, conveyed to the Penob- 
scot 'ilill Dam Company, three fourths of 
the following described parcels of land, parts 
of lots 36 and 37, to wit, &c. containing 49 
acres, more or less, being the front part of 
lots 36 and 37, meaning to convey all the 
land, between the then travelled road and the 
river. A. Gilman conveyed one fom-th of 
lot 36 and 37 to Amos Davis. On the 19th 
of October, 1833, Amos Davis conveyed his 
one fourth to the Penobscot Mill Dam Com- 
pany, by deed recorded April 25th, 1835. 
That, on the 10th of September, 1834, the 
Penobscot Mill Dam Company conveyed to 
John B. Tvlarshall, by deed of that date, lot 
No. 30. And on the 6th of April, 1835, Mar- 



shall conveyed the south half of the said lot 
to Mark Trafton. That on the 6th of April, 

1835, Trafton conveyed the same to Sarah 
G. Marshall. That on the 25th of August, 

1836, John E. and Sarah G. Marshall, con- 
veyed to the plaintiff the said lot No. 30, to- 
gether with the dwelling house and stable 
thereon standing. That on the 3d of April, 

1837, the plaintiff conveyed to John E. Mar- 
shall lot No. 30 and buildings, by a deed of 
release and quitclaim. On the 3d day of 
April, 1837, Mai'shaU conveyed the said lot 
No. 30, subject to a mortgage of John E. 
Marshall to Guy C. Cargill, to secure a note 
for $737.35 and interest in four days, dated 
September 14th, 1836. 

It further stated, that at the time of the 
purchase by the plaintiff, (Bright,) he be- 
lieved, that said Merrill had complied with 
the requirements of law, and was able to 
give a good title to lot No. 30. He also be- 
lieved, that prior to advertising the sale of 
real estate, Merrill, the administrator, took 
the oath and gave a bond, as required by 
law, on the sale of real estate; that, before 
malving the bond, Nathaniel Hatch, his 
agent, submitted the names of proposed 
sureties to the judge of probate, who said 
they would be satisfactory, and the bond was 
accordingly executed. That after the execu- 
tion of the bond, and before advertising. 
Hatch, the agent, informed the said judge, 
that he had received the said bond, duly exe- 
cuted by the said Merrill, as principal, and 
Samuel E. Crocker and J. N. Merrill, as sure- 
ties, and that the said judge said he would 
approve the same. That the plaintiff has 
been informed and believes that through 
some accident the said bond was not filed in 
the probate office of Penobscot county, imtil 
after the sale of the said lot by the said 
Merrill, as aforementioned. That after the 
deed from Merrill, the administi'ator, to 
Treat and others, the persons under whom 
the plaintiff claims lot No. 30, confidently re- 
lying on the goodness and legality of their 
title under the deed of said Merrill, have ex- 
pended large sums of money in improving 
the said lot, in erecting a large dwelling- 
house and stable thereon, and in causing oth- 
er benefits to be done to the same, to the 
sum of ?4,000, or thereabouts; and that the 
said lot No. 30, at the time of said sale, and 
now, had no improvements been made by 
the grantees of the said Merrill, or their as- 
signs, would not have been worth more than 
at the rate of $12 per acre, and that the 
said lot contains only one fifth part of an 
acre or thereabouts. That the plaintiff be- 
lieves, that, the said Merrill, and his agents, 
acted honestly and fairly in the sale of the 
said estate. 

The bill then goes on to state, that the 
plaintiff has been informed, and believes, 
that on the third day of December, 1831, the 
inhabitants of school district No. 4, in said 
"Bangor, at a legal meeting, voted to raise 
the sum of $350 for the pm'pose of complet- 
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ing a schoolhouse in the said district; and 
that the assessors of Bangor, on the 3d day 
of January, 1832, assessed the said sums with 
overlayings on the said tax, being §13.56, 
upon the polls and estate of the inhabitants 
of said district, and upon the estate of per- 
sons not resident thereon. That the sum of 
$10 was assessed on lot jSTo. 37, being within 
the limits of the said school district; and 
the assessors delivered a list of their assess- 
ments, together with a warrant for collec- 
tion, to Newell Bran, collector of taxes of 
Bangor for 1831. That the said $10 not be- 
ing paid, and the proprietors of lot No. 37 
not living or resident in said district, the 
said collector duly advertised the said lot 
No. 37, for sale at auction at the tavern of 
Advardis Shaw, in said Bangor, on the 31st 
of July, 1832; and adjourned the sale to 
August 2d, when the said lot No. 37 was 
sold, to pay the said taxes and intervening 
charges, to William Thompson, the highest 
bidder, for $14. That Newell Bran, collec- 
tor, on the 2d of August, 1832, conveyed the 
said lot to said "William Thompson, subject 
to the statute redemption by proprietors, be- 
ing five years. That the said lot No. 37 not 
being redeemed by the proprietors, William 
Thompson, on the 31st of July, 1837, con- 
veyed the said lot to Gilman and others, and 
that the plaintiff claims to hold the said lot 
No. 30 under the said sale for taxes. That 
the plaintiff is informed, that the title to lot 
No. 30, acquired by the said Oilman and oth- 
ers, would enure to his benefit; but that the 
said title would not be a sufficient defence in 
a trial at law, to a suit instituted previous 
to the acquisition of that title. That the de- 
fendant, on the 11th of April, 1837, sued the 
plaintiff at the May term of the circuit com-t 
of the United States, for an undivided fom-th 
of a certain tract of land, being the prem- 
ises, which John E. Marshall conveyed to 
the plaintiff; and the said action was en- 
tered at the May term, and continued to the 
May term, 1838, when the defendant recov- 
ered judgment against the plaintiff for pos- 
session of the said one fourth of the said 
lot No. 30 and costs of suit. 

The bill concludes with a prayer, that Boyd 
may be decreed to pay to Bright the full 
value in money of all the improvements upon 
the premises, demanded in the said writ, 
made by the plaintiff, and those under whom 
he claims, before the commencement of said 
suit, or release to the plaintiff all his right 
to the said premises, or that the plaintiff 
may have such further relief, as equity re- 
quires; also for an injimction or perpetual 
stay of execution, and for a subpoena. 

The answer objects to the plaintiff's right 
to prosecute the bill, and excepts to the juris- 
diction of the court; and goes on to state, 
that John P. Boyd died seised in fee of lots 
36 and 37; that the state of Maine had no 
right or interest in said lot 36; that J. P. 
Boyd made his will, &c. as stated in the bill. 
It also denies, that the personal estate was 
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insufBcient to pay the just debts, which he 
owed at the time of his death. That the 
defendant has been informed and believes, 
that the debts due J. P. Boyd, at the time 
of his death, -were more than sufficient to 
pay an the debts, which he owed at the time 
of his death, with incidental charges. That 
John Merrill was never legally authorized 
and licensed to sell the estate of J. P. Boyd, 
never took the oath and gave bond, nor 
gave notice or made sale, as the law requires, 
and that Merrill's proceedings were nuU and 
void, ■ and no right or title passed thereby. 
That if the several deeds were made and 
executed, as is alleged in the plaintiff's bill, 
(of which the defendant has no knowledge, 
but denies and requires proof of it,) the 
same were iUegal and void, and nothing 
passed tliereby. It denies the conversation 
held with the judge of pi-obate, and the ob- 
servations or declarations ascribed to him; 
and states, that the defendant has been in- 
formed, that some improvements have re- 
cently been made on lot No. 30, but far short 
of the amount alleged in the said bill; and 
the value of the said lot, independent of the 
said improvements, is much greatex* than the 
amount set forth. It states that the build- 
ings and improvements were made within 
six years next before the commencement of 
the defendant's action against the plaintiff, 
and that the said Bright, and those under 
whom he claims, had not had lot 30 in actual 
possession, for the term of six years next 
before the commencement of the said ac- 
tion; and the plaintiff has no right to claim 
or demand any compensation or allowance 
for such buildings and improvements, and 
this court has no right or authority to allow 
the same. That no tax was legally votedl 
by the said school district, nor legally as- 
sessed on the said lot No. 37; that Bran had? 
no right or authority to deed the said lot, 
and that he never did legally advertise and! 
sell the said lot, nor make any legal convey- 
ance thereof to Thompson, or any other- 
person; and ■ that all proceedings named im 
the said bill, relating to the said tax were- 
illegal and void, and no right, title, or estate- 
was conveyed thereby. But that the defend- 
ant, at the time of the pretended sale, to> 
wit, on the 2d of August, 1832, being owner 
of the said lot 37, was a minor, residing in 
Boston, Massachusetts, and, by the laws of 
the state, he had dght years to redeem the 
land, which had not elapsed. That, not- 
withstanding the said sale was void, the de- 
fendant, not waiving his right, but to avoid' 
litigation, did, on the 25th of April, 1839,. 
and within eight years after the pretended" 
sale, redeem the said lot by tender of the 
amount of taxes, charges, and interest, at 12" 
per cent, amounting in all to $— , -which 
sum the defendant brings into court That 
the defendant denies a sale or conveyance 
by Thompson to Oilman, Treat, Lowder, and 
French, and by them to Bright That the 
defendant commenced his action against the 
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«aid. Bright, to obtain his just rights, and 
pursued the same to judgment, and ought 
not longer to be deprived of the benefit of 
the said judgment, but to hare a writ of pos- 
session, which he prays for, without further 
delay. It fux-ther states, that the defend- 
ant has no linowledge of the motives or ex- 
ertions of Merrill, the administi-ator, or his 
agents, in fixing on the time and place for 
the sale of the said lands, and that all their 
proceedings in relation thereto are void; and 
that the price at which the said lands are 
alleged to have been sold, is far short of the 
value of tliat land; nor had Merrill, as he 
believes, given bond, &c., and that none was 
given till long after his pretended sale. That 
the defendant has no knowledge or informa- 
tion of the circumstances under which Bright 
pm'chased lot 30, or whether he knew of the 
legal defects and irregulai-ity of the said 
Merrill's proceedings, but as they are mat- 
ters of record, he is presumed to have been 
acquainted with them. That the defendant 
had no knowledge or information of any 
pretended assessment of a tax on the said 
lot, nor tliat any bills had been committed 
to the said Bran, nor that the said lot had 
been advertised or sold to the said Thomp- 
son before the commencement of the said ac- 
tion against the said Bright, nor until the 
trial of the said action. 

The cause was set down for a hearing at 
this term, upon the bill, answer, and evi- 
dence, the general replication having been 
filed, and was argued by Preble and Hobbs, 
for plaintiff, and by Longfellow and Rogers, 
for defendant. 

STORY, Circuit Justice, delivered the opin- 
ion of the court at the argument, and after- 
wards said; The opinion of the court was 
briefly stated at the argument, and an or- 
der passed accordingly. But I have since 
thought the whole subject deserved a fuUer 
examination and statement; and have, there- 
fore, since that time drawn up our views 
more at large. Tt^'O titles are set up in the 
bill, as grounds of relief. The first is, that 
the plaintiff claims, by intermediate convey- 
ances, the land in controversy, under an ad- 
ministration sale, made for the payment 
of debts, by the administrator with the will 
annexed of John P. Boyd, the testator, under 
whose will the defendant claims title as his 
-devisee, and in virtue thereof has recovered 
the premises in an action at law, against 
Bright (the plamtife). It is admitted, that 
the administi-ator was duly licensed to make 
■ the sale, in 1832; and that he complied with 
all the requisites of law necessary to the va- 
lidity of the sale, except that previous to the 
sale no bond with sureties was given by the 
administi-ator, for the faithful discharge of 
his duty to, and approved by the judge of 
probate. In point of fact. It seems that a 
bond with sureties was executed before the 
sale, and the names of the sm-eties were sat- 



isfactory to the judge of probate; but the 
bond was not approved by the judge or filed 
in the probate oflice untU several years after- 
wards, in 1835. Upon this case coming out 
on the ti-ial of the action at law, (a writ of 
entry,) the court held, that the giving of the 
bond was by law an essential prerequisite 
to the sale; and, it not having been complied 
with, the sale was consequently invalid, and 
passed no title to the purchaser. See Act 
Me. March 20, 1821, c. 51, § 68; Act Me. 
March 21, 1821, c. 52, § 2; Act Me. March 16, 
1830, c. 470, § 6; 1 Laws Me. (Ed. 1821) pp. 
223, 227; 3 Laws Me. (Ed. 1830) p. 31o. 

It is now argued, that however correct 
tbis doctrine may be at law, yet, in a court 
of equity, the omission to give the bond with- 
in the stipulated time, ought not to be held 
a fatal defect; but it should be ti-eated as 
a mistake, or inadvertence, or accident, prop- 
erly remediable in a com't of equity. We do 
not think so. The mistake was a voluntary 
omission, or neglect of duty, and in no just 
sense an accident. But if it were otherwise, 
it would be difiicult, in the present case, to 
sustain the argument. This is not the case 
of the defective execution of a power, cre- 
ated by the testator himself; but of a pow- 
er, ci'eated and regulated by statute. Now, 
it is a well settled doctrine, that although 
courts of equity may relieve against the de- 
fective execution of a power, created by a 
party; yet they cannot reheve against the 
defective execution of a power, created by 
law, or dispense with any of the formalities 
required thereby for its due execution; for 
otherwise the whole policy of the legislative 
enactments might be overturned. 1 Story, 
Eq. Jul-. (2d Ed.) §§ 96, 177. There may, per- 
haps, be exceptions to this rule; but if there 
be, the present case does not present any 
circumstances which ought to take it out of 
the general rule. 1 Story, Eq. Jur. (2d. Ed.) 
§ 177, and note 1; 2 Chance, Powers, arts. 
2985, 2987; Sugd. Powers (3d Ed.) p. 370; 
Lord Mansfield in Zouch v. Woolston, 2 
Burrows, 1146; Earl of Darlington v. Pulte- 
ney, Cowp. 266, 267. Therefore, it seems to 
us, that the non-compliance with the statute 
prerequisites, in the present case, is equally 
fatal in equity, as it is in law. 

Then, as to the tax title. It is admitted, 
that the sale of the land for the taxes, in 
August, 1832, was valid, and the title con- 
ferred thereby on the purchaser was good, 
subject to the statute right of redemption 
within five years, and, in case of minors, 
(in which predicament the defendant was 
at the time of the sale) of eight years. St. 
Me. March 12, 1831, e. 501; 3 Laws Me. 349. 
The land by intermediate conveyances under 
this sale became vested in Allen Gilman in 
1837, (under whom the plaintiff claimed title 
to the premises by the administi-ation sale); 
and the defendant within the eight years 
after the tax sale, to wit, in April, 1839, of- 
fered to redeem the same from Gilman, and 
to pay him the amount then claimed by him 
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under the tax sale, Gilman declined to re- 
ceive payment, and waived any formal ten- 
der. So that, if the tender was made to the 
right party, the redemption was sufficiently 
claimed to entitle the defendant to reassert 
his original right. It has heen suggested at 
the argument, that the tender ought not to 
have been made to Gilman, hut to the origi- 
nal purchaser at the tax sale, or to the pres- 
ent plaintifiC, Bright. We think otherwise; 
for upon the natm'al, and indeed almost nec- 
essary construction of the statute the right 
of redemption must be .against the party, 
who is possessed of the tax title at the very 
time of the redemption; for such party alone 
is entitled to the redemption money, as hold- 
ing the conditional estate; and a tender to 
any other person, in whom the title is no 
longer vested, would displace his rights, and 
might deprive him of the intervening charges, 
which had been incurred by him, for which 
he might justly claim a remuneration under 
the statute. Now, Gilman alone, possessed 
the tax title at the time of the supposed ten- 
der; and the plaintiff (Bright) has never re- 
ceived any conveyance thereof from Gilman; 
but, at most, he only claims by way of es- 
toppel against Gilman, foimded on the for- 
mer conveyance of the administi-ation title. 
Sm'ely it is not for the owner to trace out 
and search for titles, originating coUateral- 
ly, or by estoppel, before he is entitled to re- 
deem. He can look only to the legal title, as 
it stands upon the public records of the 
country, under derivative conveyances from 
the purchaser. It has also been said, that 
the amoimt due was not ascertained, or ten- 
dered to Gilman. But the true answer is, 
that it was his duty at the time of the prof- 
fered tender to state the full amount, which 
he, or those, under whom he claimed, were 
entitled to; and, by waiving the tender, he 
waived any objection on this head. 

There is another consideration, which 
bears upon the tax title. It was purchased 
pending the suit at law; and, by the local 
decisions, it has been established, that such 
a title, so obtained, cannot constitute any de- 
fence to the action at law. Thus, in An- 
drews V. Hooper, 13 Mass. 472, it was held, 
that a tenant in a real action cannot give in 
evidence a titte, obtained by him since the 
commencement of the suit, by way of de- 
fence. The ground of the decision was, that 
a different com-se would operate unequally 
and unjustiy by enabling the tenant to for- 
tify a defective titie, and avoid the payment 
of the costs of tiie action. I confess, as a new 
point, I should feel some diSacully in assent- 
ing to the doctrine upon such a ground; for 
it can hardly be said, that if the demandant 
has not a perfect titie, there is either injus- 
tice or inequality in not allowing him to re- 
cover against a tenant, who at the very time 
of the trial is in possession under a higher 
or .7 better titie. If the tenant has obtained 
a paramount titie to the demandant, sub- 
sisting in a tliird person, what reason is 



there, why he should be ousted of his pos- 
session by a demandant under an inferior 
and defective titie? If the titie is derived 
from and under the demandant himself, why 
should he be permitted to defeat the effect 
of that titie? There may be good reason for 
saying, that an outstanding titie in a third 
person, with whom the tenant has no priv- 
ity, shall not be interposed to defeat a pres- 
ent, although inferior, titie of the demand- 
ant. But, when there is a privity of titie 
established in the tenant, it Is not easy to 
see, why the tenant may not avail himself 
of it. It is by no means ti'ue, as a general 
proposition, that a defence, arising pendente 
lite, may not even at the common law be 
made effectual, as a defence to the suit. 
Pleas puis darrein continuance are of this 
sort. It was said by Lord BUenborough in 
Le Bret v. PapiUon, 4 East, 502, that no 
matter of defence, arising -after action 
brought, can be properly pleaded in bar of 
the action generally. That is true; and 
yet it is equally true, tha^- \t may be pleaded 
against the fm'ther maintenance of the suit, 
as was established by the judgment of his 
lordship in that very case. Besides; what 
is the effect of the docti-ine? Either a re- 
covery in the action at law will operate as 
a bar to any future action, brought by the 
tenant against the demandant, founded upon 
the titie so acquired pendente lite, which 
would certainly be most unjust and incon- 
venient, and has never, to my knowledge, 
been established as sound law; or, it will 
only turn the tenant round to a new writ 
of entry, to recover the premises from the 
demandant, after he shall have acquired pos- 
session under a writ of habere facias posses- 
sionem; a circuity of action, which certainly 
has nothing to recommend .it, since it would 
only multiply costs. There is this addition- 
al consideration, which has no small weight; 
that, if the paramount or derivative titie had 
its origin and existence before the suit was 
brought, it shows, that the demandant relies 
on an originally defective titie; and that the 
real difficulty in the case is, not that the out- 
standing titie ought not to be a bar, but that 
the tenant, imtil he has acqmred a privity 
thereunto, is prohibited by technical princi* 
pies from availing himself of it. There cer- 
tainly are cases, in which a mere disseisor 
may avail himself of the defective titie of 
the demandant, as a defence, although he 
may not connect himself with it. The case 
of Wellington v. Gale, 13 Mass. 483, 48&, 
sufficiently establishes that. However, I do 
not mean to do more than to express my 
doubts, if the question were new. Consid- 
ering it as a settied docti'ine of local law, it 
is very clear, that relief ought to be granted 
by way of injunction in equity, where the 
tenant has, pendente lite, acquired a para- 
mount titie to that of the demandant, if he 
cannot avail himself of it, as a defence to the 
original suit at law; or, if he cannot after 
the recovery maintain an action to regain. 
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the possession. In my opinion, the recovery 
would under such circumstances operate no 
bar to a future action at law by the tenant; 
and, therefore, no relief in equity woiild 
seem to be required, founded upon the title 
acquired pendente lite. But as the tax ti- 
tle in the present case, for the reasons al- 
ready stated, never became absolute, the bill 
under any aspect of the case does not seem 
maintainable, so far as respects that title. 

The case, then, resolves itself into the mere 
consideration, whether the plaintiff is enti- 
tled to any allowance for the improvements 
made by him, or by those, under whom he 
claims title, so far as those improvements 
have been permanently beneficial to the de- 
fendant, and have given an enhanced value 
to the estate. There is no doubt, that the 
plaintiff in the present biU is a bona fide pur- 
chaser for a valuable consideration, without 
notice of any defect in his title. Indeed, he 
seems to have had every reason to believe, 
that it was a valid and perfect title; and 
this, also, seems to have been the predica- 
ment of aU the persons, who came in under 
the title by tl^e administration sale; for it is 
not pretended, that any one of them had ac- 
tual notice, that no bond was given to the 
judge of probate previous to the sale. And, 
indeed, all of them, including the purchaser 
at the sale, acted upon the entire confi- 
dence, that all the prerequisites, necessary 
to give validity to the sale, had been strict- 
ly complied with. The original purchaser 
was, if at aU, affected only by the construc- 
tive notice, which put him upon inquiry, as 
to the facts necessary to perfect the right to 
seU. The statute of Slaine of 27th of June, 
1S20, c. 47, commonly called the "Betterment 
Act," will not aid the plaintiff; for that stat- 
ute applies only to cases, where the tenant 
has been hi actual possession of the lands 
for six years or more, before the action 
brought, by virtue of a possession and im- 
provement, which term had not elapsed, 
when this writ of entry was brought. So 
that, in fact, the whole reliance of the plain- 
tiff must be upon the aid of a court of equity 
to decree an allowance to him for the im- 
provements, made by him, and those, under 
whom he claims, upon its own independent 
principles of general justice. 

Two views are presented for consideration. 
First, that the defendant has lain by, and 
allowed the improvements to be made, with- 
out giving any notice to the plaintiff, or to 
those, under whom he claims, of any defect 
in their title; which of itself constitutes a 
just ground of relief. Secondly, that if the 
defendant is not, by reason of his minority 
and residence in another state at the time, 
affected by this equity, as a case of con- 
structive fraud or concealment of title; yet 
that as the improvements w^ere made bona 
fide, and without notice of any defect of 
title, and have permanently enhanced the 
value of the lands, to the extent of such 
enhanced value the defendant is bouxid in 



conscience to mate compensation to the 
plaintiff ex aequo et bono. 

In regard to the fii-st point, it has been 
well remarked by Sir William Grant (then 
master of the rolls) in Pilling v. Armitage, 
12 Ves. 84, 8o, "that there are different posi- 
tions in the books with r-egard to the sort of 
equity, arising from laying out money upon 
another's e-state through inadvertence or 
mistake; that person, seeing that, and not 
interfering to put the party upon his guard. 
The case with reference to that proposition, 
as ordinarily stated, is that of building upon 
another man's ground. That is a case, 
which supposes a total absence of title on 
the one side, implying, therefore, that the 
act must be done of necessity under the in- 
fluence of mistake; and undoubtedly it may 
be expected, that the party shoiild adver- 
tise the other, that he is acting under a 
mistake." The learned judge is clearly 
right in this view of the doctrine; and the 
duty of compensation in such cases, at least, 
to the extent of the permanent increase of 
value is founded upon the constructive fraud,, 
or gross negligence, or delusive confidence 
held out by the owner; for under such 
circumstances the maxim applies: "Qui 
facet, consentire videtur; qui potest, et 
debet vetare, jubet, si non vetat." See 
1 Story, Eq. Jur. g§ 388-391; Green v. Bid- 
die, 8 Wheat. [21 U. S.] 1, 77, 78; 1 Aladd. 
Oh. Pr. 209, 210. Whether this doctrine is- 
applicable to minors, who stand by, and 
make no objection, and disclose no adverse 
title, having a reasonable discretion from 
their age to understand, and to act upon the 
subject; and whether, if under guardian- 
ship, the guardian would be bound to dis- 
close the title of his ward; and how far 
the latter would be bound by the silence or 
negligence of his guardian; and whether 
there is any just distinction between minors, 
living within the state, and minors, living 
without the state; these are questions of no- 
inconsiderable delicacy and importance, 
upon which I should not incline to pass 
any absolute opinion in the present state of 
the cause, reserving them for further con- 
sideration, when all the facts shall appear 
upon the report of the master. There axe 
certainly cases, in which infants themselves- 
will be held responsible in courts of equity 
for their fraudulent concealments and mis- 
representations, whereby other innocent per- 
sons are injured. See 1 Story, 15q. Jur. g 
385; 1 Fonbl. Bq. Jur. bk. 1, c. 3, § 4; Savage- 
V, Foster, 9 Mod. 35. 

The other question, as to the right of the- 
piu'chaser, bona fide and for a valuable con- 
sideration, to compensation for permanent 
improvements made upon the estate, which 
have greatly enhanced its value, tmder a 
title, which turns out defective, he having 
no notice of the defect, is one, upon w^hich, 
looking to the authorities, I should be 
inclined to pause. Upon the general prin- 
ciples of covu'ts of equity, acting ex aequo ei 
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bono, I own, that tliere does not seem to 
me any just groimd to doubt, tbat compensa- 
tion, imder such circumstances, ought to be 
allowed to the full amount of the enhanced 
value, upon the maxim of the common law, 
"nemo debet locupletari ex alterius incom- 
modo;" or, as it is still more exactly ex- 
pressed in the Digest, "jure natui*ae aequum 
est, neminem cum alterius detrimento et 
injuria fieri locupletiorem." Dig. lib- 50, lit.' 
17, I. 206. I am aware, that the doctrine 
has not as yet been carried to such an ex- 
tent in our courts of equity. In cases, 
where the true owner of an estate, after 
a recovery thereof at law, from a bona fide 
possessor for a valuable consideration with- 
out notice, seeks an account in equity, as 
plaintiff, against such possessor, for the 
rents and profits, it is the constant habit 
of com-ts of equity to allow such possessor 
(as defendant) to deduct therefrom the full 
amount of all the meliorations and improve- 
ments, which he has beneficially made upon 
the estate; and thus to recoup them from 
the rents and profits, 2 Story, Eq. Jur. §§ 
799a, 799b, 1237-1239; Gi^een v. Biddle, 8 
Wheat [21 U. S.] 77-81. So, if the time 
owner of an estate holds only an equitable 
title thereto, and seeks the aid of a court 
of equity to enforce that title, the court will 
administer that aid only upon the terms of 
making compensation to such bona fide pos- 
sessor for the amount of his meliorations 
and improvements of the estate, beneficial 
to the true owner. See, also, 2 Story, Eq. 
Jur. § 799b, and note; Id. §§ 1237, 1238. In 
each of these cases the com-t acts upon 
an old and established maxim in its ju- 
risprudence, that he who seeks equity, 
must do equity. Id. But it has been sup- 
posed, that courts of equity do not, and 
ought not to go fmrther, and to grant act- 
ive relief in favor of such a bona fide 
possessor, making .permanent meliorations 
and improvements, by sustaining a bill, 
brought by him therefor, against the true 
owner, after he has recovered the premises 
at law. I find, that air. Chancellor Wal-. 
worth, in Putnam v. Ritchie, 6 Paige, 390, 
403-105, entertained this opinion, admitting 
at the same time, that he could find no case 
in England or America, where the point had 
been expressed or decided either way. Now, 
if there be no authority against the doctrine, 
I confess, that I should be most reluctant to 
be the first judge to lead to such a decision. 
It appears to me, speaking with all defer- 
ence to other opinions, that the denial of all 
compensation to such a bona fide purchaser, 
in such a case, where he has manifestly 
added to the permanent, value of an estate 
by liis meliorations and improvements, with- 
out the slightest suspicion of any infirmity 
in his own title, is contrary to the first prin- 
ciples of equity. Take the case of a vacant 
lot in a city, where a bona fide purchaser 
builds a house thereon, enhancing the value 
of the estate to ten times the original value 



of the land, under a title apparently perfect 
and complete; is it reasonable or just, that 
in such a case, the true owner should re- 
cover and possess the whole, without any 
compensation whatever to the bona fide pur- 
chaser? To me it seems manifestly imjust 
and inequitable, thus to appropriate to one 
man the property and money of another, 
who is in no default? The argument, I am 
aware, is, that the moment the house is 
built, it belongs to tlie owner of the land by 
mere operation of law; and that he may cer- 
tainly possess and enjoy his own. But this 
is merely stating the technical rule of law, 
by which the true owner seeks to hold, what, 
in a just sense, he never had the slightest 
title to, that is, the house. It Is not answer- 
ing the objection; but. merely and dryly 
stating, that the law so holds. But, then, 
admitting this to be so, does it not fm'nish 
a strong ground why equity should inter- 
pose, and grant relief? 

I have ventured to suggest, that the claim 
of the bona fide purchaser, under such cir- 
cumstances, is founded in equity. I think it 
formded in the highest equity*; and in this 
view of the matter, I am supported by the 
positive dictates of the Roman law. Tha 
passage already cited, shows it to be found- 
ed in the clearest natural equity. "Jm-e 
naturae aequum est" And the Roman law 
treats the claim of the true owner, without 
maldng any compensation, under . such cir- 
cumstances, as a case of fraud or ill faith. 
"Certe" (say the Institutes) "illud constat; 
si in possessione constitute- aedificatore, soli 
Dominus petat domum suam esse, me solvat 
pretium materiae et mercedes fabrorum; 
posse eum per exceptionem doli mail repelli; 
utique si bonae fidei possessor, qui aedifica- 
vit Nam scienti, alienum solum esse, potest 
objici culpa, quod aedificaverit temere in eo 
solo, quod intelligebat alienum esse." Just 
Inst lib. 2, tit 1, §§ 30, 32; 2 Story, Eq. Jur. 
§ 799b; Vinn. Com. ad. IJQst lib. 2, tit, 1, 
§ 30, notes 3, 4, pp. 194, 105. It is a grave 
mistake, sometimes made, that the Roman 
law merely confined its equity or remedial 
justice, on this subject, to a mere reduction 
from the amount of the rents and profits of 
the land. See Green v. Biddle, 8 Wheat 
[21 XT. S.] 79, 80. The general doctrine is 
fully expounded and supported in the Digest, 
where it is applied, not to all expenditures 
upon the estate, but to such expenditures 
only as have enhanced the value of the 
estate, ("quatenus pretiosior res facta est,") 
Dig. lib. 20, tit 1, 1. 29, § 2; Id. fib. 6, tit 
1, 1. 65; Id. 1. 38; Pothier, Pand. lib. 6, tit 
1, notes 43-^, 48, and beyond what he has 
been reimbursed by the rents and profits. 
Dig. lib. 6, tit 1, 1. 48. The like principle 
has been adopted into the law of the modern 
nations, which have derived their jm'ispru- 
dence from the Roman law; and it is espe- 
cially recognized in France, and enforced by 
Pothier, with his accustomed strong sense 
of equity, and general justice, and urgent 
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reasoning. Potliier, De la Propriete, notes 
343-353; Civ. Code France, arts. 552, 555. 
Indeed, some jurists, and among them Cu- 
jacius. Insist, contrary to the Roman law, 
that even a mala fide possessor ought to 
have an allowance of aH expenses, which 
have enhanced the value of the estate, so 
fax* as the increased value exists. Pothier, 
De la Propriete, note 350; Vinn. ad. Inst, 
lib. 2, tit 1, 1. 30, note 4, p. 195. The law 
of Scotland has allowed the like recompense 
to bona fide possessors, making valuable and 
permanent improvements; and some of the 
jurists of that covmtry have extended the 
benefit to anala fide possessors to a limited 
extent. Bell, Comm. p. 139, § 538; Brsk. 
Inst. b. 3, tit. 1, § 11. 1 Stair, Inst. b. 1, tit. 
8, § 6. The law of Spain affords the like 
protection and recompense to bona fide pos- 
sessors, as founded in natural justice and 
equity. 1 Moreau & O. b. 3, tit. 28, 1. 41, pp. 
357, 358; Asa & Manuel, Inst. Laws Spain, 
102. Grotius, Puffendorf, and Rutherforth, 
all affii-m the same docti"ine, as founded in 
the truest principles ex aequo et bono. Gro- 
tius, b. 2, c. 10, §§ 1-3; Puff. Laws Nat. b. 
4, c. 7, § 61; Ruth. Inst. b. 1, c. 9, § 4, p. 7. 

There is still another broad principle of 
the Roman law, which is applicable to the 
present case. It is, that where a bona fide 
possessor or purchaser of real estate pays 
money to dischai-ge any existing incum- 
brance or charge upon the estate, having no 
notice of any infirmity in his title, he is enti- 
tled to be repaid the amount of such pay- 
ment by the true owner, seeKing to recover 
the estate from him. Dig. lib. 6, tit. 1, 1. 66; 
Pothier, Pand. lib. 6, tit. 1, note 43; Pothier, 
De la Propriete, note 343. Now, in the pres- 
ent case, it "cannot be overlooked, that the 
lands of the testator, now in controversy, 
were sold for the payment of his just debts, 
under the authority of law, although the au- 
thority was not regularly executed by the 
administi-ator in his mode of sale, by a non- 
compliance with one of the prerequisites. 
It was not, therefore, in a just sense, a tor- 
tious sale; and the proceeds thereof, paid 
by the purchaser, have gone to discharge the 
debts of the testator, and so far the lands 
in the hands of the defendant (Boyd) have 
been relieved from a charge, to which they 
were liable by law. So, that he is now en- 
joying the lands, free from a charge, which 
in conscience and equity, he and he only, 
and not the purchaser, ought to bear. To 
the extent of the charge, from which he has 
been thus relieved by tlie purchaser, it seems 
to me, that the plaintiff, claiming under the 
purchaser, is entitled to reimbursement, in 
order to avoid a circuity of action, to get 
back the money from the administrator, and 
thus subject the lands to a new sale, or, at 
least, in his favor, in equity to the old 
charge. I confess myself to be unwilling to 
resort to such a circuity, in order to do jus- 
tice, where upon the principles of equity the 
merits of the case can be reached by affect- 



ing the lands directly with a charge, to 
which they are ex aequo et bono, in the 
hands of the present defendant, cleai'ly lia- 
ble. 

These considei-ations have been suggested, 
because they greatly weigh in my own mind, 
after repeated deliberations on the subject. 
They, however, will remain open for consid- 
eration upon the report of the master, and 
do not positively require to be decided, un- 
til aU the equities between the parties ai*e 
brought by his report fully before the court. 
At present it is ordered to be referred to the 
master to take an account of the enhanced 
value of the premises, by the meliorations 
and improvements of the plaintiff, and those, 
under whom he claims, after deducting all 
the rents and profits received by the plain- 
tiff, and those, under whom he claims; and 
all other matters will be reserved for the con- 
sideration of the com't upon the coming in 
of his report. 

[NOTE. Per the report of the master and 
final decree herein, see Case No. 1,876.] 



Case IsTo. 1,876. 

BRIGHT V. BOYD. 

[2 Story, 605.] * 

Circuit Court, D. Maine. Oct. Term, 1843. 

Vendor and Purchaser — Defective Title — 
Bona Fide Pokchaseh — Equitable Liens. 

A bona fide purchaser, for a valuable consid- 
eration, without notice of any defect in his title, 
who makes improvements and meliorations up- 
on the estate, has a lien or charge upon tlie 
estate for the increased value, which is thereby 
given to the estate beyond its value without 
them, and a court of equity will enforce the 
lien or charge against the true owner, who re- 
covers the estate in a suit at law against the 
purchaser. 
[Cited in Kanawha Coal Co. v. Kanawha & 
Ohio Canal Co., Case No. 7,606; Griswold 
V. Bragg, 48 Fed. 521; Davis v. Gaines, 
104 U. S. 405; Canal Bank v. Hudson, 111 
U. S. 83, 4 Sup. Ct. 83; Doe v. Roe, 31 
Fed. 99.] 

[In equity. Bill by John Bright against 
John W. Boyd for injunction and other re- 
lief. Decree for complainant.] 

This cause was formerly before the court, 
and the decision then had, and the reasons 
therefor, are reported in 1 Story, 478, et 
seq. [Bright v. Boyd, Case No. 1,875]. The 
interlocutory decree then made was as fol- 
lows: "First Interlocutory Decree in the 
Case of John Bright in Equity against Jno. 
W. Boyd.— And now at this term the cause 
came on to be heard npon the bill, answer, 
pleadings, evidence, and other proceedings 
in the cause, and was argued by counsel. 
On consideration whereof it is ordered, ad- 
judged, and declared by the court, that is to 
say, that it appears to the court, that the 
plaintiff is the purchaser, for a valuable con- 
sideration, of a defective title, without no- 
tice of the defect therein, and that improve- 
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ments have been made by tlie complainant, 
or Ms grantors, on tlie premises of the re- 
spondent, under a mistake of title, and that 
he is entitled to relief in eauity. That it be 
referred to a master, if the parties do not 
otherwise agree, to ascertain the character 
and value of said improvements, by whom 
made, and at what time they were made. 
Also, that the master ascertain and report 
of the value of the rents and profits of the 
land, on which said improvements are made, 
and state an account thereof. Also, to ascer- 
tain and report the present value of the said 
land without the improvements, and how 
far the value of said land is increased by 
said improvements. And that the master is 
to ascertain the foregoing facts, as well by 
the examination of witneses as by the ex- 
amination of the parties, and by all other 
suitable proofs, and to make report thereof to 
the coxirt And that the master be clothed 
with all proper powers for the purposes 
aforesaid, and that further orders and de- 
crees in the premises be reserved until the 
coming in of the report" 

At the present term, (Oct. term, 1843,) the 
master made his report as follows: 

"Keport of the Master.— The master, to 
whom it was referred to ascertain the char- 
acter and value of the improvements on the 
lot in controversy, by whom made, and at 
what time they were made, and to ascertain 
and report upon the value of the rents and 
profits of the land, on which said improve- 
ments are made, and state an account tliere- 
of ; also, to ascertain and report the present 
value of the land without improvements; 
reports, that, as far as he has been able to 
ascertain, the improvements upon said lots 
were made by John E. Marshal. They con- 
sist of a double wooden tenement of two 
stories, which was built in the years 1834 
and 1835, and completed in the early part of 
the summer of 1838; that the said improve- 
ments are worth nine himdred and seventy- 
five dollars, and that the land without the 
improvements would be worth at this time, 
twenty-five dollars; and that the land, with 
the improvements, is now worth one thou- 
sand dollars, so that the value of the land is 
increased by the improvements, nine hun- 
dred and seventy-five dollars, and that, in 
his opinion, there would have been no rents 
or profits from said land, if no improvements 
had been made thereon. 

"Fees, $5,00. Hem-y Warren." 

"In my report, of which the within is a 
copy, I intend to value the whole lot of land 
without improvements at twenty-five dol- 
lars, and the whole improvements at nine 
himdred seventy-five dollars. 

"Henry Warren." 

The cause was now briefly argued by Long- 
fellow, for the plaintiff, against the report, 
and by F. Hobbs, for defendant, in favor 
of it. 



STORY, Circuit Justice. I have reflected 
a good deal upon the present subject; and 
the views, expressed by me at the former 
hearing of this case, reported in 1 Story,. 
478, et sea* [Bright v. Boyd, Case No. 1,875], 
remain unchanged; or rather, to express 
myself more accurately, have been thereby 
strengthened and confirmed. My judgment 
is, that the plaintiff is entitled to the fall 
value of all the improvements and meliora- 
tions, which he has made upon the estate, 
to the extent of the additional value, which; 
they have conferred upon the land. It ap- 
pears by the master's report, that the pre- 
sent value of the land with the improve- 
ments and meliorations is $1000; and that 
the present value of the land without these 
improvements and meliorations is but $25; 
so that in fact, the value of the land is in- 
creased thereby $975. This latter sum, in 
my judgment, the plaintiff is entitled to, a» 
a lien and charge on the land in its present 
condition. I wish, in coming to this con- 
clusion, to be distinctly understood as af- 
firming and maintaining the broad doctrine, 
as a doctrine of equity, that, so far as aa 
innocent pm*chaser for a valuable consider- 
ation, without notice of any infirmity in his; 
title, has, by his improvements and meliora- 
tions, added to the permanent value of the- 
estate, he is entitled to a full remuneration, 
and that such increase of value is a lien and' 
charge on the estate, which the absolute- 
owner is bound to discharge, befox*e he is 
to be restored to his original rights in the 
land. This is the clear result of the Roman 
law; and it has the most persuasive equity, 
and, I may add, common sense and common^ 
justice, for its foundation. The "Betterment 
Acts" (as they are commonly called) of the- 
states of Massachusetts and Maine, and of 
some other states, are founded upon the like- 
equity, and were manifestly intended to sup- 
port it, even in suits at law for the recovery 
of the estate. The report will, therefore, 
be accepted, and allowed; and a decree made 
in conformity to the present opinion. 

The final decree was as follows: "Final 
Decree.— And now, on coming in of the mas- 
ter's report, it is ordered, that the same be 
accepted and allowed. And it is fm-ther 
ordered, adjudged, and dedared, that the 
said improvements, to the value of nine hun- 
dred and seventy-five dollars, are a lien upon 
the whole of the premises described in the 
plaintiff's bill, and that one quarter part of 
the said premises stand charged with one 
quarter of the said improvements. And it 
is further ordered, that unless one quar- 
ter part of the said sum of nine hundred 
and seventy-five dollars is paid by the de- 
fendant to the complainant, by the next 
term of the said com't, one quarter part of 
the whole of the said premises, with the im- 
provements thereon, shall be sold, and the 
proceeds thereof, to an amount not exceed- 
ing one quarter of nine hundred and seventy- 
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five dollars, shall be paid over to the com- 
plainant. And it is further ordered, that 
all further orders and decrees in the prem- 
ises be reserved until the further order of 
com't." 



Case Ko. 1,877. 

BRIGHT v. MILWAUKEE & ST. P. B. 
CO. et al. 

[14 Blatchf . 214.] * 

Circuit Court, S. D. New York. May 7, 1877. 

Removai, of Causes — Application — Pinso Rec- 

omi. 

The plaintiff in a suit in equity in a state 

court presented to that court, on the 4th of 

February, 1876, a petition for its removal to 

this court, under tlie act of March 3d, 1875 (18 

Stat. 470), with the proper bond. The session 

of this court next after the 4th of February 

began, by law, on the last Monday of February. 

The plaintiff did not file in this court a copy 

of the record until the first day of the ensuing 

April term of this court; Held, that the suit 

must be remanded to the state court, with 

costs, as not removed to this court according 

to law. 

[Cited in McLean v. St. Paul & Chicago R. 

Co., Case No. 8,892; Woolridge v. McKen- 

■na, 8 Fed. 667; Stoutenburgh v, "Wharton, 

18 Fed. 3. Distinguished in Rowell v. Hill, 

28 Fed. 433.] 

In equity. 

[Bill by Aaron S. Bright against the Mil- 
waukee & St Paul Railroad. Company and 
others. Defendant's motion to set aside an 
order was granted, and the cause remanded 
to the state court.] 

Francis Fellowes. John K. Porter, and 
William Barnes, for plaintiff. 
Francis N. Bangs, for defendants. 

JOHNSON, Circuit Judge. This is an ap- 
plication, on the part of the defendant com- 
pany, to set aside an order, entered on the 
3d day of April, 1876, that being the first 
Monday of April in that year, and the first 
day of the April term of this court, in the 
equity rule book, by v^^hich it was ordered 
that the above cause should proceed in this 
court in the same manner as if the same 
had been originally brought in this court. 
This order, being talien by the party on his 
•own motion, is operative only in case he was 
'entitled by law to enter it The action was 
pending in the supreme court of the state of 
New York, and was of that class which, if 
it had been originally brought in this court 
would have taken the form of a bill in equity. 
The steps on -which the plaintiff relies to 
make out his right to remove the cause, and 
its actual removal, are disclosed in the 
papers. They consist of the presentation 
and filing in the supreme court of New York, 
on the 4th day of February, 1876, of a peti- 
tion for removal, in the form required by the 
act of congress of March 3d, 1875 (IS Stat. 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



470), and a proper bond conditioned for en- 
tering in this court, on the first day of its 
then next session, a copy of the record in 
such suit, and conforming in other respects 
to the requirements of the statute. It is 
only by compliance with the requirement of 
the condition before mentioned, that this 
eomrt becomes possessed of the cause. Now, 
in this district, the session of the circuit court 
next after the 4th day of February, 1876, 
commenced upon the last Monday of Febm- 
ary, which, in that year, happened on the 
2Sth. It was on the first day of this term 
that it was necessary for the plaintiff to file 
the copy of the record, in order to transfer 
the cause to this coiu-t The February, 
April and October terms are the tliree regu- 
lar terms of this court each of which in suc- 
cession supersedes the preceding term, dif- 
fering, in this respect, from the special and 
exclusive cximinal terms, as to which it is 
provided by law, that they shall not in any 
way affect the holding of any other term at 
the same time. Rev. St § 658. These crim- 
inal terms have been held not to be sessions 
of the court, within the meaning of the stat- 
utes concerning the removal of causes. Jones 
T. Oceanic Steam Nav. Co. [Case No. 7,485]. 
The order of the 3rd of April, 1876, was, 
therefore, irregular and must be set aside, 
and the cause must be remanded to the su- 
preme court of the state of New York, as 
not removed to this court according to law, 
with costs. 



BRIGHT (UNITED STATES v.). See Case 
No. 14,047. 



Case Wo. 1,878. 

In re BRIGHTMAN et al. 

[14 Blatchf. 130;^ 15 N. B. R. 213.] 

Circuit Court N. D. New York. Feb. 12, 
1877. 

Bankbuptct — Application foe Discharge — Defi- 
nition OF "Pinal Disposition of the Cause. " 

1. Under § 5108 of the Revised Statutes, as 
amended by the act of July 26th, 1876 (19 U. 
S. Stat. 102), which limits the time within 
which a bankrupt may apply for a discharge 
from his debts, to a time "before the final dis- 
position of the cause," it is too late for him to 
apply for a discharge after his assignee has, 
under § 5096, been discharged from all liability, 
as assignee, to any creditor. 

[Cited in Re Cross, Case No. 3,427; Re Mar- 
shall, 3 Fed. 221.] 

2. The words, "the final disposition of the 
cause," mean the final disposition of the admin- 
istration of the estate. 

[In bankruptcy. Petition by William H. 
Brightman and Hiram B. Losee to review 
a decision of the district com't for the south- 
ern district of New York, refusing theh' ap- 
plication for discharge. Affirmed.] 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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Edward. F. Bullard, for l>ankrupts. 

JOHNSON, Circuit Judge. Tills is a peti- 
tion by tlie banlirupts, to review the decision 
of tlie histi'ict judge refusing tlieir applica- 
tion for an order to sliow cause why they 
should not be discharged from their debts. 
The refusal was placed upon tlie ground that 
there had been a final termination of the 
matter prior to the application for discharge. 
The adjudication was made on the petition 
of creditors, on the 22d of December, 1S73, 
declaring the petitioners to be bankrupts. 
On the 20th of May, 1876, the accoimts of 
their assignee were settled, and the assignee 
was discharged, in pui'suance of section 5096, 
from all liability, as assignee, to any cred- 
itor of the bankrupts. t> The bankrupts aver, 
in their petition for a discharge, which bears 
date November 13th, 1870, that they have 
duly sm-rendered all their property and 
rigljts of property, and fully complied with 
and obeyed all the orders of the court touch- 
ing their bankruptcy. The question there- 
upon arises, whether their application for a 
discharge was brought within the period 
fixed by section 5108 of the Revised Statutes. 
That section was amended by the act of 
July 26th, 1876 (19 Stat 102), and the sec- 
tion, as amended, was declared to apply in 
all cases theretofore or thereafter com- 
menced. The amendment consisted in the 
substitution of the words "before the final 
disposition of the cause," in place of the 
words "within one year from the adjudica- 
tion of bankruptcy." Before the amend- 
ment, the section read as follows: "At any 
time after the expiration of six months from 
the adjudication of bankruptcy, or if no 
debts have been proved against the bank- 
rupt, or if no assets have come to the hands 
of the assignee, at any time after the expira- 
tion of sixty days, and within one year from 
the adjudication of bankruptcy, the bank- 
rupt may apply to the com't for a discharge 
from his debts." Upon the construction of 
this section judicial opinions were not alto- 
gether in harmony. In some of the districts 
it was held that, where application for a 
discharge could not be made till after six 
months from the adjudication, it might be 
made at any distance of time after that 
period; in some, that the limitation of one 
year from the adjudication applied to all 
cases, as well those where the application 
for a discharge might be made after sixty 
days, as where it could not be made untU 
after tlie lapse of six months. One especial 
grievance was, that a fixed period of a year 
should limit the right to apply for a dis- 
charge, although the affairs of the bank- 
ruptcy were during all the time involved in 
litigation, which was not terminated at its 



exph'ation. It was under these circumstan- 
ces that the amendment; was made. If the 
legislative intention had been to fix no limit 
of time after which the bankrupt could not 
apply for a discharge, that intent would have 
been unmistakably effected, by striking out 
the limiting phrase instead of altering its 
terms. Then it would have "been plain, that 
at any time after the right to apply arose, 
under the provisions of the section, the bank- 
rupt might make his application for a dis- 
charge. This, however, congress did not do. 
It has substituted for the fixed period of a 
year, the indefinite and varying period indi- 
cated by the phrase, "before the final dispo- 
sition of the cause." If, then, we inquire 
what, in the sense of tliis section, is "the 
final disposition of the cause," it must be 
replied, tiiat it is an event which may occur 
before the bankrupt has applied for a dis- 
charge, because it is made to fix the period 
before the expiration of which his applica- 
tion must be made. We cannot read it to 
mean that the bankrupt may apply to the 
comrt for his discharge at any time before 
the com't has finally acted upon an applica- 
tion by him for a discharge. We are forced, 
therefore, to conclude that a final disposition 
of the cause may have- talcen place, although 
no application for a dischai'ge has been 
made, and no action of the court had upon 
tlie subject. A cause in bankruptcy consists 
of two parts. The" one embraces the ad- 
ministration of the estate, the other the mat- 
ter of the banljrupt's personal dischai'ge. 
According to the section of the statute in 
question, the application by the bankrupt 
for his discharge must be made before the 
final disposition of the administration of the 
estate. When the bankrupt has smTendered 
all his property, and the assignee, having 
administered it, and rendered his accounts, 
has been discharged by the court, the cause 
is ended. Nothing remains pending in the 
comrt, unless the bankrupt has made appli- 
cation for his discharge. The practice of the 
district coiu^ts affords no other definition of 
"the final disposition of the cause." There 
never in practice occurs any formal order 
of the com't dedaring the proceedings closed. 
A final disposition has taken place when the 
actual litigations are ended and the adminis- 
tration of the estate is closed. I think it 
was the pm'pose of congress to require the 
application for a discharge to be made be- 
fore the administration of the estate should 
be completed; and I do not find in the lan- 
guage of the amended section any ground 
upon which I can extend the time beyond 
the actual termination of the pending pro- 
ceedings for the administi'ation of the estate. 
The order of the district com't must be af- 
firmed. 
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Case K'o. 1,879. 

In re BRIGHTJIAN et al. 

Ex parte COX et al. 

[18 N. B. R. 566; ' 19 Alb. Law J. 55.] 

District Court, D. Massachusetts. Jan. 2, 

1879. 

Bankruptcy — Composition — Continitatsce of 

Business — Subsequent Ckeditors. 

By the terms of a resolution of composition, 
the bankrupts were authorized to continue their 
business in the firm name under the direction 
of a committee. The committee wrote to one 
C., who afterwards sold goods to the firm, that 
it was understood that all debts incurred after 
the composition should be paid in full before 
any payment should be made on the old in- 
debtedness, but that the committee were not in 
any event to be personally liable. The business 
was carried on for a year, and resulted dis- 
astrously, the original assets being "much di- 
minished during that time, and no new assets 
acquired. Seld, that O. was not entitled to pay- 
ment in full in preference to the old creditors. 

[Distinguished in Re Wells, 4 Fed. 70.] 

A petition in bankruptcy was filed against 
L. Brightman & Sons, March 22, 1876. On 
the 15th of April, 1876, resolutions for com- 
position, which had been duly passed and 
accepted, were ordered to be recorded. The 
offer was as follows: "We, L. Brightman 
& Sons, hereby propose to our creditors a 
composition of one hundred per cent in mon- 
ey, to be paid in three equal installments, in 
one, two, and three years, respectively, after 
the recording of the resolution accepting 
such composition, the same to be secured 
by our notes, and by a conveyance of om- 
partnership property, to such person or per- 
sons as may be chosen by our creditors at 
this meeting, in trust for all our creditors, 
the business to be carried on under the dii-ec- 
tion of a committee to be chosen by our 
creditors at this meeting." Bufus G. Norris 
was chosen trustee, and a part of the joint 
property, such as real estate and vessels, was 
transferred to him. John W. Fairbanks, 
Henry Dennis, and Benjamin F. Brightman 
were appointed a committee, as provided in 
the resolution. 

The business was that of catching the fish 
called "porgies," and manufactm-ing them 
into oil and other marketable products, for 
which the firm had facilities and vessels 
and other appliances at Tiverton, in Rhode 
Island, and at Bristol, in Maine. After the 
composition was made, the business was car- 
ried on for a year by B. F. Brightman, one 
of the committee and one of the banltrupts, 
in the same way and. imder the same firm 
name as before. Large debts were conti-act- 
ed, and many of them were paid out of sales 
and receipts, but some of them remained un- 
paid when the year expired. At this time 
the first instalment was not paid, and the 
partners were adjudged bankrupt, and as- 
signees were chosen. 

* [Reprinted from 18 N. B. R. 566, by permis- 
sion.] 



This was a petition by A. F. Cox and Son, 
for payment in full for goods bought by the 
firm during the year after the composition 
was accepted. Before selling the goods, the 
petitioners received a letter from Dennis and 
Brightman, two of the committee, in which 
they said, amongst other things: "Under the 
order of the court, Messrs. L. Brightman & 
Sons are fully authorized to carry on their 
business under om- direction, and it is under- 
stood that all debts inctu-red by them after 
March 22, 1876, are to be paid in full be- 
fore any payment is made on the old indebt- 
edness; but Messrs. Fairbanks and Dennis 
are not in any event to be personally respon- 
sible for any of said debts, the limit of their 
liability being to direct the business accord- 
ing to the composition." The business was 
disastrous, and the assets originally held by 
the bankrupts were much diminished during 
the year, and nothing came to the hands of 
the assignees which had been acquired dui-- 
ing that time. 

W. F. Putnam, for petitioners, cited: Tuck- 
er V. Hernaman, 4 De Gex, M. & G. 395; Ex 
parte Ford, 1 Oh. Div. 521; Ex parte Charl- 
ton, 6 Oh. Div. 45. 

T. F. Nutter, for assignees. 

LOWELL, District Judge. The facts pre- 
sent a case of great hardship for the peti- 
tioners. The old creditors of L. Brightman 
& Sons permitted the firm to trade, and 
it was necessary that they should contract 
some debts in carrying on the business. If 
these necessai'y debts had been paid, as 
many of them were, out of the receipts, or 
even out of the capital, I do not know that 
any one could complain. It is hard that 
chance, or the neglect or whim of the debt- 
ors, or even the exhaustion of the available 
assets, should have the effect of putting 
some of the new creditors in the position 
which the petitioners occupy. I regret to 
say that I cannot find the law which will 
give these new creditors a lien on the old 
propertj^ If the trustee had been duly 
authorized to carry on the business, and had 
contracted proper debts, he would have had 
a lien for his indemnity, and so of the com- 
mittee; but the arrangement was that the 
debtors might pursue their usual business 
for a year, unless the committee should in- 
terpose, and that certain joint property 
would not be sold in the usual course of 
business— such as vessels— should be put in- 
to the hands of a trustee for safe keeping. 
The answer of the assignees alleges that the 
separate real estate of L. Brightman was 
left with the banki'upts to enable them to 
raise money for the business, and that it 
was mortgaged for that purpose. This 
mortgage was paid during the year out of 
the receipts of the business or of the assets. 
The result seems to be that the debtors were 
to go on as before, and I cannot see that 
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tlie old creditors impliedly understood that 
tlie debts should be paid. Two of the com- 
mittee wrote to the petitioners that it was 
understood that the new debts were to be 
paid in full; but they disclaimed all personal 
responsibility, and it is admitted that they 
had no authority to give an equitable lien 
on the assets, and that they have not effect- 
ed such a lien by this letter. It must be 
talcen as a statement of what the debtors 
intended and expected to do. 

The cases cited from the English books 
are not much lilie this. They hold that 
while the assignees, under the then existing 
provisions of the law, were entitled to all 
the after-acquired property of an imdis- 
charged bankrupt, yet if they permitted him 
to go on and trade as a free man, they would 
be estopped to claim such newly-acquired 
property, obtained by trade, against a cred- 
itor who had no knowledge of the banlanipt- 
cy, and were pressing a remedy by execution 
or by a fresh bankruptcy against such new 
property. There must be some laches on 
the part of the assignees, and a concurrent 
deception of the persons dealing with the 
bankrupt, to bring about this equity. 

Several of the elements of the estoppel are 
wanting here. None of the assets were ac- 
quired in the new trade, nor have the cred- 
itors held out the bankrupts as capable of 
contracting, excepting as the resolutions 
gave them a year in which to pay the first 
instalment, and as the exact state of matters 
was fully known to the persons dealing with 
the bankrupts, the single question is, wheth- 
er the resolutions bind the old creditors to 
such a consequence. 

Now I understand it to be admitted that 
by the English law, which we have imitated 
in a large measm'e, there would be no such 
right as is here claimed. The cases above 
referred to were none of them cases of com- 
position, but of trading, for a long time after 
an ordinary banlaniptcy. A letter of li- 
cense, or a covenant not to sue, appears to be 
the nearest analogy to a resolution like this. 
It must be remembered that the mere ac- 
ceptance of the resolution, with nothing in 
it about a trustee or a committee, would 
probably have operated in the same way 
as these resolutions— that is, as a license to 
trade for a year. The appointment of these 
persons was only a precaution intended to 
keep some control against fraud or recldess- 
ness, and does not bind the creditors, or the 
committee, or the trustee, to the new cred- 
itors, and for that reason does not bind the 
property. 

I do not wish to be understood as decid- 
ing that the new debts may not be proved 
pari passu with the old debts. This point 
was not argued, and I can conceive that a 
question of estoppel might be iflade with 
some force in that direction. I believe I 
have never decided that point, though I may 
have said something about it Petition dis- 
missed without costs. 



Case Wo. 1,880. 

The BRIGHT STAB. 

[1 Woolw. 266; M Am. Law T. Rep. TJ. S. Cts. 
107; 8 Int. Rev. Rec. 130.] 

Circuit Court, D. Missouri. Oct. Term, 1868.=^ 

Shippixg— Pdblio Regulatioss — IxsPECTiojr of 

Vessels — Feiiry-Boats — Domestic Commerce 

TviTHiN States — Act of Jdlt 25, 186(3 (14 Stat. 

227, § 9), Construed. 

1. A steamboat, licensed by state authorities 
as a ferry-boat, to run across the Missouri riv- 
er, between towns on each of its banks, botli 
within one state, but frequently employed in 
voyageg beyond her ferry limits to distant 
towns, is not exclusively engaged in ferrying. 

[See The Thomas Swan^ Case No. 13,931; 
U. S. V. The Seneca, Id. 16,251, See, also. 
The Snnswiek, Id. 13,624; The Montello, 
11 Wall. (78 Xj. S.) 411.] 

2. The simple allegation that such boat is a 
ferry-boat does not show that it is not subject 
to inspection under the act of August 30, 1852 
(10 TJ. S. Stat. 61). 

3. The act of June 8, 1864 (13 Stat. 120), 
subjects to inspection under that act ferry-boats 
engaged in foreign and inter-state commerce. 

4. This act does not extend the requirement 
of the' act of 1852 concerning the inspection of 
hulls, &c., to vessels engaged in commerce 
wholly within a state. 

5. There is a commerce strictly internal to 
each state, over which congress has no control, 
although it may be carried on by means of the 
navigable rivers of the United States; and 
congress has, in its legislation, steadily kept 
this in view. 

6. A steamboat was engaged in carrying pas- 
sengers from one small town to others on a nav- 
igable river, all within one state. At times she 
carried between the same towns merchandise 
that was purchased in other and distant states, 
and, by usual and great routes of travel, brought 
to one place, whence it was shipped to the 
place where she received it. Held, she was not 
engaged in inter-state commerce, and her char- 
acter would not have been changed had the 
merchandise which she carried been shipped 
from the place of purchase to the place of final 
destination in one continuous voyage. 

7. The last clause of this section refers only 
to sea-going vessels, and requires them, when 
under way, except on the high seas, to be un- 
der the control of pilots licensed by the in- 
spector of steam vessels. 

8. The second clause subjects all vessels pro- 
pelled by steam, while navigating any of the 
waters of the IJnited States, to the rule for 
vessels passing each other established under 
the 29th section of the act of 1852. 

9. Whether this is intended to include vessels 
not engaged in foreign or inter-state commerce, 
quaere? 

10. Whether, in order to .protect sea-going 
vessels, congress may impose upon vessels not 
engaged in foreign or inter-state commerce, 
rules necessary for the purpose, quaere? 

11. Whether this clause had that end in 
view, quaere? 

12. The first clause applies to all vessels, 
whether propelled by sails or steam, and was 
intended to furnish a rule for determining 
whether they are to be treated as foreign or 
domestic. That rule is, that vessels subject to 
the jurisdiction of a foreign power, engaged in 

^ [Reported by James M. Wool worth, Esq., 
and here reprinted by permission.] 

- [Affirming decree of the district court in IT. 
S. V. The Bright Star, Case No. 14,648.] 
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foreign trade, and not owned in whole or in 
part by a citizen of the United States, are not 
subject to our navigation laws. But all other 
vessels, however propelled, navigating cur wa- 
ters, are subject to those laws. Whether the 
clause means more than this, quaere? 

13. This act does not extend the requirement 
of the act of 1852, concerning the inspection of 
hulls, &c., to vessels engaged in commerce 
wholly within a state. 

[See U. S. V. The Echo, Case No. 15,021. 
Contra, The Ottawa, Id. 15,976.] 

[Appeal from a decree of the district 
court of the United States for the district of 
Missouri.] 

This was an appeal ftom a decree in ad- 
miralty. It was a libel of information, pray- 
ing process of arrest against the steamer 
"Bright Star," and a decree for certain pen- 
alties, amounting in all to the sum of $20,- 
500, and that she be condemned and sold to 
pay the same. The libel in its first article 
■set forth the 2d section of the act of July 7, 
1838 [5 Stat. 304], "to provide for the better 
security of the lives of passengers on board 
vessels pr'opelled in whole or in pai-t by 
steam," which required such vessels to be 
properly licensed under existing laws, and 
that inspection of the hulls and boilers of 
the same should be made at least once in 
every year. 

The second article is as follows: "Second, 
that between the 1st day of August, A. D. 
18G7, and the 31st day of August, A. D. 1867, 
the masters and owners of said steamboat 
being then and there engaged in making a 
certain voyage on the jMlssouri river, from 
the port or town of Washington, in Frank- 
lin county, in said eastern district of Mis- 
souri, on the south side of said river, to an- 
other port or place on the north side of said 
river, and being then and there a vessel pro- 
pelled by steam, did transport goods, wares, 
and merchandise, and passengers on board 
said steamboat on said Missom'i river, the 
same being navigable waters of the United 
States, without having first obtained from 
the proper ofiicer a license under said act 
of congress in the first article of this libel 
designated, as in that behalf required, con- 
trary to the form of the statutes of the Unit- 
ed States, in such case made and provided, 
whereby, and by means whereof, the owners 
of said steamboat 'Bright Star' have for- 
feited to the United States the sum of $500, 
one half for the use of the informer, and for 
which sum the said steamboat is liable to be 
seized, and to be proceeded against summari- 
ly by way of libel in this court." Then fol- 
low sixteen articles, each, like the above, al- 
leging voyages between different towns on 
the Missouri river, and all in the eastern dis- 
tinct of Missouri. These towns were in 
Franklin, St. Charles, and Warren counties. 
The former is on the south of the river, and 
opposite to the others, which adjoin each 
other on the north of the river. It was in 
these different articles alleged that the 
steamer was not licensed, and had not sub- 



I mitted to inspection, as required by the act 
The answer of the claimants alleged: 
"That they admit that the said steamer 
'Bright Star' has been used and navigated by 
them on the Missotu'i river, at and within 
the eastern district of Missouri, from the 
port or town of Washington in the county of 
Franklin, on the south side of said river, to 
another port or place on the north side of 
said river, and that she transported goods, 
wares, and merchandise, and passengers upon 
said Missouri river, without having a license 
therefor, at the several limes alleged in the 
said articulations of said libel; but they deny 
that said steamer was required to have a li- 
cense in that behalf, under the provisions of 
the act of congress referred to by libellant. 
* * * That the said steamboat 'Bright 
Star' was built as a feriy-boat, and was duly 
enrolled as such at the proper port; that 
since she was so built, she has been used as 
a ferry-boat, plying between the town of 
Washington aforesaid, on the Missom-i river, 
and the opposite shore of said stream. * * * 
That at the said times set forth in the said 
libel, the said steamer was used and navi- 
gated on the Missouri river from the port of 
Washington, in Franklin county, on the 
south side of said river, then and there hav- 
ing, carrying, and transporting goods, wares, 
and merchandise on board of said boat upon 
said river; that the said steamer was used 
and navigated on said river as a ferry-boat, 
and in no other capacity; and that in ti-ans- 
porting goods, wares, and merchandise, and 
passengers as aforesaid, she was pm*ely 
transporting the same as a feri*y-boat across 
said sti-eam, from the port of Washington 
aforesaid, to a port or place on the opposite 
side of said stream. * *• * That they 
have a license from the State of Missom-i for 
said boat to navigate said waters as a 'ferry- 
boat,' and such being the case, a license from 
the government of the United States is not 
required and necessary. * * * That under 
the act of congress mentioned in said libel 
on the part of the United States, the said 
steamboat is not subject to inspection as • 
claimed in the said libel, she having been 
built as a ferry-boat, and used only as such, 
and navigating only the waters of the Mis- 
som-i river, purely within the state of Mis- 
souri. * * * And that they deny that by 
reason of the premises, as by virtue of the 
provisions of said act of congress, the own- 
ers of said steamboat forfeited or became 
liable to pay the sum of ?oOO, as alleged by 
said libeUant" 

The libel was dismissed upon the hearing 
[U. S. V. The Bright Star, Case No. 14,- 
648], and the United States appealed to this 
court [Decree of district couxt affirmed.] 

Mr. Noble, Dist. Atty., for the United States. 
Mr. RusseU, for claimants. 

MILLER, Circuit Justice. This is an ap- 
peal from a decree of the district court for 
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the eastern district, dismissing the lihel of 
the "United States against the steamboat 
"Bright Star." The "Bright Star" is licensed 
by the proper authorities of the state of Mis- 
souri, to nm as a ferry-boat in the interior 
of the state, between the town of "Washing- 
ton, on the Missouri river, and the opposite 
banic of that river. She is charged, in vari- 
ous counts of this information, with carrying 
passengers and merchandise to towns on the 
opposite side of the river, both above and be- 
low "Washington; and this fact is admitted 
by stipulation filed in the case. This suit 
is instituted upon the theory that she is sub- 
ject to the various acts of congress requiring 
vessels, impelled in whole or in part by 
steam, to undergo periodical inspection, and 
to obtaiin a coasting license, with which pro- 
visions it is adm'tted that she had not com- 
plied. 

The defences set up are: First, that the 
vessel is a ferry-boat, and for that reason is 
not included within the scope of these laws; 
second, that the acts of congress do not ap- 
ply to vessels engaged exdtisively in the in- 
ternal commerce of the state; and third, that 
if they were intended to apply to this class 
of vessels, the acts are to that extent uncon- 
stitutional. 

The first ground of defence cannot be sus- 
tained for two reasons: First. The boat was 
used, in the cases mentioned in the libel, out- 
side her ferry limits, making many voyages 
between towns so distant as to forbid the 
idea that she was exclusively engaged in 
ferrying. Second. While it is true that by 
section 42 of the act of August 30, 1852, ferry- 
boats are excluded from its provisions, the 
4th section of the act of June 8, 1864, de- 
clares that the provisions of the act of 1852, 
which require the inspection of hulls and 
boilers, shall apply to all ferry-boats which 
may be engaged in commerce with foreign 
nations, or among the several states. It is 
not, therefore, a sufficient defence in this 
case to say, that the vessel is a ferry-boat, 
and no more. 

In order to determine what was the inten- 
tion of congress in requiring this class of 
vessels to submit their hulls and boilers to in- 
spection, it is not necessary to go further back 
than the act of June 8, 1864. The provision 
contained in the section already cited, in- 
cluding, as it docs, ferry-boats, tugs, tow- 
boats, and canal boats, propelled by steam, 
was evidently intended to cover all vessels 
of those classes to which the constitutional 
powers of congress extended; namely, all 
such as are engaged in commerce with for- 
eign nations or among the states. The 
omission to mention commerce with the In- 
dian tribes may be attributed to the fact .that 
there is no such commerce carried on by 
steam vessels. But there is commerce with' 
in the several states wholly internal to each, 
largely carried on by steamboats, and ves- 
sels exclusively engaged therein are carefully 
guarded from the operation of the act by its 



very tei*ms. G-ilman v. Philadelphia, 3 Wall. 
[70 U. S.] 713. It is claimed, however, that 
this qualification of the act of June, 1864, is- 
removed by the subsequent act of July 25, 
1866. The two sections of the act last men- 
tioned which are relied on to sustain this 
view are the 7th' and 9th. The first of these 
enacts, that steamers used as freight boats 
shall be subject to the same inspection and 
requirements as, by the act of 1864, are pro- 
vided for ferry, tug, and canal boats. From 
this language we can draw no inference that 
it was intended to include freight boats not 
engaged in commerce with foreign nations 
or among the different states. The intention 
was merely to extend to other boats the pro- 
visions which had, by the act of 1852, been, 
limited to passenger boats. 

Section 9 reads as follows: "That all ves- 
sels navigating the bays, inlets, rivers, har- 
bors, and other waters of the United States, 
except vessels subject to the jurisdiction of 
a foreign power, and engaged in foreign 
trade, and not owned in whole or in part by 
a citizen of the United States, shall be sub- 
ject to the navigation laws of the United 
States; and all vessels propelled in whole or 
in part by steam, and navigating as afore- 
said, shall also be subject to all rules and 
regulations consistent therewith, estabUshed 
for the government of steam vessels in pass- 
ing, as provided in the 29th section of an act 
relating to steam vessels, approved the 30th 
day of August, 1852. And every sea-going 
steam vessel now subject or hereby made 
subject to the navigation laws of the United 
States, and to the rules and regulations 
aforesaid, shall, when under way, except up- 
on the high seas, be under the control and 
direction of pUots licensed by the inspectors 
of steam vessels: vessels of other countries 
and public vessels of the United States only 
excepted." 

There are in this section three distinct pur- 
poses declared by congress in regard to three 
distinct subjects. Taking them inversely, 
the last clause refers alone to sea-going ves- 
sels, and enacts that when under weigh, ex- 
cept on the high seas, they must be "under 
the control of pilots licensed by the inspector 
of steam vessels." The object of this was, 
no doubt, to meet the decision of the supreme 
court of the United States, which had ruled 
in Pacific Mail Steamship Co. v. Joliffe, 2 
Wall. [69 U. S.] 450, that pUots in the har- 
bor of San Francisco had a right to navigate 
sea-going vessels, although 'not licensed by 
the Inspector of steam vessels; and to make 
it plain that all harbor pilots must be soli- 
censed. 

The next clause subjects all vessels pro- 
pelled by steam, while navigating any of the 
waters of the United States, to the rules of 
vessels passing each other established un- 
der the 29th section of the act of 1852, 
Whether this clause was intended to include 
vessels not engaged in commerce with for- 
eign nations or among the different states. 
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it is not necessary to inquire, as there is no 
charge in the libel of any violation of these 
rules. It is ably contended by the district 
attorney, that congress has the right, in or- 
der to protect sea-going vessels, to impose 
upon vessels not engaged in commerce with 
foreign nations or between different states, 
such rules as may be necessary for the safe- 
ty and security of such vessels, and of the 
persons and property thereon; and that the 
provision here mentioned was designed to 
apply to all vessels passing each other in 
the navigable waters of the United States. 
We are not prepai*ed to say that this is not 
a sound view of the provision; nor do we 
decide that it is. It does not Immediately 
concern the ease. 

The other provision of this section applies 
to all vessels navigating the waters of the 
United States, whether they are propelled 
by sails or steam; and is intended to fm'nish 
a rule, by which it may be known whether 
they ai'e to be treated as foreign vessels or 
as American vessels. That rule is, that 
vessels, subject to the jurisdiction of a for- 
eign power, and engaged in a foreign trade, 
and not owned in whole or in part by citi- 
zens of the United States, ai-e not American 
vessels, and are not subject to our navigation 
laws; and that all other vessels, however 
propelled, found navigating our waters, are 
to be subject to tliose laws. Does the clause 
Hiean anything more than this? What is 
meant by omr navigation laws? If it means 
aU the laws enacted for the protection of 
the lives of passengers, why were the two 
subsequent clauses used? For they apply 
-only two of the provisions of the act of 
1852 to two classes of vessels navigating the 
waters of the United States, when the fii*st 
clause says that all American vessels shall 
tie subject to the navigation laws of the 
United States. 

These and other questions may not be very 
easily answered, and are not necessary to 
Tje answered in this case. It is sufficient to 
say that w^e do not think this clause, or 
any other clause in this act, was intended 
to extend the requirements of the act of 
1S52, concerning the inspection of hulls and 
boilers, to vessels engaged in commerce whol- 
ly within the state. 

The policy disclosed so clearly by the act 
of 1S64, to confine this class of legislation 
by congress to vessels engaged in a com- 
merce within the power of congress to 
regulate, can hardly be supposed to be re- 
versed by the language of this section when 
the main purposes intended to be secm'ed 
do not require it. We are also thoroughly 
impressed with the conviction that there is 
a commerce strictly internal to each state, 
over which congress has no control, though 
it may be carried on by means of the navi- 
gable rivers of the United States; and that 
congress has, in its legislation, steadily kept 
this in view. 

Speaking of the terms of the commercial 



clause in Gibbons v. Ogden, 9 Wheat. [22 
U. S.] 1, Chief Justice Mai-shall says: "It 
is not intended to say that these words com- 
prehend that commerce which is completely 
internal, which is carried on between man 
and man in a state, or between different 
parts of the same state, and which does not 
extend to or affect other states. Such a 
power would be inconvenient, and is cer- 
tainly unnecessary. Comprehensive as the 
word 'among' is, it may very properly be 
resti'icted to that commerce which concerns 
more states than one. The phrase is not 
one which would probably have been selected 
to indicate the completely interior ti'affic of 
a state, because it is not an apt phrase for 
that pm'pose; and the enumeration of the 
particular classes of commerce to which the 
power was to be extended would not have 
been made had the intention been to ex- 
tend the power to every description. 

It has been sti'ongly m*ged that the ad- 
miralty jm'isdiction in the federal courts ex- 
tends to all the navigable waters of the United 
States, though the voyage may be limited 
to the ports of the same state; and that 
a corresponding rule should be applied to 
the power of congress over the commerce so 
carried on. But if we concede that llie 
proposition is true as to admiralty jurisdic- 
tion, a concession [which must be] ^ made in 
the face of many decided cases, the infer- 
ence claimed by no means follows. By the 
federal constitution, admiralty jurisdiction is 
gi'anted to the com'ts of the United States; 
the power to regulate commerce is granted 
to congi-ess. The gi'ant of admiralty power 
is limited expressly to certain kinds of com- 
merce. On this subject, we agree entirely 
with Chief Justice Chase, in his opinion in 
the case of The Mary Washington in the 
Maryland circuit [Case No. 9,229]. 

Since the appeal was taken in tliis case, 
a statement of agreed facts has been filed 
as fm'ther testimony, by which the prose- 
cution claims that it is admitted that the 
"Bright Star" was engaged in commerce 
between the states. The substance of this 
statement is, that besides carrying passen- 
gers from Washington to Pinkney and to 
Augusta, she also, at the several times men- 
tioned, carried merchandise of various kinds, 
which had been pmrchased in New Orleans 
and other cities not in the state of Missoml, 
and had been ti-ansported by the usual routes 
of commerce to St. Louis, thence to Wash- 
ington, and by the "Bright Star" fi*om Wash- 
ington to Pinkney and Augusta. It is not 
stated whether this was done as one contin- 
uous voyage or not. It is consistent ' with 
the stipulation, that the goods terminated 
one voyage at St. Louis, and were purchased 
there by some one residing at Pinkney or 
Augusta, to whom they were forwarded from 
that city. It is however expressly stated 
that the "Bright Star" was not running in 

^ [From 8 Int. Rev. Rec. 130.] 
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connection with any line of steamboats or 
railroad cars,- W^ do not think these facts 
prove the boat to have been engaged in com- 
merce among the states. Nor would we 
change our views if it were conceded that 
the merchandise came from New Orleans to 
Pinkney or Augusta in one continuous voy- 
age. The only relation which the boat- has, 
under such circumstances, to any commerce, 
is ti-ansportation. Her part in this transpor- 
tation is too limited, casual, and xmcertain, 
to call it an engagement in commerce among 
the states. The owner of this smaU vessel 
had a right to transport a few boxes of 
goods from one little town to another, as oc- 
casionally became necessary, without inquir- 
ing whether the goods came from beyond 
St liouis, or how they came to "Washington, 
It constituted no part of any line of inter- 
state communication. It ran in connection 
with no such line of travel or transportation. 
To hold under such circumstances, that it 
was engaged in commerce between the 
states, is to include all ti-ansportation of 
goods within that commerce. 

The decx-ee of the district court must be 
affii-med. 



BBTGHT STAR, The (UNITED STATES v,). 
See Case No. 14,648. 



Case "No. 1,881. 

A CARGO OF BRIMSTONE. 

[8 Ben. 45.]^ 

District Court, E. D, New York. Feb., 1875. 

SnjppiNG— Freight— Delivers — Lien. 

A vessel brought a cargo of brimstone from 
Palermo to New York imder a cliarter which 
contained no clause binding the goods to the 
ship and the ship to the goods. On arrival at 
New York, the cargo was delivered uncondition- 
ally, and without any understanding that it 
should he subject to a lien for the charter- 
money. But, after such delivery, the owners of 
the ship filed a libel against the cargo to recover 
the amount of the charter-money, for which 
they claimed to have a lien enforceable againSt 
the cargo. Eeld, that the lien of the vessel on 
the cargo for her freight was lost by the deliv- 
ery and could not be enforced. 
[Cited in The Giulio, 34 Fed. 912.] 
[See Sears v. Four Thousand Eight Hun- 
dred and Eighty-Five Bags of Lmseed, 
Case No. 12,589; One Hundred and Eight- 
een Sticks of Timber, Id. 10,519.] 

In admiralty. 

Thomas E. Stillman, for libellant. 
R. D. Benedict and H. T. Wing, for claim- 
ant, 

BENEDICT, District Judge. This is an 
action by Gasper Monte, owner of the bark 
Castillo, to enforce a lien upon the cargo of 
the bark for freight alleged to have been 



earned under a charter party, made at Pa- 
lermo, on the 7th day of October, A. D. 
1S70. The terms of the charter party are 
not in dispute, and it is admitted that it con- 
tains no clause binding the ship to the goods 
and the goods to the ship for the due per- 
formance of the contract The fact is also 
imdisputed that the cargo here proceeded 
against was ti-ansported in the vessel. But 
the libellant's right to recover is disputed 
upon two grounds:— First, that, if freight 
became due, the lien therefor has been lost 
by an unqualified delivery of the cargo, with- 
out any indication of an intention to daim 
a lien for freight;— second, that, by reason 
of a failure to perform the stipulations of 
the charter in respect to the time when the 
vessel should be ready to receive the cargo, 
the charterers sustained damages exceeding 
the freight which they have the right to set 
off by way of recoupment against the claim 
for freight. It is only necessary to consider 
the first named ground of defense, for the 
testimony brings the case within the ruling 
of the supreme comrt in the case of The 
Bags of Linseed, 1 Black [66 U. S.] 108. As 
in that case, so here, the cargo was delivered 
without any condition or qualification. There 
is no evidence of any understanding or of 
any local usage of the port from which an 
understanding can be infeiTCd, that the cargo 
was delivered subject to fi*eight In accord- 
ance with the ruling of the supreme court, it 
must accordingly be held that any lien 
which the libellant may have had for his 
freight has been lost by unqualified delivery 
of the cargo. 
Let the libel be dismissed with costs. 



* [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 



Case ]Sro. 1,882. 

In re BRINKER et aL 

[19 N. B. R. 195.] ^ 

District Court, S. D. New York. Jan, 16, 1879. 

Baxkruptct — Assignee — Rights and Duties — 

Employ op Attounet— Compensation. 

1. An assignee cannot, without the consent of 
the court, make an agreement with an attor- 
ney employed by him to conduct a suit, by 
which the fees of the latter are to be con- 
tingent on the result of the suit. 

2, The bankrupt court has power to deter- 
mine in a summaiy manner the question as to 
the proper amount to be allowed as fees to an 
attorney employed by the assignee, and to or- 
der the attorney to pay over the balance of 
moneys retained by him for his services. 

[In bankruptcy. Motion to compel payment 
to the assignee of Thomas R. Brlnker, a 
bankrupt of moneys held by his attorney. 
Motion granted] 

F. E. Blackwell, for assignee, 
R. H. Chittenden, for attorney. 

OHOATE, District Judge, This is a mo- 
tion to compel the payment to the assignee 
of the sum of three hundred and twenty dol- 

^ [Reprinted by permission.] 
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lars, alleged to be improperly retained by bis 
attorney, who received the same, in bis ca- 
pacity as attorney for the assignee, in a 
suit in a state coiu:t. 

The assignee, having accounted for all the 
money received except the sum of four hun- 
dred and seventy dollars, retained by the at- 
torney for his services in the suit, has been 
held accountable for and been ordered to 
distribute three hundred and twenty dollars 
of this sum of f om- hundred and seventy dol- 
lars, on the ground that the sum of one 
hundred and fifty dollars was a proper 
charge by the attorney for his services, and 
now the assignee makes this motion to com- 
pel the attorney to pay over the three hun- 
dred and twenty donars to him. Upon the 
question whether the assignee should ac- 
count for this sum a reference was ordered. 
The assignee appeai-ed upon the reference by 
the same attorney, and the attorney conduct- 
ed the hearing and produced testimony, and 
testified himself. 

The register having reported one hundred 
and fifty dollars was a proper fee, it was 
held by the coxu:t that the assignee was, un- 
der the circumstances shown, chargeable 
with the balance retained by the, attorney, 
three hundred and twenty dollars, as money 
received by himself; that the daim of the 
attorney that he had made an agreement 
with the assignee by which the amount of 
his fee was to be contingent on the result of 
the suit could not be admitted; that an as- 
signee could not lawfully make such an 
agreement without express permission of the 
court. 

The attorney now, by his answer, raises 
the same question, and also objects that the 
court has not power to make a summary 
order that he pay the money over. As to 
the issue of fact, I do not perceive any ques- 
tion is raised that has not already been de- 
cided. It was decided that the money that 
came into the hands of the attorney was the 
money of the bankrupt estate. How much 
should he be allowed out of it for the fees 
of the attorney who had collected it was a 
question as to the proper costs of the ad- 
ministration of the bankrupt estate. This 
coiu*t has always exercised the power of 
determining such questions in a summary 
way. The power is expressly recognized in 
general order No. 30. If the com't has not 
the power, and in every case where an as- 
signee employs an attorney the attorney may 
claim that the amount of his compensation 
must be determined in a separate suit be- 
tween him and the assignee, the evident pur- 
pose of the banlorupt law, that estates of 
bankrupts shall be summarily administered 
in this court, would be defeated. This court 
has power also to determine the validity and 
amount of liens on the assets of the bank- 
rupt Rev. St. § 4,972. This is a claim of 
such a lien. I think the attorney is con- 
cluded by the decision as well as the as- 
signee. 



The case of In re Paschal, 10 Wall. [77 U. 
S.] 483, is not in point 'That case merely 
holds that where there is a dispute as to 
amount of fees or charges between an at- 
torney and his client, in respect to a suit 
prosecuted to a final judgment and recovery 
in the court, and the attorney has collected 
the judgment, the court in which the judg- 
ment is recovered will not summarily de- 
termine the question between the client and 
attorney, but will leave the client to his rem- 
edy by action. If, however, there is no such 
dispute, it is a power which all courts exer- 
cise over their officers to compel an attorney 
who has collected r&oney which belongs to 
his client by summary order to pay it over. 

In this case the attorney, who is an officer 
of this court, has come into possession of 
money belonging to the bankrupt's estate. 
His claim to it has been determined adverse- 
ly to him. I see no reason why the assignee 
should not have an order that he pay it over. 
Motion granted. 



Case No. 1,883. 

In re BRINKilAN. 

[6 N. B. R. 541.] 1 

District Court, S. D. New Tork. Feb. 22, 
1872. 

Baxkruptct — Assignee — Enjoining Sale op Es- 
tate—Liability FOK Costs on Dissolution. 
An assignee in bankruptcy applied to the 
United States district court, and obtained an 
injunction to restrain the sale of property un- 
der the decree of foreclosure in a mortgage, 
after the proceedings had reached a stage 
where, substantially, all the expenses, except 
those which would attend the sale of the prop- 
erty, had been incurred. Sometime thereafter 
he applied for leave to dissolve the injunction 
and sell the property. Held, that the petition 
must be dismissed, with costs against the as- 
signee, for the reason that he had not applied at 
the commencement of the foreclosure suit for a 
stay of proceedings. Injunction dissolved. 
[Cited in Re Cooper, Case No. 3,190.] 

[In bankruptcy. In the matter of Henry 
Brinkman. Petition by William R. Dills, 
assignee, for leave to sell real estate, and to 
dissolve an injunction to restrain foreclosure 
proceedings in the state com-t, heretofore 
granted on his petition. Petition dismissed, 
and injunction dissolved. 

[For register's opinion and report upon 
which this decision is founded, see Case No. 
1,884.] 

BLATCHFORD, District Judge. I think 
the most advisable course, in this matter, is 
to deny the prayei- of the assignee's petition 
for leave to sell the real estate and to dis- 
solve the injimction granted by the order of 
July thirty-first, eighteen hundred and sev- 
enty-one, and vacate that order, and aUow 
the property to be sold under the decree of 
foreclosure in the state court. The assignee 
in bankruptcy, having been a party to that 

^ [Reprinted by permission.] 
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suit, was instrumental in placing that suit 
in the position in which it was on the thirty- 
first of July, eighteen hundred and seventy- 
one, when he, for the first time, applied to 
this court to stay the sale under the decree 
in that suit, which was to tate place three 
days afterwards. It is quite appai'ent from 
the testimony on the reference, imder the 
assignee's petition, that there was no good 
reason for applying to this com't to stay the 
foreclosure proceedings. They had reached 
a stage where, substantially, all the expenses, 
except those which would attend any sale 
of the property, even by this court, had been 
incurred in reaching a decree in the fore- 
closure suit and incurred by the action of 
the assignee, while a party to such suit, in 
suffering proceedings to go on without ap- 
plying to this court to restrain them. It 
will become a question for consideration 
hereafter, whether the assignee ought not to 
be charged personally with liability for the 
amount of those expenses, and be compelled 
TO refund them to the estate after they shall 
have been paid out of the proceeds of the 
land to the plaintiflE in the suit, as being a 
waste, committed by him, of the estate. At 
present the petition must be dismissed, with 
costs to be paid by the assignee personally, 
and not out of the estate, and the injunction 
must be dissolved. 



Case No. 1,884. 

In re BEINKilAN. 

[7 N. B. R. 421.] ^ 

District Court, S. D. New York. 

Bankruptcy — Estate of Bankrupt — Mortgage 
FouECLOsuRE IX State Court— District Court 
— Jurisdiction. 

1. Mortgagees should not be permitted to pur- 
sue the estate of the bankrupt in the state 
courts, but should come to the tribunal which, 
under federal laws, is charged with its admin- 
istration. 

2. The purpose and intent of the bankrupt 
law is to bring the property of the bankrupt 
into the bankrupt court for administraliou, and 
that court is furnished with all needful power 
to liquidate and settle all liens thereon, and 
where there are adverse claims wliich it is not 
proper to litigate by summary enjoinina: and 
order, provision is made by giving jurisdiction 
to the district court, permanentiy with the 
circuit court, for that purpose, 

3. In certain cases mortgages upon the real 
estate of the banlirupt may he foreclosed in a 
state court, providing no objection is made, 
and where the assignee is satisfied that the 
mortgaged premises is of less value than the 
mortgage debt. 

4. "Where a foreclosure is pending at the time 
proceedings in bankruptcy are commenced, the 
validity of the mortgage and the amount due 
thereon may sometimes be settled in the state 
court, and then it is discretionary with the 
court in bankruptcy to permit a sale by decree 
of the state court or not. 

pOisapproved ' in Augustine v. McFarland, 
Case No. 648.] 

* [Reprinted by permission.] 
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[In bankruptcy. In the matter of Henry 
Brinkman.] 

By John Fitch, Register: 

This cause is now pending before me, in 
order to determine and report as to the pro- 
priety of granting the prayer of the petition, 
&c. It appears by the testimony that WU- 
liam R. Dills was duly elected- assignee of 
the estate of said banlirupt on the 4th day of 
January, 1871; that as such assignee he 
came into possession of a certain house and 
lot belonging to the estate of said bank- 
rupt, situated at Stapleton, Richmond Go.^ 
New York; that said house and lot is en- 
cumbered by two mortgages, one for fifteen 
hundred dollars in favor of one F. "W. Frank- 
lin, and one for thi*ee hundi-ed dollars in 
favor of one Albert* Kohnser, besides judg- 
ments as follows: One in favor of H. Shu- 
maker for ten dollars, recovered in the first 
district court of New York, September 14th, 
1865, also one in favor of one Philip Regohn, 
recovered in the fourth district court, New 
York, for eighty-four dollars and ninety-six 
cents, and one in favor of one Adolph Strohn 
and others, recovered in the New York su- 
preme court on the 28th day of October, 
1870, for six hundred and fifty-six dollars 
and nineteen cents; that the wife of the said 
banla'upt swears that the mortgage for three 
hundred dollars has been paid, although it 
has not been cancelled of record; that said 
assignee on the first day of June, 1871, sold 
said house and lot at public auction, free 
from encumbrances, to one Louis "Wolff for 
the sum of thirty-one -hundred dollars, and 
the sum of three hundred and ten dollars 
was paid to said assignee by said Wolff on 
accoimt of said sale; that said assignee sold 
said property free from encumbrances by 
advice of counsel, believing he had the right 
and power so to do; that after said sale tiie 
assignee was informed that he had no pow- 
er to sell said property free from, encum- 
brances without a special order of this court, 
and therefore he did not deliver to said LiOuis- 
Wolff, the pm*chaser, a deed of said prop- 
erty; that on the 6th day of aiarch, 1870^ 
said F. W. Franklin brought suit in the 
New York supreme court to foreclose said 
mortgage, in which suit the assignee herein: 
was made a party; that on the 29th day of 
May, 1870, judgment of foredosm-e and sale 
was entered in the New York supreme com't, 
Kings county, in favor of said F. W. Frank- 
lin, which said judgment and costs amount 
to the sum of eighteen hundred and fifty- 
five dollars and sixty-one cents, besides in- 
terest and insm*ance, and in addition to 
which is the sheriff's fees, which amount to- 
the sum of one hundred and fifty dollars; 
that M. E. Goodhart, Esq., then the attorney 
for the assignee herein, gave his assent in 
writing to the entry of said judgment of 
foreclosure, but the assignee sweai's that he 
gave said attorney no authority to assent to 
the entry of said judgment and was not 
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aware that he had done so, and further, that 
said Franklin was aware that the estate 
was In banltruptcy, and that he, said as- 
signee, prior to the entry of said judgment 
of foreclosure, requested said Franklin to 
wait a few days, and he woiild sell said prop- 
ei-ty, and out of the proceeds thereof, would 
pay said Franldin mortgage; that the afore- 
said mortgage was made on the 22d day of 
April, 1865, by said bankrupt and wife to 
Peter S. Wandel, county treasurer of Rich- 
mond county. New York, recorded in Rich- 
mond county clerk's office in liber 42 of 
mortgages, pages 440, &c., April 24th, 1865; 
that on the 18th day of October, 18G9, Web- 
ley J. Edwards, county treasm-er of Rich- 
mond county assigned said mortgage to one 
Oliver B. Wandel, consideration one thou- 
sand five hundred dollars, which said assign- 
ment was recorded in Richmond county 
clerk's office in liber 61 of mortgages, pages 
92, &c., December 27th, 1869; that on the 
16th day of December, 1869, said Oliver B. 
Wandel assigned to Frederick W. Franklin 
the said mortgage, which was recorded in 
Richmond county clerk's office in liber 63 of 
mortgages, page 33, &c., May 18th, 1870, 
which said mortgage still remains in the 
name of said Frederick W. Franklin. That 
on the 14th day of June, 1871, subsequent to 
and in pursuance of the sale of said property 
to said Louis Wolff by the assignee herein^ 
Dena Brinkman, wife of said bankrupt, exe- 
cuted a deed of said property to said Louis 
Wolff, but that said deed was not delivered 
to said Wolfe for the reasons herein before 
stated, a copy of which deed is herewith sub- 
mitted marlied two. 

The assignee claims that the proceedings 
heard in the foreclosm'e suit in the state 
court being after the adjudication of bank- 
ruptcy, the appointment of the assignee and 
the conveyance by the register to the as- 
signee of the estate of the bankrupt is in vio- 
lation of the bankrupt act and is void, the 
state eom't not having any jm-isdiction in 
the matter, as it related to the bankraptcy. 

The mortgagee claims that he had an es- 
tate in the mortgaged premises with all its 
incidents created long prior to the passage 
-of the banknipt act, and that the constitu- 
tion of the United States does not confer 
upon congress the power to impair or inter- 
fere with such estate. That the mortgagor 
has only an equity of redemption in the 
mortgaged premises, not an estate, and this 
■equity is all that the assignee in bankruptcy 
can receive by virtue of the banki-upt law. 
The counsel for the mortgagee does not cite 
any authorities to support his propositions, 
but argues the point in his brief upon the 
principle of state sovereignty and in deroga- 
tion of the act of congress— the bankrupt 
law. Ai'ticle one, section eight, of the con- 
stitution of the United States expressly con- 
fers upon congress the exclusive right "to 
establish a uniform rule of naturalization 
and uniform laws on the subject of bank- 



ruptcies throughout the United States." This 
power congress has three times exercised, 
first, by the passage of the act of April 4th, 
1800 [2 Stat. 19], and of August 19th, 1841 
[5 Stat. 440], and of the act of March 2d, 
1867 [14 Stat. 517]. By long continued prac- 
tice and 'by repeated decisions of the su- 
preme court of the United States it has be- 
come the settled rule of law that a continued 
course of congressional legislation uniformly 
acquiesced in for a long period of time set- 
tles the question of the power of congress to 
legislate and have exclusive jm-isdiction of 
the subject of bankruptcy; and that that 
right, so exercised, was rightfully exercised. 
[Briscoe v. Bank of Commonwealth of Ken- 
tucky] 11 Pet. [36 U. S.] 317; [Wood v. U. 
S.] 16 Pet [41 U. S.] 342; [il'CuUoch v. 
Maryland] 4 Wheat. [17 U. S.] 412. And 
further that wherever the constitution of the 
United States gi-ants power to congress to 
do any act or exercise any power, it must 
be exercised exclusively by congress. [The 
iloses Taylor v. Plammons] 4 Wall. [71 U. 
S.] 411. No state legislatm-e can in any man- 
ner act in such cases. The subject is as 
fully taken from the state legislatm-es as if 
they had been prohibited to act by the con- 
stitution itself. [Prigg v. Pennsylvania] 16 
Pet. [41 U. S.] 622. If the states were al- 
lowed to act, theu: acts would be in direct 
derogation of the laws of congress; thus 
ci-eating a conffict of power and authority 
between the nation and the state, which the 
framers of the constitution expressly avoid- 
ed by article one, section eight, of the consti- 
tution of the United States giving exclusive 
power over the subject matters therein enu- 
merated to congi-ess. Such power is exclu- 
sively vested in congress, as an exclusive ju- 
risdiction of power is granted to eongi-ess to 
establish a uniform rule of natui-alization 
and bankruptcy. It is, tlierefore, plain that 
the exercise of any power by the state com-ts 
in carrying out any pro\ision of tlie bank- 
rupt law, is both incompatible and repug- 
nant to the constitution of the United States. 
It has, therefore, been uniformly held that 
the insolvent laws of the several states were 
suspended during the operation of the bank- 
rupt law. Such suspension does not, how- 
ever, work an absolute repeal. They only 
remain passive while the law of congi-ess is 
in force. The power of congress is exclusive 
where the states are expressly prohibited to 
pass laws of a particular character. [Bris- 
coe V. Bank of Commonwealth of Kentucky] 
11 Pet. [36 U. S.] 317. True it is that the 
state governments are in a meas\u:e sover- 
eign and supreme within their respective 
limits, and all the powers of government not 
delegated to the United States by tlie consti- 
tution nor prohibited to it by the statutes, 
are reserved to them respectively. Const. 
U. S. art 10. The subject of bankruptcy be- 
ing one of the powers expressly confeired 
upon congress, the federal com'ts alone have 
jurisdiction. [Houston v. Moore] 5 "iMieat. 
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[IS U. S,] 49. By the constitution the power 
is conferred on the national courts, and they 
alone have jurisdiction of cases of hanlc- 
ruptcy. The state courts cannot in any man- 
ner interfere with the action of the federal 
courts. It is, therefore, clear that the power 
conferred by the general government upon 
the federal courts, of necessity as well as by 
Implication, prohibits them, the state courts, 
from acting or taking cognizance of, judicial- 
ly, any matter which, by the constitution, 
flie federal courts have exclusive jurisdic- 
tion, and the states have no right through 
their judicial tribunals to act in any matter 
relating to bankruptcy. 1 Kent, Comm. (4th 
Ed.) 328, 409, 413; [Providence Banlc v. Bil- 
lings] 4 Pet £29 U. S.] 583, 564; Dobbins v. 
Erie Co J 16 Pet [41 U. S.] 449; [McCulloch 
V. Mai-yland] 4 Wheat [17 U. S.] 316; [Os- 
bom v. Bank of U. S.] 9 Wheat [22 U. S.] 
738; [aicNutt v. Bland] 2 How. [43 U. S.] 
16; [Duncan v. Darst] 1 How. [42 U. S.] 301; 
[U. S. V. Peters] 5 Cranch [9 U. S.j 115; 
[Slocum V. Mayberry] 2 Wheat [15 TJ. S.] 1; 
[Goszler v. Corporation of Georgetown] 6 
Wheat [19 U. S.] 597; [Rhode Island v. 
Massachusetts] 12 Pet [37 U. S.] 751; [Co- 
hens V. Vhrginia] 6 Wheat [19 U. S.] 447; 
[aicOlung V. Silliman] Id. 598; [Bank of Au- 
gusta V. Earle] 13 Pet [38 U. S.] 590. 

It has long since been settled hj the su- 
preme court of the United States that the 
doctrine of national comity applies as well 
between the United States and the several 
states and territories of our Union as be- 
tween the United States and other nations. 
The whole cmrrent of the national decisions 
has been that in all matters where the fed- 
eral com'ts have paramount jurisdiction the 
state covurts are expressly prohibited from 
taking cognizance of the matter. In the case 
of Slocum V. Mayberry, 2 Wheat [15 U. S.] 
1, it is decided that the federal courts have 
exclusive jurisdiction of all seizures made 
on land or water for breach of the laws of 
the United States, and that any interveiition 
■of state authority to take the tiling seized 
from an officer of the United States and 
thereby obstruct the exercise of the national 
jurisdiction, is unlawful. The same rule of 
jmrisdiction of the federal courts applies to 
the admiralty and maritime jurisdiction of 
the federal courts as it does to the bankrupt- 
•cies and natux'alizations. The ninth section 
of the judiciary act of 1789 (1 Stat. 76, 77) 
dedares that the district coiu:ts shall have 
exclusive jurisdiction of all ci-imes and 
•offences that shall be cognizable under the 
authority of the United States, committed 
within their respective districts or upon the 
high seas. The state of New York, -on the 
24th of April, 1862 (Laws 1802, e. 482), 
passed a law entitled, "An act to provide for 
the collection of demands against ships and 
vessels." This act was claimed by many to 
be in direct conflict with the constitution, 
and also to 1 U. S. Stat. 77, as the act of 
■congress of 1789, commonly called the "Judi- 



ciary Act," gives to the district courts of the 
United States exclusive cognizance of all 
civil causes of admiralty and maritime ju- 
risdiction. The constitutionality of the act 
of the state of New York, 24th of April, 1862, 
has twice been passed upon by the court of 
appeals of this stsde^ namely, Bird v. The 
Josephine, 39 N. Y, 19, where the court held 
that state laws confei-ring jm-isdiction in ad- 
miralty and maritime matters upon state 
coiu:ts were in conflict with the constitution 
and laws of the United States and therefore 
void; also claiming that the district courts 
of the United States were by the constitu- 
tion and laws, vested with exclusive juris- 
diction in all such cases. The case of Brook- 
man V. Hamill, 43 N. Y, 554, is to the same 
effect In the case of Sweatt v. Boston, H. 
& E. R. Go. [Case No. 13,684], in curcuit 
court, Clifford, J., says: "Original juris- 
diction in all matters and proceedings* in 
bankruptcy is conferred upon the district 
courts, and they are authorized to hear and 
adjudicate upon the same according to the 
provisions of the bankrupt act" Piursuant 
to that authority the district courts may ex- 
ercise original jurisdiction in all suits in eq- 
uity as well as in suits at law which may or 
shall be brought by an assignee in bank- 
ruptcy against any person claiming an ad- 
verse interest, or by such person against the 
assignee touching any property or rights of 
property of the baulcrupt, transferable to or 
vested in such assignee. In section one of 
the act it is provided that the jurisdiction of 
the district courts shall extend to all cases 
and controversies arising between the bank- 
rupt and any creditor or creditors who shaU 
claim any debt or demand under the bank- 
ruptcy; to the collection of all assets of the 
bankrupt; to- the ascertainment and liquida- 
tion of the liens and other specific claims 
thereon; to the adjustment of the various 
priorities and conflicting interests of all par- 
ties; to the marshaling and disposition of 
the different funds and assets, so as to se- 
cure the rights of all parties and the due dis- 
tribution of the assets among all the credit- 
ors, and to all acts, mattei-s and things to be 
done under and by virtue of the bankruptcy, 
until the final distribution and settlement of 
the estate of the bankrupt and the close of 
the proceedings in banl^ruptcy. 

Blatchford, J., in Re Glaser [Case No. 
5,474], held "that district com-ts have orig- 
inal jm-isdiction in all matters and pro- 
ceedings in bankruptcy, and that jurisdiction 
extends to all acts, matters and things to be 
done under and by virtue of the bankrupt- 
cy." The jm-isdiction of said comrts, sitting 
as coiurts in. bankruptcy, is superior and ex- 
clusive in all matters arising tmder the stat- 
ute. The estate surrendered is placed in the 
custody of the com*t so sitting in banla-uptcy, 
and the officer (assignee or trustee) appoint- 
ed to manage it, is accountable to the court 
appointing him, and that coiu:t alone. No 
state com:t has jurisdiction in, or can with- 
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di-aw the property surrendered, or deter- 
mine in any degree the manner of its dispo- 
sition. In re Barrow [Id. 1,057]; In re 
Schnepf [Id. 12,471]; In re Bowie [Id. 1,728]. 
The commencement of proceedings in bank- 
ruptcy at once ti-ansfers to the district eom-f 
the jurisdiction over the bankrupt, his es- 
tate and all parties and questions connected 
therewith, and operates as a supersedeas of 
all process in the hands of the sheriff of a 
state court, and as an injimetion against all 
other proceedings than such as may there- 
upon be had under the authority of the dis- 
ti-ict court until the question of banloruptcy 
shall be disposed of. Jones v. Leach [Id. 
7,475]. The filing of a petition in bankrupt- 
cy at once brings the property of the insol- 
vent into the bankruptcy court, and places 
it in its custody and under its protection as 
fully as if actually brought into the visible 
presence of the court. Being in the custody 
of the com*t, no otlier court can, without the 
permission of the com-t in bankruptcy, inter- 
fere with it, and so to interfere is a con- 
tempt of the banlirupt court. In re Vogel [Id. 
16,983]; In re People's Mail Steamship Co. 
[Id. 10,970]; In re Kerosene Oil Co. [Case 
No. 7,725; and the same case on appeal, Id. 
10,206]; Brock v. TerreU [Case No. 1,914]; 
In re Wallace [Id. 17,094]. 

The coui-t has power, on the application of 
the assignee or ti'ustee, to order the sale of 
encumbered property, free from encumbran- 
ces, transferring the liens from the property 
to the fund reahzed from its sale. In re 
Stewart [Case No. 13,418]; In, re Barrows 
[Id. 1,057]; In re McLellan [Id. 8,694]; In re 
Columbia Metal Works [Id. 3,039]; In re 
Salmons [Id. 12,268] ; In re Alabama & Flor- 
ida Railroad Co., 1 N. B. R. 100; Foster v. 
Ames [Case No. 4,965]; In re Schnepf [Id. 
12,471]. "Any lien upon the property of a 
bankrupt, so long as the property is in the 
possession of the court or its officers, the as- 
signee or tmstee, can only be enforced in 
the district court -sitting as a com't of bank- 
ruptcy." In re People's Mail Steamship Co. 
[Id. 10,970]; Davis y. Carpenter [In re Da- 
vis, Id. 3,618]; Jones v. Leach [Id. 7,475]; 
In re Vogel [Id. 16,983]; In re Kerosene 
Oil Co. [Cases Nos. 7,725 and 10,206]; In re 
Lee [Lee v. Franklin Ave. German Sav. 
Bank, Case No. 8,188]; Foster y. Ames [Id. 
4,905]; In re Rosenberg [Id. 12,055]. The 
title to the property of the bankrupt, immedi- 
ately upon the filing of the petition, is trans- 
ferred to the court, and is vested in the reg- 
ister to whom the case is referred, who is 
to keep it safely until it can be tm-ned over 
to the assignee when appointed. In re Has- 
brouck [Id. 6,189]. And the register may ap- 
point a w^atchman or custodian to take 
charge of the property (In re Boget [Id. 
1,599]; In re Shaffer [Id. 12,694]), and has 
the power to order the payment of fees and 
expenses incurred in the proceedings, out 
of the funds in the hands of the assignee 
(In re Lane [Id. 8,0^2]), and, upon the ap- 
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pointment of an assignee, is to convey by 
deed all the property of the banla-upt, of 
whatever name or natxu-e, except that which 
is exempt by law, to the assignee. The as- 
signee then proceeds in accordance with sec- 
tions 1, 14-18, 25-28, 35, 37, 39, 42, and 48 
of the bankrupt act [of March 2, 1867 (14 
Stat. 517)], and others, and may commence 
an action or proceedings to collect the assets 
of the estate of the banla-upt, wherever as- 
sets are found, in any district court in the 
United States. The power given to an as- 
signee "to collect the assets" is a sufficient 
authority and gives the right to commence 
proceedings to collect them in any district 
when a suit to collect; is necessary. Goodall 
Y. Tuttle [Case No. 5,533]. "The jurisdiction 
may be well enough included in the general 
gi-ant of first section." Chase, C. J., in Re 
Alexander [Id. 160]. 

In making sales of real estate, the com-t 
or register can authorize the sale thereof in 
parcels, and may, under the direction of the 
com-t, submit any controversy arising in the 
settlement of the demands against the estate 
or debts due it, to the determination of ar- 
bitrators, &c. 2 Ben. 100 [In re Graves, 
Case No. 5,709]; [Bankruptcy Act] § 17. All 
sales of property belong to the estates of 
bankrupts made by holders of deeds of trust, 
mortgages or judgment liens, are unlawful 
unless made by permission of the court after 
due notice of such application has been giv- 
en to tlie assignee. In re Bigelow [Case No. 
1,396]; Davis y. Carpenter [In re Davis, Id. 
3,618]; In re Rosenberg [Id. 12,055]. Pro- 
ceedings by a mortgagee to foreclose a mort- 
gage oh the property of the bankrupt must be 
taken in the United States district court, sit- 
ting as a court of bankruptcy. In re Kero- 
sene Oil Co. [Cases Nos. 7,725 and 7,726]; 
In re Snedaker, 3 N. B. R. 155; Markson 
v. Heaney [Case No. 9,098]. That the con- 
stitution gives to congress the exclusive 
right to pass laws in relation to bankruptcy, 
naturalization and maritime law as well as 
taxation and revenue no one questions. It is 
equally clear that congress could give judi- 
cial powers to the registers in bankruptcy^ 
creating them a special tribunal with con- 
cm-rent jurisdiction in these matters with 
the district and circuit com-ts, their proceed- 
ings subject to review by said courts. Such 
a tribunal would be of great service to the 
country and a relief which the community 
very much need. England has a separate- 
court in banla-uptcy composed of the regis- 
trars. Such a court here, with naturaliza- 
tion, maritime and internal revenue jm-isdic- 
tion added thereto, would greatly relieve 
the district and circuit courts. 

The powers and duties of an assignee give 
him the right to seU and dispose of the bank- 
rupt's estate, imder the direction of the 
com-t, in a manner most conducive to the 
interest of the estate. And where the estate 
consists of real estate it is tne duty of the 
assignee immediately to take possession of 
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such real estate, providing there is any estate 
of value to become possessed of. He should 
at once, himself, ascertain the amount of 
liens thereon and the validity of each lien 
ahout which there may he any doubt, or he 
may apply to the court for an order of ref- 
erence to the register before Tvhom the pro- 
ceedings ai-e pending, before whom all the 
parties in interest could be heard, in brder 
that the rights of all the parties in interest 
may be substantiated and their specific liens 
be judicially determined. Thus, with little 
or no expense to the estate or parties in in- 
terest, the rights of the creditors having 
liens thereon recognized by the bankrupt 
law can be judicially ascertained, and the 
duties of the assignee as to such real estate 
determined. If it should be decided by the 
coui-t that the liens on the property are great- 
er in amount than the value of the real 
estate, it would not be proper for an assignee 
to taJie possession of such real estate, be- 
cause good faith requires the assignee to 
save all the expenses possible to the estate. 
The assignee can then in the faithful per- 
formance of his duty give a consent to each 
lien ci-editor to proceed to the enforcement 
of their specific liens according to law, but 
without expense to the estate. It is optional, 
however, with the assignee which course he 
will piursue, as, by the bankrupt law, he 
may by an order of the court, sell the prop- 
erty free from encumbrances and distribute 
the avails in the order as the liens attach, 
after deducting the proper expenses, and the 
estate and creditors ai'e bound by the ac- 
tion of the assignee, as he is the agent and 
trustee of the creditor, and acting under the 
order of the court and also as assignee. 2 
Johns. 485; 1 Abb. N. Y. Dig. 398. The as- 
signee talces the real estate of the bankrupt 
with all the rights the bankrupt had, subject 
to the liens thereon. 1 Paige, 620; 2 Paige, 
303; 4 Paige, 64. Liens upon the property 
of the bahki'upt while it remains in the pos- 
session of the bankrupt court can only be 
enforced in the district court sitting as a 
com't of bankruptcy. In re People's Mail 
Steamship Co. [Case No. 10,970]; Bump, 
Bankr. 370, and the cases there cited. 

It is not necessary for an assignee to take 
any proceeding whatever in regard to en- 
cumbered property, unless by so doing he 
can realize a net sum of money free from 
encumbrances for the benefit of the estate. 
It would be idle to go through the form of 
selling the property if the property be of 
less value than the amount of encumbrances. 
Ill re liambert [Case No. 8,026]; In re Bowie 
[Id. 1,728]. In the case, In re Charles H. 
WjTine, United States etrcuit court for Vir- 
ginia [Id. 18,117], Chief Justice Chase held 
"that no lien can be acquired or enforced by 
any proceeding in a state court commenced 
after petition is filed." Peck v. Jenness, 7 
How. [48 U. S.] 612. When the assignee 
shaU have determined for himself that the 
real estate is encumbered for more than its 



value, when it shall have been so judicially de- 
termined that such real estate is of no value 
to the estate, then the question of bankruptcy 
as to such real estate wiU have been disposed 
of, and the exclusive jm-isdietion of the 
United States courts as to such real estate 
ceases, and the jurisdiction of the state 
courts, which was superceded by the bank- 
rupt act, wiE again attach, upon the as- 
signees giving consent to the specific lien 
holders to proceed to the enforcement of 
their liens, and then the provisions of the 
bankrupt law will not apply as to priority 
of lien or manner of distribution between 
the lien creditors, who wiU then enforce their 
liens in the state courts and be subject to 
the state law. No person can enforce a 
specific lien, such as a mortgage or a judg- 
ment, in a state court while the proceedings 
in bankruptcy are pending and not disposed 
of, unless an assent thereto shall first be 
given by the assignee as an officer of the 
court. He cannot delegate such authority; 
an attorney cannot assent for him; he does 
not have to apply to the court for an order 
to that effect; he derives such power as as- 
signee and trustee of the creditors of the es- 
tate from the court and from the provisions 
of the bankrupt law. Should such proceed- 
ings be taken in a state com-t they would be 
void and would be enjoined by the United 
States district court. The parties who in- 
stituted such proceedings would be liable to 
be proceeded against as for contempt of 
court The court will also enjoin a sheriff 
from proceeding under an execution or de- 
ci*ee, also a landlord from collecting rent by 
distraint, also proceedings on a libel in rem 
brought to enforce a lien against a vessel, 
also proceedings by mortgagees to fore- 
close mortgages which are specific liens upon 
the property of the bankrupt. It is the duty 
of the assignee to appear in all proceedings 
pending against the bankrupt in the state 
com-ts at the time of the bankruptcy where- 
in the estate of the bankrupt is interested, 
as the state coiurts have a right to know and 
be informed of the baiikruptcy which af- 
fects their jurisdiction; but such appearance 
either hy the assignee or by the attorney of 
an assignee does not affect the banla-uptey 
proceedings in the United States court, nor 
confer jmisdictlon upon a state com't in any 
proceedings not allowed hj the bankrupt 
act 

In ascertaining the dividing line of the ex- 
clusive jm'isdlction of the distiict courts 
over suits at law, brought by an assignee to 
collect a debt due an estate (other than a 
debt claim or demand in relation to real 
estate) the origin as well as the considera- 
tion of the indebtedness must be first as- 
certained, as the district com't has exclusive 
jurisdiction in aU cases relating to the "con- 
flicting interest of all parties" and to all acts, 
matters and things to be done under and by 
virtue of the bankruptcy In re Glaser [Case 
No. 5,474]. All claims due an estate, or pay- 
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ments made by a bankrupt, within four 
months previous to the bankruptcy, which 
payments the assignee claims to have been 
made in contemplation of and in fraud of 
the bankrupt act, or paid with the intention 
of giving a preference to some creditor, the 
creditor having reason to suppose such pay- 
ment to be a preference under the act, or 
made in contemplation of banlcruptcy, or in 
any way or manner in violation of the act, 
should be brought in the district court. "The 
circuit eomis have concurrent, appellate or 
revisatory jurisdiction with the district courts 
of the same district, of all suits in law or in 
equity which may be brought by the assignee 
in bankruptcy against any person claiming 
an adverse interest, or by such person 
against such assignee, touching any property 
or right of property of the bankrupt transfer- 
able to or vested in the assignee." Bump, 
Bankr. (4th Ed.) 206. 

In this case the mortgage most certainly re- 
lates to the real estate of the bankrupt, and 
the surplus which must arise, and in fact, 
has arisen, by virtue of the sale by the as- 
signee, must be distributed to all creditors 
as per the relative rights or specific liens 
thereon; "and no state court has jurisdiction 
in or can withdraw the property surrendered, 
or determine in any degree the manner of its 
disposition." In re Bininger, 38 How. Pr. 
395 [In re Kingon, Case No. 7,815], and the 
cases there cited. In this case the state 
courts have no jurisdiction, as the suit would 
be one in relation to the bankruptcy, and 
hence the district coxirt wUl enjoin proceed- 
ings by a mortgagee to foreclose a mortgage 
on tiie property of the banlampt. In re 
Kerosene OU Co. [Id. 7,725], and the cases 
heretofore cited. As a foreclosure of the 
mortgage in the state court is void, and no 
title could pass xmder the sale as a decree 
rendered in a state court, a sheriff wiU be en- 
joined from selling property, real estate, un- 
der and by virtue of a decree made by a 
state comrt after the petition has been filed. 
1 N. B. R. 157 [Pennington v. Sale, Id. 10,- 
939], and the eases cited in Bump, Bankr. 
277; In re Mallory [Id. 8,991], and cases 
therein cited; In re Devlin [Id. 3,841]; In re 
Schnepf [Id. 12,471.] It cannot be claimed that 
the district court and state court have con- 
current jurisdiction in a case like this or that 
the right to maintain jurisdiction is inherent 
in each court, or that the court obtains juris- 
diction which first exercises it or obtains pos- 
session of the subject matter of the action as 
in The Robert Fulton [Id. 11,8903; [Act Sept. 
24, 1789] 1 Stat. 79. State courts have con- 
current jurisdiction of an action by the as- 
signee on a cause of action which occurred to 
the bankrupt previous to four months of the 
adjudication of bankruptcy on contract debts 
which do not relate to the bankruptcy or ef- 
fect real estate, and also to debts which 
were not contracted in fraud of the bank- 
ruptcy and do not relate to or are affected 
by the bankruptcy, although contracted with- 



in the four months. 5 N. B. R. 252 [Peiper 
V. Harmer, 8 Phila. 100]. The act of 1841 
[o Stat. 440] contained a similar clause to the 
bankrupt act of 1867 [14 Stat 517], and the 
comrts held ia the same manner as to the 
concurrent jurisdiction of the state courts. 
10 aietc. [Mass.] 583; 5 Story, Laws U. S. 
2835; 7 Bush, 66; Davis v, Anderson [Case 
No. 3,623]. 

The most that can be claimed by the mort- 
gagee, if anything, is that his proceeding in 
the state court has ascertained the amoimt 
due, principal and interest, on the mortgage, 
and that the estate is now bound thereby, 
as the assignee appeared by attorney in the 
foreclosure proceedings, but as to the ques- 
tion of costs made upon such proceedings it 
is different, such costs were unnecessary and 
there was no occasion for creating them, as 
the claim could have been determined in the 
bankruptcy court with little or no expense. 
The owner of the mortgage had record knowl- 
edge that his mortgage was the first lien up- 
on the real estate free from dower, as the 
wife of the banlirupt had signed the mort- 
gage, and that the real estate was worth 
much more than the amount due on the mort- 
gage. In law, the assignee is supposed to 
have knowledge of his legal rights as as- 
signee, but in this case it seems that he did 
not, as he should have moved the court to 
transfer the suit in the foreclosure case from 
the state to the United States courts. No 
act done by his attorney in the state court is 
binding upon the assignee in these proceed- 
ings unless this court shall hold that it binds 
the estate for the amount of the costs in- 
curred in the pi-oceedings in the state court 
I hold the better view of the law to be, that 
as the foreclosure proceedings in the state 
court were unauthorized by the bankrupt law 
and void in all respects, except, perhaps, for 
finding the amount due for principal and in- 
terest on the mortgage, that the costs of the 
state com"t cannot be made a lien upon or be- 
come a charge upon the estate. If such were 
to be held the rule of law in such cases, it 
would operate as an intolerable hardship 
upon subsequent lien holders and the general 
creditors of the estate, as it would in this 
case. The mortgage being about fifteen hun- 
dred dollars, the costs, about four hundred 
dollars, adding one fourth to the amount due 
on the first mortgage and deducting that 
amount from the fund applicable to the sec- 
ond mortgage or else from the estate to be 
divided among the creditors. In a ease 
where there were several mortgages and 
each of them should be foT:eclosed with a like 
biU of costs in each, the accumulation of 
costs would amount to a sum in the aggre- 
gate which would soon absorb the estate and 
deprive the creditors of a fair dividend which 
they might otherwise obtain. The federal 
courts could not, for a moment, sanction 
such proceedings had in the state courts, and 
when such proceedings are resorted to the as- 
signee should immediately apply, when the 
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proceedings occur after the adjudication of 
bankruptcy, for an order removing the pro- 
ceedings from the state to the "United States 
district coinrts, a stay of proceedings, or a 
writ of prohibition. In the bankruptcy court 
the amount due on a mortgage can be deter- 
mined in proceedings before the register -with 
little or no expense to the claimant and none 
to the estate. Therefore, I hold that no act, 
either by the assignee or his attorney in this 
case, has fixed any liability upon the estate 
other than the amount due upon the mort- 
gage for principal and interest, free from 
costs. The proceedings of the mortgagee be- 
ing had in contravention of the bankrupt 
law and the established rules and practice 
of this court, such proceedings being taken in. 
the state coxu-ts and after the adjudication 
of bankruptcy, the mortgagee having full 
knowledge thereof, he cannot now plead ig- 
norance or innocence, or claim that the 
amount of costs are res judicata as between 
the assignee of the estate, the mortgagee in 
the foreclosure proceedings and the holder ot 
the next mortgage, or the other creditors, as 
he cannot, by his own illegal act diminish the 
estate due to third persons by virtue of any 
proceedings which are void by the bankrupt 
law. 

As to the power of this court, sitting as a 
court of bankruptcy, to enjoin a sherifE of a 
state cotu:t, or parties litigant therein from 
proceeding to sdl property levied upon by 
virtue of an execution, or decree issued out 
of such com-t upon a judgment, or decree ob- 
tained therein, after an adjudication of bank- 
ruptcy, or before proceedings in bankruptcy 
were commenced, there cannot be any ques- 
tion. The authorities on that point have 
been imiform for years. [Colby v. Ledden] 
7 How. [48 U. S.3 626; In re Heed [Case No. 
11,G37]; In re Jacoby [Id. 7,165]; 1 N. B. E. 
65, 157 [In re Black, Case No. 1,458; Pen- 
nington y. Sale, Id. 10,939]; In re Bernstein 
[Case No. 1,350]; 1 N. B. B. 125 [In r© Bar- 
row, Case No. 1,037]; 2 N. B. R. 20 [Irving v. 
Hughes, Case No. 7,076]; 2 N. B. B. 54 [In 
re Lawson, Case No. 8,149]. "Parties pro- 
ceeding after the bankruptcy to foreclose a 
mortgage on tlie property of the bankrupt in 
a state court were enjoined. 2 N. B. B. 164 
[In re Kerosene Oil Co., Case No. 7,725]; 4 
N. B. R. 29 [In re Puller, Case No. 5,148]; 
[In re Snedaker] 4 N. B. R. 43, 3 N. B. R. 
155; Ex parte Eames [Case No. 4,237]; 2 
Story, 131 [Ex parte Foster, Case No. 4,960]; 
In re Slallory [Id. 8,991], and the authorities 
there cited. "The object and intent of the 
general banlirupt law is to place the admin- 
istration of the affairs of insolvent persons 
and corporations exclusively under the ju- 
risdiction of the federal courts of bank- 
ruptcy; and the enactment of the general 
bankruptcy law now in force suspended all 
actions and proceedings under state in- 
solvent laws." Perry v. Langley [Id, 11,006]; 
2 N. B .R. 188 [Martin v. Berry, 37 Cal. 208]; 
In re Merchants' Ins. Co. [Case No. 9,441.] 



I decide as a matter of law, that as the pro- 
ceedings in the foreclosure suit in the state 
com*t were had after the adjudication of 
bankruptcy, the appointment of the assignee 
and the conveyance by the register to the as- 
signee of the estate of the bankrupt were in 
violation of the bankrupt act and are void, 
as the state court could not have any jmris- 
diction in this matter as it related to the 
bankruptcy. That the injimction heretofore 
granted in this cause was properly granted 
and should be made perpetual, and further,, 
that an order should be entered herein con- 
firming the sale of the property in question 
by the assignee herein, "William R. Dills, to- 
Louis "Wolff, on the 1st day of June, 1871, 
free from encumbrances; the assignee out 
of the proceeds of said sale to first satisfy 
the Franklin mortgage, principal, and inter- 
est, and insurance, but without costs, which 
were created in the foreelosm-e suit in the- 
state court I have examined all the au- 
thorities I can find upon this question and* 
find that Judges Chase, . Clifford and Fields 
of the supreme court of the United States 
hold the same view of the law, and that aU 
the district judges also decide in the same- 
manner, and the only opinion to the con- 
trary is the opinion in Re Campbell [Case- 
No. 2,349], which has not been regarded by 
the courts as an authority. 1 am fully of 
the opinion that the bankrupt act has been, 
by the authorities cited, correctly construed. 
The authorities being imanimous upon that 
point and as applicable to this case. They 
decide that the state court had no jurisdic- 
tion, and that the injunction was properly 
granted. 

On the argument of the case at the district 
court, BLATCHFORD, District Judge, held,, 
as to the law of the case,. in accordance withi 
the opinion of the register, but disapproved) 
of the action of the assignee in allowing the- 
foreclosure to proceed when he was a party 
to the foreclosure proceedings, up to and in- 
cluding a decree of notice of sale, before ap- 
plying for an injunction. 

[NOTE. For report of the decision in the 
district court, see Case No. 1,883.] 

NOTE [from orijrinal report]. In re Sacchi 
[Id. 12,200], "Woodruff, J., settles the practice in 
this circuit. 
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In re BRISCO. 

[2 N. B. R. (1S69) 226 (Quarto, 78); 1 Gaz. 
78 J ^ 

District Court,- District of Columbia. 

Bankucptct — Rights of Creditors Wno Have 
Proved their Debts — Noxproving Creditors 
Entitled to Balance after Payjxg Debts 
Proved. 

1. A creditor ought not to be beard until be 
has proved his claim, and be has no right to be 
beard in any other character than that of a 
creditor. 

2. The trial of all questions relating to the 
bankrupt's discharge should be postponed till 
the hearing of his petition for discbarge. 

In bankruptcy. 

The following decision has been given by- 
Judge WYLIE, of Washington: 

First Until a creditor has proved Ms daim. 
he ought not to be beard as a creditor, and 
he has no right to be beard in any other char- 
acter. 

Second. Where a creditor wishes to oppose 
the discharge of a bankrupt on the ground 
that be has committed fraud, or done, suf- 
fered, or been privy to some act specified in 
the bankrupt act as a ground for withholding 
such discharge, the orderly conduct of the 
business requires that the trial of all such 
questions should be postponed till the hear- 
ing of the petition for discharge. 



Case No. 1,887. 

BRISCOE V. hin:mai^. 

[1 Deady, 588;' 10 Int. Rev. Rec. 53; 1 Chi. 
Leg. News. 377.] 

District Court, D. Oregon. June 25, 18G9. 

Qui Tam and Penal Actions — ITnlicexsed 
Steamboat — Actios agaixst Collector — Req- 
uisites OF Cotsiplaint. 

1. In an action for a penalty given by stat 
ute the complaint must state that the act oi 
omission by which it was incurred was done 
or omitted contrary to the statute. 

[Distinguished in The Idaho. 29 Fed. 189. 
Cited in Fish v. Manning, 31 Fed. 341.] 

tSee Cloud v. Hewitt, Case No. 2,904; The 
Betsy, Id. 1,365; Barney v. Washington, 
Id. 1,033; Cross v. U. S., Id. 3,434.] 

2. In an action for a penalty by a private 
person the complaint must allege the right of 
the plaintiff to sue therefor. 

3. In an action against a collector of cus- 
toms for the penalty given by section 24 of the 

^ PReprinted by permission.] 

^ [The United States circuit court for the 
District of Columbia was abolished by Act 
March 3, 1863, and its jurisdiction conferred 
upon the supreme court of the district. The 
statute further provided that any one of the 
justices of such court "may hold a district 
court of the United States for the District of 
Columbia, in the same manner and with the 
same powers and jurisdiction possessed and 
exercised by other district courts of the United 
States." 12 Stat. 763, § 3.] 

' [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge.] 



steamboat act of 1852 (10 Stat. 71), it must 
appear from the complaint, with reasonable 
certainty as to time and place, that the vessel 
was engaged in carrying passengers while navi- 
gating the waters of the United States. 

4. The allegations that a vessel was engaged 
in carrying passengers between .January 1 and 
May 1, 1868, and that on certain trips such 
vessel carried goods or passengers, are bad for 
uncertainty. 

[At law. Action by John Briscoe against 
Alanson Hinmau to recover a penalty in- 
curred under section 24 of the steamboat 
act of 1852 (10 Stat. 71). Defendant's de- 
murrer to the complaint sustained.] 

John H. Reed, for plaintiff. 
Erasmus D. Shattuck, for defendant. 

DEADY, District Judge. This action is 
brought to recover of the defendant, as 
collector of customs for the district of Ore- 
gon, fifteen penalties of $100 each. 

The complaint alleges, that between Janu- 
ary 1 and May 1, 1868, a steamboat "called 

the Raniei'," of about tons bm-den, 

was engaged in navigating the waters of the 
Columbia river, within said district, and 
in carrying passengers and freight therein. 
That between the dates aforesaid and on 
certain dates named therein, said steam- 
boat arrived and departed from and made 
trips upon said Columbia river, within said 
disti-ict, from and to certain places named 
therein— in all fifteen in number. That at 
the several times above mentioned, the 
Ranier transported goods, wares and mer- 
chandise, or passengers, on said Columbia 
river, and that on neither of said days, nor 
at any time between the dates aforesaid, 
bad the Ranier any certificate or license 
as by law required; "and that the defendant, 
collector of customs as aforesaid, has negli- 
gently or intentionally omitted to enforce 
the provisions of law against said steam- 
boat for each and every violation thereof 
as aforesaid; wherefore the plaintiff de- 
mands judgment against defendant for the 
sum of $100 for each omission of the duty 
of said defendant as above mentioned," etc. 

The defendant demurs to the complaint, 
because it does not state facts sufficient 
to constitute a cause of action, for that: 
1. It does not appear therefrom, what, if 
any, statute of the United States ^vas vio- 
lated by the Ranier. 2. It does not appear 
therefrom that the defendant did or omit- 
ted any act contrary to any statute of the 
United States, whereby any penalty was 
incurred. 3. It does not appear therefrom 
that the plaintiff has any right or capacity 
to sue the defendant. 4. Said complaint 
misjoins acts of said steamboat, some in 
carrying passengers and some in carrying 
freight. 5. The allegations therein are in 
the alternative and do not show precisely 
what charge is intended to be made. 

On June 18, the demurrer was argued by 
counsel and the cause continued for con- 
sideration until to-day. The first and second 
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causes of demurrer raise similar questions. 
In these respects the demtirrer is well taken. 
This is an action for penalties given by 
statute and the complaint must not only 
state the acts of omission or commission 
by which they are claimed to have been in- 
curred, but also that they were omitted or 
done contrary to the form of the statute 
in such cases made and provided. Peabody 
V. Hayt, 10 Mass. 39; Brightly, Fed. Dig. 
638. The third cause of demurrer Is also 
well taken. Upon this point the complaint 
is insufficient It should allege not only 
the forfeitui'e, but that by force of the stat- 
ute, etc., an action hath accrued to the plain- 
tiff to have and demand of the defendant 
the penalty forfeited. A penalty incui*red 
under section 2 of the steamboat act of 
July 7, 1838 [5 Stat 304], is forfeited to 
the United States, with the qualification that 
one half of it shall be recovered for the use 
of the informer. For this penalty only the 
United States can sue. Matthews v. Offley 
[Case No. 9,290], But a penalty incurred 
imder the act of August 30, 1852, by vir- 
tue of section 66 [41 (10 Stat 75)] thereof, 
may be recovered by any person who will 
sue for it. 

Before considering the fourth and fifth 
causes of demurrer, it will be necessary to 
state substantially the provisions of the act 
of 1838 and 1852, relatuig to the forfeiture 
and recovery of these penalties. Section 2 
of the former act prohibits the transporta- 
tion of goods or passengers upon navigable 
waters of the United States in steamboats, 
without first obtaining a license from the 
collector and complying with the conditions 
of that act; and imposes a penalty of §500 
upon the owner for each violation of this 
provision, which penalty may also be en- 
forced against the vessel. By section 1, of 
the latter act, it is provided that no license 
or other paper shall be granted to any steam- 
boat carrying passengers, until the provi- 
sions of that act are fully complied with; 
and if any such vessel shall be navigated 
with passengers on board without such 
compliance, the owners and vessel itself 
shall be subject to the penalties provided 
in section 2 of the act of 1838, to wit: .S500 
for each time she is so navigated with pas- 
sengers on board. Section 24 of same act, 
declares it to be the duty of collectors of 
customs "to enforce the provisions of law" 
against all such steamers arriving and de- 
partmg; and provides that if such collector 
negligently or intentionally omit his duty in 
this particular, he shall be removed from 
office and be subject to a penalty of $100 for 
each offence, to be sued for in an action of 
debt 

Navigating the waters of the Columbia 
without a license, was not a violation of 
either act unless passengers or freight were 
actually carried or transported on the boat. 
The allegation of the complaint as to the 
Ranier's being "engaged in navigating the 



waters of the Columbia river" between 
Janxiary 1 and May 1, 1868, may be laid 
out of view; while the allegation that she 
was engaged in "carrying passengers and 
freight" between the same dates, is not 
sufficiently certain and specific as to time 
and place. The allegation that the Ranier, 
on the fifteen trips above mentioned, trans- 
ported goods, wares and merchandise, or 
passengers, is also insufficient for uncer- 
tainty. The statement being in the alterna- 
tive is not an absolute averment that she 
darried either. So also, the allegation that 
the collector negligently or intentionally 
omitted to enforce the provisions of law 
against the Ranier. 

The demurrer is allowed. 

The plaintiff on application had leave to 
file an amended complaint within twenty 
days, upon the payment of §10 costs to the 
adverse party or his attorney. 

[NOTE. For proceedings by the United 
States against the Ranier, see The Ranier, Case 
No. 11,565.] 



BRISK, The (MUIR v.). See Case No. 9,- 
901, 
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BRISSAC et al. v. LAWRENCiU. 

[2 Blatchf. 121.]^ 

Circuit Court, S. D. New York. June, 1850. 

Cdsto.ms Duties — Collectors — Liability for 
Loss op Goods in TVakehouse — Acts of Sub- 
ordinates. 

1. In an action against a collector of the cus- 
toms, to recover the value of goods lost while 
on deposit in a custom-house warehouse, under 
the provisions of the act of August 6th, 1846 (9 
Stat 53), no recovery can be had unless it ap- 
pears that the defendant was guilty of actual 
personal negligence in regard to the safe-keep- 
ing of the goods, and that, in consequence of 
such personal negligence, they were lost. Such 
negligence in the collector cannot be inferred 
from the mere loss of the goods. Whether such 
inference would be proper in an action against 
the store-keeper who had charge of the goods, 
quaere. 

[Applied in Robertson v. Sichel, 127 U. S. 
516, 8 Sup. Gt 1,291.] 

2. The collector is not personally responsible 
for the negligence of his subordinates in the 
custom-house department The rule stated, as 
to the responsibility of a collector for losses 
occurring through defects in the regulations es- 
tablished by the treasury department for the 
transaction of the business of the customs. 

[See Gould v. Hammond, Case No. 5,638.] 

3. The 'fact that the bookkeeper in the ware- 
house was intoxicated daily, is not enough to 
render the collector liable for a loss of goods 
stored in the warehouse, but it must be shown 

'that the goods were lost from that particular 
cause. 

At law. This was an action tried before 
NELSON, Circuit Justice, to recover the 
value of a case of goods that was lost while 
in one of the custom-house warehouses in 
New-York, during the time the defendant 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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[Cornelius W. Lawrence] was collector of 
that port The facts were these: The goods 
were shipped by the plaintiffs [Brissac & 
De Fontaine], at Havre, consigned to a firm 
in New-York, and, on their arrival, were 
deposited in one of the custom-house ware- 
houses there, under the provisions of the act 
of August 6th, 18i6 (9 Stat. 53), and were 
either lost or mislaid therein, or were deliv- 
ered therefrom to some person not entitled 
to them. For the purpose of establishing 
personal negligence on the part of the de- 
fendant, the plaintiffs, on the trial, gave evi- 
dence tending to show, that the manner in 
which the books containing the accounts of 
goods received at and delivered from the 
warehouse were kept was impa:fect, and 
they claimed this to have been carelessness 
on the part of the defendant, as the head of 
the customs department They also proved 
that the boolikeeper at the warehouse was 
a person of intemperate habits, and unfit 
for that situation. The defendant proved 
that the books were kept in conformity with 
the mode usually adopted at the time for 
keeping books of that kind; that the intem- 
perate bookkeeper had been discharged; and 
that, during a period of nineteen months, out 
of two hundred thousand packages of goods 
which had been received at the warehouse 
in question, only two packages had been 
lost. [Verdict for defendant.] 

Francis B. Cutting and William Emerson, 
for plaintiffs. 

Benjamin F. Butler and William Allen 
Butler, for defendant 

NBLSOiSr, Circuit Justice, charged the jury 
In substance as follows: 

There is but one question of fact for you 
to determine, on the groimd assumed by the 
plaintiffs as entitling them to recover. It is, 
whether or not the collector was guilty of 
personal negligence in respect to the case of 
goods which was lost The question is not, 
whether there was any negligence which re- 
sulted in the loss of the goods. No doubt 
there may have been such negligence. But 
the question is, whether the defendant him- 
self, as collector, was personally guilty of 
negligence in regard to the safe-keeping of 
the goods, and whether, in consequence of 
such personal negligence, they were lost. 
The act of August 6th, 1846 (9 Stat. 53), makes 
it imperative on the collector to order goods 
to be deposited in a warehouse, if the im- 
porter desires it The collector has no dis- 
cretion in the matter, because the importer, 
has the right to have his goods so deposited 
in order to suspend the payment of duties 
on them. Under this law, the goods in ques- 
tion were deposited in the warehouse by the 
plaintiffs, and were lost. 

The evidence of such negligence on the 
part of the defendant as will sustain the 
plaintiffs' right to recover, must be made 
out by testimony on the part of the plaintiffs. 



The fact of such negligence must not be in- 
ferred from the mere loss of the goods. The 
collector is not personally responsible for the 
negligence of his subordinates in the custom- 
house department, and, therefore, he is not 
responsible for the negligence of persons 
employed in the warehouse department. Neg- 
ligence, as an inference of law from the fact 
of the goods having been lost might be the 
rule, if the action were against the store- 
keeper who had charge of the goods; but, in 
order to charge the defendant with the loss, 
it is necessary that the plaintiffs should sat- 
isfy you, by affirmative and reasonable tes- 
timony, that the collector was personally 
guilty of negligence in the discharge of his 
duty, either by misdeed or by omission. 

It has been m*ged by the counsel for the 
plaintiffs -that this case is substantially one 
between the plaintiffs and the government, 
that the defendant has no personal interest 
in the matter, and that, if a recovery is had 
against him, he will be indemnified by the 
government Such a suggestion does not 
properly belong to the case. It is possible 
that if a recovery is had against the collect- 
or, and if the government shall regard the 
recovery as wrong, it may think itself bound 
to indemnify its officer. But it requires only 
a moment's reflection to see, that no govern- 
ment could ever adopt, acknowledge or prac- 
tice the general principle of standing by its 
officers in every case where, by their own 
personal wrong, they become liable to loss. 
The plaintiffs ask for a verdict on the gi'ound 
that the officer has been negligent of his 
duty, and yet at the same time, they assume 
that the government will indemnify him for 
the consequences of his negligence. Such a 
principle would sap the foundation of all 
government, and would not only sanction 
negligence but would offer a bounty for it. 
Therefore, the ground on which the plain- 
tiffs claim to recover against the defendant 
necessarily repudiates the idea that he will 
be indemnified by the government. You 
must, then, assume the correct principle in 
regard to public officers thus prosecuted to 
be, that if they are made responsible on the 
ground of negligence, they must not expect 
indemnity from the government, but must 
pay out of their own pockets any recovery 
that is had against them. You must consid- 
er this case as if it were one between the 
plaintiffs and a private individual against 
whom an action had been brought for a 
personal wrong against his neighbor. In 
that aspect, you must inquire whether the 
plaintiffs have sufficiently satisfied your con- 
sciences and judgments, as indifferent jurors, 
that the defendant was guilty of actual per- 
sonal negligence respecting the goods in 
question. 

It is urged by the plaintiffs that the collect- 
or had, in his public official capacity, the 
entire superintendence, control and manage- 
ment of the warehouse department; that all 
his subordinates were directly responsible to 
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him; tbat he was the person charged with 
the estabUshment of the regtdations under 
which the business was to be conducted; 
and that, if those regulations contained any 
defects or imperfections which might lead to 
the loss of goods, the neglect or omission or 
failure on his part to establish such a sys- 
tem as would cause the business to be car- 
ried on with perfect regularity, should ren- 
der him responsible. The collector is, in- 
deed, the head officer of the custom-house 
department, with whom the secretary of the 
ti'easmy corresponds in relation to the duties 
,of the department. And the collector has 
considerable power in his official capacity. 
But he executes his duties in subordination 
to the treas\u:y department of the govern- 
ment, and the instructions of the secretary 
of the treasury are controlling upon him. 
What, then, is the ground on which the de- 
fendant is sought to be charged with actual 
negligence as regards the goods in question? 
It is said, and the fact may be conceded, 
that the system created by the act of 1846 
was an imperfect- one. According to the 
provisions of that act, it was the duty of the 
secretary of the treasury to make regulations 
and require obedience to them. Now, as- 
suming that there were defects in the 
system when it was first established, is that 
any proof of malfeasance or negligence on 
the part of the defendant? The system 
went into operation in March, 1847, and it 
was in a short time reduced to better order, 
under the experience of the storekeeper. It 
required some time to apply the law practi- 
cally to the business conducted under it, so 
as to sec\n:e the safe-keeping of the goods. 
It does not appear that there was any great 
delay in discovering the want of a better 
system and in supplying it And yet the 
plaintiffs contend that the fact that at the 
very commencement the most perfect system 
was not put in operation by the collector, 
who is subordinate to the secretary of the 
treasury, lays the foundation for inferring 
personal negligence on the part of the col- 
lector. 

The other ground urged, as showing neg- 
ligence on the part of the defendant is, that 
the bookkeeper was intemperate and was 
discharged. This would seem to be an item 
of testimony, showing diligence on the pari 
of the defendant in the discharge of his du- 
ties. But, according to the counsel for the 
plaintiffs, if, out of the whole number of 
subordinates whom the collector selects, 
there is one who, without the collector's 
knowledge, is an intemperate person, that 
fact alone is to be taken into aceoimt to 
prove the collector guilty of actual negli- 
gence. And it is urged that, even though 
the man may have been a sober man when 
he was employed, yet if, during his employ- 
ment, he acquires habits of intemperance, 
the fact that the collector sdected a man 
who was capable of becoming intemperate, 
goes to show that he was guilty of negli- 



gence. But, assuming that a case of in- 
temperance is made out as respects the book- 
keeper, the fact that he was intoxicated 
daily would not alone render the collector 
responsible for the loss of the goods. The- 
plaintiffs must go further, and must show 
that the goods were lost from that particular 
cause. But the proof shows that the books 
were well kept, according to the system then 
in Use. The ledger contained an entry of 
the receipt of the goods, being the usual rec- 
ord in cases of the kind. There was no 
entry of the delivery of the goods. 

These are the grounds on which the col- 
lector is charged with negligence, and it is. 
necessary to distinguish between the negli- 
gence of the collector and that of his sub- 
ordinates. In a suit against the storekeep- 
er, or against a subordinate officer who had 
the care of the goods, it might with more- 
reason be urged that there must have been 
negligence or the goods could not have been 
improperly delivered. But this is a suit 
against the collector, who did not have 
charge of the goods, and, in order to render 
him liable, you must find him to have been , 
guilty of personal neglect, misfeasance or 
wrong. Even as regards the subordinate- 
who had charge of the goods, the testimony 
shows that, during nineteen months, two- 
hundred thousand packages of goods were 
received into and delivered from that par- 
ticular warehouse, and but two packages, or 
only one out of one hundred thousand, were 
lost or mislaid. This is evidence of dili- 
gence and care on the part of the person who- 
had the immediate charge of the goods, and 
a jury would undoubtedly hesitate before 
they would be willing to charge with negli- 
gence any person in the department. But, 
in view of the fact that the collector of New 
York has charge of aU the business from 
which two-thirds of the entire revenue of the 
United States is collected, and has thousands 
of subordinates, and upon the evidence that 
only one package out of every one hundred' 
thousand which passed through the hands 
of those subordinates has been lost, it is 
strange that this case has been so urgently- 
pressed, with the idea that, upon any prin- 
ciple of equity, much less of law, there could' 
be any liability on the part of the collector. 

The jury found a verdict for the defendant. 



Case ]S"o. 1,889. 

The BRISTOL. 

The GEOBG-B S. BROWN. 

[4 Ben. 55.] ^ 

District Court, S. D. New York. Feb. Term,. 

1870. 

CoLLisios— Peaoticb in Admibaltt— Compelling- 

Seookitt in a Ckoss-Suit. 

A libel was filed against the steamer Bristol 
to recover damages for a collision between her 

* [Reported by Robert D. Benedict, Esq., andi 
here reprinted by permission.] 
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and tlie bark George S. Brown. The owners 
of the Bristol filed a cross-libel against the bark 
to recover the damages sustained by the steam- 
er, and moved, on notice to the proctors for the 
libellaut in the suit against the steamer, to 
stay proceedings in that suit until security was 
given on the cross-libel. No process had been 
issued on the cross-libel. Held, that the supreme 
court did not intend, by the 54th rule in ad- 
miralty, to give this court jurisdiction of the 
second libel without a seizure of the bark with- 
in the district. That the object of the 54th 
rule is to compel the appearance and giving 
■of security by respondent in a cross-libel in 
personam, in cases where it does not appear 
proper that he should be relieved from giving 
Buch security. 
DDisapproved in The Toledo, Case No. 14,- 
077. Cited, but not followed, in Empresa 
Maritima a Vapor v. North & South Ameri- 
can Steam Nav. Co., 16 Fed. 503. Cited in 
The Medusa, 47 Fed. 822.] 
[See Vianello v. The Credit Lyonnais, 15 
Fed. 637.] 

In admiralty. 

Field & Shearman, for motion. 
Spaulding & Richardson, opposed. 

BLATOHFORD, Disti-ict Judge. The first 
-of these cases is a suit in rem by John Pon- 
ton, as the owner of the bark George S. 
Brown, against the steamer Bristol, to re- 
cover for the damages sustained by him by 
a collision between the bark and the steam- 
er. The case is at issue and on the calendar 
for trial. The claimants in the first case, as 
owners of the steamer at the time of the 
•collision, now come into court and file a libel 
in rem against the bark, to recover for the 
damages sustained by them by the same col- 
lision. Their libel sets forth the filing of 
the libel against the steamer, and states that 
this second libel is a cross-libel arising out 
of the same cause of action for which the 
first libel was filed. It sets forth facts 
which, on comparing the two libels, show 
that the claim in the second libel arises out 
of the same cause of action for which the 
first libel was filed. On filing this second 
libel, the libellants in it move, on notice to 
the proctors for ■ the libellant in the first 
libel, that all proceedings on the first libel 
be stayed until security shall be given, upon 
the second libel, for the bark. The second 
libel avers that the premises are within the 
juxisdiction of this court, but does not aver 
that the bark is lying within the jurisdiction 
of this eom-t. It prays process against the 
bark, "and that all persons interested there- 
m may be cited to appear and answer upon 
oath all and singular the premises, and that 
the court would be pleased to decree that 
the libellants recover their damages in the 
premises with costs, and otherwise right 
and justice to administer." It contains no 
other prayer. It prays for no process in 
personam against any person, and it does 
not ask that the damages may be recovered 
from any person, or that they may be ob- 



tained from a sale of the bark. It asks that 
the persons now interested in the bark may 
be cited to answer on oath. No process has 
been issued on this second libel. 

The libellants, in this second libel, are 
seeking, by this motion, tq avail themselves 
of the provision of nile 54 in admiralty, pre- 
scribed by the supreme coturt, at the De- 
cember term, 1868, which rule is as follows: 

"Whenever a cross-libel is filed upon any 
counter claim arising out of the same cause 
of action for which the original libel was 
filed, the respondents in the cross-libel shall 
give secm'ity in the usual amount and form, 
to respond in damages as claimed in said 
cross-libel, unless the com-t, on cause shown, 
shall otherwise direct; and all proceedings 
upon the original libel shall be stayed, until 
such security shall be given." 

In opposition to the motion, it is shown, by 
the libellant in the first libel, that he resides 
in the city of Brooklyn, and does business in 
the city of New York, and has so resided 
and done business ever since the filing of 
that libel; that he does not now own the 
bark, 'or any part thereof; and that the bark 
has not been within this district since be- 
fore the filing of the first libel. 

I do not think that the supreme court in- 
tended, by the 54th rule, to give to this com't 
jurisdiction of this second libel, as one in 
rem against the bark, without a seizure of 
the bark within this district. It may be 
very proper, that, on a cross-libel in per- 
sonam against the libellant in the first libel, 
he should be required to give security to 
respond in damages to the claim set up in 
the cross-libel, and that all proceedings on 
the first libel should be stayed until such se- 
curity be given; and such, and such only, 
was, I think, the intention of the supreme 
court, by prescribing the rule. The expres- 
sion, "respondents in the cross-libel" im- 
plies a suit in personam. If the bark could 
be seized, that would be, to some extent, at 
least, security. The object of the rule is to 
compel the appearance and giving of security 
by a respondent in a cross-libel in personam, 
in cases where it does not appear proper 
that he should be relieved from giving such 
secm'ity. Such a construction of the rule is 
an eminently proper one, on the facts of this 
case. The bark has not been within this 
district since the collision, and is owned by 
other parties than the libellant in the first 
suit He, as owner of the bark at the time 
of the collision, is responsible for the dam- 
ages caused to the steamer by the collision, 
if the bark was guilty of negligence and the 
steamer was free from fault, and he can 
probably be foimd within this district. 

The motion is denied. 

[NOTE. For hearing in the district court and 
decision upon the merits, see Case No. 1,890; 
and, for affirmance of the district court decree 
in the circuit court, see Case No. 1,892.] 
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Case ]Sro. 1,890. 

The BRISTOL. 

NAERAG-ANSETT STEAjMSHIP CO. Y. 
PONTON et al. 

[4 Ben. 397.]* 

District Court, S. D. New York. Dec. Term, 
1870.= 

Collision in Long Island Sound— Steajier and 
Barqde— Fog— Speed. 
A steamer and a barque came in collision in 
Long Island Sound, at night, in a fog so dense 
that a vessel could not he seen at a distance 
of more than about 300 feet. The barque was 
sunk by the collision. The steamer was running 
at her usual speed of sixteen miles an hour. It 
was claimed, on behalf of the steamer, that 
that speed was not excessive, because an or- 
dinary fog-horn could be heard at the distance 
of half a mile, tind the steamer could stop in 
running less than that distance. It was also 
claimed, that, if she was not run at her usual 
speed, she would be so deflected from her 
course, tiiat her pilots would not be able to 
find their way, in a fog, from light-house to 
light-house. It was also claimed, that the 
barque gave no proper signal of her presence: 
Held, that the calculation as to the fog-horn 
and the stopping of the steamer was too nice 
a one, and involved too many contingencies, 
to make it safe to say that sixteen miles an 
hour is a moderate speed, in a locality so fre- 
quented by vessels, for so large a vessel as the 
steamer, in so dense a fog; That it was not 
necessary for the steamer to keep up her speed 
of sixteen miles an hour, to navigate in safety 
from light to light; That the barque had a 
proper fog-horn, and it was properly blown, and 
there was no fault on her part; That the 
steamer was solely responsible for the collision. 
[Cited in The Hansa, Case No. 6,037; The 
Rhode Island, 17 Fed. 557; Clare v. Provi- 
dence & S. S. Co., 20 Fed. 536.] 

[In admiralty. Cross libels by Jolm Pon- 
ton, owner of the barque George S. Brown, 
against the steamer Bristol, and by the 
Narragansett Steamship Company, owners of 
the steamer, against John Ponton and others 
for damages sustained by collision. Thei-e 
was a decree in favor of the owner of the 
barque, and dismissing the libel of the steam- 
ship company. 

[For denial of a motion to compel the 
libeUant Ponton to give security, see Case 
No. 1,889.] 

Charles Donohue, John McKeon, and 
Spaulding & Richardson, for the barque. 

Robert D. Benedict and Dudley Field, for 
the Bristol. 

BLATCHFORD, District Judge. These are 
cross libels growing out of the same collision. 
It' occurred about half-past two o'clock in 
the morning, on the 28th of June, 1869, 
between the barque George S. Brown, then 
on a voyage from the city of New York, to 
Cow bay, in Cape Breton Island, and the 
steamer Bristol, then on a trip fi'om Fail 
River, in Massachusetts, to the city of New 
York. The place of collision was in Long 
Island Sound, about seven miles east from 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
' [Affirmed by circuit court in Case No. 1,S92.] 



the Stratford light-ship. The wind was from 
east to east-northeast The bai-que was sail- 
ing on her port tack, on the wind, and 
heading about south or south by east. The 
course of the steamer was west five-eighths 
south. There was a dense fog at the time, 
so that a vessel could not be seen at a 
much greater distance than 300 feet off. 
The stem of the steamer struck the port 
side of the barque, between the fore and 
main rigging, and penetrated into the barque 
a distance of some ten or twelve feet, so- 
that the barque soon sank. 

The libel against the Bristol alleges that 
the collision was caused by the running of 
the Bristol through the dense fog at a great 
and unsafe and improper rate of speed; that, 
when the steamer was first heard and seen 
from on board of the barque, a horn was 
being blown on board of the barque, and 
lights were exhibited on her, and that a horn 
had. been blown on board of her for a con- 
sidei'able time previously; that, between the 
time the Bristol came in sight of the barque, 
and the time of the collision, the course of 
the Bristol was not changed; and that, im- 
mediately on the Bristol's being heard and 
seen from the barque, which was almost 
simultaneous, the helm of the barque was 
put hard-a-port 

The answer of the owner of the barque to 
the cross libel filed by the owners of the 
Bristol against. the owner of the barque, 
contains, in substance, the same averments 
as the libel against the Bristol, except that 
it avers that the Bristol, after coming in 
sight of the barque, starboarded her helm, 
and that that movement was, with her great 
speed, the proximate cause of the collision. 

The answer of the Bristol alleges that the 
wind was a six-knot breeze. An answer was 
filed on the 4th of August, 1869, sworn to 
by a person named Bacon. An amended 
answer, sworn to by the same person, was 
filed on the 13th of October, 1869. Each of 
these answers avers, that the rate of speed 
of the Bristol was not a high rate, and 
was at the rate of not exceeding six knots 
an hoinr. The first answer avers, that that 
was a fair and proper rate of speed in 
those waters, tmder those circumstances. 
The second answer avers, that that was a 
fair and proper and usual rate of speed in 
those waters, under those circumstances. 
The first answer avers, that the Bristol blew 
her whistle at least once in every minute. 
The second answer avers, that she blew her 
whistle as often as was necessary to attract 
attention, and much oftener than once in 
every five minutes. The first answer avei-s, 
that there was no fog-horn on board of the 
barque, and none was blown as a signal. 
The second answer avers, that no signal of 
the presence of the barque was given to 
the Bristol until about the moment of col- 
lision, when a faint blast on a small horn 
was given. The first answer avers, that, 
when the bai-que was reported, the helm of 
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the Bristol was starboarded, and her bells 
were rung to stop and back, and she had 
been stopped, and had backed one revolution 
■of her paddle-wheels, before the collision 
occurred. The second answer avers the 
same starboai'ding, and that the engines of 
the Bristol were at once stopped and re- 
versed, but the collision was then unavoid- 
able. At the trial, the second answer of 
the Bristol was amended by averring that 
her rate of speed was not a high rate, but 
was a fair and proper and usual rate of 
«peed in those waters, under those circum- 
stances, and was at the rate of not exceed- 
ing sixteen knots an hour. 

The cross libel against the owners of the 
barque, which is sworn to by the same per- 
son who swore to the two answers of the 
Bristol, and was filed on the 4th of March, 
1870, avers, that the Bristol was running 
at the rate of about six miles an hour, 
""which is a slow rate of speed for her, her 
usual rate of speed being about eighteen 
miles an hour, being run at that reduced 
rate of speed on accoimt of the fog," and 
which was a safe and proper rate, and that 
she was blowing her steam-whistle as often 
as once in every minute; that, when the 
barque was discovered, the helm of the 
Bristol was put hard-a-starboard, and her 
engines were stopped and backed; that her 
headway was checked before the collision, 
though not stopped; that the approach of 
the Bristol was not known to the ofScers in 
charge of the barque Tmtil they saw the head- 
light of the Bristol, and when a collision 
was inevitable; that this was owing to the 
carelessness of the watch kept on board of 
the barque; and that the barque did not 
use a proper fog-horn, or give any notice 
to the Bristol of her presence or position, 
until after the Bristol was seen, and after 
the barque was seen from the Bristol. At 
the trial, this libel was amended by mak- 
ing the clause in respect to the speed of the 
Bristol read, that she was running at the 
rate of about sixteen miles an hour, and 
that that was a safe and proper rate. 

The master and crew of the barque were 
admitted as co-libellants against the Bristol, 
to recover their personal effects. 

The questions contested on the trial were, 
(1.) Whether the Bristol was in fault in run- 
ning in the fog at her usual rate of sixteen 
miles an hour; (2.) Whether the proper pre- 
cautions to avoid collisions were made use 
of on board of the barque before she dis- 
covered the approach of the Bristol; (3.) 
Whether, on each vessel, when the presence 
of the other was discovered, proper man- 
oeuvres were adopted to avoid a collision. 

1. In regard to the speed of the Bristol, 
it is claimed that it was not an immoderate 
rate; that it was a rate not greater than 
such as would enable her to stop and re- 
verse her engine in time to avoid a collision, 
in the fog, with another vessel using the 
proper means of giving notice of her po- 



sition, after the proximity of such other ves- 
sel could be discovered tlirough the use of 
such means; that a usual and ordinary horn, 
properly blown on that night, with that wind 
and that fog, could have been heard at from 
half a mile to a mile off; that the Bristol was, 
in respect to the barque, complying with 
the requirement to go at a moderate speed 
in a fog, if her speed was not so great that 
she could not stop herself from full speed 
before going (taking the shortest distance) 
half a mile; that her speed, at sixteen miles 
an horn*, was a mile in three minutes and 
forty-five seconds; that, with the checking of 
her speed by stopping her wheels, it would 
take her more than two minutes to run half 
a mile; that she was able to stop dead in the 
water from full speed in a space of time not 
exceeding a minute; that her rate of speed 
at the time was, therefore, such that she 
could stop her headway within less than a 
quarter of a mile; and that she was en- 
titled to notice of the presence of the barque 
in the fog at the distance of half a mile. 

This view assumes, that, if a horn had 
been properly blown on board of the barque, 
it would have been heard on board of the 
Bristol when she was at the distance of 
half a mile fi-om the barque, or, at least, a 
quarter of a mile. The argument is, that, 
as it was not heard at that distance, it was 
not properly blown. But, the calculation is 
too nice a one, and involves too many con- 
tingencies, to make it safe to say, that a 
speed of sixteen miles an hour is a moderate 
speed, in a locality as much frequented by 
vessels as the Long Island Sound, for a 
steamer 374 feet long and of more than 3,000 
tons burthen, in a fog so dense that a vessel 
cannot be seen 300 feet off. The wind was 
a six-knot breeze, blowing from the Bristol 
almost exactly in the direction she was 
heading. If, in point of fact, the barque 
neglected the precaution of blowing a horn 
when she should have blown it, such neglect 
will charge her with fault, contributing to 
the collision. But such fault will not nec- 
essarily show that the Bristol was not in 
fault in keeping up, in the fog, her usual 
speed of sixteen miles an hour. 

As to the view urged, that the rate of speed 
maintained by the Bristol in the fog, was 
necessary for the safety of herself and the 
passengers she had on board, the argument 
is scarcely worthy of serious consideration. 
It is claimed, that, in a fog, the steamers on 
the Sound run from lighthouse to lighthouse; 
that the pilots know, from experience, how 
long it will take to run from one lighthouse 
to another, at their usual rate of speed; that, 
when they arrive at each lighthouse, they 
sound till they sight it, and then make it a 
new point of departure; that, if they should 
slow in a fog, they would be so deflected, 
by the winds and tlie tides, from their usual 
course, as to make it dangerous to run at 
aU; and that the only alternative of the 
Bristol, if she could not run at the rate of 



[.4 Fed. Cas. page 159] 



sixteen miles an hour in a fog, would be to 
anchor. This view assumes that it is im- 
possible for the pilot of any steamer to learn 
how long it will take his steamer to run 
from one lighthouse to another on the Sound, 
a.t any rate of speed except that which is 
his usual rate in fine and dear weather, and 
that no steamer can run safely at a less speed 
than that at which the Bristol usually runs- 
How is it that a steamer whose usual rate 
is eight or ten miles an horn-, is not, if she 
maintains that rate, in a fog, on the Sound, 
without slowing, so deflected by the winds 
and the tides from her usual com'se, as to 
make it dangerous for her to run at all, and 
yet that the Bristol, if she should maintain, 
in a fog, on the Sound, a rate of eight or 
ten miles an hour, would find it dangerous 
to run because of such deflection? The ar- 
gument must come to this — ^that no steamer 
can run safely on the Sound imless she runs 
at a speed of sixteen miles an hour— or it 
amounts to nothing. The view m'ged is 
one that considers only the desire of the 
steamer not to be delayed by the fog. It 
overlooks entirely the safety of other vessels. 
The larger and the more powerful the steam- 
er is, the greater the probability, in case of 
a collision, that it will be with a smaller 
vessel, and that the latter will suffer and the 
steamer will escape injury. Such risk, in 
the long rim, the steamer is willing to take, 
as is seen by her running always at full 
speed in a fog. She accounts the probable 
loss to herself, by assuming the risk, as less 
than the loss would be by running at a 
slower speed. If, however, she takes the 
risk, a part of it is the liability to respond 
to other vessels for damages caused to them 
through such immoderate speed. 

2. I am satisfied, on the evidence, that the 
horn used on board of the bai-que was a 
proper horn, and that it was properly blown, 
and blown at proper times, prior to the col- 
lision. Nor is it shown that there was any 
want of vigilance or attention on the part 
of the barque, or any neglect to give to the 
Bristol any signal, which it was incumbent 
on the barque to give, either before the ap- 
proach of the Bristol, or before such ap- 
proach was known on boai'd of the barque, 
or after that time. 

3. The porting of her helm by the barque 
when the collision was inevitable,* was a 
proper expedient, and tended to an escape 
from the blow or from its force. The star- 
boarding by the Bristol was done on her see- 
ing an object on her starboard bow, and in 
ignorance of the fact that the barque was 
standing across the course of the Bristol. 
It cannot be said that porting by the Bristol 
would have avoided the collision or its con- 
sequences, and, therefore, the starboarding 
cannot be held to have been a positive fault, 
contributing to the collision. 

As no fault is shown in the barque, it fol- 
lows that the Bristol must be held respon- 
sible for the collision. In the suit against 
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the Bristol, there must be a decree for all 
the libellants, with costs, with a reference 
to a commissioner to ascertain their dam- 
ages. The cross libel must be dismissed, 
with costs to all the respondents. 

[NOTE. For affirmance of the decree in the 
circuit court, see Case No. 1,892.] 



Case Ho. 1,891. 

The BRISTOL. 

NARRAGANSETT STEAMSHIP CO. v. 
CONNOLIiY. 

[6 Ben. 477.] * 

District Court, S. D. New York. April Term, 
1873. 

Collision ik Kewport Harbor — Steamer and 
Barque — Fog — Moderate Speed— Si gnals. 

1. A barque, lying at anchor, near the break- 
water, off Newport, Rhode Island, was sunk 
by a steamboat, in the night, in a fog; The 
barque was lying in the channel which the 
steamboat usually passed through in entering 
the harbor in a fog. The steamboat ran at the 
rate of fifteen or sixteen miles an hour, till she 
was within about a mile of the barque, when 
her engine was slowed, and she ran under that 
slow bell, blowing her steam whistle occasional- 
ly, till very near the barque, before the pres- 
ence of the barque was known, although a vig- 
ilant lookout was kept. A bell was struck on 
l3oard the barque, but not in a manner ade- 
quate to arrest the attention of those on board 
the steamboat, and no other noise was made 
upon her, except that the lookout shouted, but 
too late to be of any avail: Held, that the 
steamboat was in fault in not going at a mod- 
erate speed in a fog. 

2. If the barque had had a vigilant lookout, 
as he was bound to know the usual hour of the 
arrival of the steamboat, and bound to know 
what sound her steam whistle would make, he 
could, by seasonably making adequate noises 
on the barque, have made her presence and 
position known, in season to have enabled the 
steamboat to avoid her. The making of such 
noises was a precaution required by the ordi- 
nary practice of seamen, and the special circum- 
stances of the case, and the barque was, there- 
fore, also in fault, and the damages must be ap- 
portioned. 

pCn admiralty. Libels by the master and 
chief officer of the barque Bessie Rogers 
against the steamer Bristol, and by the Nar- 
ragansett Steamship Company, owners of the 
steamer, against Charles Connolly, owner of 
the barque, for damages caused by collision. 
Interlocutory decree for apportionment of 
damages.] 

J. H. Choate and D. D. Lord, for the 
barque. 

Beebe, Donohue & Cooke, for the steam- 
boat. 

BLATCHFORD, District Judge. The libel 
in the first of the above cases is filed by the 
master and the chief officer of the Barque B. 
Rogers, against the steamboat Bristol, to re- 
cover, on behalf of the owner of the barque, 
and of the owner of the cargo, and of the 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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libellants, the damages sustained in conse- 
quence of the sinking of the barque, through 
a collision which took place betwefin her 
and the steamboat Bristol, about half past 
three o'clock in the morning of the 10th of 
August, 1872, just outside of the light on the 
north end of Goat Island breakwater, off 
Newport, Rhode Island, the barque being at 
anchor, and the steamboat being on a voy- 
age from New York to Newport, and there 
being a thick fog at the time. The libel in 
the other case is filed by the owners of the 
steamboat against the owner of the barque, 
to recover the damages sustained in conse- 
quence of the sinking of the steamboat 
through the same collision. 

The libel against the steamboat avers, that 
the barque entered the harbor of Newport, 
on the Sth of August, 1872, at about five 
o'clock in the afternoon, and was anchored 
under the direction of a duly licensed branch 
pilot, between the Newport harbor light and 
Rose Island, in a safe and proper and usual 
anchorage ground for vessels, and out of the 
usual ti'ack of steamers as well as other 
vessels; that the steamboat struck the port 
side of the barque about amidships, cutting 
into her about IS feet; that the steamboat 
was running, at the time of the collision, at 
a high and imprudent rate of speed, about 
12 knots an horn*; that the weather, at the 
time, was foggy; that the barque had her 
light set, and burning brightly, and the 
steamboat was hailed, and the bell of the 
barque was rung, in time to avoid the acci- 
dent, if the steamboat had been reduced to 
a proper rate of speed; and that the colli- 
sion occuiTed through the mismanagement 
of the steamboat, in going out of her usual 
course, and at an improper rate, in port, 
and through a common anchorage ground 
for vessels, and in neglecting the warning 
given by the barque's light, and the hail and 
signal bell of her watch. The answer to* 
this libel avers, that the barque was anchor- 
ed directly in the ti-aek of the steamboat 
and her consort; that the steamboat was 
proceeding at a low rate of speed, as low as 
possible, with the most vigilant lookout and 
attention; that the barque had no watch; 
that her bell or signal was not rung or sound- 
ed; that no signal light or lights, as required 
by law, were shown or used on her, and she 
was, in all respects, most negligently man- 
aged; and that the collision was entirely 
the fault of the barque, for want of a look- 
out, for want of proper signal lights, and in 
lying, as she was, without giving any signal 
of her position. 

The libel against the owner of the barque 
avers, that, before the steamboat reached 
Newport, a fog set in, and the speed of the 
steamboat was properly reduced; that the 
barque was found in the direct track of the 
steamboat, when the steamboat was near her 
dock, without any notice or signal from the 
barque, the barque being so near as to pre- 
vent the steamboat from clearing her; that 



the steamboat was at once stopped and 
backed, and aU the means possible taken, to 
avoid a collision; that the steamboat had 
her lights properly set and bvurning, was 
blowing proper signals, and had a proper 
watch set and looking out; that the collision 
was caused wholly by the fault and want of 
care and attention of those on the barque, in 
anchoring where they did, in not having 
proper signals, and in having no lookout or 
watch; and that the same could not have 
been avoided by those on ttie steamboat. 
The answer to this libol avers, that there 
was no reduction whatever of the speed of 
the steamboat imtil she ran into the barque; 
that the barque was anchored, under the di- 
rections of a duly licensed branch pilot, out 
of the usual or practicable and safe course 
for steamers; that the barque had a light in 
her fore rigging; that a bell was rung after 
the fog arose, and very shoi*tly before the 
steamboat ran into her; that, during the 
whole night, until she was sunk, she had a 
competent watch on deck, and every requisite 
precaution was adopted to avoid accidents; 
and that the collision was owing entirely to 
mismanagement on the part of those in com- 
mand of the steamboat, and especially in 
running out of her course, and at too high 
speed, in the want of a sufficient lookout, in 
the negligence of said lookout In attending 
to his duties, and in omitting to set the 
lights, and sound her whistle, as required by 
statute and general usage. 

A careful consideration of the evidence in 
these cases leads me to the conclusion that 
both vessels committed faults which con- 
ti'ibuted to the collision. Even if it be con- 
ceded that McGrath, the alleged lookout on 
the barque, struck the bell of the barque, at 
some time, he did not do so in a manner 
adequate to attract the attention of those on 
board of the steamboat. He made no other 
Qoise, except to shout. The shouting was 
begun at a moment too late to be of any 
avail. The persons on watch on the steam- 
boat were listening attentively for the pur- 
pose of hearing sounds from a vessel which 
might be in the way, but they heard nothing; 
and all the evidence goes to show, that, if an 
adequate sound had been made by a lookout 
on the barque, it would have been heard by 
those on the steamboat, so that she woiild 
have been able, by stopping and backing soon- 
er, to avoid the barque. The barque was ly- 
ing in a channel which the steamboat always 
took in a fog. The barque was bound to 
know this. The fog was very dense. The 
steamboat kept blowing her steam whistle, 
as she went along, and a vigilant lookout on 
the barque, bound to know the usual hour 
for the arrival of the steamboat, and bound 
to know what sound her steam whistle would 
make, could, by seasonably making adequate 
noises on the barque, have made the pres- 
ence and position of the barque known, so as 
to have enabled the steamboat to avoid her. 
The making of such noises, imder the circum- 
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stances of this case, was a precaution re- 
quired by the ordinary practice of seamen 
and the special circumstances of the case. 
But, the steamboat was in fault in not going 
at a sufficiently moderate speed. She main- 
tained her usual speed, of 15 or 16 miles an 
hour, until she had cleared Fort Adams, and 
then slowed by shutting off. At that time 
she was not over a mile from the bargue. 
She did not stop or bacli. She had on her 
the headway derived from a previous speed 
of 15 or 16 miles an hom:, and from there she 
continued on, under a slow bell, rmtil she 
was within a few feet of the barque, and a 
collision was inevitable. The speed of so 
large a vessel, with her engine still working 
ahead, could not have been greatly retarded; 
and some idea of her rate of speed can be 
formed from the distance she penetrated in- 
to the barque. There is no satisfactory evi- 
dence that her speed, before sighting the 
barque, had been reduced below 10 miles an 
hour. "Whatever it was, it had not been re- 
duced to the moderate rate reqmred, in a fog, 
in entering a harbor where vessels may be 
expected to be found lying at anchor. 

There must be an interlocutory decree, in 
each case, for an apportionment of damages, 
based on the holding of both vessels tq have 
been in fault for the collision, all other ques- 
tions being reserved until the' amount of the 
damages Is ascertained. 

[NOTE. For proceedinp:s by the Great West- 
ern lusurance Company, insurers of the cargo, 
to compRl payment of its value by the owners 
of the Bristol, see The Bristol, 2^ Fed. 867.] 
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The BRISTOL. 

NARRAGANSETT STEAMSHIP GO. v. 
PONTON et al. 

riO Blatchf. 537.] * 

Ckcuit Court, S. D. New York. March 15, 
1873.=' 

CoLi,isio>r— SxEAir asd Sail— Speed— Fog— Dam- 
ages. 

1. If a steamboat continues her course at 
very nearly her highest speed, in a fog so dense 
that an approachins vessel, with all proper 
lights, cannot be seen at a distance of 300 feet, 
and a collision ensues, the steamboat must be 
held to have been in fault. 

[Cited in The Rhode Island, 17 Fed. 557.] 

2. A vessel was sunk by a collision, in Long 
Island sound, and abandoned, but was after- 
wards discovered, and raised, and libelled for 
salvage, and sold, and repaired by the purchas- 
er. There was nothing to show that it was 
evident that the cost of raising and repairing 
her would, with the loss of her use, amount to 
more than she would be worth after being re- 
paired. It did, in fact, cost more to raise and 
repair her than she was worth after she was 
repaired: Held, that it was proper to allow, as 
damages for her loss, her full value at the time 



* PReported by Hon. Saniuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

' [Affirming the decree of the district court in 
Case No. 1,S90.] 
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she was sunk. The finding of the commission- 
er, as to the amount of such value, allowed to 
stand. 
[Cited in The Venus, 17 Fed. 926; The Ha- 
vUah, 1 0. O. A. 519, 50 Fed. 333.] 

[In admiralty. For a statement of the 
case, see Case No. 1,890. Decree of the dis- 
trict court therein affirmed.] 

Charles Donohue, for the barque. 
Dudley Field, for the steamboat. 

WOODRUFF, Circuit Judge. 1. I concur 
fully with the district judge (4 Ben. 397 [The 
Bristol, Case No. 1,890]) in his conclusion up- 
on the merits In these cases; and, on that 
branch of the controversy, I only desire to 
reiterate the denial of the daim made in 
behalf of the steamboat, that, in a fog so 
dense that an approaching vessel, with all 
proper lights, cannot be seen at a distance 
of 300 feet, (which, in this case, is less than 
the length of the steamer,) a steamboat may 
continue her course at full speed, or very 
nearly at her highest speed, without being 
charged with the damages, if collision is 
caused thereby. The struggle made here 
is not new, and this com-t is gravely urged 
to excuse the steamboat, by proof that mas- 
ters of steamboats do, in fact, run, in a fog, 
at the same speed as in clear weather, that 
the navigation of the steamer is conducted 
more safely by so doing, and that the profit- 
able conduct of the business of a passenger 
steamboat requires it, for, otherwise, it co\ild 
not make its proper time, and patronage- 
would be wanting. Utter disregard of the 
safety of other vessels is thus made the rule 
of navigation by such steamboats. No such 
considerations can be permitted to justify 
conduct so reckless, so at war with the set- 
tled rules of navigation by the.maritime law, 
and clearly In the face of an express statute, 
which requires steamships, in a fog, to go- 
at a moderate speed, and which the court i& 
asked to practically repeal. Act April 29^ 
1864, art 16 (13 Stat. 61). The proof here, 
from the steamboat herself. Is, that she was- 
running at the rate of 16 miles an hour, her 
usual speed, her maximum speed being only 
IS, uninfluenced by a fog so dense that her 
navigators could not see an approaching 
vessel less than her own length distant, and 
this, too, when the wind was blowing from 
behind her, and greatly diminishing the 
chance that she would hear any signals from 
such approaching vessels. It is not neces- 
sary to enlarge upon the recklessness of this 
conduct; and I only add, that, upon the 
other questions at issue on the merits, the 
decree of the coiurt below was clearly in ac- 
cordance with the weight of the evidence. 

2. As to the damages. Since the decision 
of the two cases cited by counsel (The Cath- 
arine, 17 How. [58 U. S.l 170, and the Balti- 
more, 8 Wall. [75 U. S.] 377), there ought 
not, I think, to be any doubt as to the rule 
governing the ascertainment of damages in 
this case. The barque was sunk by the col- 
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lision, in Long Island sound. To save their 
lives, the master and crew were taken on 
board of the steamboat and brought to New 
York. The sunken vessel was discovered by 
the master of another vessel, who, with the 
assistance of a wrecking company, raised 
her, and took her to the port of New Haven, 
where they libelled her for salvage, and she 
was sold, and the purchaser repaired her, so 
far as he deemed it practicable or expedient. 
The collision, and an injury to the vessel, nor 
even the sinking of the vessel, did not, per 
se, give to her owners a right to abandon her 
. and claim from the steamboat her full value. 
On the other hand, if, as matter of fact, to 
be established by proper evidence, the ves- 
sel could not be raised and repaired except 
at an expense exceeding her value when 
raised and repaired, then the steamboat 
which caused that condition of things is lia- 
ble for such value, as of the date of the in- 
jury, whether such vessel is raised or not. 
This is not upon any theory of the right of 
abandonment, as known in the law of insur- 
ance, but is because, both in fact and in law, 
the loss is total. How such a state of things 
is to be established, when a vessel is not 
raised, or by what evidence, it is unneces- 
sary here to consider. If the fact be proved 
by competent evidence, then it is for the in- 
terest of the party in fault that he be per- 
mitted to indemnify the owners by paying 
such total value, and the owners cannot be 
required to accept less than that value. If 
the vessel be, in fact, raised and repaired 
by her ownei-s, the party in fault must pay 
the amount which it cost to repair her, so 
that she shall be as good as she was be- 
fore the collision, together with a just com- 
pensation, in the nature of demurrage, for 
the loss of her use for the period neces- 
sary to raise and repair her. It is not neces- 
sary for the pui'poses of this case, to say, 
whether, if such expense of repairs and loss 
of use exceed the value of the vessel before 
the colhsion, the wrong-doer can reduce the 
recoveiT to such value and interest. A case 
may occur in which the folly of attempting 
to raise and repair the vessel may be so obvi- 
ous, and the injustice to the wrong-doer, of 
charging him with expenses which ordinary 
care and prudence would show to bo unwise 
and unprofitable, so apparent, that nothing 
more than the original value and interest 
should be allowed; and, on the other hand, 
there may be cases in which the owner, act- 
ing in good faith, and with the care and pni- 
dence of prudent men in the conduct of their 
own affairs, deems it best to raise and re- 
pair the vessel, in the honest belief that 
something of value will be saved thereby, 
and yet the actual cost, together with the 
loss of the use of the vessel, may be so great, 
as to show, in the end, that it would have 
been a saving had he left the vessel where 
she lay, and purchased another vessel for his 
use. How far his good faith and exercise 
of care, prudence and judgment may avail 



to enable him to claim full reimbursement 
and complete indemnity, in such case, it is 
not here material to say. Bringing these 
contingencies into view may, nevertheless, be 
of use to illustrate the case now presented. 
Here, the vessel was, in fact, raised and was 
repaired. The proofs do not show a condi- 
tion of things, at and immediately after the 
collision, which wUl warrant the owners of 
the steamboat in saying that the vessel ought 
not to have been raised and repaired. They 
do not claim that she ought to have been 
left where she lay, but the contrary. Now, 
one of two alternatives was before her own- 
ers— 1st, to leave her, and assume the bm'-' 
then of showing a justification, by proof that 
it would cost more to raise and repair her, 
so as to be as good as she was before the 
collision, than she would be worth when re- 
paired, or, at least, that such cost and the 
loss of her use would exceed such value; or, 
2d, to raise and repair her, or cause her to 
be raised and repaired, and look to the 
wrong-doer for the expense and for such loss. 
Here the owners of the vessel did nothing, 
themselves. (1) If tliey have proved, that 
raising and repairing, properly conducted, 
would cost more than her value, then, as' 
above stated, they are entitled to such value. 
The commissioner has found the fact, that it 
did actually cost more to raise and repnir her, 
so far as she was repau*ed, than she was 
worth when the repairs were done, and, al- 
though counsel have criticised some of the 
items included by him in estimating such ex- 
penses, I think the proofs sustain his find- 
ing; and this, it will be seen by his report, 
is without any allowance for the use of the 
vessel during the time in which, had the 
owners themselves made the repaii"s, they 
must have lost such use. True, the value 
of such use was not proved, so as to furnish 
a ground of estimate; but, this leaves the 
naked finding, that the cost of repairs alone 
exceeded her value when those repaii-s were 
finished. Besides this, the proofs show, that, 
if the pm-chasers had made the repairs so ex- 
tensive as to put her in the same condition 
as she was in before the collision, the ex- 
penses would have very greatly exceeded her 
value at that time, and would have been 
much more than the commissioner reported 
as her value. (2) The owners themselves, 
having done nothing, and having undertaken 
to show, that, to i-aise and repair the vessel 
would cost more than she would be wortii 
when repaired, it was entirely competent 
for the owners of the steamboat to insist 
that she was, in fact, raised and repaired. 
They do so, and that is was the duty of her 
owners to raise and repair her. It, there- 
fore, becomes immaterial, whether the rais- 
ing and repairing was actually done by the 
owners or by third persons. They may 
adopt the act, so far forth as actual experi- 
ence proved that it cost, and would have cost 
them, at least her value, to raise and repair 
her. It is for that purpose, and to justify 
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tliem in claiming lier full value, as an in- 
demnity, or, ratiier, in claiming that nothing 
less than her full value could be an indem- 
nity, that the experience of the purchasers 
becomes important; and it is just as impor- 
tant and influential, to that extent, as if all 
that they did was done as the agents of the 
former owners. No rule of law was, there- 
fore, violated, in allowing to the owners the 
full value of their vessel. 

Upon the amount of that value there was a 
great conflict of evidence. I do not think 
that the testimony talien in this court mate- 
rially changes the state of the proofs, in that 
respect. No doubt, the commissioner has 
allowed full value. Possibly, on an original 
examination of all the proofs, I might have 
thought an amount somewhat less would be 
an indemnity to the owner, but, the wit- 
nesses were many of them examined in the 
presence of the commissioner, and he had 
an opportunity to see them, and judge of 
their manner of testifying, and, so, of their 
credibility, and the weight to be accorded 
to what they testified. I do not think, that, 
either upon the value of the vessel, or of the 
articles lost by the officers and crew, the 
finding of the commissioner should be dis- 
turbed. 

The result is, that the decree of this court, 
in affirmance of the decree of the court be* 
low, must award to the owners of the barque 
the damages and costs decreed below, and 
the suit against such owners must be dis- 
missed, with costs of the appeaL 
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BRISTOL V. SANFORD. 

[12 Blatchf. 341; * 13 N. B. R. 78.] 

Circuit Court, D. Connecticut. Sept. 15, 1874. 

Insolvent CoRPoriA.TioN — Rights op Trustee as 
Ckeditor — Liability op Trustee) fob Corpo- 
ration Debts— Rights op Other Creditors — 
Suit by Assignee in Bankruptcy. 

S., a trustee of a New York corporation, prov- 
ed, as a creditor, a debt against the corpora- 
tion, in bankruptcy. The assignee in bank- 
ruptcy filed a bill against S., in the district 
court for Connecticut, to exclude him from shar- 
ing in the distribution of the assets until the 
claims of all other creditors should be satisfied, 
on the ground that, by virtue of certain pro- 
visions of the statute of New York under which 
the corporation was organized, he had made 
himself liable for all the debts of the corpora- 
tion: Seld, that the assignee in bankruptcy did 
not represent the creditors of the corporation 
in respect of any claim they might have against 
S. growing out of such alleged liability, and 
could not maintain the suit; and that such cred- 
itors had no lien on the distributive share of S. 
in the assets, of the bankrupt corporation. 

[Cited in Dutcher v. Marine Nat. Bank, Case 
No. 4,203; Piatt v. Stewart, Id. 11,220; 
Jacobson v. Allen, :l^ Fed. 457.] 

Appeal flrom the district court of the Unit- 
ed States for the disti-ict of Connecticut 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



[In equity. Bill by Alfred Bristol, as- 
signee in bankruptcy, against Samuel T. "W. 
Sanford, to exclude defendant from partici- 
pation in the proceeds of the bankrupt es- 
tate. The pro forma decree of the district 
court (case not reported) in favor of com- 
plainant was reversed, and the bill dis- 
missed.] 

Dexter R. Wright, for appellant 
John S. Beach, for respondent 

WOODRUFF, Chrcuit Judge. The com- 
plainant in this suit is the assignee of the 
Cheshii'e Barytes Company, in bankruptcy. 
That company was organized under the laws 
of the state of New York authorizing the 
formation of mining corporations. The de- 
fendant was one of the trustees of the cor- 
poration, and has proved, as creditor, a debt 
against the corporation, to an amount great- 
er than the whole value of the property of 
the corporation which has come to the hands 
of the assignee. Other debts have been 
proved against the bankrupt, also exceeding 
in their aggregate the whole value of the 
said property. The bill herein is filed by the 
assignee, to exclude the defendant from any 
participation in the assets of the bankrupt, 
or, in form, to postpone him, m the distribu- 
tion of the assets, to all the other creditors, 
denying to him any dividend imtil the other 
creditors are satisfied. The groimd upon 
which this relief is sought is, that the defend- 
ant, as an officer of the corporation, failed 
to comply with the provisions of the stat- 
ute of New York under which the corpora- 
tion was organized, in this, that certain an- 
nual reports reqtdred by that statute to be 
made and filed, showing the condition of 
the company and its capital, contained false 
representations in respect thereto; and that, 
by the provisions of such statute, the offi- 
cers, signing such reports knowing them to 
be false, are made jointiy and severally lia- 
ble for all the debts of the company. It is 
claimed, thereupon, that the defendant is him- 
self liable for aU the debts of the bankrupt, 
and that it is unjust and inequitable to per- 
mit him to share in the property of the bank- 
rupt and thereby leave the debts due to the 
other creditors who reside in the state of 
Connecticut impaid; and that they, having 
a just claim against him for payment of 
their respective debts, ought not to be put to 
a suit against him to enforce that payment, 
and, especially, to go to another state for 
that purpose, when there is a fund here, on 
the credit of which (in part, at least,) the 
debts were conti-acted, which this court can 
administer as may be equitable, and which 
he now seeks, as creditor of the banki'upt, to 
withdraw. 

The claim is a plausible one, and, upon the 
facts as they appear in the case, it is, in a 
popular sense, reasonable and just. But I 
cannot resist the conclusion that this com- 
plainant has misconceived his relation to 
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the subject If the statute of New York 
had declared that such neglect of compliance 
with its provisions, or such violation thereof, 
should render the incorporation invalid and 
void, and that those associated therein 
should be deemed copai-tners and liable as 
such, then, indeed, it would have been the 
duty of the court of bankruptcy to reject 
the claim of the defendant to be considered 
a creditor, and to have distributed the as- 
sets in payment of the debts due to other 
persons, leaving the defendant and his as- 
sociates to settle their accounts among them- 
selves. Indeed, in such case, it would have 
been possible to proceed against all of the 
associates as bankrupts, as in ordinary cases 
of copartners. If the relief now sought 
was aimed at, perhaps the mode last sug- 
gested would, in such case, have been neces- 
sary. But, here, the corporate existence and 
indebtedness is assumed, and, in this bank- 
rupt proceeding, it cannot be denied that 
the defendant is a creditor of the bankrupt 
Nothing in the statute of New York de- 
prives him of that character. He could, 
but for the bankruptcy, have sued the cor- 
poration and recovered the amount of his 
claim as a creditor. The bankrupt law pre- 
vents his action, drives him to proof of his 
debt, and, in terms, allows him his divi- 
dends. The defendant, therefore, stands in 
the bankrupt com-t with a clear title to rec- 
ognition as a creditor of the banki-upt, and 
a legal right to a dividend of its assets. 
"What is it now sought, in equity, to oppose 
to such legal right? This and this only: 
Each other creditor is claimed to have, and, 
for the present will be assumed to have, a 
clear legal demand against the defendant, 
to the amount of his claim against the bank- 
rupt, or, in other words, the defendant is 
individually liable for that identical claim. 
If that be so, each creditor may pursue the 
defendant for the enforcement of that de- 
mand. But, such fact vests no title, legal 
or equitable, in the assignee. He is in no 
such sense trustee of the creditors that he 
can prosecute such a claim. He does not 
represent those creditors therein, and no de- 
cree which this court can make, at his in- 
stance, in this suit, would bind those credit- 
ors. His action, in this respect, is gratui- 
tous, and not devolved upon him by any pro- 
visions of the bankrupt law, nor by his duty 
to receive proof of debts and distribute the 
assets, under the direction of the bankrupt 
com-t, to those who make such proof. The 
defendant is not liable to the corporation. 
If any right, vested in the corporation, re- 
quired that the defendant should not re- 
ceive a dividend, then, indeed, the assignee 
w^ould have a right, and would be bound, to 
withhold it, and resist any endeavor of the 
defendant, by proof of debt, or otherwise, to 
share in the assets. In short, the assignee 
does not represent the creditors, in their 
title, legal or equitable, to proceed against 
the defendant; and the creditors themselves 



have acquired no lien upon the distributive 
share of the assets due to the defendant, 
which the assignee can recognize or enforce. 
The defendant was not bound to litigate the 
question of his liability with the assignee, 
unless it was shown liat some other cred- 
itors had a lien the^ amount of which it was 
necessary to ascertain. The facts here shov/ 
no such lien. 

I do not perceive that the circumstance 
that the debt due to the creditor is the same 
debt or measure of liability which the cred- 
itor may assert against the defendant under 
the New York statute, affects the position of 
this complainant Clearly, it would be no de- 
fence to the defendant's claim to share in the 
distribution, if the assignee should show 
that, by outstanding promissory notes held 
severally by the persons who are creditors 
of the bankrupt, the defendant owed them 
more than the amount of his dividend, and 
there was danger that they would be driven 
to another state to collect such notes. What- 
ever rights the creditors have, whether legal 
or equitable, the assignee must leave them 
to pursue, unless or until they acquire some 
lien on the fund itself. I concur fully with 
the views of the district judge expressed on 
the summary application to the bankrupt 
court, and I deem them of like force in this 
suit 

I express no opinion upon the rights of 
the creditors, and by no means deny the pow- 
er or duty of the court to recognize and give 
effect to the statute of New York. But I 
am of the opinion, intimated on the hearing 
and confirmed by subsequent reflection, that 
the assignee has no standing in this court, 
upon the facts here shown. The determina- 
tion of this cause, however, should in no 
wise appear in such form as to be any ap- 
parent obstacle to the claim of the creditors, 
nor seem to be an adjudication of their 
.rights. 

The decree made "pro forma" in the dis- 
trict com-t must be reversed, and the bill be 
dismissed, but, imder the circumstances, 
without costs. 
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The BRITANNIA. 

[2 Spr. 225.] ^ 

District Court, D. Massachusetts. Sept Term, 
18G3. 

iPRizE — Costs — Expenses of Cretv of Prize 
Vessel. 

The expenses of the crew of a prize vessel, 
■who are not needed or used as witnesses, in- 
curred after their arrival in port, are not char- 
geable upon the proceeds of the prize. 

* [Reported by Hon. Richard H. Dana, Jr., 
and here reprinted by permission.] 
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la admiralty. 

R, H. Dana, Jr., U. S. Atty., for the tJnited 
States and captors. 

SPRAGrUE, District Judge. The marshal 
of the southern district of New Yorli peti- 
tions to be allowed ?274 for the board of 
forty-five men of the ci-ew of the Britannia, 
sent to that port by the captors, in some 
other vessel. They were not sent there as 
witnesses, nor for any purpose connected 
with adjudication on the prize. All the 
documents and necessary witnesses were 
sent to this port in the prize. The retaining 
of the rest of the crew in New York was 
an executive act, and, if attended with ex- 
penses, the persons having claims for such 
expenses cannot have them satisfied from 
the prize. It seems that, on the arrival of 
these men in New York, the marshal of 
that district telegraphed to the marshal of 
this distiict to know if any of the men were 
needed here as witnesses, to which a reply 
was made in the negative; but a delay of 
several days occmTed before the reply was 
received, owing to the suspension of com- 
munication, by reason of the mob then in 
control of parts of the city. This was a 
considerate and proper thing for the marshal 
of New York to do; but it does not authorize 
the court to charge the captors with the 
expense of witnesses they did not need, and 
did not send in. 

It will be observed that this is not the case 
of expense inem-red by the captors in the 
necessary care and sending into port of the 
crew of a prize, whom they did not need 
as witnesses, but whom, nevertheless, they 
must send to some convenient port when 
they take their vessel from them. It is a 
case oX expenses inem-red by the marshal 
for the board of the crew after they had 
reached JJew York, and were, so far as this 
court and the law of nations is concerned, 
free and entitled to the charge of them- 
selves. 
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The BRITISH AMERICA. 

[10 Ben. 417.] ^ 

District Court, E. D. New York. April Term, 
1879. 

CoLiiisiON— Between Sailing Vessels— Oboss- 

ixG CouiiSES— Lookout. 
1. Where two vessels came in collision near 
the lightship at the mouth of New York harbor, 
the ship B. A. sailing about north on the port 
tack, close-hauled with the wind WNW, and 
the brig C. W., sailing about S"W, having just 
changed to the starboard tack and again putting 
her helm down^ in extremis: Held, that the only 
question was whether the brig changed from 
the port to the starboard tack when so near the 
ship that the ship could not thereafter avoid 
her. 

^ [Reported br Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
'^d by permission.] 



2. That upon the evidence it must be conclud- 
ed that the red light of the brig which should 
have been brought in view by that change was 
visible to the ship at least five minutes before 
the collision and at a distance of at least 3,000 
feet 

3. That such a distance and length of time 
was ample for the ship to have avoided the brig. 

4. That the brig was not in fault for tacking 
as she did at that distance, and the ship was in 
fault for not seeing her red light tintil it was 
within 860 feet and too late to avoid the colli- 
sion 

[In admh;alty. Libel by George W. Church- 
ill and others, owners of the American brig 
Carrie Winslow, against the British ship 
British America. Decree for libellants. 

[For proceedings by the owners of the 
British America for limitation of liability, 
see Churchill v. The British America, Case 
No. 2,715.] 

Scudder & Carter, for libeUants. 
"W. "W. Goodrich, for claimants. 

BENEDICT, District Judge. This action 
is brought by the owners of the brig Carrie 
"Winslow to recover the sum of §200,000, be- 
ing the damages caused by a collision that 
occurred between that brig and the ship 
British America at the entrance to New 
York harbor, on the morning of the 11th day 
of February, 1878. 

Many of the important facts are not in dis- 
pute. The time of the collision was about 

5 a. m. It wds still dark, but the weather 
was not unfavorable for seeing lights, and 
ordinary ships' lights could be seen at the 
distance of at least a mile. The wind was 
blowing a stiff breeze from the "WNW. The 
British America, a ship of 1,080 tons burthen, 
and ISO feet long, was sailing at a speed of 

6 to 7 knots an hour, on a course about 
north, upon the port tack, close-hauled upon 
the wind. She had a full crew on board, 
besides a Sandy Hook pilot; a man was 
stationed on the lookout, and the ship's 
lights were bvirning brightly. As she ap- 
proached the neighborhood of the lightship, 
a red light was suddenly observed by her 
lookout within two ships' lengths ahead of 
the ship; the helm was immediately put 
hard up, but the ship had time to fall off no 
more than about one point before she came 
violently in contact with a vessel, which 
proved to be the brig Carrie Winslow, strik- 
ing her just abaft the fore chains on the port 
side, and so injuring her that she shortly 
sank. 

In the libel filed by the owners of the brig 
to recover for the loss of their vessel, they 
aver that the brig, at the time of the colli- 
sion, was close-hauled upon a course cross- 
iag the course of the ship, and having the 
wind on her starboard side^ and her lights 
brightly burning, and they claim that it was 
the duty of the ship, under the circumstances, 
to avoid the brig, and they charge that the 
failure to do so arose from not keeping a 
proper lookout 
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The answer on behalf of the ship, while f 
denying the charge of fault made in the li- 
bel, when carefully perused is found to aver 
in substance that the cause of the collision 
was the stopping of the brig ahead of and 
so near to the ship that it was impossible to 
avoid a collision. "Whether it is intended on 
the part of the ship to claim that the stop- 
ping of the brig in the course of the ship 
arose from a sudden luff on the part of the 
brig when on the port tack, or by reason of 
a sudden luff while on the starboard tack, 
is left uncertain by the answer. 

It will clear the case from some possible 
obscurity to remark at the outset that the 
evidence does not permit the ship to contend 
that the brig can be held responsible for the 
collision because of a luff while on the star- 
board tack. The brig, shortly before the col- 
lision, changed from the port to the star- 
board tack, and afterwards, when on the 
starboard tack, did put her helm down; but 
this last movement was in extremis. It was 
caused by the proximity of the ship, and 
cannot be considered as a fault on the part 
of the brig^ If any fault was committed by 
the brig, it was when she changed from the 
port to the starboard tack. The controversy 
is therefore reduced to the question whether 
the brig changed from the port to the star- 
board tack when so near the ship as to ren- 
der it impossible for the ship to avoid her. 

It is not to be doubted that when the brig 
changed from the port to the starboard tack, 
she could have gone fm'ther on the port 
tack, and that if she had continued on the 
port tack for a short distance fiu:ther than 
she did there would have been no collision; 
and it would be easy to say that the brig 
caused the collision because she tacked as 
she did, when she could just as well have 
gone on without tacking. But such a con- 
clusion would leave undetermined the ques- 
tion of fact upon which alone the liability of 
the brig depends. The vessels were in the 
open sea and it was no fault in the brig to 
take a coui-se crossing the course of the ship, 
whether for a pilot or for any other reason, 
provided when she so tacked she was at a 
sufficient distance from the ship to enable 
the ship to avoid her. Before fault can be 
imputed to the brig because of her tack, the 
fact must be found that she was at the time 
of tacking so near the ship as to render it 
impossible for the ship to avoid her. 

This question of fact upon which the case 
turns is somewhat narrow, but questions as 
narrow are constantly presented to navi- 
gators in actual practice, and not unfrequent- 
ly are forced upon the cotu-ts for their deter- 
mination. Questions of this character, when 
they arise in localities like that of this col- 
lision, ai-e necessarily narrow. Locomotion 
in thoroughfares, upon the water as well as 
upon the land, is unsafe, if not impossible, 
unless everyone can move promptly accord- 
ing to rule upon the presumption that all 
others will be equally prompt and observant 
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of rule. It was therefore the undoubted 
right of the ship as she approached the har- 
bor of New York to hold her tack boldly to 
the bar, assuming that no vessel would take 
the opposite tack ahead of ha: except at 
such a distance as would enable the ship to 
avoid collision,— and the brig had the equally 
clear right to change her tack boldly before 
reaching the bar, assuming that any vessel 
whose coTirse she might thereafter cross 
would be vigilant to see her red light so soon 
as it should be visible, and take prompt ac- 
tion to avoid her, if action was required. 

It has been contended that the brig was 
never upon the starboai'd tack in the sense 
of the law, inasmuch as the evidence shows 
that at the time of the collision the brig's 
main peak had not yet been dipped, and dip- 
ping the peak is one of the ordinary opera- 
tions to be performed in making a tack. 
But the evidence also shows that before the 
collision the brig had gathered head-way 
upon the starboard tack with her sails full, 
and that the delay in dipping the peak arose 
from the entanglement of some rope which 
had no effect to check the movements of the 
vessel. 

The brig was to leeward of the ship and 
ahead. She came up to the wind in ordi- 
nary time, and from that time, at least, she 
was displaying her red light to the .ship. 
Prom that time the lights were red to green 
and the brig was on a com-se crossing the 
course of the ship. The situation, therefore, 
was that of two vessels, both close-hauled, 
upon crossing coui'ses, with the wind upon 
opposite sides. The ship had the wind on 
her port side, and the obligation was upon 
her to avoid the brig if it was possible for her 
to do so. The action which the ship took was 
promptly taken when the light was seen, and 
what she did was the right thing to do: 
she is therefore blameless unless the brig's 
light was visible before the time when it was 
seen and reported by the lookout, and when 
she had time to alter her com'se sufficiently 
to avoid collision. 

The obligation binding upon the ship would 
be the same if, as stated in the ship's answer, 
the brig had stopped on her coui'se when 
ahead of the ship, provided such stoppage 
occurred at a sufficient distance ahead of 
the ship to enable the ship to avoid her. 
But the brig did not stop in the way of the 
ship. When her light was seen she was 
under full headway c-n a course crossing 
that of the ship. She was approaching the 
course of the ship, and from the time of her 
coming into the wind her light was visible 
to those on board the ship. The question to 
be determined, therefore, is whether when 
she came into the wind, the distance between 
the two vessels was sufficient to enable the 
ship to avoid her. 

The ship, in her answer, sets forth that the 
distance did not exceed two ship's lengths 
and was wholly insufficient to enable her to 
avoid collision; and on the part of the brig 
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it is insisted that the distance was much 
greater than is claimed by the ship, and suffi- 
cient to enable the ship to avoid the brig 
with ease. This question is, from the na- 
ture of the case, one that cannot be deter- 
mined by reference to direct evidence. Its 
solution can only be accomplished by a close 
examination of the evidence, in order to as- 
certain what facts have been established, 
and a careful judgment in regard to the 
bearing of these facts upon the point in con- 
troversy. Such an examination I have en- 
deavored to make, and the result has been to 
satisfy me that it is possible to say with con- 
fidence and upon evidence, that the distance 
from the ship at which the brig was when 
her red light could have been seen by those 
on the ship, and would have been seen by a 
vigilant lookout, was sufficient and more than 
sufficient to have enabled the ship to pass 
under the stern of the brig in safety. 

The ai-gument on the part of the ship is 
that the distance between the two vessels at 
the time the brig's red light became visible 
did not exceed two ship's lengths, because 
the ship's lookout did not see the brig's light 
until it was within that distance. It is said 
the fact of a lookout being stationed for- 
ward on the ship raises the presumption that 
he saw the light as soon as it became visible. 
But such a presumption, even when rein- 
forced ,by the testimony of the lookout that 
he was vigilant, does not establish the fact 
that the brig's light was not visible before 
it was seen by him, when as here it is im- 
possible to reconcile the statement of the 
lookout with the evidence as to what trans- 
pired on board the brig after she came head 
to wind and before the collision. The evi- 
dence as to the acts done on board the brig 
during this period defeats all presumption 
in favor of the ship's lookout, and show^ 
that instead of being vigilant, as he says, he 
was negligent, and thereby caused the dis- 
aster- that followed. 

Before proceeding to notice what trans- 
pired on board the brig, as indicating the 
lapse of time between the display of her 
red light and the collision, it is important to 
call attention to the following facts stated 
in the ship's answer, or proven by her, viz.: 
The ship was sailing at a speed of six or 
seven knots an horn*. The brig's red light 
when first observed was within two ship's 
lengths ahead of the ship, i. e., 360 feet 
The ship's helm was immediately put hard 
up, and she had fallen ofE about one point 
when she struck the brig. 

The time that elapsed between seeing the 
brig's red light and the collision was about 
20 seconds. The mate says: "It was a 
very short time. I had just time enough to 
shout to the man at the wheel to put the 
wheel hard up, and the pilot jumped aft, 
and they were on to us." And the master 
of the ship proves the fm'tiier fact, that "the 
ship in that breeze, and under the sail she 
had, would swing six points to the wind in 



about 30 seconds." These facts warrant the 
inference that the ship, at the time in ques- 
tion, with helm hard up, would describe a 
curve whose radius would not exceed 1,000 
feet This inference is not at variance with 
the common experience of mariners as given 
in the "American Rule of the Road," where 
it is said (page 159): "A cm-ve whose ra- 
dius is 250 yards is full allowance for all 
but the longest and largest class of ships." 
A distance of 1,000 feet was sufficient there- 
fore, to enable the ship to clear the brig, 
and, according to her own statement of her 
speed, three minutes of time would put her 
at more, than 1,000 feet 

Having in view the time In which it was 
possible for the ship to change her course so 
as to avoid an object ahead of her, attention 
may now be directed to the acts proved to 
have been done on board the brig during the 
period after she came head to wind and be- 
fore the collision. In regard to what trans- 
pired on board the brig after she came into 
the wind upon the port tack, there is little 
room for dispute. The brig was sailing with 
her foresail clewed up, in a strong breeze. 
Upon the port tack her course was the same 
as that of the ship, but she did not sail as 
dose to the wind as the ship by about one 
point She was ahead and to leeward of 
the ship. The master having concluded to 
tack for a pilot, took the wheel and hove the 
vessel into the wind. All the operations 
pertaining to tacking were then performed, 
and everything coiled away, save only the 
dipping of the main peak, of which mention 
has already been made. The master then 
sm'rendered the wheel to a seaman, and went 
over the cabin to the poop deck, and after 
that, and when the vessel was imder full 
headway, with the spray flying over her 
starboard bow, the lookout reported the 
ship's light Soon he reported it again. 
The mate went forward to the topgallant 
forecastle and returned to the poop deck; 
then by order of the master he went to the 
forecastle and got a torch, which he lit and 
swimg over the port side. The wheel was 
then hove hard down, and the vessel swimg 
into the wind or nearly so, when she was 
struck by the ship. The acts appa'taining 
to tacking the brig, done during this period, 
were not performed in haste under appre- 
hension of danger, for no alarm was felt 
by any one on board the brig until the look- 
out reported the light the second time. On 
the contrary, the evidence indicates that 
rather more than the time ordinarily re- 
quired to tacli the vessel was occupied on 
this occasion; for it appears that in haul- 
ing the yards one was hauled too much and 
the other too little, so that the chief mate 
was obliged to have them ti-immed to suit 
him, and the midship staysail having got 
snarled he*was obliged afterwards to trim 
that, and then the halliards at the main 
peak having fouled, most of the ci-ew were 
caUed aft to dip the peak. The evidence in 
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respect to the presence of the crew at the 
main peak halliards is conclusiye to show 
that the brig was then under headway upon 
the starboard tack. 

But while there is little room for dispute 
as to what acts were done on board the brig, 
in regard to the time occupied there is a 
gi'eat difference of opinion. In behalf of the 
brig it is contended that the time was not 
less than ten minutes, during which period 
the ship would sail more than a mile, at the 
rate of speed she is admitted to have been 
going. In behalf of the ship it is earnestly 
insisted that the time was less than three 
minutes. Of course no witness is produced 
who noted by a watch the time thus occu- 
pied. What the time was must be a matter 
of sound Judgment and inference from other 
facts that are proved. Several classes of 
facts are proved which bear upon this ques- 
tion. "Witnesses have been produced in be- 
half of the ship who by actual observation, 
watch in hand, have noted the time occupied 
by other vessels more or less similar to this 
brig, in tacking under circumstances more or 
less similar to those under which she tacked 
upon the occasion in Question. Of these, 
Conway, a mariner of experience, who 
watched vessels tacking on two occasions at 
Fort Hamilton, found the time from "helm- 
a-lee" to the time of filling away, required by 
the vessels he observed, to be three minutes 
and a half. This witness was asked by the 
claimants to give his judgment as to the 
time the Carrie Winslow would require to 
gather headway after the order "hard-a-lee" 
under the circumstances proved in this ease, 
and he gave the time as about four and a 
half minutes, a period of time sufficient to 
enable the ship to go 2,700 feet and over, 
sailing as stated in the answer. 

To throw light upon this question the li- 
bellants have called a witness in no way 
connected with this collision, who has sailed 
this brig and knows from actual practice the 
time ordinarily required to tack her. Tlie 
judgment of this witness is that under the 
circumstances proved, eight to ten minutes 
would necessarily elapse from the giving of 
the order hard-a-lee on board the brig until 
she filled away on the starboard tack. This 
is the witness's estimate of the time re- 
quired, never having noted the time by a 
watch. The master of the ship, who knows 
the circumstances of wind and sea as they 
were at the collision, estimates that the brig, 
if an ordinary working vessel, would require 
from five to six mimttes from the time she 
commenced to tack until she fills away and 
gathers headway. The mate of the ship 
thinks that the brig would gather headway 
in five minutes. 

There is also the testimony of some eleven 
ship-masters and pilots who have been called 
to give their judgment as to the time that 
would necessarily elapse on such a vessel 
as the brig, under the circumstances proved, 
from "hard-a-lee" until she filled away. 



Five of these witnesses are called by the 
claimants, and their statements of the time 
requisite vary from two and a half to five 
minutes. One of them gives rather more. 
Six witnesses are called by the libellants, 
whose statements of the time requisite vary 
from eight to fifteen minutes. 

And finally there are the estimates of the 
officers and crew of the brig, who were actu- 
ally engaged in performing the acts done on 
board the brig. Their estimates of the time 
occupied vary from ten seconds to fifteen 
minutes. Two of these witnesses, upon the 
inquiry of the claimants, say that tlie brig 
required from ten to twenty minutes to 
tack under the circumstancc-s; but tliis esti- 
mate is not in harmony with the rest of 
their evidence, which, taken by itself, tends 
to show that the collision followed immedi- 
ately upon the reporting of the ship's light 
by the lookout of tlie brig; although it should 
be noticed that one of these witnesses, Cos- 
tar, agrees with the rest of the crew in say- 
ing that the brig had filled away on the 
starboard tack, and the other, Anthony, 
proves that the master had surrendered the 
helm after the tack was completed, and be- 
fore the collision. The man to whom the 
wheel was smTendered estimates that he 
had the wheel five minutes before the ship's 
light was reported. This estimate is doubt- 
less too high; but that some time elapsed 
after the brig fiUed away, before the colli- 
sion, is clearly proved. From all this evi- 
dence I conclude that no injustice will be 
done the ship by the finding that the red 
light of the brig was visible to her for a 
period of at least five minutes before she 
struck the brig. 

This conclusion is supported by other facts 
proved in the case, which may now be no- 
ticed. Of course, from the time the ship's 
light was reported by the lookout of the 
brig, the master and mate then both on 
deck, as well as the crew, knew that the 
ship was approaching on the opposite tack, 
and yet the announcement of the light 
caused no alarm whatever on the brig. It 
is impossible to doubt, therefore, that those 
on board the brig, having the ship's light 
then in view, and called on to form a judg- 
ment as to the distance, concluded that 
there was then sufficient distance between 
the vessels to enable the ship to avoid them. 
This conclusion, shown by the conduct of 
every person on the brig's deck, and formed 
at the time by seamen who knew that their 
vessel was upon a com*se crossing that of 
the ship, goes a great way to prove the fact 
that the distance was sufficient. 

Again, a comparison between the alarm 
displayed by those on board tlie ship when 
they saw tlie brig's light, and the absence 
of alarm on the brig when the ship's light 
was there reported, malies it plain that the 
distance between the vessels at the time the 
brig saw the ship's light, was to an im- 
portant extent greater than the distance be- 
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tween the vessels wlien the ship's lookout 
first saw the brig's light. It would seem, 
therefore, that some negligence on the part 
of the ship's lookout must be conceded, and 
the fact is suggestive. 

Not only was there no alarm felt on board 
the brig when the ship's light was seen, 
but it is proved that when the brig's look- 
out, observing that the ship did not alter her 
course, became alarmed, the chief mate went 
forward and then expressed the judgment 
that there was room for the ship to clear 
them as it was her duty to do. Further- 
more it is proved that after the light Iiad 
been annoimced the second time by the look- 
out of the brig, and the chief mate had re- 
turned aft, the master directed him to light 
the torch, and accordingly ite left the deck 
and lit the torch, and returning to- the deck, 
waved it towards the ship. It is difficult 
to believe that the master would have given 
that order unless the distance between the 
two vessels at that time was sufficient to 
enable the ship even then to avoid the brig. 

This circumstance in regard to the torch, 
which is proved to have transpired on board 
the brig, not only after the vessel had gath- 
ered headway on the starboard tack, but 
after the ship's light had been twice announ- 
ced, also shows that up to that time the 
brig's light had not been seen by the ship, 
becaxise the ship was being closely watched 
from the brig, and it is not conceivable that 
the master would have directed the torch 
to be lighted, or that the mate would have 
waved it, if any change in the course of the 
ship had up to that time been seen. The 
change of com-se made by the ship— which 
was immediately upon seeing the brig's 
light— did not occvir until the torch was 
waved on board the brig. 

And finally it may be remarked that the 
argument made in behalf of the ship, based 
upon the presumption of a performance of 
his duty by the lookout of that vessel, has 
far greater force when applied to the master 
of the brig. On board the brig the duty of 
observing whether there was any vessel 
near and astern to make it dangerous to 
tack, attached not to the man stationed to 
look out ahead, but to the master, who had 
charge of the deck, and who alone was to 
determine when to tack. For the master 
to tack in that locality and wind, without 
first making careful observation whether any 
vessel was near enough aft him to render 
such a manoeuvre dangerous, would be great 
negligence; and in view of his responsibility 
for the property in his charge, the presump- 
tion against such neglect on the part of 
the master is much stronger than any pre- 
sumption that a seaman stationed on the 
lookout performed that duty with vigilance. 
In the present case, the testimony of the 
master is wanting, for the master as well 
as the steward was lost when the brig went 
down. The chief mate, however, who was 
also on deck, swears that he looked before 



the tack was made and the ship's light was 
not then in view: which is evidence to 
confirm the position of the libellants, that 
when the brig tacked the distance between 
the vessels exceeded a mile. 

The circumstances which I have just no- 
ticed, coupled with the evidence before al- 
luded to, force the conclusion that the brig's 
red light was displayed to the ship for a 
period of at least five minutes before the 
collision, during which time the ship sailed 
three thousand feet or over by ■ her own 
showing, and in which time she could cer- 
tainly have avoided the brig. 

There would be no doubt, I take it, as to 
her negligence, if the ship, sailing six or 
seven knots an hour in a strong breeze, 
bad run into the light-ship, having seen 
it at the distance of 3,000 or even 1,000 feet; 
but the brig was moving to the westward 
from the time she filled away, and by so 
much reducing the space necessary to enable 
the ship to dear her. I cannot doubt, there- 
fore, that, upon the evidence as it stands 
in this case it is my duty to decide that 
negligence on the part of the ship in not see- 
ing the brig in time to clear her caused 
the collision in question. 

Having reached this conclusion from the 
testimony to which I have referred, it is 
unnecessary to consider the other fault 
claimed on the trial, but not set up in the 
answer, that the ship was also in fault for 
the manner in which her fights were set. 
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Treaties— Frexoh y^REATT op Feb. 6, 1778 — 
Privateers. 

The 17th article of the treaty with France 
[8 Stat. 22] protects French privateers in bring- 
ing their prizes into our ports, (tho' such pri- 
vateers may have originally been American bot- 
toms) if the equipment for war be in a French 
port, and the commission regularly obtained by 
French citizens. 

* [Reported by Hon. Thomas Bee, District 
Judge.] 
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[In admiralty. Liliel for restitution of ves- 
sel captured as prize. Dismissed.] 

Before BEE, District Judge. 

This is a cause of considerable importance, 
in the course of which various and con- 
tradictory testimony has heen adduced. If 
this court had been vested with the final 
decision of the case, I should have rejected 
much of the evidence; but as both parties 
intimated an intention to appeal, I chose 
rather not to interrupt the proceedings. 

The libel charges three grounds of restitu- 
tion of the captured property. 1st. That the 
privateer General Laveaux, by which the 
Mermaid was taken, was an American vessel 
at the time of her sailing from this port. 
2d. That she was fitted for war here. 3d. 
That the greatest part of the a*ew was 
shipped here, and consisted of citizens of 
the United States. 

These charges are positively denied by the 
answer, on the oaths of Sasportas and Gall- 
lard, two of the defendants, who are ex- 
pressly interrogated in the libel to these 
points. And it was contended that in such 
case the oath of the defendant must be 
conclusive, unless contradicted by two wit- 
nesses, or by one witness with the corrobo- 
ration of probable circumstances. The law 
certainly gives little weight to a man's own 
oath in his own cause, if it be not supported 
by circumstances; and yet if there be but 
one witness to contradict the answer, the 
court will direct a trial at law to try the 
credibility of that witness. But where the 
answer is contradicted by two witnesses, 
they are sufficient to do it away. Gilb. Bv. 
133, 134; 1 Vin. Abr. 161; Finch, Prec. 19; 
3 Oh. Cas. 123. 

On the first point, or ownership of the 
privateer, no direct proof has been adduced 
against the answer; but a great variety of 
circumstantial and presumptive proof is of- 
fered, which has been commented on with 
much ingenuity. 

On the other hand, the answer is sup- 
ported in this point by the evidence of the 
collector, who proves a change of property 
by his delivery up of the bond, and can- 
celling the register, in consequence of sale 
to a foreigner. This is prima facie legal 
evidence; for no vessel after this proceeding 
can become again American. The bill of 
sale is also good evidence to this point, unless 
set aside by direct proof, which is not pro- 
duced. I am, therefore, of opinion that this 
brig, though formerly owned by an Amer- 
ican citizen, was sold, and had changed her 
American character, before she left this port. 

The second ground of the libel is, that she 
was fitted for war in Charleston. From the 
evidence, as weU as from the acknowledg- 
ment of the party, there cannot be a doubt 
that this vessel underwent a material alter- 
ation previously to the change of ownership. 
Her quarter deck was taken away, all de- 
cayed timbers and planks repaired, her ports 



opened, and other work done. By whom, 
then, at what time, and with what intent 
these alterations were made, and under 
what penalty, are all material questions, 
upon the determination of which the cause 
must turn. It appears by the shipearpenter's 
book that the repairs of this vessel were 
begun on the I'ith 3tlay, that all the altera- 
tions to her hull were made prior to the 
23d June, and that every thing was done 
by order of Sasportas, who alone is charged 
with the same in the shipearpenter's books. 
Whether the old ports only, and no new ones, 
were opened, is made doubtful by the con- 
ti-ariety of evidence; but upon careful in- 
vestigation of it, it appears that the vessel, 
having been originally built for a privateer, 
had ports fore and aft, most of which had 
been nailed up and caulked in. And though 
the seams might be discovered on the outside 
of the vessel, yet, in the inside, the lining- 
concealed the old ports, and they could not 
be seen till that ^-as ripped off. They of 
course, became visible, as soon as the quar- 
ter deck, cabin, and steerage were taken 
away; which, I have no hesitation in say- 
ing, might legally be done. 

The laws of neutrality and nations in no 
instance, that I know of, interdict neutral 
vessels from going to sea armed and fitted 
for defensive war. AH American Indiamen 
are armed, and it is necessary they should 
be so. But it appears from the pleadings, 
both answer and replication, that this vessel 
was put into the hands of the carpenters, 
that she might be prepared for a cruize, in 
case of war between the United States and 
Great Britain. When the wisdom of con- 
gi-ess substituted an embargo for a declara- 
tion of hostilities, preparations of this sort 
might have been seen in every state of the 
imion. No vessel could go to a foreign port, 
and they were, therefore, equipped for war 
at home, as their owners thought fit; nor 
will it be contended that this was illegal. 
From the instructions and circular letter to 
the different collectors it was clear chat tlie 
vessels of the belligerent powers alone were 
comprehended in the restrictions. Even 
they might arm for defence; and if, as re- 
spected French vessels, it should appear 
doubtful whether their equipment was ap- 
plicable to war or commerce, such equip- 
ment was declared lawful. I have before 
had occasion to observe that though these 
instructions were not binding on the com't, 
they were, nevertheless, entitled to atten- 
tion as expressive of the wishes of the gov- 
ernment f oimded upon the law of nations. 

Having declared my opinion that the orig- 
inal fitting out of this vessel was legal, I 
will consider the operation of the acts of 
congi-ess of 22d May [1794 (1 Stat. 369)], and 
5th June [1794 (1 Stat. 376)], so far as they 
apply to this case. 

While this vessel was American, and 
armed only for defence, the act of 5th June 
did not reach her; and the act of 22d May, 
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passed to prohibit the exportation of warlike 
stores, excepts such articles as may consti- 
tute the equipment of any vessel, foreign or 
native. "When, the act of June was pro- 
mulgated here, the repairs of this vessel were 
complete, and her ports open. Alter sale to 
Ladevize, she took on hoard guns; but then 
the collector interfered, ordered her guns to 
be landed, and her ports to be closed; which, 
according to the report of officers, sworn to 
the discharge of their duly, was done. She 
was searched from stem to stern, above and 
below, and no warlike instrument of any 
kind was found. What more could be done 
or required? Was the American owner to 
have his property laid up, and rendered use- 
less because he had been preparing for 
war at a time when it was not only lawful, 
but laudable? An attempt was made to 
prove that she had guns in her hold when 
she passed the bar; but this rested upon 
hearsay evidence, not upon oath, and merits 
no attention; especially when opposed to the 
oaths of two of the defendants. 

The third ground of the libel is that the 
crew, or the greater part of it, consisted of 
citizens of the United States, shipped in this 
port. The oaths of the defendants deny this. 
They swear that she had on board twenty 
three Frenchmen, including fotur officers, to- 
gether with seventeen French soldiers and 
five officers belonging to French regiments at 
Port-de-Paix and no other persons. The 
pilot, who carried her over the bar, says her 
crew consisted of about forty, all outlandish, 
and only one able to- speak English. The 
captain of the prize gives a similar testi- 
mony. No proof being adduced to support 
this part of the libel it must be wholly laid 
aside. 

As it is dear from all the circumstances 
that this privateer has not infringed any 
neutral right of the United States, she is 
protected by the 17th article of our treaty 
with France, in conformity to which her 
commission has been exhibited, and appears 
regular and legal. The prize was taken far 
beyond our jurisdictional limits; and I feel 
no difficulty in decreeing that the libel be 
dismissed with costs. 



Case No. 1,898. 

BRITISH OONSUIi v. The NANOY et al. 

[Bee, 73.] ^ 

District Court, D. South Carolina. April Term, 
1795. 

Neutrality Laws— Violatiok— Augmestation 
OF Force. 

An augmentation of force in our ports is a 
breach of neutraUty, and of the law of nations, 
and of the United States; and will occasion 
a restitution of the prize if brought within our 
jurisdiction. 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 



Before BEE, District Judge. 

The schooner Nancy, belonging to British 
subjects, was captured on the 12th Januai-y 
1795, by the schooner Fonspertius, Brown, 
commander. 

On plea to the jmrisdiction, it appeared 
that the Fonspertius arrived here from Jac- 
quemel in St. Domingo with a cargo of cof- 
fee in bulk, which was regularly entered at 
the customhouse. She was then fitted as a 
privateer, but not armed, and had only eight 
or ten men on board. Some alterations were 
made to her in this port, but there was a 
contrariety in the evidence as to their ap- 
plicability to pm-poses of war. Some time 
after her arrival in port, the collector was 
asked for his permission to arm, which was, 
of course, refused, and additional vigilance 
excited. When she was upon the point of 
sailing, the French consul applied by letter 
to the governor for leave that she might de- 
part as a commissioned vessel. It was 
proved that she had increased her force of 
men from eight or ten to more than thirty,, 
among whom were some American citizens. 
She sailed from hence on the 7th of October, 
chased the Nancy on the 9th, and captured 
her on the 10th, at the distance of nearly 
100 leagues from the bar of Charleston; at 
which time she had both cannon and swivels 
mounted. As she was unarmed when she 
came in here with her cargo, there was the 
most violent presumption that these guns 
were taken in here. 

THE COURT was of opinion that this 
was such an augmentation of force in our 
ports as amounted to a breach of our neu- 
trality and of the law of nations, and to a 
violation of the act of congress of June [5], 
1794 [1 Stat 383, 384, §§ 4, 6], and restitution 
of the prize and her cargo was decreed ac- 
cordingly. 



Case Wo. 1,899. 

BRITISH CONSUL v. THOMPSON et al. 
[Bee, 141.] ^ 

District Court, D. South Carolina. May 31, 

1799. 

Phize — Right to Property of the Captors on 

Reoaptdred Vessel by the Owners. 

1. An American brig was captured by three 
British privateers, and sent to Nassau, One of 
the privateers previously put on board of her 
sundry valuable goods, to be carried to Nassau. 
The brig was retaken by ber own people, and 
brought in here, British captain libelled for 
his goods; but it being proved that there was 
no ground for capture, the owners of the brig 
recovered damages out of the goods, and the 
rest were adjudged to be restored. 

[Cited in Manro v. Almeida, 10 Wheat (23 
U. S.) 487,] 

[2. Cited in New Jersey Steam Nav. Co. v. 
Merchants' Bank. 6 How. (47 U, S.) 436, to the 
point that it is proper to prosecute in admiralty 
for marine torts in personam as well as in rem.] 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 
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BEE, Disti'ict Judge. The brig Abigail, 
commanded by defendant, [Jolin L.] Tliomp- 
son, and bound from the Havanna to Cam- 
peaeliy was captured on the high seas on the 
2Sth April last by three British privateers, 
on suspicion of having enemies' property on 
board, and ordered to Nassau. Two prize- 
masters and six men were put on board the 
brig; and the master, owner, and one sea- 
man remained in her. The other six of her 
crew were disti'ibuted among the three pri- 
vateers. Before they parted, MiUer, who 
commanded one of the privateers, sent on 
board the Abigail various articles of mer- 
chandize, to a considerable amount, to be 
carried to Nassau. On the 2d May, the mas- 
ter, owner, and seaman of the Abigail re- 
covered possession of her, and on the 8th 
brought her into this port. 

The libel charges that the said goods are 
the property of said Miller, and other Brit- 
ish subjects, and that restitution of them to 
the libellant, on behalf of the owners, has 
been refused. He, therefore, prays that this 
court wiU. decree restitution, with costs and 
damages for injury done to the same. 
Thompson admits that a quantity of goods 
were put on board and brought into this 
port, but disclaims all right to the same. 
Hamilton, the part owner, on behalf of him- 
self and the other owners, also admits the 
putting on board of goods to a large amount, 
and his seizure of them; and prays that they 
may be condemned and sold to malie com- 
pensation for the injury and damage sus- 
tained by the owners of the brig in conse- 
CLuence of her being tmjustly seized and de- 
tained, and her voyage defeated. 

The libeUants insist that by 17th arti- 
cle of the treaty between the United States 
and Great Britain, the privateers "had a right 
to detain the Abigail on suspicion of having 
on board the property of enemies; and to 
send her into the nearest British port for ad- 
judication. That this court cannot go into 
a discussion of the question whether these 
grounds were just or not, as that leads to the 
question of prize or not, determinable solely 
in the courts of the captors. That if the 
party has sustained damage, he should have 
applied to those tribunals; but that by the. 
recapture they have relinquished their right 
to do so. That the claimant has admitted 
Miller's property in the goods, and that they 
made no part of the cargo of the brig when 
captured; of course he has no right to them, 
and they mxist be restored. That tlie trad- 
ing from one Spanish port to another was 
prima facie evidence, sufficient to jxistify the 
seizure and detention. 

For the claimant it was contended that 
where the court has jurisdiction in part, aU 
incidental matters must be noticed. That 
the libellants have sought the aid of the 
court for restitution of this property, which 
leads to a full investigation of the business, 
and decision as to its consequences. That'^ 
this was done in the cases of The Grand 



Sachem [Arnold v. Dolcol, Case No. 556] and 
L'Esperanza [Coulter v. L'Esperanza, Id- 
3,277], as weU as in some others; and 
that the doctrine, establishing the right of 
the court to do so, is confirmed in the case 
~of Le Caux v. Eden [2 Doug. 594]. That the 
17th article of the treaty with Great Britain 
does not give a right of seizure without rea- 
sonable cause of suspicion. That this arti- 
cle was intended to resti-ict the right pre- 
viously existing under the law of nations. 
That upon perusal of the ship's papers, the 
captors ought to have dismissed the vessel, 
and would have done so, but that they wished 
to send these goods to Nassau, without de- 
laying their cruize; and to divide the sea- 
men belonging to the Abigail among the pri- 
vateers. 

Several eases were produced on both sides; 
but as they have no relation to any existing 
treaty, they do not apply here. 

The first point for my consideration is the 
authority of this court to retain this cause. 
Here is no contract expressed or implied be- 
tween the person who put these goods on 
board of the Abigail, and the claimant. No 
freight is stipulated for, nor bill of lading 
signed. Nevertheless, it cannot be said that 
Hamilton's possession is either tortious or 
fraudulent He was divested of his vessel 
and cargo by force, recovered them in the 
same way, and found these goods on board. 
As the transaction toolc place on the high 
seas, I must either retain the cause, or leave 
the party without remedy. On the other hand, 
if I taJce cognizance of the matter upon the 
principle of law that "where there is right 
there must be remedy," I can only do so on 
the pleadings and evidence before the com:t, 
which necessarily involve the question of 
prize. This difficulty occurred in the cases 
of The Grand Sachem, and L'Esperanza [su- 
pra], the first of which went up to the su- 
preme court [Delcol v. Axnold, 3 Dall. (3 U. 
S.) 333], where the jurisdiction of this court, 
under the circumstances, was confirmed; 
though the right of search, and detention for 
adjudication under treaty (with France) was 
admitted. From the papers on board the 
Grand Sachem, and from evidence produced 
to the court, I decreed the seizure illegal, and 
gave damages for the consequent loss of ves- 
sel and cargo. In the case of Lr'Esperanza, 
the cargo alone was in question; that being 
fully proved to be American was restored to 
the owners, in conformity to the provisions 
of the ti-eaty. In neither case could the 
coui'ts of the captors have interfered, be- 
cause the parties were never within their 
jurisdiction; and this is the case now. The 
parties are compelled to ask for relief here; 
but the com-t cannot give it partially. It 
must determine on the whole merits, or not 
at aU. 

"He that seeics equity, must do equity." 
The libellant asks restitution of his goods. 
The claimant pleads a right to retain them 
for compensation of damage unjustly sus- 
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tained. To shew that there was nothing on 
board liable to seizure, he produces his reg- 
ister, bills of lading, and manifest; and the 
libellant has not attempted to deny the va- 
lidity of these papers, or the neutral char- 
acter of the vessel and her cargo. It is in 
proof, also, that the defendant has suffered 
greatly by the seizure and detention of the 
brig; and he is certainly entitled to com- 
pensation. The case in Hopk. [U. S.] 95, 
is in many respects applicable to the present; 
and was affirmed on appeal. 

The only point remaining relates to the 
quantum of damages, and in fixing these I 
have, as in former instances, been assisted 
by the opinion of three respectable mer- 
chants. Their report, a copy of which I 
have directed to be filed, states that 12,133 
dollars 56 cents is a reasonable allowance to 
be made to the owners of the Abigail for the 
seizure and detention of their vessel. I de- 
cree, therefore, that so much of the goods 
belonging to the British captain be sold as 
will pay that sum, with costs of suit. And 
that the remainder be delivered to the libel- 
lant for the use of those entitled thereto. 

NOTE [from original report]. The under- 
Bigned merchants of Charleston, who were re- 
quested, by the district judge for South Caro- 
lina, to ascertain what damages may have re- 
sulted to the owners of the brig Abigail in con- 
Bequence of her voyage being frustrated by cap- 
ture, declare that, in our opinion, the said -own- 
ers ought to be paid the amount following, viz.: 
Freight of said brig of ISO tons 

burthen, as per register..DoIIars 5400.00 
Detention from time of capture, 
say 28th April, to 1st June, 33 
days, at forty dollars per day, 
customary West India demur- 
rage 1320.00 

Duties on 20 pipes of brandy, and 
40 pieces of cambric, in conse- 
quence of their being relanded in 

America 721.00 

Pilotage in and out, notarial pa- 
pers, customhouse, and coun- 
sel fees 172.56 

Loss resulting from disappoint- 
ment in not returning with a 
cargo of logwood from Cam- 
peachy, at least 4000.00 

Insurance of brig Abigail from 
home to Philadelphia, and wages 
of officers and crew 520.00 

Dollars 12,138.56 

Signed Nathaniel Russd, 

Adam Gilchrist, 
John Geyer. 



Case 3Sro. 1,900. 

BRITISH CONSUL V. TWENTY-TWO 

PIPES AND TEN HOGSHEADS 

OP WINE. 

[Bee, 178.] ^ 

District Court, D. South Carolina. 1801. 

Salvage— Restitution— CoMPENSATioiT. 
1. Restitution, upon payment of salvage, wUl 
be adjudged in all cases, if the original owners 
can be found. 

.^ [Reported by Hon. Thomas Bee, District 
Judge.] 



2. Salvage never should exceed more than 
one half of property saved. 

[Compare Sprague v. One Hundred and For- 
ty Barrels of Flour, Case No. 13,253; The 
Waterloo, Id. 17,257.] 

BEE, District Judge. From the plead- 
ings and evidence in this case it appears that 
the brig Anthonio, Ward, master, on a voy- 
age from Oporto to Dublin, encountered bad 
weather, and sprung a leak of so dangerous 
a kind, that, after consultation with the 
crew, it was agreed to stave the cargo. Five 
days after this, they agreed to bear away 
for the first land. On the day following, 
they fell in with the Criterion, Smith, mas- 
ter, bound from Dublin to Charleston. By 
him they were supplied with some provi- 
sions. It appears that as soon as Smith's 
boat went alongside with these provisions, 
all the seamen of the Anthonio quitted her, 
to go on board the other vesseL This was 
prevented by Smith at Ward's request; and 
the men were immediately sent back. Smith 
then went, himself, on board the Anthonio, 
and offered to take her captain and all her 
crew into his ship, if they chose to leave the 
Anthonio. Ward, finding his seamen re- 
solved to do so, was obliged to comply with 
this offer; his mate refused at first, but was 
at length induced to do as the rest did. 

It appears that Captain Smith then en- 
deavoui'ed to save what he could of the car- 
go; but the wine, and a hawser, mentioned 
in the libel, were the only articles that could 
be removed from the Anthonio. They were 
employed and detained two days in effecting 
this; after which they left the vessel, and 
proceeded to Charleston. 

Restitution is prayed by the British consul, 
on behalf of the owners, on payment of a 
reasonable salvage. 

Captain Smith by his claim and answer 
admits the facts stated in the libel, as to 
the situation of the vessel and crew; but 
says that he had no idea of attempting to 
save any part of the cargo, till the crew had 
finally abandoned the ship: and adds that 
he would not have engaged in that business 
at all, if he had not thought that he should 
be entitled to the whole of what he might 
save. The pleadings are, in all matei-ial 
points, supported by the evidence. It was^ 
indeed, insinuated that Smith had induced 
the seamen to quit the Anthonio; but there is 
no proof of this. On the contrary, it ap- 
pears that, in one instance, he repelled them 
fi'om boarding his vessel; and that he did 
not ultimately receive them till the captain 
and mate came also. They did so, it is true, 
unwillingly, and would certainly have re- 
mained with their ship, if the crew would 
have consented to remain. It appeared 
from exhibits that the Anthonio and her 
cargo belonged to Messrs. Myler, Sen. and 
Jun. one of whom resides in Dublin, the oth- 
er in Oporto. 

In arguing the cause, the counsel for the 
libellant admitted that a reasonable salvage 
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should be allowed. He quoted several cases 
heretofore determined in this court, and con- 
tended that under the circumstances of this 
case, one fourth would he fully sufficient for 
salvage. 

On the part of the claimant it was said 
that, this being a case of derelict, the whole 
must vest in the salvors, or finders. The 
right of the sovereign, in many countries, by 
mimicipal regulations, to property thus cir- 
cumstanced, was conceded; but it was con- 
tended that no law of this nature exists in 
the United States, and, of course, the first 
finder is entitled. That the civil law gives 
no remedy to the original owner in cases of 
property derelict; and to this point was 
ttuoted 3 Dallas.^ I have read that case 
with attention; but cannot find that it sup- 
ports the inference now contended for. The 
district judge who fixed the rate of salvage 
lays it d9wn that the law of nations, as to 
cases of this sort, had long been settled on 
principles consonant to justice and humani- 
ty, and favourable to the unfortunate pro- 
prietors. His decree was afiirmed by the 
supreme court. Sir William Scott's opinion 
in a case similar to this may be found in 
1 C. Rob. Adm. 4i-45. Vattel esi>resses 
himself strongly against claims of this sort. 
Pages 1, 23, 293. I have determined' sev- 
eral cases of a natm-e similar to this, and I 
have heard no argument iipon the present oc- 
<;asion to shake my former opinions. I con- 
tinue to think that there- is no difference be- 
tween wreck and derelict, except that the 
property is, in the one instance, found on 
land; in the other, at sea. In both, the 
original owners, if they can be found, have 
a paramount claim, upon payment of rea- 
sonable salvage. I shall consider upon this, 
xis upon every similar occasion, the merit 
and risque of the salvors, and the value of 
the articles saved. 

Here, the seamen of the Anthonio refused 
to remain on board of her. If the master 
and mate had persisted in doing so, alone, 
their lives and the whole of the cargo would, 
probably, have paid the forfeit. A material 
service, therefore, was rendered. 

The labotu:, necessary to remove such parts 
of the cargo as were saved, seems to have 
been great; but the risque to the Criterion 
and her people was small, except on the 
score of insurance. She was detained two 
days only, and did not go out of her course. 
Some damage was done to the boats, and 
some to the stern of the vessel, which must 
be considered in fixing the salvage. "What- 
ever may be the value of the property saved, 
I do not, in any case, think myself author- 
ized to give more than one half, by way of 
compensation of this sort I shall abide by 
that proportion in the instance now before 
me; and I do accordingly order and decree 
that the marshal of the court pay over one 

* [M'Donough v. Dannery, 3 Dall. (3 XJ. S.) 
ISS.] 



half of the net proceeds of the property 
saved from the Anthonio to the claimant in 
this cause. And that he pay over the other 
half of said proceeds to the British consul, 
foi- the use of the original owners: stipula- 
tion being first made to refund the same, if 
no such appear within a year and day from 
this time. 



Case 3S"o, 1,901. 

The BRITISH EilPIRB. 
[Blatchf . Pr. Cas. 245.] ^ 

District Court, S. D. New York. Oct. Term, 

1862. 

Prize— Attempt to Violate Blockade. 

Vessel and cargo condemned for an attempt 
to violate the blockade. 

[In admiralty. Proceeding to condemn 
the schooner British Empire and cargo as 
piize for attempting to violate the blockade. 
Decree of forfeiture entered.] 

BETTS, District Judge. This vessel and 
cargo were captm'ed April 3, 1862, in Ma- 
tanzas inlet, off St. Augustine, Florida, by 
the United States vessel-of-war Isaac Smith. 
Part of the cargo was appraised and appro- 
priated to the use of the United States, to 
the value of §3,510.73, and the residue was 
sent to this port for adjudication. On the 
return of the monition, the disti-ict attorney 
moved for and took a decree for the libel- 
lants, by default, no person intervening in 
the suit in behalf of the prize property. The 
certificate of British registry shows that the 
vessel was built at Wilmington, Delaware, 
iu ISoo, and was registered at Nassau, N. 
B., October 19, 1861, to Thomas Lloyd, of 
that place. A shipping agi-eement for a 
voyage from Nassau to St. John, N. B., was 
found on board, executed by two seamen 
March 22, 1802; also an invoice of merchan- 
dise, dated Nassau, Mai'ch 24, 1862, from 
Henry Adderly & Co., for St John, N. B., 
on account and at the risk of J. B. Parsons, 
consigned to "SV. R. Wright, consisting of 
provisions, medicines, whiskey, and miscel- 
laneous articles of merchandise; also a 
cleai-ance from Nassau to St. John, N. B., 
March 22, 18G2. No bill of sale is shown 
to have been given on the transfer of the 
vessel at Nassau. 

Upon evidence that the members of the 
crew captured with the prize had subse- 
quently escaped from the custody of the 
United States, and could not be produced 
in this district for examination before tlie 
prize commissioners, the com-t, on the appli- 
cation of the district attorney, allowed Lieu- 
tenant Nickolson, of the United States navy, 
to be examined on the standing interroga- 
tories as a witness in the suit. This wit- 

^ [Reported by Samuel Blatchford, Esq.] 
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ness was present at tlie capture of the prize, 
which was made at Jlatanzas inlet, sixteen 
or eighteen miles south of St Augustine, in 
Florida. The vessel was commanded by 
Captain Parsons, a citizen of the United 
States, resident in Florida, who was ap- 
pointed master of the vessel by her Ameri- 
can owner, Willie, who also resided in Flori- 
da. Four of the crew were Americans, from 
Jacksonville, Florida, and two were English- 
men, shipped at Nassau. The vessel had 
no chart for any port north of Charleston, 
and had an insufficient supply of water for 
a voyage to St John, N. B. Her outward 
voyage began at Jactsonville, with a cargo 
of turpentine, rosin and lumber. She had 
been to Nassau, N, B. A portion of her re- 
turn cargo, consisting of powder, was, upon 
her capture, discharged at Matanzas inlet, 
on the coast of Florida, and was there 
bm-ied. Her last clearance was from Nas- 
sau. The master knew of the war, and of 
the blockade of the coast of Florida. The 
vessel, before her seizm*e, ran the blockade 
out of St John's river, and forced her way 
back again to the place of capture. Two 
days after her captiu'e she sanli; at her an- 
chorage. Most of the facts testified to by 
Nickolson which were out of his presence or 
view were stated to him by the master and 
crew of the prize whilst she and they were 
in his custody. 

The proofs from the vessel's papers, her 
fitment, and the surrounding circumstances, 
conduced to show that she was despatched 
with a lading adapted to a traffic with 
enemy ports, such as, from a series of no- 
torious transactions during the war, estab- 
lished by legal evidence in iiie prize courts 
of this country, and shown from the course 
of trade carried on between the port of 
Nassau and the rebel ports, of the southern 
states, has been actively pursued since the 
existing blockades of the latter ports were 
known and enforced, and amount, in my 
judgment, to adequate evidence that this 
enterprise was entered into for the pm'pose 
of accomplishing (what the vessel was de- 
tected in doing) the evasion and violation of 
the blockade of the coast of Florida; and 
the circumstantial proofs conducing to that 
end justly demand the condemnation and 
forfeiture of the vessel and cargo engaged 
therein. In addition to that, there is the 
proof that she transported, on this voy- 
age from Nassau to Florida, articles con- 
traband of war. For the considerations sug- 
-gested, independently of the confessions of 
tlie master and crew of the prize vessel, 
ample cause is shown for the decree which 
is ordered to be entered for the forfeitui-e, 
as prize, of both vessel and cargo. 



BRITISH OAK, The (FOSTER v.). See Case 
No. 4,9G6. ■ 

BRITTAIN V. The CITY OF FREMONT. 
See Case No. 2,T46. 



Case Wo- 1,902. 

BRITTAN V. The ALBONL 

[35 Hunt. Mer. Mag. 194.] 

District Court, D. California. March 10, 1856.* 

Bills of Lading — Delivert — Patmest of 
Fkejght — Custom and Usage, 

[A bill of lading for delivery of goods in San 
Francisco had, in addition to its usual form,, 
the words: "Goods to be received at the ship's 
tackles when ready for delivery. Freight pay- 
able prior to delivery, if required." In such 
port, by custom, the whole freight became pay- 
able upon the receipt by the consignee of the 
ship's daily discharge. Held, that a consignee, 
refusing to pay the -whole freight upon receipt 
of a single day's discharge, was liable to trans- 
portation and warehouse charges upon the 
whole shipment] 

[See note at end of case.] 

[In admiralty. Libel by John W- Erittan 
against the ship Alboni (^nUiam A. Barna- 
by, claimant) to recover value of goods ship- 
ped in New York for delivery at San Fran- 
cisco. Libel dismissed.] 

HOFFMAN, District Judge. The libel in 
this case is filed to recover the value of cer- 
tain goods consigned to the libelant under 
a bill of lading. The biU is in the usual 
form, except that upon its face is stamped 
the following words:— "Goods to be received 
at the ship's tackles when ready for deliv- 
ery. Freight payable prior to delivery if re- 
quired." On the arrival of the ship, the li- 
belant was. duly notified thereof, and when 
the discharge of his goods had commenced, 
he was fully cognizant of the fact On the 
first day, a portion of the contents of his bill 
of lading having been landed upon the 
wharf, he thereupon called upon the agents 
of the ship, and demanded a delivery of the 
goods so discharging, offering to pay the 
freight due on them. This the consignees of 
the ship refused to accede to, but required 
him to pay all the freight due on the whole 
contents of the bill of lading. The libelant 
then professed his willingness to do so, pro- 
vided all the goods were ready for delivery; 
but he declined to take a delivery order for 
the goods, and receive them as they came 
out in the usual course of the discharge. 
These ofEers were repeated from day to day 
while the vessel was being unladen; and on 
the last day the libelant again demanded 
his goods, tendering the whole amount of 
freight due by the bill of lading. A dehvery 
order for the goods was thereupon offered 
him, but subject to the charges for storage 
and cartage which had accrued upon them. 
The goods had, in accordance with a notice 
to that effect given by the ship's agent, been 
placed in a public warehouse each night 
when the ship ceased to discharge; and it 
is satisfactorily proved that this disposition 
of the goods was not only necessary for their 

^ [Affirmed by circuit court (case not report- 
ed). The judgment of the circuit court was 
reversed in Brittan v. Barnaby, 21 How. (62 
U. S.) 527.] 
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safety, but rendered unavoidable by the fact 
tliat the goods are not suffered to remain 
on the wharf at night. The libelant, how- 
ever, declined to pay his freight and receive 
his goods subject to these charges, and there- 
upon filed his libel for non-delivery. It is 
not suggested that the charges upon the 
goods were any other or greater than the ex- 
penses necessarily incurred in transporting 
tliem to, and keeping them in, a warehouse 
during the progi'ess of the discharge, and 
the question to be determined is whether, un- 
der the circumstances, these charges should 
be borne by the shipper or shipowner. 

It is urged on behalf of the libelants, that 
the mere readiness to deliver the goods as 
they came out of the ship in the usual course 
of the discharge, is not sufficient to entitle 
the master to demand his freight; that the 
shipper has a right to insist upon the goods 
being landed and submitted to his inspec- 
tion before making himself liable, at aU 
events for the freight, and that if the mas- 
ter insists upon retaining all the goods until 
all the freight be paid, he must at his own 
expense keep them until they are collected 
for a simultaneous delivery. In the ordina- 
ry form of the bill of lading, the master stip- 
ulates to deliver the goods "to the shipper 
or his assigns, he or they paying freight" 
This has been held to import an agi-eement 
on the part of the shipper, that he or his as- 
signs wiU pay the freight if the master will, 
at the time of the payment, deliver the goods 
to him or them. 2 Sumn. 603 [Certain Logs 
of Mahogany, Case No. 2,559]. The same 
construction is given to a stipulation in a 
charter party, which provides for a payment 
of freight "on delivery of the cargo." Yates 
V. Railston, 2 Moore, 294. In these cases 
the payment of the freight and the delivery 
of the cargo are held to be concomitant acts, 
and the master is allowed a lien or right to 
retain the cargo imtil the freight is paid. 
But in the adjustment of these rights a prac- 
tical difficulty arises. The payment of freight 
is a single act, which can be done instanta- 
neously- Tiie delivery of a cargo, or even 
the contents of a bill of lading, must of ne- 
cessity be progressive, and will naturally re- 
quire several days before it can be completed. 
The shipper has no right to his goods, or 
any part of them, until the freight be paid; 
and if he insists on his right to examine his 
goods before paying any of his freight, he 
obliges the master to store them dm-ing the 
progress of the delivery xmtil all be deliv- 
ered together. In the ease of a large clip- 
per ship this disposition of aU the goods, if 
required by the consignees, would entail upon 
the ship a very considerable expense, and 
to avoid this, a practice has arisen to notify 
the shippers of the readiness of the ship to 
discharge— to collect the fi'eight bills, and 
give the consignees orders, under which they 
receive their goods as they come out of the 
ship. It appears in evidence that this usage 
has obtained due regai-d here almost since 



the foundation of the city; that it is al- 
most universally adopted, and though not in 
every case with the full acquiescence of the 
shippers, or without some doubts as to their 
rights on the part of the agent of the ship, 
yet it has become with some of the largest 
houses the almost invariable practice; that 
this practice is well known to shippers ati 
home, and is understood to be the usage of" 
this port. In conformity with this usage, a 
stipulation, or at least a notice, is stamped 
upon the bill of lading, expressing that the 
goods are to be "received at the ship's tack- 
les when ready for delivery," and that 
freight is payable prior to delivery if re- 
quired. The object of this stamp is well un- 
derstood by the shippers to be, to give to the 
ship the right to collect the freight in the 
manner which has been mentioned; and this 
is stiU more conclusively shown by the fact 
that in some biUs of lading where this mode 
of payment is not intended, the stamp is 
omitted, and it is expressly stated that the 
freight is to be paid "on delivery." That 
the libelant in this case was aware of the 
custom prevailing at this port, and of the 
right intended to be secured by the stamp, 
is not, as I imderstand, denied. In one of 
the bills of lading, at least, for other goods 
by this same ship, it is expressly mentioned 
in the body of the bill, that the goods 
are to be delivered from the vessel's taclde, 
when ready for delivery, to the shipper or 
his assigns, "he or they paying freight for 
said goods before delivery if required." It is 
presumed that under such a bill of lading 
it will not be denied that the shipper would 
be bound to receive his goods as they come 
out of the ship— first paying freight on them. 
The bill of lading in the present case con- 
tains precisely the same provisions, with the 
difference only that they are stamped on the 
face, and not printed in the body of the in- 
strument. I am not aware of any principle 
which would authorize the rejection of these 
words merely because they are stamped and 
not written in the contract, or because they 
are printed in red ink, and not in black ink. 
It is not necessary to inquire whether the 
evidence of the usage was such as to make 
it bind the parties as a term of their con- 
tract, if their knowledge of it and their in- 
tention to adopt it were to be inferred mere- 
ly from the fact of its existence. In this 
case, not only is the knowledge directly 
brought home to them, but a distinct refer- 
ence to the usage made on the face of the 
bill of lading, and an express stipulation that 
freight shall be paid befoi'e delivery is incor- 
porated in another bill of goods by the same 
shipper on the same ship. I think, therefore, 
that it must be considered that these goods 
were shipped to be delivered, and the freight 
to be paid, in conformity with the general 
usage at this port. It is well known that 
the mode of delivering goods depends main- 
ly upon the usage of the port. It is not de- 
nied that by the general usage of this port, 
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a delivery on the wharf, with due notice to 
consignee, is sufficient to discharge the cai'- 
rier. 2 Kent, Comm. 605. His remunera- 
tion is, therefore, for carrying the goods, and 
delivering them on the wharf. But the de- 
livery now insisted on, is a simultaneous 
one, which can only be made at a ware- 
house, and cannot be made at a wharf or at 
ship's tackles, as mentioned in the bill of 
lading. Such a delivery would impose upon 
the ship an expense which I do not conceive 
to have been contemplated in the contract. 
There is nothing unreasonable or inconven- 
ient in a usage which makes a progressive 
delivery at the wharf, as the goods come to 
hand, a good delivery by the carrier, if due 
notice be given, and the consignee be al- 
lowed a reasonable time to get his goods. 
Such, I understand, to be the practice at this 
port, and it is not easy to see how any oth- 
er rule could prevail, imless the ship is held 
to the duty of collecting in warehouses all 
the contents of each bill of lading, before 
they are tendered to the consignees. If, 
then, a progressive delivery be the only de- 
livery practicable, as it is, if made at the 
wharf or at ship's tackles, either the shipper 
must pay freight when that delivery com- 
mences, or the carrier compelled to part with 
a portion of his best, and in many instances 
his only, security. It has been, in a pre- 
vious case, considered by this court, that if 
under these circumstances the shipper de- 
clines to receive his goods as they are land- 
ed, first paying freight, and it tlius becomes 
necessary to send them to a warehouse imtil 
collected together, the expense ought to fan 
upon him. But in this ease, where it has 
been shown that the usage almost invariably 
is to collect the freight when the delivery is 
about to commence, and the biU of lading 
evidently contemplates and adopts that 
usage, and specifies that the delivei-y shall 
'be at the ship's tackles, I think it dear that 
the shipper was bound so to pay his freight 
and receive his goods; and that if by reason 
of his refusal to do so, or by his insisting on 
a simultaneous delivery, which could only be 
made at a warehouse, any additional charges 
have been inem'red, they must be borne by 
him. The offer, therefore, of the ship to de- 
liver the goods subject to that charge, was 
all that he had a right to demand. K this 
rule should be found inconvenient to ship- 
pers, the remedy is obvious— to refuse to ship 
goods under a stamped bill of lading, and 
to insert in the instrument that freight is to 
be paid on delivery of its whole contents. 

I have not discussed the point alluded to 
on the argument, that the ship shovild be re- 
quired to deliver the goods as they come out, 
on receiving the portion of freight due on 
the goods as discharged. Independently of 
the practical diflieulties which prevent the 
adoption of such a course, it has seemed to 
me that in strict law, there were but two 
alternatives,— either to aflirm the right of 
the shipper to a simultaneous delivery before 
4FED.CAS. — 12 



paying any freight, or that of the ship to the 
payment of the entire freight before any 
goods are delivered. The latter is, I think, 
the true view of the subject, and the right of 
the shipper to examine his goods or insist 
upon a simultaneous delivery, must be con- 
trolled by the usage of the port, the stipula- 
tions of the bill of lading, and the practical 
necessities of the case; and inasmuch as a. 
delivery at the wharf satisfies the contract 
of the carrier, his remuneration must b& 
deemed to be for ti-ansporting the goods an<i 
delivering them in that manner, and that the 
additional expense of conveying them to and 
keeping them in a warehouse when neces- 
sary, ought not to fall upon him any more 
than the wharfage, which it is admitted is 
to be paid by the shipper. It may be ob- 
served, in addition, that the examination of 
the goods, even if they are collected together 
on the whax'f, must often be hasty and im- 
perfect, and that the substantial security of 
the shipper is the personal liability of the 
master and owners, and that of the ship, iu 
rem, to satisfy any reclamations he may 
make. The libel must be dismissed. 

[NOTE. This decree was affirmed by the cir- 
cuit court (unreported), and libelant appealed to 
the supreme court, where the decree was re- 
versed, upon the grounds that the whole freight 
was not due upon a partial delivery; that the 
consignee was entitled to an opportunity to ex- 
amine his goods before payment of the freight; 
that the delivery was a condition precedent to 
payment of freight; and that the custom at San 
Francisco did not affect the rules of law per- 
taining to bills of lading. Brittau v. Barnaby, 
21 How. (62 U. S.) 527.] 
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5 Am. Law T. Rep. 101; 15 Int. Rev. Rec. 
98; 4 Chi. Leg. News, 169; 6 Am. Law Rev„ 
581.] ^ 

Circuit Court, S. D. New York. Feb. 23, 1872L 

Limitation — Running op Statdtb — Tokt Br 

MiLlTABT OfFIOER — NON-IXTEKCOURSE — NEGO- 
TIABLE InSTRUMESTS—SeIZDKE— CONFISCATION — 

Authority. 

1. To an action of assumpsit the defendant 
pleaded, (1) that he was military commander 
under the United States, at New Orleans, and; 
martial law obtained there, from May 1st, 1862, 
till December 16th, 1862; that, on September 
1st, 1862, the armed forces under his command 
captured a person endeaVoring to make his 
way from the enemy's lines, in Mississippi, to 
New Orleans; that there were found concealed 
on his person certain drafts drawn by persons " 
in Natchez, aiississippi, then in the occupation 
of the enemy, on persons in New Orleans, then 



^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
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in the occupation of the forces of the TTnited 
States; that the defendant, in his mihtary 
■capacity, and under the authority of the presi- 
dent and the acts of congress, captured said 
drafts, and caused the proceeds thereof, when 
<;olleeted, to he turned over to the treasury of 
the United States, and they had been credited 
to him, by order of the president; and that the 
causes of action sued on arose out of said acts 
and doings; (2) that the pretended acts which, 
if true, would give to the plaintiff the supposed 
causes of action sued on, were performed by the 
defendant, if performed, as a military officer 
of the United States, and in pursuance of the 
laws of the United States, and of the orders of 
the president, and during the late rebellion, and 
that said supposed causes of action did not ac- 
crue within two years nest before the com- 
mencement of the suit, nor within two years 
after iMareh 3d, 1863: Held, on demurrer to the 
pleas, that the pleas were bad. 

[Cited in Flanders v. Tweed, 16 Wall. (83 
U. S.) 518.] 

2 Commercial intercourse between the state 
of Mississippi and the city of New Orleans be- 
ing unlawful, under section 5 of the act of July 
13th, 1861 (12 Stat. 257), and the proclamation 
of the president, of August 16th, 1861 (12 Stat. 
12C2), the drafts mentioned in the first plea 
w~ere 'illegal and void instruments. 

[Cited in Williams T. Mobile Sav. Bank, Case 

No. 17,729.1 
[See U. S. V. Lapene, 17 Wall. (84 U. S.) 601.] 

3 The seizure of the drafts passed no title 
to the United States to the moneys in the hands 
of the drawees in New Orleans, which were col- 
lected on the drafts, the bills not having been 
accepted before seizure. 

4. The moneys in the hands of the drawees of 
the bills were not, on the facts set out in the 
■first plea, subject to seizure. 

5. A mere declaration of war does not confis- 
cate enemv property, or debts due to an enemy, 
nor does it so vebt the property or the debts 
in the goTernment, as to support judicial pro- 
ceedings for confiscation of the property or 
debts, without the expression of the will of 
the government, through its proper department, 
to that effect. Under the constitution of the 
United States, the power of confiscating enemy 
property and debts due to an enemy, is m con- 
gress alone. 

6. The confiscation acts of August 6th, 1861 
(12 Stat 319), Julv 17th. 1862 (12 Stat. 589), 
and ISIarch 12th, 1863 (12 Stat- 820), all of them 
provide for a seizure only with a view to judi- 
cial proceedings. 

7. None of the confiscation acts authorize the 
confiscation of moneys situated as the moneys 
in this case are alleged by the said first plea 
to have been situated. 

[Cited in Flanders v. Tweed, 16 Wall. (83 
U, S.) 518.] 

8. The possession of the unaccepted drafts, 
considered as captured documents constituting 
the evidence of debts due to an enemy, gave no 
right to the captors to take physical possession 
of the moneys of the drawees. 

9. The act of March 2d, 1867 (14 Stat. 432), 
approving, legalizing and making valid certain 
acts and orders of the president, or acts done 
by his authority ot approval, and certain pro- 
-ceedings, acts, arrests and imprisonments, does 
not embrace the transactions set up in said first 
plea. 

10. The fact, that martial law obtained in 
New Orleans, on September 1st, 1862, does not, 
on the allegations in said first plea, make an or- 
der of the president authorizing or approving 
the seizure of said moneys, an act or order of 
his respecting martial law, or- make the act 
of the defendant in seizing the moneys an act 



[4 I^ed. Cas. page 178] 



of his respecting martial law, within the mean- 
ing of said acts. There is nothing in the mere 
existence of martial law, which, on the facts al- 
leged in said first plea, justifies the seizure of 
said moneys. 

11. If said moneys were voluntarily paid to 
the defendant, the fact that he received them 
as a military commander, and in obedience to 
the orders of the president, and paid them into 
the treasury, and that such payment has been 
approved by the president, cannot vary his lia- 
bility for them to the plaintiff, if be would oth- 
erwise be liable for them. 

12. The 7tb section of the act of March 3d, 
1863 (12 Stat, 757), providing a two years' lim- 
itation for the bringing of a suit for an arrest 
or imprisonment made, or trespass or wrong 
done or committed, or act omitted to be done, 
during the late rebellion, under authority of the 
president, or of an act of congress, does not ap- 
ply to an action of assumpsit. 

*[See Milligan v. Hovey, Case No. 9,605.] 
[See note at end of case.] 

[At law. Action by William A. Britton 
against Benjamin P. Butler to recover the 
proceeds of certain drafts seized by defend- 
ant in his capacity as military commander 
at New Orleans dm-ing the Civil War. 
Plaintiff demurred to the special pleas in- 
terposed by defendant to the declaration, 
which demurrer was sustained.] 

Vose & McDaniel^' (Everett P. Wheeler, 
of counsel), for plaintiff. 

Develin, Miller & Ti-uU^ (John E. Develin, 
of counsel), for defendant. 

BLATOHFORD, Bisttrict Judge. This suit 
was brought in a state court and transferred 
into this court. The declaration is in as- 
sumpsit, on the money counts and an account 
stated. The damages are laid at §15,000, 
and the causes of action are alleged to have 
accrued at New Orleans, in the state of 
Louisiana, on the 1st day of September, 1862. 
The defendant pleads the general issue and 
two special pleas. To each of the special 
pleas a special demurrer is interposed by 
the plaintifE, alleging defects in substance 
and form. 

The fii'st special plea avers, that, from the 
24th of February, 1862, until the 16th of De- 
cember, 1862, the defendant was a major-gen- 
eral of volunteers, duly commissioned by the 
president, in the service of the United States, 
and was assigned to the military geograph- 
ical department of the gulf, including within 
its bounds the state of Louisiana, and, as 
such commander, so assigned, took posses- 
sion of the city of New Orleans and the 
adjacent portion of said state of Louisiana, 
and held the same by the armed forces of 
the United States, of which he was in com- 
mand in time of war, and, with such armed 
forces, was engaged in carrying on the war 
and suppressing the recent rebellion against 
the United States, then having broken out 
into public territorial war in said state of 
Louisiana and the adjacent states of Mis- 

= [From 15 Int. Rev. Rec. 98, and 4 Chi. Leg. 
News, 169.] 
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sissippi and Texas; that, by due proclamation, 
according to the customs and usages of war, 
martial law was declared and proclaimed 
and obtained in said department, from the 
1st of May in said year 1862, all the time till 
the 16th day of December in said year, and, 
■during all said time, the defendant was act- 
ing under the orders and proclamations of 
the president of the United States, and in 
administi-ation, and in virtue and imder 
■color, of the acts of congi-ess; that, on the 
16th of August, 1861, pm-suant to the stat- 
utes of the United States in such case made 
and provided, the inhabitants of the states 
•of Louisiana and Mississippi and other states, 
were, by a proclamation of the president of 
the United States, declared to be in a state 
of insiu;rection against the United States, 
and that all commercial intercourse should 
cease, as, by such proclamation, will fully 
appear; that, at the time of the promises 
and undertakings, and of the supposed griev- 
ances, complained of by the plaintiff, and 
subsequently thereto, such proclamation was 
and remained in full force and virtue; that, 
on or about the 1st of September, in said 
year, the pickets of the armed forces of the 
United States then under the command of 
the defendant, and stationed on the outer 
lines of the camp or garrison of New Orleans, 
for the protection of said camp or garrison 
against the enemy, captured a person en- 
deavoring to make his way furtively from 
the lines and territory occupied by the ene- 
my, to wit, from the city of Natchez in said 
state of Mississippi, then in the armed occu- 
pation of the enemy, to the said city of New 
Orleans, then in the armed occupation and 
possession of the United States' forces, as 
aforesaid; that there were found concealed 
upon the person so captured two or more 
drafts, checks or bills of exchange, drawn by 
persons or firms doing business in said city 
of Natchez, then in the occupation of the 
enemy, upon persons or firms doing business 
in the said city of New Orleans, then in the 
occupation of the United States' forces; 
that, thereupon, the defendant, as such 
major-general, and in obedience to the orders 
and proclamations of the pi-esident of the 
United States, and in the administration, 
and in virtue and under color, of the acts 
of congress in such case made and provided, 
captured said drafts, checks, or bills of 
exchange, and caused the proceeds thereof, 
when collected to be turned over to the ti-eas- 
ury of the United States, which said pro- 
ceeds have been duly passed upon, audited 
and a*edited to him by the order of the 
president of the United States; and that out 
of the acts and doings aforesaid, and not 
otherwise, arose the said several causes of 
action of which the plaintiff complains. 

Under the provisions of the 5th section of 
the act of July 13th, 1861 (12 Stat 257), and 
the proclamation of the president, of August 
16th, 1861 (12 Stat 1262), the inhabitants of 
the states of Mississippi and Louisiana (with 
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certain specified exceptions) were declared 
to be in a state of insmTection against the 
United States, and all commercial inter- 
com-se between the said states of Mississippi 
and Louisiana and the inhabitants thereof, 
and the citizens of other states and other 
parts of the United States, was made unlaw- 
ful after the date of said proclamation, with 
the said specified exceptions. One of those 
exceptions excepted from the inhabitants of 
the state of Louisiana the inhabitants of 
such parts of that state as might be, from 
time to time, occupied and controlled by 
forces of the United States engaged in dis- 
persing the insurgents against the laws, con- 
stitution and government of the United 
States. On the facts set up in the first spe- 
cial plea, it clearly appears, that, on the 1st 
of September, 1862, and when the matters 
alleged in the said plea took place, commer- 
cial intercourse between the state of Missis- 
sippi and the city of New Orleans was un- 
lawful. That being so, the drafts, checks or 
bills of exchange, mentioned in that plea, 
drawn by persons doing business in Natchez, 
Mississippi, on persons doing business in 
New Orleans, were illegal and void instru- 
ments. The Ouachita Cotton, 6 Wall. [73 
U. S.] 521, 530; Woods v. Wilder, 43 N. Y. 
164v 

The defendant contends, that, as the bills 
of exchange were thus void, they were sub- 
jects of confiscation; that, as martial law 
prevailed, and there were no courts and no 
civil authorities, the bills of exchange became 
confiscate at the will of the commanding 
general, without any of the ordinary pro- 
cesses of law; that the biUs thus became the 
property of the United States, in the hands 
of the general in command; that he, on be- 
half of the United States, and as its agent, 
collected the amounts for which they were 
dx-awn, being the same moneys to recover 
which the suit is brought; and that that is 
a defence to the suit. It is difficult to see 
how the consequence logically follows the 
premises. If the bills of exchange were void, 
then, even if they were confiscable by mere 
seizm-e, it is difiicult to see how their sei- 
zure and confiscation passed a title to the 
United States to the moneys in the hands 
of the* drawees of the bUls in New Orleans, 
which the defendant sets up that he after- 
wards received as a collection of the bills. 
The bills are not averred to have been ac- 
cepted by the drawees before they were 
seized. The confiscation, by the seizure, if 
of anything, was merely of the naked pieces 
of paper seized- It gave no valid claim to 
the United States to collect from the drawees 
the moneys expressed in the bills. If the 
moneys were seized in the possession of the 
drawees, the transaction was no diffei-ent 
from what it would have been if the bills of 
exchange had never been di-awn or seized. 
If the moneys were voluntarily paid by the 
drawees to the defendant, on a demand for 
them, as being diawn for by the bills, the 
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bills being void instruments, their seizure 
could confer on tbe United States, and on 
the defendant, no title to receive or retain 
the moneys, which they would not have had 
if the bills had never been seized or present- 
ed. The transaction set up in the first spe- 
cial plea comes down, then, to this, that the 
defendant, by order of the president of the 
United States, either took or received the 
moneys referred to, which are the moneys 
sued for. 

If the defendant took the moneys by seiz- 
ing them, the act, so far as the special plea 
shows, was unlawful. The moneys are not 
therein alleged to have been forfeitable or 
subject to seizure for any cause whatever. 
No act of congi-ess, or proclamation or order 
of the president, is referred to, which made 
such moneys forfeitable or liable to seizure. 
They were not seized while passing between 
loyal and disloyal territory. They were in 
loyal territory. The plea is, that tlie defend- 
ant, having captured these void drafts, in 
the discharge of his duty, took away from 
the persons who were the drawees of the 
drafts, certain moneys belonging to the plain- 
tiff, and paid them into the treasury of the 
United States, and that, by the order of the 
president of the United States, those mon- 
eys have been passed upon, audited and 
credited to him. There is no warrant for 
saying that the transaction, as set up in the 
plea, if one of seizure, was lawful. The 
moneys are not even averred to have been 
the property of an enemy or of an insurgent. 
The fact that the drawers of the bills, which 
are alleged in the plea to have been drafts, 
checks or bills of exchange, were within the 
insurgent territory, and that the bills were 
drawn there, although it may warrant the 
presumption that the drawees were debtors 
to the drawers to the amounts of the bills, 
does not warrant the presumption that the 
moneys in the hands of the drawees were 
not the moneys of the drawees, or were the 
moneys of persons within the insm'gent ter- 
ritory, or were the moneys of the enemy. 
The case, then, as one of seizure, is one of 
seizure, in loyal territory, of the moneys of 
persons in such territory, not alleged to have 
been enemies of the United States. 

Even if the moneys were the property of 
an enemy of the United States, or were the 
representative of debts due to such enemy, 
the plea sets up no authority for their sei- 
zure. The mere declaration of war does not 
confiscate enemy property or debts due to an 
enemy, nor does it so vest the property or 
the debts in the government, as to support 
judicial proceedings for the confiscation of 
the property or debts, without the expression 
of the will of the government, through its 
proper department, to that eflfect. Under 
the constitution of the United States, the 
power of confiscating enemy property and 
debts due to an enemy is in congi-ess alone. 
Brown v. U. S., 8 Cranch [12 U. S.] 110. In 
legislating on the subject, eongi-ess has 
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passed various acts, but none of them au- 
thorize the confiscation of moneys situated 
as the moneys in this case are alleged by the 
plea to have been situated. The act of Au- 
gust 6th, 1861 (12 Stat. 319), provides for the 
seizm-e by the president, and the condemna- 
tion by judicial proceedings, of property ac- 
quired or disposed of with intent to employ 
the same in aiding the insurrection, and 
property knowingly so employed. The act 
of July 17th, 1862 (12 Stat. 589), provides 
for the seizure by the president, and the ap- 
plication to the support of the army of the 
United States, through judicial proceedings^ 
of the proceeds, of the property, money, cred- 
its, and effects, of persons holding office un- 
der the insurgents, and of persons owning 
property In loyal territory, who aid the re- 
bellion, and of persons in the rebel states 
in arms or aiding the rebellion, who do not 
return to their allegiance within sixty days 
after warning by proclamation. The act of 
March 12th, 1863 (12 Stat. 820), provides for 
the confiscation, through judicial proceed- 
ings, of property coming from within the in- 
surgent states into the loyal states, other- 
wise than according to regulations prescribed 
by that act. All of these acts provide for a 
seizure only with a view to judicial proceed- 
ings. Even if a seizure in this case was 
lawful, no judicial proceedings are set up, 
but only a turning over of the moneys to the 
treasm-y of the United States. Considered 
as a capture of documents constituting the 
evidence of debts due to an enemy, (if that is 
predieable of unaccepted bills), and as giv- 
ing the right to capture the moneys, repre- 
senting the debts, as the property of the en- 
emy, the transaction stands in no different 
postm-e. The bills captured were not the 
debts. The possession of the unaccepted bills 
gave no right to the captors to take physical 
possession of the moneys of the drawees, and 
could have no effect to divest or affect the ti- 
tle of the drawees to such moneys, or their 
right of possession in the same. HaU. Int. 
Law, c. 19, § 8. 

The act of March 2d, 1867 (14 Stat. 432), 
is invoked in aid of the plea. That act 
provides, that all acts and orders of the 
president, or acts done by his authority or 
approval, after March 4th, 1861, and before 
July 1st, 1866, "respecting martial law, mili- 
tary trials by com-ts martial or militaiy 
commissions, or the arrest, imprisonment, 
and trial of persons charged with partici- 
pation in the late rebellion against the 
United States, or as aiders or abettors 
thereof, or as guilty of any disloyal practice 
in aid thereof, or of any violation of the 
laws or usages of war, or of affording aid 
and comfort to rebels against the authority 
of the United States, and all proceedings 
and acts done or had by coui'ts martial or 
military commissions, or arrests and im- 
prisonments made in the premises by any 
person by the authority of the orders or 
proclamations of the president, made as 
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aforesaid, or in aid thereof," are thereby- 
approved in all respects, legalized, and made 
valid, "to the same crtent and with the 
same effect as if said orders and proclama- 
tions had been issued and made, and said 
arrests, imprisonments, proceedings, and 
acts had been done, nnder the previous 
express authority and direction of the con- 
gress of tile United States, and in pursuance 
of a law thereof" previously enacted, and ex- 
pressly authorizing and directing the same 
to be done." It also provides, that no com*t 
"shall have or take jurisdiction of, or in any 
manner reverse, any of the proceedings had 
or acts done as aforesaid, nor shall any per- 
son be held to answer in any of said courts, 
for any act done or omitted to be done, in 
pursuance or in aid of any of said procla- 
mations or orders, or by authority, or with 
the approval, of the president, within the 
period aforesaid, and respecting any of the 
matters aforesaid;" and that "all officers 
and other persons in the service of the 
United States, or who acted in aid there- 
of, acting in the premises, shall be held, 
prima facie, to have been authorized by 
the president." This act applies solely to 
"the matters" and "the premises" mentioned 
in it, and those do not embrace the trans- 
action set up in the plea. The fact, that 
martial law obtained in New Orleans on 
the 1st of September, 1862, does not, on the 
allegations in the plea, make an order of the 
president authorizing or approving the sei- 
zm-e of these moneys, an act or order of 
his respecting martial law, or make the 
act of the defendant in seizing the moneys 
an act of his respecting martial law, within 
the meaning of the statute. There is noth- 
ing in the mere existence of martial law, 
which, on the facts alleged in the plea, justi- 
fies the seizure of the moneys. In the case 
of The Venice, 2 WaU. [69 U. S.] 258, the 
supreme court, referring to tlie reoccupation 
of New Orleans by the forces of the United 
States, in May, 1862, and to the proclama- 
tion of the commanding general, on the 
6th of that month, declaring the city to 
be under martial law, and also declaring 
that "all the rights of property, of whatever 
kind, will be held inviolate, subject only to 
the laws of the United States," says, that, 
nnder the act of July 13th, 1861, and the 
proclamation of the president, of August 
16th, 1861, the city of New Orleans, after 
its actual, substantial, complete, and perma- 
nent militai'y occupation and control by 
the United States, in May, 1862, could not 
be regarded as in actual insurrection, nor 
could its inhabitants be regarded as subject, 
in most respects, to treatment as enemies; 
and that such military occupation and con- 
trol drew after it the full measure of pro- 
tection to persons ana property consistent 
with a necessary subjection to military gov- 
ernment. The plea sets up no necessity for 
the seiziure of the moneys, and no justification 
therefor, within these principles. 



If the moneys were voluntarily paid to 
the defendant, and not seized by him by 
military power, the fact that he received 
them as major-general, and in obedience to 
the orders of the president, and paid them 
into the treasury, and that such payment 
has been approved by the president, cannot 
vary his liability for them to the plaintiff, if 
he would be liable for them in case no such 
fact existed, on evidence to be adduced by 
the plaintiff under his declaration. Whether, 
if the case ever comes to trial on the plea of 
the general issue, the plaintiff can make out 
the defendant's liability, is another ques- 
tion. All I mean to say is, that, if the de- 
fendant is otherwise liable, the facts set 
up in the plea constitute no defence to the 
action. The demm-rer to the first special 
plea must, therefore, be allowed, with leave 
to the defendant to amend, on payment of 
costs. 

The second special plea avers, that the 
pretended acts which, if true, would give 
to the plaintiff the supposed causes of 
action mentioned in the declaration, were 
performed, if perfoi-med by the defendant, 
as a major-general of volunteers in the army 
of the United States, dtdy commissioned by 
the president, and under and in pm*suance 
of the laws of the United States, and the or- 
ders and proclamations of the president, and 
during the late rebellion of the southern states 
against the authority of the general govern- 
ment of the United States; and that said 
supposed causes of action did not, nor did 
any or either of them, accrue within two 
years next before the commencement of this 
action, nor within two years after March 3d, 
1863. 

The statute relied on as supporting this 
plea is the 7th section of the act of March 3d, 
1S63 (12 Stat 757), which enacts, that "no 
suit or prosecution, civil or criminal, shall 
be maintained for any arrest or imprisonment 
made, or other trespasses or wrongs done 
or committed, or act omitted to be done, at 
any time during the present rebellion, by 
virtue or under color of any authority de- 
rived from, or exercised by or under, the 
president of the United States, or by or nn- 
der any act of congress, nnless the same 
shall have been commenced within two years 
next after such arrest, imprisonment, tres- 
pass, or wrong may have been done or com- 
mitted, or act may have been omitted to be 
done, provided, that, in no case shall the 
limitation herein provided commence to run 
imtil the passage of this act, so that no par- 
ty shall, by virtue of this act, be debarred 
of his' remedy by suit or prosecution, imtil 
two years from and after the passage of 
this act." It is sufficient to say, that this 
suit is an action of assumpsit, and is not 
a suit for an arrest or imprisonment made, 
or a trespass or wrong done or committed, 
or an act omitted to be done, during the re- 
bellion. Moreover, the plea does not aver 
that the "pretended acts" which it i-efers to 
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were arrests or imprisonments or trespasses 
or wrongs. Tlie 4th section of the same act 
makes an order of the president, or under 
his authority, made during the existence of 
the rebellion, a defence only to an action 
or prosecution, civil or criminal, "for any 
search, seizure, arrest, or imprisonment 
made, done, or committed, or acts omitted 
to be done, under and by virtue of such or- 
der, or under color of any law of congress." 
The nature of the action, for the pm'poses 
of the demurrer to this plea, can be judged 
of only by the declaration. The demurrer to 
the second special plea is, therefore, allowed, 
with leave to the defendant to amend, on 
payment of costs. 

[NOTE. This case wag subsequently heard 
upon the merits, at which judgment was direct- 
ed for the defendant, on the ground that the 
plaintiff's cause of action was barred by the 
statute of limitations. See Case No. 1,904, fol- 
lowing.] 



Case No. 1,904. 

BRITTON V. BUTLER. 

[11 Blatchf. 350.] ^ 

Circuit Court, S. D. New York. Nov. 6, 1873. 

Limitations — ^Running of Statdte — ^Tobt bt 
Military Officer. 

1. In April, 1861, a firm of three partners, of 
which the plaintiff was a member, at Natchez, 
was dissolved by war. Afterwards and during 
the war, and while Natchez was in the enemy's 
territory and New Orleans was in the posses- 
sion of the forces of the United States, the oth- 
er two partners drew, at Natchez, a draft on a 
bank in New Orleans, in order to avail them- 
selves, in the enemy's territory, of money or 
credit which they had with the bank. Com- 
mercial intercourse between the two places was 
unlawful. The defendant, as a military officer 
of the United States, took the draft from an 
emissary of the drawers, who was seeking to 
reach New Orleans from the enemy's territory, 
and compelled the payee to endorse it, and 
then collected its amount from the bank, and 
accounted therefor to the United States. The 
plaintiff assumed to treat the money as received 
by the defendant to the plaintiff's use, and to 
recover it: Hcl'l, that, on that theory, the act 
of the defendant was a wrong done under col- 
or of his authority as a military officer, with- 
in section 7 of the act of March 3d, 1863 (12 
Stat. 757), and, as such, was within the lim- 
itation of two years, within which, after the 
commission of such wrong, the action should 
have been brought. 

2. The defendant had been, for more than 
two years after the transaction and before the 
commencement of this suit, within reach of the 
process of courts in the United States: Held, 
that the act of June 11th, 1864 (13 Stat. 123), 
did not relieve the plaintiff from the effect of 
the limitation. 

[At law. Action by "William A. Britton 
against Benjamin F. Butler to recover the 
proceeds of certain drafts seized by defend- 
ant in his capacity of military commander 
at New Orleans during the Civil War. 
Judgment for defendant. 

[For decisions sustaining a demurrer to the 

^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



special pleas interposed by defendant to the 
dedai-ation, see Case No. 1,903.] 

Everett P. T\''heeler, for plaintifC. 
George Bhss, Dist. Atty., and John E. 
Develin, for defendant 

WOODRUFF, Chrcuit Judge. It is not 
claimed, in this case, that the firm of W. A. 
Britton & Co., of Natchez, had any special 
deposit in the Citizens' Bank of New Orleans, 
which could be identified as their money. 
At most, if money received by that bank 
stood to their credit, as a deposit subject to 
draft, in the ordinary course of business, 
that made them creditox-s of the bank and 
the bank their debtors. It was conceded, on 
the trial, that, in April, 1861, the firm of 
W. A. Britton & Co., then composed of the 
plaintife and Audley C. Britton and G. W. 
Koontz, was dissolved, by war and the de- 
parture of the plaintife from Natchez, then 
within the territory of the rebels, the other 
two of the partners still remaining at Nat- 
chez. The check mentioned in the plead- 
ings herein was drawn not by the plaintiff, 
but by his said former partners, at Natchez, 
for the purpose of availing themselves, with- 
in rebel territory, of money or credit which 
they had with the said bank. By compelling 
the payees named in the check to endorse 
the same to him, the defendant induced the 
bank to pay to him the sum named in the 
check, on the presentation thereof. It was 
also conceded, on the trial, that the check 
was void, as drawn in violation of the law 
and against the prohibition of commercial 
intercom-se between the states in rebellion 
and territory in the occupation of the gov- 
ernment. This the bank must be deemed 
to have known, and their payment, therefore, 
must be deemed to have been made on the 
requirement of the defendant. The defend- 
ant was not acting nor professing to act as 
agent of the said firm, but in behalf of the 
government, upon the idea that the debt so 
due from the bank was forfeited to the 
United States. 

Whether the payment of a sum of money 
to the defendant, equal in amount to a debt 
due to W. A. Britton & Co., xmder the cir- 
cumstances alleged in this case, does, in law, 
enable that firm to treat it as money paid to 
the defendant, or had and received by him 
to their use; whether their relation to the 
bank, as creditor, was affected thereby; 
whether money of the Citizens' Bank, not 
identified or capable of identification, and 
to which the plaintiff had no specific title, 
received in direct hostiUty to the i"ight of 
the plaintiff, in denial of his right, though it 
may be illegally received, may, by fiction of 
law, be treated as received for the plaintiff's 
Tise; whether, if an action against the de- 
fendant, for such money, as had and re- 
ceived for the use of the firm, would lie, the 
plaintiff, in his sole name, can maintain such 
an action therefor, as had and received to 
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his use; whether, where the suit is brought 
in the state court, and therein the defendant 
pleads the general issue only, after which 
the suit is removed to this court, and, in- 
stead of proceeding upon the issue joined in 
the state court, the plaintifE waives those 
pleadings and dedares anew in this court, 
the defendant may here insist upon the non- 
joinder of the other partners or the want of 
sole title in the plaintifC, under the general 
issue here pleaded; whether the defendant 
had any sufficient legal right or authoriti- 
to receive the money which was paid to 
him, and pay it over to the United States; 
whether so paying over the money is any 
protection to the defendant against an action 
by the plaintiff; whether the act complained 
of was in the exercise of a lawful authority 
in time of war, or in the exercise of such a 
jurisdiction that the defendant cannot be 
made liable therefor in this court— these, and, 
perhaps, £ome other questions have been the 
subject of testimony and of discussion in this 
case. I am of opinion, that, whatever an- 
swers be given to these questions, the action 
cannot be maintained. 

The theory of the case is, that the defend- 
ant, as major general commanding the forces 
of the United States, then holding the city 
of New Orleans and its immediate vicinity in 
actual military occupation, took from an em^ 
issary of W. A. Britton & Co., who was 
seeliing to efifeet an entrance from rebel ter- 
ritory, through the lines of the loyal forces, 
into New Orleans, the cheek in question; 
that such check was drawn at Natchez, with- 
in the rebel territory, not by the plaintifE but 
by his said late copartners, for the pm-pose 
above stated; and that the defendant, by 
means of his said military authority, as 
major general commandtag, or by color there- 
of, compelled the payees of the check to en- 
dorse the same to him, and made use of such 
check as a means or instrument of drawing 
the amount thereof from the tJitizens' Bank 
of New Orleans, which bank paid to him the 
sum therein specified. It is proved, that the 
defendant received the money in his capacity 
of major general, and that he received it 
professedly for the United States, claimed ti- 
tle thereto on behalf of the United States, and 
duly accounted therefor to the United States. 
If, as the plaintiff insists, such receipt of the 
money was without authority or right, and it 
be conceded that the plaintiff can, as matter 
of law, treat the money thus received by the 
defendant as his identical money, received by 
the defendant to the plaintiff's use, then the 
act of the defendant was plainly a wrong 
done by the defendant by virtue or under 
color of his authority as major general of the 
United States assigned to the command of 
the forces at New Orleans, within section 7 
of the act of March 3, 1863 (12 Stat 757. 
See, also, the act of May llth, 1866; 14 Stat. 
46), and, as such, is within the limitation of 
two years, within wliich, after such wrong, 
the action should have been brought. The 



plaintiff cannot, by the mere form of his ac- 
tion, do away with the statute, which was in- 
tended to protect the .officers of the govern- 
ment against suits or actions in any form for 
the alleged wrong, unless brought within the 
time limited. Whether, in a given case, a 
plaintiff brings the action in form as for a 
tort, or on the alleged implied contract, the 
statute equally applies. 

Prom January, 1863, until the action was 
commenced, the defendant was in Washing- 
ton, D, G., New York, Massachusetts, or that 
part of Virginia which was excepted by the- 
president from his proclamation of January 
1st, 1863 (12 Stat. 1268), declaring what states 
and parts of states were in rebellion. It is 
testified that, in that part of Virginia the 
judicial tribunals were open to the prosecu- 
tion of civil suits, and that process might at 
any time have been served upon him. There 
would seem, therefore, to be no reason why 
such process should not have been served on 
him there, which was not equally applicable 
to the state of New York itself. If this be 
so, then the saving act of June llth, 1864 (13 
Stat. 123), does not relieve the plaintiff from 
the effect of the previous limitation. The ac- 
tion was not commenced, as conceded on the 
trial, tmtil Jime 6th, 1865. 

Judgment must be directed for the defend- 
ant 



Case No, 1,905. 

BRITTON V. PAYEN. 

Circuit Court, S. D. New York. 

[Affirming Case No. 1,906. No opinion can 
be found.] 



Case K"o. 1,906. 

BRITTON V. PAYBN et al. 

SAME V. BREWSTER et al. 

[7 Ben. 219; ^ 9 N. B. R. 445.] 

District Court, S. D. New York. March 23. 
1874.= 

BaUKRUPTCT —FfiAUDULEXT PliEFERESOE — SET- 
TING Aside Juugmbxt — Actiox by BANKurpr 
Necessaht. 

1, On May 17th, 1871, P. commenced a suit 
against B. and B., to recover for rent then due- 
One of the partners appeared in the suit, but 
took no other proceeding. On October 12th,. 
1871, judgment was entered against the one 
who had appeared, for failure to answer, and 
on October 16th an execution to the sheriff 
was issued on the judgment, under which said 
sheriff levied on the interest of such partner in 
a stock of carriages belonging to the firm. On 
November 6th, 1871, a petition in involuntary- 
bankruptcy was filed against B. and B,, and the 



^ [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

= [Aflirmed by the curcuit court on appeal, 
Case not reported.] 
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sheriff was enjoined. An adjudication in bank- 
ruptcy followed and an assignee was appointed, 
who, on March 12th, 1873, brought a suit to set 
aside the judgment, execution and levy, as void 
under the 35th and 39 th sections of the bank- 
ruptcy act, and another suit to set aside the 
transfer, of two carriages. It appeared in the 
evidence in these suits, that B. and B, had ob- 
tained an extension from their creditors in 
April, 1871, by giving notes which would fall 
due on. October 17th, 1871; that P.'s agent had 
refused to join in that extension, but, when the 
suit was commenced in May, he had said that 
no judgment would be entered if the rent to ac- 
crue subsequently was paid; that some of the 
subsequent reni- was paid; that, about a fort- 
night before the entry of the judgment, B. be- 
came satisfied that the extension notes could 
not be met, and informed the attorney of P. 
that thev would not be paid; and that, on the 
8th or 10th of October, 1871, he turned over to 
P.'s agent the two carriages sought to be re- 
covered in the second suit, in part payment pf 
rent which had accrued subsequent to P.'s suit. 
Held, that the facts of the first case clearly 
brought it within the case of Buchanan v. 
Smith, 16 "Wall. [83 TJ. S.] 277, and also brought 
it elearlv within the case of Wilson y. Oity 
Bank, 17 Wall. [84 U. S.] 473. 

2. That, although the ruling in Buchanan v. 
Smith would require a decree in favor of the 
plaintiff in the first suit, the ruling in Wilson 
V. City Bank required a decree in favor of the 
defendant, because, in this case, as in Wilson v. 
City Bank, although the debtor, by inaction, 
permitted the creditor to obtain, by judgment 
and levy of execution, a preference, yet the 
debtor contributed nothing otherwise to the suc- 
cess or completion of the creditor's acts; 

3. That, as Wilson v. City Bank was the later 
case, it must be followed, and the bill in the 
first suit must be dismissed; 

4. But that the transfer of the two carriages 
was a positive act by the bankrupts, which dis- 
tinguished the second of these cases from Wil- 
son V. City Bank, and that the plaintiff was en- 
titled to a decree in the second suit. 

5. Buchanan v. Smith. IG Wall. [S3 IT. S.] 
277, and Wilson v. City Bank, 17 Wall. [84 U. 
S.] 473, compared. 

[In bankruptcy. Suit by John W. Britten, 
assignee in bankruptcy of Theodore E. Bald- 
win and Edward W. Bm*r, against Charles 
Pay en and :Matthew T. Brennan, sheriff, etc., 
and others, also suit by same plaintiff 
against Henry Brewster and others, to set 
aside a judgment, execution, and levy as- 
void, under the tliirty-fifth and thirty-ninth 
sections of the bankrupt act of 1867. De- 
<a-ee for plaintiff.] 

T. jSI. North, for plaintiff. 

Judah, Dickinson & Goldsmith, for Payen. 

J. Sterling Smith, for sheriff. 



BLATCHFORD, District Judge. On the 
17th of May, 1871, Charles Payen, one of the 
defendants, commenced a suit against Theo- 
dore E. Baldwin, one of the banki-upts, in 
the supreme court of New York, to recover 
the sum of $6,000 and interest, for four 
months' rent of premises in New York, 
leased by Payen to Baldwin by a written 
lease, the rent being $18,000 per year, pay- 
able monthly in advance. The rent sued 
for was the rent for four months fi-om Feb- 
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ruaiT 1st, 3871. Baldwin appeared by at- 
torney in the suit, but took no other proceed- 
ing. A judgment was entered in the suit, 
by defaiilt, because of the expiration of 
more than twenty days from the service of 
the summons and complaint, and because 
no answer or demm'rer vi'as served, on the 
12th of October, 1871, in favor of Payen 
and against Baldwin, for §6,204.16. On the 
16th of October, 1871, Payen Issued to the 
defendant Brennan, as sheriff, an execution 
on said judgment, whereunder the sheriff, 
on that day, levied on aU the right, title and 
interest of Baldwin in a stock of carriages 
belonging to him and the bankrupt Burr, 
as co-partners, and took such carriages into 
his custody. On the 6th of November, 1871, 
a petition in involuntary bankruptcy was 
filed in this com-t against Baldwin and Bm-r, 
whereon an injunction was issued, which 
was served on the sheriff on the Sth of No- 
vember, restraining him from disposing of 
the carriages. Baldwin and Bm-r were ad- 
judged bankrupts, and the plaintiff was ap- 
pointed their assignee, and brought the first 
of these suits on the 12th of March, 1873, 
to sot aside the judgment execution and 
levy, as being void under the 35th and 39th 
sections of the banki'uptcy act. An injunc- 
tion was issued in this suit restraining the 
sale of the carriages, and, subsequently, by 
an order in this suit, the plaintiff was ap- 
pointed receiver of the caxTiages, and he 
was directed to sell them and deposit the 
proceeds in the United States Trust Com- 
pany. The proceeds amount to ?4,791.08 
and accrued interest, and are so on deposit. 
The assignee also brought the second of 
these suits to set aside a transfer of two 
carriages made on the 11th of October, the 
px'oceeds of which were also in his posses- 
sion as receiver, such fund being $1,280.74. 
The assets of the bankrupts' firm, aside from 
the said two^ funds, are ?12,549.50. The 
debts proved against the firm are over $64,- 
000. 

The bankrupt Baldwin testifies, that when 
the execution was levied, the assets of the 
firm were about 85 per cent, of its liabilities; 
that it had obtained previously an extension 
from a majority, but not all, of its creditors, 
and the extension notes had not matm-ed; 
that some of the creditors who did not join 
in tlie extension had sued the firm, and it 
had not paid all the debts on which it had 
been sued, for the reason that it did not have 
the money; that the extension notes would 
become due October 17th, 1871, having been 
given April 14th, 1871; that the firm was not, 
on the 16th of October and before, able to 
pay the extension notes as they shoiild be- 
come due on the 17th; that, between the 
time of the extension and the time of the 
levy, the financial condition of the fii*m did 
not get any better; that, at the time of the 
levy, he, the witness, had no property besides 
the lease from Payen and his interest in the 
firm; that he became aware, perhaps a 
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fortnight before the 17th of October, that he 
would not be able to pay the extension notes; 
that the rent sued for by Payen was justly 
due; that he did not pay it because he had 
no money; that Payen's agent had been 
asked in April to join in the extension, but 
did not, but gave tiie witness to understand, 
that if the rent to accrue afterwards (the 
lease having two years to run from the 1st of 
May, 1870) should be promptly paid, he 
would not be troubled about that which was 
past due; that, when the suit was com- 
menced, in jMay, Payen's agent said that no 
judgment would be entered up if the rent to 
accrue subsetiuently should be promptly paid; 
that none of the rent sued for was paid; 
that some, but not all, of the rent afterwards 
accruing was paid; that the failm*e to pay 
the whole was caused by want of money; 
that, on the 8th or 10th of October, 1871, he, 
the witness, delivered to the attorney for 
Payen, tsvo carriages, to be applied on the 
rent not sued for in the suit, but accruing 
afterwards, because he had not the money 
to pay such rent; that, a day or two before 
that he informed the attorney for Payen 
that he would not be able to meet the exten- 
sion notes which were about maturing; that 
his bank account and other property had 
been attached four months previously, and 
was not released before the bankruptcy; that 
he had paid another creditor, after levy on 
execution; that the deputy sheriff who levied 
Payen's execution was the same one who 
had levied the attachment; and that the rent 
accruing between the time of the commence- 
ment of the suit and the issuing of the exe- 
cution was not paid punctually or in full. 

The attorney for Payen testifies, that he 
had a conversation with Baldwin on the 10th 
of October, 1871, and demanded rent of him, 
as he had in previous conversations; that 
Baldwin asked him to take goods in pay- 
ment, as sales were difficult; that Baldwin 
said he was thoroughly solvent, and exhib- 
ited a paper showing an excess of assets over 
liabilities; that, either then or the next day, 
when the two carriages were turned out, 
Baldwin told him that some notes would ma- 
ture about October 20th, which he would not 
pay, that he considered himself solvent, that 
his assets were beyond his liabilities, and 
that he was getting up a company, and his 
creditors had agreed, or were agreeing, to 
take stodc therein, for those notes; that the 
judgment was entered adversely, without 
the knowledge, consent or privity of Bald- 
win; that judgment might have been en- 
tered in June, but its entry was delayed be- 
cause of statements made by Baldwin to 
Payen's agent, alleging his continued sol- 
vency, and the dullness of business, and the 
injury to his credit which would arise from 
a judgment, and the sacrifice of his stock 
which would occur on a sale on execution, 
and promising to pay the rent punctually 
monthly thereafter; that, for two or three 
months, he paid the rent punctually; that 



then he again alleged the dullness of busi- 
ness, and in reply to constant threats made 
by Payen's attorney to eject him, ofEered 
goods- in payment, alleging his solvency; that 
the reason why he, as attorney for Payen, 
entered up the judgment, and issued the exe- 
cution, was, that as assets amounting to 
$120,000 had so dwindled that Baldwin could 
not meet immediately at maturity the exten- 
sion notes, and he had not been prompt in 
paying the rent, it showed that he had de- 
ceived either himself or the attorney for 
Payen in regard to his condition, and .that 
a man of that kind could not be a thorough 
business man, and must sooner or later come 
to trouble, and the attorney thought it was 
his duty to use his utmost diligence in favor 
of his client; that he supposes Baldwin's 
statement of inability to meet the extension 
notes must have affected his conclusion; that 
he thought he had exhausted reasonable in- 
dulgence and less severe vmethods of col- 
lecting the amount due; that, in his testi- 
mony, he uses the words "solvent" and 
"solvency" in the sense of meeting ordinary 
obligations and of assets being quite suffi- 
cient to pay aU liabilities; and that he knew 
Baldwin was not meeting his ordinary ob- 
ligation for rent, and was told, on the 10th 
or 11th of October, that somebody had sued 
him for a very small amount, and he had paid 
it 

The plaintiff claims that the first of these 
two cases falls within the decision in Buch- 
anan V. Smith, 16 Wall. [83 TJ. S.] 277. The 
defendants claim that it falls within the de- 
cision in Wilson v. City Bank, 17 Wall. [8i 
U. S.] 473. The latter ease holds that the 
former case was, on the evidence in it, well 
decided. 

Certainly, imder the decision in Buchanan 
V. Smith, and in view of the language of the 
opinion of the court in that case, I could 
have no hesitation, on the facts of this case, 
in holding that the preference which Payen 
in fact acquired was void under the bank- 
ruptcy act The facts in Buchanan v. Smith, 
as detailed by the supreme court in its opin- 
ion in that case, are, in substance, that the 
creditors, about a month prior to the filing 
of the petition in involuntary bankruptcy, 
recovered a judgment against the bankrupt, 
and issued executions thereon to the sheriff, 
whereunder he made levies on property 
which he held in possession when the peti- 
tion in bankruptcy was filed; that the debt- 
or, a corporation, was insolvent when the 
judgments were recovered; that it had failed 
to meet its paper at maturity five months 
before the judgments were recovered; that 
the creditors held six notes of the debtors 
which became due and were not paid, one 
of them five months, two of them four 
months, one of them three months, one of 
them two months, and one of them one 
month before the judgments were recovered; 
that, by renewals, the fom: of the six notes 
which fell due first were put into two notes; 
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that the creditors endeavored unsuccessfully 
to obtain payment from the debtor, and also 
to obtain from him as secm-ity an assign- 
ment of some policies of insm-ance against a 
loss by fire which had occurred; and that 
they then brought suits on the four notes. 
The statement of the case shows that the 
creditors were constantly pressing the debt- 
or for payment, and that the debtor was 
asking for delay and giving assm-ance of 
payment in full; and the creditors testified 
that they believed the debtor was solvent, 
and brought suit because they thought the 
delay was unnecessary, and that the debtor 
was misusing money which he had received, 
and had failed to keep a promise to pay such 
money to the creditors, and that they did not 
know that the debtor owed any other per- 
sons. It also appeared, that the debtor put 
in a dilatory plea in each suit; that he also 
made an assignment, to prevent the creditors 
from gaining a preference by the judgments 
they should recover, but the creditors had 
no knowledge of the assignment before the 
judgments and executions; and that the 
judgments were taken by default, at last 
The court held, that to set aside the judg- 
ments and executions as preferences, it 
must appear that the debtor, within the pre- 
scribed time, suffered its property to be 
seized on execution by the judgment credit- 
ors, with a view to give them a preference 
thereby over other ci*editors; that the debt- 
or was insolvent at the time, or in contem- 
plation of Insolvency; and that the judg- 
ment creditors had, at the time, reasonable 
cause to believe that the debtor was in- 
solvent, and that it suffered the seizure to 
be made to secure such preference, and in 
fraud of the provisions of the act. On the 
facts of the ease, before stated, the court 
held that the debtor was insolvent at the 
time its property was seized on execution; 
that the pui-pose of the creditors in seizing 
the property was to obtain a preference over 
other creditors; that they had reasonable 
cause to believe that the debtor was in- 
solvent; that they had the passive assist- 
ance of the debtor in obtaining the judg- 
ments and perfecting the liens by execution; 
that, although the debtor refused to pay the 
creditors or to assign security to them, it 
ultimately acquiesced in what they did, in 
obtaining liens by judgments and execu- 
tions; that the debtor knew it was insolvent, 
and knew that the creditors intended to se- 
cure a preference over its other creditors; that 
it could not expect that all its debts would 
be paid, and must have known that the 
creditors would secure a preference over all 
its other creditors if it suffered them, with- 
out invoking the protecting shield of the 
bankrupt act, to recover judgment; and that, 
therefore, it was shown that the three things 
existed which were thus necessary to set 
aside the preferences. The court then went 
on to say, that "insolvency, in the sense of 
the bankrupt act, means, that the party 
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whose business affairs are in question is un- 
able to pay his debts as they become due 
in the ordinaiy course of his daily transac- 
tions, and a creditor may be said to have 
reasonable cause to believe his debtor to be 
insolvent when such a state of facts is 
brought to his notice respecting the affairs 
and pecuniary condition of his debtor, in a 
case like the present, as would lead a pru- 
dent business man to the conclusion that he, 
the debtor, is unable to meet his obligations 
as they mature in the ordinary course of 
business." It further went on to say, that, 
where insolvency existed, and the means of 
knowledge were at hand, and such facts and 
circumstances were known to the creditor 
as ought to have put him, as a prudent man, 
on inquiry, it must be held that he had rea- 
sonable cause to believe that the debtor was 
insolvent, if it appears that he might have 
ascertained the fact by reasonable inquiry. 
It further said: "Creditors issuing execu- 
tions on judgments obtained upon demands 
long overdue against a bankrupt, who has 
been pressed in repeated instances to pay 
or secure the demands, and has failed to do 
so because of his inability, must be held to 
have had reasonable cause to believe that 
his debtor was insolvent." 

In the case of Wilson v. City Bank, the 
creditor held commercial paper, promissory 
notes, made by the debtors, one of which 
was past due more than fourteen days. The 
creditor brought suit on the notes. The debt- 
ors had no defence, and put in no defence, 
and judgment was obtained by defaiilt, and 
an execution was levied on all the stock in 
trade of the debtors. The debtors were in- 
solvent when the suit was brought, and the 
creditor had then reasonable cause to be- 
lieve it, and knew that the debtors had com- 
mitted an act of bankruptcy, and that they 
had no property but their said stock in trade. 
The debtors gave no notice to any of their 
creditors that this creditor had sued them, 
and they did not go into voluntary bank- 
ruptcy, nor otherwise make any effort to pre- 
vent the obtaining of the judgment or the 
levying of the execution. They were put in- 
to involuntai-y bankruptcy on a petition filed 
thereafter. The supreme eom-t, in its opin- 
ion, regards it as established that the debt- 
ors were insolvent when the suit was 
brought, and that the creditor had then rea- 
sonable cause to believe that the debtors 
were insolvent, and knew that they had com- 
mitted an act of bankruptcy by permitting 
a note to go impaid more than fom-teen days 
after it became due. It then goes on ta 
state, that the question to be decided is. 
whether the debtors suffered their property 
to be taken, within the meaning of the act, 
with intent to defeat or delay the operation 
of the act It then holds, that, to constitute 
such intent there must be the positive pur- 
pose of doing the act of suffering the prop- 
erty to be taken, and that the act of suf- 
fering the property to be taken must be done 
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in the prosecution of sucli unlawful purpose. 
It then holds, that the debtors, in the case 
before it, did not do any positive or affii-m- 
ative act from which such intent can be in- 
ferred; that, through the whole of the legal 
proceedings against them, they remained per- 
fectly passive; that, owing a debt which 
they could not pay when it became due, 
they were sued, and judgment was recovered 
and execution was levied, they affording the 
creditors no facilities to do this, and inter- 
posing no hindrance, and there being no 
positive evidence of a wish or design on 
their part to give the creditor a preference, 
or oppose or delay the operation of the act; 
and that such intent cannot be inferred 
from the inaction of the debtors or their 
failiire to go into voluntary banla-uptcy. 
The court then says, that very slight evi- 
dence of an aflSrmative character of the ex- 
istence of a desire to prefer one creditor, or 
of acts done with a view to secure such pref- 
erence, might be sufficient to invalidate the 
whole transaction, because the known exist- 
ence of a motive to prefer or to defraud the 
act would color acts or decisions otherwise 
of no significance; that these cases must 
rest on their own ch:cumstances; but that, 
where there is no evidence of the existence 
of such a motive, it cannot be imputed as 
a conclusion of law from facts which do not 
raise such an implication. It then proceeds 
to say, that these latter considerations serve 
to distinguish the case before it from that 
of Buchanan v. Smith. This can only mean 
that there was, in Buchanan v. Smith, evi- 
dence of an affirmative character, of the ex- 
istence of a desire on the part of the debtor 
to prefer the creditors, or of acts done with 
a view to secure such preference. It is im- 
possible, in the report of the case of Buchan- 
an V. Smith, to find any such evidence as to 
the desire of the debtor to prefer the cred- 
itors, or any such evidence as to any act or 
acts done by the debtor with a view to se- 
cure such preference. The statement in the 
report shows only that the debtor failed to 
pay; that its officers made thereafter nu- 
merous promises to pay, and numerous al- 
legations of solvency and of ultimate ability 
to pay; that the creditors pressed for pay- 
ment, and also pressed foi an assignment to 
them by the debtor of its claims against the 
insurance companies on the policies of insur- 
ance, to an extent siifficient to cover the 
debt due the creditors, that the debtor col- 
lected some of the insm-ance money, but re- 
fused to pay any of it to the creditors; that 
it begged not to be sued; that, when it was 
sued, it pleaded a plea of misnomer, in abate- 
ment, for delay; that, after that, and before 
judgment, the debtor made a general assign- 
ment of all its property to one Hoyt, in trust 
to pay its creditors, with the intention of pre- 
venting the suing creditors from getting a 
preference by moans of their judgments; and 
that afterwards the judgments were enter- 
ed by default and the executions levied. 



The opinion of the court points out no facts 
in this regard, except that the officers of the 
debtor promised to pay, and failed to pay, 
and refused to assign to. the creditors its 
claims under the policies of insurance, and 
made the general assignment referred to. 
AH that the opinion points out is, that thcr 
judgment ci-editors had the passive assist- 
ance of the debtor in obtaining their judg- 
ments and liens. This passive assistance 
is stated to have consisted in the ultimate 
acquiescence by the debtor in what the cred- 
itors did. But the only acquiescence point- 
ed out is, that the debtor, being insolvent, 
and so knowing, and knowing that the cred- 
itors intended to secure a preference, and 
knowing that they would secure such pref- 
erence if the debtor should not voluntarily 
go into bankruptcy, suffered the creditors to 
recover the judgments and obtain the liens. 
If there was, in Buchanan v. Smith, on the 
foregoing facts, any evidence of an affii-ma- 
tive character of the existence of a desire on 
the part of the debtor to prefer the cred- 
itors, or of acts done by the debtor with a 
view to seciure such preference. It is impossi- 
ble to see why there was not equally strong 
affirmative evident in "Wilson v. City Bank 
on the facts therein, of the existence of the 
like desire or of the like acts. The opinion 
of the coxirt in the latter case, after saying 
that it is to be distinguished, by the consid- 
erations before referred to, from the former 
case, alludes to the fact, that, in the formei- 
case, the creditors, before suing, sought to 
obtain a transfer of the policies of insur- 
ance, and that the general assignment was 
made by the debtor. But, siurely, a refusal 
by a debtor to give, by assignment, a sought 
preference, cannot be invoked as affirmative 
evidence of a desire on his part to give a 
preference, nor can the making of a general 
assignment which has the effect and is in- 
tended to deprive a creditor of a contem- 
plated preference by a judgment to be ob- 
tained, be invoked as affii'mative evidence ei- 
ther of a desire to give a prefei*ence, or of 
an act done with a view to secure a prefer- 
ence. I cannot see, in Buchanan v. Smith, 
anything but passive non-resistance by an in- 
solvent debtor to regular judicial proceed- 
ings, in which judgments and levies on its 
property were obtained, when the debts were 
due, and it was without just defence to the 
suits. I cannot see, in that case, any evi- 
dence of any making or giving by the debt- 
or of a preference, or any evidence of any 
desire on the part of » the debtor to pre- 
fer, or any evidence of any pm-pose on the 
part of the debtor to defeat or delay the 
operation of the bankruptcy act, except the 
omission of the debtor to file a petition in 
banliTuptcy. In Wilson v. City Bank it is 
expressly held, that something more than 
such passive non-resistance is necessary to- 
show a preference by a debtor of a creditor, 
or a purpose on the part of the debtor to- 
defeat or delay the operation of the bank- 
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iniptey act; and that tbe fact that the debt- 
or, under such circumstances, does not file a 
petition in bankruptcy, is not sufficient evi- 
■dence of such preference, or of an intent on 
the part of the debtor to defeat the opera- 
tion of the act. In both of the cases it was 
found that the debtor was insolvent, and 
that the creditors had reasonable cause so 
to believe. 

Now, the facts of the first of the present 
-cases, while they bring it within the case of 
Buchanan v. Smith, equally bring it within 
the case of Wilson v. City Bank. If it is 
within both cases, the latter case must be 
followed, even though the decision of the 
later case does not purport to overrule the 
earlier case, provided the present case pre- 
sents no features which are stronger in 
favor of the plaintiff than are to be found 
in the later case. While all the features of 
the present case are quite as strong in favor 
of the plaintiff as were those in Buchanan v. 
Smith, and would, on the authority of that 
<;ase alone, demand a decision in favor of 
the plaintiff, such features are no stronger 
in favor of the plaintiff than were those in 
Wilson V. City Bank, and demand, on the 
authority of that case, a decision in favor of 
the defendants. 

In the latter case, and in the present case, 
the judgment was by default, thi'ough lapse 
of time, on adversary process, no defence 
being interposed; the suit was brought for 
a jtist debt, to which no defence existed; 
the levy opei-ated as a practical preference, 
leaving little for other creditors; the debtor 
was insolvent; the creditor had reasonable 
■cause to believe that the debtor was in- 
solvent; the debtor remained passive, unaole 
to pay, when it became due, a debt justly 
due, and afforded no facilities to the cred- 
itor to recover judgment and levy execution 
on the debtor's property, and intei'posed no 
hindrance thereto; the debtor did no positive 
or affirmative act from which an intent to 
give a preference, or to defeat or delay the 
operation of the act, can be inferred; no 
wish or design on the part of the debtor, 
shown by positive evidence, existed, to give 
a preference or to oppose or delay the opera- 
tion of the act; and, although the debtor, 
by inaction, permitted the creditor to ob- 
tain, by judgment and levy of execution, a 
preference, yet the debtor contributed noth- 
ing otherwise to the success or completion 
of the creditor's acts. This state of things, 
the court held, in Wilson v. City Bank, did 
not warrant the inference either that the 
debtor intended to suffer his property to be 
taken on legal process with intent to give 
a preference, or with intent to defeat or 
■delay the operation of the act; or the infer- 
ence that the creditor, in obtaining the judg- 
ment and making the levy, had reasonable 
cause to believe that a fraud on the act was 
intended. Baldwin put in an appearance in 
the suit, but such act neither hindered nor 
facilitated Payen, as the summons and com- 



plaint in the suit were served at one and 
the same time on Baldwin, before the ap- 
pearance was put in. 

Baldwin, two or four days before the judg- 
ment was entered, tm-ned out to Payen's 
attorney two carriages, to be applied on the 
rent which accrued subsequently to the bring- 
ing of the suit. But this was not a prefer- 
ence in regard to the rent sued for. It 
was rather a means of delaying pressure in 
respect to the rent sued for, and of dJaying 
the entry of judgment in the suit. Such 
judgment was not to be entered if the rent 
accruing subsequently to the bringing of the 
suit should be punctually paid. Sti-enuous 
efforts seem to have been made by Baldwin 
by paying such subsequent rent, to avert the 
entry of such judgment. The turning out 
of the two carriages had that tendency, and 
cannot be presumed, and is not shown, to 
have been made with any intent to promote 
the entry of the judgment. 

Although Payen's attorney learned from 
Baldwin, but a few days before the judgment 
was entered, that Baldwin would not be 
able to pay the extension notes coming due, 
yet the fact that the information as to Bald- 
win's actual or contemplated insolvency 
came from Baldwin, cannot, under the prin- 
ciples laid down in Wilson v. City Bank, be 
held to be evidence of any wish or design on 
the part of Baldwin to give Payen a pref- 
erence, or of the affording, by Baldwin, of 
any facility for obtaining the judgment. The 
information does not seem to have been 
given with the view of having the judgment 
entered. Although the information may in 
fact have determined Payen's attorney to 
enter the judgment, yet there is nothing to 
show that it was given with that wish, 
view or design on the part of Baldwin. On 
the contrary, the evidence is that the 
judgment was entered adversely and with- 
out the knowledge, consent or privity of 
Baldwin. It is not shown that any motive 
existed on the part of Baldwin to prefer 
Payen by means of the judgment, or to com- 
mit a fraud on the act in favor of Payen. 
The case seems to me to be one of piurely 
passive non-resistance, like that of Wilson 
V. City Bank. 

Under these views, although but for the 
decision in the last-named case, I should 
have deemed the present case to be con- 
trolled by the decision in Buchanan v. 
Smith, I must hold it to be controlled by the 
authority of the later ease, and must, there- 
fore, dismiss the bill in the first of these two 
cases, with costs to the sheriff, but without 
costs to Payen. But there is a distinction 
between the first and the second of these 
cases. As to the payments made to Payen's 
agents before the two carriages were turned 
out in October, it cannot be held that they 
were made with any view or intent on the 
part of Baldwin to give a preference to 
Payen. They were payments to Payen on 
account of the rent of the store occupied by 
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the banlanipt's firm as a place of business. 
The rent- was accruing in advance on the 
_ fii'st day of every month, from June 1st, 1871. 
The bankrupts were carrying on their busi- 
ness in the store as usual. Payment of the 
rent was in the usual and ordinary course 
of business of the bankrupts. True, some of 
it had fallen behind, and It was not paid 
punctually in advance as it became due. But 
it was all agreed to be paid by the lease, 
a single instrument, and the bankrupts made 
payments on account of it as they could, 
and always under threats of dispossession. 
The bankrupts had obtained an extension 
from the most of their creditors, by giving 
extension notes which would not fall due 
till October 17th. They owed Pay en, on 
the 1st of May, $6,000, for which he brought 
suit in May, but he forbore to press that suit, 
on condition that Baldwin should pay punc- 
tually the rent to become due on and after 
June 1st, at the rate of §1,500 a month, in 
advance. The payments now sought to be 
set aside as preferences were payments of 
rent made under that arrangement. The 
bankrupts were endeavoring to recover 
themselves without failing or going into 
bankruptcy. They could not meet their rent 
as It matured, and had failed to meet some 
other obligations at maturity, but their cred- 
itors were forbearing, and they were meet- 
ing pressing debts, the rent being the most 
pi*essing. They were honestly struggling to 
meet their debts and to avoid breaking up 
their business. This was not an act of bank- 
ruptcy or a fraud on the act. The payments 
in question were made from July 10th to 
September 29th. 

But a dififerent state of things had super- 
vened when Baldwin turned out the two 
carriages to Payen's agents on the 11th of 
October. Baldwin, by that time, had be- 
come satisfied that he would not be able 
to pay the extension notes which were to 
fall due October 17th, and he had so in- 
formed Payen's attorney. The tm*ning out 
of the carriages was done in contemplation 
of Baldwin's insolvency, both on the part of 
Baldwin and of Payen's agents and attorney, 
and the facts will not justify any other con- 
clusion than that Baldwin intended to give 
the preference which he in fact gave, and 
that Payen's agents and attorney knew that 
a fraud on the bankruptcy act was being 
consummated. It is true, that the carriages 
were turned out on account of the rent which 
acci'ucd after June 1st, but neither the debtor 
nor the creditor could, on the 11th of Octo- 
ber, have had any reasonable ground for be- 
lieving that the struggle to prevent the 
breaking up of the business could be contin- 
ued longer with success. On the 12th, Pay- 
en's attorneys proceeded to enter judgment in 
the suit referred to, and execution was is- 
sued on it on the 16th, and levied on all the 
property of Baldwin. The plaintiff is en- 
titled to a decree as to the two carriages, 
with costs of suit. 
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BEITTON V. PLATTE CITY. 

[2 Dill. 1.] 1 

Circuit Court, D. Missouri. 1871. 

MuNiciPAii Corporations — Mode op Enfokcings- 
Judgments— Mandamus to Collect Tax — Con- 
struction OF General Act and Special. 
Charter as to Rate of Taxation. 

_ 1. Under the General Statutes of Missouri a 
judgment creditor of a municipal corporation 
where an execution has been returned unsatis- 
fied is entitled to a writ of mandamus to com- 
pel its officers to levy and collect, under the di- 
rection of the court which rendered the judg- 
ment, a special tax to pay such judgment and 
costs. 

2. This power and duty on the part of the- 
municipality is not restricted by a provision in 
the charter of a city, authorizing it to levy for 
ordinary municipal purposes a general tax not 
exceeding a specified rate. 

[Distinguished in Beaulleu v. Pleasant Hill^ 
14 Fed. 225.] 

[See U. S. V. Burlington, Case No. 14,687.] 

[At law. Zenas E.] Britton obtained judg- 
ment in this com't, November 5, 1870, for 
$8,458, damages and costs, against the cor- 
poration named "The Inhabitants of the 
Town of Platte City," in an action on tht? 
ease for injuries received by reason of a 
defective sidewalk of the city. An execu- 
tion was issued November 29, 1870, and on 
December 15, 1870, it was retux-ned nuUa 
bona. Whereupon, this application for a 
writ of mandamus was made on the 29th 
day of Jime, 1871, against the respondents, 
the trustees of said corporation. An alterna- 
tive writ was issued returnable to this term. 
The city by its trustees return to the writ, 
in substance, that by its chai-ter the city is 
authorized to levy a tax not exceeding one- 
half of one per cent, per annum; that the 
assessed value of all the taxable property of 
the city does not exceed ?200,000; that a tax 
of one-half of one per cent, as well as the 
poll tax authorized by the chai-ter has been 
ah'eady levied and is being collected with 
a view to pay the judgment of the relator, 
which will yield not to exceed $1,000. To 
this return the relator demm-s. [Demurrer 
sustained.] 

The several charters and laws applicable 
to the present inquk-y are as follows: Act 
of February 3,^ 1853 (Laws 1853, p. 61), in- 
corporating the town of Platte City. By the 
seventeenth section the act Is made a public 
act; by the first section the corporation may 
sue and be sued. See. 9: "The said board 
of trustees shall have power by -ordinance to 
levy and collect not exceeding fifty cents in 
any one year on all white male inhabitants 
of the town over the age of twenty-one 
years; also to levy and collect taxes on all 
real aijd personal property within the limits 
of said town, not exceeding one-half of one 
per cent upon the assessed value thereof." 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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By an amendatory act, approved January 
14, 1860 (Laws 1859-60, p. 379), it is provid- 
ed: "The board of trustees shall have pow- 
er to levy and collect taxes on all real and 
personal property within the limits of said 
town, not exceeding five per cent, on the as- 
sessed value thereof; provided, a majority 
of the leg'al voters of said town of Platte City 
shall so instruct the hoard of trustees, either 
by petition or by an election regularly held 
for that purpose each year, that a levy ex- 
ceeding one-half of one per cent, upon the 
assessed value of the taxable property in 
said town is levied." By Gen. St Mo. 1865, 
c. 160, § 10, p. 641, it is provided that "all 
court-houses, jails, clerks' offices, and other 
public buildings and the lots of gi'ound on 
which they stand, shall be exempt from at- 
tachment and execution when owned by the 
coimty in which they are situate, or any 
municipal corporation therein." And in the 
same chapter, in section 77, p. 650, it is pro- 
vided: "Whenever an execution issued out of 
any court of record in this state against any 
incorporated town or city shall be retui'ned 
unsatisfied in whole or in part, for want of 
property whereon fo levy, such com't, at the 
return term or any subsequent term thereof, 
may, by a writ of mandamus, order and com- 
pel the chief officer, trustees, council, and aU. 
other proper officers of such city, or town, 
to levy and assess and collect a special tax 
to pay such execution and all costs. Sec. 78 
The court shall determine fne time within 
which the levy and collection of such tax 
shall be made, and shall make all necessary 
orders to secure the prompt and speedy pay- 
ment of such debt. Sec. 79. Any officer or 
officers of any such town or city failing, re- 
fusing, or neglecting to comply with any such 
order of coiu't, shall be deemed guilty of a 
misdemeanor, and shall be fined and impris- 
oned as for a contempt of com't." The judicia- 
ry act, 1789, section 14 [1 Stat. 81], confers 
upon the United States cii'cuit courts the pow- 
er to issue writs of mandamus: "Thatcom'ts 
of the United States shall have power to 
issue writs of scire facias, habeas corpus, 
and all other writs not specially provided for 
by statute, which may be necessary for the 
exercise of their respective jm'isdictions, and 
agreeably to the principles of the common 
law." 

Noble & Hunter, for relator. 
Sharp & Broadhead, for the city. 

Before DILLON, Circuit Judge, and 
TREAT and KREKEL, District Judges. 

DILLON, Circuit Judge. The substantial 
question argued and which counsel w^ish to 
have decided is, whether the city has the 
power to levy or can be compelled to levy 
any other than the general tax of one-half 
of one per cent. The city maintains that this 
is the limit of its power, and that having al- 
ready levied this tax to the full extent of 
the charter rate, it has discharged its duty 



and its whole duty, and cannot therefore 
legally be compelled to do more. On the 
other hand, the relator claims that under the 
provisions of the general statutes of the 
state mentioned in the statement of the case, 
he is entitled upon the return, to an order 
commanding the city "to levy, assess, and 
collect a special tax" to pay his judgment 
and costs. That the general statute applies 
to this city has not been denied.; but it is 
insisted by the counsel for the city that 
it does not enlarge its taxing power as pre- 
scribed and contained, in its charter. If the 
charter stood alone and contained a fixed 
limitation on the rate of the only taxation 
authorized, it might be true that the ren- 
dition of judgments for torts could not have 
the effect to enlarge the taxing power or 
al>rogate the restriction on that power con- 
tained in the charter. But that is not this 
case. Here the charter provides for a gen- 
er'al tax for ordinary municipal purposes, and 
the general statutes provide in addition a 
special remedy for judgment creditors, to- 
wit: a special tax to be levied and collected 
under the direction of the court of record 
which rendered the judgment. Gen. St. 1865, 
c. 160, §§ 77, 78. When it is considered that 
this is a special tax, that it is to be levied 
and collected under the order of the court, 
it is clear that it is a tax other and differ- 
ent than the general tax provided for in the 
charter. 

It is admitted that the power to tax or to 
authorize the levy of taxes must be plainly 
conferred. But when, as here, the legisla- 
ture has in terms enacted that the court 
may "order and compel" the officers of a city 
"to levy and collect a special tax" for a 
specified purpose, and makes it criminal in 
them to neglect or refuse to do so, the au- 
thority to execute tlie order is clearly grant- 
ed. The intention of the legislature that 
a tax might be levied is very much more 
clear than in the cases from Iowa to which 
reference has been made. U. S. v. Biu'ling- 
ton [Case No. 14,687]; Clarlc v. Davenport, 
14 Iowa, 494; Butz v. Muscatine, 8 Wall. 
[75 U. S.] 580. The demurrer to the return 
is sustained and a peremptory writ ordered. 
Judgment accordingly. 

NOTE [from original report]. As to charter 
limitations on the rate of taxation, see cases 
cited. Dill. Man. Corp. § 107. Mandjmus, as 
a mode of compelling public and municipal cor- 
porations to perform their duties towards their 
creditors: See Knox Co. v. Aspinwall, 24 How. 
[65 U. S.] 376; U. S. v. Johnson Co., 6 Wall. 
[73 U. S.] 166; Dill. Mun. Corp. § 683 et seq.; 
Welch V. Ste. Genevieve [Case No. 17,372]; U. 
S. V. Treasurer of Muscatine Co. [Id. 16,538], 
The circuit court of the United States has no 
power under the judiciary act to issue the writ 
of mandamus as an original proceeding, but only 
as ancillary to a jurisdiction already acquired; 
and hence, creditors must first obtain judgment 
on their debt, and then the court in pi-oper cases 
may issue the writ (which is in the nature of an 
execution) to enforce the levy of a tax to pay 
tlie judgment. County of Bath v. Amy, 13 
Wall. [80 U. S. ] 244; U. S. v. Johnson Co., 6 
Wall. [73 U. S.] 166. 
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Case Wo. 1,908. » 

BROAD T. DEUSTEK. 

[8 Biss. 265.] ^ 

Circuit Court, E. D. TVisconsin. Aug., 1878. 

Libel — Words Actiokable per sb — Adultery — 
Inxdesdo — Special Damage — Pleading. 

1. A false publication concerning one that 
there are "suits pending against him to the ef- 
fect that he lias put himself in unlawful rela- 
tions -with the wives of other men" is libellous 
per se. 

2. The words being actionable per se, an in- 
nuendo is not needed to connect them with any- 
extrinsic facts. 

3. Where a Dublication is libellous per se, spe- 
cial damage to the business of the person may- 
be shown, though the words were not published 
concerning that business; and it is not neces- 
sary to allege the names of the customers who 
have ceased to do business with the plaintiff in 
consequence of the publication. 

At law. This was an action for libel. The 
amended complaint was demurred to. It con-: 
tained two counts. The first charged that 
the plaintifE [Frederick A. Broad] was a citi- 
zen of Illinois and was a bookseller and sta- 
tioner doing business at Preepoii: in that 
state; that in August, 1873, the defendant 
[Peter W. Deuster] was the publisher and 
proprietor of a newspaper published in the 
German language at the city of Milwaukee; 
that on the 9th day of August, 1873, the de- 
fendant, with malice and wrongfully, pub- 
lished in said newspaper of and concerning 
the plaintiff, certain words which were set 
out, in the German language in the pleading, 
followed by a ti'anslation, which is as fol- 
lows: "Freeport, Dl., 9 Aug. Here prevails 
some excitement on -account of a libel suit 
which one of our county officers, P. A. Broad, 
has Instituted against Messrs. Wagner, Sen- 
ior and Junior, publishers of the German 
Anzeiger. The suit is for $25,000 damages. 
Said paper had criticised the conduct of 
Broad as member of the grand jury, and 
Broad believes that what he calls his honor 
can only be patched up "by means of* $25,000. 
Against Broad, however, are also suits pend- 
ing to the effect that he has put himself in 
unlawful relations with the wives of other 
men." It was then alleged that a large num- 
ber of persons of German birth in the county 
of Stephenson, Illinois, were subscribei-s for 
this newspaper, and read the article therein, 
alleged to be libellous; that it was also read 
by a great number of persons in Wisconsin, 
Illinois, Iowa, and Minnesota; that after- 
wards the plaintiflE called at the office of the 
proprietor of the paper, and demanded of the 
defendant the name of the correspondent 



^ [Reported by josiah H. Bissell, Esq., and 
here reprinted by permission.] 



who had communicated the article, which he 
refused to give, and at the same time stated 
that the article was true, and invited the 
plaintiff to bring a suit against him for dam- 
ages. It was alleged that the words so pub- 
lished were false, and that by reason of the 
pubhcation thereof the plaintifE had sxistained 
damages in the sum of ?15,000. The second 
count was substantially like the first, except 
that it was alleged further, that by the publi- 
cation of the words in question, the credit of 
the plaintiff as a merchant, and his standing 
and reputation in the community where he 
resided were greatly injured, and that he had 
lost and been deprived of gains and profits 
which would- otherwise have accrued to him 
in his business, and damages were demanded. 
[Demurrer overruled.] 

J. W. Flanders, for plaintiff. 
J. V. V. Platto, for defendant 

DYER, District Judge. With reference 
particularly to the ffi'st count, it is said, that 
it states no injm-y to the plaintiff's reputa- 
tion, business or trade. It is true that the 
usual form of allegation in a pleading in 
such cases is, that by means of the publica- 
tion, the plaintiff was injm-ed in his reputa- 
tion, to his damage, etc., where personal 
damages only are claimed. But though this 
precise form is not here followed, and though 
the allegation of damage in the first count is 
very general, I do not think it can be said 
that the pleading does not state a cause of 
action. 

With reference to the second coimt, it is 
said, that injury to both reputation and to 
business, is alleged, and that where injiu:y to 
reputation is charged it should be avex-red 
that the plaintiff was of good reputation. 
But in cases where the words charged do not 
of necessity bear some relation to a party's 
employment or profession or official ca- 
pacity, it is not necessary to aver that he 
was of good reputation, though it is usually 
alleged. The law presumes the plaintiff to 
have possessed a good reputation until the 
contrary is shown. 

It is contended further, that the alleged 
publication is not libellous per se, and that 
the necessary innuendo is wanting, and so, 
that the complaint throughout is fataUy de- 
fective. It is not always easy to determine 
what is the proper use of innuendoes in a 
complaint for defamation under the code 
system of pleading. It has been weU re- 
marked by a writer on the subject, that by 
the Code, some of the most serious difficul- 
ties which, under the former practice, de- 
fendants had to encounter in such an action 
have been removed, "but by so much as the 
defendant's path has been illuminated, by 
so much the course of the plaintiff has been 
thrown in the shadow." I find the follow- 
ing rules laid down on the subject by a code 
writer, and they seem to be sound, "First— 
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Where the words are not libellous in them- 
selves but are made so by some extrinsic 
matter alleged by way of inducement, in- 
nuendoes are rectuisite to connect the words 
charged, with the extrinsic facts. Second— 
The same rule applies in occasional cases, 
where the words are made libellous by ref- 
erence to some extrinsic matter not neces- 
sary to be pleaded by way of allegation. In 
such ease the extrinsic fact should be sug- 
gested by an innuendo. Third— A pleader 
will be allowed, where it is obviously con- 
venient, to employ an innuendo by way of 
allegation of the import of the words 
charged, without going through the form of 
mating a prefatory statement of the ex- 
trinsic facts," In other cases than these, to 
show the meaning imputed to words libel- 
lous in themselves, innuendoes may be dis- 
pensed with. 

The publication complained of, is, I think, 
clearly libellous. The argument of counsel 
for the defendant seemed to assume "that in 
order to constitute a libel, the publication 
must impute a crime, or charge something 
which if uttered verbally would have been 
actionable in itself as slander. But the dis- 
tinction between slander and libel in this 
respect is well established; and it is settled 
that an action for libel may be sustained for 
words published which tend to bring the de- 
fendant into public contempt or ridicule, even 
though the same words spoken, would not 
have bHen actionable." Lansing v. Carpen- 
ter, 9 "Wis. 540. The words alleged to have 
been published being actionable per se, an in- 
nuendo is not needed to connect them with 
any extrinsic facts. 

Further, with reference to the second cause 
of action, it is claimed that the publication 
in question does not touch the plaintiff in his 
trade or business as a merchant, and there- 
fore he cannot demand damages for loss of 
business or credit. But where words pub- 
lished are libellous per se, I understand spe- 
cial as well as general damage may be 
shown. It is not claimed by the plaintiff 
that the publication complained of has par- 
ticular relation to his business, but that in 
consequence of the alleged libel, he was in- 
jured in his general reputation and in his 
business. And it seems clear that the whole 
injury, if any, special as well as general, 
may be shown. 

Finally, it is urged, that the names of cus- 
tomers, who it is alleged ceased to do busi- 
ness with the plaintiff in consequence of the 
publication, should be given. The omission 
of the pleading in this respect may render it 
obnoxious to a motion to mate it more defi- 
nite and certain, but it is not for such omis- 
sion demurrable, the words published being 
libellous per se. Where a libel is not in 
itself actionable, and the action is sustain- 
able merely in respect of special damages, 
such damages must be stated, and in such 
case it has been held that a general aver- 



ment of loss of customers is not a sufficient 
allegation of special damage, Demm-rer 
overruled. 
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BEOADNAX v. EISNER. 

[13 Blatchf. 366.] ^ 

Circuit Court, S. D. New York. June 6, 1876. 

Rejioval— Piling Record— Cektiokari to State 
CouKT — Lacu es. 

The plaintiff took proceedings, in December, 
1875, under the act of JIarch 3d, 1875 (18 Stat. 
470), to remove into this court a suit brought 
by him in a state court. The state court made 
an order that the cause be removed, but eight- 
een days afterwards vacated such order. A 
term of this court began on the first Monday 
of April, 1876. The plaintiff, although he had, 
in January, 1876, obtained from the clerk of 
the state court a certified copy of the record, did 
not file it in this court, or enter his appear- 
ance there, but, in May, 1876, applied to this 
court to issue a certiorari to the state court, 
commanding it to remove the suit to ihis court, 
and to certify the record therein according to 
law: Hdd, that the plaintiff had been guilty of 
laches, and could not be allowed now to per- 
fect the removal of the cause; that he already 
had all which the certiorari could give to him; 
and that the application must be refused. 
[Cited in McLean v. St. Paul & 0. Ey. Co., 
Case No. 8,892; Woolridge v. M'Kenna, 8 
Fed. 667.] 
[See Kidder v. Featteau, 2 Fed. 616; Balti- 
more & O. E. Co. V. Koontz, lOi U. S. 5; 
McLean v. St. Paul & 0. Ry. Co., Case No. 
8,893; Hyde v. Phoenix Ins. Co., Id. 0,973; 
Jackson v. Mutual Life Ins. Co., Id. 7,141.] 

The plaintiff in pro. per. 

Dennis McMahon, for defendant. 

BLATCHFOED, District Judge, This suit 
was commenced in the supreme com-t of New 
York, in April, 1875. The plaintiff alleges, 
that, by proper proceedings taken by him un- 
der the provisions of the act of March 3d, 
1875, (18 Stat 470), this suit has been re- 
moved into this court, and he now presents 
to this court a petition praying that this court 
win issue a writ of certiorari to the supreme 
court of New York, commanding that court 
to remove this suit to this court for trial, and 
to certify the record therein according to law, 
and to do and perform whatever may be nec- 
essary to be done in the premises by that 
com't, to lawfully and properly bring this 
suit before this court for tilal according to 
law. In December, 1875, the plaintiff pre- 
sented to the state court a petition and a 
bond, intended as a compliance with the pro- 
visions of the act of March 3d, 1875, the al- 
leged ground for the removal of the cause 
being that the plaintiff was a citizen of New 

^ [Eeported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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Jersey, and the defendant a citizen of New 
Yort. The state coui-t, on the 28tli of De- 
cember; 1S75, made an order that the cause 
be removed for ti-ial "into the next circuit 
court of the United States for the southern 
district of New York," and that the state 
court do proceed no further therein. On the 
15th of January, 1876, the state court, on a 
rehearing of the matter, on the same papers, 
vacated the order of December 2Sth, 1875, 
and denied the motion to remove the suit 
into this com-t. 

The 3d section of the act of March 3d, 1875, 
requires that the bond on removal shall con- 
tain a condition that the petitioner for re- 
moval shall enter in the circuit court of the 
United. States, "on the first day of its then 
next session, a copy of the record" in the 
suit sought to be removed. The bond filed 
in this case, with the petition for removal, 
contains a condition that the plaintiff shall 
enter in this court "on the first day of its 
next session, a copy of the record" in this 
suit. Such 3d section further provides, that, 
"the said copy being entered as aforesaid in 
said ch'cuit court of the United States, the 
cause shall then proceed in the same manner 
as if it had been originally commenced in the 
said circuit com't." The application of the 
plaintiff jEor a certiorari is based upon the 
view that the cause cannot proceed in this 
com*t imtil a copy of the record in the state 
com-t is entered in this court; that such copy 
must be a copy certified by the clerk of the 
state court; and that it must be a copy cer- 
tified by him to this court as a return of such 
copy to this com-t by the state court on a 
removal of the cause. 

The 7th section of the act of 1875 contains 
a provision which modifies the requirement 
made by the 3d section, and embodied in 
the bond, that the copy of the record shall 
be entered in this court on the first day of 
its next session. Such modification is, that, 
if the next term of this com't shall com- 
mence within twenty days after the filing in 
the state court of the petition and bond for 
removal, the party applying for the removal 
shall have twenty days after such applica- 
tion, to file the copy of the record in this 
court. The same section makes it a misde- 
meanor, punishable by fine, or imprisonment, 
or both, for the clerk of a state court in 
which a cause removable under said act is 
pending, to refuse to the party who applies 
to remove the cause a copy of the record 
therein, after tender of the legal fees for 
such copy. It further provides, that the 
ch'cuit court to which any cause shall be re- 
movable omder the act, shall have power to 
issue a writ of certiorari to the state com*t, 
commanding the state com-t to make retm-n 
of the record in any cause removed, or in 
which any party to the cause has complied 
with the provisions for removal, and enforce 
said writ according to law. The section 
then proceeds: "and, if it shall be impossi- 
ble for the parties or persons removing any 
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cause under this act, or complying with the 
provisions for the removal thereof, to ob- 
tain such copy, for the reason that the cleric 
of said state court refuses to furnish a copy, 
on payment of legal fees, or for any other 
reason, the circuit court shall make an or- 
der requiring the prosecutor in any such ac- 
tion or proceeding to enforce forfeiture or 
recover penalty as aforesaid, to file a copy 
of the paper or proceeding by which the 
same was commenced, within such time as- 
the com-t may determine; and, in default 
thereof, the court shall dismiss the said ac- 
tion or proceeding; but, if said order shall 
be complied with, then said circuit court 
shall require the other party to plead, an3 . 
said action or proceeding shall proceed to* 
final judgment; and the said circuit court 
may make an order requiring the parties 
thereto to plead de novo; and the bond giv- 
en, conditioned as aforesaid, shall be dis- 
charged so far as it requires a copy of the 
record to be filed as aforesaid." Even on the 
assumption that the words "to enforce for- 
feiture or recover penalty as aforesaid," may 
be regarded as surplusage, and as being 
without meaning, but not as rendering the 
provision inoperative, and that all the pro- 
visions of the 7th section relate to any cause 
which is removable under the act, it is quite 
apparent that the whole object of the stat- 
ute, in respect to a copy of the record, is 
to secmre the filing in the circuit court of a 
correct copy of the record. The bond is to 
be conditioned that a copy of the record 
shall be filed. The 3d section of the statute 
does not say in terms that it must be a copy 
certified by the clerk of the state court, but 
a* copy so certified is the proper evidence 
and the best evidence of what the record is, 
and, in the absence of any other enactment^, 
the intendment would be that a copy so cer- 
tified was required. But, in addition to this,, 
the 7th section, by making it a penal offence- 
in the clerk of the state court to refuse to- 
furnish a copy of the record, shows that it 
was intended that, if possible, the copy to be- 
filed should be a copy furnished by the clerle 
of the state com-t, and certified by him. The- 
requirement that he shall f m-nish it as a copy- 
implies necessarily that he shall certify it be- 
a copy of the original in his office. The stat- 
ute, then, in fm-therance of the attempt to- 
obtain such certified copy, provides that the 
circuit court .may issue a writ of certiorari 
to the state com*t, commanding the state 
com-t to make return of the record. This, 
wi-it may issue in a case where a party- 
has in fact complied with tlie provisions of 
the act for the removal of the cause, al- 
though the state court may be of opinion 
that he has not so complied, and may have- 
refused to make an order for the removal 
of the cause. The object, therefore, of the 
writ of certiorari, commanding the state comrt 
"to make return of the record" is not to 
require the state court, as is prayed in this 
application, to remove the cause to the cir- 
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cult court for trial, but only to require tlie 
state court, througli its clerk, to certify a 
copy of the record. This coxu-t may en- 
force such writ, if it is not complied with. 
But provision is also made for a failure to 
comply with the writ, by the enactment, 
that if, for any reason, it is impossible for 
the party who desires to remove the cause to 
obtain a copy of the record certified by the 
clerk, the circuit court is to order such party 
to file a copy which is not certified by the 
clerk, and that, if that be done, it shall be 
regarded as a compliance with the condition 
of the bond. 

In the present case, the moving party pre- 
sents as a part of his moving papers, a cer- 
tificate made by the clerk of the state com-t 
on the 31st of Januaiy, 1876, certifying that 
certain papers annexed thereto are copies of 
original papers on file in his ofiice. Those 
papers embrace the entire record in this 
cause, so far as appears. Therefore, the 
clerk of the state court did, long prior to the 
first terra of this coui-t which was held next 
after the proceedings for the removal of the 
cause took place, (and which term began on 
the first Monday of April, 1S76,) furnish a 
certified copy of such record to the moving 
party, and the state court did thereby, 
through its proper officer, do everything 
which this court would require it to do by 
means of a writ of certiorari. It was the 
duty of the plaintiff, on obtaining such cer- 
tified copy, if he desired the removal of the 
cause to this court to be consummated, to 
have filed in this court on the fii'st day of 
the term above mentioned such certified copy 
of the record, and to have entered his ap- 
pearance in this court, and then, so far aS 
he was concerned, the cause would have 
been removed to this court, leaving it to the 
other party to then move this court to re- 
mand the cause to the state court. This 
was the settled practice prior to the act of 
1875, and there is nothing in that act to 
change it. Kanouse v. Martin, 15 How. [5G 
U- S.] 198; Hatch v. Chicago, E. I. & P. R. 
Co., [Case No. 6,204]. The plaintiff, there- 
fore, failed to comply with the statute and 
with the terms of the bond. Having a duly 
certified copy of the record in the state com-t, 
he failed to file or enter it in this court at 
the proper time. It not appearing that it 
ivas impossible for him to obtain such cer- 
tified copy, this court has no authority to 
.allow him to file a copy of the record, either 
■certified or not certified, at any other time 
than that specified in the bond; and a writ 
of certioi-ari now would give to him nothing 
more than he appears to have obtained, with- 
out difficulty, long before it was necessary 
for him to comply with the condition of the 
bond. The plaintiff has been guilty of 
laches, and to permit him now to takes steps 
in this court to perfect the removal of the 
cause, would be to give him a privilege 
which the statute does not confer. The ap- 
plication is refused. 
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SAilE V. KEYS et al. 

[6 McLean, 296;^ Newb. 171.] 

Circuit Court, D. Ohio. Oct. Term, 1854.= 

Cakriers—Delivekt— Reason ABLE Time— Excuse 

FOR NOJTDELIVEKY — BlI.L OF LaHISG — EVI- 
DENCE — "Pkivilege of Reshipping"— Custom 
AND Usage. 

1. It is a part of the obligation of a common 
carrier, to deliver the property placed in his 
charge within a reasonable time; but what is 
a reasonable time depends on the circumstances 
of the case. 

[Cited in Marx v. National S. S. Co., 22 Fed. 
684.] 

[See Vose v. Allen, Case No. 17,003; Liver- 
pool & G-. W, Steam Co. v. Suitter, 17 Fed, 
695.] 

2. The words, "privilege of reshippinsr," in a 
bill of lading, are intended for the benefit of the 
carrier, but do not limit his responsibility. 

3. If he undertakes to deliver goods within a 
specified time, he is liable for any delay beyoud 
that time, unless the cause of the delay is with- 
in the exceptions in the bill of lading, or occa- 
sioned by the act of God, or the public enemy. 

4. The subsidence of the water in the Ohio 
river, preventing a boat from passing up the 
falls with its cargo, is not strictly within any 
of the reasons which excuse a carrier for the 
failure to deliver goods within a reasonable 
time. 

[Cited in The Coventina, 52 Fed. 158.] 

5. But proof of a usage long established, uni- 
form and well known, to the effect, that under 
a bill of lading in the usual form, with the 
words "privilege of reshipping" inserted, a boat 
from below bound to any place above the falls, 
may wait there for a rise of water for a month 
or 'more, without incurring liability for not de- 
livering the cargo, in a reasonable time, is ad- 
missible. 

[Cited in Dorris v. Copelin. Case No. 4,011; 
The Coventina, 52 Fed. 158.] 

6. The proof in this case is conclusive of the 
existence of such usage; and therefore, the de- 
tention of the boat with its cargo, for thirty 
days or upwards, does not deprive the owner 
of a right to recover full freight to the place 
of consignment, if the property wag delivered 
with promptness, after the first rise in the river. 

[In admiralty. Libels by James M. Broad- 
well, as master, for the owners of the steam- 
boat Princess No. 3, against J. 0. Butler & 
Co., and against Keys, Maltby & Co., for 
the recovery of freight alleged to be due. 
Decree for libellant.] 

Lincoln, "Warnock & Smith, for libellant 
Coffin & Groesbeck, for respondents. 

LEAVITT, Disti-ict Judge. As the ques- 
tions in these cases arise on nearly the same 
facts, and depend on the same principles, 
they will be considered together- They are 
suits in admiralty, brought by the libellant 
as master, for the owners of the steamboat 
Princess No. 3, to recover freight alleged to 
be due for the transportation, in the fii'st 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 

= [Newb. 171, states that this case was deter- 
mined in the district court.] 
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named case, of a large quantity of molasses, 
and in the otlier, of sugar, from New Or- 
leans to Cincinnati. 

Tlie facts necessary to be noticed, in the 
decision of the points presented, are, that on 
the 19th of February, 1853, the agents of the 
said Butler & Co. shipped, on the Princess 
No. 3, at New Orleans, tovr hundred barrels 
of molasses, and the agents of Keys, Maltby 
& Co., at the same time and place, shipped 
on said boat, one hundred and eighty-nine 
hogsheads of sugar, consigned to those liouses 
respectively, at Cincinnati. Bills of lading 
were signed by the libeUant, in both cases, 
as master, in the usual form, undertaldng for 
the delivery of said property to the consign- 
ees, at Cincinnati; the dangers of the naviga- 
tion and of fire only excepted, at a rate of 
compensation stated in the bills. To both the 
bills of lading were attached, the words, 
^'privilege of reshipping." Within a day or 
two after the date of the bills of lading, the 
boat proceeded up the river, and arrived at 
the foot of the falls of the Ohio river, with- 
out accident or detention, on the 5th of 
March. It is admitted by the answers of 
the respondents, that their agents, at the 
time of the shipments, were apprised of the 
fact that, from the size of the steamboat, 
it could not pass through the locks of the 
canal around the falls, and consequently, 
that the cargo coidd not reach its destina- 
tion, on that boat, in any other way than by 
passing over the falls. It is also an ad- 
mitted fact, that on the arrival of the boat 
at the falls, the river had fallen so low, that 
there was not depth of water sufficient to 
permit its passage over them, and that it 
continued in that stage for about one month. 
At the expiration of that time, there was a 
swell in the river, which enabled the boat to 
proceed up; and, on the 10th of April, it ar- 
rived at Cincinnati, and the cargo was de- 
livered to the consignees. It is satisfactorily 
proved, that the time usually occupie'd in 
making the trip from New Orleans to Cincin- 
nati, in favorable weather, and- no accident 
occurring, is from ten to twelve days. There 
was therefore a detention of the boat, at the 
falls, (Jf upwards of thirty days. It is clear- 
ly established by the evidence in these cases, 
that during the period of the detention of 
the boat, there was a decline in the price of 
molasses, at Cincinnati, of from two tq five 
■cents the gallon, and in sugar from one- 
eighth to three-eighths of a cent in the pound. 
The respondents respectively allege, that they 
are entitied to a set-off against the claim 
for freight, equal to the decline in the market 
value of the articles shipped, occurring while 
the boat was delayed ^t the falls. And thia 
is the principal question arising in these 
■cases. 

The respondents insist, that the libeUant 
failed to deliver the property shipped, accord- 
ing to the obligation of the bills of lading, 
and that the o'wners of the boat are there- 
fore liable for any loss sustained by reason 



of such failure. They insist, that by the 
terms of the bills of lading, the carrier was* 
bound to deliver the cargo, with all practica- 
ble diligence, and that if, by reason of low 
water at the falls, the boat could not pass 
up, he was bound to reship, or by some other 
means ensure the prompt delivery of the 
property to the consignees. On the other 
hand, the libeUant contends, that the molass- 
es and sugar were shipped by the agents of 
the respondents, with a knowledge that the 
falls of the Ohio might present an obstruc- 
tion to the upward passage of the boat, and 
that his contract, by a fair construction of 
the biUs of lading, was to deliver the cargo, 
with reasonable diligence, in contemplation 
of such obstruction; and that proceeding to 
Cincinnati with promptness and diligence, as 
soon as the state of the river would permit, 
and safely deUvering the cargo there, was a 
fuU discharge of his contract as contained in 
the bills of lading. The libeUant also in- 
sists, that the words, "privilege of reship- 
ping," inserted in the biUs of lading, instead 
of creating an obligation to reship at the 
falls, in case of low water, are to be con- 
stinied as a privilege, enuring to his benefit, 
and designed to secmre the right, should the 
interests of the owners of the boat require it, 
to reship the cargo at the faUs, or at any 
other point. 

I am not aware of any judicial decision, 
settling the legal import and construction 
of these words, with reference to a state 
of facts similar to those presented in these 
cases. The phrase "privilege of reshipping" 
is one in common use, in carrying on the 
commerce of the western waters; and ques- 
tions have been of frequent occm'rence, in 
suits against carriers to recover for the loss 
of, or injury to property, where there has 
been a reshipment imder the right secured 
by these words in the bill of lading. But I 
know of none— nor have any been referred 
to— determining their effect, in a case assert- 
ing a loss, from a failure to deliver within 
a reasonable time. In the cases referred to, 
involving liability for Ipss or damage, it 
is weU settled, that the privilege of reship- 
ping in a bill of lading, is intended for the 
benefit of the carrier, but does not limit his 
responsibility. He is bound for the safe de- 
livery of the property committed to him, 
precisely as if such words were not used in 
the bill of lading. The stringency with 
which the law holds him to this liability is 
well known, and need not be here stated. 

That it is a part of the obligation assumed 
by a carrier of goods for hire, to deliver them 
within a reasonable time, is not controvertible. 
But what shall constitute a reasonable time, 
depends on the peculiar circumstances of 
the case. 1 Pars. Cont p. 657; Fland. Shipp. 
312. And this is the principle which must 
govern, in giving a construction to these 
bills of lading. No time is stated in them, 
within which the carrier obligated himself 
to deliver the goods. If such a stipulation 
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had been a part of the contract, there would 
have been a liability for any delay beyond 
that^time, unless it was occasioned by the 
act of God, or the public enemy; or was ow- 
ing to the usual perils of nayigation or fire, 
which are expressly excepted in the bills of 
lading. In strictness, the subsidence of the 
water in the Ohio river, which prevented the 
boat from passing over the falls, was not a 
cause of delay, which within any of these 
principles would excuse the carrier from the 
obligation imposed by law, to deliver the 
property within a reasonable time. It was 
practicable to have delivered the cargo at 
Cincinnati, by draying the molasses and 
sugar around the falls, and reshipping on 
other boats. But this would have been at- 
tended with very considerable expense to 
the carrier, and some loss and injmy to the 
cargo. "Was the carrier boimd to incur this 
expense, and was he justified in detaining 
the property at the falls, awaiting a rise in 
the river? Apart from all extrinsic facts, 
there would seem to have been an obligation 
on the carrier to avail himself of all the 
means within his power, to forward the 
sugar and molasses to the consignees, in 
the fulfilment of his undertaking, according 
to the legal import of the bills of lading, to 
deliver them within a reasonable time. But 
it is insisted, that the uniform usage among 
those connected with the commerce of the 
Ohio and Mississippi livers, either as ship- 
pers or carriers, sanctions a different con- 
struction; and that, in conformity with that 
usage, the libellant in these cases was justi- 
fied in waiting at the falls, till there should 
be a stage of water that would enable the 
boat to pass up. 

That evidence of such usage is admissi- 
ble, seems clear upon the authorities appli- 
cable to the subject. It is well settled, that 
a written contract cannot be varied, con- 
trolled, or contradicted by parol proof. But 
in the case of The Reeside [Case No. 11,657], 
Judge Stoiy said, "the true and appropriate 
ofiice of a usage or custom is to interpret 
the otherwise indeterminate intentions of 
parties, and to ascertain the natm'e and ex- 
tent of their contracts, arising not from ex- 
press stipulations, but from mere implica- 
tions or presumptions, and acts of a doubtful 
or equivocal character. It may also be ad- 
mitted to ascertain the true meaning of a 
particular word, or of particular words in 
a given instrument, wneu the word or words 
have various senses," etc. In the case of 
Wayne v. The General Pike, 16 Ohio, 421, it 
was held, that where terms used in a bill 
of lading, have by usage acquired a pai'ticu- 
lar signification, the parties will be presumed 
to have used them in that sense; but usage 
will not be permitted to control the terms 
used, unless it is established by clear and 
satisfactory proof; other decisions to the 
same effect have been made, to which it is 
not deemed necessary specially to refer. At 
this day, there can be no doubt, that proof 



of usage is admissible in explanation of the 
intention of the parties, if that intention is 
doubtful or equivocal. And when clearly 
proved, it will be regarded as in the con- 
templation of the parties, at the time the 
instrument was executed, and as virtually 
embodied in it. In 1 Pars. Cont. p. 661, it 
is said, that "usage so long established, so 
uniform, and so well known, that it may be 
supposed the parties to the contract knew it, 
and referred to it, becomes, as it were, a 
part of the contract, and may modify in an 
important manner the rights and duties of 
the parties." 

The evidence of a usage fixing the meaning 
and construction of the words, privilege of 
reshipping, fully meets the requirement of 
these authorities. A number of witnesses, 
of high standing and intelligence, and gi-eat 
experience, in the commerce and busineri 
of the west, embracing both shippers and 
carriers, say, that this phrase has been 
known to them for many years; and that 
when used in shipments from below, to any 
point above the falls of the Ohio, it is in- 
tended for the benefit of the carrier; leaving 
it to his choice to reship or not, as he may 
deem most for his interest; but it is never 
understood as creating an obligation to re- 
ship. These witnesses say, in reference to 
the obstruction at the falls of the Ohio, the 
words not only do not import the duty of 
reshipping, but that in case of inability to 
pass the falls from low water, the carrier 
incurs no liability for the detention, though 
it should be for an entire season. And sev- 
eral of the witnesses testify, that in all cases 
where it is intended to impose the obligation 
to reship, the words, "to be reshipped," are 
xmiformly used. The proof therefore of a 
well known and established usage, in the 
particular referred to, is full and satisfac- 
tory. It results, that the libellant has not 
violated his contract hy detaining his cargo 
at the falls for the period of something more 
than thirty days, and is therefore entitled 
to a decree for full freight to Cincinnati, 
according to the rates specified in the bills 
of lading, with interest thereon from the 
time it accrued. 



BROADWELL v. KEYS. See Case No. 1,- 
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Case ITo. 1,911. 

BROADWELL v. McCLISH et al. 

[1 Cranch, C. C. 4.] » 

Circuit Court, District of Columbia. April 
Term, 1801. 

EviDESCE — Best and Secondary — Absence op 
Subscribing Witness. 

The fact that the plaintiffs counsel had made 
diligent inquiry and could not hear where the 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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subscribing -witness lived, is not safficient to 
dispense witli his testimony, if it appears that 
he was in the country. 
[See Clarke v. Courtney, 5 Pet. (30 IT. S.) 

319; Cooke v. Woodrow, Case No. 3,181; 

Sampson v. Johnson, Id. 12,281; Whann v. 

Hall, Id. 17,478; Rhodes v. Eigg, Id. 11,- 

749.] 

At law. Assumpsit [by Simon Broad- 
well] against the defendants [McClish and 
WolTes], as indorsers of James Patterson's 
note. 

There was a subscribing witness to the 
note, and in order to induce the court to dis- 
pense with proof by the subscribing wit- 
ness, E. J. Lee, counsel for the plaintiff, 
made affidavit that he had made diligent in- 
quiry and could not hear where the sub- 
scribing witness lived. The defendant pro- 
duced a witness who testified that he saw 
the subscribing witness in Baltimore last 
February, and that he was working at his 
trade there. 

THE COURT refused to dispense with his 
testimony, and the plaintifiC became nonsuit 



Case 'No. 1,91S. 

BROCK V. HOPPOOK. 

[2 N. B. R. (1868) 7 (Quarto, 2).] * 

District Court, S. D. New York. 

Bankedptcy — Involuntary — Petitios — Act op 
Bankbdptct— "Legal Process." 

1. Although the letter of the United States 
bankrupt act of 1867 [14 Stat. 537] would seem 
to throw the burden of proof upon the debtor 
to disprove the facts set forth in the petition 
filed against him, the creditor ought to be com- 
pelled to make out his case as in any other 
issue. 

[Distinguished in Re Skelley, Case No. 12,- 
921. Questioned in Re Price, Id. 11,411.] 

2. An esamination in supplementary proceed- 
ings under section two hundred and ninety-two 
of the Code of tie state of New York is "legal 
process" within the meaning of section thirty- 
nine of the bankrupt act. 

[Cited in Re Merchants' Ins. Co., Case No. 
9,441.] 

In bankruptcy. The creditor [Brock] pre- 
sented his petition under the provision in 
section thirty-nine of the act which author- 
izes the creditor to proceed against the debt- 
or and have him declared a bankrupt in 
case he "shall conceal himself to avoid the 
service of process in an action for the re- 
covery of a debt or demand provable under 
the act" The debtor [Hoppock] appeared by 
counsel and demanded a trial by jm*y. On 
the trial the debtor's coimsel contended that, 
notwithstanding the forty-first section of the 
act provides, "that if upon such hearing and 

• [Reprinted by permission.] 



trial the debtor proves to the satisfaction of 
the court or the jw:j that the facts set forth 
in the petition are not true," stiU although 
the letter of the statute would seem to throw 
the burden of proof upon the debtor to dis- 
prove the facts set forth in the petition, yet 
the petitioner ought to be compelled to make 
out his case as in any other issue. 

BLATCHPORD, District Judge, construed 
the statute as contended for, and directed the 
creditor to establish his debt before proceed- 
ing to show acts of bankruptcy. The cred- 
itor then proved his debt and showed, acts 
tending to prove concealment on the part of 
the debtor to avoid the service of process. 
The creditor showed that a number of judg- 
ments had been rendered against the debtor, 
and executions returned, and that orders had 
been made for the debtor's examination on 
proceedings supplemental to execution, and 
that upon attempts to serve such orders the 
debtor could not be found at his residence 
or usual place of business. 

Mr. Charles Tracy, for the debtor, contend- 
ed that such an order was not a process. 
The court held that such an order was a 
legal process within the meaning of the act. 

Mr. Amos G. Hull, counsel for the cred- 
itor, then proved that a summons and com- 
plaint upon a foreign judgment for ten thou- 
sand doUars, in behalf of the petitioner, had 
been placed in the hands of one of his clerks 
to be served, and also in the hands of a 
deputy of the sheriff of the city and coimty 
of New York; and that neither his derk nor 
the deputy had been able, after numerous 
efforts, to find the debtor from the 9th of 
March to the 2d of May. There were numer- 
ous witnesses called on behalf of the cred- 
itor, tending to show that the friends and 
relatives of the debtor had stated that he 
had gone west, but had refused to state 
where west. 

Mr, Tracy cited in debtor's behalf, 1 Wash. 
0. 0. 29 [Barnes v. Billington, Case No. 1,- 
015]; 4 How. 

Mr. Hull, on the question of concealment, 
cited 12 Barb. 265; 9 Bast, 487; 2 Com. Dig. 
tit. "Bankruptcy," 0. ■ 

The jury fotmd a verdict in favor of the 
creditor, and that the debtor committed the 
act of bankruptcy set forth in the creditor's 
petition. 

Hull and Childs, for creditor. 
Haddock, Tracy & Olmstead, for debtor. 
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BROCK V. The JOHN M. WAIiSH. 

[The case reported under above title in 24 Int. 
Rev. Rec 207, is the same as Case No, 7,359,] 
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Case No. 1,914. 

BROCK V. TERRELL. 

t2 N. B. E. (1869) 643 (Quarto, 190); 1 Chi. 
Leg. News, 349.] ^ 

District Court, S, D. Mississippi. 

Bakkkuptot — Proof asd Patment of Debts — 
Lien op Landlord — Distkaist for Rent — Act 
OF Bankkuptcy. 

1. A debtor promised in -writing to deliver 
six thousand four hundred pounds of cotton to 
pay for rent, and for mules, corn, and fodder 
bought from landlord. The debtor assigned 
cotton and farm-stock to his brother to pay just 
debts, with his own and brother's knowledge 
of his insolvency, and subsequently was ad- 
judged a bankrupt. Held, landlord could not 
distrain under the statutes of Mississippi, and 
had no lien on cotton raised as against general 
creditors. 

[Cited in Re Mallory, Case No. 8,991; Re 
Brinkman, Id. 1,884; Re Dole, Id. 3,965.] 

2. The debtor's transfer to his brother was an 
act of bankruptcy. 

[3. Cited in Re St. Helen Mill Co., Case No. 
12,222, to the point that the assignee is the 
agent of the creditors, and as such may main- 
tain proceedings in regard to the property of the 
bankrupt which, on grounds of public policy or 
otherwise, the latter would not be allowed to 
do.] 

In. bankruptcy. 

HILL, District Judge. This cause is sub- 
mitted upon petitions in the nature of orig- 
inal bill, cross bill, answers, and proofs. 
The original bill was filed by A, J. Terrell, 
bankrupt (there being no assignee appointed), 
to enjoin proceedings imder the statute to 
distrain for rent, brought by Brock against 
A. J. Terrell. The proceedings were found- 
ed upon a written obligation made by A. J. 
Terrell to Brock, promising to deliver six 
tliousand foiu* hundred pounds of good lint 
cotton, in payment of rent of land, and for 
mules, corn, and fodder, purchased from 
Brock. 

This proceeding cannot be maintained for 
three reasons: First. It is a contract to de- 
liver property, and not to pay money. Sec- 
ond. It embraces payment for property, as 
well as rent of land. Third. The proceed- 
ings were commencjsd after the act of bank- 
ruptcy, or the filing of bankrupt's petition. 
The injunction must therefore be made per- 
petual, and the defendant Brock, in that pe- 
tition, be taxed with the costs, so far as they 
may have accrued upon that proceeding. 

The cross bill alleges that A. J. Terrell, by 
his written contract, is bound to deliver to 
the said Brock twelve bales of cotton weigh- 
ing four hundred pounds each, which he has 
failed to do, and that petitioner has a lien 
on said cot'ton under said written conti'act, 
worth, at the time it was contracted to be 
delivered, twenty-five cents per pound. That 
said Terrell is proceeding to obtain a dis- 
charge from his debts and liabilities imder 
the bankrupt act, but that no assignee has 

^ Preprinted from 2 N. B. R. .643 (Quarto, 
190), by permission. 1 Chi, Leg. News, 349, 
only contains a partial report.] 



as yet been appointed. That said banki-upt, 
in his schedules, set forth no secm-ed cred- 
itors, but states said claim as an unsecured 
claim. That a short time before said bank- 
rupt filed his petition, he fraudulently sold 
and conveyed to said J. C. Terrell, his broth- 
er, a number of mules, bales of cotton and 
other property, and fraudulently failed to 
place the same on his schedules. That, at 
the time said ti'ansfer was made, said A. J. 
Terrell was insolvent, which was then well 
known to said J. G, TeiTeU, and that said 
transfer was made to give a fraudulent pref- 
erence to said J. C. Terrell, over other cred- 
itors; and prays that all of said property tie 
delivered up, or its value paid, first, for the 
satisfaction of said claim, and the balance, if 
any, for distribution among the other cred- 
itors. 

The answer of said A. J. Terrell and J. 0. 
Terrell, admits the execution of the written 
eonti-act and the sale of the property to J. 0. 
Terrell, but denies that said contract was 
fraudulent, as charged, but that the property 
was sold at a fair price, in payment of debts 
due said J. C. Terrell and others, for the 
payment of which h.e was bound. That in 
October, 1868, A. J. Terrell delivered to said 
Brock four bales of cotton, in full payment 
for the rent, corn, and fodder. That the 
mules were bound by deed of trust to Price, 
trustee, to secure the payment of a debt due 
to Coffee, and were delivered to the ti'ustee, 
all of which was in full discharge and pay- 
ment of the obligation. 

Three questions are thus presented: First. 
Was the obligation to deliver the cotton dis- 
cbarged, as claimed in the answer? Second. 
If not, was the claim a lien on the cotton 
raised on the place and sold to J. C. Terrell, 
and if so, for how much? Third. Was the 
ti'ansfer fraudulent and void, within the 
meaning of the banki-upt act? 

1. It is admitted that four bales of cotton 
were delivered in part payment of the six 
thousand four hundred pounds originally due, 
and that the mules were taken to satisfy the 
trust-deed to Price. Brock, in his testimony, 
states that the mules, in the trade, were esti- 
mated at six bales of cotton, and A. J. Terrell 
states that they were estimated at six hun- 
dred dollars, but, in his scbedule, says they 
were estimated at five himdred dollars. Six 
bales of cotton, at the price at the time of de- 
livery, would be about five himdred dollars. It 
is therefore fair to consider six bales as be- 
ing discharged by the failure of title to the 
mules, which leaves six bales, less one hun- 
dred and fifteen pounds, the surplus weight 
of the four bales delivei'ed, over and above 
the average four hundred pounds. It is also 
in proof that fifty doUars were paid to one 
of the Terrells for Brock. Brock states that 
it was on another account, but the explana- 
tion is not explicit, and therefore that amount 
should be added to the one hundred and 
fifteen pounds of cotton, as a credit upon the 
remaining six bales. The agreement to re- 
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ceive the four bales and the fifty dollars in 
payment, is denied by Brock; no reason is. 
given why it should have been done, and Ter> 
rell put the claim in his schedule of debts, for 
"Which he ofifers an explanation, but not a 
satisfactory one. The debt being admitted 
to have once existed, the onus of proving 
the payment is on the debtor, which is not 
made out by his own proof, denied by Brock. 
When we take the want of a reason for such 
acceptance, and the other fact, that it was 
embraced in the schedule, I think the claim 
is sufficiently established to two ' thousand 
four hundred pounds, less the one hundred 
and fifteen pounds and the fifty dollars. 
Cotton, at the time of delivery, was selling 
at twenty to twenty-two cents, say twenty- 
one, making balance due four hundred and 
twenty-nine dollars and eighty-five cents, 

2. Was this claim a lien on the cotton as 
against the general creditors of said bank- 
rupt The deed of trust, if it may be so 
called, was not admowledged or recorded, 
and consequently could only be held a lien as 
against the maker or his personal repre- 
sentative. The assignee is the agent of the 
creditors; the assignment is to him for their 
use, and is not affected by secret liens. Had 
the contract provided that Brock should have 
such a part of the crop, or a specific number 
of bales of the crop, then Brock would have 
been a joint owner with A. J. Terrell, of the 
crop to that extent; but the contract is for 
the delivery of so many pounds of cotton, 
without specifying where grown. The re- 
sult is, Brock can only claim as a general 
creditor. 

3. Was the transfer to J. C. Terrell void 
in contemplation of the bankrupt law? The 
transfer was made the 13th December, 186S, 
and embraced all the property A. J. Terrell 
had, except a very few exempt articles, not 
reserving a cow, or hog, or a bushel of corn. 
The schedule of debts owing, shows besides 
this claim nearly two thousand dollars, all 
made in 1S64 and since, quite an amount in 
1867. To these amounts add interest, audit 
will swell up to nearly two thousand five 
hundred dollars. It is impossible to suppose 
he could have been ignorant of his insol- 
vency and bankruptcy, for he had broken up 
business, and gone to live with his brother. 
J. 0. Terrell admits that at the time he knew 
that his brother, A. J. Terrell, was insolvent, 
and insists that the property received was 
not of sufficient value to pay him. In proof 
that he knew of his insolvency, he prom- 
ised, if it sold for more than enough to pay 
what he was bound for and what was 
owing him, he would apply the remainder to 
other debts; besides, was to take care of A. 
J. Terrell and his family. He knew that it 
was all the means of his brother, subject to 
execution; besides, that owing to the injury 
his brother had received, he was not ex- 
pected to raise a crop the present year. The 
debts paid to others for which J. C. TerreU 
was bound, with that owing to himself and 



J. H. Terrell, amounted to twelve hundi-ed 
and fifty-seven dollars and fifty cents. The 
property received and disposed of in the pay- 
ment of these debts, is stated to be ten bales 
of cotton, or about that number, but it is ad- 
mitted there were twenty-four bales made; 
four were delivered to Brock, and one 
went to pay hands, leaving nine others imac- 
counted for, besides the other property. Ac- 
cording to the estimates, the cotton in the. 
batch made ten bales, which, at eighteen 
cents, the price he sold at, makes the seven 
hundred and twenty dollars. The remain- 
ing nine bales, if J. 0. Terrell received them, 
are good cotton, having been picked out be- 
fore it became so much damaged, and would, 
at twenty-two cents, make seven hundred 
and ninety-two dollars, and in all fifteen hun- 
dred and twelve dollars. From this deduct 
two hundred dollars for gathering, prepar- 
ing for market, &e., and it leaves over thir- 
teen hundred dollars. The ■ other property, 
at the estimates, amounts to about four hun- 
dred and fifty dollars— in all say seventeen 
hundred and fifty dollars. The individual 
claim for four or five hundred dollars was 
not estimated in the trade. 
.To hold that this was not a void sale, in 
contemplation of the thiriy-fifth section of 
the bankrupt law [14 Stat 534], would be a 
violent presumption. It was certainly giving 
an unfair preference to one creditor over 
others, within the knowledge of both con- 
tracting parties, and they must be presumed 
to have intended the reasonable result of 
their own action. The contract must there- 
fore be held void, but in so holding, it is but 
fair that J, C. Terrell, who has assumed the 
care of his brother and family, shall have 
the means to do so which A. J. Terrell would 
have had, if the transaction had not taken 
place. This would give him the horse, the 
corn, the fodder, the cattle, and twenty head 
of the- hogs, which will only charge him with 
one mule, and about twenty-five dollars for 
the balance of the hogs, in addition to the 
cotton, unless it shall be made to appear that 
he received other property under said sale. 
The ch'cumstances of A. J. Terrell at the 
time the sale was made, rendered it neces- 
sary to make the sale to some one, to save 
the property from destruction, and although 
not sufficient to render the sale valid, so as 
to give J. 0. Terrell the preference claimed, 
wiU upon principles of equity allow him to 
come in and prove the twelve hundred and 
fifty-seven dollars and fifty cents which was 
paid ofE after the pm-chase by him. But 
the true amounts with which he should be 
charged not appearing to. the court this cause 
must be referred for an accoimt, and J. 0. 
Terrell must deliver to the assignee any of 
.said cotton or hogs remaining on hand, for 
sale as other property belonging to the 
estates of banlarupts. 

All other questions will be resei'ved tmtil 
the report of the commissioner shall be 
made. 
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Case 'No. 1,915. 

BROCKET T. JOHNS. 

[1 Cranch, O. 0. 100.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1802. 

Laxdlokd axd Tenant — Rent — Landlord's Lien 

— ATrACHMENT. 

Under tlie statute of Virginia, goods not up- 
on the premises may be attached to secure rent 
not due. 

At law. Attacbment to secure rent not 
due, was levied on goods not upon the de- 
mised premises. 

Mr. Youngs moved to quash the attachment, 
■contending that the law only meant to give 
the same remedy before as after the rent be- 
came due, and that nothing could be at- 
tached unless on the premises. 

But THE COURT overruled the motion to 
<iuash. The act does not confine the attach- 
ment to goods on the premises. The object 
of the law is to compel the tenant to give se- 
curity for his rent, and it is of no importance 
what property is seized to produce that ef- 
fect (KILTY, Chief Judge, contra.) 



BROCKETT (ALEXANDRIA v.). See 
Cases Nos. 181 and 182. 



Case No. 1,916. 

BROCICETT V. HAMaiOND. 

[2 Cranch, C. C. 56.]^ 

Circuit Court, District of Columbia. July 
Term, 1812. 

Pleading — Declakations — ^Indebitatus Assujip- 

SIT. 

If there be a special agreement, not under 
seal, and the plaintiff has executed it on his 
part exactly according to its terms, he may 
recover the contract price in an action, of in- 
debitatus assumpsit for work and labor done, 
and materials furnished, without a special 
count upon the written agreement. 

At law. Indebitatus assumpsit and quan- 
tum meruit for work and labor done, and ma- 
terials furnished. 

The defendant proved a special agreement 
in writing, not under seal. 

The plaintiff ofEered to prove that he did 
the work, &c., exactly according to the agree- 
ment, and that the price stated in the general 
indebitatus assumpsilP was the contract 
price. 

Mr. Taylor, for the defendant, objected 
that the plaintiff! could not recover upon the 
general count. 

But the COURT (THRUSTON, Circuit 
Judge, absent) overruled the objection. 

NOTE [from original report]. See 1 Chit. PI. 
340; Gordon v. Martin, Fitzg. 302; Alcorn v. 
Westbrook, 1 Wils. 117; Bull. N. P. 139; Giles 
V. Edwards, 7 Term R. 181; Mussen v. Price, 

^ [Reported by Hon. William Cranch, Chief 
.Tudge.] 



4 East, 147; Atty v. Parish, 1 Bos. & P. (N. S.) 
104; Cooke v. Munstone. Id. 351; Clarke v. 
Gi-ay, 6 East, 569; Brooke v. White, 1 Bos. & 
P. (N. S.) 331; Bank of Columbia v. Patterson 
(Feb. Term, 1813) 7 Cranch [11 U. S.] 209. 



BROCKETT (UNITED STATES v.). See 
Case No. 14,651. 

BROOKIUS (UNITED STATES v.). Seo 
Case No. 14,052. 



Case No. 1,917. 

In re BROCKWAY. 

[6 Ben. 326;^ 7 N. B. R. 595.] 

District Court, S. D. New York. Jan. 29, 1873. 

Evidence — Docujiexts — Proper Books op Ac- 
count — Check. 
On an examination of a bankrupt, under speci- 
fications in opposition to his discharge, the 
question was whether the bankrupt had kept 
proper hooks of account. The opposing crefl- 
itor had offered in evidence the stump of a 
check in a check book. The bankrupt offered 
the check itself in evidence, which was objected 
to. Held, that the check was admissible in evi- 
dence. 

In bankruptcy. 

[By I. T. WiUiams, Register:] 

' [I, the undersigned register in charge of 
the above entitled matter, do hereby certify 
to the judge of the said district, that in the 
coiu'se of the proceedings in this matter be- 
fore me, to wit: while taking testimony in 
support of specifications in opposition to the 
discharge of the said bankrupt [WiUiam E. 
Brockway], filed by Edward Tracy, one of 
the creditors of said bankrupt, which said 
specifications charged, among other things, 
that the said bankrupt, being a merchant or 
tradesman, had not, subsequently to the pas- 
sage of the bankrupt act, kept proper books 
of account. Coimsel for the creditor opens 
the check book of the banki-upt to the stump 
•pf check numbered 863, as an instance of 
improper boolikeeping. The stump has on 
it the following words and figures: "Paid 
1587 76," and nothing more. The counsel 
for the bankrupt on the cross-examination of 
the witness, who is an expert in bookkeep- 
ing, produces a cancelled check drawn by the 
banltrupt in the usual form, numbered 863, 
bearing date Nov. 30, 1869, payable to the 
order of Foster & Bros., for the sum of one 
thousand five hundred and eighty-seven dol- 
lars and seventy-six cents, which was ap- 
parently torn off from said stump, and offers 
the same in evidence as supplementing or 
supplying the omission upon the stump of 
said cheek book. 

[The counsel for the creditor objects, that 
such check is no part of the books of the said 
bankrupt, and that the production thereof 
does not tend to prove that the said books 
have been properly kept— that the defect in 

^ [Reported by Robert D, Benedict, Esq., and 
here reprinted by permission.] 
= [From 7 N. B. B. 595.] 
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the keeping of said check book under con- 
sldeL-ation cannot be obviated or aided by the 
production of said cancelled check. Upon 
this objection the counsel for the bankrupt 
takes issue; and as similar questions will 
arise in course of the examination, it is 
thought it will save time and expense, to 
have said question disposed of at this stage 
of the testimony. And I, the register afore- 
said, do hereby certify that the said objec- 
tion to the testimony so ofEered, is, in my 
opinion, well taken, for the following rea- 
sons, to wit: No doubt is raised that the 
banlo-upt was a "merchant" within the mean- 
ing of the provision in question. The sole 
Issue is, whether the books of accoimt which 
he kept were proper books of account. This 
provision has reference to the period subse- 
quent to the passage of the act up to the 
time of the filing of the petition in bank- 
ruptcy. The statute is in its object pre- 
ventive; it is a statute of "frauds and per- 
juries." It requires a merchant, if indeed he 
should ever come to apply for the benefit of 
the act, to show that during the period afore- 
said and up to the time of the filing of the 
petition in bankruptcy he had kept proper 
books of account; such books as would re- 
veal his business situation as well to his 
creditors as to himself; such books as would, 
upon their face, show the property and ef- 
fects of the bankrupt upon the. one hand, 
and his liabilities upon the other, to any one 
familiar with the ordinary methods of book- 
keeping. The bankrupt is denied his dis- 
charge, however honest he may have been in 
his transactions, imless this is done. The 
provision may, therefore, be almost said to 
be penal in its effect. The object of the pro- 
vision seems to be to save the necessity of 
looking beyond the banlirupt's books to as- 
certain the state of his affairs when he pre- 
.sents himself or is driven into bankruptcy, 
to put fraud and perjm-y beyond his power, 
so far as such a provision may tend to do so, 
as well as to give his creditors at all times 
an opportunity to know with certainty the 
sfcite of his affairs should doubts arise as to 
his solvency or his liability to become' in- 
solvent. The merchant is admonished in ad- 
vance that if he would be discharged from his 
obligations in bankruptcy, he must keep such 
books of accoimt as will, at all times, "ex- 
hibit to his creditors his position, so that 
when placed before them for investigation 
they may at' once ascertain his standing and 
property, and the result of his business, and 
whether everything has been fair and hon- 
.est on his part." In re Gay [Case No. 5,279]; 
In re Newman [Id. 10,175] ; In re Solomon [Id. 
13,167]; In re Keach [Id. 7,629]. ' 
[Anything short of this interpretation 
woidd render the provision in question wholly 
nugatory. It would be simply a provision that 
the bankrupt shoidd, either by his books, ac- 
counts, papers and verbal testimony, show 
that his dealings have been just and fair, 
while other provisions of the same section do 



all this far more concisely and effectually. 
The status of the books is fixed from day to 
day as the business of the merchant progress- 
es. The time of making the entry is an element 
of propriety in all bookkeeping. The pre- 
sumption in favor of an entry over a ver- 
bal statement rests upon the presumption 
that the entry was made at the time of the 
transaction, not only while it was fresh in 
the memory, but before any change of cir- 
cumstances had supplied a motive to make 
the entry contrary to the fact All pre- 
sumption in favor of an entry is gone when 
it appears that it was not made cotempora- 
neously with the transaction to which it re- 
fers. The proof objected to and the issue 
found thereon, assert the right to supply all 
defects in tlie books by papers or evidence 
de hors the books. If evidence of this char- 
acter, to never so great an extent, were 
given, it would be difficult to see how that 
would effect the books themselves. It might 
show, integrity and fair dealing, but it would 
not show that the books had been properly 
kept. On the other hand, such evidence is 
pregnant with the admission that they had 
not been properly kept. I am, therefore, of 
opinion that the objection should be sus- 
tained.] ' 

BLATOHFORD, District Judge. I think 
the check is admissible in evidence, as having 
once formed a part of the book, and as show- 
ing, with the stump, just how the book was 
kept 



BROD (UNITED STATES v.). See Case No. 
14,653. 



Case 3Sro. 1,918. 

In re BRODBDEAD. 

[3 Ben. 106; 2 N. B. R. 278 (Quarto, 93); 1 
Chi. Leg. News, 107.]^ 

District Court, B. D. New Tork. Dec. Term, 
1868. 

BaKKRUPTOT— ASSIGXMEST WITHOUT PREFERENCE 

— ^Intent of Bankrupt — Presumption. 

Where a bankrupt, who had failed on Feb. 
25th, 1868, on that day made an assignment of 
all his property for the benefit of all his cred- 
itors without preference, and on Feb. 29th, 
filed his petition in bankruptcy: Keld, that even 
if the bankrupt could be allowed to show, that 
he had no intention, at the time of making his 
assitniment, of filing a petition in bankruptcy, 
yet he had failed to show it. His denial of such 
intention, in the absence of any confirmatory 
circumstances, is not sufficient to repel the pre- 
sumption which arises from the fact. That, 
therefore, his discharge must be refused. 

[Cited in Re Rainsford, Case No. 11,537; 
Re Seeley, Id. 12,628.] 

[In bankruptcy. In the matter of James 
Brodhead. Discharge refused.] 

» [From 7 N. B. R. 595.] 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Chi. Leg. News, 
107, contains only a partial report] 
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BENEDICT, District Judge. This case 
comes before me upon specifications of cer- 
tain objections to the discharge of the bank- 
rupt. The main ground relied on in opposi- 
tion to the discharge, arises under the first 
specification, which is, in substance, that the 
banlirupt, in contemplation of becoming 
banknipt, made an assignment of his prop- 
erty for the purpose of preventing it from 
coming into the hands of the assignee in 
bankruptcy, and being distributed under the 
provisions of the bankruptcy act. The evi- 
dence bearing upon the specification as pre- 
sented to me, consists solely of the testimony 
of the bankrupt given in writing, from which 
it appears that the banki-upt failed on the 
25th day of February, 1868, for a large sum, 
and upon the same day executed a general 
assignment of all his property, then of the 
nominal value of over $100,000, and conced- 
ed to be of at least the value of $20,000, to 
one Peter Ologher, of Utica, in this state, in 
ti-ust for the benefit of his creditors, without 
preference. The assignment has not been 
produced before me, but its contents and ef- 
fect are stated by the bankrupt and conced- 
ed by the counsel to be as above. This 
assignment was recorded in the county of 
Kings, being the county of the bankrupt's 
residence, on the 28th of February, 1868, and 
on the next day the bankrupt filed his peti- 
tion in the court, asking to be discharged of 
debts to the amoimt of half a million dol- 
lars, and aven-ing that he had no property 
beyond a few articles of wearing apparel. 
Upon such a specification and such proofs, 
the only question which can be claimed to be 
open for consideration is as to the intent of 
the bankrupt in making his assignment to 
Clogher. 

Assuming that the provision of section 29 
of the bankruptcy act [14 Stat. 531], which 
forbids a discharge to a bankrupt who has 
made an assignment of his property in con- 
templation of bankruptcy, for the purpose of 
preventing his property from coming into the 
hands of the assignee, and being disti'ibuted 
under the act, refers to an intention to file 
a petition in bankruptcy; and assuming al- 
so, for the purpose of this case, that this 
bankrupt can be permitted to show that the 
actual, and, under the circumstances, Ihe 
necessary result of making his assignment, 
was not intended by him, by proving that he 
had at that time no intention of filing a pe- 
tition, still it is manifest that the facts con- 
ceded here cast upon the bankrupt the bur- 
den of showing the absence of that intent. 
That burden has not been discharged. It is 
tnie that the bankrupt denies, in the words 
of the act, the intention imputed to him, and 
declares that when he made the assignment 
he had no intention of filing a petition in 
banla-uptcy, but he fails to show any change 
of circumstances between the making of his 
assignment on the 25th, and the filing of his 
petition on the 29th, which account for any 
change of intention. When he made his as- 



signment he was hopelessly insolvent, and he 
must have known it, and his denial of any 
intention then to take advantage of the 
bankmptcy act, however positive, is not, in 
the absence of any confirmatory circumstan- 
ces, sufficient to repel the strong presumi>- 
tion which arises from the conceded facts. 
Moreover, the declaration of the bankrupt 
that he concluded on the 29th to take the 
benefit of the act, because he saw statements 
in the newspapers that the fifty per cent, 
clause of the act would go into effect the 
next day, shows affirmatively the existence 
of a previous intention to take advantage of 
the act. It is, indeed, an extraordinary 
proposition that the bankrupt court can be 
asked to discharge a person from all his 
debts, who has, by an assignment to a pri- 
vate assignee, placed all his property where 
it can be administered only by the tribunals 
of the state. A system of bankruptcy, which 
would thus, in practice, permit a discharge 
of the debtor without a simultaneous admin- 
istration and distribution of the property 
among the creditors, would be a monstrosity. 
Neither the spirit nor the letter of the pres- 
ent bankmptcy act permits such a proceed- 
ing. The discharge must be refused. 



BRODHEAD (UNITED STATES v.). See 
Case No. 14,654. 

BRODIE (McCOilB v.). See Case No. 8,- 
708. 



Case No. 1,919. 

BRODIE et al. v. OPHIR SILVER MIN. CO. 

[5 Sawy. 608; 4 Fish. Pat. Cas. 137.] ^ 
Circuit Court, D. California. Oct. 23, 1867. 

Patents— Prima Facie Evidence that Patentee 
WAS First Inventor — What Pkior Invention 
WILL Defeat Patent — Damages for Infringe- 
ment OF Patent — Discretion — How Estimated 
Where Improvement was in Use When Pat- 
ent Issued. 

1. A patent is prima facie evidence that the 
patentee was the first inventor of the improve- 
ment patented, and whoever controverts and 
denies his claim in this respect has the bur- 
den' of proof upon him to establish the contrary. 

'2. The claim of original invention is not de- 
feated by showing the construction of the im- 
provement before the patent issued; to defeat 
the claim, it must be shown that the construc- 
tion preceded the invention of the patentee; 
that is, was before the conception of the im- 
provement was applied in practice. 

3. The power to increase the actual damages 
in cases of infringement of patents being vest- 
ed in the discretion of the court, should only 
be exercised to remunerate parties driven to 
litigation to sustain their patents by wanton 
and persistent infringement. 

[Cited in Welling v. La Bau, 35 Fed. 304] 

4. The improved articles in this case being al- 
ready in use by the defendant when the patent 
was issued, the damages against him were to 
be determined by the value of their subse- 
quent use. 

^ [Syllabus and opinion reported by L. S. B. 
Sawyer, Esq.; statement by Samuel S. Fisher, 
Esq.*; reprinted by permission,] 
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[At law. Tliis was an action on the case, 
tried, upon submission, before Sir. Justice 
Field, without a jury, to recover damages 
for the infringement of letters patent for 
an "improved amalgamating barrel," grant- 
ed to James Brodie, July 5, 1864. 

[The invention consisted in making the 
wooden lining of amalgamating barrels of 
blocks of wood, placed so that the fibres of 
the wood were inside, and exposed to the 
wear of the ore. The claim was as follows: 
"The introduction of blocks of wood as a 
lining into the barrel, the ends or grain 
of which blocks are presented to the action 
of the ores being amalgamated therein."] = 

[This was an action by James Brodie and 
otliers against the Ophir Silver Mining Com- 
pany for the infringement of patent No. 
43,462. The jiu^y rendered a verdict for 
plaintiff.] 

P. G. Buchan, for plaintiff. 

H. & C. McAllister, for defendant 

FIELD, Ou-cuit Justice. This is an action 
to recover damages for an alleged infringe- 
ment of the patent right of the plaintiffs 
to an improved German barrel for amalga- 
mating gold and silver ores. The improve- 
ment consists in lining the barrel with blocks 
of wood, placed so as to present the end 
of the fibre to the action of the ore, instead 
of constructing it as was previously done, 
in such a way as to bring the wear of the 
ore directly across the fibre. The durabili- 
ty of the barrel is thus increased, and the 
expense of its construction is lessened. A 
barrel thus constructed will last a year, 
whilst a barrel constructed after the old 
method will wear out in a few months. The 
witnesses make the difference in the diu:a- 
bility between the two kinds amount to 
about nine months. The difference in their 
expense is egtually great; that of the new 
barrel being only about one third of that of 
the old barrel. The blocks of which the new 
lining is composed are easily and rapidly 
cut by machinery. 

The conception of the improvement origi- 
nated with James Brodie, one of the plain- 
tiffs, early in 1862. His attention had been 
previously dh'ected to the importance of in- 
creasing the durability of the lining of the 
amalgamating barrel; but it does not appear 
that the mode adopted presented itself to his 
mind until the summer of 1862, and this 
mode was not reduced to practice, or at 
least was not perfected, until the summer of 
1863. In November, 1882, he visited Mexi- 
co, and whilst there lined barrels as de- 
scribed in his patent, and in July of the 
following year he transmitted to a friend in 
San Francisco, a tracing of the improve- 
ment, and requested him to file a caveat in 
the patent office at "Washington. His friend 
neglected to act upon this request, and he 
himself returned to San Francisco in No- 

' [From 4 Fish. Pat. Gas. 137.] 



vember, 1863, and soon afterwards made ap- 
plication for letters patent. His application 
was resisted, and letters were not in con- 
sequence issued to him until July 5, 1864. 

In the meantime, it would appear that 
the idea of a similar improvement had oc- 
cm-red to others, to Mr. Palmer, the superin- 
tendant of the Ophir silver mining company, 
and to one John S. Brodie, the chief me- 
chanical engineer of that company. Mr. 
Palmer states tliat the idea of lining amalga- 
mating barrels with blocks of wood, with the 
end of the fibre presented to the ore, occur- 
red to him in August, 1863, from reading in 
the papers of San Francisco accounts of the 
Nicolson pavement, and that he suggested 
the construction of a barrel lined in this 
way, to the engineer. Other witnesses of 
the defendant attribute the first conception 
of the improvement to the engineer, and not 
to Mr. Palmer, whilst one of the witnesses 
states that the improvement was originally 
suggested by a workman in the carpenter's 
shop. However this may be, no attempts 
were ever made by any of these parties to 
carry the idea into practice by the consti-uc- 
tion of new barrels, until December, 1863; 
and previous to that time, the plaintiff, 
James Brodie, had completed his improve- 
ment and prepared his application for a 
patent 

The conception of the improvement, as we 
have stated, first occurred to this plaintiff 
in 1862, and barrels with the improvement 
were tested by him as early as April, 1863. 
This carries the invention to an earlier 
period than any designated by the witnesses 
of the defendants. But, independent of this 
consideration, the patent is prima facie evi- 
dence that the patentee was the first in- 
ventor. Whoever controvex-ts and denies his 
claim in this respect has the burden of proof 
upon him to establish the contrary. This is 
not accomplished by showing the construc- 
tion of the improvement before the patent 
issued; it must be shown that the construc- 
tion preceded the invention of the patentee; 
that is, before the conception of the improve- 
ment was applied in practice. The only seri- 
ous question, therefore, relates to the amount 
^of damages to which the plaintiffs are en- 
titled. The evidence shows that twenty- 
three improved barrels were consti'ucted and 
used by the defendants after the first of De- 
cember, 1863. Of these only two were made 
after the issue of the patent in July, 1864, 
and there is no evidence that any have been 
made or used by them since they had notice 
of the patent. Under all these circumstan- 
ces, we do not think the case is one for the 
recovery of any greater damages than such 
as were actually sustained. The act of con- 
gress of July 4, 1836 [5 Stat 117], does not 
compel the court to treble the actual dam- 
ages, as did the act of 1800 [2 Stat 38]. The 
power to increase the actual damages now 
rests in the disa*etion of the court, to be 

exercised in view of all the circumstances 
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of the case. It should only be exercised to 
remunerate parties who have been driven to 
litigation to sustain their patents by wan- 
ton and persistent infringement. Seymour 
v. McCormidi:, 16 How. [57 U. S.] 488. 

The actual damages are to be determined 
by the value of the use of the twenty-three 
ban-els after the patent issued. Twenty- 
one of tliese, as we have stated, were con- 
structed in December, 1883, and only two 
after the patent. The difference in value 
between the old and improved barrel, upon 
•estimation of the time they respectively last 
and the expense of their construction, is 
about two hundred dollars. The twenty- 
one barrels may be regarded as about half 
worn out at the time the patent issued. I 
am of opinion, tlierefore, that a proper al- 
lowance of damages for these twenty-one is 
one himdred dollars on each, and on the 
other two barrels two hundred doUai-s each, 
making twenty-five hundred dollars in all. 
Findings in favor of the plaintiffs will there- 
fore be made, and the damages assessed at 
that amount. Counsel will prepare the find- 
ings and present them to the court for set- 
tlement 

NOTE [from original report}. Upon a motion 
for a new trial, the amount was reduced, but 
the principle upon which the damages were 
assessed was not affected. 



BRODT, In re. See Case No. 5,993. 



Case N*o. 1,920. 

BEOHAWN V. VAN NESS. 

[1 Cranch, C. C. 366.] ^ 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

■Costs — Secchitt — Witness — Compctbxcy — In- 
terest—Landlord ASD Tenant — Leases — Kent 
— Action for Use and Occupation — Evidence 
— Set-Off and Counterclaim. 

1. A rule-security for fees is not of itself a 
sufficient ground for a rule-security for costs. 

2. If upon cross-examination it appears that 
the witness is interested, the court will instruct 
the jury that his testimony is not evidence. 

3. A lease for ninety-nine years, not aclinowl- 
edged and recorded, is not good for seven years; 
but is evidence of the rate of renting, in an 
action for use and occupation. 

4. Damages for use and occupation may be 
set off. 

A rule on the plaintiff to give security for 
fees had been laid at the last term. When 
the cause was called for trial, F. S. Key, for 
the defendant, moved for a rule on the plain- 
tiff to give security for costs, and contended 
that the rule for fees was prima facie evi- 
dence that the plaintiff did not reside within 
the District of Columbia. 

But THE COURT (DUCKETT, Circuit 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Judge, absent) did not think it sufiicicnt 
ground to lay to the rule. The fact of the 
non-residence of the plaintiff was afterwards 
proved by the written affidavit of a witness, 
and security given upon the trial. 

S. Speake, was sworn in chief for the plain- 
tiff. 

P. S. Key, for the defendant, before Speake 
was examined, prayed that he might be 
sworn on the voir dire. 

THE COURT said the rule was t^iit, al- 
though sworn in chief, if it appeared on the 
examination that the witness was interested, 
the court would instruct the jury that the 
testimony is not evidence. 

The defendant offered to offset rent due on 
a lease for ninety-nine years, not acknowl- 
edged or recorded according to law. The 
plaintiff objected to the paper being given 
in evidence, until the defendant shows that 
the plaintiff was in possession, and contend- 
ed that it was void. 

F. S. Key, for the defendant, contended 
that it was good for seven years. By the 
act of assembly, 1766, c. 14, it is enacted that 
no estate for more than seven years shaU 
pass or take effect unless the deed be ac- 
knowledged and recorded, &c., thereby im- 
plying that it may be good for seven years, 
although not acknowledged, &c., and it does 
not say that the deed shall be void. 

Morsell and Dorsey, for the plaintiff, 
contended that this paper is not a lease; 
but only an agreement to make a lease at a 
future time, and that the act of assembly, 
makes void all deeds intending to pass a 
greater estate than for seven years, other- 
wise a deed in fee would be good as a lease 
for seven years. 

The lease was not under seal, nor acknowl- 
edged, nor recorded, nor was possession im- 
der it proved. It begins: "It is this day 
agreed between, &c., as follows, namely, the 
said J. P. Van Ness agrees to lease, to the 
said I. B., lot No. 4, &e. in square No. 295, 
&c., for ninety-nine years, at the rate of two 
dollars annually for every front foot towards 
the canal, which said fi:ont is fifty feet five 
inches- The said rent to be paid annually. 
The first payment to be made on the 29 th of 
March next; thcrsaid I. B. is to have the 
privilege of purchasing at any time within 
three years at the rate of fifteen cents a 
square foot. (Signed) J. P. Van Ness, I, 
Brohawn. Attest: S. Speake." 

THE COURT (CRANCH, Chief Judge, 
doubting) said it could not operate in law as 
a lease for seven years; but would be good 
evidence of the rate of rent in an action for 
use and occupation. 

Mr. Jones, for the defendant, then prayed 
the com-t to instmct the jury, that if they 
shaU. be satisfied, by the evidence, that the 
plaintiff took possession of the lot imder the 
lease, then in law, the plaintiff was tenant 
at wni of the defendant, and if no rent has 
been paid, the defendant has a right to set 
off one year's rent against the plaintiff's de- 
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mand in this action, and that the lease may 
be given in evidence to show the amount of 
that rent. No objection -was made against 
offsetting rent as a general principle. 

The opinion was given by THE COURT as 
prayed. (DUOKETT, Circuit Judge, absent, 
and ORANOH, Chief Judge, doubting.) 

Case No. 1,9S1. 

In re BROICH et al. 

[7 Biss. 303; ^ 15 N. B. R. 11.] 

District Court, E. D. Wisconsin. Oct., 1876. 

Bankkuptcy— Secured Claim— Liex— Computing 

Number and Amoun't— Waiver. 

1. An indorsed promissory note is not a se- 
cured claim -within the meaning of § 5075 of 
the bankrupt act 

2. A creditor seizing property under process 
of attachment issued from the state court with- 
in four months prior to the commencement of 
banlcruptcy proceedings, is not considered as 
having a secured claim, and may be counted m 
estimating the number and amount of the cred- 
itors of the bankrupt. 

3. Such a creditor has only an inchoate, con- 
ditional lien, and not a fixed, absolute, vested 
and continuing one, as intended by the statute. 

4. In computing the number of creditors who 
shall join in the petition, creditors whose debts 
do not exceed two hundred and fifty dollars- 
shall not be reckoned; but in computing the 
amount or value, all claims should be included 
regardless of amount. 

[See In re Bergerom, Case No. 1,342.] 

5. Where an indorsee of a note proved up his 
claim against the estate of the makers, and aft- 
erwards and during the pendency of the bank- 
ruptcy proceedings received payment from the 
indorser, his relation to the liability ceases, he 
is no longer a creditor of the makers, and all 
claim against the makers, so far as he is con- 
cerned, is extinguished, and consequently he 
can take no further part in the proceedings. 
The indorser becomes subrogated to his rights, 
and the demand becomes one in favor of the 
indorser alone against the makers. 

[See Baker v. Vasse, Case No. 784; Lenox 
V. Prout, 3 Wheat. (16 XJ. S.) 520; Mc- 
Carty v. Roots. 21 How. (62 U. S.) 432.] 

6. The act of joining in a creditors' petition 
by a secured creditor, without reference to the 
security, is a waiver of such security. 

7. The transfer to one of the creditors of a 
bankrupt, of the book accounts within two 
months of commencement of proceedings, is not 
presumptively a fraudulent preference. 

In bankruptcy. On the 10th day of April, 
1876, proceedings in involuntary bankruptcy 
were instituted against the debtors [Hugo 
Broich, Louis Knrz, and John Kremer], who 
composed the firm of Broich & Co. The pe- 
titioning creditors were three in number, as 
follows: Fette & Meyer, whose claims were 
stated in the petition as amounting to $327.- 
24, M. S. Cotzhausen, representing $842.18, 
and N. B. Caswell, a creditor to the amount 
of $800. The aggregate of these debts being 
$1,969.42. The debtors made no answer to 
the petition, but C. H. Hamilton & Co., as 
attaching creditors, answered, denying that 
the reciuisite number of creditors had joined 

^[Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



in the petition, or that the requisite amount 
of provable debts were represented therein; 
and further charging that the proceedings 
were collusively begun. Upon this answer, 
an order of reference was made to the reg- 
ister, to take testimony, and the debtors 
were ordered to file a verified list of their 
creditors and of all debts against them. Pur- 
suant to this order, testimony was taken 
and such list was filed. This list named six 
creditors, each representing claims over 
$250, such creditors holding, as it was al- 
leged, indebtedness aggregating $12,823.22. 
The total number of creditors named in the 
list, including all who held demands in any 
amount, was sixty-three, and the total 
amount of indebtedness as stated in the list, 
was $16,472.14. Upon the showing thus 
made on the face of the debtors' list, count- 
ing only creditors named therein as holding 
demands over $250, the court held that the 
aggregate debts of the petitioning creditors 
did not amoimt to one-third of the provable 
debts of the debtors, and granted ten days' 
time within which other creditors might 
join in the petition. On the 3d day of Au- 
gust, Mrs. Hedwig Broich, wife of Hugo 
Broich, one of the debtors, made application 
to join in the creditors' petition, as a cred- 
itor to the amount of $1,746.93, principal and 
interest Her claim was stated in the debt- 
ors* list, which was filed April 21, at $1,- 
662.50. Alexander V. Cotzhausen also made 
a similar application, in which he set forth 
a demand for $4,000, with interest at ten 
per cent from the 16th of September, 1875, 
against the debtors; which demand was in- 
cluded in the debtors' list, and was founded 
upon a promissory note made by the debtors, 
dated September 16th, 1875, payable to the 
order of Valentine Blatz, on the 1st day of 
July, 1876, and indorsed by Valentine Blatz 
and P. W. Cotzhausen. Accompanying this 
application, which was in the form of an af- 
fidavit, was a proof of the daim made before 
the register. Both the affidavit and proof were 
sworn to before the register, June 23d, 1876, 
but neither had been filed or presented to 
the court for any action thereon, until the 
present hearing. The note thus presented as 
a claim against the debtors, and held by 
Alexander V. Cotzhausen, had been, when 
due, and pending the present proceedings, 
viz.: on the 3d of July, 1876, paid to the hold- 
er by the indorser, Valentine Blatz, Resist- 
ance was made by the attaching creditors 
to the admissibility of these claims present- 
ed by Mrs. Hedwig Broich and Alexander 
V. Cotzhausen and to the application of those 
parties to join in the creditors' petition; and 
these, with other questions, various in char- 
acter, arising in the case, are considered in 
the opinion of the court 

Cotzhausen, Smith, Sylvester & Scheiber, 
for petitioning creditors. 

J. J, Orton and Jas, G. Jenkins, for attach- 
ing creditors. 
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DYER, District Judge. This controversy, 
which is between petitioning and attaching 
■creditors, and which originated in a denial 
that the debts represented by the petitioning 
creditors amount to one-third of all of the 
provable debts of the debtors, presents a va- 
riety of interesting and important questions. 
In proceeding to dispose of them, I may not 
adhere to the order in which they were ar- 
gued. 

I. At one stage of the case, the petitioning 
creditors raised the point as to whether the 
demand of ^,000, described in the debtors' 
list as held by Alex. V. Cotzhausen, shoxild 
l>e counted, in ascertaining the amount of 
the debtors' provable debts. That demancl 
is in the form of a promissory note, made by 
the debtors: and, being indorsed by Valen- 
tine Blatz, the suggestion was made that it 
was a secured daim. I held otherwise, and 
now re-alfirm that ruling. Section 5075 of 
the Revised Statiites clearly declares what 
Shan be a seem'ed debt within the meaning 
of the bankrupt law. The security must be 
in the form of a mortgage or pledge or lien 
on the property of the banlirupt Security 
in the shape of an indorsement or guaranty 
of a third person, is not within the meaning 
of the section cited. Tliis question is so 
thoroughly discussed and well decided by 
Judge Hopkins, of the western district of 
this state, in Re Anderson [Case No. 350], 
that fm'ther consideration of it is unneces- 
sary. 

II. It is insisted in behalf of the petition- 
ing creditors, that the claims of Hamilton 
& Co. ought not to be counted as provable 
•debts, because, before the filing of the peti- 
tion in bankruptcy, they had commenced at- 
tachment proceedings against the debtors, 
which were then pending in the state court, 
had seized personal property under their at- 
tachment, and that these claims became 
thereby secured. In the Case of Hatje 
tCase No. 6,215], in disposing of the main 
question there involved, I treated the de- 
mands of attaching creditors as provable 
debts to be included in ascertaining the 
amount of indebtedness that should be repre- 
■sented in a creditors' petition. The precise 
question we have here, was not, however, dis- 
cussed in that case. In another case in this 
district, unreported (In re Cole), attaching 
creditors joined in a petition for adjudica- 
tion. It was urged that they were lien-hold- 
ing creditors, and cotQd not, therefore, be 
counted among those holding provable debts 
under the provisions as to number and 
amount in the amendment of 1S74. I held 
the contrary and sustained their right to file 
a petition for adjudication. Regarding the 
claims of such creditors, as secm-ed, that rul- 
ing was sanctioned by well settled adjudica- 
tions that even secured creditors may file 
such petition, and that the act of doing so, 
without reference to lien or security, is a 
waiver and relinquishment of such lien; the 
<;reditor then standing before the court as 



unsecured.* The two cases referred to, thus 
involved in some phases, the question we 
have here, but as it is now directly present- 
ed as an independent proposition, I shall 
treat it as an original question in this court 
It has been held tliat secured creditors are 
not to be reckoned among those who consti- 
tute the requisite number, and represent the 
requisite amoxmt under the amended 39th 
section of the act [of 1867; 14 Stat. 536]. 
Judge Blodgett, in a very clear and satis- 
factoiy opinion in Re Frost [Case No. 5,134], 
has so decided. He points out the mode in 
which a secured creditor may prove his debt; 
holding, that such debt is provable only on 
condition that the security is surrendered or 
exhausted; which condition "can only be per- 
formed after there is an assignee to whom 
the siuTender of secm-ity can be made, or by 
a sale of the pi-operty as the court shall di- 
rect, both of which contingencies can only 
occur after the debtor is adjudged bankrupt, 
or at least after the court has talien jurisdic- 
tion of the subject matter." Admitting that 
a lien-holding creditor may petition for ad- 
judication against his debtor, there yet exists 
in such case, the condition of surrender or 
loss of security; and his conclusion is, that 
by the use of the term "debts provable under 
this act," used in the amended 39th section, 
congress meant debts unconditionally prova- 
ble without any release of security or other 
preliminary action by the coiu't or assignee. 
This ruling has been followed in Re Green 
Pond R. Co. [Id. 5,786], In the category of 
secured creditors stands also the preferred 
creditor, with reference to provability of his 
debt Rev. St §§ 5021, 5084; In re Cun-ier 
[Case No. 3,492]. 

Now, the question is, does a creditor seiz- 
ing property under process of attachment, is- 
sued from the state court within four months 
prior to the commencement of bankruptcy 
proceedings, stand in the rank of secured 
creditors mentioned in section 5075, Rev, St. ? 
Of what chai'acter of lien does that section 
speak? I think the lien there contemplated, 
is one that is fixed, absolute, vested, contin- 
uing. A lien by attachment is not inherently 
of that character, even under the state stat- 
ute. Emphatically not under the bankrupt 
law. True, that an attachment is a proceed- 
ing by which a creditor may ultimately se- 
cure payment of his debt from particular 
property, and so in a certain sense gives a 
lien on or a right to follow the property at^ 
tached. But it is inchoate, conditional in its 
character. Springing as it does from legal 
proceedings, it is liable to be defeated at 
the very next step in those proceedings, un- 
der procedture pointed out by the state stat- 
ute. It is not a lien ripened into fixed, vest- 
ed security, such as is created by contract be- 
tween parties or final judgment of a com^t 
An attachment is in its nature mesne pro- 

^In re Bloss [Case No. 1.562]; In re Stansell 
[Id. 13,293]; In re Frost [Id. 5,134]. 
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cess; a judgment and execution are the final 
action and process of the court and perfect, 
complete that which up to that point was in 
progress and contingent. Herein, I think, 
lies a distinction between the cases of a so- 
called attachment lien, and a judgment or 
execution lien, referred to by counsel on the 
argument. Further, the bankrupt law de- 
clares that upon adjudication and assign- 
ment of the estate, all attachments issued 
within four months before the commence- 
" ment of bankruptcy proceedings are dis- 
solved. The effect of this is, to destroy the 
lien or preference created by an attachment 
Issued within a certain period, the intent of 
the law being to place such an attaching cred- 
itor on the basis of unsecured creditors. Can 
it be maintained then, that a creditor, whose 
lien thus acquired may be terminated, taken 
wholly away by the bankruptcy, must be 
excluded as a secured creditor from the 
rank of creditors to be counted in estimating 
number and amount under the amended 39th 
section? In my judgment, it cannot. The 
lien should be one continuing, notwithstand- 
ing bankruptcy, not desti'oyed by it. It may 
be added, that to exclude attaching credit- 
ors from the list of those who are to be 
reckoned in ascertaining whether the requi- 
site number have joined in a petition and 
whether the requisite amount of debts is 
represented therein, would seem inconsistent 
with the ruling that attaching creditors, as 
parties holding provable debts, may inter- 
vene and contest adjudication; and the lat- 
ter proposition has become emphatically set- 
tled in the affirmative. The views I have 
expressed, concur with those stated by Judge 
Foster in Re Scrafford [Case No. 12,557], and 
my conclusion upon this point is, that the de- 
mand of Hamilton & Co.,* should be included 
in ascertaining the amount of the debtors' 
provable debts. 

in. It is claimed by the attaching credit- 
ors, that in computing the amount of prova- 
ble debts that must be represented in the 
creditors' petition, creditors holding claims 
under as well as over two hundred and fifty 
dollars should be included. Upon this point, 
there are two leading decisions, directly in 
conflict. Judge Blatchford having held the 
negative, and Judge Brown the affirmative 
of the proposition: In re Hymes [Case No. 
6,986]; In re Hadley [Id. 5,894]. I have read 
these decisions and examined the statutory 
provisions upon the point, with care, and re- 
gard the reasoning of Judge Brown as con- 
clusive. His ruling has been followed by 
Judge Lowell, in Re Cm-rier [Id. 3,492], and 
by Judge Welker, in Re Woodford [Id. 17,- 
972]. Upon an examination of the various 
provisions of the bankrupt law bearing on 
the subject, I do not see how it can be doubt- 
ed that congress intended that, in comput 
ing the number of creditors who shall join 
In a petition; creditors whose debts do not 
exceed two hundred and fifty dollars should 
not be reckoned; but that in computing the 



amount or value, all claims should be in- 
cluded regardless of amount 

IV. One of the items of indebtedness stat- 
ed in the debtors' list is a demand of $4,000, 
in favor of Alex. V. Cotzhausen. This de- 
mand is in the form of a promissory note, 
dated Sept ISth, 1875, made by ,the debtors, 
due July 1st, 1876, payable to the order of 
Valentine Blatz, and indorsed by him. This 
note, at the tiiue bankruptcy proceedings 
were commenced and subsequently, was held 
by Alex. V. Cotzhausen. On the 23d of 
June, -1876, he verified proof of the claim be- 
fore the register, and on the same day made 
and verified before that officer a further 
statement of the demand, as a basis for join- 
ing in the creditors' petition. This proof and 
statement were not, however, filed or pre- 
sented for any action thereon by the court, 
until the hearing of this case in August, 
when application was made by the claimant, 
Cotzhausen, to join in the petition. On the 
3d of July, 1876, and during the pendency of 
these proceedings, he received from Blatz, 
the indorser, the full amount due on the note. 
It is insisted, notwithstanding this payment, 
that the demand may properly be presented 
by Cotzhausen, as a claim against the debt- 
ors, and that as a creditor he should be per- 
mitted to join in the creditors' petition, 
though Blatz does not participate in such ap- 
plication, and is understood not to consent to 
the same. The position thus taken upon this 
question, is supported in argument by the 
theory, that the day when a petition in bank- 
ruptcy is filed, is the time when the status of 
creditors is fixed, and that if a claim is at 
that time valid, it must be recognized as 
such throughout the subsequent proceedings, 
notwithstanding change occurring in the po- 
sition of the claim, or in the relations of the 
creditors to the debtors or their estate. It 
is true that the rights of parties are ordinari- 
ly to be considered upon the footing which 
they held at the time of the commencement 
of proceedings. It has been the view of 
some judges, that it was the intention of the 
law to adopt the time of adjudication as the 
time at which a debt must exist, in order to 
be provable; by others, that the time when 
the petition for adjudication is ffied, controls 
in the particular named. In re Hennocks- 
burgh [Case No. 6,367] ; In re Crawford [Id. 
3,363]. It may be admitted, that the status 
of parties as it was when proceedings were 
commenced, is, as a rule, to control in sub- 
sequently settling their rights; nevertheless, 
I do not understand the principle to extend 
to the length of preserving to a party the 
character of creditor, when that character 
has been voluntarily surrendered, and has ac- 
tually ceased. 

Here, the indorsee of a note, holding the 
liability of both makers and indorser, during 
the pendency of proceedings against the 
makers, voluntarily receives payment from 
the indorser. Can it be said that,, because 
he was a creditor at the filing of the peti- 
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tion, he continues a creditor, or can liold the 
position of creditor, for any purpose, not- 
withstanding such payment? I regard the 
question as free from all doubt When the 
indorsee received payment from the indorser, 
his relation to the liability, ceased. He was 
no longer a creditor of the makers. All 
claim against the makers, so far as he was 
concerned, was extinguished. The indorser 
became subrogated to his rights, and the de- 
mand became one in favor of the indorser 
alone against the makers. The only party 
who could then assert the claim against the 
debtors, and in whose name and at whose 
will it could be presented as the basis for an 
application to join in these proceedings, was 
the indorser Blatz, If he does not now pre- 
sent the claim and as a creditor ask leave to 
join in a creditors' petition, I do not think 
the indorsee, now paid by the indorser, can. 
Nor do I regard the circumstance, that veri- 
fication or proof of the claim had been made 
by Cotzhausen before he received payment, 
and that delay occurred in disposing of the 
present issue in this case as affecting the 
question. Such proof of claim was not filed 
and no action of the court was sought upon 
it, until after the payment was made. The 
fact of payment by the indorser, and of vol- 
untary acceptance of the money by the hold- 
er of the note, is necessarily controlling, and 
must deprive the present claimant of recog- 
nition as a creditor in these proceedings. As 
bearing on this question, see In re Montgom- 
ery [Case No. 9,730]; In re Brown [Id. 1,- 
975],— where it was held that a creditor 
might prove a claim based on a debt exist- 
ing at the time of proceedings commenced in 
bankruptcy, notwithstanding he had after 
adjudication, recovered a judgment on the 
demand. But that was on the ground that 
the identical debt in favor of such creditor, 
remained, and was not extinguished by the 
judgment. There are cases where an indors- 
er had made partial payment to the holder 
of the note, and such holder was permitted 
to make proof of the whole amount in his 
own name. In re Ellerhorst [Id. 4,381]; 
Downing v. Traders' Bank [Id. 4,046]. But 
in these cases, the holder of the paper was 
still a creditor; still a party in interest, be- 
cause he had been but partially paid, and 
the proof was allowed for his benefit, to the 
extent of his interest, and for the indorser's 
benefit, to the extent of his payment. The 
dissimilarity between this class of cases and 
the case at bar, is apparent. The applica- 
tion of Alex. V. Cotzhausen to join in the 
creditors' petition must be denied. 

V. The claim of Mrs. Hedwig Broich for 
?1, 662.50 included in the debtors' list, will be 
recognized, and her application to join in the 
creditors' petition will be gi-anted. Upon the 
testimony, I think that claim one that should 
be included among the liabilities of the debt- 
ors. 

VI. It is insisted also, by the attaching 
creditors, that the claim held by N. B. Cas- 
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well, who is one of the petitioning creditors, 
is secured, and ought not to- be counted in 
the present estimate of indebtedness. He 
was the lessor of the premises occupied by 
the debtors in carrying on their business» 
The lease contained a clause by which the 
lessees conditionally ti'ansferred to the les- 
sor, certain personal property on the prem- 
ises as security for the rent. If this was a 
valid security, it has been waived by Caswell. 
The act of joining in a creditors' petition 
without reference to secmity is such waiver. 
VII. It is further claimed that ?359.45 
should be added to the claim of Hamilton «& 
Co., as scheduled, for interest, etc.; that 
?S4.43 should be added to the claim of Mrs, 
Hedwig Broich, and $129 to that of Valen- 
tine Blatz. Allowance of taterest should be 
on the basis of equahty toward all creditors. 
Interest on one claim should therefore stop 
simultaneously with that on another. This 
being a proceeding that precedes adjudica- 
tion, and that involves the ascertainment of 
all provable debts, it is equitable that inter- 
est on all claims drawing interest should 
stop for purposes of this proceeding, when 
the petition was filed, April 10th, 1876. In- 
terest will be computed on this basis. If 
any part of the §359.45, which it is said 
should be added to the demand of Hamilton 
& Co., consists of costs incurred in the at- 
tachment proceeding, they must be excluded. 
In re Hatje, supra. Whatever Valentine 
Blatz received from the debtors, to be ap- 
plied on the $4,000 note indorsed by him, 
should be deducted from the amount due 
thereon for principal and interest, April 10th, 
1876, when the petition in bankruptcy was 
filed. 

VIII. Valentine Blatz is named in the debt- 
ors' list as a judgment creditor to the amount 
of $3,833.50, and it is insisted by petitioning 
creditors that he holds secm-ity for this de- 
mand, and therefore should not be reckoned 
in the computation now required in this pro- 
ceeding. It appears that on the 13th of 
February, 1876, less than two months prior 
to the filing of the petition in this case, 
Broich & Co., to secm-e the payment of the 
judgment in favor of Blatz, executed in writ- 
ing a transfer to him of all book accounts 
and outstanding demands in favor of the 
fii-m. There was no actual delivei-y to the 
judgment ci-editor of these transferred de- 
mands and choses in action, and they have 
ever since been in the hands of other par- 
ties than the transferee, Blatz. But he 
claims them as fully transferred to him for 
secuiity, and in this proceeding, insists upon 
his right to them. This being so, I think 
that as to this judgment, he must to a limit- 
ed extent, as hereafter indicated, be regard- 
ed as a secm-ed a-editor. The aggregate 
amoimt of the transferred demands and ac- 
counts is $3,750. From the testimony it 
would appear, that at the time of the trans- 
fer, they were worth about fifty cents on the 
dollar. This was their value as nearly as 
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they can be arrived, at, from the evidence 
on the subject. This value -would amount 
in figures to $1,875. 

In the Case of California & P. R. Co. 
[Case No. 2,315], it was held that the court 
may, dt this stage of proceedings inquire 
into and determine what is the value of se- 
curities held by creditors, in order to ascer- 
tain whether the claims of petitioning cred- 
itors are of the amount required by the stat- 
ute. Following the rule adopted in that 
case, and finding the value of the securities 
assigned to Blatz, at the time of the ti-ansfer 
to be $1,875, I deduct that amount fi-om the 
amoimt due on his judgment when the peti- 
tion in banla'uptcy was filed, April 10th, 
1876, and treat the balance $1,875, as tmse- 
cm*ed, and is an amoxmt to be reckoned and 
included in estimating the debtors' unsecm-ed, 
provable debts, when the petition was filed. 
The attaching creditors have urged that the 
transfer by the debtors to Blatz, of their 
accounts and demands as security, should 
be treated as a fraudulent preference and 
void, and so that the judgment held by Blatz 
should be regarded as wholly imsecured. 
But to make that transfer a fraudulent pref- 
erence, it must be shown that the debtors 
were at the time insolvent, or contemplated 
insolvency; that they made the transfer 
with a view to giving a preference, and that 
the transferee, Blatz, had reasonable cause 
to believe that Broich & Co. were insolvent, 
and knew that the transfer was made in fraud 
of the provisions of the bankruptcy law, 
which facts, if they exist, do not yet appear, 
and cannot be now asstuned, in order to de- 
feat the ti'ansfer. Q 



Case ISTo. 1,9S2. 

BROilLEY V. S:^^TH et al. 

[2 Biss. 511;^ 5 N. B. R. 152; 3 Chi. Leg. 
News, 297.] 

District Court, E. D. Wisconsin. April Term, 
1871. 

Bankuuptct— Assignee caxxot Avoid TJsdrious 
Mortgage — Pkivilege fou Borrowek Alon'g 
— Evidence — Moutgagob xot Competent Wit- 
ness AGAINST EXEOGTOUS. 

^ 1. The assignee in bankruptcy of one of two 
joint makers of a note and mortgage, cannot 
maintain a petition to declare the securities 
void for usury. 
[Cited in Wright v. First Nat. Bank, Case 

No. 18,078.1 
[See Barnett v. Muncie Nat. Bank, Case No. 
1,026; Nichols v. Bellows, 22 Vt. 581. Con- 
tra, Crocker v. First Nat. Bank, Case No. 
3,397. See, also. In re Prescott, Id. 11,389; 
Wilson V. Nat. Bank, 3 Fed. 391.] 

2. The assignee is not a borrower within the 
meaning of the statute of Wisconsin concern- 
ing usury, and the power to institute proceed- 
ings to obtain a forfeiture is a privilege con- 
ferred by the act upon the borrower. The as- 
signee, to obtain relief, must tender the money 
actually borrowed. 

* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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3. There is not in the bankrupt act any grant 
of a power or right to institute proceedings by 
petition for the recovery of a statutory forfei- 
ture not claimed by the bankrupt either before 
or after the proceedings in bankruptcy. 

4. The assignee may require the creditor to 
prove his debt, reciting the security and setting 
forth the consideration, and contest the claim 
for any usurious surplus. 

[Cited in Re Hufnagel, Case No. 6,837; 
Phelps V. Sellick, Id. 11,079.] 

5. Although neither of the mortgagors united 
in the petition nor were parties to the record, 
yet under the act of congress of March 3, 1865^ 
[13 Stat. 533], they are not competent wit- 
nesses against the executors of the opposite 
party, as to transactions with or statements 
made- by the testator. 

In bankruptcy. This was a petition by 
Van Buren Bromley, assignee of Ellwoodl 
liOy, a bankrupt, praying an order of sale of 
certain real estate of the bankrupt, and also 
setting forth a mortgage of said real estate,- 
given by EUwood Loy and David M. Ley to 
Dominicus Jordan, to secm-e their note for 
$5,000, with a prayer that the same be de- 
clared by the court to be void for the us\u:y 
therein stated. The mortgagee having died 
some time after the date of the mortgage, 
this proceeding was instituted against his 
executors [Smith and others. Petition dis- 
missed]. 

The statute of Wisconsin (Taylor's Ed. c. 
61, § 4) provides: "All bonds, bills, notes, 
assm-ances, conveyances, and all other con- 
tracts and securities whatsoever (excepting 
bottomry and respondentia bonds and con- 
tracts), and all deposits of goods, or anything- 
whatsoever, whereupon or whereby there* 
shall be reserved, secured or taken any great- 
er sum or value for the loan or fox'bearance- 
of any money, goods or things in action, than- 
is above prescribed "(ten per cent.) shall be 
void, whether the sum or value so secured, 
received or taken shall appear in or from 
such bond, bill, note, assm'ance, conveyanca 
or contract, or otherwise." 

A. Finch, for petitioner. 

H. X/. Palmer, for defendants. 

MILLER, District Judge. The facts stat- 
ed present a case of usury, and if established 
by proof would render the mortgage void,, 
under the law of this state in force at the 
date of the mortgage. To prove the usury 
stated in the petition, depositions of the 
mortgagors were offered to be read. The 
reading of these depositions was objected to, 
on the ground that, by the death of the mort- 
gagee, these persons were not competent 
witnesses. It is enacted by congress (13 
Stat. 351, 533) that in the courts of the United 
States there shall be no exclusion of any wit- 
ness in civil actions because he is a party to, 
or interested in, the issue tried. But in ac- 
tions by or against executors, administrators 
or guardians, in which judgment may be 
rendered for or against them, neither party 
shall be allowed to testify against the ot.liei- 
as to any transaction with, or statement 
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by, the testator, or intestate or ward, unless 
called to testify thereto by the opposite party, 
or required to testify thereto by the comrt. 

Ellwood Loy and David M. Loy are parties 
to the contract with Dominicus Jordan. 
This proceeding in the name o£ the assignee 
is intended virtually as an action in relief of 
the mortgagors, and in which judgment, it is 
claimed, may be rendered for or against the 
executors of the mortgagee. These persons 
propose to testify as to the transactions with 
the deceased, and of the statements made by 
him in relation to the alleged usury. If they 
were permitted to give evidence to establish 
the alleged usmry, a decree rendered on, their 
evidence according to the prayer of the peti- 
tion would be claimed to be a discharge of 
the debt as to David JI. Loy, and might re- 
lieve Ellwood Loy of his bankruptcy. These 
mortgagors are, in this aspect of their rela- 
tion to this proceeding, virtually parties. I 
think they come within the intent and scope 
of the act of congress, and that their deposi- 
tions should be excluded. This provision of 
the act is for the protection of the estates 
of parties unable from death or infancy to 
testify, and it should be liberally construed. 

The statute law of this state in force at 
the date of the note and mortgage, and under 
which this petition is brought, favors suits 
or actions brought or defended by borrowers 
for violation of its provisions against usury. 
It is alleged in the answer of defendants 
that the assignee in bankruptcy of the mort- 
gagor is not a borrower entitled to institute 
proceedings for a forfeiture of the debt. It 
is also pleaded that the assignee is not the 
borrower, and cannot institute proceedings 
for a forfeiture without first paying or ten- 
dering the amount borrowed. The assignee 
in bankruptcy becomes vested with all the 
estate of the bankrupt not exempt, and must 
be considered in the light of a purchaser. 
In re Grifhths [Case No. 3,540]; Potter v. 
Coggeshall [Id. 11,322]. The title to the 
mortgaged premises is vested in the assignee 
sub.iect to the mortgage. If the assignee is 
not the borrower in the sense of the law, 
but a pwchaser, and if competent to insti- 
tute proceedings for a decree of forfeiture of 
the mortgaged premises for usury, or for 
relief from the usurious contract, he should 
first do equity by paying or tendering the 
money borrowed. The power to institute 
proceedings for a forfeiture under the law 
against usury, or for a relief from a usm-i- 
ous contract, without first paying or tender- 
ing the money borrowed, is a privilege con- 
ferred by the act upon the borrower alone. 

I do not see in the bankrupt act a grant to 
the assignee of a bankrupt of any right or 
power to institute these proceedings for a 
statutory forfeiture not claimed by the bank- 
rupt either prior or subsequent to proceed- 
ings against him in bankruptcy. Neither the 
bankrupt nor his co-mortgagor are parties to 
the record. Notwithstanding the proceedings 
in baula-uptcy of Ellwood Loy, David M. 



Loy might have brought a bill or suit in his 
own name and in that of the bankrupt or 
his assignee, or both, for relief under the law 
against usiu-y. I do not think the assignee 
can sustain this petition. The assignee, 
through the court, may require the creditor 
to prove his debt in the usual form, reciting 
the security and setting forth the considera- 
tion, and if a larger amount is claimed than 
was actually borrowed, with lawful interest, 
he may contest the claim for the usurious 
sm-plus. Or if a mortgage should be a de- 
vice either to defraud creditors or to give a 
prohibited preference to a creditor, the as- 
signee may proceed by action at law, or by 
bill in chancery, on behalf of the general 
creditors of the bankrupt. Tlie petition is 
dismissed. 
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Case No. 1,9S3. 

BEONAUGH v. j\L4.S0N. 

[1 Hayw. & H. 39.] ^ 

Circuit Court, District of Columbia. May 1, 
1841. 

Trusts — Re vocation. 
A deed made by a bankrupt to the trustee, 
in pursuance of the requiremeuts of the in- 
solvent law, is a revocation of a prior trust. 

[In equity. Bill by Jeremiah Bronaugh 
against John Mason for an accounting and 
payment over of moneys held in trust for 
creditors. Decree for complainant] 

John if ar bury, for complainant, 
Wm. Redin, for defendant 

In this bill the complainant [Jeremiah W. 
Bronaugh] alleges that John W. Bronaugh, 
deceased, mortgaged certain property in Vir- 
ginia to secure a debt due by the said mort- 
gagor to the Bank of Columbia, upon three- 
fom-ths of said land; that the remaining 
fourth to be applied to the payment and 
satisfaction of the ci'editors of the said 
John W. Bronaugh. That he granted and 
conveyed to [the defendant] John Mason, in 
trust to convey to the purchaser, the said 
land, the one-fourth of the purchase money, 
to be divided among the creditors of the 
said grantor in proportion to the amount of 
theu' respective debts. That tlie said John 
■\Y. Bronaugh was discharged under the in- 
solvent laws, and the complainant was ap- 
pointed trustee. That the trust to the said 
defendant in favor of the general creditors 
is indefinite and uncertain, because the cred- 
itors are not named nor made parties, nor 
was the trust accepted by them. That the 
deed of said insolvent to the ti-ustee, made 
pm-suant to the requirements of the insolvent 
law, was a revocation of the prior ti*ust in 

^ [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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the deed to the defendant That the com- 
plainant is entitled as trustee under the in- 
solvent law to an account from said trustee 
of the proceeds of one-fom-th of the sale of 
the property to be applied for the benefit 
of his general creditors named in the sched- 
ule. That he has applied to said trustee 
for the same, but he has refused to pay said 
one-fourth, although he has accounted for 
the same and is in possession of the said 
one-fourth. 

The defendant admits in his answer the 
facts as stated in the bill, but denies that 
the trust to him was revoked by the in- 
solvency* of said John W. Bronaugh, or that 
the creditors, among whom the defendant 
is one, have no rights imder it, or that it 
was necessary for them to give their con- 
sent to give it validity, and asks leave to 
pay into court the amount in his hands, the 
proceeds of the trust. 

The cause having been heard on bill, an- 
swer and exhibits, it was decreed that the 
proceeds of the sale applicable to the pay- 
ment of the debts due the general creditors 
of the said insolvent should be paid over to 
the complainant trustee appointed under the 
insolvent act, to be disposed of according 
to said act; and that the defendant may 
have his costs to which he may be put by 
the institution of this suit. 



Case "No, 1,924. 

BRONDE et al. v. HAYEN. 

[Gilp. 592.]^ 

District Court E. D. Pennsylvania. Jan. 15, 
1836. 

Seameic — ^Wages — Liability op Owner — Sale op 
Vessel — Loss op Vessel on Hombwakd Voy- 
age. 

1. Seamen have a triple security for their 
wages, the vessel, the owner, and the master. 

[Cited in The A. Heaton, 43 Fed. 595.] 

2. The owner of a vessel, although his name 
is not stated in the shipping articles, is liable 
for the wages of a seaman. 

[Cited in The Swallow, Case No. 13,665.] 

3. The sale of a vessel by the owner, subse- 
quent to the making of the shipping articles, 
does not discharge his liability for the wages 
of a seaman, even though the voyage was not 
terminated, or the wages were not demanded, 
previous to the sale. 

[Cited in The Swallow, Case No. 13,665.] 

4. Where a vessel which arrives at a foreign 
port, discharges her cargo, and remains there 
some time after the discbarge, is lost on the 
homeward voyage, the seamen are entitled to 
their wages up to the time of the discharge, 
but not for half the time she afterwards re- 
mained in the foreign port 

[Disapproved in Pitman v. Hooper, Case No. 
11,186. Cited in The Niphon's Crew, Id. 
10,277.] 

[See Giles v. The Cynthia, Case No. 5,424; 
The General Chamberlain, Id. 5,310; Hind- 
man V, Shaw, Id. 6,514; Flanagan v. Unit- 
ed States & B. M. S. S. Co., 30 Fed. 202.] 

^ [Reported by Henry D. Gilpin, Esq.] 



[In admiralty. Libel in personam for sea- 
men's wages, by John Bronde, James Dove, 
and William Moore, against Thomas A. Ha- 
ven, owner of the brig Caroline. Decree for 
libeUants.] 

Grinnell, for libeUants. 
Haley, for respondent. 

HOPKINSON, District Judge. The Ubel 
sets forth that the libeUants, severally, 6n 
the 30th July, 1833, at the port of Philadel- 
phia, at the request of Jacob A. Warnack, 
master of the American brig Caroline, of 
which Thomas A. Haven was then the own- 
er, shipped as mariners to perform a voyage 
from the port of Philadelphia to the river 
La Plata and other places, for the term of 
twelve months, unless sooner discharged in 
a port of the United States, at the foUowing 
monthly wages; John Bronde fourteen dol- 
lars, James Dove, and William Moore thir- 
teen doUars each. The libeUants further al- 
lege, that they proceeded on the said voy- 
age from Philadelphia to the port of Monte 
Video, where the brig arrived on the 21st 
October, 1833; and, having there discharged 
a part of her outward cargo, sailed with the 
residue from Llonte Video for Buenos Ayres, 
on the 21st December, and arrived there on 
the 24th of the same month. The brig, on 
the 24th May, 1834, after discharging at 
Buenos Ayres the said residue ot her out- 
ward cargo, and having there taken in an- 
other cargo, sailed for Philadelphia. . On the 
■2d June, 1834, the brig, pmrsuing her said 
voyage home, was wrecked in St. Sebastian's 
bay~ forty miles east of Rio Janeiro. The 
libeUants continued on board the brig, from 
the time of their shipment until the said 2d 
June, faithfully performing their duty as 
mariners. They further aver that by their 
labour and exertions, with the rest of the 
crew, a great part of the cargo of the brig, 
more than sufficient to pay the wages of the 
crew, and a great part of her tackle, were 
saved and brought to shore. They aUege 
that, aUowing them for their services on 
board of the brig, from the time of their 
going on board to the time of the wreck, 
there is due to Bronde a balance of ninety- 
six doUars and eighty-two cents, to Moore 
ninety-three doUars and sixty-eight cents, to 
Dove one himdred and nine dollars and twen- 
ty-three cents. The libel prays for a decree 
for these sums to the UbeUants respectively, 
or a salvage equal in amount thereto. 

The answer of Thomas A. Haven denies 
that he was a party to any contract with the 
libeUants, for wages "for the voyage in the 
libel mentioned, or that he is in any respect 
answerable or liable for any part of the said 
claims for wages or salvage, as owner of the 
said brig Caroline. That he is whoUy ig- 
norant of these pretended claims, and there- 
fore denies the same. He then traverses all 
the facts alleged in the libel, and submits 
himself to the judgment of the court Oa 
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these pleadings, the cause came on to a hear- 
ing, -when the counsel for the libellants aban- 
doned their claim for salvage, it appearing 
that all the articles saved from the wreck 
had been consumed in expenses. The ease 
then rested on the claim for wages, as fol- 
lows: From the time the men were shipped, 
to wit, the 30th July, 1833, to the arrival of 
the brig at Buenos Ayres, which was on 
24th December, 1833, and half the time she 
lay there. She sailed from that port on the 
24th May, 1834. Wages were therefore de- 
manded fi-om 30th July, 1833, to 20th March, 
1834. " 

These dates and facts being agreed to, 
the respondent puts himself upon two 
grounds of defence. 1. That the brig, at 
the time she sailed from Philadelphia was 
owned by him, but that a short time after 
she sailed, she was transferred by him to 
John A. Haven, of New York, whereby the 
respondent was discharged from all liability 
for the wages of the crew, who are bound to 
look for them to John A. Haven, the owner 
of the vessel, to whom the whole freight 
and earnings were transferred with her; and 
that the law turns the seamen for their 
wages to the owner of the vessel when the 
demand is made, and not to those who at 
any previous time might have been her own- 
ers. 2. That if the respondent is liable, the 
wages ought to be calculated, not for half 
the time the brig lay at Buenos Ayres, but 
only up to the time when she discharged 
her cargo there and commenced taking in 
her homeward cargo; that it appears by 
the evidence that the outward cargo was 
finally discharged on the 4th January, 1834, 
and that, on the next day, they commenced 
taking in the retm-n cargo. 

1. On the first point, the bill of sale of the 
brig to John A. Haven is dated on the 14th 
March, 1834; nearly eight months after her 
depai'ture from Philadelphia, and two 
months after the discharge of the outward 
cargo. If, therefore, the respondent is right 
in fixing that period for the termination of 
the contract for wages, they were actually 
earned and the services for them rendered, 
while he was the owner of the vessel. Nay, 
the claim insisted upon by the libellants 
also comes within the time, when the re- 
spondent continued to be owner of the brig. 
The respondent, however, contends, that 
when he ti-ansferred the brig, he also trans- 
ferred and parted with all her freight and 
earnings, and thereby discharged himself 
from his contract with the mariners, and 
all the obligations dependent upon it, which 
faU. upon the new owner, to whom the mar- 
iners must look for whatever they are en- 
titled to. He says, that as no owner is 
named in the shipping articles, the seamen 
did not give credit to him or any particular 
individual, but that they relied upon the 
master and ship for their wages, and that 
the law further makes the owner, whoso- 
ever he may be, when the demand is made, 



but not the antecedent owner, responsible 
for their claims. With whatever earnest- 
ness and ingenuity this doctrine has been 
supported by the learned counsel for the re- 
spondent, it is certainly novel and repug- 
nant to the first principles of fair and equal 
dealing. If there be any thing settled in the 
law it is that seamen have a triple security 
for the payment of their wages, the ship, 
the owner, and the master. This is the se- 
cm-ity the law gives them, on a sound and 
just policy, and are we authorised to say, 
that because the name of the owner may 
not be set out as a party to the , contract, 
therefore the mariner has consented to give 
up his liability and abandon the rights con- 
ferred on him by the law? Can we pre- 
sume that he did not know who was the 
owner, and gave no credit to him? I think 
not. The owner is bound, not by any direct 
or express covenant or promise in the writ- 
ten contract, but by the decree of the law, 
named or not named, declared or concealed. 
The master makes the contract, as well for 
his owner as himself and the ship, and aU 
are bound by It. It is not part of the writ- 
ten contract that the ship is answerable for 
the wages, but can it be thereupon argued 
that the ship was not looked to for their 
payment It is the security of the law 
which accompanies the contract, and no pre- 
sumption can be raised against it becaxise 
it is not expressly declared. Indeed the 
shipping articles contain little more than a 
detail of the duties of the mariner; for his- 
rights he is left to the protection of the law. 
It has been truly replied by the libellants' 
counsel that the owner of the vessel, al- 
though not named, does appear on the face 
of the contract as a party to it, for the for- 
feitures and damages, which are visited up- 
on a seaman, who absents himself from 
his duty for more than forty-eight hours, 
are all "to the use of the owner or owners 
of the said ship or vessel." The general le- 
gal liability, to which I have alluded, is a 
suflScient answer to this part of the respond- 
ent's argument. 

The question still remains, whether the- 
sale and transfer of the brig and her freight 
discharge the owner from his responsibility 
to the mariner, and pass him over to the 
new owner, or to whomsoever may happen 
to be the owner when the wages are de- 
manded. We have here a clear, unquestion- 
ed contract, made by the master of the ves- 
sel, the agent of her owner, binding per- 
sonally upon both; the owner being the 
principal party in interest, and responsible 
to the seaman for all his rights imder and 
by the conti-act Can a party to this con- 
tract witlidraw himself from it at his pleas- 
ure, and put a substitute in his place to 
fulfil his engagements? Can he change, and 
perhaps destroy the security on which the 
other party relied, turn him over to a sti-an- 
ger without his consent, and leave him t& 
learn it for the fii'st time, after his services. 
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have been rendered, and his engagements 
performed on the faith of the contract as 
he made it? He proceeded on the voyage 
on the confidence he gave to the contract, 
and to the parties who were responsible to 
him for it. After months or years of hard 
and faithful service, the vessel is wrecked, 
so that he has no fund there for the pay- 
ment of his wages: the master, who, in 
truth, is seldom much considered as a secu- 
rity, is ruined by the disaster; and when the 
seaman comes home to the place where his 
contract was made, to the owner of the ves^ 
sel who was his owner and his party, he 
is told by him that he has sold the vessel 
to a beggar or a merchant in Russia; that 
all his engagements and responsibilities 
went with the ship and her freight; and 
that the mariner must follow them for his 
wages. There is something to my notions 
of justice so shocking in such a reply to 
such a demand, that, unless I am bound by 
some authority I may not resist, I can never 
yield to it. 

It is necessaiy to examine the authori- 
ties cited to maintain this ground of the 
defence. The case of Hussey v. Allen, 6 
Mass. 163, was an action for supphes fur- 
nished by the plaintiff for a sloop, alleged, 
to be the property of the defendant. The 
facts were, that the sloop sailed from Ed- 
garton to the Falkland Islands on a whaling 
voyage, on or about the 13th June, 1805, 
being then owned by the defendant. In the 
month of September following, the defend- 
ant sold half of the sloop to certain persons, 
and in December sold the remaining half. 
In December, 1807, and February, 1808, the 
plaintiff, at the request of the master, fur- 
nished the sloop, then in South America, 
with necessaries to fit her for sea, to enable 
her to return home. Neither the plaintiff 
nor the master knew of the sale of the 
vessel, at the time the supplies were fur- 
nished. She arrived in Boston in April, 1S08. 
In this case the court held that the first 
owners of the sloop were not liable for these 
supplies, and the reason of the decision dis- 
tinguishes* it at once from our case. The 
contract was made and the supplies fur- 
nished after the sale, and when the defend- 
ant had no interest in the vessel; she was 
altogether the property of another. The 
master who made the contract was no 
longer the agent of the original owners, or 
authorised to bind them; the supphes were 
not for their use or benefit; they were 
neither espressly, or by any legal or equi- 
table implication, parties to the contract 
The difference between such a case and 
this is most obvious. Here, when the con- 
tract was made, the respondent was a party 
to it, was known as such; was bound by 
it, and is nowiendeavom:Lng, not to disclaim 
engagements never made hj him. or by his 
authority, but to discharge himself, by his 
own act, unknown and not assented to by 
the other party, from those which were by 



him and his authority. In the case of As- 
pinwall V. Bartlet, 8 Mass. 483, the opinion 
of the court is very briefly given, and not 
with any satisfactory certainty or explana- 
tion; but, by adverting to its circumstances, 
we shall see how widely it differs from that 
before us. It was an action of assumpsit 
for wages. The plaintiff shipped as a mar- 
iner on a voyage from London to some port 
in Spain. The ship had previously sailed 
from Plymouth in Massachusetts, being then 
owned by the defendant and commanded 
by one Bartlet. She arrived at London 
and was virtually sold to a London house, 
who were to victual and man her. After 
this disposal of the vessel, the master, who 
sailed in her from Plymouth, had no charge 
or concern with her, and another person was 
appointed her master by the new owners. 
Neither the former master nor owners had 
any interest in her voyage from Loudon. 
The master testified that he never shipped 
the plaintiff or any of the crew for that 
voyage; nor had he ever seen the plaintiff, 
until the return of the ship from South 
America to Plymouth. We see, then, that 
the vessel was sold and delivered to the 
new owners, and a new master appointed 
by them, with whom, as their agent, the 
contract with the plaintiff was made. He 
had no contract of any kind, express or 
implied, directly or indirectly, with the 
oi-iginal owners, and it is difficult to conceive 
any prmciple of law or equity in support of 
such a claim. The ease of Lamb v. Durant, 
12 Mass. 54, contains a declaration, which 
could not be denied, that where a ship at 
sea is transferred, the purchaser takes her 
subject to all incumbrances upon her before 
notice of the transfer. So far as this has 
an application to our case, it is in affirmance 
of the principle that an unknown ti-ansfer 
does not impair rights previously existing. 

The case of Brooks v. Dorr, 2 Mass. 39, 
in its principle, has a bearing upon that 
we are considering. The ship was cap- 
tm-ed on her voyage to Europe, detained 
eight months and released, proceeded on her 
voyage, and delivered her cargo. When 
the owners received notice of her capture, 
they abandoned to the insm-ers, and, of 
course, executed an assignment of the ves- 
sel to them. A mariner, taken on board 
the capturing privateer, was carried into 
France and imprisoned, but afterwards was 
discharged and returned home. It was ad- 
judged that he was entitled to his wages 
until his return home, from the original 
owners, and not from the insurers. It was 
contended, with more plausibility than is 
found in our case, that by the capture the 
contract between the owners and the sea- 
men was dissolved, or at least determined 
from that time; but that if the plaintiff was 
entitled to wages he must claim them of 
the undei*writers, who became to all intents 
the owners of the ship after the abandon- 
ment, in whose employment the plaintiff was, 
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the defendants having no interest in. her. 
Chief Justice Parlser, in giving his opinion 
on this case, says: "The principle now con- 
tended for would produce infinite confusion 
and vexation to mariners, to whom every 
facilitj'- should be given by the law for the 
recovery of their wages. Instead of look- 
ing to the owner, with whom they contract- 
ed, and whose responsibility they knew, 
they are to be tvu^ned over to twenty or 
more imderwriters, whose names they never 
heard, and of whose interest in the ship 
they are wholly ignorant Such a principle 
cannot be maintained in this country, and 
probably never has been in any other." 
Judge Thatcher supports the same doctrine, 
and on the same principle. "Owners," he 
says, "and their circumstances are known to 
mariners, but they have no means of knowing 
underwriters." Judge Sedgwick says: "Tlie 
plaintiff ought not to be shifted off from the 
defendant, with whom he made his contract, 
to the imderwriters, to whom he is a stran- 
ger;" and Chief Justice Dana concurred. 
On authority, then, as well as on what 
seems to me to be the clear justice of the 
case, I am of opinion that the sale of the 
brig Caroline by the present defendant did 
not disehai'ge him from his contract and the 
liabilities arising out of it, with the libel- 
lants for their wages, even independent of 
the consideration that the wages were actu- 
ally earned by services antecedent to the 
transfer of the vessel. 

2. The question remains, what amount of 
wages are the libellants entitled to recover? 
This has more diflSculty in it; because, if 
judicial decisions have settled it in their fa- 
vour, neither the authority nor the reason of 
these decisions is, to my imderstanding, clear 
and satisfactory. Are the libellants enti- 
tled to recover their full wages to the ar- 
rival of the brig at Buenos Ayres, agreed to 
be the last port of delivery, the place of the 
discharge of the outward cargo, and in addi- 
tion thereto, for half the time she lay in that 
port? 

I will first take the English books on this 
question. Abbott, in his treatise on Ship- 
ping (page 447), gives the law thus: "The 
payment of wages is generally dependent 
upon the payment of freight; if the ship has 
earned her freight, the seamen who have 
served on board the ship have, in like man- 
ner, earned their wages. And, as in gen- 
eral, if a ship, destined on a voyage out and 
home, has delivered her outward bound car- 
go, but perishes on the homeward voyage, 
the freight for the outward voyage is due, 
so in the same case the seamen are entitled 
to receive their wages for the time employed 
in the outward voyage and the imloading the 
cargo, unless, by the terms of the conti'act, 
the outward and homeward voyages are con- 
solidated into one: and if a ship sails to 
several places, wages are payable to the time 
of the delivery of the last cargo." If this 
is the law, it certainly embraces the case 



before us, and confines the rights of the 
libellants to the time when the outward car- 
go was unloaded, even if we had not the 
additional circumstance that they com- 
menced taking in the home cargo the day 
after the brig was imloaded; that is said to 
be a clearer ease than if she had remained 
idle, waiting for a return cargo, in which 
case there might be some show of reason 
for dividing the time between the two voy- 
ages. Abbott does not hint at any such de- 
cision on the question of wages: his postu- 
late is intelligible and just, to wit, that the 
seaman has his wages for the outward voy- 
age, and the reason is that, for that voyage, 
the owner has earned his freight by the 
services of the seaman; but the principle 
and the reason end with that voyage, and it 
should seem that when we ascertain when 
that voyage did end; when the freight for 
that voyage was fully earned; then we as- 
certain the time to which the seaman is enti- 
tled to his wages. But when has it been 
pretended that the outwai'd voyage does not 
end, and its freight become due, on the de- 
livery of the cargo? How are we authorised 
to continue this right of the seaman beyond 
the reason on which it is founded, and contraiy 
to the truth and reason of the case; for the de- 
tention of the vessel, after the discharge of 
the cargo, has very seldom any reference to 
that cargo of her outward voyage, but re- 
lates to the procurement and loading of the 
return cargo for the homeward voyage? For 
the law as he gives it, Abbott cites an anony- 
mous case (1 Ld. Raym. 639) which shows 
he did not understand this case as it has 
been taken in some of our courts. It was 
upon a motion for a new trial, in an action 
for seamen's wages, when Chief Justice 
Holt said, "that if a ship be lost before the 
first port of delivery, then the seamen lose 
all their wages; but if after she has been at 
the first port of delivery, then they lose only 
those from the last port of delivery." This 
note of the case was given to the reporter 
by Jacob; and what was meant by the words 
"from the last port of delivery," is not very 
intelligible. We certainly get no informa- 
tion of what is to be done with the interme- 
diate time between the arrival at and the 
sailing of the vessel from that port. 

In another ease (1 Ld. Raym. 739) it was 
ruled by Holt, that "if a ship be bound for 
the East Indies, and from thence to return 
to England, and on her return she is taken 
by enemies, the mai'iners shall have their 
wages for the voyage to the East Indies, and 
for half the time that she stayed there to 
unlade and no more." We have here an ex- 
ample how loosely some of these notes of 
what falls from the com-t are made. In the 
former case, Holt is made to say, that the 
seaman shall lose his wages, 'only from the 
last port of delivery; which on a strict con- 
struction would imply, that he should have 
his wages up to the time of the sailing of the 
vessel, inasmuch as the wages from and 
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not at that port, are all that he loses; a 
larger gi-ant to him than has ever been ac- 
corded by our courts in their utmost liberali- 
ty to mariners; but in the subsequent case, 
a few years after, the same chief justice 
says, that where a vessel is lost on her home- 
ward voyage, the seaman shall have his 
wages for half the time the ship stayed at 
the outward port to unlade; thus giving a 
rule as much narrower than that adopted 
by our courts,* as his former one was broad- 
er. The wages are not to be paid for half 
the time the vessel is detained, although a 
forced construction might give it that mean- 
ing, but only for half the time she is de- 
tained to unlade, that is, for half the time 
employed in imloading, or for that pm-pose. 
A note by the reporter shows that he under- 
stood Lord Holt to give the rule in this re- 
stricted sense. It is as follows: "It should 
seem reasonable that the mariners should 
have thehr wages for the whole time during 
which they were unlading, because their wages 
dming that time are payable in respect of the 
outfit and carriage which is saved." Here we 
have Abbott's rule and his reason for it. 
The reporter thinks that Lord Holt did not 
go far enough in giving the wages only, for 
half the time spent in imlading the outward 
cargo; but that they should be paid for the 
whole time they are thus employed. 

In an anonymous case (12 Mod. 408) very 
briefly reported, Lord Holt is represented as 
giving another rule different fi:om both the 
others. "If a ship go freight of an outward 
voyage, the seamen shaE have their whole 
wages out, but if on their return to England 
the ship be taken, or other mischief hap- 
pen, whereby the voyage homeward is lost, 
they shall have but half the wages for the 
time they were in harbour abroad." But in 
the same book (Id. 442) it is said, by the 
com't: "In respect to seamen's wages, the 
usage is, if the ship be lost before her ar- 
rival at the port of delivery, they lose theh: 
wages out If she arrive safe in that port, 
and is lost on her homeward voyage they 
have their wages out, but lose their home- 
ward wages." Here the court assert the 
doctrine given by Abbott, provided the wages 
out shall be understood to embrace the time 
occupied in unlading, which may be done 
without a forced construction. 

On this review of the English cases, we 
find nothing to maintain the doctrine of our 
com*ts, dividing the time of detention be- 
tween the outward and the homeward voy- 
ages, but the doctrine of Lord Holt (12 Mod. 
40S) which is enth:ely inconsistent with the 
opinion of the same great judge in other 
cases, and supported by no known principle 
or satisfactory reason; on the contrary, the 
whole legal reasoning on the subject, the 
policy and principle on which wages are 
paid, are adverse to this doctrine, making 
the wages payable only for Ihe outward voy- 
age, and terminating that voyage with the 
delivery of the outward cargo. And so Ab- 



bott tmderstands the law to be with a full 
knowledge of aU the English decisions. It 
should be remarked, too, that the anonymous 
case (Id.) does not give the rule taken by 
Judge Peters, who divides the timOj, giving 
fuU wages for half of it; whereas hi that 
case half the wages for the whole time the 
vessel was in port are given. It is true, the 
result is the same to the seamen, but the 
principle, if it have any, is different. 

I shall briefly turn to the American cases, 
and if they are sustained by good reasons 
and sound principles, it will be no objection 
to them with me that they are deficient in 
foreign precedents. 

In the case of Giles v. The Cynthia [Case 
No. 5,424] Judge Peters says: "There can be 
no doubt of the principle that wages are due 
to seamen in cases of capture or wreck, to 
the last port of delivery, and for half the 
time the vessel stayed there. This is settled 
law in this court" No case is cited, no rea- 
son given, no principle invoked to maintain 
or explain this opinion. It is the fixst re- 
ported decision of this court on this point, 
unless we may regard as such an incidental 
dictum of the same judge in the case of 
Bordman v. The Elizabeth [Id. 1,657], where 
he says: "The seamen must receive wages 
to the last port of delivery, and for half the 
time the vessel stayed there." In the case 
of Johnson v. Sims [Id. 7,413], and also in 
that of Oranmer v. Gernon [Id. 3,359], the 
same decree is pronoimced, and stiU without 
any authority cited, or reason given for it 

Judge Washington meets this question in 
the case of Thompson v. Faussat [Id. 13,- 
954], and admitting the difficulty of the case 
before him, says: "That whenever the ves- 
sel is lost on her return voyage, her arrival 
at the last port of delivery of the outward 
cargo, or at the last port of destination, if 
there be no cargo, fixes the time to which 
fuU wages are allowed;" thus far this most 
excellent and learned judge proceeds on 
known principles and unquestionable author- 
ity; but he goes on to say, "that one half 
the time of her stay there should be added to 
the outward voyage and the other half to the 
homeward voyage, and be considered as 
parts thereof." But why should this be 
done? The judge gives us no reason, no au- 
thority. He had before fiixed the boundary of 
the allowance of wages when a vessel is lost 
on her homeward voyage; and why he after- 
wards passes that boundary, enlai'ging it in- 
definitely, is not explained. Indeed the boun- 
dary assumed by him is even more confined 
than the English rule, for it stops at the ar- 
rival of the vessel at the port of delivery, 
and does not take in the time occupied in 
discharging and delivering the cargo. 

In the case of Jones v. Smith [Id, 7,497], 
the court of Maryland seems to have taken 
another rule, different fi'om any we have be- 
fore found abroad or at home That court 
did not divide the time between the arrival 
of the ship at the port of delivery and her 
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sailing from thence; that is the time she 
stayed there, hut took the time when she 
was imladen as the first point, and the day 
of her sailing for the second, dividing the 
time between them and giving wages ac- 
coru.iisiy; making a difference in favom' of 
the seamen, as they received full wages to 
the intermediate day between the unlading 
iind departm-e of the ship, instead of be- 
tween her arrival and departure. Such a 
variety of ineongTuous rules ought to drive 
us back to the principle on which wages are 
given in such cases, and then we shall be on 
sure gi-ound always consistent and safe. 

In the case of Galloway v. Morris, 3 Yeates, 
445, Chief Justice Shippen, speaking for the 
■com't, says; "Where a vessel has been cap- 
tured the wages of the seamen are lost from 
the last port of delivery, and so has the law 
been held ever since the case in 1 Ld. Raym. 
739." "We must remark in the first place, 
that the chief justice makes no suggestion of 
dividing the time of detention between the 
outward and homeward voyages, which has 
been held, at least in our courts, since the 
case cited by him from Lord Raymond, and 
antecedent to the delivery of his judgment. 
Secondly, that the case in Lord Raymond 
does not state the law to be that the wages 
are lost from the last port of delivery, but 
"for half the time that they stayed there to 
unlade." In the third place, that the expres- 
sions of the chief justice are those used by 
the court in the case in Lord Raymond, upon 
the uncertainty of which I have ak-eady re- 
marked. 

The doctrine of allowing wages for half 
the time the ship remained in the outward 
port, as far as I have been able to trace it, 
was first established in this coui't, unless we 
should except the doctrine in the anonymous 
case in Modern Reports, by Judge Peters, as 
early at least as 179S, and afterwards found 
its way into the courts of Massachusetts. 
In the case of Hooper v. Perley, 11 Mass. 
545, in 1S14, Chief Justice Pai-ker says: 
"'The general rule, as to wages of seamen, 
which has been for many years recognised 
and uniformly adopted in our courts, is, that 
if a ship has earned one or more freights, 
and is afterwards lost before completing the 
voyage for which the seaman was hired, he 
Is entitled to his wages up to the last port 
of delivery and for half the time that the 
ship lies in that port." It appears to me 
that there is a want of connection between 
the premises and the last branch of the con- 
clusion of this judgment. The earning of the 
freight is the given ground of the seaman's 
right to wages: and yet the wages are earn- 
ed indefinitely beyond this point, through a 
period when no freight is earned. The earn- 
ings of freight is determined uj ^ne delivery 
of the cargo, but the vessel may, and often 
does, stay at the port for many months after 
that delivery, for objects having no possible 
connection with the outward voyage or the 
freight earned bj' it In the margin of the 



book, and opposite to this opinion of the 
chief justice, we find a reference to Abbott, 
to 1 Pet Adm. 192 [note to Relf v. The Ma- 
ria, Case No. 11,692], and to Comyn on Con- 
tracts (page 372), as the authorities, we may 
presume, which sustain the judgment of the 
comt. I think we have seen that Aboott is 
very far from supporting any such doctrine; 
the case of The Cynthia certainly does; but 
without assigning any reason or authority 
for it; and Comyn literally (juotes Abbott 
as I have done, and also recites the cases in 
Ld. Raym. 639, 739. In not one of these 
cases, as we have seen, is the doctrine of 
Chief Justice Parker advanced. In all these 
books "the time employed in the outward 
voyage and the unloading the cargo;" and 
the "time of the delivery of the last cargo," 
are made the most favom-able termini of the 
seaman's right to wages; and, with the ex- 
ception of the suggestion in 12 Mod. no inti- 
mation is given in any English case I have 
seen, certainly in none of those referred to 
in the case of Hooper v. Perley, of extending 
the claim of wages over half the time the 
vessel stayed in the port of delivery. The 
supreme court of Massachusetts acting, it is 
presumed, on the same mistaken foundation, 
contuiued to assert this doctrine in the cases 
of Locke v. Swan, 13 Mass. 76, and Swift v. 
Clark, 15 Mass. 173. 

I shall close this examination of discordant 
and unsatisfactory adjudications, leaving us 
at last without a rule to guide and govern 
us, with one of commanding authority in 
any legal inquiry, and especially on a ques- 
tion of maritime conti-act In the ease of 
The two Catherines [Case No. 14,288], Judge 
Story says: "It is, in my judgment per- 
fectly clear, that the seamen are entitled to 
wages up to 'the time of the ship's arrival at 
Ivica, and diu-ing half the time the ship 
remained there; for at that place the home- 
ward voyage commenced. This dbcti-ine is 
not new in our courts. It was early decided 
in the supreme court of my native state 
after full argument, and about the same 
period adopted by a venerable judge of 
om* country. It appears to me to be a nat- 
ural resvdt of the principles held by Lord 
Holt 12 Mod. 409, .442, and Ld. Raym. 
639, 739." The judge also refers to Brown 
V. Benn, 2 Ld. Raym. 1247, which relates 
only to what shall be deemed a port of de- 
livery; also to Hernaman v. Ba^vden, 3 
Burrows, 1844, which were on questions of 
freight. In this case of The Two Catherines, 
I shall, with a true and deep sense of the 
deference which is due to the judge who 
decided it take the liberty of analysing his 
opinion, and the reasons he gives for it. 
The fii'st reason is, "for at that place the 
homeward voyage commenced." This is pre- 
cisely the point or test to w^hich I would 
bring this question. Let it depend upon the 
commencement of the homeward voyage; or, 
what must be the same thing, the termina- 
tion of the outward voyage. Where is au- 
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thority or the reason to say that the one 
ends and the other begins, when the ship 
has been half her time at her port of de- 
livery? Can it be denied that, in point of 
law, the outward voyage is terminated by 
the delivery of the cargo, which may al- 
ways be ascertained, and that, in j^oint of 
fact, the discharge of the vessel almost uni- 
versally takes place very soon after her 
arrival, although she may be afterwards 
detained a long time by waiting for a re- 
turn cargo, or other circumstances having 
no connection with the outward voyage or 
its cargo? The judge says: "At that place 
the homeward voyage commenced." But 
when did it commence? This is the diffi- 
culty, and no answer or explanation is given 
to it. In that case the ship went in bal- 
last to Ivica for a cargo of salt, and can 
we say that the homeward voyage did not 
-commence when she began to take the salt 
on board? Can we attach the time and 
labour- so employed to the outward voyage? 
In fact this division of the time the ship 
was detained at Ivica, between the outward 
and homeward voyages, was not a promi- 
nent or important question in tlie case. One 
principal question was whether the ship, 
having discharged her cargo at Gibraltar, and 
gone to Ivica in baUast for her retui-n cargo, 
Gibraltar was not the terminus of the first 
voyage. On this point the judge differs 
fi'om Judge Washington's opinion in the case 
of Thompson v. Faussat, who thought the 
outward voyage ended at the place where 
the cargo was unloaded, while Judge Story 
carries it on to the place to which the 
vessel went in ballast for her return cargo, 
considering it to be an intermediate voyage 
which constitutes no part of the return voy- 
age. But shoiild it not be aj9QLrmatively a 
part of the outward voyage to support the 
claim for wages? 

It is not for me to decide between these 
learned judges, nor does the case I have 
under consideration call for it; but it does 
seem to me that Judge Washington has the 
better reason; and gives us a more plain 
and practical rule, and more consonant with 
the principles of the law than that adopted 
by Judge Story. In the case of The Two 
Oatharines, it does not appear that when the 
vessel sailed from Newport for Gibraltar, 
she was to proceed on, after discharging her 
■cai'go, to Ivica for a return cargo; nor that 
Ivica was in contemplation as a port to 
which she was to go at any time or for 
any purpose. The learned judge says: "The 
ship's having gone from Gibraltar to Ivica 
in ballast, does not vary the case any more 
than if tlie whole of the outwai-d voyage 
had been performed by the ship in ballast." 
This is tme, if the outward voyage was from 
Newport to Ivica and did not end at Gibral- 
tar, or if Ivica can be considered as a port 
of delivery; but this is the question, the 
disputed point. Did the outward voyage end 
at Gibraltar, the place where the outwai-d 



cargo was discharged, or may it be contin- 
ued to Ivica, to which port the ship went 
to obtain a return cargo, and which, when 
the outward voyage was commenced, was 
not in contemplation of any of the parties 
to the conti'act for that voyage, either ex- 
pressly or by general words of desaiption? 
In such a case, was Ivica a port of delivery? 
When a ship saHs for a designated port in 
ballast, that port is the port of her destina- 
tion, and whether she be loaded or goes in 
baUast, her outward voyage is from the 
port of her departure to tlie port of her 
destination, and the wages are due there, 
because it is a part of the described voyage, 
and not as a port of delivery. We have 
seen, by Abbott, that if the ship be lost on 
her home voyage, the seamen are entitled 
to wages "for the time employed in the 
outward voyage and the imloading the cargo; 
but if there be no cargo to be unloaded, they 
are nevertheless to be paid for the voyage." 
But is not this a very different case from 
one in which the ship saUs for a given 
port, with a cargo, to unload it there, and 
afterwards to seek, where she may, in 
ballast for another cargo? There can be 
no doubt or question raised about what is 
the outward voyage in the first case, and 
that the wages are earned on her arrival; 
whereas, about the other case, two eminent 
judges have differed. Why is the passage 
to Ivica, or any other place, to be attached 
to the outward voyage, with which it has 
no apparent or ordinary connection; and 
when its object was to obtain cargo for 
the home voyage, which is thus clearly and 
essentially connected with it? After the 
discharge of the outward cargo, it depended 
on markets and various other circumstances, 
to what place she might proceed for another 
load; and the outward voyage is made to 
wait on aU these contingencies to find its 
termination, when its obvious and natural 
end woidd seem to be, when its object and 
business was done by the delivery of the 
cargo. So how can we call it the last port 
of delivery, when the whole was before 
discharged at another place? Judge Story 
mainly relies, for his doctx'ine, on the ad- 
mitted law, that if the vessel originally sails 
in ballast, the seamen have their wages in 
the same manner as if she were loaded; and 
argues that "it can make no difference that 
the vessel is in ballast on the intermediate, 
instead of the outward voyage." I have 
endeavoured to show that there is a dif- 
ference, and that the claim of the seamen 
rests on a ground in the one case, which they 
have not in the other. In this question, 
however, between two great judges, that 
which is material to us was not moved, 
that is, the claim of wages for half the time 
the vessel remained in port, which, in our 
case, was the port of delivery of the out- 
ward cargo, as weU as of her loading and 
departtu'e for home. We have to decide 
the naked question, whether if a ship goes 
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from a port in the United States to a 
foreign port, and there, having discharged 
her cargo, remains several months, more or 
less, after such discharge, and is lost on 
her homeward voyage, the seamen are en- 
titled to their wages for half the time of 
the detention of the ship, whatever may 
have been the cause of her detention or her 
employment while she remained there. 

The most important question, in the case 
of The Two Catherines, as declared hy Judge 
Story, was whether the seamen can claim 
wages as such for the homeward voyage, 
having saved from the wreck, property 
more than sufficient In value to cover all the 
wages. The question I have to decide was 
assumed by the judge, arguendo the points 
I have stated, but it was not made by the 
counsel on either side, it was not a question 
in the case. I ret\u:n to the question, "when 
did the homeward voyage commence" in the 
case before us? Did it not commence when 
the outward voyage ended? There was no 
intermediate voyage or time hanging be- 
tween the outward and the liomeward voy- 
ages, and belonging to neither, if this can 
be in any case; but the second necessarily 
began when the first ended, and the first 
necessarily ended when the second began. 
What authority is there for saying that the 
outward voyage continues for three, six, or 
twelve months after the ai-rival of the ves- 
sel at her outward port and the complete 
delivery of her cargo there? How can we 
say that the out\^^ard voyage continued dur- 
ing the time when the brig was actually tak- 
ing in her return cargo? What connection 
in fact, or in law, had this employment of 
the mai-iners with the outward cargo, or its 
freight or any thing belonging to it? Judge 
Story put the law on the question, "when 
did the homeward voyage commence?" It 
should rather, in our ease, be, when did the 
outward voyage terminate? unless, as I be- 
lieve, the time is the same for both. When 
then, by clear and undisputed evidence, it is 
shown precisely when the .one did end and 
the other did begin, can I apply to the first, 
employment and services which clearly be- 
long to the latter? Can I charge against 
the first, wages clearly earned by labour for 
the second? It cannot be questioned that 
if the ship be lost on her homeward voyage, 
the wages for that voyage are lost with her, 
because her freight is lost, and the claim of 
wages is therefore clearly attached to the 
goods for which the freight is paj^ble; and 
why not to the putting of them on board, as 
well as to the caiTying of them in safety; 
or, at least, I may say on what principle, 
by what reason can these services or the 
wages earned by and payable for them be 
made a charge against the outward cargo 
and voyage? After thus declaring the law, 
the learned judge refers, in proof of it, to 
the decisions in the state courts of Massa- 
chusetts, which i have already examined, 
md shown, as I think, not to be supported 



by the authorities cited for them: nor is any 
legal principle or reason attempted to be 
given for then- justification. The judge then 
proceeds: "It appears to me to be a natural 
result of the principles held by Lord Holt. 
12 Mod. 409, 542, and 2 Ld. Kaym. 639, 739." 
With the legal and logical mind of Judge 
Story, thoroughly accustomed to such re- 
searches, it would have been most satisfac- 
tory, if he had explained the process of rea- 
soning by which he came to the conclusion 
he has adopted, from the cases he has re- 
ferred to. So far as he asserts the right of 
the seamen to wages for the outwai'd voy- 
age, it is clear enough, but in the extension 
of this right over half the time the vessel 
may remain in port, however long or what- 
ever may be the cause of her detention, I 
confess I cannot discover how or whei'e this 
doctrine is to be found in the cases cited. 
The principle that the wages end with the 
outward voyage, and that that voyage ends 
with the delivery of the outward cargo, is 
much more manifest and reasonable to mj 
mind. Why shall we adopt as a rule an 
arbiti'ary division of the time the ship re- 
mains in the port, imjust and untrue in a 
vast majority of cases, when the law gives 
us a principle reasonable, consistent, and 
just, for every case? There is no occasion 
for tlie ai'bitrary assumption of a general 
rule, when it happens so rarely, if it can ever 
happen, that the true rule of right may not 
be foimd in every case. 

I have taken tliis review of the cases on 
the subject of our inquiry, with a real desire 
to conform myself, if I could do so, to the 
course of decisions heretofore adopted in 
this court; but I am obliged to say, and my 
reasons have been shown for it, that I can 
find nothing in the adjudications here or 
in England tliat I can safely rely upon for 
the doctrine contended for by the counsel 
for the Ubellants; nothing so certain, con- 
sistent and dear that it should not be dis- 
tm'bed; nothing so uniform and authorita- 
tive in the decisions, that I am judicially 
bound to submit to them, against the con- 
victions of my own judgment. In allowing 
the libellants their full wages, from the time 
they respectively shipped to the delivery of 
the outward cargo, I shall act on a principle 
which can neither be denied nor misunder- 
stood. Were I to go beyond this, I should 
be incapable of giving a reason for it, either 
of my o"\vn suggestion or furnished by any 
of the judges whose opinions have been re- 
ferred to. 

I would add another observation upon the 
case of Thompson v. Faussat, although it is 
not in place here. It was decided in 1815, 
and Judge Washington then considered the 
law, as to the wages seamen had a right 
to claim, in such a case as that, to be "quite 
unsettled." He says he had met with no- 
case which precisely resembles it, in any 
book of reports; nor with any principle in 
the ordinances or usages of other nations. 
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wliicli appUes to it Now the case was of 
a vessel that sailed on a voyage from Phil- 
adelphia to a port in France. She arrived 
at St Jean de Luz, and after discharging 
her cargo, then proceeded to Bayonne. A 
return cargo was provided for her at Bor- 
deaux; but the master received orders to re- 
main with the vessel in France until Septem- 
ber. On the 25th September she sailed from 
Bayonne, and arrived the next day at the 
port of La Teste, where her return cargo 
was received, and taken on board. She sail- 
ed from that port on her homeward voyage 
and was captured. The question in the case, 
liaving an application to ours, was, whether 
the wages should be given from La Teste, 
the last port of lading and departure, or 
from St Jean de Luz the port of discharge 
of the outward cargo. The district court 
decided for the latter place, and the decree 
was affirmed by the circuit court 

Decree: That the libellants do severally 
have and recover their full wages, as stated 
in the shipping articles, from the time they 
shipped, to wit the 30th July, 1833, to the 
4th January, 1834, both inclusive; deducting 
from each of the said libellants the money 
paid to them respectively, and such other 
credits as the respondent is legally entitled 
to. 



Case K"o. 1,925. 

BRONSON V. BAXER. 
[The case reported under above title in 44 
Hunt Mer. Mag. 74, is the same as Case No. 
1,605.] 



BRONSUN (BOKER v.). See Gases Nos. 1,- 
605 and 1,606. 



Case Wo. 1,936. 

BRONSON et al. v. OAHILL. 

[4 McLean, 19.]^ 

Circuit Court I>. INlichigan. June Term, 1845. 

Specific Perfobbtaxce— Requisites or Contract 

Deed— Sufficiency — Vendor and Pcrchaser 

— Execution of Contract. 

1. Chancery will decree a specific execution 
of a contract equally in behalf of the vendor 
as in behalf of the vendee. 

2. But to carry into effect a contract, there 
must he mutuality. 

3. Where only a part of the vendors were 
bound for a title, there is a want of mutuality, 
and a specific execution will not be decreed. 

4. A deed of general warranty may be good, 
although it may not contain, technically, the 
five covenants, which such an instrument usual- 
ly contains: 

5. A reasonable time only, can be allowed to 
a vendor to execute his part of the contract. 

[m equity. Bill by Bronson and Ward 
against Cahill for specific performance. Bill 
dismissed.] 



* [Reported by Hon. John MdOean, Circuit 
Justice.] 



Mr. Bates, for complainants. 
Mr. Stevens, for respondents. 

OPINION OF THE COURT. This is a 
bill for the specific execution of a contract 
by the vendor. It states that Bronson made 
an agreement for himself, and as agent for- 
ward, and by virtue of authority derived 
from him, to seU to the defendant one hun- 
dred and fifty acres of land in Michigan^ 
which is particularly described, for the con- 
sideration of eight hundred dollars. And the 
bill avers that the land is still worth that 
sum. This agreement was made on the 11th 
day of June, 1840. That Bronson returned 
to New York, the place of his residence, and 
also the residence of Ward, and that about 
the 28th of July executed a deed, which was 
acknowledged on the 11th of August ensuing. 
On the 26th of July, of the same year, they 
prepared a bond and mortgage on the land^ 
to secure the purchase money. On the 24th 
of August they inclosed the deed, bond and 
mortgage, to one Walter Clark, of Michigan, 
which was delivered to H. H. Comstock, 
then in New York, but a resident of Michi- 
gan, and which was to be dehvered to said 
Clark, on his retm-n, which he promised to 
do. But the package was not delivered. 
On the 22d of November, 1840, Walter Clark, 
as agent of the complainant, tendered the 
deed, and required the bond and mortgage to 
be executed. To this biH the defendant filed 
. a general demurrer. 

The demmTcr admits the facts stated -in 
the bill, and on those facts the question 
raised must be determined. ■ 

That a court of chancery will decree a spe- 
cific execution of a contract in behalf of the 
vendor as well as in behalf of the pm*chg.ser, 
will not be questioned. But it must appear, 
to authorize such a decree, that the contract 
has been fair, mutual, and that he has of- 
fered to convey at least within a reasonable 
time. On the demurrer the defendant can- 
not rely on any change in the value of the 
property, or hardship against the fulfillment 
of the contract He can set up nothing that 
does not appear upon the face of the bill^ 
which is only the lapse of time for a few 
months, which the complainants allege is rea- 
sonably accounted for and covered by an 
averment in the bill that the land had not 
deteriorated in value. Under these circum- 
stances, the court will overrule the demm-rer, 
and require the defendant to answer. In 
this mode we can better reach the equity of 
the case. 

An answer being filed, the cause came 
again before the court 

It is objected, that there was no mutuality 
in the contract of purchase, as Bronson did 
not name his partner. Ward. On reading 
the agreement, it is obvious that the defend- 
ant must have considered himself as dealing: 
only with Bronson, and that he was the sole 
owner of the land. There is no allegation in 
the bill, that the interest of Ward in the 



BRONSON (Case No. 1,928) 



premises was made known to the defendant. 
There was nothing on the face of the agree- 
ment which could give the defendant a claim 
against Ward, for his interest in the land. 
Thei-e was then a want of mutuality in the 
contract, and this is essential to a decree for 
a specific execution of the contract. Bene- 
dict Y. Lynch, 1 Johns. Oh, 370; Parkhurst 
V. Van Cortlandt, Id. 282; German v. Ma- 
ohin, 6 Paige, 288. By the agreement, a 
warranty deed was to be given; and it is 
objected that this deed does not come strictly 
within that description. The old doctrine of 
warranty, lineally and collaterally, having 
in a gi-eat degi-ee gi'own out of use, the in- 
quiry may be made, what is the import of 
the terms warranty deed? Chancellor Kent 
(4 Comm. 471) says that "the usual covenants 
in a deed ai-e five: 1. That the grantor is 
lawfully seised. 2. That he has good right 
to convey. 3. That the land is free from in- 
cumbrance. 4. That the grantee shall quiet- 
ly enjoy. 5. That the grantor wiU warrant 
and defend the title against all lawful 
claims." And it is argued that the deed ten- 
dered contains but one of these covenants— 
"that of quiet enjoyment"— the least valua- 
ble of aU those enumerated, because it is not 
broken until there is an actual eviction. 
There may be an outstanding title; there 
may be a cloud of incumbrances, which 
would prevent the sale of the land, and yet 
be no breach of the covenant The same ob- 
jection applies to a covenant of warranty. 
In either case, an actual ouster or eviction 
is necessary to constitute a breach. We are 
not prepared to say that a contract to convey 
by a general wari-anty deed would not be 
good, if any one of the covenants named by 
Chancellor Kent should be omitted. 

It'is also objected, that the deed tenda-ed 
is not properly executed and acknowledged. 
A deed to be recorded in Michigan, when ex- 
ecuted in a foreign state or territory, must 
have attached to it the certificate of the prop- 
er county clerk, that it is executed accord- 
ing to the laws of such state or territory. 
To this deed no such certificate is attached. 
Laws Mich. 1840, p. 166, § 2. 

There is another objection to the deed, 
that the acknowledgment of the wife of 
Bronson was not strictly in accordance with 
the requirements of the statute. The 4th 
section provides that the certificate of ac- 
knowledgment must state that the wife ac- 
knowledged that she executed the deed with- 
out fear or compulsion of her husband, or 
any one else. The latter words are omitted in 
the acknowledgment. It is a well settled 
principle that a married woman can make 
a valid conveyance only, in the mode re- 
■quu-ed by statute. The words omitted can- 
not be considered as sm-plusage. They are 
the words used in the statute, and we can 
readily see that they were intended to secure, 
by gi-eat caution, the voluntary action of a 
feme covert, in relinquishing her right to 
-eal estate. And it is not for the court to 
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say that the legislature have made an un- 
necessary provision. Upon the whole, we 
think tliat the complainants are not entitled 
to a specific execution of the contract. And 
in coming to this conclusion, we rely chiefly 
on the fact, that there was a want of mutual- 
ity in the contract, which the complainants 
ask the court to carry into effect. 

The bill must be dismissed, at the costs of 
the complainants. 



Case No. 1,927. 

BRONSON V. KENSEY et al. 
[3 McLean, 180.]^ 
Circuit Court, D. Elinois. June Term, 1843. 
Practice— Pkobcction of Books and Papers- 
Notice. 
A motion to produce a paper, in the posses- 
sion of the plaintiff, which is necessary to en- 
able the defendants to plead, may be granted 
in the discretion of the court, although no no- 
tice has been given. But, where the possession 
of a paper is desired to be used in evidenae, a 
notice is necessary. 
[Cited in U. S. v. Hutton, Case No. 15,433.] 
At law. 

Mr. Arnold, for plaintiff. 

Mr. Butterfield, for defendants. 

OPINION OF THE COURT. This action 
is brought on a penal bond of sixteen thou- 
sand dollars, to pay eight thousand dollars. 
And it is alleged that the notes, amounting 
to eight thousand dollars, were given when, 
in fact, but four thousand dollars were re- 
ceived, and it is suggested that the notes 
will show the above state of facts. The 
notes, it is averred, were given before the 
penal bond, and on this suggestion of facts 
a motion is made by defendants' counsel that 
the plaintiff be required to produce the above 
notes, to enable them to- plead in the case. 
This motion was opposed on the ground that 
it is made too late, and that no notice has 
been given. A notice to the opposite party 
is necessary when the object is, to obtain a 
paper in his possession, to be used in evi- 
dence. But this is not strictly the object 
of the present motion. It is to produce cer- 
tain notes, which for the reasons stated are 
necessary to enable the defendants to make 
their defence. The court directed the plain- 
tiff to produce the notes. 



Case 'No. 1,9S8. 

BRONSON V. KEOKUK. 

ETHRIDGE v. EIGHMEY. 

[2 Dill. 498;= 6 Am. Law T. Rep. 409: 7 

West. Jur. 320.] 

Circuit Court, D. Iowa. 1873. 

Writs—Service by Publication — Act of Jcne 

1, 1873, Construed. 

1. The act of June 1, 1872 (17 Stat. 198, § 

13), authorizes, in certain cases, the courts of 



^ [Reported by Hon. John IMcLean, Circuit 
Justice.] 

= [Reported by Hon. John F. Dillon, Ci cuit 
Judge, and here reprinted by permission.] 
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the United States to exercise jurisdiction in 
equity over the property of absent defendants 
■within the district where the suit is brought; 
but the act recognizes the superiority of per- 
sonal over constructive service, and the prac- 
tice under the act should be such as to secure 
personal service whenever this is practicable, 
and to resort to constructive service by publi- 
cation only when the better mode is not prac- 
ticable within a reasonable time, and by the ex- 
ercise of reasonable diligence. 
[See Butler v. Young, Case No. 2,245.] 

2. The order directing the absent defendant 
to appear, plead, etc., must be made by the 
court in term. 

[Cited in Batt v. Procter, 45 Fed. 516.] 

These are suits in eotuily to enforce cer- 
tain equitable rights against the real estate 
described in the respective bills of complaint. 
The suits have been commenced since the 
last term, and subpoenas in chancery re- 
turnable to the March rules, 1873, have been 
issued and served upon certain of the de- 
fendants, and returned by the mai'Shal "Not 
found" as to the remaining defendants. An 
application is made, under section 13 of the 
act of June 1, 1S72 (17 Stat 19S), at rules, 
and before the next term after the suit was 
brought, for an order of publication of the 
subpoenas in chancery, against the defend- 
ants whom the marshal returns as not found 
within the district [Denied.] 

Brown & Dudley, for complainants. 

DILLON, Circuit Judge. The act of June 
1, 1872 (17 Stat. 198, § 15), is the first statute 
enacted by congress giving to the circuit 
com't the power to make service or acquire 
jm'isdiction for any purpose, by publication; 
and the right which that statute gives to 
make service in this manner, is limited to 
suits in equity to enforce liens or claims 
against real or personal property within the 
disti-ict If, in such a suit, any of the de- 
fendants are not inhabitants of the district, 
or are not found within it, or shall not vol- 
tmtai'ily appear to the cause, the provision 
of the statute is, that the court may make 
an order dii-ecting such absent defendant to 
appear, plead, etc., to the bill, at a certain 
day, to be fixed by the court in the order 
itself. This order the statute requires to 
be made by the court, and hence the present 
application is prematui-e. "We cannot know 
that the defendants, returned as "Not f oimd," 
may not voluntarily appear at the return 
term. If they do not, the court, upon proper 
showing and application, can make the or- 
der above mentioned, to appear, plead, etc., 
and designate the day when this shall be 
done. Now, the statute provides that this 
order shall be served upon the absent de- 
fendant, if practicable, wherever found. The 
object of service is to give notice; and the 
superiority of personal service over construct- 
ive service in effecting this object is so mani- 
fest as to require no remark, and is recog- 
nized by the statute itself. If practicable, 
says the statute, personal service of the 
order must be made upon the absent de- 



fendant, wherever found; and it is only in 
cases where such personal service is not 
practicable, that the statute contemplates that 
the court shall direct a publication of the 
order. How is the court to know whether 
it is practicable to make personal service? 
This may be ascertained by reqtiiring the- 
complainant, or his attorney or agent, most 
conversant with the facts, to make a show- 
ing on oath as to the residence of absent 
defendants. If from this it appears that 
such defendant resides in another district^ 
service upon him may be directed to be made 
by the marshal of that district; and per- 
haps, in such a case, the com*t might make 
a special order directing or authorizing serv- 
ice by some other officer. If, from the show- 
ing, it appears to the satisfaction of the 
coiurt that the residence of the absent de- 
fendant is not known to the complainant, or 
his agent or attorneys, and cannot, by rea- 
sonable diligence, be ascertained (and on 
this subject the affidavits should state facts, 
and not mere conclusions), personal service 
of the order may as well be said not to be 
practicable, and then the court may direct 
the order to appear and plead to be pub- 
lished in such manner as It shall deem most 
likely to give the desired notice. 

It would appear to be a proper practice 
for the bill to aver the citizenship and resi- 
dence of the respective defendants; to let 
the subpoena issue against all, and if the 
marshal return some of them not found, and 
they do not voluntarily appear, the com-t,. 
on a showing of these and the necessary 
facts, as before stated, by affidavit, will 
make the order to appear and plead, and di- 
rect the mode of serving the same. The 
practice, imder the act, should be such as 
to seciu'e personal service in all cases where 
the residence of the absent defendant is 
known, or can be ascertained; and to sub- 
stitute or resort to constructive service by 
publication only where the better mode is 
not practicable within a reasonable time, 
and by the exercise of reasonable diligence. 
Application denied. 

NOTE [from original report]. Construction 
of act of June 1, 1872, see Schwabacker v. 
Reilly [Case No. 12,501]; Hall v. Union Pac. 
K. Co. [Id. 5,950]. 



Case No. 1,929. 

BEONSON V. KUJiUlC. 

[3 Dill. 490; ^ 8 West Jur. 666.] 

Circuit Court D. Iowa. 1874. 

Public Lands — Land Warrants — Rights op As- 
signees — Taxability op Lands Located bt 
Fkaddulent "Wahbant Cancelled before 
Patent Issued. 

1. Until a patent for land emanates, the le- 
gal title thereto remains in the United States^ 
and it will protect any equity which the United 

* [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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States may have in the land from a sale for 
taxes by the state. 
[See Turner v. American Bap. Miss. Union, 

Case A^o. 14,251; Union jMill & Min. Co. 

T- Ferris, Id. 14,371.] 

2. In 1853, the plaintiff, as the assignee of a 
land warrant, located it upon a tract of land; 
in 1862, and before any patent had issued, the 
proper department cancelled the warrant and 
suspended the location because the warrant 
had been procured to be issued upon false and 
forged papers; the plaintifE in the latter part 
of 1862 substituted another warrant, and in 
1863 received a patent: Held, that the land 
was not taxable for 1861 and that a tax sale 
and deed for the taxes of that year were void. 

3. The assignee of a land warrant, fraudu- 
lently procured from the government, has no 
higher legal rights than the warrantee; and 
the government, although the warrant is regular 
on its face, is not estopped to deny its validity, 
although it be in the hands of an assignee for 
value and without notice. 

At law. Ejectment for 160 acres of land. 
Trial to court The plaintiff claims title un- 
der a patent from the United States to him- 
self, dated June 1, 1863. The defendant is 
in possession under tax deeds, which are 
regular and vest the title in the defendant 
if the land was subject to taxation under 
the laws of the state of Iowa, for the year 

1861. The defendant had no notice of the 
defect below mentioned in the plaintiff's 
entry of the land. 

On the tL-ial, the plaintiff offered in evi- 
dence a patent from the United States to 
himself, dated June 1, 1863, reciting that it 
is issued pm-suant to the bounty land act 
of JIarch 3, 1855 [10 Stat. 701], upon a de- 
posit of land wan-ant No. 98,864, "the war- 
rant No. 25,269, act of 1850, with which the 
fix-st location was made having been with- 
drawn and the said warrant, No. 98,864. 
substituted in lieu thereof." The plaintiff 
then rested. 

The defendant offered in evidence: 1. 
Local land office certificate, dated Decem- 
ber 21, 1853, that land warrant No. 25,269 
in the name of Jerenin Lasmate had that 
day been located on the land in questiDn. 
2. Tax deed, showing that the land was duly 
sold in 1862, for the taxes of 1861, and oth- 
er deeds showing that the defendant held 
the title, if any, which those tax deeds con- 
veyed. The defendant thereupon rested. 

The plaintiff then offered documentary evi- 
dence, showing that on the 9th day of May, 

1862, the commissioner of pensions indorsed 
upon said land warrant. No. 25,269, the fol- 
lowing: "Satisfactory evidence having been 
fm-nished me that the papers are false and 
forged on which this warrant was issued, 
it has, tlierefore, been this day cancelled 
and declared void as against the United 
States," and immediately notified the com- 
missioner of the general land office thereof. 
This last named oflacer, June 18, 1862, noti- 
fied the register of the local land office, "that 
warrant No. 25,269, located December 21, 
1853, by Seymour G. Bronson, was cancelled 
\[ay 9, 1862, because issued on false and 



forged papers; that the location is suspend- 
ed in consequence of such cancellation, and 
the locator has ninety days to substitute 
another warrant, or to enter the tract with 
cash." The time was afterward extended, 
and the plaintiff within such extended time, 
to-wit, December 26, 1862, substituted (as 
recited in his patent of June 1, 1863, supra) 
said land warrant No. 98,864 in lieu of can- 
celled warrant No. 25,269. The commission- 
er of the general land office approved of this 
substitution January 9, 1863, and notified 
the local land office "that the patent would 
issue as early as practicable, in the name of 
Seymour G. Bronson." It was accordingly 
issued June 1, 1863, and is the only patent 
for the land in question which was ever 
issued. 

Against the defendant's objection the 
plaintiff offered the records of the pension 
office, concerning warrant No. 25,269, which 
was declared void, and said warrant No. 
98,864, and which tended to show that war- 
rant No. 25,269 was issued upon a false and 
fraudulent application in favor of Jerenin 
Lasmate, when the real soldier was Jeremin 
Lasmatre, to whom, for the same service, 
a warrant had already been issued at the 
time warrant No. 25,269 was issued. The 
land is worth $3,000. [Judgment for plain- 
tiff.] 

Brown & Dudley, for plaintiff. 

Gatch, "Wright & Runnels, for defendant 

DILLON, Circuit Judge. The plaintiff lo- 
cated a land Avarrant on the land in contro- 
versy, in 1853, but when in 1862 the war- 
rant reached the pension office in due 
course, it was pronounced to have been is- 
sued on false and forged papers, and it was 
in consequence cancelled on the 9th day 
of May of that year, and the plaintiff given 
time to substitute another warrant, which 
he did in the latter part of 1862 and received 
a patent for the land dated June 1, 1863. 
Meanwhile, the state of Iowa assessed this 
land for taxation for the year 1861, and sold 
it in 1862 for the delinquent taxes of the 
preceding year. If the land was subject 
to taxation for 1861, the title is in the 
defendant; otherwise it is in the plaintiff. 
Until the patent issued the legal title 
remained in the United States, yet if, "the 
right to a patent is complete, and the 
equitable title is fully vested in a party 
without anything more to be paid, or any 
act to be done going to the foundation of 
his right" the land may be taxed, though 
no patent therefor has yet emanated. Kan- 
sas Pac. Ry. Co. v. Prescott, 16 Wall. [S3 U. 
S.] 603, 60S. 

Assuming that the first warrant was pro- 
cm'ed from the government upon false and 
fraudulent papers, the location of such a 
waixant, if made by the warrantee, would 
not give any equity to the land as against 
the government This is clear. And since 
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land warrants are not commercial or nego- 
tiable instruments, it is equally clear upon 
principle and. authority (aieclianics' Bank v. 
New York & N. H. R. Co., 13 N. Y. 599, 623; 
Wilcox V. Howell, 4i N. Y. 39S), in the ab- 
sence of a conti'oiling statute, that the as- 
signee of a warrant has, as against the gov- 
ernment, no higher equities than the war- 
rantee. Not only is there no statute placing 
the assignee upon better ground than the 
warrantee, but the act of congress making 
land warrants assignable only does so to the 
extent of "vesting the assignee with all 
the rights of the original owner of the war- 
rant" Act of March 22, 1852; 10 Stat 3. 
The first warrant was decided by the prop- 
er officers of the government to have been 
fraudulently obtained, and the documentary 
evidence shows that this decision was jus- 
tified by the facts, and it was acquiesced 
in by the plaintiff. 

If these views are correct the result is 
that the location of the first warrant did not 
give a complete equity to the land, and if 
nothing more had been done the government 
would have been equitably, as it was legally, 
the owner of the land, and hence the land 
was not subject, while this condiuon of 
things remained, to taxation. This condition 
did remain until December 26, 1862, when a 
valid warrant was Im-nished by the plaintiff 
and substituted for the other, and it was up- 
on this warrant that the patent was issued. 
These views are inconsistent with the doc- 
trine contended for by the defendant, and 
which has the sanction of the opinion of 
Mr. Attorney General Gushing, that if a 
land warrant has been fraudulently pro- 
cured from the government and has passed 
into the hands of an assignee for value 
and without notice of the fraud, the govern- 
ment is estopped to question its validity. 
7 Op. Attys. Gen. 657. Mr. Wirt, as attorney 
general, had given a contrary opinion, dis- 
tinguishing, as Mr. Gushing failed to do, 
between commercial and negotiable instru- 
ments which are governed by a peculiar law, 
and those which, like land warrants, are 
not of this character. 

Assuming that the government is open to 
estoppel the same as individuals, the doc- 
trine for which the defendant contends is 
one which cannot be maintained on legal 
principles. It applies only to commercial 
paper. If the maker of an Instrument, 
although not of a commercial character, 
makes representations aliunde the instru- 
ment on which those to whom the represen- 
tations are made act, the maker is estopped 
to deny the truth thereof, but the mere 
issue of such an insti'ument cannot alone 
operate to estop the maker Irom showing, 
into whosoever hands it may come, that its 
issue was procured by fraud. This subject 
is so fully examined, and so satisfactorily 
discussed in the New York cases above 
cited, that it is not necessai-y to do more 
than to refer to them. 



Another position taken by the defendant's 
counsel is that as the patent recites and the 
evidence shows that the second warrant 
was substituted for the first this substitu- 
tion has the effect to make the plaintiff's 
titlo relate back to the entry of 1853 imder 
the first warrant. There is no statute giv- 
ing the plaintiff the right to make such a 
substitution, or declaring the effect of it. 
Natural justice, indeed, would dictate that 
he should have an opportunity preferably to 
others to pay for the land, and this was 
pi'operly given to him, ex gratia, not of 
legal right, but as against the government, 
he cannot be regarded as having purchased 
and paid for the land, until he located a 
valid warrant upon it, and until payment 
for the land had been made, it was not tax- 
able. 

It is insisted, however, for the defendant, 
that although it be true that as against 
the government the sale of the land for 
taxes was not valid, yet the plaintiff is 
estopped, as against the defendant, from as- 
serting such invalidity- But why? The 
plaintiff has had no transaction with the tax 
title purchaser, or with the defendant claim- 
ing under the tax title purchaser. He has 
made no representations to either of them, 
and they have no covenant of his, nor is 
there any grant or warranty by him so that 
his title acquired by the location of the sec- 
ond warrant and the patent will eniure to 
them. A purchaser at tax sale buys upon 
his own suggestion and at his own risk as 
to the title he obtains, and a subsequently 
acqiiired title does not enure to his benefit. 
There must be a judgment for the plaintiff. 
Judgment for plaintiff. 



Case No. 1,930. 

BKONSON et al. v. LA CROSSE & M. E. 
CO. 

[9 Am. Law Eeg. 350.] 

District Court, D. Wisconsin. 1861. 

Courts op U>mted States— Practice— Testimont 
IN Equity Causes— Masxek of Taking — Wis- 
consin Practice— Depositions. 

[1. The provision of the Wisconsin constitu- 
tion that testimony in equity causes shall be 
taken in the same manner as at law, and that 
the office of master in chancery he abolished, 
prevents the a .plication to the federal courts in 
that state of Act April 29, 1802, § 25 (2 Stat. 
166), providing for the taking of testimony jn 
equity suits in the federal courts by deposition 
in states where that practice prevails.] 

[2. Under the judiciary act of September 24, 
1789, § 30 (1 Stat. 88), and equity rules 67 
and 68 (adopted 1842), testimony in equity 
causes may be taken by examination in open 
court, or upon a commission with written in- 
terrogatories annexed (unless dispensed with 
by the parties), hut such testimony cannot be 
taken by mere depositions before a master.] 

[In equity. Bill by Greene G. Bronson and 
James T. Soutter, trustees, etc., against the. 
La Crosse & Milwaukee Railroad Company, 
the Milwaukee & Minnesota Railroad Com- 
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pany, Selah Chamberlain, Henry Valletta, 
and others, to foreclose a mortgage. De- 
fendants moved to suppress certain deposi- 
tions. Motion granted.] 

MILLER, District Judge. At the instance 
of complainants' counsel, a master of this 
com-t notified defendants' counsel that the 
depositions of certain witnesses who were 
within the jurisdiction would be taken be- 
fore him on a day named, to be read in evi- 
dence at the hearing of this cause. The de- 
fendants' counsel refused to attend; and he 
has moved the court to suppress the deposi- 
tions, on the ground that they were taken 
without authority. By section 30 of the act 
to organize the judicial courts of the United 
States (1 Stat. 88): "The mode of proof by 
oral testimony and examination of witnesses 
in open court shall be the same in all the 
courts of the TJmted States, as well in the 
trial of causes in equity and of admiralty 
and maritime jurisdiction as of actions at 
common law." And by section 25 of the act 
of April 29, 1802 (2 Stat 166): "In all suits 
in equity it shall be in the discretion of the 
court, upon the request of either party, to 
order the testimony of the witnesses therein 
to be taken by depositions, which depositions 
shall be taken in conformity to the regula- 
tions prescribed by law for the courts of the 
highest original jurisdiction in equity in 
cases of a similar nature, in that state in 
which the court of the United States may be 
holden; provided, however, that nothing 
herein contained shall extend to the circuit 
coturts which may be holden in those states 
in which testimony in chancery is not taken 
by depositions." The constitution of the 
state of Wisconsin directs that, "the testi- 
mony in causes in equity shall be taken in 
like manner as in cases at law, and the office 
of master in chancerj^ is abolished." In 
Conn V. Penn, 5 Wheat. [18 U. S.] 424, de- 
cided in the year 1820, Marshall, 0. J., re- 
marks: "The judiciary act directs that the 
mode of proof shall be by oral testimony, 
and that witnesses shall be examined in 
open court." "The act of 1802 leaves it to 
the discretion of the com-t in those states 
where testimony in chancery is taken by 
depositions, to order, on the request of either 
party, the testimony of the witnesses to be 
taken by depositions." It will be observed 
that the act of 1802 does not apply to this 
court, as by the constitution of the state, 
testimony of witnesses is to be taken in 
com-t, in the same manner in cases in equity 
as at law. 

In pm-suance of the act of May 8, 1792, § 
2 (1 Stat. 276), which empowered the su- 
preme court of the United States to regulate 
proceedings in equity, and from time to time 
by rule to prescribe regulations to any cir- 
cuit or district com-t concerning the same, 
the supreme court, at the term of Feb- 
ruary, 1822, adopted rules of practice for the 
courts of equity of the United States, which 



are to be found in 7 Wheat. [(20 U. S.) intro- 
duction]. By these rules, "testimony may 
be taken according to the acts of congress or 
under a commission. And all testimony tak- 
en under a commission shall be taken on 
interrogatories and cross-interrogatories filed 
in the cause, unless the parties shall dispense 
therewith." At the term of the supreme 
court of the United States of January, 1842, 
a new set of rules of practice were adopted 
for the courts in equity, to take effect on the 
first day of August of that year. By mle 
67, after the cause is at issue, commissions 
to take testimony may be taken out in vaca- 
tion as well as in term jointly by both par- 
ties, or severally by either party upon inter- 
rogatories—the commissioners to be named 
by the court or the judge, or by an amend- 
ment, by the clerk. If the parties so agree 
the testimony may be taken upon oral in- 
terrogatories by the parties or their agents 
without filing any written interrogatories. 
This rule follows the previous rule, in requir- 
ing a commission with written interroga- 
tories, tmless they be waived by the parties. 
By rule 68, testimony may also be taken by 
depositions according to the acts of congress. 
But in such case, if no notice be given to the 
adverse party of the time and place of tak- 
ing the depositions, he shall be entitled to a 
cross-examination. The first sentence of 
this rule in effect recognizes the acts of con- 
gress above cited, and also the whole of sec- 
tion 30" of the act to establish the judicial 
courts of the United States, approved Sep- 
tember 24, 1789. The act of 1802 not being 
applicable to this district, the only act bind- 
ing on this court is the act of 1789. 

By section 6 of an act approved August "23, 
1842 (5 Stat. 518), the supreme court is in- 
vested with full power and authority from 
time to time to prescribe, regulate, and alter 
the forms and modes of taking and obtain- 
ing evidence. This act was passed and went 
into force subsequently to the present rules, 
and the supreme court have not exercised the 
authority conferred by changing them in 
this particular. 

From this investigation of the subject I 
have come to the conclusion that, according 
to the rules of practice, the only method of 
taking the testimony of witnesses within the 
jm'isdiction, to be read in cases in equity in 
this disti-ict, is either by examination in open 
com-t or upon a commission with written in- 
terrogatories annexed, unless they be dis- 
pensed with by the parties. But it is com- 
petent to the parties to dispense with a com- 
mission; and if such agi-eement is in writ- 
ing, and made before the master or commis- 
sioner, it cannot be withdrawn after the tes- 
timony is tak6n in pursuance of it. In the 
case of Sickles v. Gloucester Co., in the east- 
ern district ot- Pennsylvania [Case No. 12,- 
840], a rule for a commission had been taken 
by the defendant, and the counsel of the 
other side having filed the complainant's affi- 
davit that the evidence, if taken before a 
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commissioner upon interrogatories and cross- 
interrogatories, would operate unjustly and 
prejudicially to his interests, obtained a spe- 
cial order that he might have power to cross- 
examine the witnesses ore tenus; and that 
the testimony so taken shall have the same 
effect as if taken under rule G7. A motion to 
suppress the depositions taken in pursuance 
of the order was denied by the com*t. The 
com-t considered that the secret or private 
examination of witnesses in courts of equity 
has been repudiated by statute, and never 
has been a fundamental principle in their 
administration in the courts of the United 
States; and that the rule 67 does not annul 
the act of congress, or the policy established 
by it That was a patent case, and came 
peculiarly within the duty of the court to 
have the examination of the witnesses with 
the models before them. 

The practice to be observed in this district 
is, to take the testimony of witnesses within 
the jmisdiction in open com't, or upon com- 
mission with interrogatories annexed, imless 
dispensed with, when counsel examine the 
witnesses ore tenus before the commissioner, 
or by consent, by depositions waiving com- 
mission and written interrogatories. In this 
district, where there is no state law to give 
effect to the act of April, 1802, one party 
cannot require the opposite pariy to attend 
before a commissioner or master to take the 
depositions of witnesses within the jurisdic- 
tion, to be read at the final heaVing of a 
cause in equity, except in cases specially pro- 
vided for in the act of September, 1789. 
The depositions will be ordered stricken from 
the files. 

[NOTE. This was a bill to foreclose a 
mortgage, and complainants Lad a final decree, 
from which they appealed to the supreme court, 
which reversed the decree below, and directed 
the district court to enter a decree for com- 
plainants for the full amount. See Bronson v. 
La Crosse & M. R. Co., 2 Wall. (69 TT. S.) 283. 
For denial of motion to dismiss this appeal, see 
Id., 2 Black (67 U. S.) 524. See, also, denial 
of motion in the supreme court on behalf of 
creditors to intervene for the purpose of moving 
to dismiss the appeal. Id, The defendant, the 
Milwaukee & Minnesota Railroad Company, 
owner of the equity of redemption, offered to 
pay the sum due, on condition that tlie re- 
ceiver appointed should be discharged, and made 
a motion to that effect, which was denied, 
whereupon it appealed to the supreme court. 
Pending this appeal, the same defendant filed a 
bill against the Jlilwaukee & St. Paul Railway 
Company for Seliveiy of a possession of a por- 
tion of the road, which bill was dismissed on 
demurrer, and an appeal was taken from the de- 
cree of dismissal. Both appeals were heard at 
the same time, and the supreme court reversed 
the decree dismissing the bill,—Milwaukee & 
M. R. Co. V. Soutter, 2 Wall. (69 U. S.)' 609, 
— and also reversed the order overruling the 
motion, and directed the discharge of the re- 
ceiver, and that the Milwaukee & Minnesota 
Railroad Company be let into possession on 
payment of the amount due on the mortgage. 
For denial of motion to dismiss the appeal, 
see Id., 2 AVall. (69 U. S.) 440. In accordance 
with the mandate of the supreme court, tlie 
district court made an order requiring delivery 
of possession to the Minnesota company, and 
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that company thereafter moved to attach the of- 
ficers of the Milwaukee & St. Paul Company- 
for contempt in disobeying the order, which: 
motion was denied. See Souterv. La Crosse- 
Railroad, Case No, 13,180. 

[After the acts of July 15, 1862 (12 Stat.. 
576), organizing the circuit court, and trans- 
ferring causes pending in the district court to> 
the circuit court, and the act of March 5, 1863: 
(12 Stat. 807), conferring powers on the dis- 
trict court to issue orders, etc., in cases in: 
which it had theretofore made final decrees, at 
motion was made in the supreme court by the- 
JMilwaukee & IVIinnesota Railroad Company iiE 
both cases for a writ to prohibit further action) 
therein by the district court, which motion wa& 
denied. See Bronson v. La Crosse & M. R» 
Co.. 1 Wall. (68 U. S.) 405. 

[The Milwaukee & Minnesota Railroad 
Company also, after the decision of complain- 
ants' appeal, moved in the district and circuit 
courts for an order discharging the receiver 
and putting it in possession, which motion was 
denied in both courts. See Howard v. La. 
Crosse & M. R. Co., Case No. 6,760. An appeaB 
was taken from such denial, which was dis- 
missed for the reason that the order, being dis- 
cretionary, was not appealable. See Milwaukee 
& ]\L R. Co. V. Soutter, 17 Lawy. Ed. Sup- 
Ct. Rep. 604, 616.] 



BRONSON, The TRACY J. See Case No. 14,- 
131. 



Case "No. 1,931. 

BROOK et al. v. BROWN. 

[5 Cranch, 0. C. 486.] ^ 

Circuit Court, District of Columbia. Nov.. 
Term, 1838. 

iNSOLVEXcr — DiscHAUGE — ^on-Residext» Cred- 
iTOii— Cbeditou within the District of Colum- 
bia — Definition of "Confinement." 

1. A discharge under the insolvent law of the- 
District of Columbia does not operate against a 
non-resident creditor, unless he is the creditor 
at whose instance the debtor is confined at the- 
time of the discharge. 

2. A non-resident creditor does not, by bring- 
ing an action against his debtor in the District 
of Columbia, cease, in law, to Tae "a creditor 
residing without the limits of the District of" 
Columbia," nor does he thereby waive the- 
benefit given to non-resident creditors by the 
act of congress of the 6th of May, 1822 [3. 
Stat. 682, c. 57]. 

3. A debtor who is out on bail is not in con- 
finement at the instance of his creditor, withini 
the meaning of the act of the 6th of May, 1822- 
"Confinement," within the meaning of that 
act, is actual confinement in jail, or in the 
prison-bounds, at the time of the debtor's dis- 
charge under the insolvent act. 

At law. Scire facias issued 5th February,, 
1838, returnable to Mai-ch term, 1838- 

Mr. Bradley, for the bail, moved to enter 
an exoneretur on the bail piece, upon pay- 
ment of the costs of the scire facias, because- 
the principal was discharged under the in- 
solvent act of the District of Columbia, om 
the 4th Monday of November, 1834. Ati 
March term, 1833, Brown became special bail 
of Le Barron, in. the circuit court of the Dis- 
trict of Columbia, for the county of Wash- 



^ [Reported by Hon, William Cranch, Chief 
Judge.] 
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ington. At Novemlier term, 1833, there was 
judgment by default against Le Barron, 
who, being in commitment at the suit of oth- 
er creditors, was discharged under the in- 
solvent act on the 4th Monday of November, 
1S34, as before stated. At JIarch term, 1837, 
final judgment was entered up against Le 
Barron for $176.35, with interest from the 
11th of December, 1832, until paid, and ?21.- 
01 costs. 

Mr. Dermott, contra, for the plaintiff, ob- 
jected that the plaintiflE was not a resident 
of the Disti-ict of CoTumbia, at the time of 
the discharge of the defendant Le Barron, 
who was not then confined at the instance of 
the plaintiff, but was at large on bail. The 
act of congress of the 6th of Jlay, 1822 (3 
Stat. 682), entitled "An act for the relief of 
certain insolvent debtors," has this proviso: 
"That no discharge under this act, or the act 
to which it is amendatory, shall operate 
against any creditor residing without the 
limits of the District of Columbia, except the 
creditor at whose instance the debtor may 
be confined." 

Mr. Bradley, in reply, contended that the 
defendant, having been arrested, and in the 
custody of his bail, was thereby confined at 
the instance of the plaintiff, and therefore 
his discharge operated against this creditor, 
as well as against the resident creditors. 
And fm-ther, that the plaintiff, by bringing 
suit in the District of Columbia, has submit- 
ted himself to the jiu-isdietion of the laws in 
force here, and cannot be considered as re- 
siding out of the limits of the district, with- 
in the meaning of the act of the 6th of May, 
1822; and upon this last point he cited the 
case of Clay v. Smith, 3 Pet. [28 U. S.] 411; 
Petersd. Bail, 490; and Ogden v. Saimders, 
12 Wheat. [25 XJ. S.J 364. Where the prin- 
cipal would be entitled to an immediate dis- 
charge, if sm-rendered, the bail are entitled 
to relief by an exoneretiu* without a surren- 
der. Beers V. Houghton, 9 Pet [34 U. S.] 
330, 355, 358. 

Mr. Dermott, contra, cited Harrison v. 
Boyd [Case No. 6,133], and Coot v. Fenton 
[Id. 3,156], in this comt, at May term, 1832. 

GRANCH, Chief Judge, after stating the 
case, as above, delivered the opinion of the 
court (MORSELL, Circuit Judge, contra). 

If Jlr. Le Barron would have been enti- 
tled to an immediate discharge if he had 
been surrendered, or, if now sm-rendered, 
would be entitled to a discharge, the bail, 
according to the case of Beers v. Haughton 
[supra], would be entitled to relief by exon- 
eretm-. And if his discharge under the in- 
solvent law in November, 1834, operated 
against the plaintiff, the defendant Le Bar- 
ron would now be entitled to an immediate 
discharge from imprisonment, if sm-rendered. 

It is admitted that the plaintiff was, in 
fact, residing out of the limits of the Dis- 
trict of Columbia at the time of Le Ban-on's 
discharge under the insolvent law, so that 



the discharge did not operate against the 
plaintiff, unless he was "the creditor at 
whose instance the debtor" (Le Barron,) 
"was confined;" or, imless the plaintiff, by 
bringing his suit against the debtor, in the 
District of Columbia, ceased, in law, to be a 
creditor "residing without the limits of the 
District of Columbia;" or waived the benefit 
given by the act of May 6, 1822, to non-resi- 
dent creditors. 

Three qiiestions, therefore, arise in this case: 
1. Was the plaintiff "the creditor at whose 
instance the debtor was confined" at the 
time of his discharge under the insolvent 
law? 2. Did the plaintiff, by brin.^iing his 
suit in this disti'ict, cease in law, to be a 
creditor residing without the limits of the 
District of Columbia? 3. Did the plaintiff, 
by bringing his suit here, waive the benefit 
given to non-resident creditors by the act of 
May 6, 1822? 

Some cases have heretofore come before 
the com-t, in which this subject has been 
brought into view. In the case of Lee v. 
Gamble [Case No. 8,189], at December term, 
1828, the defendant, at the return of the ca- 
pias ad respondendum, was brought m by 
the marshal and permitted to appear with- 
out special bail, having been discharged un- 
der the insolvent act in the year 1818, after 
the debt accrued, but before the act of 1S22. 
In Harrison v. Gales [Id. 6,136], special bail 
of Gilbert C. Russell, at the same term, the 
plaintiff was a citizen of Alabama. Russell, 
the debtor, had been discharged under the 
insolvent law of Alabama, and also under 
that of this district; but at the time of his 
discharge here, he was not confined at the 
instance of that creditor. The bail produced 
a copy of the law of Alabama and of the 
proceedings imder it, and this com-t ordered 
an exoneretur on the bail piece, on the 
ground of the discharge in Alabama. In 
Farrow v. Brown [Id. 4,689], special bail of 
Russell, at the same term, Mr. Walla ch 
moved the court to discharge the bail upon 
the ground that the principal had been dis- 
charged, both by the laws of Alabama, and 
of this district. Mr. Key, for the plaintiff, 
made various objections to the discharge un- 
der the laws of Alabama, and to the authen- 
tication of the proceedings; and as to the 
discharge in this district, he contended that 
the plaintiff was not bound by It because he 
was a person residing in Virginia at the time 
of the debtor's discharge, and that the debt- 
or was not then confined at his instance, hav- 
ing given special bail, and the judgment hav- 
ing been rendered before his discharge. Mr. 
Wallach contended, that as the plaintiff had 
brought his suit here he was not within the 
intent and spirit of the act, for this purpose, 
to be considered as a creditor residing with- 
out the limits of the district; and cited Og- 
den V. Saunders, 12 Wheat. [25 U. S.] 364. 
Upon the first hearing of the motion, the 
court (Cranch, Chief Judge, contra) was of 
opinion that the bail should be discharged. 
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Thruston, Circuit Judge, on the ground of 
the discharge in Alabama, and Morsell, 
CJlrcult Judge, because the plaintiff haying ob- 
tained a judgment in this court against his 
debtor, was not to be considered as a cred- 
itor residing without the limits of the dis- 
trict. But on the next day, Mr. Key object- 
ed to the exoneretur because two of the judg- 
es were of opinion that the bail could not be 
discharged by reason of the debtor's dis- 
■charge under the insolvent law of this dis- 
trict, and two were of opinion that the rec- 
ord of the discharge in Alabama was not suf- 
ficiently authenticated. The court, therefore, 
agreed to consider the case again, ^ and re- 
quested the counsel to fiu:nish the comrt with 
information as to the decisions of the courts 
of Alabama upon the construction of the law 
.of that state. At December term, 1829, the 
court overruled the motion for the exonere- 
tur, and awarded execution against the bail; 
thus, in effect, deciding, that custody of the 
bail is not confinement; and that the plain- 
tiff, by bringing suit here, does not cease to 
be "a creditor residing without the limits" of 
this district. 

The next case upon this subject was that 
of Harrison v. Boyd [supra], at May term, 
1832. The defendant had been arrested on 
a. capias ad respondendum, returnable to that 
term, and had given an appearance bond to 
the marshal. On the 7th of May, 1832, the 
Qrst day of the term, he was discharged un- 
der the insolvent law of this district, and 
Mr. R. S. Coxe offered to appear for him 
without special bail, Mr. 0. Cox, for the 
plaintiffs, objected that the plaintiffs were 
residing without the limits of the District 
of Columbia at the time of the discharge, and 
therefore not bound by it; and cited Harri- 
son T. Gales [Case No. 6,136], special bail of 
Russell, and Farrow v. Brown, special bail 
of RusseU, above mentioned, Sir. E, S. Coxe, 
cited Clay v. Smith, 3 Pet [28 U. S.] 411; 
Ogden V. Saunders, 12 Wheat [25 U. S.] 362, 
363, 364; and Shaw v. Bobbins, cited in a 
note to Ogden v. Saunders [12 Wheat. (25 
TJ. S.)], in page 369; and contended that a 
non-resident creditor, by making use of our 
<:ourt to compel payment, had made himself 
a resident quoad hoc; and that the defend- 
ant haying given a bail-bond to the marshal, 
was thereby in confinement at the instance 
of the plaintiffs. But the court (Thrus- 
ton, Circuit Judge, absent) being divided 
in opinion, the motion to appear without spe- 
cial bail did not succeed. Cranch, Chief 
Judge, being of opinion that the plaintiffs, by 
bringing suit here, had not made themselves 
residents pro hac vice; and that the defend- 
ant could not be considered as confined at 
the instance of the plaintiffs after he had 
given an appearance bail-bond to the mar- 
shal, and had been discharged from custody. 
Morsell, Circuit Judge, thought that by 
bringing suit here, the plaintiffs were, for 
this purpose, to be considered as not residing 
without the limits of this disti-ict 



The last case on this, subject is Cook v. 
Fenton [supra], also at May term, 1S32. 
Judgment had been rendered against the de- 
fendant on the 20th of December, 1831, and 
he was discharged imder the insolvent law of 
this district in January, 1832. Mr. Redin 
moved for an exoneretur of the bail, on the 
ground of Fenton's discharge, although the 
plaintiff was a creditor residing without the 
limits of the District of Columbia at the time 
of the discharge, and the defendant was not 
then confined at the instance of the plaintiff, 
having given special bail; and contended 
that the act of May 6, 1822, restricting the 
operation of the discharge was applicable 
only to non-resident debtors; the legislature 
intending only to preveait debtors from the 
states coming into this district and getting 
discharged from personal liability for their 
debts. But the comrt overruled the motion 
and the bail was not discharged; thereby, 
in effect, deciding, that the proviso of the 
act of 1822 [3 Stat. 682] was applicable to 
resident as well as non-resident debtors; and 
that the debtor cannot be considered as 
confined by the plaintiff after he has given 
special bail and been discharged from the 
custody of the marshal. 

These cases, however, do not seem to have 
settled the law definitively upon this subject, 
and the questions may still be considered as 
open for argument. 

1. The question then is, whether the plain- 
tiff in this cause is the creditor at whose in- 
stance the debtor was confined, within the 
meaning of the act of May 6, 1822. This 
question may be subdivided. 1. What sort 
of confinement does the act contemplate? 2. 
When must the debtor be confined, and bow 
long? 1st It is reasonable to suppose that 
the confinement contemplated hy the legis- 
lature in the act of 1822, was a confinement 
from which the debtor could be relieved un- 
der the insolvent act; and which, by the 
words of that act is "actual confinement in 
jail;" or according to the construction which 
has been given to the act, confinement with- 
in the prison-bounds. No person is entitled 
to the benefit of the act, who is at large up- 
on bail. The discharge, therefore, will not op- 
erate against a non-resident creditor imless 
the debtor was confined, at the instance of 
the plaintiff, by actual confinement in the 
jail, or in the prison-bounds. 2d. When 
must the debtor be confined, and how long? 
The first answer which occurs to this ques- 
tion is, that the debtor must be in confine- 
ment at the time of the discharge of the 
debtor, otherwise there would be nothing for 
the order of discharge to operate upon, in 
case the plaintiff should be the only creditor; 
and if between the day of the application of 
the debtor for the benefit of the act and the 
day appointed for his discharge, his creditor 
should discharge him from his confinement, 
the judge would not proceed further in the 
business, as aU further proceeding would be 
nugatory. But if the debtor should be con- 
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fined at the instance of other creditors, and 
not at the instance of the plaintiff, and the 
judge should proceed to discharge the debtor, 
such discharge is, by th'^ act of 1822, pre- 
vented from operating against the plaintiff; 
because the debtor was not confined at his 
instance. 

2. The next question is, ■n'hether the plain- 
tiff, by bringing suit m this district, ceased 
to be a creditor residing without the limits 
of the District of Columbia? If congress, in 
the act of May 6th, 1822 (3 Stat. 682), after 
providing that no discharge should operate 
against non-resident creditors, had intended 
to except all non-resident creditoi-s who 
should bring their suits in the district, they 
wo^lld probably have said so, and not have 
limited their exception to the non-resident 
creditors at whose instance the debtor should 
be confined. They might well say ta non- 
resident creditors, you may bring your suits 
against your debtor in the District of Colum- 
bia and their discharge under the insolvent 
law of that district shall not operate against 
you, unless 3'ou confine them; but if you con- 
fine them they may be discharged flrom your 
confinement, and such discharge shall oper- 
ate against you as well as against resident 
creditors. And I thinlc congi-ess has in ef- 
fect said so, and did not intend to put aU 
creditor-plaintiffs in our courts on the same 
footing as to discharges under the insolvent 
act. As to the time of confinement; it is 
not material how long the debtor has been 
confined at the instance of the plaintiff, if 
he be so at the time of his discharge. 

3. The third question is, whether plaintiff, 
by bringing his suit here, waived the bene- 
fit of the proviso of the act of May 6th, 1822, 
in favor of non-resident creditors? I think 
he did not. The act has authorized him to 
bring suit here against his debtor, without 
being affected by his discharge under the in- 
solvent act, unless that discharge be from 
confinement at the instance of the plaintiff. 
The case of Clay v. Smith, 3 Pet. [28 IT. S.] 
411, has been relied upon to show that, by 
bringing suit in the District of Columbia, the 
plaintiff is to be considered as a resident 
creditor. But in that case the plaintiff re- 
ceived a dividend of the bankrupt's estate in 
Lousiana, and was, therefore, bound by his 
discharge, although as a citizen of Kentucky 
he would not have been bound by it if he 
had not made himself a party to those pro- 
ceedings; that is, the proceedings under the 
bankrupt law of Louisiana. That case, there- 
fore, is not applicable to the present, where 
the rights of the parties seem to me to be 
clearly ascertained by the act itself. In Og- 
den V. Saunders [supra] the extra-territorial 
operation of a discharge imder a bankimpt 
law is denied, unless plaintiff and defendant 
were subject to the jurisdiction of the state 
nnder whose laws the discharge was ob- 
tained. 

Upon the whole, I am of opinion that inas- 
much as Le Barron was not, at the time of 



his discharge, confined at the instance of 
these plaintiffs, who were non-resident cred- 
itors, he could not, if now surrendered, avail 
himself of his discharge as against them; 
and, therefore, the bail ought not to be ex- 
onei'ated. In the case of Clarke v. Hemp- 
stone [Case No. 2,853], at this term, in which 
Mr. Giberson has moved to enter an appear- 
ance for the defendant without special bail, 
on the ground of his discharge under the in- 
solvent act, the defendant had given an ap- 
pearance bail-bond to the marshal, and was- 
not in confinement at the instance of th& 
plaintiff at the time of his discharge. I am 
of the same opinion, and that the defendant 
cannot be permitted to appear without spe- 
cial baU. 

THRUSTON, Circuit Judge, concurred. 
MORSELL, Circuit Judge, dissented. 

Motion overruled in both cases. 



Case Wo. 1,932. 

BROOKE V. MeCRAKEN. 

[10 N. B. R. 461; ^ 7 Chi. Leg. News, 10.] 

Circuit Court, District of Oregon. 

Bankkuptct — Pkohibited and Fraudulent 
Transfers — Sdit by Assignee — A.mendments- 
OF June 22, 1874. 

1. The action given to the assignee by section 
35 of the bankrupt act [of 1867; 14 Stat. 534] 
to recover property, or the value thereof, trans- 
ferred contrary to such section, is within tlie- 
jurisdiction conferred upon the circuit court by 
section 2 of said act prior to the amendment 
of June 22, 1874 [IS Stat. 178]. 

[Cited in Shuman v. Fleclienstein, Case No. 
12,826.] 

2. The amendments of June 22, 1874, to sec- 
tion 35 of the banlirupt act, are not retroactive. 

[Cited in Van Dyke v. Tinker, Case No. 16,- 
849; Bradbury v. Galloway. Id. 1,764; 
Tinker v. Van Dyke, Id. 14,058; Re Hauck, 
Id. 6,219.] 

3. Quaere, whether the amendment substi- 
tuting "knowing" for the phrase "reasonable 
cause to believe," has changed the legal ef- 
fect of section 35 of the act. 

[Cited in Singer v. Sloan, Case No. 12,899.] 

4. Semble, that a creditor receiving payment 
with "cause to believe" his debtor insolvent, is- 
presumed to know that such debtor thereby in- 
tended a fraud upon the act. 

5. Semble, that on the trial of an action to 
recover property, or its value, transferred con- 
trary to section 35 of the act, it is necessary 
to prove a demand and refusal, and if so, the- 
same should be alleged in the complaint. 

[In bankruptcy. Action by Lloyd Brooke, 
assignee of C. B. Comstock & Co., against 
John McCraken, to recover the value of 
merchandise alleged to have been trans- 
ferred to the defendant in violation of sec- 
tion 35 of the act of 1867. Defendant de- 
mtu's. Demurrer overruled.] 

William Strong, for plaintiff. 
Cyrus A. Dolph, for defendant, 

^ [Reprinted from 10 N. B. R, 461, by permis- 
sion.} 
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DEADY, District Judge. This is an ac- I 
tion brought by the assignee of 0. B. Com- j 
stock & Co., to recover of the defendant the 
sum of eight hundred and seventy-seven 
dollars and eighty-two cents, the alleged 
value of one hundred and twenty-five bar- 
rels of flour, received by him from the bank- 
rupts, contrary to the bankrupt act. The 
amended complaint alleges that Comstock 
& Co. were adjudged bankrupts on January 
10, 1874, upon a petition filed December 16, 
1873, and that on December 6, 1873, the 
bankrupts being indebted to the defendant 
in the sum of one thousand dollars, and in- 
solvent, did, with a view to give a preference 
to the defendant, deliver to him, as a pay- 
ment on said indebtedness, one hundred and 
twentj'-five barrels of flour, the property of 
said bankrupts, at and for the price of six 
dollars per barrel; and that said defend- 
ant then and there had reasonable cause 
to believe that said Comstock & Co. were 
insolvent, and that said transfer or pay- 
ment was made in fi*aud of the 'bankrupt 
act. 

The defendant demurs and assigns for 
causes of demm'rer; 1st, that the com*t has 
not jurisdiction of the action; and 2d, that 
the complaint does not state facts sufficient 
to constitute a cause of action. In support 
of the first groimd of demurrer, it is claimed 
that this is an action to recover a mere 
debt, and is therefore only cognizable in the 
district court, according to the ruling in 
Bachman v. Packard [Case No. 709], in 
which it was held, in the language of the 
syllabus, that: "The concm-rent jiurisdiction 
conferred upon the circuit coturt by section 
2 of the bankrupt act, is limited to cases 
where there is a controversy concerning the 
right to or some interest in some specific 
thing between the assignee and a third per- 
son, and does not include an action to col- 
lect a simple debt." That was an action 
upon a promissory note made by the defend- 
ant to the bankrupt But here the defend- 
ant does not nor did not owe the bankrupt 
anything, but on the contrary, the bank- 
rupt owed him. Neither does the defendant 
owe the assignee anything. The demand is 
not a debt in any legal sense of the term, 
but a claim for unliquidated damages for 
the imlawful detention or conversion of prop- 
erty, which the latter is seeking to have 
ascertained and established by the judg- 
ment of this court. 

This is an action to recover the value (as 
damages) of certain property alleged to have 
been transferred to the defendant eonti*ary 
to the bankrupt act. The right to maintain 
it "was never in the bankrupt. The assignee 
■derives his right to sue, not from the bank- 
rupt, but from section 35 of the act, as the 
representative and for the benefit of the 
other creditors. That section declares that 
a payment or transfer, made under the cir- 
cumstances stated in the complaint, "shall 
be void, and the assignee may recover the 
property or the value of it," from the cred- 



itor receiving it. In the language of the 
clause of section 2, conferring jmrisdiction 
upon this court, it is an action by the as- 
signee "touching property of said bankrupt 
against a person claiming an adverse in- 
terest" therein. 

It is admitted that the assignee might 
maintain replevin for the properly in this 
com-t. Of this there can be no doubt. And 
it is eCLually plain that he may maintain 
ti-over for its value. The act gives the 
right to maintain either in the same direct 
language, "the assignee may recover the 
property or the value of it," and the one 
is as much an action "touching the property" 
as the other. So far as the nature of the 
controversy and the substantial rights of 
the parties are concerned, there is no diflei'- 
ence between the two actions. In the one 
case the judgment is for the delivery of the 
specific goods or their value, and in the 
other for their value only. Each is a proper 
remedy for a wrong "touching property," in 
which the defendant claims, or may daim, 
an interest adverse to the plaintiff. See 
Smith V. Crawford [Case No. 13,030]. 

Upon the argument of the second cause of 
demxirrer, it was assumed by counsel for 
defendant, and hardly denied by counsel for 
plaintiff, that section 11 of the act of June 
22, 1874, which amends section 35 of the 
bankrupt act by substituting the word "know- 
ing" for "reasonable cause to believe," is 
applicable to transactions occurring before 
the passage of the amendment. But this 
cannot be so. Upon the conditions stated 
in the complaint the right to recover this, 
property, or the value thereof, in trust for 
the creditors, was vested in the assignee at 
and before the passage of the act. Even 
admitting that congress has the power to 
affect vested rights by retroactive legisla- 
tion (Watson V. Mercer, 8 Pet. [33 U. S.] 
110; Carpenter v. Pennsylvania, 17 How. 
[58 U. S.] 463; Evans v. Eaton [Case No. 
4,559]), such effect will not be given to its 
enactments, unless the intention so to do 
plainly appears therein. In Harvey v. Tyler, 
2 WaU. [69 U. S.] 347, the com-t said: "It is 
a rule of construction tliat all statutes are 
to be considered prospective, unless the lan- 
guage is express to the contrary, or there is 
a necessary implication to that effect," In 
Pacific Mail S. S. Co. v. Joliffe, Id. 458— 
Mr. Justice Field, speaking. for the coxu:t— 
it was held that where a right arises under 
or is given by a statute, and it "has been 
so fai" perfected that nothing remains to 
be done by the party asserting it, the re- 
peal of the statute does not affect it or an 
action for its enforcement. It has become 
a vested right which stands independent of 
the statute." In McEwen v. Bulkley, 24 
How. [65 U. S.] 244, the rule is laid down 
"that it is the very essence of a new law 
that it shaH apply to future cases; and 
such must be its construction, unless the 
conti'ary plainly appears." In U. S. v. »tarr 
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[Case No. 16,379], tlie court says: "In tlie 
construction of a statute, it is a cardinal 
and well-established principle, that the court 
will never give to it a retrospective opera- 
tion, xmless it clearly appears from the lan- 
guage used that its makers intended it to 
have that effect; because laws are generally 
made to operate upon the future not the 
past ti-ansactions of men." To the same 
effect is the ruling in Schenck v. Peay [Id. 
12,450]; Ex parte Billing [Id. 1,408]. The 
repeal of a statute, after a lien has been 
acquired under it, does not affect the lien. 
Ex parte Hope M. Co. [Id. C,6S1]. 

There is not a single circumstance in or 
out of the act which indicates that congress 
intended section So, as amended, to have 
a retroactive effect in any pai'ticular. It 
was amended by adding two words and 
a clause, and substituting the word "know- 
ing" for the understood expression "reason- 
able cause to believe." Nothing is said or 
implied as to when it shaE take effect, and 
therefore it comes within the general rule, 
declaring it to take effect from its passage 
and only to operate prospectively. As to 
sections 10 and 12 of the amendment, con- 
gress made special provision when they 
should take effect; the former after, and 
the latter before, its passage. This, itself, 
is a significant circumstance to show that 
it was the intention of congress to let the 
other sections take effect according to the 
general rule. In Hamlin v. Pettibone [Case 
No. 5,99.5], ilr. Justice Hopkins, in the course 
of an intei-esting and suggestive opinion up- 
on this subject, says: "There are many 
provisions of the act of a practical character, 
that may be properly applied in further 
proceedings in all cases; such as those re- 
lating simply to the administration of the 
law, and as do not affect existing rights or 
the validity of contracts. Such provisions 
are of a remedial character, and may be pre- 
sumed to have been intended to be applied 
to all cases; but such parts as relate to 
the substantial rights of parties, acquired 
imder the original law, like the amendments 
to section 35, I think it must be held that 
congress did not intend to apply to cases 
occurring before the adoption of the amend- 
ment." 

It is also a question whether the amend- 
ment has changed the legal effect of the 
section. The general rule is, that a party 
who has sufficient notice to put him upon 
inquiry is chargeable with knowledge of all 
facts which by a proper inquiry he might 
have ascertained. Goodman v. Simonds, 20 
How. [61 TJ. S.] 363; Carr v. Hilton [Case 
No. 2,437]; Scammon v. Cole [Id. 12,432]. In 
Hamlin v. Pettibone, supra, Hopkins, J., 
says: "But it seems to me in almost every 
case where the Jmry would be warranted in 



finding that the party 'had good reason to 
believe,' under the old statute, they would 
be justified in finding that he Tinew,' under 
the amended law, so that practically the 
amendment is a merely verbal one in that 
respect." Unless, then, it be held that the 
amendment has substantially changed the 
section, simply because it is to be presumed 
that congress would not have changed its 
language wittiout intending to vary its effect, 
I do not see that the amendment is material. 
Again, that must be a fraud upon the act, 
which evades or defeats its due operation.- 
When, therefore, a creditor receives a pay- 
ment of money or property with reasonable 
cause to believe his debtor Insolvent, whether 
he also knows that a fraud upon the act 
is thereby intended, is a question of law 
rather than fact This must be so, because 
the necessary effect of such payment is to 
prevent the money or property so paid from 
being distributed among the mass of cred- 
itors as the act provides. The due opera- 
tion of the act in the premises is thereby 
evaded and prevented. This necessary con- 
sequence of his act the debtor is presumed 
to intend. But the creditor, under the cir- 
cumstances supposed, also knows that the 
payment is a fraud upon the act, and there- 
fore he is presumed to have knowledge that 
such was the debtor's intention in making 
it, because it was the necessary consequence 
of it 

Upon the argument no other objection was 
made to the sufficiency of the case stated 
in the complaint But it is a question in 
my mind whether the assignee will not be 
bound to prove on the trial a demand and 
refusal of the property, or its value, and 
if so, whether the same should not be al- 
leged in the complaint. Although the bank- 
rupt act (section 35) declares this payment 
to the defendant void without qualification, 
from the nature of the case I think this is 
so only as against the assignee, representing 
the other creditors. It could not have been 
intended to malce the transaction void as 
between Comstock & Co. and McCraken. 
Assuming this to be so, the receipt of the 
property by the defendant was not a tor- 
tious taking, and unless the subsequent de- 
tention has become wrongful for some other 
reason, it is necessary that there should be 
a demand and refusal to make it so. See 
Stanley v. Gaylord, 1 Cush. 536; Perkins v. 
Barnes, 3 Nev. 537; Whitman G. &. S. Jlin. 
Co. V. Tritle, 4 Nev. 498; Boulware v. Crad- 
dock, 30 Cal. 191; Marshall v. Davis, 1 Wend. 
109; Barrett v. Warren, 3 Hill, 348. 

Upon the points made in the argument 
the demurrer is overruled. 
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Case No. 1,933. 

BROOKE T. PEYTON. ' 

[1 Cranch, C. O. 96.]^ 

Circuit Court, District of Columbia. Nov. 
Term, 1802. 

Evidence — Proof of Hasdwritixg. 
Comparison of handwriting is evidence to 
prove the publication of a libel. 
[See note at end of case.] 

At law. Case, for a libel. 

Mr. Jones, for defendant, prayed the court 
to instruct the jviy that evidence by com- 
parison of hands, is not sufficient to prove 
the publication. 

The court unanimously refused to give the 
instruction. 

Bill of exceptions taken. Verdict for the 
plaintiff ?52o damages. But the defendant 
did not prosecute a writ of error. 

[NOTE. For denial of defendant's motion for 
a new trial, see Case No. 1,934. The general 
rule of the common law does not allow the com- 
parison of handwriting by courts and juries. 
Turner v. Foxall, Case No. 14.255; Strother v. 
Lucas, 6 Pet. (31 U. S.) 763; Martin v. Taylor, 
Case No. 9,166; Maeubbin v. Lovell, Id. 8,928. 
Comparison is inadmissible to prove a crime 
(U. S. v. Craig, Id. 14,883; U. S. t. Prout, Id. 
16,094; U. S. v. Jones. 10 Fed, 469), notwith- 
standing that by the state statute such compar- 
ison is allowable (U. S. v. Jones, supra). But 
see U.S. V. Larned, Case No. 15,565; U. S, t. 
Wright, Id. 16,773; U. S. v. Chamberiain, Id. 
14,778. There is an exception to this rule, how- 
ever, and the comparison may be restricted to 
establish writing already in evidence, and not 
introduced for the mere piurpose of comparison. 
Medway's Case, 6 Ct. CI, 421, and case cited; 
Moore v. U, S., 91 TJ. S. 270; U. S. v. Cham- 
berlain, supra.] 

Case TTo. 1,934. 

BROOKE V. PEYTON. 

[1 Cranch, O. C. 128.] » 

Circuit Court, District of Columbia. June 
Term, 1803. 

New TiiiAi,— Newlt-Discoveked Evidence. 

A. new trial will not be granted on affidavit 
that the plaintiff has since discovered testi- 
mony to discredit a witness who was examined 
at the trial, if that witness be not the only wit- 
ness to the point on which he testified. 

[See note at end of case,] 

[At law. Action on the case for libel. There 
was a verdict and judgment for plaintiff 
(Case No. 1,933), and defendant moves for a 
new ti'ial. Denied,] 

Motion for new ti'ial on the groimd, that 
since the trial [Case No. 1,933] the defend- 
ant had discovered evidence, before unknown 
to him, tending to discredit Violet, the prin- 
cipal witness against the defendant. 

New trial refused. The only doiibt was 
whether the discovery of evidence tending 
to discredit a witness who testified to cir- 
cumstances only tending to prove the mak- 
ing and publishing the libel, was sufficient 

'■ [Reported by Hon. William Cranch, Chief 
Judge.] 
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ground for a new trial; the witness not be- 
ing the only witness to that point. 
MARSHALL, Circuit Judge, absent. ' 

[NOTE. A ca. sa. issued on the judgment, 
and, on its return non est, an alias capias issued 
under Rev. Code Va. § 309. a motion was made 
for execution of a forthcoming bond. The clerk 
added the costs of the alias to the judgment, 
and defendant appealed to the supreme court . 
upon a bill of exception to the opinion of the 
circuit court upon the motion sustaining the 
clerk's action, and the determination of the 
circuit court was sustained. Peyton v. Brooke, 
3 Cranch (7 U. S.) 92.] 



Case lS"o. 1,935. 

BROOKE V. POTOWMACK CO. 

[1 Cranch, C. 0. 526.] ^ 

Circuit Court, District of Columbia. Dec. 
Term, 1808. 

Guardian and Ward— Powers of Guardian. 

A guardian appointed in Prince George's coun- 
ty, in "Maryland, is competent to give a valid • 
receipt for the purchase-money of land in 
Montgomery county. 

At law. Assumpsit on an award. Upon 
a case stated, the question was, whether 
Brooke was entitled to interest before he 
came of age, it being alleged that there was 
no person competent to receive the money, 
the plaintiff having been a minor on the 
20th of July, 1799, when the award was 
made. Beale was appointed guardian of 
Brooke in Prince George's county, where 
the administi-ation of the personal estate 
was granted, but the land condemned for 
the use of the Potowmack Company and 
submitted to the award of arbitrators, was 
in Montgomery county. 

F, S. Key, for defendant, contended that 
Beale had no authority to receive the pur- 
chase-money, becaiise he was not appointed 
guardian in Montgomery county. 

Judgment for the plaintiff, THE COURT 
being of opinion that a guardian appointed 
in Prince George's county, was competent 
to receive the purchase-money in Montgomery 
county. 
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Case No. 1,936. 

BROOKE V. SCOGGINS. 

[11 N. B. R. (1875) 2oS.] » 

Circuit Court, D, Oregon. 

Act of Bankruptcy — Preference— Warehoose- 
jiAN — Receipt, 
This was an action brought by the assignee 
in bankruptcy of 0. & Co., to recover the 
value of a quantity of grain alleged to have 
been transferred to the defendant, contrary to 
the provisions of the bankrupt act, and re- 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
^ [Reprjnted by permission.] 
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ceived by him with knowledge of the insol- 
vency of O. & Co. The court charged the jury, 
among other things, that from the constructive 
delivery of the warehouse receipt in the mail 
at Portland, the property iu the amount of 
srain therein specified, in the warehouse at Al- 
bany, vested in the defendant, if the same vras 
not then otherwise disposed of. That at any 
time thereafter he might have separated it 
from the general mass of grain in the ware- 
liouse, or if the warehouseman removed all the 
^rain but the amount the receipt called for it 
would be his spc-cific property. The jury found 
:a verdict for the defendant, and also found 
specially that an agreement and settlement 
was made between the parties several months 
before the commencement of proceedings in 
bankruptcy; that the warehouse receipt was 
issued December 2, 1873, and mailed to the 
defendant on the next day, and received by 
him about the last of December; and that the 
defendant received the grain without reasonable 
-cause to believe the defendant insolvent. 
,[See note at end of case.] 

tin bankruptcy. Action by Lloyd Brooke, 
-assignee of O. M. Comstock & Co., against 
Woodson A. Scoggins, to recover the value 
of wheat ti'ansferred by the bankrupt by 
-svay of preference. Verdict for defendant.] 

William Sti-ong, for plaintiff. 
T. V. Shoup, W. S. Newberry, and Robert 
Bybee, for defendant. 

DBADY, District Judge. Gentlemen of the 
Jury: Sections 35 and 39 of the bankrupt 
act [of 1867; 14 Stat. 534], so far as applica- 
ble to this case, provide, that if any person 
being insolvent or in contemplation of in- 
solvency, shall make any payment or trans- 
fer of any money or property with intent to 
Sive a preference to one of his creditors, or 
defeat or delay the operation of the act, such 
person shall be deemed to have committed 
an act of bankruptcy; and if the creditor re- 
ceiving such payment or transfer has, at the 
time, reasonable cause to believe that such 
person is insolvent, and that the same is 
made in fraud of the act, such payment or 
transfer is void, and the assignee of the 
lianki'upt may recover the same, or its value, 
from the person so receiving it, for the bene- 
fit of the bankrupt's creditors. 

The complaint in this case alleges that on 
December 2, 1873, the firm of O. B. Com- 
stock & Co., consisting of C. B. Comstock 
and J. S. Scoggins, ti-ansferred and deliv- 
'Cred to the defendant, Woodson A. Scoggins, 
■five thousand bushels of wheat of the value 
of five thousand dollars in gold coin, as a pay- 
ment upon theu" Indebtedness to him, in vio- 
lation of these provisions of the act— that is, 
that said Comstock & Co. were then insolvent, 
and, being so insolvent, delivered said wheat 
to the defendant with the intent to give him 
a preference over other creditors, and to de- 
feat the operation of the act; and that the 
defendant received said wheat in violation 
of such provisions — ^that is, with reasonable 
■cause to believe that Comstock & Co. were 
±hen insolvent, and that the delivei-y thereof 
to him was a fraud upon the act. 

The complaint also alleges that on Decem- 



ber 16, 1873, a petition in bankruptcy was 
filed in the district court for this district 
against Comstock & Co., by one of theu- cred- 
itors, and that on January 10, 1S74, they 
were adjudged bankrupts thereon; and that 
the plaintifE was thereafter duly appointed 
assignee of their estate, and on February 4, 
1874, received a conveyance of the same 
from the register in banki-uptcy. 

In answer to these latter allegations of the 
complaint, the defendant alleges a want of 
information suflicient to form a belief, and 
the effect of this is to put the plaintiff upon 
the proof of them. For this purpose he has 
given iu evidence a ti'auscript of the record 
of the disti'ict court in the banki'uptcy pro- 
ceedings. It is the duty of the court to de- 
clare to you the legal effect of this writing 
by stating to you what conclusions of fact 
are, or are not, proven by it, and whether 
conclusively or otherwise, and it is your du- 
ty to accept the same and act accordingly. 
By this record all the facts alleged in the 
petition in bankruptcy and necessary to give 
the court jm'isdiction are established, at 
least prima facie, as against all the world. 
These facts are the existence of the debt of 
the petitioning creditor, the insolvency of 
Comstock & Co., and the act of banliruptcy 
alleged in the petition, which they were ad- 
judged to have committed— that is, the deliv- 
ery of this five thousand bushels of wheat 
to the defendant in satisfaction of a debt 
then owing by them to him, with intent to 
thereby give him a preference, and to defeat 
and delay the operation of the act. But it 
proves nothing upon the question whether 
the defendant received said wheat with rea- 
sonable cause to believe that Comstock & 
Co. were insolvent, or that such delivery was 
a fraud upon the act. Nothing concerning 
this question was alleged in the petition or 
before the court. Comstock & Co. having 
transferred this wheat to the defendant con- 
trary to the act, they therebj^ committed an 
act of bankruptcy, but whether the defend- 
ant received it or not conti'ary to the act is 
another question, and one not included in 
the adjudication. In your deliberations, then, 
you are to consider these three conclusions 
of fact proven for the purposes of this case 
—that is: First, the existence of the debt of 
the petitioning creditor in bankruptcy; sec- 
ond, the insolvency of Comstock & Co.; and, 
third, the transfer of the wheat by them to 
the defendant contrary to the act. 

The defendant, by the denials in his an- 
swer, in effect admits that he received this 
wheat from Comstock & Co. in satisfaction 
of his debt at the time alleged, but denies 
that he received it conti'ary to the bank- 
rupt act; and further alleges that the wheat 
was never the property of Comstock & Co., 
but that Comstock & Co., as his agents, pm;- 
chased it for him on October 9, 1873, "and 
that the same was and always has been 
since the pm'chase aforesaid the property 
of this defendant." This part of the an- 
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swer is controvei-ted by the replication of 
tlie plaintiff. 

It is qlaimed on behalf of the defendants 
that on October 13, 1873, at Portland, and 
when he had no reasonable cause to believe 
Comstock & Co. insolvent, he had a settle- 
ment of a long-standing account with them, 
when it was found they were indebted to 
him in a balance of five thousand dollars, 
and that it was then and there agreed be- 
tween the parties that Comstock & Co., who 
were large dealers in grain and had a wai'e- 
house at Albany, should invest that amount 
of money in wheat, at Albany, for the de- 
fendant, and that in pm-suance of this agree- 
ment Comstock &. Co., by their agent, W. 
S. Newberry, on December 2, 1*873, issued to 
the defendant a warehouse receipt for five 
thousand bushels pf wheat, tlien in their 
warehouse at Albany, and mailed the same 
to him within a day or two thereafter, at 
Bridge Creek P. 0., near his residence, in 
Wasco county; and that defendant received 
said receipt by mail about the last of said 
December, and actually received the wheat 
thereon out of said warehouse, on January 
17, 1874. It is not claimed that there is any 
evidence tlaat this specific wheat was ever 
purchased by Comstock & Co. for the de- 
fendant, or that they purchased any wheat 
at Albany after October 13, the date of 
the alleged settlement. If you find the facts 
us thus stated, your verdict should be for 
the defendant 

This conclusion involves a question of law 
upon which the authorities are in conflict 
—that is, what was the legal effect of the 
warehouse receipt issued to the defendant 
as stated? I think the rule I am about to 
give you the most practical and best cal- 
culated to accomplish the intent of the par- 
ties to such transactions and promote the 
•dealing in such commodities. It being found 
by you that Comstock & Co. were authorized 
by the defendant on October 13, to itivest 
five thousand dollars in wheat for him, they 
might, so far as he was concerned, have 
sold him their own wheat in their ware- 
house at Albany; and if they issued this re- 
■ceipt to him in pursuance of such authority 
and for such pm'pose on December 2, 1873, 
and mailed it to him, the transaction was a 
sale and delivery of five thousand bushels 
of wheat to tlie defendant in payment of his 
•debt from the date of such mailing, that be- 
ing equivalent to a delivery of the receipc 
to him. But Comstock & Co. must have 
had that amount of wheat in the Avarehouse 
at the time; not covered by other receipts 
or otherwise disposed of, and it is imma- 
terial whether such five thousand bushels 
was separated and set apart for the defend- 
ant or was mixed with other grain in the 
warehouse. From the consti-uctive delivery 
of the receipt to the defendant in the mail, 
at Portland, the property in five thousand 
bushels of wheat in the Albany warehouse 
was vested in him, if the same was then 



not otherwise disposed of. At any time 
thereafter he might have sepai'ated it from 
the general mass of grain in the warehouse, 
or if the warehousemen at any time removed 
all the grain but five thousand bushels, this 
remainder would be his specific property. 
But the settlement and agreement of Octo- 
ber 13, as here stated, was not a payment 
of the defendant's debt by Comstock & Co., 
and a deposit by tlie former of five thousand 
dollars with the latter to purchase grain for 
the defendant. No money passed between 
them. There was a settlement without pay- 
ment, but an agreement to take payment of 
the balance found due in* wheat. Until this 
wheat was delivered to the defendant, Com- 
stock & Co. were his debtors the same as 
before. The mode of paj'ment was changed 
fi'om money to wheat, and that was all. 

It is claimed on behalf of the plaintiff that 
the defendant, at and prior to the mailing of 
this receipt had reasonable cause to believe 
that Comstock & Co. were insolvent, and 
that such delivery was a fraud on the act. 
If you find this fact as stated your verdict 
should be for the plaintiff. In ascertaining 
whether the defendant had reasonable cause 
to believe that Comstock & Co. were insol- 
vent you must remember that the fact that 
they were insolvent as early as December 5, 
is established by the adjudication in bank- 
ruptcy. In this inquiry you start out with 
that fact proven, and not open to question 
by you. Whetiier a creditor has reasonable 
cause to believe his debtor insolvent at the 
time of receiving payment from him, is not 
often susceptible of du*ect proof. Parties 
intending to violate the law in this respect 
and thereby secm*e to themselves an tmjust 
and unlawful advantage, do not ordinarily 
publish their intentions, and very often re- 
sort to all kinds of falsehoods and deceits 
to cover them up or disguise them. The 
proof of such knowledge is generally found 
in the circumstances of the case, and it is 
peculiarly a question for the best judgment 
of the jury. To this end, you should con- 
sider well the chrcumstances of the parties, 
and the transactions— the residence of the par- 
ties, the relationship of the defendant to both 
partners in the firm of Comstock & Co. his 
long business relations with them, his gen- 
eral intelligence and knowledge of such busi- 
ness, the reasonable or unreasonableness of 
the transaction, and the probability and con- 
sistency of the reasons and motives given 
for it by the parties to it. In this connec- 
tion, you should consider whether the par- 
ties to this transaction when it was brought 
in question gave a full and truthful account 
of it, or whether they misrepresented or dis- 
guised it, or attempted to do so, so as to 
deceive or mislead the other creditors of 
Comstock & Co. Any serious and intention- 
al misstatement or attempt to deceive or 
mislead in this respect ought to cast sus- 
picion upon the whole ti*ansaction, and may 
satisfy you that the defendant received this 
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preference illegally— tliat is, with reasonable 
cause to believe Comstock & Co. insolvent. 

But the defendant is not necessarily to be 
prejudiced by any misrepresentations or de- 
ceits of Comstock & Co. Comstock & Co. 
gave him a preference contrary to law and 
to the rights of the other creditors, and 
thereby laid themselves liable to be declared 
bankrupts, as they subsequently were. In 
so doing, they may have been guilty of false- 
hood and deceit without the defendant's 
knowledge or sanction. But still your own 
judgments and experience will suggest how 
far the misconduct of Comstock & Co., com- 
mitted with the pih'pose of benefiting the 
defendant— the brother and brother-in-law 
of the partners— was understood and acqui- 
esced in by him, and if so, whether he did 
not thereby have reason to believe that his 
relations were contriving to take care of 
him at the expense of their other creditors. 

If you find the defendant had reasonable 
cause to believe that Comstock &, Co. were 
insolvent, under the circumstances, you 
should also find that they had the same 
cause to believe the preference was made in 
fraud of the act The law presumes that 
every man intends the necessary and even 
probable consequences of his act. Now, 
Comstock & Co. could not have given this 
preference to the defendant— as it is shown 
by the adjudication in bankruptcy that they 
did— without doing it in fraud of the act, 
that is, conti-ary to and in evasion of its pro- 
visions and fair and just operation. Upon 
the question of what constitutes reasonable 
cause to believe a debtor insolvent, I will 
conclude with the rule laid down by Mr. 
Justice Field in Toof v. Martin p.3 Wall. (80 
U. S.) 40]: "The statute to defeat the con- 
veyances, does not require that the credit- 
ors should have had absolute knowledge on 
the point, nor even that they should, in fact, 
have any belief on the subject. It only re- 
quires that they should have reasonable 
cause to believe that such was the fact. 
And reasonable cause they must be consid- 
ered to have had when such a state of facts 
was brought to their notice, in respect to 
the affairs and pecuniary condition of the 
banluTipts, as would have led prudent busi- 
ness men to the conclusion that they could 
not meet their obligations as they matxu'ed 
in the ordinary course of business." 

The plaintiff also claims that there was 
no settlement and agi-eement between Com- 
stock & Co. and the defendant on October 
13, 1S73, by which the latter agreed to take 
wheat in payment of the balance then found 
due him; but that this payment of wheat, 
by the issuing of this warehouse receipt to 
the defendant, was made by Comstock & 
Co. on December 2, 1873, without the direc- 
tion or request of the defendant, with a view 
of unjustly favoring him, and that there- 
fore the issuing and mailing of this receipt 
was not a aelivery of the wheat, in any 
view of the law, imtii it was received and 



accepted by the defendant in the latter part 
of December. If yoii find the fact to be as 
here stated, then the law of the case in this 
respect is that there was no delivei-y of the 
wheat until the receipt was received and ac- 
cepted by the defendant. Upon this theory 
of the facts, Comstock & Co. owed the de- 
fendant five thousand dollars in money, and 
they could not pay him with a warehouse 
receipt for five thousand bushels of wheat 
without his consent in some form. But aft- 
er the commencement of the proceedings — 
December 16— followed by an adjudication, 
Comstock & Co. had no power to transfer 
this wheat or deal with the propertj-^ of the 
firm in any way. The receipt and accept- 
ance of the warehouse receipt by the defend- 
ant after December 16, would have no effect 
upon the title of the property; and his sub- 
sequent possession of it, obtained from New- 
berry on January 17, 187-4, was unlawful, 
and a trespass upon the property of the as- 
signee. 

But the case made in the plaintiff's com- 
plaint is an unlawful transfer by Comstock 
& Co. before the commencement of the pro- 
ceedings in bankruptcy, and I am not ad- 
vised that it would support a verdict for the 
plaintiff upon the ground that the defendant 
took the property without color of right, 
after the time when by relation it became 
the property of the assignee. No applica- 
tion has been made to amend the pleadings 
with a view of meeting such a state of facts, 
and therefore I instruct you that although 
the proof should fail to satisfy you that 
there was an agreement on October 13, 1873, 
between Comstock & Co. and the defendant, 
by which the latter agreed substantially to 
receive the debt due him from the former 
in wheat, j'ou are not on that account to 
find a verdict for the plaintiff. But for the 
pm'pose of saving the question for further 
consideration and proceeding, if possible, I 
also Instruct you, if you find a verdict for the 
defendant, to fmrther find whether or not 
there was any such agreement made be- 
tween the parties as above stated. The 
bm'den of proof is upon the party maintain- 
ing the affirmative of any question or issue 
before you, and unless the evidence pro- 
duced is sufficient to prove the proposition^ 
you must find it against him. 

The allegation that the defendant received 
this wheat with reasonable cause to believe 
that Comstock & Co. were insolvent is made 
by the plaintiff and denied by the defendant. 
The bm'den of proof in respect to it, is there- 
fore upon the former. But the matter be- 
ing more particularly within the knowledge 
of the defendant than the plaintiff, you may 
infer that any explanation or circumstance 
material to a full understanding of the trans- 
action, which the defendant has failed to 
produce before you when with reasonable 
diligence he might have done so, would have 
made against him. Of this natm*e, I think, 
is the failm'e to produce the warehouse re- 
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ceipt or show that he used any diligence to 
obtain it— it being the foundation of his title 
to the property. But it is for you to deter- 
mine what effect, if any, is to be given to 
the circumstance. The allegation of a set- 
tlement and agreement to take his debt in 
wheat on October 13 is made by the defend- 
ant and denied by the plaintiff. The bur- 
den of proof to establish it is therefore upon 
the former. 

This is a civil action, and you are to decide 
according to the weight or preponderance of 
the evidence where there is a conflict, but are 
to be reasonably satisfied in any case that 
any fact is. proven before you find it so. 
You are the judges of the value of the evi- 
dence given by the witnesses. In estimat- 
ing it you should consider who they are and 
what relation, if any, they bear to the par- 
ties ^nd the transaction. For instance, the 
witnesses called by the defendant are him- 
self, O. B. Comstock, W. S. Newberry, and 
Robert Bybee. The defendant, of com'se, is 
pecuniarily interested. Comstock is the broth- 
er-in-law of the defendant, and the principal 
actor in the ti-ansaction which you are called 
upon to investigate, and which, by the ad- 
judication in bankruptcy, has already been 
found tmlawful and improper, so far as he 
is concerned. Newberry was a principal 
actor in the transaction, and now appears 
both as a witness and counsel for the de- 
fendant; Bybee was not an actor in the 
transaction, but he testifies in regard to an 
important and disputed particular in the 
case, and is also retained as counsel for the 
defendant. I do not mention these circum- 
stances for the purpose of casting any re- 
flection upon these witnesses, but to call 
your attention to the fact. "Under the cir- 
cumstances, neither of them can be said to 
be a disinterested witness, and therefore en- 
titled to full credit Starting with this fact, 
that they are not disinterested witnesses. It 
is for you to determine what credit they are 
entitled to and w^hat value ought to be 
placed upon their evidence. 

Counsel for defendant has durectly and in- 
directly complained before you of the um-ea- 
sonableness of the adjudication by which 
Comstock & Co. were declared bankrupts, 
and cited the fact as an illustration of the 
harshness of the law. This criticism is en- 
tirely gratuitous. Although it appears that 
Comstock & Co. had in their possession on 
November 1, 1S73, about 100,000 bushels of 
wheat, nevertheless, when proceedings in 
"bankruptcy were commenced against them, 
and even on November 1, they may have 
owed two dollars for every one they were 
worth, and for aught you know or appears, 
such was the case. It appears fi'om the pro- 
ceedings in bankruptcy that they were either 
unable or unwilling on December 16th to 
pay Koshland Bros, a debt of seven hundred 
and fifty dollars, contracted in August for 
grain sacks. Is it probable that parties in 
a large business and owning 100,000 bushels 



of wheat in 1873, if anywhere near solvent,, 
would have allowed themselves to be ar- 
raigned in a bankrupt court on an acknowl- 
edged debt of only seven hundred and fifty 
dollars? I think not Besides, Comstock 
& Co., while they made some technical and 
dilatory objections to the proceedings in 
bankruptcy, never answered the petition on 
its merits or pretended to deny their in- 
solvency. Counsel for defendant also com- 
plains of the working of the bankrupt act 
and apparently seeks to prejudice your minds 
against it, and thereby prevent or hinder its 
due operation and enforcement in this case. 
It is said there is nothing wrong or immoral 
in a debtor in failing c.u'cumstanees pre- 
ferring one creditor to another, or in a cred- 
itor of such a debtor seeking and obtaining 
such a preference, and that therefore the 
bankrupt act [March 2, 1867; 14 Stat 517], 
which forbids and seeks to prevent such 
preferences, is a harsh and unreasonable re- 
straint upon the parties. 

The question of the poUcy of a bankrupt 
act as weU as every other statute, is to be 
detei:mined by congress, representing the 
whole people of the United States. As cit- 
izens of the United States you have an un- 
doubted right to cast yomr votes and in- 
fluence for or against this or any other leg- 
islation, as you may believe best for the 
public good. But as jurors you are bound 
by yoiu: oaths to fairly administer the law 
as you find it, without reference to your in- 
dividual opinions concerning the policy of it. 
The primary object of the bankrupt act is 
to secure the distribution of the property of 
an insolvent debtor ratably among his cred- 
itors. The evil to be remedied and prevent- 
ed is the power of such a debtor to prefer one 
creditor over another, or the right of such 
creditor to obtain such a preference, with or 
without the consent or co-operation of the 
debtor. In all this there ^is nothing but the 
plainest justice and equity. The property of 
an insolvent rightfully belongs to his cred- 
itors in. proportion to the amount of their 
debts. On the contrary the vicious "princi- 
ple of preference," as it is styled by Mr. Jus- 
tice Nelson in Cimningham v. Freeborn, 11 
Wend. 25G, disregarding this rule of natmral 
eqiuty, permits one creditor to appropriate 
to himself what belongs to the others. By 
way of excuse or justification, this proceed- 
ing has been called a "race of diligence;" but 
it is in fact more often than otherwise a 
race of dishonesty, in which, as might be ex- 
pected, the strong, quick-witted, greedy, and 
unscrupulous creditor succeeds at the ex- 
pense of the weak, honest, or confiding one. 
As was said by the judge in Cunningham v. 
Freeborn, supra, this principle is frequently 
"made subservient to the gratification of vin- 
dictive feelings and the foulest ingi-atitude, 
as T^ell as injustice towards honest and con- 
fiding creditors." 

If you find for the defendant yoi'- simply 
say so. If you find for the plaintiff you 
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should assess liis damages at the yalue of 
the wheat delivered to the defendant with 
legal interest from the date of deliyery. 

NOTE [from original report]. The jury, after 
an absence of two or three hours, found a ver- 
<lict for the defendant; and also found specially: 
(1> That the agreement and settlement of Octo- 
ber 13, 1873, was made as stated. (2) That tlie 
warehouse receipt was issued on December 2, 
1873, and mailed to defendant on the next day, 
(3) That defendant received the receipt about 
the last of December; and (4) That defendant 
received the wheat without reasonable cause to 
helieve the defendant insolvent. 

[NOTE. The title to personal property in- 
■capable of actual delivery passes, as against 
the seller's creditors, by delivery of the bill of 
sale or other instrument intended to transfer 
the title. Gibson v. Stevens, 8 How. (49 U. S.) 
384; TJ. S. v. Delaware Ins. Co., Case No. 14,- 
942; The Sarah Ann, Id. 12,342; Wheeler v. 
Sumner, Id. 17,501; Barrett v, Goddard, Id. 
1,046. Symbolical delivery is sufficient,— Leon- 
ard V. Davis, 1 Black (66 IT. S.) 476, and 
cases cited, — as of floating logs, — ^Id. But if any 
thing remains to be done on the part of the 
seller, as between him and the buyers, before 
the commodity purchased is to be delivered, a 
■complete present right of property has not at- 
tached in the buyer. Barrett v. Goddard, 
Case No. 1,046. So a warehouse receipt for 
grain in consideration of payment of a sum of 
money, not actually delivered, gives no title to 
specific grain as against third persons. Jack- 
son V. Hale, 14 How. (55 U. S.) 525. 

[The assignment of a warehouse receipt trans- 
fers legal title and constructive possession, so 
that the assignee, can maintain an action for 
conversion. First Nat. Bank of Cincinnati v. 
Bates, 1 Fed. 702. See, also. Gibson v. Stevens, 
S How. (49 TT. S.) 399; Harris v. Bradley, 
Case No. 6,116; McNeill v. Hill, Id. 8,914. 
The pledgee of a warehouse receipt for speci- 
fied grain in an elevator may sustain an action 
of trover for the grain. Easton v. Hodges, 18 
Fed. 677. Holders of warehouse receipts for 
grain which has been mixed, and a portion dis- 
posed of by the warehouseman, are entitled to 
a pro rata proportion of the property. Eahilly 
V. Wilson, Case No. 11,531. And see Dows y. 
Ekstrone, 3 Fed. 19.] 
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Case ISTo. 1,937. 

The BROOKLINE. 

[1 Spr. 104; 1 8 Law Rep. 70.] 

District Court, D. Massachusetts. April Term, 
1845. 

Seamen— Services Requiked— Wages— Extka 
Compensation. 

1. Where a crew were shipped on a voyage, 
"to a port or ports easterly of the Cape of 
Good Hope, or any other port or ports to which 
the master should see fit to go, in order to 
procure a cargo," but the voyage intended by 
the owners was a voyage to Ichaboe to procure 
a cargo of guano, which destination was con- 
cealed from the seamen, it was held, that the 
seamen were not bound to work in loading the 



^ [Reported by F. B. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq.., and here re- 
printed by permission.] 



guano, at the compensation fixed by the ship- 
ping-articles. 
[Cited in Somerville v. The Francisco, Case 
No. 13,171.] 

2. The master having agreed to pay the sea- 
men an extra compensation, to induce them to 
load the guano, it was held, that the master 
and owners were bound by that agreement. 

3. The seamen were not limited, in their 
claim for compensation, by the amount agreed 
upon at the island, — ^they having been brought 
there by deception, and placed at disadvantage 
for making a contract. 

[4. Cited in The Charles F. Ferry, Case No. 
2,616, to the point that, where the principal 
contract was maritime, the jurisdiction of the 
admiralty would not be defeated by the fact 
that some incidental services were performed 
on land.] 

[Cited in The Artisan, Case No. 568.] 

At law. This was a case in which a num- 
ber of seamen [James Smith and 13 others] 
claimed additional compensation, beyond 
that stipulated in the articles. It appeared 
that it was the primary intention of the 
owners that the vessel should go to the isl- 
and of Ichaboe, to procure a cargo of guano. 
In order to prevent competition, the destina- 
tion of the voyage was kept secret, and it 
was only communicated to the captain and 
the first and second mates. The shipping-mas- 
ter did not know the object of the voyage, 
which was described in the shipping-articles, 
as a voyage from the port of Boston to a port 
or ports easterly of the Cape of Good Hope, 
or any port or ports to which the master 
should see fit to go, in order to procure a car- 
go, and back to a port in the United States. 
The crew were shipped under these articles, 
and the vessel sailed to the island of Ichaboe. 
On their arrival, the captain ordered the sea- 
men to assist in loading the English ship 
Euclid. The guano manure, on that island, 
was iisually dug in pits, about ten feet wide, 
dug through from one side of the island to 
the other. When a ship had obtained a posi- 
tion at one of these places, and the conse- 
quent facilities for loading, it was usual for 
the second comer to aid in loading her, for 
the consideration of sectiriug the place, in her 
turn, when the first vessel shoxdd be loaded. 
The men of the Brookline objected to do the 
work, on the ground that they shipped for 
a voyage to the East Indies. There ^vas an 
entiy made on the log-book of their refusal, 
and the reason that they gave; and no sug- 
gestion that it was untrue. About one half 
of the crew were green hands. The captain 
called the green hands together, and directed 
them to go to work. They objected. He* 
insisted that they were bound to do it, and 
threatened them with coercion, if they did 
not obey. They did not yield, however, but 
stiU. refused. He then sent for all hands, 
and endeavored to compel them to work; 
but finding that they would not, he finally 
offered them three pence a ton for all the 
guano which they should load, in addition to 
their wages. After consultation, they agreed 
to his terms, went to work, loaded the Euclid, 
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and subsequently their own vessel. There -were 
twenty men from the Brootline at work, 
while the Euclid had only foiur. The Brook- 
line had afterwards the assistance of the 
Shakespeare, for a short time, in loading; 
but the latter vessel left them, on finding 
that the pit would not hold out to supply an- 
other cargo. The seamen of the Brookline 
were at work at the island about thirteen 
weeks. It was evidence, that the services 
were unusually dangerous and disagreeable. 
The seamen now brought this suit to recover 
the additional compensation agreed upon at 
the island, and also such fm'ther compensa- 
tion as should be decreed, on account of the 
perilous and unhealthy nature of the service, 
and the deceit which had been practised 
upon them, in relation to the destination of 
the voyage. It appeared that the wages 
stipulated by the shipping-articles had been 
paid. [Decree for libellants.] 

E. B. Sohier & George A. Smith, for libel- 
lants. 

F. C. Loring, for respondents. 

SPEaGUE, District Judge, said that the 
first question was, whether the men were 
deceived. He thought the shipping-master 
was justified in undei'standing that a voy- 
age to the East Indies was intended, and 
there was no doubt he so represented to 
the seamen. The only ports designated in 
the articles were a port or ports easterly of 
the Capfi of Good Hope, and back to the 
United States. The additional mention of 
such port or ports as the captain should 
think fit to proceed to, if not void for uncer- 
tainly, must be considered as subordinate to 
the expressed intent of the articles. The 
' court thought the seamen might well under- 
stand that a voyage to the East Indies was 
intended, and that they were deceived as to 
the voyage. The counsel had ingeniously 
argued that there was a distinction, be- 
tween their being not informed of the ob- 
ject of the voyage, and their being deceived 
in relation to it. But some voyage was 
necessarily put forth by the articles. There 
was not merely a concealment, but there 
was a" suggestio falsi as to the voyage they 
were going. The owners might have pro- 
vided for the contingency of not finding 
a cargo, at a destined port in the East 
Indies. But here, the primary voyage in- 
tended was a voyage to the island of Icha- 
boe, to procure a cargo of guano. It was 
also argued that the seamen might have in- 
ferred, from the unusual circumstances of 
the case, that the voyage to Ichaboe was in- 
tended. Twenty men were employed, when 
ten hands would have been sufficient to 
navigate the vessel to the East Indies. But 
there was nothing to show to what particu- 
lar port of the East Indies they expected 
to go; and the unusual number of men was 
but a slender ground, from which to draw 
an inference that they were going to Icha- 



boe. It was also argued, that there wa& 
something xmusual in the shipping-articles, 
which was calculated to put the seamen on 
inquiry. But if this was intended, the 
shortest and most direct way would have 
been, to have informed them where they 
were going. The fact was, it was intended 
that they should not know where they were 
going. The com't were entirely satisfied 
that there was an intentional deception 
practised on the seamen. The object was 
not to get them at a lower rate of wages, 
but to prevent competition from other ves- 
sels. The rights of the seamen, however, 
were the same as if the deception had been 
for the purpose of inducing them to ship 
at a lower price; although it was, perhaps, 
less immoral in the owners. 

The court had no doubt that the seamen 
were entitled to the additional compensa- 
tion agreed upon at the island of Ichaboe. It 
was objected that the captain agreed to 
that contract under duress, he having no 
other men there; and they being bound to do 
the work without any such extra compensa- 
tion. The court were of opinion that they 
were not bound to do the work, because 
fraud had been practised upon them to get 
them there. The seamen were in some 
measure placed in duress, being threatened 
by the captain with the consequences of 
mutiny, if they did "riot go to work. The 
master and owners were clearly boimd to 
pay the amount stipulated at the island. 

But the seamen claimed a further com- 
pensation; and the question was, whether 
they were limited to the sum of three pence 
per ton, by their express conti-act They 
were cheated into a voyage on which they 
never intended to go. The services were 
unusually dangerous. Tlie place where the 
vessels were obliged to anchor was an open 
roadstead [tbere being no harbor] ,= exposed 
to the winds and waves of the ocean, the 
vessels were frequently dashed against each 
other and against the rocks,— and the wit- 
nesses had testified that they had seen men 
killed thereby. The work on the guano it- 
self was somewhat dangerous to health, 
and the odor was noxious and offensive. 
There was also danger of the caving in of 
the pits, the walls of which were in some 
places forty feet high and only ten feet 
wide; and men from other vessels had been 
bm'ied by the falling in of the maniure. The 
effluvia and dust were extremely annoying. 
There were at least two men sick, on an 
average, dmring the whole time of loading. 
The court were clearly of opinion that the 
seamen were not hmited by their express 
contract They had been cheated into the 
voyage, and engaged in services dangerous, 
nauseous and unhealthy. The captain, on 
arriving at the island, instead of frankly 
stating that he had been compelled to con- 
ceal from them the destination of the voy- 

' [From 8 Law Rep. 70.] 
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age, and offering them fair and reasonable 
terms, nndertools: to practise at first upon tlie 
green bands, by taking them, in the absence 
of all advisers, and of the older seamen, 
who Tvould be more liliely to understand 
their lights, telling them falsely that they 
were bound to go to work, and threatening 
them with the consequences of disobedience. 
The perils ot suffering the punishment pro- 
vided by the maritime law, in cases of muti- 
ny, hung over their heads. They were 
placed at a great disadvantage in making 
a. contract. He used the same threats to 
the other seamen. They did not agree to 
work unconditionally, but in accepting liis 
terms, they acted under the influence of 
his threats. They were wrongfully put to 
■disadvantage by the captain, and the terms 
were offered, without retracting his threats. 
[They were in danger of coercion, and per- 
haps of being put in irons.] ^ They could 
not leave the ship, for they were at a barren, 
uninhabited island; and an attempt to take 
the ship by force, and come home in her, 
would be highly dangerous, and subject 
them to the charge of mutiny. 

The only difficulty the court felt, was the 
want of a satisfactory guide as to the 
amount of compensation. It was said that 
satisfactory persons might have been hired, 
for the wages usual for seamen on other 
voyages. But it was not certain that those 
who could thus be hired, knew the nature 
of the work, A shipping-master stated, that 
he should not think of getting those who had 
been there once- But the rate at which 
others might be willing to go, was no mea- 
sure of compensation for those who had 
been induced by deception to go a voyage, 
which they never intended. The seamen 
had a rigiit to their option. [They had a 
right to be consulted, but they were not.]^ 
They were carried to Ichaboe, without any 
opportunity to judge for themselves. Jlr. 
Eertrand, the only witness who testified 
definitely as "to the proper rate of compensa- 
tion, said it was worth §20 or $25 per 
month. It did not appear clearly, whether 
he meant so much for the whole voyage, or 
■only for the time when they were at the 
island. [Feeling the want of a guide as to 
the proper amount.] ' The court thought 
that each man should receive $55 in addi- 
tion to the wages stipulated by the shipping- 
articles. This sum would include the three 
pence per ton which was agreed upon at 
the island. [The mate had said that An- 
toine and Ransom knew where they were 
going when they shipped, and that two 
others of the crew also knew it. But it 
appeared that this was a mere inference 
which he drew from hearing them speak 
about guano, and the work of shovelling it, 
in some conversation which they had. The 
destination of the voyage was not talked of 
among the crew, until they had been out 

* [From 8 Law Rep. 70.] 



a fortnight. Was this credible, if four of 
them had known it? The owners and offi- 
cers, whose answers or testimony were in the 
ease, had said that they never told them, 
the shipping-master himself did not know. 
How then did these men know? The mass 
of negative testimony was inconsistent 
with the inference of the mate. Perry 
stood on a different footing. He was sick 
on board, when at the island, and was ex- 
empted from the dangerous and disagree- 
able duty of shovelling, though he partici- 
pated somewhat in the noxious effluvia. 
Decree for $12 to Perry, and $55 to each of 
the other libellants, and costs.] * 



Case No. 1,938. 

The BROOKLYN. 

[2 Ben. 547; ^ 2 Am. Law T. Rep. IT. S. Ots. 
12.] 

District Court, S. D. New York. Nov. Term, 
1868. 

TOWBOAT AND ToW— Jl-]1ISDICTION— TOHT — NEGLI- 
GENCE. 

1. "Where a canal-boat was taken in tow, with 
other boats, by a steamboat, at Albany, to be 
towed to the foot of North Moore street, in 
the city of New York, and, on their arrival 
there, the steamboat ran in near the dock to 
drop off the canal-boat, and signalled her to 
drop off, which she failed to do, and the steam- 
boat kept on with her, there being many vessels 
at anchor in the harbor, leaving only a narrow 
channel near the piers, down which the tow 
passed, till near the Battery, when, owing to 
the sudden anchoring of two vessels ahead, the 
steamboat was compelled to stop, and the canal- 
boat was carried, by a strong northeast wind 
and an ebb tide, against pier 2, North river, 
and simk, and the owner of the cargo filed a 
libel against the steamboat to recover the dam- 
ages: Scld, that the court of admiralty liad 
jurisdiction of the case as one of a tort com- 
mitted on navigable waters, even though both 
vessels were navigating between ports of the 
same state. 

[Cited in The Leonard, Case No. 8,256; The 
Elmira Shepherd, Id. 4,418; The SI. Van- 
dercook, 24 Fed. 476.] 

[See The Commerce, 1 Black (66 U. S.) 574; 
The Syracuse, Case No. 13,717; The Ju- 
piter, Case No. 7,585.] 

2. The duty of the steamboat not to injure the 
canal-boat did not arise out of the towage con- 
tract, but was imposed by the law, and slie 
was liable in the admiralty for negligent navi- 
fiation, amounting to a breach of such duty. 
That duty was the same after the boats had 
passed North Moore street as before. 

[Cited in The Deer, Case No. 3,737; Jen- 
nings V. Muller, Id. 7,282; The M. J. Cum- 
mings, 18 Fed. 183; The Jonty Jenks, 54 
Fed. 1023.] 

3. The steamboat was guilty of negligence in 
navigating through the anchored vessels in 
such a narrow channel, instead of going out 
into the more open part of the harbor. The 
sudden anchoring of the vessels ahead of her 
was a circumstance which she should have an- 



* [From 8 Law Rep. 70.] 

^ [Reported by Robert D. Benedict, Esq., and 
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ticipated. The cases of Allen r. Newberry, 21 
How. [62 TT. S.] 244, Maguire v. Card, Id. 
248, and Poag t. The McDonald [Cases Nos. 
11,238 and 11,239] commented upon. 
[Cited in The Merrimac, Case No. 9,478; The 

Delaware, 12 Fed, 573; The Narragansett, 

20 Fed. 398.] 

At law. This was a libel filed to recover 
damages for the loss of about four thou- 
sand bushels of dats, and about fifteen hun- 
dred bushels of rye, shipped by the libel- 
lants, Isaac G. Parker and others, as own- 
ers thereof, on the oth of May, 1863, at Fort 
Miller Bridge, Saratoga county. New York, 
on board of the eanal-boat Ann Maria 
Nichols, to be transported, by the way of 
the Ghampiain canal and the Hudson river, 
to the city of New York.- The canal-boat 
arrived at West Troy, and entered the 
river, and was there tak;en in tow by the 
steamboat Brooklyn, to be towed to New 
York. The libel alleged that on the 14th 
of May, between the hours of twelve and 
two o'clock in the afternoon, the Brooklyn, 
having the canal-boat, with her cargo, in 
tow, carelessly ran the canal-boat against 
pier No. 2, in the North river, causing the 
canal-boat to fill, and to sink to the bottom 
with her cargo; that the loss to the libel- 
lants, which was stated at five thousand 
dollars, was caused by the carelessness and 
negligence of those navigating the Brooklyn, 
in carelessly towing the canal-boat against, 
and causing her to come into collision with, 
the said pier, when there was room enough 
to have passed without sti-iking; and that 
the canal-boat could have done nothing to 
prevent the collision, as she was fast to, and 
under the control of, the Brooklyn. The 
libel did not aver any contract of towage 
by the Brooklyn, or any breach of any such 
contract by her, but merely, that the canal- 
boat, after her arrival at Troy, was taken 
in tow by the Brooklyn, for the purpose of 
being towed from Troy to New York, and 
that the loss happened by the alleged care- 
lessness and negligence above referred to. 
'The defence set up in the answer was, 
in substance, that the Brooklyn engaged to 
tow the canal-boat only to off the foot of 
North Moore street. New York, which was 
above the place of collision; that when the 
Brooklyn reached New York, the wind was 
northeast, and the tide sti-ong ebb; that a 
large fleet of wind-bound vessels was lying 
at anchor in the North river, extending 
well over to the Jersey shore, leaving a chan- 
nel open along the docks for the passage of 
boats and tows; that near North Moore 
street, the Brooklyn, with her tow, ran in 
as close as it was prudent to go, and blew 
her whistle for the eanal-boat to drop off; 
that the canal-boat did not drop off; that, 
there being no opening through which the 
Brooklyn could safely take her tow out in- 
to the river, she kept on down the channel 
before spoken of; that when she was off 
pier No. 4, North river, two vessels came 
suddenly to anchor in the channel, ahead of 



her, and substantially closed it up, compel- 
ling her to stop her headway; and that the 
ebb tide then sagged the boats in tow to- 
ward the pier, and the canal-boat struck it. 
[Decree for libellants.] 

Townsend Scudder and John W. 0. Lever- 
idge, for libellants. 

Welcome B. Beebe and Charles M. Da 
Costa, for claimant. 

BLATOHFORD, District Judge. 1. An ex- 
ception is taken to the jm*isdiction of the 
com*t by the answer, and is urged on the 
ground that, the towing being done under 
a contract to tow the canal-boat from one 
place within the state of New York, to an- 
other place in the same state, this com-t has 
no jurisdiction to award the damages claim- 
ed in this suit. It is contended that, in view 
of the decision of the supreme court, in Al- 
len V. Newberry, 21 How. [62 U. S.] 244, to 
the effect that a district court has no juris- 
diction over a contract of affreightment of 
goods between two ports in the same state, 
and of the decision of the same com-t, in 
Maguire v. Card, Id. 248, to the effect that 
a district court has no jm'isdiction over a 
contract for supplies fm*nished to a vessel 
engaged in the business of navigation and 
trade between ports exclusively within tlie 
same state, this court has no jurisdiction to 
award damages in this suit for the loss sus- 
tained by the libellants. It is true that this 
court did, in the case of Poag v.Tlie McDonald 
[Case No. 11,238], dismiss the libel for want 
of jurisdiction, on a state of facts precisely 
like that in the present case, the decision be- 
ing founded on the supposed effect of the 
decisions in Allen v. Newberry and Maguire 
V. Card. It is also true that Mr. Justice Nel- 
son, in the circuit court, on an appeal taken 
in Poagv. The McDonald [Id. 11,239], sustain- 
ed the dismissal of the libel for want of juris- 
diction, on the view that, even though the 
suit were to be regarded as founded in tort, 
for negligence and carelessness, the district 
court had no jurisdiction of it, because both 
of the vessels were, at the time of the com- 
mission of the tort, engaged solely in the in- 
ternal commerce of the states. But this 
view has since that time been departed 
from, in practice, both by this court and 
by the circuit court In Langley v. The Syr- 
acuse [Case No. 8,068], which was a suit 
brought in this court, by the owner of a ca- 
nal-boat towfed from Albany to New York, 
against the steamboat which towed her, to 
recover for the damages occasioned thi'ough 
the wrongful and tortious act of the steam- 
boat, by the sinking of the canal-boat while 
in tow of her, the same judge (Judge Betts) 
made a decree in favor of the libellant, who 
had dismissed the libel in Poag v. The Mc- 
Donald, and that decree was affirmed by 
Mr. Justice Nelson, in the circuit court, as 
recently as in November, 1867. 6 Blatchf. 
2 [The Syracuse, Case No. 13,717]. Such I 
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understand to be the settled law and prac- 
tice of this coiu't, and of the circuit court, 
in cases of like character; and I know that 
Sir. Justice Nelson does not adhere to the 
views expressed by him in his opinion deliv- 
ered in the case of Poag v. The McDonald, 
so far as they apply to the question of ju- 
risdiction involved in that case. 

The question now raised was, in my judg- 
ment, disposed of by the decision of the su- 
preme court at the December term, 1861, in 
the case of The Commerce, 1 Black [66 XJ. 
SJ 574. That decision affirms that the ad- 
miralty has jm'isdiction of torts committed 
on tlie navigable waters of the Atlantic 
coast which empty into the sea, including 
among them the navigable w^aters of the 
Hudson river; and that, in a case of tort, 
nothing more is necessary to sustain the ju- 
risdiction of the admiralty than to show that 
the tort was committed on such navigable 
waters. The only point of discussion, there- 
fore, is whether the present case is one of 
tort. Now, the fact that the steamboat was 
at the time of the loss engaged in towing 
the canal-boat, under a contract of towage, 
either express or implied, does not make the 
negligent and careless navigation of the 
steamboat in performing such towage any 
the less a tort toward the canal-boat or her 
cargo, if injured thereby, than it would have 
been toward a third and stranger vessel 
which should have been injured thereby. 
Nor does the fact that such negligent navi- 
gation may be a breach of the contract of 
towage, make it any the less a tort toward 
the canal-boat or her cargo, if injm'ed there- 
by. This view is sustainable entirely aside 
from any of the doctiines upon which the 
cases in regard to pure contracts are placed. 
In cases of contracts of affreightment and 
contracts for supplies, the obligation of the 
delinquent rests wholly upon the contract, 
and arises wholly out of it. In the present 
ease, the obligation of the steamboat not to 
commit a tort against the canal boat did not 
arise out of the contract of towage, any 
more than the obligation of a third vessel 
meeting tlie canal-boat on her trip, not to 
eoUide with her, arose out of such contract 
or out of any contract. The obligation of 
the steamboat not to commit such tort arose 
out of the principle, applicable in all cases 
of tort— "sic utere tuo ut non alienum lae- 
das." Her duty did not result from the con- 
sideration paid or to be paid fqr the towage. 
It was imposed by the law, and would have 
existed even though her service had been 
gi-atuitous. If the libeUants' property was 
lawfully where it was, the steamboat owed 
a duty toward it independent of any con- 
tract of towage, and is liable for a collision 
and the consequent damage to such prop- 
erty caused by negligent navigation amount- 
ing to a breach of such duty. The duty was 
of the same character as that imposed by 
the law upon a third and sti-anger vessel. 
Philadelphia & R. R. Co. v. Derby, 14 How. 



[55 U. S.] 468, 485, 486. The present action, 
therefore, both on the libel and in fact, is 
one of tort, founded on negligence, and this 
court has jmusdiction of it 

2. It is urged on the part of the claimant^ 
that the contract of towage ended at North 
Moore street, and that, as the canal-boat 
did not drop off there, but continued to ad- 
here to the steamboat, the- steamboat is only 
liable for willful default and negligence, 
which has not been shown. This view can- 
not be maintained. If the steamboat chose 
to go on with the canal-boat attached, after 
leaving North Moore street, and after the 
canal-boat had refused, notwithstanding sig- 
nals from the steamboat, to drop off, both 
vessels must be regai'ded as assenting to the 
fm'ther towing of the canal-boat by the 
steamboat, and the canal-boat being lawful- 
ly where she was, the steamboat was under 
as much obligation afterward as before not 
to be guilty of negligent and careless naviga- 
tion as respected the canal-boat, 

3. This canal-boat was one of ten boats in 
tow, one being on each side of the steam- 
boat, and four in each of two tiers behind, 
drawn by hawsers. This canal-boat was the 
extreme outside boat to the left, coming 
down the river, in the rear tier. I cannot 
resist the conclusion, on the evidence, that, 
in view of the crowded condition of the river 
along the piers, it being full of vessels at 
anchor, leaving only a comparatively nar- 
row channel, as far down, as the Battery, 
between the line of anchored vessels and the 
piers, and of the fact that there was no open- 
ing in such line of vessels through which the 
steamboat could safely pass with her tow to 
the open river beyond (a fact averred in the 
answer), and of the state of the tide, it be- 
ing strong ebb and setting in upon the piers 
in the vicinity of the place of collision, and 
of the fact that the steamboat, from a suffi- 
cient distance above to have allowed her, 
before reaching the thickest part of the line 
of vessels, to pass out safely with her tow 
into the wide and open river beyond, could 
have seen, with proper vigilance, the condi- 
tion of tilings in the confined channel into 
w^hich she was entering, and of the fact 
that there was no necessity for her entering 
such channel, she was guilty of negligence 
in putting herself and this canal-boat in a 
position where a collision of the kind which 
happened was sure to occur, if any obstruc- 
tion suddenly presented itself. The sudden 
coming around the Battery, from the East 
river, and anchoring of the two vessels, was 
a circumstance that ought to have been an- 
ticipated by the steamboat as likely to oc- 
cur, with the wind and tide as they were. 
Her negligence consisted in getting herself 
and her tow into such a cramped position, 
so near to the piers, in such a tide. 

4. There was no negligence on the part of 
the canal-boat, conti-ibuting to the accident. 
Her movements were wholly under the con- 
trol of the steamboat. 
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There must be a decree for tlie libellants, 
with a reference to ascertain the damages 
sustained by them. 



Case :No. 1,939. 

The BROOKLYN. 

[4 Blatchf. 365; ^ 41 Hunt, Mer. Mag. 707.] 

Circuit Court, S. D, New Yorlr. Sept. 26, 
1859. 

CoLLisios — Steam asd Sail — Inevitable Acci- 
dent — Vis Major. 
The facts in this case made it one of col- 
lision by inevitable accident and vis major, re- 
sulting from the force of the tide and of run- 
ning ice. Circumstances stated, under which 
one of the colliding vessels, being a steam ferry- 
boat, was justified in running from New York 
to JBrooklyn on a very cold night, and when the 
East river was full of broken and running ice, 
and in persisting in attempts to land at vari- 
ous points on the Brooklyn side. 
[Cited, but not followed, in The John Tucker, 

Case No. 7,431; "Wishing v. Transfer No. 2, 

56 Fed. 315.3 

[Appeal from the district court of the Unit- 
ed States for the southern district of New 
Yorlc] 

In admiralty. This was a libel in rem, 
filed in the district court, by the owners of 
the schooner Sarah E. Packer, against the 
steam ferry-boat Brooklyn to recover dam- 
ages for a collision which occun*ed between 
the two vessels on the evening of the 10th 
of January., 1856, in the East river. The 
schooner was lying in a slip at the south side 
of a docli, just above the Pulton ferry slip 
or dock, on the Brooklyn side of the river. 
The ferry-boat left her berth at Whitehall, 
between five and six o'clock in the evening, 
for a trip on the South ferry to Atlantic 
street, in BrooklyxL The usual trip .occupied 
some seven or eight minutes. The East riv- 
er, at this time, was full of broken and run- 
ning ice. It was flood tide, which set the 
ice over against the Brooklyn shore. AjEter 
the ferry-boat had passed across about two- 
thirds of the way, she foimd the ice so com- 
pact and solid, that she was obliged to desist 
from her efforts to enter the Atlantic street 
dock. She then drifted, with the tide up the 
river, and attempted to enter the Montague 
street dock, but failed. She then passed fur- 
ther on, with the view of entering the Pul- 
ton street dock, but, on reaching it, and be- 
ing about to enter it, she encountered a large 
block of ice, which checked her progress, 
and, while she was thus obstructed, the tide 
and the ice outside swang her stern up the 
river, and brought it against the bow of the 
schooner, which lay next the river, breaking 
her jib-boom and bowsprit, besid^ dong 
some other damage, by forcing her against a 
brig that was stationed in the shp between 
her and the dock. The ferry-boat had on 
board from 500 to 600 passengers, besides as 
many teams as could be taken on that trip, 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] , 
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The night was excessively cold, and some 
two or three hours were consumed in the ef- 
fort to cross the river and land the passen- 
gers and teams. The com-t below dismissed 
the libel [case not reported], and the libel- 
lants appealed to this coiu:t. [Affirmed.] 

Welcome R. Beebe, for libellants. 
Benjamin D. Sillimau. for claimants. 

NELSON, Circuit Justice, I have looked 
attentively into the proofs in this ease, and 
all the facts and circumstances attending the 
trip of the ferry-boat, and, after the fullest 
consideration, cannot see that any fault was 
committed in her navigation. Evei'y effort 
seems to have been made, by the hands on 
board of her, which skill and attention could 
suggest, to gain the dock at Atlantic street, 
and failing in this,' to enter the neai-est dock 
practicable on the Brooklyn side. The Pul- 
ton street dock, in the attempt to enter 
which the accident occurred, belonged to the 
proprietors of the boat. Besides, therefore, 
the force of the tide and ice which carried 
her there, it was a place where she had a 
right to enter and land her passengers; and 
it seems to me that, having reached this 
point, the accident was the result of circum- 
stances entirely beyond the conti-ol of the 
hands on the boat. 

It has been argued, that the boat should 
not have left her berth at Whitehall, taking 
into considei-ation the night and the condi- 
tion of the river. But she had been running 
her trips regularly through the day, and the • 
last trip was made just before five o'clock. 
The ice had been running in the river some 
weeks, and great difficulties were encoun- 
tered in crossing, yet no one thought of clos- 
ing the ferries between the two great cities- 
on account of the obstructions. 

It has also been argued, that the ferry- 
boat, after having failed to enter her dock at 
Atlantic street, should have returned to her 
berth at Whitehall. But the master and. 
hands owed a duty to the passengers on- 
board, which they would have gi-eatly failed 
to fulfil if further efCorts had not been made 
to enable them to reach their homes. These 
efforts, in my judgment, are entitled to com- 
mendation rather than censure, and manifest 
a spirit and energy corresponding to the dan- 
gers and difficulties of the occasion, and to 
the responsibilities arising out of it. 

The locality of the schooner, as unskilful 
and improper, has been relied on on the part 
of the claimants, and the circumstance that 
it was the purpose of the pilot of the ferry- 
boat to enter the slip ahead of the schooner. 
But these points are in controversy upon the 
evidence. I have preferred to place my opin- 
ion upon the tmdisputed facts in the case. 
The decree of the com-t below is affirmed. 
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Case No. 1,940. 

BROOKLYN ASTUTE LEAD CO. t. 
PIERCE. 

[4 Crancb, O. C. 531.] * 

Circuit Court, District of Columbia. March 
Term, 1835. 

Pleadixg — Pleas ix Abatement — Amesdmext 
OP Declakation. 

1. A plea of misnomer, in abatement, is too 
late after the expiration of the rule to plead. 

2. The plaintiff, in a joint action against two 
defendants, may, of right, at the trial term, 
amend his declaration by suggesting the pro- 
ceeding by two non ests against the defendant 
who has not been taken. 

The rule to plead expired on the first Mon- 
-day in November, 1834. Mr. Hall, for the 
defendant, in January, 1835, pleaded mis- 
nomer in abatement. 

THE COURT said it was too late, and re- 
jected the plea, and refused to continue tlie 
cause, or to permit the defendant to plead 
-de novo, as of right 

Mr. Bx-adley, for the plaintifif, then moved 
to suggest in the declaration the proceeding 
by two non ests against the joint defendant 
who had not been taken. 

THE COURT (nem. con.) said it was an 
amendment of course, and no leave of the 
<;ourt was necessary. 



Case Wo. 1,941. 

BROOIOIAN et al. v. The REBECCA FOGG. 

[Betts' Scr. Bk. 545.] 

District Court, S. D. New York. Oct. 15, 
1856. 

Shipping — Necessities Pubohasbd in Foreign 
PoiiT— Liability of Vessel, Owner, and Mas- 
ter. 

[One who furnishes supplies, repairs, or ad- 
vances to a vessel in a foreign port may, at 
his election, hold to liability therefor the own- 
er, the master, or the vessel.] 

[In admiralty. Libel by Henry D. Brook- 
man and others against the schooner Rebecca 



Fogg for supplies, repairs, and advances. 
Decree for libellants.] 

Before INGERSOLL, District Judge. 

This was a suit brought to recover for sup- 
plies, repairs, and advances furnished to the 
schooner by the libellants. It appeared in 
evidence that the schooner was a foreign ves- 
sel, owned in Boston. She had been char- 
tered by a parol agreement on shares, the 
libellant being in ignorance thereof. Dickey 
appointed his brother the master, and in- 
sisted that he was not his agent, and the 
vessel not liable for the supplies. 

It was HELD BY THE COURT that the 
liability of a foreign vessel for necessities fur- 
nished to her is not collateral to the personal 
liability of her owner or any one else. The 
man who makes advances to her may look 
to the owner, to the vessel, or to the master, 
or he may waive his right against either of 
them. If he makes advances and takes a 
bottomry bond, he can look only to the ship. 
The ship may be liable independent of any 
personal indebtedness of any owner, either 
general or special. After citing a number of 
authorities from the books, his honor held 
that a decree must be granted to the libel- 
lants, with a reference to ascertain the 
amount due. 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 1,941a. . 

BROOKMAN v. SIXTY BARRELS OF MO- 
LASSES. 

[N. Y. Times, June 5, 1862.] 

District Court, D. Connecticut. 1862. 

Admiraltt — Practice — Exceptioss to Commis 
sioner's Report— Lis Pendens. 

[In a suit in rem for freijjht and demurrage, 
after a decision in favor of libelants, the ob- 
jection that the item of freight had been found 
due libelants in a pending suit in personam 
cannot be raised by way of exception to the 
commissioner's report.] 

[In admiralty. Libel by Henry D. Brook- 
man and others against sixty barrels of mo- 
lasses, etc., for freight and demurrage. Ex- 
ceptions to commissioner's report overruled, 
and decree given for libelants.] 

Benedict, Bunn & Benedict, fpr libelants. 

Heath &, Beebe, for claimants. 

Before Judge SHIPMAN. 

This ease came up on exceptions to the 
commissioner's report. The suit was brought 
to recover an alleged balance of freight and 
demurrage on a charter party. The court 
decided in favor of the libelants for both 
freight and demurrage, and referred it to a 
commissioner to ascertain the amount. To 
his report the claimants excepted, claiming, 
first, that the commissioner had reported too 
large a balance of freight money due. The 
evidence before him was the same as that 
which was laid before the court. The sec- 
ond exception was as to the amount of de- 
mm-rage. The voyage was from New-York 
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to New Orleans and back. Tlie charter pro- 
vided that the charterer should be "allowed 
for the loading and discharging of said ves- 
sel thirty-three running days for loading at 
New York and for discharging at New Or- 
leans in all dispatch on discharge of cargo 
in New York." The vessel was ready to dis- 
charge in New- York on Nov. 22, but was 
not discharged until Dec. 5, and the evidence 
showed that three days was a reasonable 
time for the discharge. The third exception 
was that the commissioner should have 
foxmd no freight due in this action because 
he had found the same due in another suit 
brought by the same hbelants against the 
respondent in personam. 

HELD BY THE COURT: That to sus- 
tain the first exception would be to reverse 
the decision of the comrt finding the issue in 
favor of the libelants and ordering a refer- 
ence. The court held that something was 
due, and the commissioner was bound to 
accept this fact as determined by the com-t, 
and, as the proofs were left before him, he 
could come to no other conclusion as to the 
amount than that set forth in his report. 
That as to the demm:rage, on the wording 
of the charter party, the charterer was boimd 
to discharge the cargo in New-York within a 
reaso:.able time. That there is no delay 
shown on the part of the ship, and that the 
•charterer was boimd for aU delay beyond a 
reasonable time. That the rainy day claim- 
ed by the respondents as an excuse for one 
day's delay is not shown, to have been one 
of the three days, and therefore cannot avail 
them. That the third exception must have 
been disposed of by the coiurt on the original 
hearmg. The other suit referred to was 
heard before him at the same time, and the 
objection of lis pendens should have been 
made then, and doubtless was. If not made 
then, it is too late now. 

Exceptions overruled, and decree in favor 
of the libelants for the amount reported due. 



Case No. 1,949. 

BROOianilE et al, v. BEAN. 

rS Dill. 136; ^ 12 N. B. R. 217; 2 Cent. Law 
J. 265.] 

Circuit Court, E. D. Slissouri. 1875. 

Bankruptot — Composition Agreement — Right 
OP Creditor "vvho had Stipulated fob a Se- 
cret Advantage to Prove his Original Debt 
IN Bankkoptcy. 

A creditor, having demanded payment in full 
in advance as a condition of consenting to 
sign a composition agreement of the debtor to 
pay all his creditors seventy cents on the dol- 
lar, was held liable to repay the amount to 
the assignee in bankruptcy. 2 Dili. 108 [Bean 
V. Brookmire, Case No. 1,170]. Subsequently, 
on paying back the amount to such assignee of 
the debtor, the creditor sought to prove his 
original debt in bankruptcy, the composition 
having failed: Held, under the circumstances, 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



that he was entitled to establish his debt and 
receive dividends thereon. 

[Appeal from the district com-t of the 
United States for the eastern district of Mis- 
souri.] 

In bankruptcy. The firm of Brookmire & 
Rankin sought in the district court to estab- 
lish a claim for §1,436.02 and interest, against 
the estate of Charles S. Kintzing, bankrupt, 
for merchandise sold and delivered, and al- 
leging that the note given by Kintziug & 
Co. for the debt "was cancelled on the the- 
ory of its payment, which was an error." 
The assignee in banliruptcy resisted the 
claim. The parties stipulated below, "that 
the question for determination by the dis- 
trict coiu't was whether, upon the facts as 
found, and the law as declared by the circuit 
court in the case of Bean v. Brookmire 
[supra], Brookmire & Rankin have a prova- 
ble claim against the estate of Kintzing, on 
accoimt of the note referred to in that case, 
the decree rendered therein having been sat- 
isfied by Brookmire & Rankin." The dis- 
trict com-t rejected the claim, and Brookmire 
& Rankin appeal. [Reversed.] In this coiu:t 
the appeal was submitted upon the same 
stipulation. Before the following opinion 
was pronounced, the appellants, with leave 
of com:t, dismissed their appeal, with a view, 
as stated, to file a bill of review of the de- 
cree by which they were compelled to pay to 
the assignee the amount they had received 
from the bankrupt. 

G. M. Stewart, for appellants. 
Edmund T. Allen, for assignee. 

DILLON, Circuit Judge. The controversy 
between the parties has already, in different 
forms, been several times before this com-t. 
Bean v. Brookmire [Cases Nos. 1,168-1,170]. 
In the case first cited, the assignee sued to 
recover back the ?1,436.02 which had been 
paid by the bankrupt to Brookmire & Ran- 
kin, and this recovery was sought on the 
ground that the payment was illegal pref- 
erence imder section 35 of the bankrupt act, 
but as it was paid more than fom" months 
before the banki-uptcy, it was held that the 
action was not maintainable. After that 
decision was made, the assignee brought a 
bill in equity to recover back this same sum 
of $1,436.02, on the gi'ound that it was fraud- 
ulentiy paid by the bankrupt to Brookmire & 
Rankin [supra]. On the merits, this suit 
was subsequently decided against Brook- 
mire & Rankin [supra], and they paid the 
amotmt of the decree to the assignee. They 
now seek to prove the original indebtedness 
or cause of action, and the question is wheth- 
er, upon the facts found, and the law stated 
in the case as reported in 2 Dill. 108 [Case 
No. 1,170], they are entitled to have then* 
claim established, so as to share in the divi- 
dends of Kintzing's estate in bankruptcy. 
The facts as there found need not be here 
restated at length. 
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The question presented by this appeal has 
occasioned me much perplexity. The case is 
so peculiai- as to malvO it difficult to ascer- 
tain the legal principles which should conti'ol 
its decision, and I determine it upon its own 
circumstances, and agreeably to what seems 
to me the substantial rights and equities of 
the parties, without undertaking to announce 
any rule of general or universal application. 

Let us briefly recur to some of its leading 
features. And first, the original debt of 
Brookmire & Rankin against the bankrupt 
is confessedly just. It was for goods sold 
and delivered. On this debt Brookmli'e & 
Rankin have been paid nothing. The 
amount they received they have been com- 
pelled to pay back, on the grounds stated in 
2 Dill. lOS [Case No. 1,170]. It will be rec- 
ollected that they had refused to go into 
the compromise, and had commenced suit 
against Kintzing in the state com*t Laflin, 
acting for Kintzing, went to Brookmire & 
Ranliiu, and representing (according to the 
weight of the testimony) that the money to 
pay tlie note had been raised by himself 
and Kintzing's friends, or by the latter, paid 
them the money on their delivering him the 
note with the indorsement: "We authorize S. 
H. Laflin to sign for us. Brookmire & Rank- 
in." They entered the note on their books as 
"sold" to S. H. Laflin. Under the authority 
thus given, Laflin signed the name of Bi'ook- 
mire& Rankin to the compromise agreement 
to settle at seventy cents on the dollar. It is 
stated in the report— 2 Dill. 114 [Case No. 1,- 
170]— that "the evidence favors the view that 
the defendants (B. & 11.) at first objected to 
making tlie indorsement, and finally did it 
without much reflection, and upon Laflin's 
assm*ance that it would be all right, and he 
would answer that the note should never 
come back or give them any fui'ther ti"ou- 
ble. They did not seek Laflin or Kintzing, 
but were standing aloof from the proposed 
arrangement for a compromise, and pursu- 
ing (by suit in the state court) their own 
remedy Against the debtor." It is further 
observed— 2 Dill. 114 [Case No. 1,170]— that 
"the circumstances of tJie debtor were such 
that they could not obtain payment xmder 
a judgment against him, which would not 
be liable to be defeated by the bankrupt 
act." Tested by the subsequent decision of 
the supreme court, in Wilson v. City Bank, 
17 Wall. [84 U. S.] 473, this last observation 
is erroneous. 

The compromise finally miscarried, as all 
the creditors did not imite in it, and all the 
other creditors were, in consequence, re- 
mitted to theh' original position, and to the 
right to claim one hundred cents on the dol- 
lar. 

Now, why shall Brookmire & Rankin not 
be placed upon the same footing with the 
other creditors? As the compromise failed, 
there is no outstanding covenant in force 
against tliem, whereby tiiey have agreed to 
take less than the face of theii* demand or to 



release it, and this material circumstance 
distinguislies it from the case of Mallalieu 
V. Hodgson, 16 Adol. & E. (N. S.) 689, so 
strongly relied on by the assignee. There 
the composition into which the plaintiff had 
entered, had been carried out, and the plain- 
tiff "had received the composition, and yet 
was seeking to gain a fui-ther exclusive ad- 
vantage to- himself and in fraud of the cred- 
itors, by suing for the balance of his orig- 
inal debt after allowing for the composition 
and the value of the (secret) preference" (Id. 
712); and the court held that his release of 
the debt, made on entering into the compo- 
sition, was binding upou him, and an an- 
swer to Jiis claim to recover on the original 
demand. It was tliis release which defeated 
the recovery; but in the case before me there 
is no such release, and the composition fell 
through because all of the ci'editors did not 
come into the ai*rangement. 

It is m:ged that the debt of Brookmire & 
Rankin Is forfeited by their conduct in au- 
thorizing their names to be signed to tlie 
composition agi-eement. 2 Dili. 108 [Bean 
V. Brookmire, Case No. 1,170]. That deci- 
sion did not go upon the ground that any 
specific provision of the bankrupt act had 
been violated, but upon the general ground, 
that Brookmu-e & Rankin had secm-ed full 
payment as a condition of signing the com- 
position articles, and had obtained it oppres- 
sively, so that the debtor could have re- 
covered back the amount if he had not gone 
into bankruptcy, and this light devolved tip- 
on the assignee by reason of the bankruptcy. 

That decision rested largely' upon Atliiii- 
son V. Denby, 6 Hm*l. & N. 778, affirmed 7 
Hm-1. & N. 934. Of course, the act of one 
creditor stipulating for a secret advantage 
to himself is a fraud upon the other cred- 
itors, but in what manner, in the absence 
of banla-uptcy, these other creditors could 
have taken advantage of the fraud, and to 
what extent they could have compelled- 
Brookmire «& Rankin to refund on a cred- 
itoir's bill, ai'e questions by no means easy 
of solution. The conclusion in 2 DiU. 108, 
[Case No. 1,170], was supposed to be 
strengthened by the ch-cumstance that the 
assignee in banla-uptcy represented the 
rights of the creditors as well as the bank- 
rupt, but the decision essentially rests upon 
the principle of Atkinson v. Denby, and the- 
cases which it follows. In the case last 
mentioned (Atkinson v. Denby), it is to be 
especially remarked that the composition 
was paid, and paid to the defendant as well 
as to the other creditors; and the action was 
not to recover the whole amoimt paid, but 
only the £50 paid by the plaintiff in excess 
of the composition, and in excess of what 
the other creditors received. This is obvi- 
ously a very different case from the one 
before the court. 

The cases cited by the assignee's counsel, 
which I will not review in detail, undoubt- 
edly establish this principle, viz; that a. 
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"stipulation by a creditor for a secret ad- 
vantacre .is altogetlier void; not only can lie 
take no advantage from it, but is also to lose 
the benefit of the composition.'* Erie, J., 
16 Adol. & E. [N. S.] 689, supra; Howden v. 
Haisrh, 11 Adol. & E. 1033; Frost v. Gage, 
1 AUen, 2132, 3 Allen, £560. He loses all rights 
which depend upon the illegal or fraudulent 
agi'eement, and if, in this case, Brookmire 
& Kankin were seeking to enforce a promise 
or claim based upon, or arising out of, the 
composition articles, it -would logically re- 
siilt, from the prior decision and the prin- 
ciple of law in relation to composition agree- 
ments established by the authorities, that 
they could not succeed. But such is not 
their case. The composition failed and was 
not carried out, and, therefore, never be- 
came binding upon any of the creditors. 
They were remitted, by reason of such fail- 
ure, to their former rights; and the present 
claim is based upon the original considera- 
tion, and not upon the composition deed. 
Unless it is forfeited or barred, it must be al- 
lowed. 

It is urged, in argument, that to per- 
mit Brookmire & Eanlcin now to prove the 
claim, is inconsistent with the case in 2 
Dill. lOS [Case No. 1,170], in which they 
were held liable to pay back the money re- 
ceived on this same debt But not so. To 
have allowed them to retiin the full amoxmt 
of their debt would have given them an 
imjust advantage over the other creditors, 
and as this advantage was unfau^ly ob- 
tained, file court held that they must pay 
back the money. If the compromise had 
been carried out, perhaps the comrt would 
have limited the recovery to the excess 
which they received over the other creditors. 
That suit compelled them to repay the mon- 
ey they had unfairly gained. This put the 
parties In statu quo. The debt of Brook- 
mire & Rankin revived against the bank- 
rupt, and it may be established against his 
estate. The effect is equitable. It puts all 
creditors upon an equality. If Brookmire 
& Rankin had been active in steps to pro- 
cure full payment, and had positively de- 
signed to commit a fraud, I should have felt 
more reluctance in coming to the conclusion 
that they should be allowed to establish 
their debt in bankruptcy. They have done 
nothing which justly works a forfeiture of 
their original debt, and if there is any such 
principle in the law as that fraudulently or 
illegally entering into a composition agree- 
ment works a forfeiture of the original debt, 
when the composition fails, which I very 
much doxibt, I think that the present case 
is one to which that principle should not be 
applied. Reversed. 

NOTE [from original report]. The recent 
amendments to the bankrupt law provide, in 
a. very bungling and cumbersome manner, for 
the execution of compositions betvreen the 
bankrupt and his creditors, under the super- 
' vision of the bankruptcy court. Hence the ob- 



ligations of creditors to the debtor, and to each 
other, which the law itself, independently of 
the bankrupt act, imposes upon the parties to 
a composition, become, at present, of more than 
speculative importance. It would seem to a 
fair-minded man, an exceedingly unfair and 
improper, not to say dishonest, proceeding, if 
one among several creditors, all of whom had 
agreed among themselves and with their debtor, 
to accept, in view of his misfortunes, a part only 
of their demands, should secretly, and as a con- 
dition of signing the agreement, exact an amount 
in addition to what he and the others had 
agreed to take. Such exaction might take from 
the debtor the little stipend which the other 
creditors had intended should remain to him for 
the support of a dependent family, or with 
which to begin life anew; or, in case the com- 
position were, as usually compositions are, pay- 
able in installments, by crippling the present 
means of the debtor, render it impossible for 
him to comply with its terms. In either view, 
the purpose of the honest creditors, who execute 
and carry out their part of the agreement in 
good faith, is thwarted. They fail to provide, 
as they had humanely intended, for the neces- 
sities of the debtor; or they fail to secure that 
portion of their daims which, according to the 
composition, they were to receive. This re- 
sult, moreover, is brought about by one who 
apparently joined with them in the negotiation, 
and who may ostensibly have been most ur- 
gent in his endeavors to relieve the unfortunate 
debtor. He has solemnly executed the com- 
position agreement with one hand, and held 
his other in position to receive his price. 
Viewed in the light of these considerations, one 
is hardly prepared to be told that frauds in the 
execution of composition deeds are among the 
most numerous of any of which we have record 
in the reports. Creditors are, as a class, men 
of means, of education, of business habits, and 
most of them are merchants. It is not credit- 
able to the merchants of Great Britain that for 
two hundred years past the English reports are 
replete with decisions touching such frauds. 
Every lawyer in this country, who has had much 
experience in such matters, knows that it is a 
difficult thing to persuade a merchant that it 
is anything wrong to get all he can out of a 
debt, whether in fraud of a composition or not. 
Perhaps it is not too much to say that eight 
out of every ten compositions with creditors 
made in this country are affected (and effected) 
by the fraud of some one or more of the cred- 
itors. It is not the purpose of this note to 
more than hint at the history of this branch of 
the law. The cases, if collected, would make 
a large volume, and a very useful one at this 
time. 

The chancery courts at first undertook to re- 
lieve debtors who had been thus oppressed by 
restraining suits at law against them upon 
notes or securities given in fraxid of composi- 
tions, and by decreeing the cancellation of such 
notes and securities. In reply to the plea that 
the plaintiff in such equity causes was a parti- 
ceps criminis, and equity shoidd not interfere, 
the courts said that he was in delicto, but not 
in pari delicto. Next the court at law allowed 
the debtor to defend against suits brought by 
the exacting creditor upon his notes and se- 
curities, on the ground ttiat such notes and se- 
curities, having been exacted in fraud of a 
composition, were invalid as against public 
policy. In the case of Howden v. Haigh, 3 
Perry & D. 661, U Adol. & E. 1033, 1840,— 
where the plaintiff, before signing a composition 
deed, by which the creditors of the defendant 
agreed to take the defendant's bills at long 
dates for their respective debts, stipulated, 
without their knowledge, for a bill of exchange 
to be indorsed to him by the defendant for a 
further sum, it was held that the whole agree- 
ment between the plaintiff and defendant was 
void, as being fraudulent upon the other cred- 
itors, and that plaintiff could not recover upon 
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the defendant's bills for the amount of the 
composition money, even although he had re- 
ceived nothing on the bill indorsed to him by 
the defendant. In brief, the creditor forfeited 
his entire debt by the fraud, not only that 
which he stipulated for in fraud of the com- 
position, but that which he stipulated for by 
its terms. In the case of Wells v. Girling 
(1819) 1 Brod. & B. 447, 4 Moore, 78, A,_ a 
trader, in embarrassed circumstances, being in- 
debted to plaintifE for money lent, and goods, 
plaintiff promised to induce A's creditors to 
agree to a composition, on condition of A's 
giving the plaintiff a promissory note for the 
money lent, signed by A and another as se- 
curity; the note was given by A and signed by 
defendant as security. The plaintifE and A 
agreed to keep the matter a secret from As 
creditors, and plaintiff endeavored, but in ;^in. 
to accomplish a composition with them: Held, 
that the transaction was void, and the plaintiff 
could not recover on the note against the de- 
fendant. In the report of this case in 4 Moore, 
78, Dallas, G. J., said: "This agreement, there- 
fore, was void in its creation, on the ground 
of fraud, and if it was void in its inception, it 
cannot cease to be so on account of events 
which have happened afterwards. It has, how- 
ever, been most strenuously objected that the 
plaintiff is entitled to recover, as the deed of 
composition was not carried into effect. Still, 
however, the transaction was fraudulent ab 
initio." The last case was against the security 
upon the note, but can it be doubted that the 
same result would have been reached had A, 
the principal debtor, been the defendant, and is 
not this an authority for the proposition that a 
creditor, in committing a fraud upon a pro- 
posed composition, forfeits his entire demand, 
even though the composition be not carried into 
effect ■* 

So acain, to like effect, in the Matter of 
Cross aS4S) 4 De Gex & S. 3G4, it was held 
that Gibbons, the creditor who had signed a 
composition for one-half of his debt, and fraud- 
ulentlv received security for the remainder, 
forfeited his entire demand, even though he did 
not get his one-half in accordance with the 
terms of the composition. In this case Mr. 
Commissioner Fane uses the following lan- 
guage: "The fraud of which Gibbons was 
guilty, that of drawing in other creditors to 
submit to a loss of ten shillings in the pound 
by holding out that he, one of the largest cred- 
itors, would submit to a similar loss for the 
general benefit, and yet secretly stipulating for 
a pavment in full, is a fraud only too common; 
and it is but just toward the public that those 
who are guiltv of such frauds should, when 
detected, suffer a loss as great as the unjust 
gain they sought. If such persons, on being 
detected, might still rely on the right they 
stipulated for, they would, in case of non- 
detection, obtain a great gain, and in case of 
detection suffer no loss, which would be of evil 
example. If they could go still further— if, al- 
leging that the debtor was particeps crimmis, 
and on that ground insisting that the deed 
should not operate in his favor, they could fall 
back on their original demand, the result would 
be more pernicious still, for it would be to 
injure' all the other creditors, and to make the 
delinquent's fraud a source of pecuniary ad- 
vantage to him. In my opinion. Gibbons, in en- 
deavoring to overreach the other creditors, has 
only overreached himself, for he has ceased to 
be a creditor of the bankrupt for any sum what- 
ever — he is not a creditor for the £1,600, for he 
has released that demand; nor is he for the 
£800, because no right accrues under a fraudu- 
lent deed in favor of the fraudulent contract- 
or." The consideration thus succinctly stated 
by Mr. Fane, together with the eases above 
cited, tend very strongly to uphold the proposi- 
tion, doubted in the principal case, "that fraud- 
ulently or illegally entering into a composition 
agreement works a forfeiture of the original 



debt, when the composition fails." The crafty 
creditors of England had learned, by an un- 
broken series of decisions, that notes and se- 
curities taken in fraud of compositions could 
not be enforced except at the will of the debtor, 
and their next expedient to evade the law was 
by exacting a cash payment for the additional 
amount. But the case of Atkinson v. Denby 
(1861) 6 Hurl. & N. 778, on appeal (1862) 7 
Hurl. & N. 935, determined that money so paid 
could be recovered by the debtor himself, upon 
the ground that there is no "difference in 
principle between the giving a £50 Bank of 
England note, and a promissory note for £50, 
payable on demand." As the debtor could re- 
sist payment of the promissory note, he ought 
to be allowed to recover the money. 

The following are among the many cases re- 
lating to frauds upon composition deeds, and 
not mentioned above: Cockshot v. Bennett, 2 
Durn. & E. [Term R.] 763; Leicester v. Rose, 
4 East, 372, 383; Higgins v. Pitt, 4 Exch. 
322; Breck v. Cole, 4 Sandf. 79; Smith v. 
Bromley, 2 Doug. 696; Smith v. Cuff. 6 
Maule & S. 160; Mare v. Sandf ord, 1 Giff. 295; 

Clay V. Ray, 17 C. B. (N. S.) 188; Partridge 
V. Messer, 14 Gray, 180; Case v. Gerrish, 15 
Pick. 49; Doughty v. Savage, 28 Conn. 146; 
Huntington v. Clark, 39 Conn. 540; Pinneo v. 
Higgins, 12 Abb. Pr. 334; O'Shea v. Collier 
White Lead & O. Co., 42 Mo. 397; Way v. 
Langlev, 15 Ohio St. 392; Horton v. Riley, 

11 Mees. & W. 492; Sadler v. .Jackson, 15 
Ves. 52; Jackman v. Mitchell, 13 Ves. 581; 

Jones V. Barkley, 2 Doug. 695, note; Russell v. 

Rogers, 10 Wend. 473, 15 Wend. 351; Carroll 

V. Shields, 4 E. D. Smith, 466; Liwrence v. 

Clark, 36 N, Y. 129; Alsager v. Spalding, 4 
Bing. (N. C.) 407; Wood v. Barker, 11 Jur. (N. 

S.) 905; Payne v. Eden, 3 N. Y. Term R. 

[Caines] 213; Yeomans v. Chatterton, 9 Johns. 

294; Wiggin v. Bush, 12 Johns. 306; Tweberry 

V. Miller, 19 Johns. 311; Mawson v. Stock. 6 

Ves. 300; Geere v. Mare, 2 Hurl. & C. 339; 

Bean v. Aihsinck [Case No. 1,167] ; Coleman v. 

Waller, 3 Younge & J. 212; Turner v. Hoole, 

Dowl. & R. N. P. 27, E. C. L. 418; Constm- 

teine v. Blache, 1 Cox, Ch. 287; Amsinck v. 

Bean [22 Wall. (89 U. S.) 395]. 
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Case Wo. 1,943. 

In re BROOKS. 

[2 N. B. B. 466 (Quarto, 149); ^ 2 Am. Law T. 
Rep. Bankr. 66.] 

District Court, S. D. Georgia. Jan. 23, 1869. 

Vendor asd Purchaser — Vendor's Lien — 
Transfer of PcRcnASE-MoNEv jSTote. 

The lien of a vendor upon land, for the pur- 
chase-money, does not pass to the transferee of 
a note taken in part payment. 

In banki'uptey. 

[On certificate of register in bankruptcy.] 
I, the undersigned, having been designated 
by the court as the register in bankruptcy, 
before whom the proceedings in the above 
matter of the bankruptcy of Samuel W. 
Brooks are to be had, do hereby certify 
that in the due course of. such proceedings, 
the following question, pertinent to the same, 
arose, and was stated, and agreed to by 
Samuel Hunter, counsel for Daniel Ladd, a 

^ [Reprinted from 2 N. B. R. 466 (Quarto, 
149), by permission.] 
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creditor, and W. B. Bennett, Esq., counsel 
for Benjamin J. Smitli, another creditor of 
the said bankrupt. 

Statement— Samuel V?. Brooks, the bank- 
rupt, on the 23d day of July, 1862, purchased 
of one A. H. Wilson, trustee to his (Wilson's) 
wife, certain lots of land in the state of 
Georgia, and gave therefor his promissory 
note, payable to the said Wilson as trustee, 
or bearer, which note described the said 
land as the consideration of the note. Sam- 
uel Hunter, Esq., appeared before the regis- 
ter with the said note, and offei-ed, as at- 
torney for Daniel Ladd, to prove said note 
for him as a creditor holding security on 
the said land by vu'tue of the vendor's lien. 
The counsel for Benjamin J. Smith, who 
claims secm'itj'' on the said land by a mort- 
gage from Brooks, objected to the lien 
claimed by Ladd being allowed. 

Question— Is the said Ladd entitled to the 
security of the vendor's lien on said land? 

[By F. S. Hesseltine, Register:] 

I think that Ladd is not entitled to the 
lien of the vendor. That A. H. Wilson, 
trustee, the vendor of this land, had a lien 
thereon for the purchase money, which this 
court would have recognized and sustained, 
your honor has already decided in the nor- 
thern district, in Re Perdue [Case No. 10,- 
975]. But this lien of the vendor is per- 
sonal, and not assignable; it does not pass 
to the transferee of a note, and in this ease 
the lien which existed in the vendor became 
extinct when the note, which is payable to 
bearer, passed by delivery to Ladd. This 
law is well established. It has been so de- 
cided by the supreme court of this state in 
Wellborn v. Williams, 9 Ga. 86, and Webb 
V. Robinson, 14 Ga. 216, In the former, 
Nisbeth, J., says: "I do not find in the 
English books a single case in which it 
(the vendor's lien) has been enforced in 
favor of the assignee of the note for the 
purchase money. An inquiry into the char- 
acter of the vendor's lien wiU show that 
upon principle it cannot be done." In Gil- 
man V. Brown [Case No. 5,441], Judge Story 
says: "The secxurities themselves were, from 
their negotiable natm-e, capable of being 
tiurned into cash; and in their transfer from 
hand to hand, they could never have been 
supposed to draw after them, in favor of 
tlie holder, a lien on the land for their 
payment." 

After this question was first stated and 
submitted, the counsel for Ladd, in support 
of the lien claimed by him, set up that Ladd 
held this note as collatei-al security; that 
the proceeds were to be apphed to the pay- 
ment of a debt which Wilson owed him. 

The counsel for Smith denies this state- 
ment. 

It is unnecessary for me, I thinlc, to give 
my views as to what effect this would have 
upon the question, as the allegation is not 
supported by evidence. Ladd, through his 
counsel, appears with the promissory note, 



and seeks to prove it, claiming for himself 
the security of the vendor's lien on this 
land. He is the bearer of the note, and 
the title to it, as far as appears from the 
evidence before the court, is in him. There- 
fore, in my opinion^ your honor is only 
called upon to decide the question as first 
stated and agreed to by the counsel for the 
opposing parties. And they requested that 
the same should be certified to yom: honor 
for your opinion thereon. 

■ERSKINE, District Judge. The decision 
of Mr. Register Hesseltine is affii-med. 



Case No. 1,944. 

BROOKS et al. v. BICKNELL et al. 

[3 McLean, 250;^ 1 West. Law J. 150; 2 
feobb, Pat. Cas. 118.] 

Circuit Court, D. Ohio. Oct. 31, 1843. 

Injunction— Pleading — Answer — Procedure — 
Patents — Reissue to Admixistratou — Appli- 
cation AND Issue — Specification — Infuinge- 
ment — ^Trial by Jury — Identity of Patented- 
Machine — Action by Assignee — Parties. 

1. An answer to an injunction bill, though 
filed without a rule, will be treated as an an- 
swer, on a motion to grant, or continue, an in- 
junction. Affidavits may be read, on both 
sides, as to facts unconnected with the title. 

[Cited in Washburn v. Gould, Case No. 17,- 
214. Cited, but not followed, in Farmer 
v. Calvert Lithographing, etc., Co., Id. 4,- 
651.] 

2. If a patentee be dead, his administrator 
may renew the patent. 

[Cited in Woodworth v. Sherman, Case No. 
18,019; Wilson v. Rousseau, Id. 17,832. 
Cited, but not followed, in Goodyear v. 
Providence Rubber Co.jld. 5,583; Rum- 
ford Chemical Works v. Hecker, Id. 12,133.] 

3. The board on whose judgment a renewal is 
granted, may be said to act judicially. Their 
judgment is not conclusive as to the right; but 
of certain facts, it must be considered conclu- 
sive. 

[Cited in Washburn v. Gould, Case No. IT,- 
214; Wilson v. Rousseau, Id. 17,832.] 

4. The specifications of an improvement of a 
machine, must be so clear as to enable a per- 
son acquainted with the structure of such a 
machine, to build one. In such description it 
is sufficient to refer generally to the machine 
improved, without giving a particular descrii)- 
tion of it. It is not material, in the description, 
to say, whether certain parts of the machine 
should be made of wood or metal. 

[Cited in Washburn v. Gould, Case No. 17,- 
214; Emerson v. Hogg, Id. 4,440.] 

5. Where witnesses differ on the fact of an 
infringement, the matter should be submitted to 
a jury, either by an action at law, or an issue 
directed by chancery. 

6. A difference in form, or proportions only, 
makes no difference in the principles of the ma- 
chines. If they operate on the same principle, 
in the application of the power, in law, the 
machines are considered identical. 

7. A patent is invalid, if the thing claimed to 
have been invented, has been made in a for- 
eign country, or described in some public work. 
But in this, as on the fact of .infringement, the 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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machine, or thing invented, must in principle, 
be the same. 

8. The assignee of a patent right, in part, 
can, in law, or equity, sustain a suit, for a vio- 
lation of the patent, without uniting the name 
of the patentee. 

[Cited in Wilson t. Rousseau, Case No. 17,- 
832.] 

[9. Cited in "Wilson v. Rousseau, 4 How. (45 
U. S.) 646, to the point that, unless the assign- 
ment gave to the assignee the right in the ex- 
tended or renewed patent, his interest expired 
with the limitation of the original patent.] 

[10. Cited in Goodyear Dental Vul. Co. t. 
Willis. Case No. 5,G03, to the point that the 
several circuit courts of the United States are 
bound by the decisions of each other.] 

[Cited in Wells v. Oregon Ry. & Nav. Co., 15 
Fed. 570.] 

[In ecLuity. Bill by Moses Brooks and 
Joseph L. Morris against Benjamin Bick- 
nell and Ebenezer Jenkins to enjoin infringe- 
ment of a patent for an improvement in 
wood-working machines, granted to William 
Woodworth, December 27, 1828, and extend- 
ed to his administi'ator February 10, 1S42, 
and for other relief. The defendants oppos- 
ing an injunction heretofore granted, the 
same was dissolved conditionally.] 

Wright, Coffin & Miner, for complainants. 
Mr. Walker, for defendants. 

Before McLEAN, Circuit Justice. 

OPINION OF THE COURT. The com- 
plainants represent in their bill, that on or 
about the 4tli of December, 1828, William 
Woodworth, now deceased, was the inventor 
of a certain improvement, or machine, for 
planing, grooving, and tongueing boards, 
and other materials, and for which, having 
complied with every legal requisite, he ob- 
tained a patent, dated the 27th of December, 
1828, to him, his heirs, executoi's, adminis- 
ti'ators, or assigns, for the term of fourteen 
years. That the patent, after the loth day 
of December, 1836, was duly recorded anew, 
in the patent office, as required by law. 
That the patentee having departed this life 
on the 14tb day of February, 1839, letters 
of administration were granted on his estate, 
by the sm-rogate of the co\mty of New-York, 
to William W. Woodworth. That afterwards 
he presented to tlie proper department of 
the government, a petition ror an extension 
of the patent, and having in all things com- 
plied witli the law, on the 16th day of No- 
vember, 1842, a renewal and extension of 
the patent, for seven years, were granted. 
That during the original patent, the patentee 
assigned one half of his interest in the same, 
to James Strong, and afterwards, on the 
29th day of July, 1830, Sti-ong and Wood- 
worth, by deed, transferred to Isaac Collins 
and Barzillai O. Smith, all their right under 
the patent, in the state of Ohio, and other 
territory therein named; and on the 12th day 
of April, 1831, Collins and Smith conveyed 
to Lewis Sanders the exclusive right to 
make, consti'uct, use, and vend, one hun- 
dred machines, above patented, for the comi- 



ty of Hamilton, Ohio, as well as other terri- 
tory. That said Sanders, on the 18th of 
August, 1831, transferred to Thomas D. Car- 
neal and Charles Neave, one equal undivid- 
ed half of his right. That Carneal and 
Neave, on the 9th of July, 1834, ti-ansferred 
all their interest in the patent to the com- 
plainants; and on the same day Sanders 
conveyed to them all his interest. That all 
the above assignments have been duly re- 
corded in the patent office, except tJie assign- 
ment to Sanders, which has been lost, or 
mislaid. That on the 2d of January, 1843, 
Collins and Smith transferred to William W. 
Woodworth their interest in the renewal of 
the patent, which has been duly recorded. 
That Woodworth, while in possession of the 
right, on the 2d of January, 1843, executed 
a certain insti-ument of disclaimer, as to the 
exclusive right, or interest, in circular saws 
for reducing floor planks, or other materials, 
to the same width, which was also recorded. 
That afterwards Woodworth assigned his 
interest in the renewed patent, for the coun- 
ty of Hamilton and other territory specified, 
to Wilson, and Wilson assigned the same 
to the complainants, which assignments are 
of record. That the complainants have been 
in the use of their right, which was well 
known to the defendants, but that in disre- 
gard of such right, defendants are making 
or causing to be made, setting up, and about 
to put in operation, in the city of Cincinnati, 
one or more machines, for planing boards 
and other materials, or have made, set up, 
and put in operation, such machines, in said 
city; which machines, and all the material 
parts thereof, are substantially like, and 
upon the plan of Woodworth's. And they 
represent that defendants have little or no 
property, and in a pecuniary point of view 
are wholly irresponsible. An injunction is 
therefore prayed, &c. 

The answer admits the emanation of the 
patent, the death of the patentee, the ap- 
pointment of administi'ator, the several as- 
signments, with some exceptions, and the 
disclaimer of the administrator— denies that 
the defendants are not pecuniarily responsi- 
ble—admits the possession and use, under 
the patent, of a certain machine, but denies 
that it is the machine patented, and points 
out six substantial differences— denies that 
the invention was Woodworth's, and points 
out similar machines, used and patented be- 
fore — denies the validity of the patent, on 
account of defects in the specifications, and 
points out seven— denies the validity of the 
renewal to the administi'ator- admits the 
construction of the machine, by the defend- 
ants, and gives specifications and drawings; 
but denies that it is an infringement, and 
points out w^hat is claimed as new. 

On the hearing plaintiffs insisted, that the 
answer was nothing more than an affidavit, 
until time for answering expired; and cited 
1 Cond. Eng. Ch. 66; 1 Smith, Ch. Pr. 595. 

Defendants objected to the reading of affi- 
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davits. Plaintiffs cited 3 P, TVms. 255; 3 
Mer. 622; 1 Ves. 427; Baldw. 206 [Bonaparte 
V. Camden & A. R. Co., Case No, 1,617]. 

As to the practice in granting injunctions, 
plaintiffs insisted, that tliough. there might 
be doubts about the validity of the patent, if 
there had been an exclusive use for a length 
of time, the injunction would be gi-anted, 6 
Ves. 707; Phil. Pat 461; 4 Wash. C. C. 534 
£U. S. V. Ortega, Case No. 15,971]; 9 Johns. 
470; 3 Mer. 622; 1 Madd. Ch. Pr. 113; 14 
Yes. 131. Defendants admitted this to be 
the law; but denied any use of the machine 
patented, insisting that it was substantially 
■different. 

Defendants for the present admitted plain- 
tiffs' title as set out: but opposed the injunc- 
tion on three grounds: 1. The patent is in- 
valid for defects in the specifications; there 
are no written references to drawings, as re- 
quired by law; and the description is too 
genex-al and ambiguous to enable a practical 
machinist to construct a machine. 2 Mc- 
Lean, 37 [Stanley v. Whipple, Case No. 3,286]. 
This question is a matter for the com-t. 2 
Brock. 298 [Davis v. Palmer, Case No. 3,645]. 
But the affidavits of men of skill may assist 

2. The administrator cannot renew, but 
only the patentee. Act 1836 '[5 Stat 124], 
§ 18. Where the right is to extend to repre- 
sentatives and assigns, it is specially pro- 
vided for, as in sections 5, 10, 13, and the 
latter part of 18. The design is to reward 
the inventor, and not speculators. Plaintiffs 
cited Van Hook v. Scudder [Case No. 16,853], 
and also claimed that the opinion of the 
board was entitled to weight 

3. There was no infringement Plaintiffs 
claimed a particular application, or combina- 
tion, of known principles. Defendants had 
made a different one— cited 1 Pet C. 0. 398 
[Gray v. James, Case No. 5,718]; 4 Wash. C. 
C. 706 [Treadwell v. Bladen, Case No. 
14,154]; 2 Kent, Comm. 370; [Evans v. 
Eaton] 7 Wheat [20 U. S.] 301,— to show 
what amounts to an infringement 

Two preliminary points are made, which 
it may be proper to settle, before the main 
questions are considered. 1. The effect of 
the answer. As it has been volimtarily 
and prematurely filed, it is contended, it can 
have no other effect than the affidavit of the 
defendants, in regard to the motion now 
made. It is true there has been no rule for 
answer, but this seems to be no satisfactory 
reason why it should not be treated as an 
answer. The complainants call upon the 
defendants to answer, and, on many points, 
the answer is responsive to the bill. By the 
fortieth rule of practice, "a defendant is not 
bound to answer any statement or charge in 
the bill, unless specially and particularly in- 
terrogated thereto."- And the same rule de- 
clares, that if "a defendant shall answer any 
statement or charge in the bill, to which he 
is not interrogated, only by stating his ig- 
norance of the matter so stated or charged, 
such answer shall be deemed impertinent." 



From this rule it is clear that the defendant 
is in no default, by refusing to answer any 
part of the bill to which he is not specially 
interrogated. And if he expresses "igno- 
rance of the matter, his answer shall be 
deemed impertinent;" but the rule does not 
say that if the answer respond to the charges 
in the bill, it shall be held impertinent. 

By the fifth section of the act of the 2d of 
March, 1793 [1 Stat 335], it is declared, that 
"no writ of injunction shall be granted in 
any case, without reasonable previous notice 
to the adverse party, or his attorney, of the 
time of moving for the same." And by the 
fifty-fifth rule it is declared, that "special in- 
junctions shall be grantable only upon due no- 
tice to the other party, by the com-t in term, 
or by a judge thereof in vacation, after a 
hearing, which may be ex parte, if the ad- 
verse party does not appear at the time and 
place ordered." Both from the statute, and 
the rule of practice, it is dear, a hearing of 
both parties is contemplated on an applica- 
tion for an injunction. And there can be no 
objection, it would seem to me, if time be 
given, to an answer of the allegations in the 
bill. 

2. An objection is made to the affidavits 
offered in support of the bill, and in con- 
tradiction of the answer. That affidavits 
are read to support the injunction, on a 
motion to dissolve it on the coming in of 
the answer, is a well established rule in Eng- 
land. Gibbs V. Cole, 3 P. Wms. 255; 2 Eq. 
Gas. Abr. p. 14, pi. 2; Isaac v. Hampage, 
3 Brown, Ch. 463; 1 Ves. Jr. 427. In Mor- 
phett V. Jones, 19 Ves. 350, it is said, "there 
are many cases of injunction where you may 
reply to the answer by affidavits, not on the 
question of title, but on mere facts, as in 
the instance of waste, on such questions of 
fact though not on the title, affidavits in re- 
ply to the answer may be read." It is said 
in 1 Smith, Ch. Pr. 595, that "if the plain- * 
tiff, instead of applying for the injunction 
upon affidavit, waits until the defendant 
has answered, he must rest his case upon 
the disclosures made by the answer, and 
he is not entitled, either for. the pm-pose of 
obtaining or continuing an injimction, to 
read any affidavits in support of his mo- 
tion, in opposition to the answer." But 
cases of waste, or of mischief analogous to 
waste, are an exception to this rule, where 
the affidavits do not refer to title. The il- 
legality of the extension of the patent, is 
the principal ground of objection to the com- 
plainants' right 

The eighteenth section of the patent law 
of July the 4th, 1836 [5 Stat 124], provides, 
"that whenever any patentee of an inven- 
tion or discovery, shall desire an extension 
of his patent, he may make application 
therefor, in writing, to the commissioner of 
the patent office," &c. The secretary of 
state, the commissioner of the patent of- 
fice, and the solicitor of the treasmy, con- 
stitute a board to determine on the right 
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of the applicant to an extension; and if 
their judgment shall he in his favor, the 
patent is extended seven years beyond the 
original grant of fourteen years. This priv- 
ilege, or right, it is contended, is given to 
the patentee, and to no other person. And 
that as the above extension was granted, 
after the decease of the patentee, and to 
his administrator, it -was unauthorised, and 
is consequently void. [The above section 
names only the patentee, in providing the 
mode of application for the extension of a 
patent; but it declares that "the benefit of 
such renewal shall extend to assigns and 
grantees of the right to use the thing patent- 
ed, to the extent of their respective inter- 
ests therein." From which it would seem 
that the extension of the patent was designed 
for the benefit of the assignee, as well 
as the patentee. And if the whole right 
has been assigned, in the language of tlie 
act, the renewal of the patent goes to the 
assignee, "to the full extent of his right." 
Seeing then, that in certain cases the whole 
benefit of the renewal of the patent enures 
to the assignee, it might become a question, 
whether, in a case w^here the entire right 
had been assigned, the renewal might be 
made on the application of the assignee. 
This woiild give effect to the intention of 
the legislatm-e. And in a case like this, sub- 
stance is regarded more than mere matter 
of form.] ^ 

To William "W. Woodworth, the adminis- 
trator of the patentee, Collins and Smith, 
on the 2d of January, 1843, ti-ansferred all 
their interest in the renewal of the patent. 
So that in fact when the administrator ap- 
plied for a renewal of the patent, he held, 
as assignee, an interest in it. But the ap- 
plication for a renewal was made by Wood- 
worth in his capacity as administrator of 
the patentee, and on that ground the ques- 
^jtion must be considered. There is no ex- 
press statutory provision, authorising the 
administrator of the patentee to apply for 
a renewal of the patent. By the tenth sec- 
tion of the above act, it is provided, that 
when the inventor or discoverer dies before 
a patent is obtained, his executor or adminis- 
trator shall have the right to apply for and 
obtain the patent, in trust, for the heirs or 
devisees of the deceased. And in the thir- 
teenth section, where the specification has 
claimed more than the patentee has invent- 
ed, and he is dead, his executor, administra- 
tor or assignee, has a right to sm-render the 
patent, and have the specification corrected. 
To entitle a patentee to an extension of 
his patent, he must make application in 
writing to the commissioner of the patent 
office, setting forth the gi-ounds thereof, 
"and, on the applicant's paying forty dol- 
lars, the commissioner causes a notice to 
be published in one or more of the prin- 
cipal newspapers in the city of Washington," 
&c. stating "the time and place where the 

=■ [From 1 West. Law J. 150.] 



same will be considered, that any person 
may appear and show cause why the ex- 
tension should not be granted." And the 
board, constituted for this pm-pose, are re- 
quired to meet at the time and place speci- 
fied; before whom the applicant is required 
to state imder oath, the value of the in- 
vention, and of his receipts and expendi- 
tures, sufficiently in detail to exhibit a ti-ue 
and faithful account of loss and profit in 
any manner accruing to him from and by 
reason of said invention." "And if upon 
hearing it shall appear to the entire satis- 
faction of the board that the term should 
be extended, by reason of the patentee, 
without neglect or fault on his part, having 
failed to obtain, from the use and sale of his 
invention, a reasonable remuneration for the 
time, ingenuity and expense bestowed upon 
the same, and the introduction thereof into 
use, it shall be the duty of the commissioner 
to renew the patent, &c. and the judgment 
of the board shall be entered on record in 
the patent office," &c. Now this language 
would seem to limit the right of renewal to 
the patentee, not only from the use of his 
name in the first pai-t of the section, but 
from the object of the grant of renewal, it 
being "to seciu-e him a reasonable remuner- 
ation, for his time, ingenuity and expense." 
But still, "the benefit of the renewal extends 
to the assignee of the right, to the extent of 
his interest." And where the assignment of 
the whole right has been made by the pat- 
entee, it is difficult to perceive how a re- 
newal could operate beneficially to him. 
There are cases, no doubt, in which the 
principal expense has been incurred by the 
assignee, who has consti'ucted and intro- 
duced the machine into u-^e. 

In the case under consideration, however, 
the heirs of the patentee, at the time of the 
renewal, held a principal interest in the pat- 
ent, and its renewal was for their benefit 
It is intimated that the decision of the board, 
as to the extension of the patent, is conclu- 
sive, both as to the right granted, and the 
mode of gi-anting it. There can he no doubt 
that where a special tribunal is constituted, 
with fuU powers to act in certain cases, its 
decisions, within the scope of its authority 
are conclusive, if there be no superior su- 
pervising tribunal. And in this case the 
matter of expense, the payment of the money 
required, and the notice, are conclusively 
settled by the decision. But the question ot 
law, as to the right of renewal, by the ad- 
ministrator, is not concluded. The board 
seem not to have acted inconsiderately in the 
case. Having met on the day designated in 
the public notice, they adjourned to the IGth 
day of November, 1842, when they "heard 
the evidence produced before them, both for 
and against the extension of the patent," and 
they, in the very words of the law gi-anted 
the extension. 

Now, although this decision is not conclu- 
sive as to the legal right of the administra- 
tor, yet it cannot be wholly disregarded. It 
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shows, at least, a practical construction, by 
the executive branch of the government, that 
the heh-s of the patentee may, through their 
tiTistee, procure a renewal of a patent. 
There is nothing in the spirit or policy of the 
patent law, against this construction. On 
the contrary, it -is in accordance with the 
principle and policy of that law. The same 
reason that would give a renewal to the pat- 
entee, would be equally strong in behalf of 
his heirs. If the term of the original grant 
bad not given an adequate remuneration for 
"the time, ingenuity, and expense" of the 
patentee; on every principle of public policy, 
in the event of his decsase, there should be a 
renewal for the benefit of his heirs. That a 
man should be secured in the fruits of his 
ingenuity and labor, is a sound maxim of the 
common law. And it seems difficult to draw 
a distinction between the fruits of mental 
and physical labor. But, it must be admit- 
ted, that as the right asserted by the com- 
plainants arises amder a statute, a substan- 
tial compliance with the requisitions of such 
statute must be shown. This seems to have 
been done, as regards the renewal of the pat- 
ent in aU the essential requirements of the law. 
If the law does not, in terms, give the right 
of extension to the administrator of the pat- 
entee, in behalf of his heirs, it recognises the 
right of an assignee of a patent, on its ex- 
tension; and in other cases the rights of the 
administrator and heir of the patentee, are 
recognised and protected. From the prin- 
ciple of the law, its policy, and every consid- 
eration connected with tlie subject, it would 
seem that the construction of the act, in this 
respect, has been rightfully settled by the ex- 
ecutive department In this matter the 
board may have said to have acted judicially. 
But this view does not rest alone on the con- 
sideration of the policy and principle of the 
law, but it has been judicially sanctioned by 
the circuit comrt of the second circuit. Judge 
Thompson, it seems, on this very patent, and 
subsequently to the extension of it, ti'eated 
it, in granting an injunction, as a valid pat- 
ent No new patent was issued to the ad- 
ministrator, but a certificate of the extension 
of the original patent in pursuance of the 
judgment of the board, was recorded. The 
rights Tuider this patent, before its extension, 
remain, in everj respect, the same, after its 
extension. The administrator acts as the 
trustee of the heirs; he represents the de- 
ceased. And it would seem to be a conven- 
ient and fit mode of securing that remuner- 
ation, 'for the time, ingenuity, and expense" 
of the patentee, which is given by law, for 
the administi-ator to apply for the renewal of 
the patent. He can pay the money and make 
the exhibits required. In this duly he does 
nothing more than the law requires him to 
do, in regard to other interests of the de- 
ceased. Upon the whole, and for the piu:- 
poses of this motion, I shall consider the ex- 
tension of the patent, as having been legally 
granted. It is argued that the specifications 



in this patent, are essentially defective. If 
this be so, the right asserted by the complain- 
ants must fail. 

The specifications must contain reasonable 
certainty. They must so describe the parts 
of a machine as to enable a person, sMUed 
in the construction of machines, to build one. 
And if the patent be for an improvement, 
the improvement must be described with the 
same precision. This description need not 
be so clear as to be understood by an indi- 
vidual wholly imskiUed in the sti'ucture of 
machines. On the 2d day of January, 1843, 
the administrator disclaimed "all and any 
exclusive right, title, property, or interest, of, 
in or to the application of circular saws for 
reducing floor plank, or other materials, to a 
width," &c. as stated in the specifications. 
To a person unacquainted with the structure 
and operation of machinery, the specifica- 
tions which constitute a pai't of the above 
patent, may not be easily and correctly un- 
derstood. But taking them in connection 
with the drawing by which they were accom- 
panied, if the affidavits of intelligent ma- 
chinists can be relied on, they describe the 
machine so as to enable a skillful mechanic 
to construct it It is time that several affi- 
davits were presented by the defendants, of 
persons who think the specifications are de- 
fective. Some of the persons are represent- 
ed to be mechanics, and well acquainted 
with the structure of machinery. But the 
majority are on the side of the plaintiffs. 
And in addition to this it would seem, that 
the opinions of several of the affiants, from 
their opportunities and experience, are enti- 
tied to greater weight than some of the de- 
fendants' witnesses. Judging, however, from 
the schedule itself, it seems to contain noth- 
ing which an intelligent mind, though but 
little versed in mechanics, may not fully 
comprehend. The moving power of the ma- 
chine, as described in the schedule, in some 
of its parts is stated in the alternative; but 
this creates neither doubt nor difficulty. The 
effect is the same, whether produced by one 
mode or the other. Nor does the patentee 
state of what material every part of the ma- 
chine should be made; but this cannot be 
material. The principle is the same, wheth- 
er such part be composed of wood or metal. 
In Turner v. Winter, 1 Term R. 606, it is 
said: "The patent and specification should 
be liberally construed." And in 3 Sumn. 374 
[U. S. V. Knight Case No. 15,539], Mr. Jus- 
tice Story states it "as a clear rule of law in 
favor of inventions, and to carry into effect 
the obvious object of the constitution and 
law, to give a liberal construction to the lan- 
guage of patents, so as to protect and not de- 
stroy the rights of real inventors." The 
court, he says, "will in all cases adopt that 
interpretation of a specification which will 
give the fullest effect to the nature and ex- 
tent of the claim made by the inventor." In 
describing the improvement of a machine in 
use and weU known, it is not necessary to 
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state in detail the structure of the entire and 
improved machine. It is only necessary to 
describe the improvement, by showing- the 
parts of which it consists, and the effects 
which it produces. Such a description in 
reference to the machine improved is suffi- 
cient. 

An objection is made, that it does not ap- 
pear there were written references to the 
drawings, which accompanied the specifica- 
tions. The act does provide that the appli- 
•cant for a patent, "shall accompany the 
whole with drawings and written references, 
where the nature of the case admits of 
drawings," &c. Now unless these references 
were* necessary to an understanding' of the 
improvement, according to the authorities 
^bove cited, their omission cannot vitiate the 
patent. The description of the machine or 
improvement, accompanied by a drawing, 
may be, in many cases, perfectly understood 
without references. It is further contended, 
that the machine set up by the defendants, 
does not infringe the patent under which the 
plaintiffs claim. There is a conflict in the 
affidavits presented by the parties on this 
point. The weight of the evidence produced 
seems to be with the plaintiffs. But as this 
question will be submitted to a jm:y, either 
by an action at law or an issue directed by 
this court, it may not be proper to express a 
decided opinion on the subject. It may be 
proper, however, to remark, that a mere col- 
orable or slight alteration of a machine, or a 
change in its proportions, gives no ground 
for a patent; nor can it shelter an individual 
from the consequences of an infringement. 
In such cases the inquiry always is, whether 
the principle of the two machines is the 
same. If the principle on which the machin- 
ery works is the same, and the effect is sim- 
ilar in both, in contemplation of law the ma- 
•chines are identical. A change in the posi- 
tion of the operating powers, or- in the thing 
on which the effect is produced, is of no im- 
portance. Such a modification does not rise 
to the dignity of an invention. There must 
be an essential difference in the application 
of the mechanical power, to make the ma- 
chines dissimilar. 

Making, using, or selling a patented ma- 
■chine, is an infringement. Whittemore v. 
Cutter [Case No. 17,600]; Phil. Pat. 361, 371. 
Is this a case for an injunction? In most 
cases the court will not enjoin, xmtil the 
right of complainant has been established at 
law. But where the injury would be irrep- 
arable, an injunction will be gi-anted. A 
case of waste constitutes an exception to the 
general rule, and also the inMngement of a 
patent. This is clearly the English rule, and 
that is the rule of this court, unless a differ- 
ent one lias been adopted. It is insisted that 
as this is an exception to the general rule in 
the English chancery, that it is not binding 
on this coui't. The rule of the supreme court 
adopts the mode of proceeding in the high 
■court of chancery in England, in cases where 



no special rule has been provided. Now the 
rule applicable in England to suits for waste 
and on patents, is as applicable here as nny 
other rule. The exception constitutes the 
rule. 

The complainants state that the defend- 
ants have little or no propei-ty, and could not 
pay the damages which might be recovered 
against them for an infringement of the pat- 
ent. On this ground, as well as on the 
ground that the complainants' right is clear, 
an injunction is prayed. For fifteen years, 
the claimants, under Woodworth's patent, 
have enjoyed all the rights secured by it 
This is an important fact, and it cannot be 
disregarded in this application. 6 Ves. 707; 
Phil. Pat. 401; 4 Wash. C. O. 584 [Ogle v. 
Ege, Case No. 10,462]; Livingston v. Van 
Ingen, 9 Johns. 570; Id. 585; 1 Madd. Ch. 
Pr. 113; 14 Yes. 131. The suggestion that 
the improvement for which Woodworth re- 
ceived a patent, was not an original inven- 
tion, seems not^ to be sustained. "If the 
thing secured by patent had been in use, or 
had been described in a public work, ante- 
rior to the supposed discovery, the patent is 
void, whether the patentee had a knowledge 
of the previous use or description or not." 
Evans V. Eaton [Case No. 4,559]. And this 
rule holds if the machines are the same in 
principle, though they may differ in pro- 
portions and form. Woodcock v. Parker [Id. 
17,971]. 

In Rees' Encyclopedia, xmder the head of 
"Planing Machines," it appears that Ben- 
tham obtained a patent in England, for such 
a machine in 1791; and Bramah, for a differ- 
ent one in 1802. But these machines were 
in principle, sti-ucture, and effect, essentially 
different from Woodworth's. At least my 
mind has been brought to this result, fi-om 
an examination of the evidence before me. 
[Although the question has not been raised, it 
may not be improper to suggest, that doubts 
are entertained whether this suit can be sus- 
tained in the names of the complainants 
alone. They are the assignees of a small 
part of the patent only, whilst the patentee, 
who still has a large interest in the patent, 
is not a party to the suit. In Tyler v. Tuel, 
6 Oranch [10 U. S.] 324, the com-t held, "that 
an assignee of a patent right, cannot main- 
tain an action on the case for the violation 
of the patent." In that case the patentee 
had assigned to the plaintiffs all his interest 
in the patent, excepting certain counties in 
the state of Vermont. In Whittemore v. 
Cutter [Case No. 17,000], the coui-t held that 
where the patentee has sold out a moiety of 
his patent right, a joint action lies by him- 
self and his patentee for a violation of it. 
In Ogle V. Ye [Ogle v. Ege, Case No. 10,402], 
Judge Washington said "that whether the 
assignee of a part of a patent, circumscribed 
as to interest by local limits, can maintain a 
suit at law in his own name, or united with 

' [2 Robb, Pat. Cas. 118, omits "not."] 
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the patentee or not, there can exist no doubt 
but that he may support a suit in equity to 
enjoin thii-d persons from infringing the pat- 
ent, and for an account" In that case Ogle 
was the patentee, and his co-plaintiff held 
the assignment of it for the state of Penn- 
sylvania. The question in that case, how- 
ever, did. not arise, v^hether the assignee 
could have sustained that injunction bill in 
his own name. It is not perceived on what 
principle a distinction can be made, in re- 
gard to parties, between a case at law and 
in chancery. As this question has not been 
discussed, at this stage of the proceeding, 
nothing more is designed than to suggest it 
for consideration.] * 

The injunction heretofore granted in this 
case will be dissolved, on the defendants 
giving bond and security, within five days, in 
the sum of fifteen hundred dollars, to ac- 
count to the plaintiffs, &c. should their right 
be finally established. Should the defend- 
ants fail to give the above security, the in- 
junction will be continued, on the plaintiffs 
giving bond and security in the like sum of 
fifteen hundred dollars, &c. 

[NOTE. The court subsequently directed a 
trial by jury, on an issue as to the validity of 
the patent and renewal. See Brooks v. Jen- 
kins, Case No. 1,953. There was a verdict for 
defendants, and thereafter a motion was made 
to set aside the verdict, and for a new trial of 
the issue, which was denied. Case No. 1,946. 
Also see opinion given in the progress of the 
suit, as to whether the assigned patent inured 
to the benefit of the assignee on renewal. Case 
No. 1,945. For other eases involving this pat- 
ent, see note to Bicknell v. Todd, Case rio. 
1.389.] ' 

Case Ko. 1,945. 

BROOKS et al. v. BICKNELIi et al. 

[4 McLean, 64;^ 3 West. Law J. 35; 1 Fish. 
Pat. Rep. 65.] 

Circuit Court, D. Ohio. July, 1845. 

Patents— Assignment — Beissue— Bights op As- 
signee. 

1. Under the act of 1836, the renewal of a 
patent does not enure to the benefit of the as- 
signee, unless by the terms of the assignment, 
such benefit was secured. 

2. A general assignment conveys only an in- 
terest during the term for which the patent 
was granted. Any other construction would 
defeat the expressed object of the law autlioriz- 
ing a renewal of the patent. 

[Cited in Jenkins v. Nicolson Pavement Co., 
Case No. 7,273.] 

Pn equity. Bill to enjoin infringement of 
a patent. For decree dissolving an injunc- 
tion theretofore gfanted, see preceding case, 
No. 1,944. An issue out of chancery as to the 
validity of the patent and renewal was tried 
by a jury, and a- verdict rendered for de- 
fendants. See Brooks v. Jenkins, Case No. 
1,953. And thereafter a motion to set aside 
the verdict and for a new trial of the issue 

* [From 1 West. Law J. 150.] 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



was denied. See Case No. 1,946. For a 
detailed statement of the facts of this liti- 
gation, see preceding case. No. 1,944. The 
following opinion appears to have been ren- 
dered during the progress of the suit] 

Wright, Coffin & Miner, for plaintiffs. 
Walker & Galloway, for defendants. 

McLEAN, Circuit Justice. "A question is 
made whettier the assignment of the patent 
by the original patentee, does not on the 
renewal of it, enure to the benefit of the 
assignee." By the 11th section of the act 
of 4th of July, 1836 [5 Stat 121], a patent 
is made assignable in law, either as to the 
whole interest, or any individual part there- 
of, etc., "which assignment is required to 
be recorded in the patent office, in three 
months from the execution thereof." The 
ISth section of the same act, which au- 
thorizes, on the conditions stated, a renewal 
of the patent, provides, that "the benefit of 
such renewal shall extend to assignees and 
grantees of the right to use the thing pat- 
ented, to the extent of their respective in- 
terest therein." If the question tm-ned upon 
these two provisions, and no reference wei*e 
had to the interest assigned, and the object 
of the government in granting a renewal 
of the patent, the renewal would seem to 
enure to the benefit of the assignee. Such 
was my impression on an appUcation for an 
injunction in the above case, at chambers, 
as appears from the lo4th page of the fourth 
number of the Western Law Journal, vol. 
i. [Case No. 1,944]. This question, however, 
was not involved in the point then tmder 
consideration. The patent had been assign- 
ed in part only. The remarks were made 
incidental and witiiout examination; and I 
am now convinced that the view, rather 
intimated than expressed, in its broadest 
sense, and without qualification, is not sus- 
tainable. 

Before the act of 1836, patents were re- 
newable only by application to congress. 
But in the 18th section of the above ■ act, 
the secretary of state, the solicitor of the 
treasury, and the commissioner of patents, 
were constituted a board to grant renewals 
of patents on the conditions and in the mode 
provided. "And," the section provides, "if, 
upon a hearing of the matter, it shaU ap- 
pear to the fuH and entire satisfaction of 
said board, having due regard to the public 
interest thei-ein, that, it is just and proper 
that the term of the patent should be ex- 
tended, by reason of tlie patentee, without 
neglect or fault on his part, having failed 
to obtain, from the use and sale of his 
invention, a reasonable remuneration for his 
time, ingenuity, and expense bestowed upon 
the same, and the introduction thereof into 
use, it shall be the duty of the commissioners 
to renew and extend the patent," etc. From 
this provision, it is dear, that the right of 
renewal is limited to the patentee, whether 
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he retains or has sold his invention. The 
remuneration contemplated by tlie statute, 
as having been received "from the use and 
sale of the invention," embraces the case 
where the entire patent has been sold or 
assigned. Now, if the benefit of the renewal, 
in such a case, shall enm'e to the assignee, 
how much is the patentee benefited? The 
renewal was granted on his application and 
at his expense; and the object of the law, 
in authorizing a renewal, is to give to the 
patentee "a reasonable remuneration for his 
time, ingenuity and expense.'" It is plain, 
therefore, that if the assignee realize the 
benefit of the renewal, the object of the law 
is defeated, and the solemn action of the 
board is worse than useless. Nothing could 
be more inconsistent or preposterous, than 
the action of a board constituted of high 
functionaries of the government, and vested 
with powers to make the above inquiry, 
and to extend the patent, at the expense 
of the patentee, if all the benefit of such 
extension shall result to the assignee, and 
this, too, under the express intention of 
remunerating the patentee. Where the as- 
signment of the patent is only in part, the 
principle is the same, the difference being 
in the degree of interest only. The same 
section, it will be observed, which gives the 
gi'ound on which the patent shall be re-^ 
newed, makes the provision in behalf of 
the assignee: and can it be supposed that 
congress intended by this provision to defeat 
the intention of the renewal, so plainly ex- 
pressed and provided for in the same section? 
No known rule of construing statutes can 
sustain this view; and the force of this 
view is not weakened by any of the consid- 
erations suggested. It may be admitted that 
congress had power to prescribe any con- 
ditions which they deemed proper, on the 
renewal of the patent Congress had power, 
unqtuestionably, to refuse a renewal. The 
inquiry is not what congress had power to 
do, but what they have done. 

The assignment transferred only the inter- 
-est expressed on its face. No right, beyond 
the term named in the original patent, was 
conveyed by the assignment, unless so speci- 
fied. But It is said that the assignee had 
ground to expect, when the patent expired, 
that he, in common with others, would have 
a right to use it; and that to deny him this 
right would be unjust. When he purchased 
the patent, in whole or part, he knew, or at 
least must have presumed to have known, 
that the patent could be renewed by con- 
gress, and as a prudent man, he should have 
provided for such a contingency, in his con- 
ti-act of assigntnent, and what, under a re- 
newal, would be a just provision in behalf 
of the assignee. For the time of the patent, 
he has not only had the right to use the 
machine, but to sell the invention to others. 
Now, no hardship results to the assignee 
from the renewal, unless he has a machine 
in operation which is necessarily suspended 
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by the extension of the patent. The assignee 
could not claim, on any supposed ground of 
hardship, anything beyond the use of the 
machine or machines he may have in opera- 
tion at the time of the renewal of the patent. 
But, under the construction claimed for the 
assignee, he not only takes the use of the 
machine, if the assignment was p, general 
one, but the entk'e beneficial interest in the 
renewed patent. Such a construction is in 
direct opposition to the declared intention 
of the act. In some eases, where the patent 
has been extended by act of congress, the 
right to use the machine, as in the case of 
Oliver Evans, was secured to purchasers; 
but in other cases no such right was re- 
served. Nothing, therefore, can be inferred 
favorable to the pretensions of the assignee 
from the special acts of congress: and if, 
in every case, congress had reserved to the 
assignee the right to use the thing patented, 
it would not sustain the claim of the as- 
signee to the extent as now m'ged. There 
is no precedent or usage in the government, 
which goes to sti'engthen such claim. It 
must depend, wholly, upon the 1st section 
of the act of 1S36; and, as has been shown, 
the construction contended for would go to 
defeat the obvious intention of the statute. 

Some other interpretation of the section 
must be given, which shall make it consist- 
ent with itself, and effectuate the intention 
of the legislature; and this can be done 
without difficulty. By the ISth section, "the 
benefit of the renewal is extended to the as- 
signees of the patent to the extent of their 
interests therein." Now, where the assign- 
ment provides, that in the event of a renewal 
of the patent, the same interest shall be con- 
tinued to the assignee, the above provision 
gives a legal effect to it. As before remark- 
ed, the assignment of the patentee being 
general, would only transfer an interest dur- 
ing the patent; and if it had been special, 
of the same interest, should the patent be 
renewed, there would be no legal ti-ansfer of 
the renewed patent, had not such an interest 
been protected by the ISth section. Without 
this provision, the assignment might have 
been continued on agi'eement to convey; but 
it would not have been a legal conveyance 
of the patentee's right. He could not con- 
vey a legal title to that which was not in 
use; and from this it will be perceived that 
full effect is given to the assignment under 
the above section. This, it appears to me, 
is a fair consti-uction of the statute. It har- 
monizes the provisions of the statute, and 
gives effect to the intention of the parties. 
The act of 1836 gives no authority to renew 
a patent, except for the benefit of the paten- 
tee. Consequently, where the entire patent 
has been assigned, if the assignee has the 
full benefit of the extension, there can be no 
renewal. If this had been the view of con- 
gi*ess, they would have said so. They 
would have provided, that where a patent 
had not been assigned, it might be renewed. 
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But they have said no such thing. The provi- 
sion for renewal extends, as well to a case 
where the patent had been assigned, as 
where it had not been. The policy of the 
statute is a benign one. Its design is to 
foster genius and reward merit. Nothing 
can be more notorious than the poverty of 
great inventors. The few exceptions that 
may be named, show the generality and 
truth of the remark. Men whose minds 
are excited by the hope of discoveries, do 
not accumulate property. Absorbed by the 
highest mental operations, they natui-ally be- 
come indifferent to everything else. They 
remain poor, while their inventions add pros- 
perity, wealth and glory, to their country. 
It is said that the inventor of the gas lights 
of London, was a penniless wanderer on the 
wallis of that great city, which his genius 
had lighted. Fulton, and many others, 
might be named as the greatest benefactors 
of the ages in which they lived, but who 
were almost destitute of the means of living. 
This was known to the congress of 1836, and 
the above act was provided to deal justly, if 
not liberally, with inventors. In proportion 
to the poverty of these men, would be the 
necessity to sell and transfer their inven- 
tions; and this, often before their value had 
been fully ascertained. The act intended 
to provide for such cases. Some may call 
it a munificent act; but with much greater 
propriety it may be denominated an act of 
justice. Such, then, is the character and ob- 
ject of the act. Its policy is national. But, 
if the claims of the assignee be sustained, 
this policy must be disregarded and over- 
thrown, and this to secm'e the rights of as- 
signees, who may have no other merit than 
that which arises from the possession of 
means to pm*chase and speculate on the 
fruits of genius. It would indeed be singu- 
la!', if such a motive wjere found in an act 
having in view the benefit of inventors. 
This would disregard the avowed intention 
of the act, and would sacrifice the gi*eater to 
the lesser interest, and, as I think, does not 
necessarily foUow from a full and fair con- 
struction of the act 

[NOTE. For other cases involving this pat- 
ent, see note to Bicknell v. Todd, Case No. 
1,389, and to Gibson v. Van Dressar, Id. 5,402.] 



Case 1^0. 1,946. 

BROOKS et al. v. BICEINELL et al. 

[4 McLean, 70; * 3 West. Law J. 109; 1 Fish. 
Pat. Rep. 72.] 

Circuit Court, D. Ohio. July Term, 1845. 

New Triai.— Objectioxs to Verdict— Weight of 
EviDEKCE— Equity— Directing Issue at Law — 

PaTESTS— INFUINGEMBNT — "WHAT COSSTITUTES 
— IXJCSDTIOJT, 

1. A verdict on an issue at law, directed by a 
court of chancery, will not be set aside on the 
ground that it is against the weight of evidence, 

^ Pileported by Hon. John McLean, Circuit 
Justice.] 
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unless the preponderance of the evidence shall 
be clear. Such an issue is not directed as a 
matter of form. 

2. Where doubts exist, or testimony conflicts, 
or where the subject matter is fit to be examin- 
ed by a jury, an issue should be directed. Pat- 
ent right cases are of this character, as they 
are to be decided by experts, who generally dif- 
fer in opinion. 

[See Goodyear v. Day, Case No. 5,569; Van 
Hook V. Pendleton. Id. 16,851; Foote v. 
Silsbv, Id. 4,918; Parker v. Hatfield, Id. 
10,736.] 

3. There is no infringement of a combined 
machine, unless all the parts which constitute 
the combination, are used. 

[Cited in Crompton v. Belknap Mills, Case 
No. 3,406.] 

4. Before the right under a patent is estab- 
lished at law, chancery will not decree an in- 
junction, unless such right shall be clearly es- 
tablished. 

[In equity. BUI by Moses Brooks and 
Joseph L. Morris against Benjamin BiclmeU 
and Ebenezer Jenkins to enjoin infringe- 
ment of a patent for an improvement in 
wood working machines, granted to William 
Woodworth December 27, 1828, and extend- 
ed to his administrator February 16, 1842. 
On the question of validity of the patent and 
renewal, the court directed the issue to be 
tried before a jury (see Brooks v. Jenkins, 
Case No. 1,953), and the jmy found for de- 
fendants. Defendants now move to set 
aside that verdict, and for a new ti-ial. De- 
nied.] 

[William Woodworth, Planing Machine. 
Patented Dec. 27, 1828. Extended Dec. 27, 
1843, and Dec. 27, 1849. Reissued July 8, 
1845.=' 




^ [This cut and the description of same were 
taken from the case as reported in 1 Fish. Pat. 
Rep. 72.] 
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[Planing Machine. Fig. 1 is a perspective 
representation of the principal operating 
parts of the machine. A A is the frame of 
the machine; it may be either of wood or 
iron, and vary in size according to the work 
to be done. B B, heads of the planing cylin- 
der; and O C, the knives or cutter "which ex- 
tend from one to the other of said heads, 
to the peripheries of which they ai-e at- 
tached by screws. The knives, 0, may 
be placed in a line with the axes, J, of the 
cj'linder, or obliquely thereto, as may be 
preferred: in the latter case the edge should 
form the segment of a helix, b represents 
a pulley near the upper end of the axes J. 
I represents a pulley or drum made to re- 
volve by horse, steam, or other motive pow- 
er, from which a belt may extend around 
the pulley b, to drive the planing cylinder 
and other parts of the macliinery. G is the 
carriage, represented as being driven for- 
ward by means of a i-ack and pinion, H; 
against this carriage the plank K, which is 
to be planed, tongued, and gi-ooved, is placed 
and made to advance with it. 

[Fig. 2 is separate view of the planing cyl- 
inder with its knives or cutters, and Fig. 
3 an end view of one of the heads. E E 
are the revolving cutters or tonguing and 
grooving wheels; and D D, wheels upon 
their shafts which may be driven by bands 
or otherwise, in order tliat said wheels may 
revolve in ttie proper direction. Fig. 4 is 
a side view of one of tliese wheels; Fig. 5 
is an edge view of tlie tonguing wheel, and 
Fig. 6 is an edge view of the grooving wheel 
—the latter being each shown with two cut- 
ters in place.] 

WrtKht, Coffin & Miner, for plaintiffs. 



Walker, Galloway & Kebler, for defend- 
ants. 

McLEAN, Circuit Justice. This is a mo- 
tion for £L new trial of an issue at law, di- 
rected by the chancery side of this court. 
The complainants filed their bill, represent- 
ing that they are the assignees of Wood- 
worth's planing machine, etc., for the county 
of Hamilton and other territory; that the de- 
fendants have infringed their rights by the 
use of a machine, the same In principle as 
Woodworth's; and they pray that the defend- 
ants may be enjoined from the use of their 
machine. The court directed an issue at law 
to ti'y the rights of the respective parties. 
An issue was made up, involving the fol- 
lowing points in regard to the validity of 
Woodworth's patent: 1. The renewal of the 
patent by the administrator of Wood worth. 
2. The assignment of the patent to the plain- 
tiffs. 3. The sufficiency of the specifications. 
4. The validity of the disclaimer of the cir- 
cular saws by the administrator. 5. The 
novelty of the invention. 6. Whether the 
machines are substantially the same in prin- 
ciple. 

More than thirty witnesses were examined 
in the case, either orally or by written dep- 
ositions, many of them being eminent for 
their theoretical and practical knowledge in 
mechanics, and in the structure of machin- 
ery in general. On all the facts submitted 
to the jury, the witnesses differed in opinion, 
rather more than half being on the side of 
the plaintiffs, and the others for the defend- 
ants. The cause was patiently heard by the 
jury, argued by counsel, and submitted to 
them by the court They retui-ned a genei'al 



[Wm. Woodworth, Planing Machine. Patented Dec. 27, 182S. Extended Dec. 27, 
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verdict for tlie defendants. And now a mo- 
tion is made to set aside the verdict. In 
Stace V. Mabbot,- 2 Ves. Sr. 552, it is said 
tliat "courts of equity are mucli less strict 
in granting new trials than com-ts of law, 
it being necessai*y, not tbat tbe question 
should be decided to the satisfaction of oth- 
ers, though ever so often, but that the con- 
science of the com-t should be quite satis- 
fled." In another case it was said, "the court 
wiU not direct a new trial of the issue, if 
application for a new trial rested solely up- 
on the ground that the verdict was against 
the weight of evidence." In this case, there 
is no objection, founded on the admission or 
rejection of testimony— none to the conduct 
of the jury, or the charge of the com*t. The 
motion for a new trial rests wholly on the 
allegation that the verdict was against the 
weight of evidence. In an ordinary case at 
law, a new trial is rarely, if ever, granted 
on this ground. The jmy weigh the evi- 
dence, and determine on the credibility of 
witnesses; and when they have thus deter- 
mined, the preponderance must be stiiking 
and dear, to authorize a court to order a 
new tx'ial. The conscience of a chancellor 
must, it is said, be satisfied: but the same 
may be said in a com-t of law. The word, 
conscience, here means', nothing more than 
a sacred and legal conviction in the mind 
of the court, that the verdict is sustained 
by the evidence. 

The finding of a jury is entitled to great 
weight, whether on an issue directed out of 
chancery, or in an ordinary case at law. If 
this were not so, why should a court of chan- 
cery direct an issue? This is not done as a 
mere form, b\it to relieve the x:ourt in a mat- 
ter of doubt, or because, from the nature of 
the case, and the conflict of the testimony, 
it is fit that a jm*y should decide. Of this 
character was the case ujider consideration. 
It involved the structm-e of complicated ma- 
chinery, the sufficiency of its description, and 
its identity in principle with other machines. 
These points could only be satisfactorily de- 
cided by the testimony of experts; and, as 
usual in such cases, there was great diversity 
of opinion among the machinists examined 
as witnesses. Kow, such a controversy is 
not to be determined alone by the number 
of witnesses on the respective sides; but 
their character, knowledge, experience, and 
manner of statement, have great influence 
in the decision. Such a matter is most ap- 
propriately referred to a jury. The rule has 
been well settled, that in these cases an 
injunction will not be decreed, unless the 
right is clear, or has been established by an 
action at law. That these same issues were 
submitted to a prior jury, which, after a 
full hearing of the evidence, were discharged 
by the court, because they could not agree 
upon a verdict, is a fact which can not be 
entirely overlooked on this motion. As the 
4FED.CAS. — 17 



verdict was a general one, the com*t can not 
judicially know on what point or points it 
tm-ned. If the jury found against the plain- 
tiffs on the third, fourth, fiftli, or sixth point 
above stated, unless otherwise instructed, 
their verdict would have been, generally, as 
rendered, for the defendants. In this as- 
pect of the case I have had the most diffi- 
culty. For if the jury found that the de- 
fendants' machine was an improvement up- 
on the plaintiffs', there was still an infringe- 
ment, if the plaintiffs' entire machine had 
been used by the defendants. I say the 
plaintiffs' entire machine, as it was the opin- 
ion of the com't that Woodworth's specifica- 
tions could only be sustained for a combi- 
nation of known mechanical powers. ETad 
Woodworth's machine, as specifled, been an 
improvement upon any other, then the use 
of any part of the improved machine would 
be an infringement. But there is no in- 
fringement of a combined machine, unless 
every part be used. All the witnesses called 
by the defendants, stated their planing irons 
were substantially different in their mode of 
being fastened and operating, from those of 
the plaintiffs; and Keller, one of the prin- 
cipal witnesses of the plaintiffs, coincided 
with this view, and said he considered that 
in this respect the defendants' machine was 
an improvement upon the plaintiffs', which 
entitled them to a patent. Now, if this im- 
provement was substantially different from 
one of the combined parts of Woodworth's 
machine, though it was substituted for it, 
and all the other parts were used, still there 
was no violation of the plaintiffs' right. The 
same parts must be used in the same combi' 
nation, to make the defendants liable. This. 
I understand to be the rule as laid down in 
numerous cases. 

Upon the whole, on a full consideration of 
the case as stated, and as shown by the evi- 
dence, I do not feel authorized to grant a new 
trial, or set aside the verdict. There is evl* 
dence, and strong evidence, to sustain the 
finding of the jury. On the other side, the 
evidence for the plaintiffs is as strong, per- 
haps stronger; but the preponderance is not 
so clear as to enable the court to disregard 
the verdict. If Woodworth's specifications 
had been sufficient for an improved machine, 
and the same points had been submitted to 
the jmy, that were submitted to them in this 
case, I should have ordered a new trial. 

[NOTE. For conditional dissolution of inter- 
locutory injunction, see Case No. 1,944, and for 
an opinion given in the progress of the suit, as 
to whether or not the benefit of the renewal 
issued to the assignee of the original patent, 
see Id. 1,945. For other cases involving this 
patent, see note to Bicknell v. Todd, Id. 1,389 J 
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Case ]Sro. 1,947. 

BEOOKS T. BYAM et al. 

[1 Story, 296.] ' 

Circuit Court, D. Massachusetts. Oct. Term, 
1840. 

Equity — Pleading— Okigixai- Bill — Interroga- 
tory— Answer— Requisites— Sdfficiency. 

1. Where an interrogatory, pertinent to a 
charge in a bill in equity, required the defend- 
ant to answer "as to his knowledge, remem- 
brance, information, and belief;" and the an- 
swer stated, "that the defendant had no knowl- 
edge, information, and belief, that the charge 
was not true," and an exception was filed by 
the plaintiffs, on the ground, "that the answer 
did not state, whether the defendant believed it 
to be true," — it was held, that the exception 
was well founded, and it was accordingly al- 
lowed. 

[Cited in Ivittredge v. Claremont Bank, Case 
No. 7,858; Pierce v. Brown, 7 AVall. (74 U. 
S.) 211; Kogers v. Marshall, 13 Fed. 64.] 

2, An exception to an answer for insufficiency 
should state the chai'fees in the bill, the inter- 
rogatory applicable thereto, to w^hich the an- 
swer is responsive, and the terms of the answer, 
verbatim, so that the court may see, whether 
it is sufficient or not. 

[Cited in Fullar v. Knapp, 24 Fed. 101; 
Crouch V. Kerr, 38 Fed. 550; Bower BarfE 
Rustless Iron Co. v. Wells Eustless Iron 
Co., 43 Fed. 391.] 

3, Whenever the defendant does not directly 
deny any particular allegation of fact, stated in 
the bill, but states his belief thereof, he either 
admits, that it is true, or that he does not mean 
to eontTOvert it. But a mere statement by the 
defendant in his answer, that he has no knowl- 
edge tliat the fact is as stated, without any 
answer as to his belief concerning it, is not 
such an admission, as is to be received as evi- 
dence of the fact. 

[Cited in the Holladay Case, 27 Fed. 841.] 

4. The defendant in equity is bound to answer 
in direct and unequivocal terms, as to the state 
of his mind, with regard to every fact stated in 
the bill, to which he is interrogated ; either, that 
he does believe the matter inquired of; or, that 
he cannot form any belief, or has none, con- 
cerning it; and, according as the answer may 
be, he must state, that he calls on the plaintiff 
for proof, or that he admits the particular fact, 
or that he waives all controversy concerning it. 

Bill in equity [by William Brooks aijainst 
Ezekiel Byam and others to enjoin prosecu- 
tion of a suit at law, and for other re- 
lief. Heard on plaintifE's exceptions to 
the answer. B.xceptions allowed]. The 
bill in this case states, that one Alonzo D. 
Phillips obtained letters patent [dated Oc- 
tober 24, 1836, and numbered 68] for the 
making of friction matches; that he sold 
six rights therein, that is, the right to em- 
ploy six persons at the same time, in the 
manufacture of the said matches, to one John 
Brown; and that Brown sold one such 
right to the plaintiff; but that the deeds 
of conveyance, both to Brown and the 
plaintiff, were not recorded in the patent 
office, as the law requires. It also states, 
that the defendants, claiming to be the 
sole assignees of PhlUips, by a deed of con- 
veyance from him to Byam, and from Byam 

"■ [Reported by William W. Story, Esq.] 



to the other defendants, but of later date 
than the deed to the plaintiff, had com- 
menced a euit against him, in the circuit 
court of the United States, for Massachu- 
setts district, for an alleged invasion of 
their said I'ight; the plaintiff averring, tliat 
he has done nothing therein not granted 
to him by the deeds from Phillips to Brown, 
and from Brown to him. It then proceeds 
to state, that at the time of the assignment 
from Phillips to Byam, and before deliv- 
ery of the deed, "the said Byam was in- 
formed, and well knew, or had good cause 
to believe, that the said Phillips had pre- 
viously conveyed to the said John Brown 
the right before mentioned, as set forth to 
have been so assigned and conveyed; and 
that the said Brown had previously con- 
veyed to the plaintiff the right hereinbefore 
set forth, and alleged to have been so as- 
signed and conveyed; and that the said 
Byam had previously caused inquiry to be 
made, whether the said several instruments 
of conveyance and assignment to the said 
Brown and Brooks had been recorded." It 
then proceeds' to allege tlie same knowledge 
or belief, in like terms, by the other defend- 
ants, at the time of the conveyance of 
their rights from Byam. Prentiss Whitney, 
one of the defendaitts, whose answer is ex- 
cepted to, says, that he "does not of his own 
knowledge know^,'' whether Byam had any 
information, knowledge, or "any cause to 
believe" the facts above stated; but that 
he "has been informed by said Byam, that 
at the time when," (&e.) "the said Byam 
had no Knowledge, information, or cause to 
believe, that said Phillips had made any con- 
veyance to said Brown," &c., "and this de- 
fendant has no knowledge, information, or 
belief, that the information so derived from 
said Byam is not true." He then proceeds 
to say, that "he has been informed by said 
Byam, and verily believes, that he did not 
make any inquiry," whether Brown's and 
the plaintiff's were recorded, as stated in 
the bill. 

The plaintiff filed the following exception 
to the answer: "The plaintiff excepts to the 
answer of Prentiss Whitney, one of the de- 
fendants in this case, because, in stating in 
the said answer, what lie has been informed 
of by the said Byam, he does not say, 
whether he actually believes the same to 
be true. And he prays, that the said Whit- 
ney may be required to put in a better an- 
swer in that particular, by his solicitor, S. 
Greenleaf." 

S. Greenleaf, for plaintiff. 
F. Dexter, for defendants. 

The argument for the plaintiff was as 
follows: In this case the plaintiff has filed 
an exception to the answer of Prentiss 
Whitney, one of the defendants, because, 
in stating, in divers places, the information 
he received from Byam, another defendant, 
and the principal actor in the transactions, 



£4 Fed. Cas. page 259] 



(Case No. 1,947) BROOKS 



he does not say, whether he believed the in- 
formation to be ti'ue; but only that he does 
not believe it to be false. The following is 
an example, on page four of the answer: 
"But he has been informed by the said 
Byam that the said conveyance was made, 
and a valuable consideration therefor paid 
by said Byam to said Phillips, without any 
deduction for or reference to said convey- 
ance to said Brown; and this defendant 
has no knowledge, information, or belief, 
that the information so derived from said 
Byam was not true." The plaintiff eon- 
tends, that where the answer is made upon 
information from othei-s, 4ie is entitled to 
know the precise degree of credit, which the 
defendant gives to such information. If 
it concerns the defendant, he must neces- 
sarily believe or disbelieve, to some extent. 
If nof, it ought not to be in the answer. 

The argument for the defendant was as 
follows: The defendant. WEitney, contends, 
that he is not bound to answer, that he be- 
lieves or disbelieves Byam's statements to 
he true. He is bound to answer fully and 
truly. Being asked of his information, he 
is bound to state, that Byam so informed 
him. Being asked, whether he believes it 
to be true, he says, that he has no reason to 
disbelieve it. He .contends, that not being 
able conscientiously to say that he has eith- 
er belief or disbelief of the fact, he cannot 
he compeUed to answer, that he has. It is a 
very common state of mind, when we hear 
a fact asserted by one, having an interest 
in asserting it, but of whose veracity we 
have no knowledge, neither to believe nor 
disbelieve it It is contended, that no un- 
usual form of words can be required of a 
party under oath, unless they truly denote 
to him the state of his own mind. The 
defendant might (ir he thought so) safely 
say he did not believe any fact charged 
afllrmatively in the bill, and of which he had 
no knowledge or information, but of facts 
charged negatively, as on page four, referred 
to, he cannot so answer upon mere informa- 
tion, by one whom he has no reason to be- 
lieve or disbelieve. 

STORY, Circuit Jifttice. The question aris- 
ing, in this case, is upon the exception taken 
by the plaintifiE in equity, to the answer of 
Prentiss Whitney, one of the defr^dants, 
"because, in stating in his answer, what 
he has been informed of by Byam (another 
defendant), he does not say, whether he 
actually believes the same to be true." Cer- 
tainly, this exception is taken in a form 
and manner enturely too general, to be up- 
held by the court The exception should have 
stated the charges in the bill, and the in- 
terrogatory applicable thereto, to which the 
answer is addressed, and then have stated 
the terms of the answer verbatim, so that 
the court, without searching the bill and 
answer throughout, might at once have per- 



ceived the ground of the exception, and 
ascertained its sufficiency. It is very prop- 
erly observed by the vice chancellor (Sir 
John Leach) in Hodgson v. Butterfield, 2 
Sim. & S. 236, that "if the plaintifle com- 
plains, that a particular interrogatory of 
the bill is not answered, he must state the 
interrogatoiy in the very terms of it, and 
cannot impose upon the court the trouble 
of first determining, whether the varied ex- 
pressions of the interrogatory and the excep- 
tion are to be reconciled." See, also, Gres. Eq. 
Ev. 21. To which it may be added, that 
the same rule applies in respect to the neces- 
sity of stating the cliarge or fact in the bill, 
on which the interrogatory is founded; for, 
if the interrogatory be irrelevant to the 
matters charged in the bill, the defendant 
need not answer the interrogatory at all. 
Mitf. Eq. PL, by Jeremy, 45; Coop. Eq. PI. 
12; GUb. Poriim Rom. 91, 218; Story Eq. 
PI. § 36; Gres. Eq. Ev. (Am. Ed. 1837) 17-20; 
Story, Eq. PL § 853; Har. Oh. Pr., by New- 
land, c. 31, p. 181. The com-t ought, there- 
fore, without searching through the whole 
bill, from the form of the exception, to have 
the materials fully before it, by which to 
ascertain at once its competency and pro- 
priety. In this respect the exception is in 
itself insufficient and exceptionable. The 
objection, however, has not been insisted 
upon at the bar. Nothing is more clear in 
principle, than the rule, that in the case of 
an interrogatory, pertinent to a charge in 
the biU, requiring the defendant to answer 
it "as to his knowledge, remembrance, in- 
formation, and belief," (which is the usual 
formulary,) it is not sufficient for the de- 
fendant to answer as to his knowledge; but 
he must answer also, as to his information 
and belief. The plain reason is, that the 
admission may be of use to the plaintiff as 
proof, if the defendant should answer as 
to his belief in the affirmative, without quali- 
fication. Thus, although a defendant should 
state, that he has no knowledge of the fact 
charged, if he should also state, that he has 
been informed and believes it to be true, 
or simply, that he believes it to be true, , 
without adding any qualification thereto, such 
as that he does not know it of his own 
knowledge to be so, and therefore, he does 
not admit the same, it would be taken by 
the court, as a fact admitted or proved; for 
the rule in equity generally (although not 
universally) is, that what the defendant be- 
lieves, the court will believe. 2 Daniell, 
Oh. Pr. 257, 402; Gres. Eq. Ev. 19, 20; 
Potter V. Potter, 1 Ves. Sr. 274; Cooth v. 
Jackson, 6 Ves. 37, 38; Story, Eq. PL § 854^ 
The rule might perhaps, be more exactly 
stated, as to its real foundation, by saying, 
that whatever allegation of fact the defend- 
ant does not choose directly to deny, but 
states his belief thereof, amounts to an ad- 
mission on his part of its truth, or, that 
he does not mean to put it in issue, as a 
matter of conti'oversy in the cause. But a 
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mere statement by the defendant in his 
answer, that he has no knowledge, that the 
fact is, as stated, without any answer, as 
to his belief concerning it, will not be such 
an admission, as can be received as evi- 
dence of the fact. 2 Daniell, Oh. Pr. 25T, 
402; Coop. Eq. PL 314; Har. Oh. Pr., by 
NeAvland, c. 31, p. 181. Such an answer is 
insufficient; and, therefore, the defect prop- 
erly constitutes a matter of exception there- 
to, since it deprives the plaintiff of the bene- 
fit of an admission to which he is justly 
entitled. Id. However, courts of equity do 
not, in this respect, act with rigid and tech- 
nical exactness, as to the manner, in which 
the defendant states his belief, or disbelief, if 
it can be fairly gathered from the whole of 
that part of the answer, what is, according to 
the intention of the defendant, the fair re- 
sult of its allegations. 2 Daniell, Ch. Pr. 257; 
Amhurst v. King, 2 Sim. & S. 183. 

It is obvious, that in answers as to the 
information and belief of the defendant, 
there may be, and indeed, ordinarily wiU 
be, partial admissions and partial denials, 
of every shade and character, some of which 
may be delivered in terms of great ambigu- 
ity and uncertainty, and some mixed up 
with various qualifications, and attendant 
circumstances. Gres. Eq. Ev. (2d Ed. 1837.) 
No general rule, therefore, can be laid down, 
which will govern all the different classes 
of cases, which may thus ai'ise, as to the 
sufficiency or insufficiency of an answer in 
this respect. A man may have aji undoubt- 
ing belief of a fact, or he may disbelieve 
its existence, or he may believe it highly 
probable, or merely probable, or the con- 
trary, or he may have no belief whatsoever, 
as to it. In each of these cases, he is bound 
to answer conscientiously, as to the state 
of his mind, in the matter of his belief; 
and if he does, that is all, which a court of 
equity will require of him. K a man truly 
states, that he cannot form any belief at 
all respecting the ti'uth of the fact or in- 
formation, that is sufficient, and it puts the 
plaintiff upon proof of it. If, on the other 
hand, the defendant should state, (as in the 
present case the defendant does in effect 
state,) that he "has no knowledge, informa- 
tion, or belief, that the fact or information 
inquired about, is not true," or if he states 
(as in the present case), that he has been 
informed by a party, and verily believes, 
that such party did not possess any knowl- 
edge, information, or belief of the fact 
which the interrogatory points out; in each 
of these cases, it seems to me, that the 
answer, if expressive of the true state of 
mind of the defendant, might at least, for 
some pm-poses, be held sufficient. But, then, 
if such language were unaccompanied by 
any other qualifications, or explanations, I 
should understand, that the defendant did 
mean to assert his belief of the truth of 
the information or statement of fact, be- 
cause, if he had no knowledge, information, 



or belief, that it is not true, he must be 
presumed to give credit to it; and if he 
did not intend so to be understood, it would 
be his duty to say in express terms, that he 
had no belief about the matter; and he ought 
not to be allowed to shelter himself behind 
equivocal, or evasive, or doubtful terms, and 
thereby to mislead the plaintiff to his injury. 
And this leads me to remark, and it is the 
real and only point of difficulty, which I have 
felt upon tlxe exception, whether, although 
the plaintiff may agree to take and accept 
such an admission, interpreting it as affirma- 
tive of the defendant's belief, if in that 
sense it would be beneficial to himself, he is 
positively bound to receive it, when it is 
clearly susceptible of a different, or even 
of an opposite interpretation, which may 
affect the nature and extent of his proofs at 
the hearing of the cause. Upon full reflec- 
tion, I think, that he is not positively bound 
to receive it, although certainly I should 
interpret it as an affirmative, if it would 
be favorable for the plaintiff; but he has 
a right to require, that tlie defendant should 
state in direct terms, or, at least, in une- 
quivocal terms, either that he does believe, 
or that he does not believe the matter in- 
quired of, or that he cannot form any be- 
lief, or has not any belief concerning the- 
matter, and according as the answer shall 
be the one way or the other, that he call& 
upon the plaintiff for proof thereof, or her 
admits, it, or he waives any controversy 
about it. 

Upon this ground my opinion is, that the- 
exception is well founded, at least, as to 
some of the allegations in the answer. It 
may, perhaps, be sufficient for the court 
merely in this general manner to intimate its 
present opinion upon the case; and it will be 
easy for the counsel to make its application: 
to the various parts of the answer com- 
plained of. But to make myself more clear- 
ly understood, I wish to give an illustration 
of the principle, drawn from the present bill 
and answer, especially as the natm-e of the 
objection may thereby be seen in a more 
sti-ong and exact light. The object of the 
bill is to obtain, among other things, a per- 
petual injunction to a ^it now pending, on 
the law side of this court, brought by the 
defendants in the bill (Byam and others) 
against the plaintiff (Brooks), for a violation 
of a patent, which they claim title to, as as- 
signees of the patentee; and, among other 
charges, the bill for this pm-pose alleges, that 
the original patentee (Alonzo D. Phillips) 
had before his assignment to these parties 
assigned a limited right therein to one John 
Brown, under whom the defendant claims a 
still more limited title, as a sub-purchaser 
pro tanto, and insists that his acts done in 
supposed violation of the patent, are right- 
fully done under this sub-title. The patent 
is alleged to bear date on the 24th of Octo- 
ber, 1837; the assignment to Brown, on the 
2d of January, 1837; the assignment to- 
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Brooks, on the ISth of September, 1837; but 
it -was not recorded nntil the 15th of July, 
1839; and the assignment to Byam, on the 
28th day of July, 1838, under whom .the oth- 
er defendants (Whitney and others) derive 
title, which was duly recorded within the 
time prescribed by law, whereas the assign- 
ment to Brown was not Under these cir- 
cumstances the bill charges, that Byam at 
the time of the assignment to him and the 
other defendants (and, among them, Whit- 
ney) at the time of the assignment to them 
by Byam, had knowledge and information, 
and good cause of belief of the prior assign- 
ment to Brown. And in the interrogatory 
part of the bill the defendants are required 
"full, true, direct, particular, and perfect an- 
swer and discovery to make, and that not 
only according to the best of their knowl- 
edge, but to the best of their respective in- 
formation, hearsay, and belief, to all and sin- 
gular the matters and allegations and char- 
ges aforesaid." 

Now, the answer of the defendant, Whit- 
ney, (which is excepted to,) states, that he 
(the defendant) does not of his own knowl- 
edge know, whether, at the time of the as- 
signment to Byam, he (Byam) had any infor- 
mation, or knowledge, or had any cause to 
believe, that Phillips had previously made 
any conveyance to Brown, or Brown to the 
plaintiff (Brooks) as alleged in the bill; but 
this defendant has been informed by said 
Byam, that at the time, when the said Phil- 
lips conveyed and assigned to him all his 
right and interest in and to the patent right, 
the said Byam had no knowledge, informa- 
tion, or cause to believe, that the said Phil- 
lips had made any conveyance to the said 
Brown, or that the said Brown had made 
any conveyance to the complainant; "and this 
defendant has no knowledge, information, or 
belief, that the information so derived from 
the said Byam is not true." Now, it is to 
the matter and form of this last clause (and 
a like allegation is to be found in other parts 
of the answer), that the objection is taken 
by the exception. The argument is, that the 
clause is ambiguous; that it does not assert, 
in direct terms, that the defendant beUeved 
or disbelieved the statement of Byam; or 
that the defendant had no belief, or was un- 
able to form any belief about the matter, 
and, therefore, required the plaintiff to prove 
the knowledge, information, or belief of By- 
am at the time of the assignment to him. 
So that, in fact, the defendant, by the form 
of his allegation, does not positively put the 
asserted fact in controversy, as to the knowl- 
edge, information, or belief of Byam, by af- 
firming his own belief of Byam's statement; 
neither does he dispense with the proof 
thereof, by denying his own belief thereof; 
neither does he assert, that he is unable to 
form any beUef upon the subject, and there- 
fore calls for proof of the allegation of the 
bill on this point; but he leaves the matter 
in a state of ambiguity and open to different 
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interpretations, as to the true intent and 
meaning of the answer. It appears to me, 
that in this view the exception is well found- 
ed. When the defendant says, that he "has 
no knowledge, information, or belief, that 
the information so derived from the said By- 
am is not true," he merely pronounces a neg- 
ative, which may, indeed, in some sort 
amount to a negative pregnant, arguendo, 
that, as he has no information or belief, that 
it is not true, therefore he believes it to be 
true, which would certainly be a natural, al- 
though not an irresistible presumption. But 
it seems to me, that the plaintiff has a right 
to more than this; to know, whether the de- 
fendant himself has placed confidence in the 
statement or not, or whether his mind hangs 
in dubio, and he is unable to form any be- 
lief either way. In the latter case, certain- 
ly, less evidence would be necessary to infer 
presumptively the knowledge, information, or 
belief of Byam himself, than if the defend- 
ant himself believed Byam's statement, and 
acted upon that belief; for a court is not 
bound, in favor of a defendant, to have a 
more confident belief in a party, than the 
defendant himself professes to have. But 
what 1 rely on is, that the defendant, by 
such a form of answer, leaves it entirely 
equivocal, whether he believes, or is unable 
to form any belief; and the plaintiff has a 
right to know positively, which of the two 
is his real predicament 

The exception, therefore, on this point, 
ought to be allowed. 

[NOTE. For subsequent proceedings, see 
Case No. 1,948, following.] 
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BROOKS V. BYA^kl et al. 

[2 Story, 525;^ 2 Eobb, Pat. Cas. 161.] 

Circuit Court, D, Massachusetts. Oct. Term, 
1843. 

Patents— AssiGSMENT a;id License— Recordisg 
— CosTRACTS — Performance — Entirety — ^Di- 
visibility OP LlOBJfSE. 

1. A patentee of friction matches, by a deed 
under seal, undertook as follows: "To grant, 
bargain, sell, convey, assign, and transfer to B. 
his executors, administrators, and assigns, the 
right and privilege, hereinafter mentioned, of 
making, using, and selling the friction matches," 
patented, and to have and to hold "the right 
and privilege of manufacturing the said match- 
es, and to employ in and about the same sis 
persons, and no more, and to vend the said 
matches in any part of the United States." It 
was held, that this was a license or authority 
from the patentee, and need not be recorded in 
the patent office, under the patent act of 1836 [5 
Stat 121], c. 357, § 11. 

2. A license need not be recorded in the pat- 
ent office, unless there be some positive provi- 
sion of the patent act, which renders it an in- 
dispensable prerequisite to its validity. 

[Cited in Jores v. Berger, 58 Fed. 1007.] 

^ [Reported by William W. Story, Esq.] 
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3. The recording within three months, accord- 
ing to the statute, is merely directory; and any 
subsequent recording of an assignment will be 
sufficient to pass the title to the assignee, ex- 
cept as to intermediate bona fide purchasers, 
without notice. 

[Cited in Olcott v. Hawliins, Case No, 10,480; 
Perry t. Corning, Id. 11,004.] 

4. The patent act of 1836, c. 357, § 11, pro- 
vides for the recording of three kinds of as- 
signments, and of no others: first, an assign- 
ment of the whole patent; secondly, an assign- 
ment of any undivided part thereof; and, third- 
ly, a grant or conveyance of the exclusive right 
under the patent within any specified part of 
the United States. It was held, that the right 
granted by the above deed was a license or au- 
thority, coupled with an interest in the execu- 
tion, to the grantee and sis persons to be em- 
ployed by him in making matches; that the 
right was an entirety, incapable of being appor- 
tioned or divided among different persons; that, 
therefore, an assignment by B. of a right to 
make as many matches as one person could roll 
up, was void. 

[Cited in Blanchard v. Eldridge, Case No. 1,- 
510; Gibson v. Cook, Id. 5,393; Baldwin 
V. Sibley, Id. 803; Perry v. Corning, Id. 11,- 
004; Chambers v. Smith, Id. 2,582; Far- 
rington v. Gregory, Id. 4,688. Followed in 
Consolidated Fruit-Jar Co. v. Whitney, Id. 
3.132. Distinguished in Adams v. Howard, 
22 Fed. 658; Brush Electric Co. v. Califor- 
nia Electric Light Co., 3 O. C. A. 368, 52 
Fed. 964.] 

5. Quaere, if the license is not such a person- 
al privilege, that the entirety cannot be assign- 
ed, notwithstanding it was given to B. and his 
assigns. 

[Cited in Eacine Seeder Co. v. -Toliet "Wire- 
Cheek Power Co., 27 Fed. 376.] 
[See Belding v. Turner, Case No. 1,243, note.] 

6. The general rule of the common law is, 
that contracts are not apportionable; and this 
rule seems ordinarily, though not universally 
true, where the apportionment is by the act of 
the party, and not by mere operation of law; 
or where the contract is only in part performed, 
and is not in its own nature severable. 

7. Quaere, if by the maritime law the con- 
tract in the case of Cutter v. Powell, 6 Term 
R. 320, was not divisible. 

8. No apportionment or division of a license 
or privilege can be made, if it be contrary to 
the true intent of the parties thereto. 

9. Quaere, if an owner grant to A., the priv- 
ilege of cutting timber off his land, with the as- 
sistance of four men employed by him, can A, 
sell the license and right of employment to the 
extent of one man's share? 

10. An authority to A. cannot be assigned or 
executed by B. A fortiori, it is not apportion- 
able, so that a part may be executed by B., 
f"Kl n T>art by C, and a part by D., and the res- 
idue by A. 

Bill in equity [by William Brooks against 
Ezekiel Byam and others to restrain prose- 
cution of a suit at law] for an injunction and 
for relief. [Dismissed.] This is the same 
case which has already been before the 
court on an interlocutory motion [on excep- 
tions taken by plaintiff to the answer of de- 
fendant Prentiss Whitney]. 1 Story, 296 
[Case No. 1,947]. It also relates to the same 
patent which formed the subject of inqniry 
in Byan (Byam) v. Goodwin [Case No. 12,- 
186]. The bill states that one Alouzo D. 
Phillips obtained letters patent [dated Octo- 



ber 24, 1836, and numbered 68] for the mak- 
ing of friction matches; that he sold six 
rights therein, that is, the right to employ 
six persons at the same time, in the manu- 
factiu:e of the said matches, to one John 
Brown; and that Brown sold one such right 
to the plaintiff; but that the deeds of con- 
veyance, both to Brown and the plaintiff, 
were not recorded in the patent office. It 
also states that the defendants, claiming to 
be the sole assignees of Phillips, by a deed 
of conveyance, bearing date July 20th, 1838, 
from him to Byam, and from Byam to the 
other defendants, but of later date than the 
deed to the plaintiff, had commenced a suit 
against him. In the circuit court of the Unit- 
ed States, for the district of Massachusetts, 
for an alleged invasion of their said right; 
the plaintiff averring, that he has done noth- 
ing therein not granted to him by the depds 
from Phillips to Brown, and from Brown to 
him. The bill further alleged, that at the 
time of the assignment from Phillips to 
Byam, and before delivery of the deed, tJie 
said Byam and the other defendants, knew, 
or had good cause to know, of the said con- 
veyances from Phillips to Brown, and from 
Brown to the plaintiff. Evidence was taken, 
tending to show knowledge on the part of the 
defendants, as alleged in the biU; but the 
case was argued on other grounds. 

The following are the conveyances from 
Phillips to Brown, and from Brown to 
Brooks, the plaintiff: 

"Copy of Assignment from John Brown to 
William Brooks. — An agreement made this 
eighteenth day of September, A. D. 1837, by 
and between John Brown, of Fitchburg, of 
the one part, and William Brooks, of Ash- 
burnham, of the other part Witnesseth, 
that the said Brown, in consideration herein- 
after mentioned, agrees to seU and convey 
unto the said Brooks a right of manufactur- 
ing friction matches according to letters pat- 
ent gi-anted to Phillips and Chapin of Spring- 
field, in said town of Ashburnham, to the 
amount of one right, embracing one person 
only so denominated in as full and ample a 
manner to the extension of the said one 
right, as the original patentee. And the said 
Brown further agrees, to go to Ashburnham 
and assist the said Brooks in learning the 
art and mystery of manufacturing said fi*ic- 
tion matches for the term of two days, and 
also to furnish from his, the said Brown's 
establishment in Fitchburg, one girl, ac- 
quainted with said manufactory, to instruct 
other girls in said Brooks's employment in 
the said art and mystery of folding and 
binding up said matches, for the term of two 
weeks. Also the said Brown further agrees 
with said Brooks, not to seU any right of 
manufactm'ing said friction matches, or of 
vending the same to any person living or in- 
tending to manufacture or vend said matches 
within forty miles of said Ashbm*nham. 
And the said Brooks, on his part, agi'ees 
with said Brown, upon condition that the 
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said Brown keeps and truly observes all and 
each of his agi-eements aforesaid, to pay 
him, the said Brown, the sum of fifty dollars 
in six months from this date. And it is 
mutually agreed between the parties, that if 
it should turn out, upon legal investigation, 
which is now in progress, that said Phillips's 
and Chapin's patent right is invalid and of 
no effect in law, then said Brooks is not to 
pay said Brown any part of the said sum of 
, fifty dollars, but only 'the reasonable ex- 
penses for. the services of the said Brown, 
and the girl, for the term aforesaid. John 
Brown. William Brooks. 

"Witness: Edmirnd Sanderson. Joseph 
Merriam. 

"September ( — ,) ,1837. Renewed the said 
Brooks's note for the sum of twenty-five dol- 
lars to this agreement 

"Patent Office.— Received ana recorded, 
Liber D. of Transfers of Patent Rights, page 
96. July 15th, 1839. Henry L. Ellsworth, 
Commissioner of Patents. 

"Copy of Assignment of Phillips and 
Brown.— Know all men by these presents, 
that I, Alonzo D. PhUlips of Springfield in 
the county of Hampden and commonwealth 
of Massachusetts, in consideration of three 
hundred dollars to me paid by John Brown 
of Warren, in the county of Merrimae and 
state of New Hampshire, the receipt whereof 
I do hereby acknowledge, have granted, bai-- 
gained, sold and conveyed, and do by these 
presents for myself, my executors and ad- 
ministrators grant, bargain, sell, convey, as- 
sign and ti-ansfer to him the said Brown, 
his executors, administrators and assigns, 
the right and privilege hereinafter mention- 
ed of making, using and selling the 'friction 
matches,' an invention of the said Phillips, 
and patented to him by letters patent of the 
United States, bearing date October 24, 1836, 
for the term of fourteen years. To have 
and to hold to him the said Brown, his ex- 
ecutors, administrators and assigns, as fully 
as I can or may, by vii'tue of said letters 
patent, the right and privilege of manufac- 
turing the said matches, and to employ in 
and about the same six persons and no more, 
and to vend said matches in any part of the 
United States. And I do covenant and agree 
with the said Brown, that I have full power 
and lawful authority to convey the said 
right and privilege, and will warrant and 
defend the same, for the pmrposes aforesaid. 
Provided, however, that nothing herein con- 
tained shall prevent or restiict me from 
making and vending the same or of selling 
and conveying simUar rights and privileges 
to others. Provided also, that the said 
Brown shall not manufacture the said 
matches in any place within forty miles of 
Methuen. In witness whereof I have here- 
unto set my hand and seal this 2d day of 
Januaiy, A. D. 1827. Alonzo D, Phillips 
[L. S.] 

"Signed, sealed and delivered in presence 
of Rhodolphus Kinsly. Artema Rogers." 
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"Hampden, ss. January 2d, A. D. 1836.— 
Personally appeared the above Alonzo D. 
Phillips and acknowledged the foregoing in- 
strument to be his free act and deed. Be- 
fore me, R. E. Bemis, Justice of the Peace. 

"Patent Office.— Received and recorded. 
Liber D. of Transfers of Patent Bights, page 
89. July 15, 1839. Henry L. Ellsworth, 
Commissioner of Patents." 

It will be observed that these were not re- 
corded until some time subsequent to the 
conveyance to Byam. The cause being set 
down for a hearing upon the bill, answers^ 
and evidence in the cause, was argued by 
C. Sumnei- and Greenleaf for the plaintiff,, 
and by B. Smith and Dexter for the defend- 
ants. The first question that was present- 
ed, was whether it was requisite to the valid- 
ity of the deeds from Phillips to Brown, and 
from Brown to Phillips, that they should be 
recorded in the patent office. 

Sumner, for plaintiffs, argued, that record- 
ing is not required by the common law, or 
any general principles of law. It is of stat- 
ute origin: and we are, therefore, to look to 
the legislation on the subject of patents, to 
ascertain if there be any requisition applica- 
ble to these deeds. He then reviewed aU 
the patent laws of the United States, those 
obsolete, as well as those in force, to show 
that the recording of a mere license under a 
patent, had never been required; 

Dexter, for defendants, said he should not 
contend that it was necessai-y that the li- 
cense assigned by the patentee, Phillips to 
Brown, or by Brown to Brooks, should be 
recorded in the patent office. But he argued, 
that the assignment by Brown to Brooks 
was utterly void, because the license to 
Brooks by the patentee was an entirety, and 
incapable of being divided. It was trans- 
missible, but not apportionable. 

THE COURT then requested Sumner and 
Greenleaf to confine their argument to this 
last point 

The argument for the plaintiff was as fol- 
lows: The ancient rule of the common law 
was, that a conti-act could not be appor- 
tioned. The reason of this was expressed 
by Holt, C. J., in Hawkins v. Cax'dee, 1 
Salic. 65, where he said: "T^Tiere a man's 
contract has subjected him only to one ac- 
tion, it cannot be divided, so as to subject 
him to two." Pinch says: "The duty gx-ow- 
ing upon a contract cannot be apportioned." 
See Pinch, Law, bk. 2, c 18. The rule seems 
to have been of the same class with the rule 
prohibiting the assignment of a chose of ac- 
tion; and also prohibiting maintenance. 
Both of these, in vai-ious ways, have lost 
much of tiieir original sti-ingency, Choses 
in action, through the intervention of equi- 
ty, are now assignable; and the commission- 
ers for the reform of the criminal law in 
England, in their seventh report, recently 
offered, class maintenance among the of- 
fences, "the policy of retaining which is at 
least doubtful." Law Mag. No. Gl, p. 3. 
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Tlie same policy, wliieli lias gradually re- 
sti-ained the ancient rules in the two last 
cases, would bear in restraint of the rule 
against the apportionment of a contract 
But even in the earliest times this rule was 
very much resti-ained, or rather, received a 
very limited application. 

Let us consider first the cases to which the 
rule was applied. Apportionment did not 
take place in tiie following cases: (1) Debt. 
Brooke, Abr. "Apportionment," pi. 17; 3 Yin. 
Abr. "Apportionment," A, § 7. (2) Conti-aet. 
Id. § 11. (3) Obligation. Id. § 10. These 
three instances are only expressions of the 
i-ule we are considering. (4) lient-charge. 
Id. § 1. (o) Kent-seek. Id. § 2. The last 
two instances are where there was an obli- 
gation, debt, or conti-act, so that in princi- 
ple they are like the others. (6) A condition 
cannot be apportioned except by act of law. 
Id. § IT. (7) A relief. Id. § 18. (8) An 
assent. Id. § 5. Both of these last are tech- 
nical, and applicable the first to feuds, and 
the second to attornments. (9) An authori- 
ty (as of a sheriff to his uudersheriff not to 
meddle with executions beyond such a, 
sum,) cannot be apportioned. Norton v. 
Simmes, Hob. 13; 3 Yin. Abr. "Apportion- 
ment," § 25. This case might be extended 
to all offices, which implied a personal confi- 
dence. 

Let us now consider the cases where ap- 
portionment has been allowed. And here 
we remai'k one element common to these 
■cases, viz.: thit wherever the right in ques- 
tion is in tlie nature of property, in contra- 
distinction to a mere chose in action, it may 
be apportioned. 

1. Common appurtenant to land for cattle, 
levant and couchant, by gi-ant shall be ap- 
portioned, if part of the land is granted over 
to another. Danv. Abr. p. 504. This prin- 
ciple was established in a case in Hob. 235a, 
where it was adjudged, that, where one had 
a common appurtenant to ten acres of land, 
&c. and sold part of it, that the common 
should be apportioned, and every one should 
have common for his beasts, levant and 
couchant, upon his part; for these are things 
entire in several degrees; save that it can- 
not be divided by any act of the pai*ties, as 
warranty, conditions, and such other, which 
3-et by act in law are divided. But the case 
of common is not so strict an entirety; and 
the mischief of generality of the case re- 
quu-es an extension for the general good. 
Another instance where common was appor- 
tioned is in Danv. Abr. "Apportionment," 
B, § 19: "If a man prescribes to have com- 
mon for two yard-lands for fom: beasts, four 
horses, and sixty sheep, &c., and after he 
leases for years one of the yard-lands, the 
lessee shall have common, pro rata." The 
principle of the apportionment in this case 
seems like that, which should govern the 
license from Brown to Brooks, to exercise .a 
right to the extent of what one girl could 
Boll up. The right to tlie whole common 



for the two yard-lands was not conveyed, 
but only such a right as was attached to 
one yard-land. Another instance, which is 
in the natui-e of common, is in 3 Yin. Abr. 
"Apportionment," A, § 22: "Fold-com'se 
appm'tenant to a manor for 300 sheep in 
70 acres, «&c. may be Avell divided," &c. 
Another instance in Danv. Abr. "Apportion- 
ment," B, § 18: "If a man seized of CO 
acres of land prescribes to have common in 
other land for all his cattle levant and 
couchant thereupon, and he makes a feoff- 
ment in fee of five of these acres, his feofifee 
shall have common proportionably, pro 
rata." 

2. Rent. 'We have seen, that certain kinds 
of rent could not be apportioned. But the 
disposition to break in upon the rigor of the 
rule has been very sti-ong. It will not be 
necessaiy to go over all the cases where rent 
has been apportioned. "If there be lord and 
tenant of 20 acres by fealty, and 10 shillings 
rent, and the tenant aliens two acres in fee, 
the alienee shall hold the two acres, &c. and 
the 'rent shall be apportioned according to 
the value." Id. § 1. "If the king's tenant 
leases for years, rendering rent, and after 
grants the reversion of two parts to another, 
and dies, and his heir is in ward for the 
third part of the reveraion, which descendant 
and the king grants the third part over, the 
grantee shall have an action of debt for 
the third part of the rent; for it shall 
be apportioned." 3 Yin. Abr. "Apportion- 
ment," B, § 3. "If lessee for 20 years 
leases for 10 years, rendering £34. 6s. 
Sd., and after devises 20s. of this rent to 
three persons, to hold to each of them one 
third part divided, and dies, this rent shall 
be apportioned according to the devise, and 
each devisee may have an action of debt 
against the lessee for his part, viz.: 6s. 8d. 
though hereby the lessee may be charged in 
several actions." Danv. Abr. "Apportion- 
ment," B, § 4; 3 Yin. Abr. "Apportionment," 
B, § 4. See also Fitzh. Nat. Brev. 235. "If 
one have a rent-service of money, or corn, 
or pepper, &c. issuing out of land, and pm*- 
chase part of it in fee, the whole rent is not 
extinct, but shall be apportioned juxta valo- 
rem terrae; and so also it is of other services, 
if they be dividible, but if they be entire and 
valuable, as a horse, or the like, then they be 
gone and extinct." Shep. Abr. "Apportion- 
ment," c. 14, p. 100. 

3. Services shall be apportioned upon dis- 
seisin. 3 Yin. Abr. "Apportionment," § 4. 
Tlie ease in S Edw. III. Year Book, I have 
not been able to find. An exception to this 
is with regard to suit of court, which is not 
apportionable. Shep. Abr. p. 103, "Appor- 
tionment." And they shall be apportioned 
even without disseisin. "Where a man is 
bound to repair a bridge by reason of his 
land, and aliens part of it, he shall be rated 
according to the portion." 3 Yin. Abr. "Ap- 
portionment," A, § 9. A writ in this case is 
given in Pitzh. Nat Brev. p- 235. 
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4. Tithes. "Money, payable for tithes by 
composition or sale of part of the land, shall 
t)e apportioned; and each purchaser shall 
pay his share," &c. 3 Yin. Abr. "Apportion- 
ment." A, § 19. 

5. Power. "A power is apportionable; 
bnt a seignory or condition is not," &c. Bd- 
wai-ds Y. Sleater, Hardr.'416; 3 Vin. Abi-. 
"Apportionment," A, § 25. 

It would seem, from this surrey of the 
■cases on the subject of apportionment, that 
the courts have endeavored to extricate them- 
selves as much as possible from the rule. 
The ancient cases have been invaded by 
many exceptions; and even the rule with 
regard to conti'acts has only a modified ap- 
plication now, compared with what it once 
had. 

There is another principle which bears 
on this subject; the rule that a contract 
could not be apportioned, is a rule of the 
■common law, and is not to be extended be- 
yond the proper influence of this jmrispru- 
■dence. There are some ingenious remarks 
by Mr. Hammond, in his Nisi Prius, (page 
409, note. "Replevin," c. 3, pi. 6), which illus- 
trate this: "Rent reserved upon a tenure 
(he says) is apportionable by- act of contract- 
ing parties; because the first is the offspring 
■of the feudal system, and, therefore, amena- 
ble to its rules only; the other, the creature 
of our own common law, and, therefore, sub- 
ject to the maxim that, a contract cannQt, 
but by act of law, be divided." 

Let us now apply the result of these au- 
thorities to the deed from Brown to Brooks. 
In the first place, this deed does not con- 
<;ern any interest known to the ancient com- 
mon law; it is not a contract in the view of 
the old law. It is evidence of property; or, 
to use the language of the deed, it is a 
•"right and privilege," under the patent law 
•of the United States; a system of legis- 
lation more distinct from the" common law 
than the feudal law, which, according to 
Mr. Hammond, was a distinct system. This 
■consideration serves to remove the question 
from the immediate stress of the ancient 
rule. But, in the second place, it is not only 
under mles different from those of the 
•common law; but it does not come within 
any of the things to which tliis old rule has 
T)een applied. It is not a debt; nor a con- 
tract; nor an obligation; nor a rent-charge; 
nor a rent-seek; nor a condition; nor a re- 
lief; nor an assent; nor an authority (ac- 
•cording to the acceptance of this word in 
the old cases). It is a certain interest un- 
■der the patent laws; an interest first pro- 
vided for expressly by the act of congress, 
April 10th, 1790, c. 34 [2 Bior. & D. Laws, 
W; 1 Stat' 111, c. 7], § 4. It has been called 
a license, and, in some senses, may be re- 
garded as such. But if a simple machine, 
that has been patented, should be conveyed 
ito a person, this conveyance comes with 
.an implied license to use the same; and the 
machine with the license would be valuable 
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as property. Such is the character of the 
"right and privilege" in the present case, 
to make matches. It is property. As prop- 
erty, it is not touched by any of the an- 
cient cases, which are adduced as authorities 
against its division or apportionment. But, 
fm'ther, it is in its nature "dividible;" and 
this of itself is a reason, according to Shep- 
perd's Epitome, p. 100, for allowing the di- 
vision. It is a right to make as many 
matches as six girls can roU up; if it were 
to make as many as one girl could roll up, 
it might weU be doubted whether it was 
"dividible;" but one sixth of the original 
right is, at once, a fractional part of that 
right, and a unit in itself. It is like a rent- 
service of six horses, which would be "di- 
vidible." To this reasoning it is objected, 
that, by this division, the original patentee 
would be put to the trouble of watching six 
persons, instead of one, and that this should 
not be imposed on him. But, it is submit- 
ted that, in point of fact, no greater trouble 
will be imposed on him llian he has ah*eady 
assumed. It seems ta be admitted, that 
Brown might send his six girls to six dif- 
ferent sections of the coimtry, each girl car- 
rying on m her section a separate establish- 
ment. Here would be six establishments 
for the patentee to watch. The only dif- 
ference asserted between such a case and 
that now before the com't, is, that in the on^ 
case, Brown, the original assignee, would be 
primarily liable for any misuser of the right; 
whereas, in the present case, the patentee 
would be driven to look to the several par- 
ties to whom the right had been conveyed. 
But this difference in reality is very slight; 
it is' what Lord Eldon would have called 
"vQvj thin." But suppose this additional 
trouble of watching six persons, instead of 
one, is imposed by the division, it is con- 
fidently submitted that, in point of strict law, 
this would not prevent the division. The 
case in Danv. Abr, "Apportionment," B, § 
4, was where an apportionment was allowed, 
"though thereby the lessee might be charged 
in several actions." The cases, with re- 
gard to apportionment of common, all recog- 
nise the same principle. In all these, the 
trouble is imposed upon the parties interest- 
ed in the common to watch a larger number 
of persons. The other cases, ah*eady cited, 
where apportionment has been allowed, as 
of rent, &c. all involve the same "trouble," 
multiplied by every division. And yet these 
cases wQre decided in the early periods of 
our law, when the rule against apportion- 
ment was regarded with more favor than at 
present 

Another consideration remains, whether 
there is any thing in this so-called "license," 
which is personal, and, in its nature, not to 
be assigned. In determining this, we are 
to look again at the laws, from which it 
draws its origin— the patent laws. The li- 
cense to make matches is a sale of the "right 
and privilege" to make matches: it being a 
certain interest under the patent, which, ac- 
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cording to the spirit of the patent laws, is 
saleable. In its character, it does not differ 
from the sale of a patented machine, as of 
a pump, which carries with it a license to 
use. But has any one ever contended, that 
a patented pump may not he sold and re- 
sold, as often as the owners of it may de- 
sire? No sale is personal. An article once 
sold is given to the world. The very lan- 
guage of the deed from Phillips to Brown is 
in confirmation of this view. The words 
of gi'ant are the strongest known to our law. 
The language denotes, that it was consider- 
ed property, and not a mere chose in action. 
It is essential, that all the words employed 
should have an operative meaning. The 
law does not, of itself, strike out words, 
which the parties have introduced. It con- 
strues an instrument so as to give reason- 
able effect to all the words; "ut res magis 
valeat quam pereat." Lord Bacon has ex- 
pressed the rule on this subject in distinct 
words. "Verba aliquid operari debent, ver- 
ba cum effectu sunt accipienda." Maxims 
Law, Reg. III. But if It should be doubted 
whether effect is to be given to this word 
"assigns," and further, whether the deed is 
capable of division, then we rely upon an- 
other rule of interpretation, which is adapt- 
ed to a case like this. "Verba fortius ac- 
cipiuntur contra proferentem." Lord Bacon 
has clearly pointed out the reason of this 
rule, and the cases, which will justify its 
application. Id. 

The argument for the defendants was as 
follows: It is a mistake to call this "prop- 
erty" in any sense, which is decisive of the 
question. It is not an assignment of any 
part of the patent right, as the grant of it 
in no degree abridges the remaining right in 
the hands of the patentee. It is not classed 
among assignments in the patent act. It 
needs not to be recorded, and the licentiate 
can maintain no action in his own name. 
It is a valuable right, and in no other sense 
is it property; but rights are not dlvidible, 
because they are valuable. It is strictly a 
permission to do that which none but the 
patentee can do without his consent. The 
right to make, does not imply the right to 
seU that privilege, much less to sell six priv- 
ileges, where only one was granted. Such 
is not the compact made between the parties: 
it is an executory contract, or, at least, a 
continuing contract, and not in the nature 
of a gi-ant of property. Property, once con- 
veyed, without any pecidiar restriction, is as 
completely at the disposition of the grantee, 
as it was at that of the grantor; but that 
right, which consists in the liberty of con- 
tinuing to do a thing, must be taken and used 
as it is given. The grantee of the power 
cannot vary or add to the terms of the con- 
tract. The case falls precisely within that 
class of "authorities" which, according to the 
cases cited on the other side, cannot be ap- 
portioned. The authox'ity given by a sheriff 
to his deputy, according to the ease in Ho- 



bart, is not more strictly a new authority 
than that of a. license by a patentee, which 
conveys to the grantee no portion of that ex- 
clusive right, which the patentee derives 
from his patent. It is asked whether the 
vendee of a patented machine may not seU 
it with the implied right of using it Cer- 
tainly he may: because the machine is prop- 
erty, in the strict sense of the word; and the 
right of using it is but appurtenant to the 
possession. Upon a similar distinction pro- 
ceeds that class of cases, in which the right 
of common is held to be divisible, because 
it is appurtenant to land, which is itself di- 
visible, and so the man, who bought six pat- 
ent machines, bought therewith the right of 
use appurtenant to each, and could, there- 
fore, sell them each with the right annexed. 
If I may be permitted to use the expres- 
sion, the fallacy of the argument on the 
other side consists in treating this contract 
as a sale of as many matches as six girls 
can roll up; thereby making the right ot 
manufacturing a mere appurtenant to the 
principal grant; like the cases put of a sale 
of as many bricks from a yard as two horses 
can haul, &c. In all these cases it is a sale 
of clay, timber, or wood, with a right to 
talce it from the vendor's land, and this 
brings them within the reason of the cases of 
common rent, and other things issuing out 
of land, where the principal thing is a divis- 
ible property, and the appurtenance follows 
the principal; but the present case contains 
no contract of sale of the matches, nor ot 
any of the materials, of which they are com- 
posed; it is simply a license to Brown to 
take his own wood, phosphorus, chalk, glue, 
and brimstone, and make them up into 
matches accordmg to the vendor's patent; it 
is a mere power, coupled indeed with an in- 
terest, and, therefore, not revocable. There 
is something of a personal trust in the con- 
tract, as the vendor might prefer to trust 
one man rather than another with a power 
so incely to be abused. Perhaps the use of 
the word assigns in the deed, though of no 
force at law, if the thing be not assignable, 
might protect an assignee of the whole in 
equity. But it is unnecessary to pursue this 
inquiry, because there are no words in the 
deed contemplating a division. It is not 
agreed, that by a fair interpretation of the 
license, Brown could establish six manufac- 
tories in six different places. The license 
provides that Brown shaU. not manufacture 
in any place within forty miles of Methuen. 
This shows the place of manufactiu'e was 
thought of some importance, although the 
right is given to vend in any part of the 
United States; but supposing such a right 
to exist, it is by no means true, that the 
same inconvenience would follow from it to 
the patentee, as from the establishment of 
six independent manufactories. The pat- 
entee would thereby lose the responsibility 
of the person with whom he contracjted for 
the conduct of his subordinates, though per- 
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haps the same evil to a less extent might re- 
sult from the general assignability of the 
contract 

But no answer has been given to the more 
weighty objection urged at the bar, and that 
is, that by this subdivision six competitors 
with the patentee are brought into the mar- 
liet in stead of one, each with the power, and 
under the obvious temptation, to undersell 
the other in a manufacture, in which the ma^ 
terials cost almost nothing, the consumption 
is almost imlimited, and the profit very 
great. We think this decisive, and that Mr. 
Phillips and his assignee may weU say that 
they have made no such contract with 
Brown. As to the point, that if Broolcs took 
no legal title he ought, at least, to be pro- 
tected as an eauitable assignee, it is obvious 
that this constuction would leave the pat- 
entee and his assignees exposed to all the dis- 
advantages of a legal title in Brooks. The 
cases of Dunlap v. Stetson [Case No, 4,164], 
and Moody v. Towle, 5 Greenl. 415, cannot 
be applied to this; for in those cases the 
thing divided was of a divisible nature, al- 
though the note, the evidence of the debt, 
was not. 

The following cases were cited by the coun- 
sel for the defendant: Eobson v. Drinn- 
mond, 2 Bam. & Adol. 303; Planche v. Ck)- 
bum, 5 Oar. & P. 58, S Bing. 14; Hall v. 
Gardner, 1 Mass. 172; Davis v. Coburn, 8 
Mass. 299. 

STORY, Circuit Justice. The question, 
which seems originally to have been one of 
the main hinges of this controversy, and to 
which, as a matter of fact, so much of the 
evidence is addressed, is, whether Byam, 
at the time of the purchase of the patent 
right of Phillips, 'which was subsequent to 
the license granted by the patentee to Brown, 
had notice of the license so gx-anted to 
Brown. That point becomes wholly imma- 
terial, if the license itself is not by law re- 
quired to be recorded. And independent of 
the admission of counsel, I am entirely sat- 
isfied, upon the true construction of the pat- 
ent act of 1836 [5 Stat. 121], c. 357, § 11, that 
such a license is not required by law to be 
recorded in the patent office, in order to give 
it effect and validity. In this view of the 
matter, I adopt throughout the argument of 
the learned counsel, who opened the cause 
for the plaintiff. My reasoning upon the 
point is briefly this. The license is not per 
se required to be recorded, unless there be 
some positive provision of the patent act, 
which renders it an indispensable prerequi- 
site to its validity and obligation. There is 
no other act in force, requiring any assign- 
ment of any patent right to be recorded, ex- 
cept the act of 183G; and the eleventh sec- 
tion of that act is in these words: "That 
every patent shall be assignable in law, ei- 
ther as to tbe whole interest, or any undi- 
vided j)art thereof, by any instrument in 
writing; which assignment, and also ev- 



ery grant and conveyance of the exclusive 
right under any patent to make and use, 
and grant to others to make and use, the 
thing patented within and tliroughout any 
specified part or portion of the United States, 
shall be recorded in the patent office within 
three months from the execution thereof, for 
which the assignee or gi-antee shall pay to 
the commissioner the sum of thi'ee dollars." 
I have already, in other cases, had occasion 
to decide that the recording within three 
months is merely directory, and that, except 
as to intermediate bona fide purchasers, 
without notice, any subsequent recording of 
an assignment wO be sufficient to pass the 
title to the assignee. Now, as has been well 
observed by the counsel for the plaintiff, 
three cases only of the recording of assign- 
ments ai*e provided for In the foregoing sec- 
tion; first, an assignment of the whole pat- 
ent; secondly, an assignment of any undi- 
vided part thei'eof ; and, thirdly, a grant or 
conveyance of the exclusive right under the 
patent within any specified part or portion 
of the United States. The present case falls 
not within either predicament It is not a 
grant of any exclusive right; but at most 
the grant of a right or privilege of manufac- 
turing matches under the patent in any place 
not within forty miles of Methuen, and to 
vend them in any part of the United States, 
concurrentiy with the patentee and any oth- 
er grantees under him. It is, in no sense, 
therefore, an exclusive right It is not an as- 
signment of the patent itself, or of any undi- 
vided part thereof, or of any right therein 
limited to a particular locality. In truth, in 
propriety of language, it is stiictiy a license 
or authority from the patentee to Brown to 
make and vend the matches, without giving 
.him any exclusive right except as to the 
matches he shall manufacture, exactly as 
the sale of a patented machine by the pat- 
entee would give to the purchaser the right 
to use the same, without in any manner re- 
stricting the patentee in his right to grant or 
sell other similar machines to any other per- 
sons for use. The language of the instru- 
ment of conveyance to Brown by the pat- 
entee, is that he doth "grant, bargain, sell, 
convey, assign, and transfer to him, the said 
Brown, his executors, administrators, and 
assigns, the right and privilege hereinafter 
mentioned of making, using, and selling the 
friction matches" patented, and to have and 
to hold "the right and privilege of manufac- 
tm'ing the said matches, and to employ in 
and about the same six persons, and no 
more, and to vend said matches in any part 
of the United States." Then comes the pro- 
viso, that nothing herein contained shall pre- 
vent or restrict the patentee from "making 
and vending the same, or of selling and con- 
veying similar rights and privileges to oth- 
ers;" and a further proviso, that "the said 
Brown shall not manufacture the said match- 
es in any place within forty miles of Me- 
thuen." It seems to me, that this language 
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admits of no otlier rational interpi*etation, 
than that, which I have already put upon 
it. My judgment accordingly is, that no re- 
cording of this instrument was necessary to 
give it complete validity; and therefore the 
question of notice thereof by Byam, at the 
time of his purchase, becomes unnecessary 
to be decided. 

The other question as to the indivisibility 
of the license, granted to Brown, involves 
considerations of more nicety and difficulty. 
By the agreement between Brown and 
Brooks (ISth of September, 1S37), it was 
agi'eed by Brown to sell and convey unto 
Brooks "a right of manufacturing friction 
matches accoi-ding to letters patent, gi-anted 
to Phillips, &c. in the said town of Ashburn- 
ham, to the amount of one right, embracing 
one person only, so denominated, in as full 
and ample manner to the extension of the 
said one right as the original patentee;" and 
Brown fm'ther agi-ees "to go to AshbULi-n- 
ham and assist Brooks in learning the art 
and mystery of manufacturing such fi*iction 
matches, &c. &c.;" and, also, "not to sell 
any right of manufactm-ing said fi'iction 
matches, or of vending the same to any per- 
son living, or intending to live, to manufac- 
tm"e or vend said matches within fortj' miles 
of said Ashburnham." The question, then, 
is, whether the license or privilege granted 
by the patentee to 'Brown is not an entirety, 
and incapable of being split up into distinct 
rights, each of which might be assigned to 
different persons in severalty. I do not med- 
dle with another point, and that is, whether 
the entirety of the license or privilege to 
Brown was capable of being assigned, 
though if it were intended to be a personal 
privilege or license, it might open a ground 
for argument, notwithstanding the use of 
the word "assigns." That point does not 
arise in the present case; for here the whole 
license or privilege is not sold or assigned; 
but one right, embracing one person only. 
It has been well said that the right or license 
may be ti-ansmissible, although not appor- 
tionable. There is some obscmity in the 
language of the instrument, which makes it 
somewhat difficult to give a definite inter- 
pretation to it. Brown's privilege or license 
is at most to himself and his assigns, and 
"to employ in and about the manufacturing 
of the matches six persons, and no more." 
Brown agrees to sell to Brooks "one right, 
embracing one person." Now, the privilege 
or license to Brown (assuming it to be capa- 
ble of assignment) is to him, and to his as- 
signs, to employ six persons. Whoever is 
employed is to be employed by Brown and 
his assigns. It .would seem to be a reason- 
able interpretation of this language to say, 
that all of these persons should be employed 
by one and the same party, either all by 
Brown, or all by his assigns. But the sub- 
agreement with Brooks conveys to him one 
right in severalty, embracing one person, 
that is, (as I understand it,) the right to em- 



ploy one person in the manufacture of the 
matches. So that if this agreement be valid, 
then the original privilege or license, grant- 
ed by the patentee to Brown, upon this con- 
sti'uction, includes six distinct and independ- 
ent rights, each of which may be granted to 
a different person in severalty. Now, I 
must confess, that such a consti-uction is 
open to all the objections stated at the bar. 
It exposes the patentee to the competition 
of six different distinct persons, acting in 
severalty, and independently of each other. 
It may make an essential difference to the 
patentee in his own sales, whether the whole 
of the right or privilege gi'anted to Brown 
be in the possession of one, or more persons, 
having a joint interest, and of several per- 
sons, each having a separate and independ- 
ent interest. The danger too to the paten- 
tee of an abuse or excess of the right or 
privilege granted by him is materially en- 
hanced by the circumstance, that each of the 
sub-holders may be acting at different places 
at the same time, and the nature and extent 
of their claim and use of the right or privi- 
lege may be difficult for him to ascertain, 
and leave him without any adequate remedy 
for any such excess or abuse of it. The lan- 
guage ought, in my judgment, to be ex- 
ceedingly clear, that should lead a com't 
to construe an instrument of this sort, grant- 
ing a single right or px'ivilege to a par- 
ticular person or his assigns, as also gi-ant- 
ing a right or license to split up the same 
right into fi-agments among many persons 
in severalty, and thus to make it appor- 
tionable as well as transmissible. The 
patentee might well agx'ee to convey a 
single right as an entirety to one person 
to manufacture the matches and employ a 
fixed number of persons under him, when he 
might be wholly opposed to apportioning the 
same right in severalty among many per- 
sons. I observe, that the parties are ad- 
mitted, both by the evidence and at the bar, 
to have adopted, and to be willing to abide 
by, a consti-uetion of the grant to Brown, 
which I confess, I should hardly have ar- 
rived at by an examination of the words of 
the insti'ument. That construction is, that 
the grant to Brown, was to manufachu'e as 
many matches as six girls could roll up in 
a day; and that as many other persons 
might be employed by him to prepare the 
work, as might be necessaiy to accomplish 
this end. See Printed Record, pp. 20, G4, 
125. But the employment of six girls by 
one or more persons holding the entire right, 
might be very different in the effect upon the 
value of other rights, grantable by the pat- 
entee, from what it would or might be, if 
there were six separate owners, each enti- 
tled to employ one girl, with all the proper 
auxiliaries. 

There are many rights and privileges which 
are gi*antable, but w^hich, at the same time, 
are not assignable. And the rules pu this 
head are founded, sometimes upon the con- 
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sideration of the nature and objects of the 
grant, and sometimes upon a supposed per- 
sonal confidence, and sometimes upon the ap- 
parent inconvenience of allowing an assign- 
ment Some of the cases on this subject 
will be found collected in Com. Dig. "Grant," 
D, and "Assignment," 0, 1. Even transmis- 
sible rights are not always sevei-able or ap- 
portionable. Of this, several illusti-ations 
may be found in Co. Litt. 164b, 163a, and 
Com. Dig. "Parcener," A, 2. But what is 
more immediately to om- present purpose, 
there are many rights, which, although as- 
signable as an entirety*, are not apportiona- 
ble or divisible by assignment Thus, for 
example, it is said in Com. Dig. "Grant," D, 
that if A. hold three acres by fealty and rent, 
and the lord grant the services of one of the 
acres, it is void; for he cannot make sever- 
ance of the tenure. And the same 'doctrine 
is laid down by Perk. "Grant," 67, and by 
Littleton, J., in the Year Book 7 Bdw. IV. 
25. The like rule is laid down in Com. Dig. 
"Grant," D, and in Perk. "Grant," 68, where 
three jointments hold, and the lord grants 
the services of one of them imto a sti-anger; 
for the grant is void for the like reason. 
But the case of Lord Mountjoy, reported in 
Godb. 17, Moore, 174, and more fully upon 
the same points in And. 307, approaches by 
a very near analogy to the present case. 
There, Lord Mountjoy granted by indent- 
ure a certain manor to one Browne in fee, 
and there was a proviso in the indenture, 
and a covenant by Browne, that Lord Mount- 
joy, his heirs, and assigns, might dig for ore 
in the lands parcel of the manor, and dig 
turf also, for the purpose of making alum. 
Lord aiountjoy demised his interest for a 
term of years to one L., and L. assigned over 
the same to two other persons; and among 
other questions, one was, whether Lord 
Mountjoy could assign over this right, and if 
the subsequent assignment to the two were 
good. Godbolt says, that it was decided by 
the judges, that the assignment to the two 
was good; but that the two assignees could 
not work severally, but together with one 
stock, or such workmen as belonged to them 
both. Lord Coke, who was counsel in the 
case for Lord Mountjoy, and who reported to 
the privy council, where the question arose, 
the opinion of the judges, confirms in Co. 
Litt. 165a, the report of Godbolt, and says, 
that the judges, among other things, resolved, 
"That the Lord Mountjoy might assign his 
whole interest to one, two, or more; but 
then, if there be two or more, they could 
make noedivision of it, but work together 
with one stock; neither could the Lord 
Mountjoy, «S:c. assign his interest in any part 
of the waste to one or more, for that might 
work a prejudice and a sm'charge to the ten- 
ant of the land." And, therefore. Lord Coke 
adds, if such an uncertain inheritance de- 
scendeth to two partners, it cannot be di- 
vided between them. It is true (as Mr. But- 
ler in his note, Co. Litt. 165a, note 1, has 



observed) that Lord Anderson's report takes 
no notice of the point of indivisibility, nor is 
it contained in the certificate, there stated to- 
have been given by the judges. But that is 
quite consistent with Lord Coke's accoimt of 
the matter, which does not merely refer to 
the certificate, but to the reasoning of the 
judges; and the point of indivisibility was- 
certainly fairly open before the judges, in 
considering the subject Lord Coke, from 
his position in the case, could scarcely have 
been mistaken upon so important a point, 
which went to limit, and not to enlarge, the- 
rights of his client. Now, it seems to me, . 
that, in this aspect the case of Lord Mount- 
joy has a very striking application to the 
present case. The grant was of a mere 
right to dig ore, &c.; and yet upon the 
ground of possible or probable prejudice to 
the grantor (Browne) of this privilege, it was 
held to be indivisible. 

A great many cases were cited at the ar- 
gument by the learned counsel for the plain- 
tiff, turning upon the general doctrine of ap- 
portionment, and the analogies furnished 
thereby to illusti*ate the present case. Some 
of those cases are exceedingly obscure. Others 
turn altogether upon principles of the feudal 
law, applicable to rent service, and other kin- 
dred teniu^es, since the statute of quia emp- 
tores. See Vin. Abr. "Apportionment," B, § 1; 
Bae. Abr. "Rent," M, 1. Others again are cases 
of very doubtful authority, such as Ai'ds v. 
Watkin, Cro. Eiiz. 637, 651, where the court 
were at first divided, and Popham, Chief 
Justice, dissented from the final opinion. 
And others, again, turn upon apportionments 
by operation of law, and independent of the 
acts of the parties. The general rule of the 
common law is, that contracts are not ap- 
portionable; and this rule seems ordinarily, 
although not universally, true, where the ap- 
portionment is by the act of the party, and 
not by mere operation of law; or where the- 
conti-aet is only in part performed, and is 
not in its own nature and terms severable. 
See 1 Story, Bq. Jur. §§ 471, 472, 476, 480, 481. 
The case of Cutter v. Powell, 6 Term E. 320, 
is dix-ectly in point, although I entei-tain 
considerable doubt, whether, by the mari- 
time law, the contract in that case was not 
divisible. In respect to rent, there are doubt- 
less, many cases, where, at the common law^ 
it is apportionable by operation of law, when 
it could not be by the act of the parties. 
Co. Litt 147b-149b; Bae. Abr. "Bent," M; 
Wotton V. Shirt Cro. Eliz. 742; Vin. Abr. 
"Apportionment" B. And in some eases 
also it may be apportioned even by the act 
of the party entitled thereto, as is shown in 
the cases put in Bae. Abr. "Rent," M, 1. See, 
also, Vin. Abr. "Apportionment" B. But 
tbe grounds, upon which this is supported, 
are not always clearly stated or defined, or 
made consistent with each other. Thus, it 
is there said, that if I make a lease of three 
acres, reserving 3s. rent, as I may dispose of 
the whole reversion, so I may also of any; 
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part of it, since it is a thing In its own na- 
ture severable, and the rent, as incident to 
the reversion, may be divided too. This is 
intelligible enotigh; but then it turns upon 
the very ground, that a reversion is sever- 
able; and the very question raised in the 
case now before the com't is, whether this li- 
cense is so severable or divisible. It is up- 
on the like reason, that the case of Ards v. 
Watkin, Cro. Eliz. 637, 651, is there attempt- 
ed to be supported. In Ewer v. Moyle, Id. 
771, the com-t found great difficulty in al- 
lowing an apportionment of rent, where 
there had been a devise, and finally adjudg- 
ed, "that there should be an apportionment, 
in regard it was not a division by the act of 
the party, but by the law, viz. the statute of 
wills;" which seems a strange reason for 
the case, as the devise was clearly the act 
of* the party. In Bac. Abr. "Rent," M, 1, it 
is said, that the law allowed of grants of 
rent-charge, and thereby established such 
sort of property, and it would be unreasona- 
ble and severe to hinder the proprietor to 
make proper disti-ibution for the promotion 
of his children, or to provide for the contin- 
gencies of his family, which were in his view. 
If this be a good reason, it would carry the 
doeti'ine of apportionment to a vast many 
other cases, which it has never been sup- 
posed to reach. The case in Hobart's Rep. 
235, where it was adjudged, that where one 
had a common appurtenant to ten acres of 
land for all his beasts levant and couchant 
on the land, and sold part of it, the com- 
mon was apportionable, and every one 
should have common for his beast levant 
and couchant upon his part, turned upon the 
ground that the right of common there was 
several in its natm-e, and is not so strict an 
entirety, as a warranty, a condition, &e., 
which cannot be divided by the act of the 
parties, which yet by act of law are divided. 
The same doctrine was applied in the case 
cited from Danv. Abr. "Apportionment," B, 
4, and to be found also in Vin. Abr. "Appor- 
tionment," B, § 19, and reported as the case 
of Morse v. Well, in 1 Brownl. & G. 180, 
2 Brownl. & G. 297, and in Morse and Well's 
Case, in 13 Coke, 65, upon the ground that 
the common was severable, and belonged 
to each portion of the land ratably. 

I have dwelt somewhat upon these cases 
■of apportionment, because they were greatly 
relied upon at the bar in the argument. But 
I cannot say that they have any very forci- 
ble application to the present case, because 
they are either distinguishable from the pres- 
ent ease in their circumstances, or stand 
upon grounds of reasoning, often obscm-e, 
and subtle, and unsatisfactory; or because, 
admitting their authority, they proceed upon 
the ground that, in general, apportionment 
is not allowed in contracts by the mere acts 
of the party, although it may be by act of 
law; and therefore they rather stand as 
exceptions, than as illustrations of a general 
principle, to be applied by analogy to other 



cases. The cases of rent service are ad- 
mitted by the authorities to stand upon a 
peculiar ground, resulting from the feudal 
law and feudal tenures, and are unquestiona- 
bly exceptions to the general doctrine. What 
I proceed upon is, that every conveyance of 
this sort must be decided upon its own terms 
and objects, and that it is very clear that 
no apportionment or division of the license 
or privilege can be made, if it is contrary to 
the true intent and meaning of the parties in 
the conveyance. 

It is said that the present convejtince is 
the grant of an intei'est and right and pi'x>p- 
erty; and, tlierefore, it is divisible in its 
own nature. It is unnecessary to dispute 
about terms; but if 1 were called upon to 
characterize the present grant, I should rath- 
er call it an authority, or Ucense, coupled 
with an interest in its execution. It seems 
to me, not so much a property or interest 
in rem, as a right of user for the benefit 
of the licensee. It is like a right of way 
granted to a man for him and his domestic 
servants to pass over the grantor's lands. 
Many cases have been put at the argument 
to sustain the views of the counsel for the 
plaintiff. But in my judgment, they are 
all distinguishable from the present case; 
and perpetually admonish us of the ti'uth of 
the maxim, "Nullum simile est idem." This, 
it is said, that if I buy as many bricks from 
a kiln as two horses can haul in an ordinary 
wagon, or as one mason can lay on the -wall 
of my house in a day, it is a valid sale of 
the quantity of bricks when ascertained. 
Certainly it is; but then it is a valid sale 
of the bricks as property, not tlie sale of 
the mere privilege to manufactm-e bricks at 
my kiln. So, it is asked, if the owner of a 
briclc-yard sells to A. the right of making as 
many bricks on any land, as six men can 
strike in a day, whether it may not make a 
valid sale to a third person of all, that one 
man can strike? Certainly he may; but 
then he sells the ascertained quantity of 
bricks; and not the right to make them. 
So, in the case at bar. Brown might well 
sell to any person or persons all or any un- 
divided portion of the matches made by 
him under his license; but that would be a 
very different thing from a sale of a frac- 
tion of the privilege to make them. The 
case of the sale of timber to be cut off lands 
in Maine, is of the same nature as those al- 
ready stated. The sub parties purchase the 
timber when cut, not the privilege of cut- 
ting it But, suppose the owner grants to 
A. the privilege of cutting timber <oflf of his 
land, with the assistance of four men em- 
ployed by him, can he sell the license arid 
right of employment to each of four men 
in severalty for one man's share? That 
would be very near the present ease. But 
can we, by any sti-aining, declare that a 
license to A. to employ Ins four servants on 
my land, is a license assignable to B. to 
employ his foin^ servants? Or if assignable, 
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■would A. have a right to assign the right -to 
employ one servant to B., another to C, 
and another to D. in severalty? Now, that 
is the very hinge of the case at the bar. It 
was the very point in Lord Mountjoy's Case, 
in Godb. 17. We all know that an authori- 
ty gi-anted to A. cannot he assigned or exe- 
cuted by B. A fortiori it is not apportion- 
ahle, so that a part may be executed by B., 
and a part by C, and a part by D., and the 
residue by A. 

Upon the whole, I retain the opinion that 
the license in this case was an entirety, and 
incapable of division, or of being broken up 
into fragments in the possession of differ- 
ent persons. The right granted is to the 
grantee and six persons to be employed by 
him in malting matches; and if it be assign- 
able, the assignment must be of the entirety 
of the license to the assignee, and it can- 
not be apportioned among different persons 
in severally. It has been suggested, that, 
whatever may be the case at law, the plain- 
tiff has an equitable right, which the com-t 
ought to enforce. The short answer to this 
is, that the plaintiff has no equity, as against 
Byam and the other defendants, to do an 
act, for which he had no authority, or to 
exercise a right never assignable to him. 
If he has any equity, it is against Brown, 
and not against the defendants. The biU, 
therefore, must be dismissed; but the ques- 
tion of costs will be reserved, if the parties 
desire it. 

[NOTE. For other cases involving this pat- 
ent, see note to Byam v. Farr, Case No. 2.264. 
For argument and decision on the reserved 
question of costs,' see Id. 1,949.] 



Case nSTo. 1,949. 

BKOOKS V. BYAM. 

[2 Story, 553.]^ 

Circuit Court, D. Massachusetts. Oct. Term, 

18^3. 

Costs— Dismissal of Bili^ ijt Equity— Discre- 
tiox of coput. 

1. Where a demurrer miglit be put in to a 
bill in equity, but, instead thereof, an answer 
is made, and the bill is dismissed on its merits, 
because the plaintiff does not show a sufficient 
title, the defendants are not entitled to costs. 

2. Costs in equity are in the sound discretion 
of the court; but, in the ordinary course of prac- 
tice, when a bill is dismissed, costs are not 
awarded to the plaintiff. Under the circumstan- 
ces of this case, it was held, that each party 
must bear his own costs, but that the expense 
of printing the record must be divided between 
them. 

[Cited in Hussey v. Bradley, Case Jfo. 6,946; 
Harland v. Bankers' & Merchants' Tel. Co., 
32 Fed. 309.] 

[In equity. Bill by William Brooks 
against Ezeldel Byam^ and others to restrain 
an action at law, and for other relief.] This 
cause came on to be argued again, upon 
the reserved question of costs. 



[Reported by William W. Story, Esq.] 
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[For determination of motion on excep- 
tions to answer, see Case No. 1,947. For 
decree dismissing the bill, see Case No. 
1,948.] 

C. Sumner and Mr. Greenleaf, for plain- 
tiff. 
Franklin Dexter, for defendant, 6 contra. 



STORY, Circuit Justice. There is no ques- 
tion, that this court had full jm'isdiction of 
this suit There are all the common in- 
gredients to give jm-isdiction in equity. The 
diflaculty lies not here; but it is, whether the 
title made by the plaintiff is of such a 
nature as to entitle him either to a discov- 
ery, or to relief, in eqiuty. I have ah'eady de- 
cided that it is not such a title. The court 
may have complete jmisdiction to grant 
a discovery or relief, if a fit case is made 
out for its interposition. But here the plain- 
tiff fails in his preliminary step. He shows 
no sufficient title to enable the court to act. 
The bill, therefore, must be dismissed as 
wanting merits. The objection might, in- 
deed, have been taken by the defendants 
by demurrer, if they had chosen so to do. 
And, as this woxild have put an end to the 
case in its earliest stage it furnishes a good 
ground, why the court may refuse them 
costs for all the ulterior proceedings occa- 
sioned by the omission. 

But it is a very different question, wheth- 
er, when the plaintiff's bill is dismissed upon 
the merits of his title, he can claim costs. 
Certainly costs in equity are altogether in 
the discretion of the court But then it is 
to be remembered, that this discretion is a 
sound one, to be exercised upon principle, 
and with a reference to the general rules of 
practice. In the ordinary course of prac- 
tice, if a bill be dismissed, the most that 
is done, is, in proper cases, to dismiss the 
bin without costs to the defendant I do not 
say, that a case may not be put, in which 
the court might go further, and allow costs 
to the plaintiff, even upon the dismissal. 
But it must be a very extraordinary case; 
such, for example, as where the defendant 
has, by his own fraud, in misrepresenting 
himself to be the proper and sole party to 
be sued, as executor, or heir, or devisee, 
induced, nay, invited the plaintiff, to bring 
the suit, and then has put in a plea, and es- 
tablished the fact that he is not executor, 
or heir, or devisee. Such a case may ex- 
ist and for aught I know, the court might, 
under such circumstances, award costs 
against the defendant, although the bill 
might be dismissed. But on this I give no 
opinion. The present is not such a case. 
Certainly the plaintiff might, in some way, 
have taken the opinion of the coiu:t upon the 
validity of his title at an earlier stage in the 
cause, if he had chosen, as he had notice of 
the objection before any evidence was taken, 
from the statements in the answer. In not 
doing so, he volimtarily incurred the hazard 
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of taking the testimony. It is trup, that 
the reason of the omission is sufficiently ex- 
plained by Mr. Greenleaf's affidavit; but 
then from Sir. Smith's affidavit there seems 
to have been a mistake and misunderstand- 
ing between the counsel in the cause, which 
led to the present embari'assment. 

Upon full reflection, my opinion is, that 
under all the circumstances of the case, 
each party must bear his own costs in the 
cause. But the printing of the record hav- 
ing been according to the order and rule of 
the court, and being costs in the cause, it 
must be deemed to be for the benefit of 
both parties; and therefore 1 shall order 
the same to be equally divided between, 
and paid by, the parties. 



Case ]Sro. 1,950. 

BROOKS et al. v. DAVIS. 

[1 Law & Eq. Eep. 196.] ^ 

Circuit Court, D. Massachusetts. Jan. 2S, 1876. 

Bankeuptcy — Chattel Moktgage — Cookse op 
Business — Fraud. 

1. In bankruptcy the presumption of fraud 
arising out of a transfer made out of the usual 
and ordinary course of business must be over- 
come by proof that the purchaser took the, prop- 
er steps to find out the pecuniary condition of 
the seller. 

2. A temporary loan at exorbitant interest up- 
on the conveyance of the borrower's whole as- 
sets is evidently made to defeat the object and 
impede the operation and effect of the bankrupt 
act. 

[Appeal from the district court of the 
United States for the disti'ict of jMassachus- 
etts.] 

Bill in equity by the assignees in bank- 
mptcy of Richard H. Atkinson. The biU 
was brought in the district court. It ap- 
peared that Atkinson was a dealer in gi'ocer- 
ies; that he applied through his attorney, 
Butler, to the defendant, Davis, for a loan 
of money upon secm-ity of the lease of the 
store, which he occupied. The defendant 
visited the shop, but did not consider the 
secm'ity sufficient. Several interviews were 
had and some negotiations ensued, which 
resulted in the mortgage by Atltinson to 
the defendant of all his stock in trade, the 
assignment of his lease and fixtm*es and of 
all his books accounts (which included aU 
the property and assets of Atlfinson except 
one wagon and harness), to seem'e the pay- 
ment of a note for $5,425, with interest 
after maturity at the rate of five per cent, 
per month. The loan was for thirty days. 
The sum of $4,300 in cash and a note for 
$500, payable in one day and grace, was 
X)aid by Davis to Atkinson when the mort- 
gage was 'executed, $425 being deducted for 
one month's interest in advance on the note 
for $5,425. The mortgage was recorded be- 
fore the money was advanced, and when 

^ [Reported by permission.] 



the money was paid at the shop in the 
evening, a keeper was placed in possession 
by the mortgagee, who was to receive the 
proceeds of sales and collections. Atkinson 
was insolvent at the time, and made the 
mortgage and assignment having full knowl- 
edge of his insolvency. It was contended 
on the part of the defendant that he had 
no knowledge of tlie facts at the time the 
loan was made; and bo reasonable cause 
to believe that Atlvinson was insolvent, or 
that he was acting in contemplation of in- 
solvency. The decree of the district court 
"was for the plaintiffs. [Case not reported.] 

Before SHEPLEY, Circuit Judge. 

Held: That the presumption of fraud aris- 
ing from the unusual natm-e of such a sale 
and transfer, which were out of the usual 
and ordinary course of business at the 
banki'upt, could only be overcome by proof 
on the part of the party taking such trans- • 
fer, that he took the proper steps to find 
out the pecuniary condition of the seller; 
that he could hardly have failed to know, 
within the meaning of the bankrupt law, 
that the object, purpose and effect of such 
a loan upon such exorbitant rates of interest 
upon such a conveyance of all the debtor's 
assets could only be to defeat the object 
and impede the operation and effect of the 
banki'upt act. Decree for the plaintiffs. 



Case Wo. 1,951. 

BROOKS V. D'ORVILLB et al. 

[7 Ben. 485.]^ 

Disfrict Court, S. D. New York. Nov., 1874. 

Bankruptcy — Fkaudclext Sale — Mortgage by 
Vendee — Notice of Bankruptcy Proceedings 
—Suit by Assignee— Costs. 

1. The B. & I. Co., when insolvent, made a 
bill of sale of the furniture and fixtures of the 
office where its business was carried on, and of 
the lease of the office, to D'O., who knew of the 
insolvency of the company at the time. D'O. 
took possession of the furniture, and mortgaged 
it for $400 to M. After the mortgage was given 
and filed, bankruptcy proceedings were institut- 
ed against the company, which resulted in an 
adjudication of bankruptcy and the appointment 
of an assignee. After il. had been notified that 
the assignee in bankruptcy claimed the property, 
he assigned the mortgage to K., and K. sold the 
property. The assignee brought this suit to 
recover back the value of the property: Held, 
that the sale to D'O. was voidable as against 
the assignee. 

2. The sale was sufficient to support the mort- 
gage by D'O. to SI., D'O. being at the time in 
possession of the property, nnd M. having ad- 
vanced the money on the faith of assurances by 
officers of the company that D'O. had the right 
to mortgage it. 

3. M. had no right, after notice of the com- 
plainant's claim, to assign the mortgage to K., 
and that K. acquired no greater rights than il. 
had. 

^ [Reported by Robert D. Benedict, Esq., and 
B. L-ineoln Benedict, Esq., and here reprinted by 
permission.} 
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4. The complainant was entitled to a decree 
against D'O. for the value of the property, with 
costs and interest and against M. and K. for 
that amount, less the amount advanced by M. 
on the mortgage, with interest, and less their 
costs. 

This -was a bill in equity, by the complain- 
ant DBTcrace J. Brooks] as assignee in bank- 
ruptcy of the Employment and Indemnity 
Company of the City of New York, to set 
aside a bill of sale of personal property 
executed by that company to the defendant 
[Adolphus] D'Orville, and a mortgage of the 
same property executed by D'Orville to the 
defendant [George] Martbaler, and by him 
assigned to the defendant [Samuel] Kellinger, 
on the ground that said bill of sale was fraud- 
ulent under the bankruptcy act, and that, 
therefore, D'Orville had no right to mort- 
gage the property to Marthaler, nor Mar- 
thaler to assign the mortgage. The bill also 
sought to recover the value of the property 
which had been sold by Marthaler and Kel- 
linger, after notice of the complainant's 
rights to it as assignee. [Decree for com- 
plainant] 

Thomas D. Robinson, for complainant. 
Lapaugh & Ames, for D'Orville. 
J, W. Feeter, for Marthaler. 
J. S. Sanford, for Kellinger. 

BLATGHFORD, District Judge. There 
can be no doubt that the pretended sale by 
the company to D'Orville was voidable as 
against the assignee in bankruptcy. It was 
made when the company was insolvent, and 
was known to be so by D'Orville. It was a 
sale of all the furnitm'e and fixtui-es in the 
office of the company and of its interests un- 
der the lease it held of the premises where 
its business was earned on. The sale de- 
prived the company of its means of contin- 
uing its business, and was a sale out of the 
usual and ordinary com'se of business of tlie 
company. Neither D'Orville nor any officer 
of the company is examined to show the 
consideration paid or received for the sale, 
or to sustain the bona fides of the ti-ansac- 
tion. 

As to the mortgage by D'Orville to Martha- 
ler, although the conveyance to D'Orville 
was one which the assignee in bankruptcy 
could impeach, yet the fm'niture was in the 
possession of D'Orville, and he dealt with it 
as his own, and the officers of the company 
informed Marthaler that the fm-niture be- 
longed to D'Orville and that lie had a right 
to mortgage it, and Marthaler advanced 
$400 in cash to D'Orville on the security of 
the mortgage, and it was given and filed be- 
fore the bankruptcy proceedings were com- 
menced. The conveyance to D'OrviUe was 
good between the parties to it, so as to sup- 
port a mortgage given by D'Orville on the 
furniture, under the circumstances above 
stated, although, as against D'Orville, the as- 
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signee in bankruptcy can hold him to re- 
spond for the value of the furniture and 
fixtmres and other property of which, by his 
act, the assignee has been deprived. The 
mortgage being valid as respects Marthaler,. 
he had a right to hold it as seciu:ity for the- 
money he advanced on the faith of it. But 
he had no right, after he had been notified 
of the bankruptcy proceedings and of th& 
claim made on behalf of the assignee, to 
assign the mortgage to Kellinger. Nor did 
Kellinger acquire, by such assignment, or 
by a sale imder the mortgage, any gi-eater 
rights than Marthaler had, for Kellinger had 
full notice of the claim made by the assignee. 
The plaintifE does not, in the bill, offer to 
pay the amoomt advanced by Marthaler on 
the mortgage. He claims to recover against 
Marthaler and Kellinger the entire value 
of the property. There must be a decree 
declaring the rights of the parties to be as 
above stated, and referring it to the clerk, 
as a master, to ascertain and report the 
value of the property at the time of the 
commencement of this suit, to the end that 
a decree may be made, as against D'Orville, 
setting aside the sale to him, and decree- 
ing a recovery against him, and to, the end 
that a decree may be made, as against 
Marthaler and Kellinger, for a recovery from 
them. The recovery against Mai-thaler and 
Kellinger will be the amount of such value, 
with interest from the commencement of this 
suit, less the amount advanced by Mar- 
thaler on the mortgage, with interest from 
the date of such advance. The recovery- 
against D'Orville will be the amount of such- 
value, with interest from the commencement 
of this suit. The master wiU report the- 
amounts which the plaintiff is entitled to- 
recover, on these principles. The plaintiff' 
will be entitled to costs as against D'Orville,. 
and must pay costs to IMarthaler and Kel- 
linger. All fm'ther questions and directions 
are reserved until the coming in of the report 
of the master. 



Case Wo. 1,95S. 

BROOKS V. TheD. W. LENOX. 

[35 Leg. Int. 404; 1 N. J. Law J. 228.] * 

District Court, D. New Jersey. July 18, 1878"- 

COLLISIOX— Tow AND SaIL. 

1. Although "steering and sailing rules" 20- 
and 22 [Rev. St. 818, c. 5, § 4233] require all 
steamships to keep out of the way of sailing^ 
vessels, and all following or pursuing vessels to 
avoid those in advance of them, yet there are 
correlative obligations on the part of sailing 
vessels and vessels ahead. 



^ [Reprinted from 35 Leg. Int. 404, by permis- 
sion. 1 N. J. Law J, 228, contains only a par- 
tial report.] 
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2. It is the duty of a sailing vessel ordinarily 
to keep her course in reference to a steamer, the 
latter being under more self-control, and less 
subject to the winds and tides; but when an 
adherence to the rule necessarily resulted in a 
collision, and a change would probably avert it, 
the change ought to have been made. 

[Libel in rem for damages caused by col- 
lision. Decree for libellant.] 

Alexander P. Golesberry, for libellant 
E. Hunn, Jr., B. Slercer Shreve, and J. 
Warren Coulston, for respondent 



NIXON, District Judge. The original libel 
was filed by John Brooks, as master and 
owner of the barge Archipelago, against the 
tug-boat D. "W. Lenox, to recover damages 
for a collision. 

The statement of the libel as first filed was, 
that on the 25th of April, 1877, the barge Ar- 
chipelago was being towed up the Dela- 
ware river, on a voyage from Castleton, 
Maryland, to Trenton, New Jersey, with a 
<;argo of flint stone; that she was lashed to 
the starboard side of the steam-tug D. TV. 
Lenox, and when about three miles below 
New Castle she was run into and sunk by 
the schooner May Morn, and the sole alle- 
gation was, that the collision was caused by 
the joint fault of those in charge of the 
tug D. W. Lenox and those in charge of the 
schooner May Slorn, by allowing the said 
vessels to approach too near each other. 
■The proofs taken did not sustain such a 
vague allegation, and leave was given the 
libellant to amend his libel. The amendment 
was made by adding the following specific 
<;harge: That the sinking of the libellant's 
barge, the Ax-chipelago, was caused by the 
fault and neglect and want of skill of the 
tug-boat D. W- Lenox; that the libellant 
<;onti-acted with the tug-boat to tow him di- 
rectly to Philadelphia; that the proper 
■coui'se of said tug was to have proceeded 
du'ectly up the western side of the western 
channel of the river Delaware; that instead 
of so doing, the captain of said tug steamed 
over to the eastern side of the said channel, 
with the hope and for the pm-pose of get- 
ting the schooner May Morn to tow; that 
by reason of the tug deviating from her 
proper com-se, she placed herself in such a 
jposition that a collision occurred with the 
schooner May Morn, by which libellant's 
"barge was sunk; and that the said tug-boat, 
baving contracted with the said barge for 
a specific compensation, became the servant 
of the said barge, and is liable for all loss 
occurring by reason of negligence or want 
of skill in the performance of said contract 

To tlie amended libel the claimant, James 
F. Wood, owner of the tug-boat Lenox, has 
filed a new answer, denying that the agi-ee- 
ment was to tow the barge du-ectly to Phil- 
adelphia, or that the tug went out of her 
proper course in performing the service, or 



that the collision was occasioned by the neg- 
lect or want of skiU or care on the part of 
the tug-boat 

It would serve no useful purpose to reca- 
pitulate the conflicting testimony, or to state 
at large the reasons for my opinion in the 
case. It is sufficient to say, that it clearly 
appeai-s, that the libellant has lost his barge, 
without any fault or neglect on his part, and 
that he is entitled to compensation in dam- 
ages from somebody, unless the loss arose 
from inevitable accident The barge was 
helpless, and subject to the movements of 
the steam-tug, and the tug, being conti'olied 
by steam, and being the pm'suing or follow- 
ing vessel, is prima facie liable for all the 
injury of the collision, unless the schooner 
produced or contributed to the disaster by 
negligence and want of seamanship and skill 
in her management. The law casts the bm'- 
den of proof upon the steam-tug, and if it 
has not been satisfactorily demonstrated in 
the evidence that she was guiltless, she 
must accept the responsibility for the loss. 

In the amended libel the libellant charges 
that the steam-tug, after contracting with 
the barge to tow her to Philadelphia, went 
out of her direct course, with the hope and 
for the purpose of getting the schooner to 
tow, and the testimony strongly tends to 
sustain the allegation. It was not unlawful 
for him to take an additional tow; but his 
first duty was to the barge, and if any in- 
jury arose to her, from his attempt to pro- 
cure another tow, he is responsible for the 
consequences. His examination shows that 
he is an intelligent and competent master; but 
it is to be feared that in his desire to in- 
crease the profits of his trip, by taking an 
additional vessel, he lost sight of the neces- 
sary and proper precautions to guard from 
danger the one he had in hand. He exhib- 
ited knowledge and judgment in the man- 
agement of the tug after the emergency 
came, but his fault was in placing his boat 
in the position which created the emergency. 
It was his duty to have shaped his course so 
as to avoid all risk before the vessels were 
so near each other as to make the danger of 
a collision imminent. But although "steer- 
ing and sailing rules" 20 and 22 require all 
steamships to keep out of the way of sailing 
vessels, and all following or pursuing ves- 
sels to avoid those in advance of them, yet 
there are correlative obligations on the part 
of sailing vessels and vessels ahead. All 
rules of navigation have their exceptions. 
They are adopted to prevent collisions, and 
when a collision is inevitable by adhering to 
them, each vessel is not only bound to depart 
from the rules, but to adopt such different 
methods as wiE tend to avoid the disaster. 
Such an emergency arose in the present case. 
It is the dutj' of a sailing vessel ordinarily 
to keep her com-se in reference to a steamer, 
the latter being under more self-conti'ol, and 
less subject to the winds and tides; but 
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when an adherence to the rule necessarily re- 
sulted in a collision, and a change "would 
probably avert it, the change ought to have 
been made. The real trouble arose doubt- 
less from a miscalculation, as the witness 
Hager states, of the master of the tug and 
the captain of the schooner as well. The 
former thought that the latter was intend- 
ing to cross the Bulk Head shoals into the 
■eastern channel, and the latter thought that 
the tug would keep up her speed and cross 
the bows of the schooner. It is not clear 
from the evidence that either of these risks 
ought to have been taken by either party. 
The captain of the schooner was not called 
upon at that stage of the tide to further beat 
out his larboard tack, in view of the possi- 
bility of gi'ounding, nor shoidd the master 
of the steam-tug subject his vessel to all the 
consequences of failure by attempting to 
cross the schooner's bow. But as soon as 
they discovered their error, and that danger 
was threatening and immediate, if the cap- 
tain of the schooner had acted with the 
promptitude and skill of the master of the 
tug, the disastrous results would probably 
have been averted. The engine of the tug 
was at once stopped and reversed, and the 
headway of the steamer stopped. I am 
strongly of the opinion, that if the captain of 
the schooner had as promptly ported his 
helm and let his jibs run, his vessel would 
have come up into the wind, and the extent 
of the injury to the barge, if any, would 
only have been a glancing blow from the 
port side of the schooner. Instead of this, 
the evidence is quite satisfactory that, after 
he had gone about and got his vessel on her 
starboard tack, he put his wheel in the star- 
board becket, left his helm, and gave no or- 
der to let his jibs go until it was too late to 
avoid the collision. 

I think, therefore, that the schooner con- 
tributed to the accident, and that the tug 
and schooner, being both in fault, the dam- 
ages should be equally divided. The theory 
which the witnesses for the schooner sought 
to maintain, that the tug. and barge ran into 
the schooner, is not supported by the facts 
of the case. When a collision occurs, as 
here, by the stem of a sailing vessel str iki ng 
the side of a barge lashed to a steam tug, 
and with such force as to split open a new 
and staunchly built vessel, and cause her to 
sink in a few minutes, it is not difficult to 
ascertain which vessel ran into tlie other. 
To affirm that the sailing vessel was nearly, 
if not quite, stationary, and that the barge 
fan into her, is an appeal to human cre- 
dulity, which ought not to be attempted in 
an intelligent court. 

There must be an interlocutory decree in 
favor of the libeUant, and a reference to as- 
certain the amount of the damages. On the 
coming in of the commissioners' report and 
a, confirmation there will be a final decree 
entered against the respondents for one-half 
of the damages ascertained, with costs. 
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BROOKS et al. v. JENKINS et al. 

[3 McLean, 432; ^ 2 West. Law J. U; 1 Fish. 
Pat Rep. 41.] 

Circuit Court, D. Ohio. July Term, 1844. 

Patents — Defective Transcript — Renewal — ^Ap- 
plication AND Issue — Evidence — Documents — 
Administhator of Patentee — Constructio:s 
of Act — Disclaimer — Deposition — Practice 
Assignment — Specification — Description — 
Planing Machines— Expert Testimony— Jdry 
—Patents Novelty— Validity— Combination — 
Infringement. 

1. A transcript from the patent office may be 
corrected by another transcript, duly certified. 
A defective transcript cannot affect one that is 
complete. 

2. It is not essential to the valiBity of a re- 
newed patent, that the proceedings of the board 
should be stated at length. It must appear that 
the subject of .renewal was before the board, 
and that their decision was in favor of it. 

3. The functions of the board are in their na- 
ture judicial. 

[Cited in Crompton v. Belknapp Mills, Case 
No. 3,406.] 

4. Copies from the records of the patent office 
of assignments, are evidence. 

5. The administrator of a deceased patentee 
has a right to apply for and obtain a renewal of 
it, in his own name. The patent law gives an 
exclusive right, but this is not a monopoly in its 
odious sense. The act should be liberally con- 
strued to effectuate its objects. 

6. In making a disclaimer of a part of an in- 
vention claimed, through the mistake of the per- 
son making it, he must state his interest in the 
patent. 

7. By a rule of court, all formal objections to 
taking depositions must be indorsed on them be- 
fore the trial. 

[Cited in U. S. v. Tilden, Case No. 16,520.] 

8. A patentee has a prima facie right to the 
thing patented. 

[Cited in Wilson v. Rousseau, 4 How. (45 V. 
S.) 704.] 

9. An administrator of a patentee may as- 
sign the patent which has been renewed in his 
own name. 

10. The thing invented must be so described 
as to be distinguished and known. 

11. If a machine be improved, the improve- 
ment must be so described as to distinguish 'the 
new from the old. Where this is not done, the 
patent is void. 

12. Whether the thing invented be sufficiently 
described, is a question of law. If in describ- 
ing the invention, technical terms be used, pe- 
culiar to mechanics, evidence may be given as 
to the import of such terms, and a jury must de- 
cide. 

13. Woodworth's patent is void, if it rest ujh- 
on a claim to the improvement of a machine. 
No improvement is stated so as to distinguish it 
from any other part of the machine. But the 
description may sustain the patent, for the com- 
bination of certain mechanical structures. 
Whether the description in Woodworth's sched- 
ule is sufficient to enable a skillful mechanic 
to construct the machine, is a question of fact 
for the jury, 

14. The opinions of experts, or persons skilled 
in the structure of machines, is evidence. Such 
evidence will be weighed by the jury, but in 
coming to a decision they will exercise their 
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own judgments. Where witnesses differ, as 
they usually do, on such subjects, the jury will 
not decide by their numbers, but the weight 
which the different witnesses are entitled to. 

15. Where more is claimed by a patentee than 
he invented, he must, within a reasonable time, 
disclaim the part not properly claimed, or his 
patent will be void. 

16. Whether a disclaimer has been made with- 
in a reasonable time, is a mixed question of law 
and fact. Such a question is properly referred 
to the jury, with all the circumstances of the 
case, under the instruction of the court. 

17. Until the act of 1837 [5 Stat. 193] was 
passed, no neghgence could be attributed to the 
patentee or his administrator, in this case. 

18. The invention, to be valid, must be new. 
And this is equally the case, whether the in- 
vention claimed consist of an entire machine, 
or improvement of a machine, or a combination 
of several mechanical powers. 

19. If the thing claimed to have been invented 
has been before made, or described in any pub- 
lic work, the discovery is not new, and the pat- 
ent is, consequently, void. 

20. A machine which is not the same in prin- 
ciple, does not infringe on the rights of the 
patentee. 

21. To establish an infringement of a com- 
bined m 1 chine, all the parts which form the 
combination must be imitated. The patent is 
for the entire machine as combined, and not for 
its parts. The parts combined, being before 
known, are not withdrawn from the community. 

22. Changing the position of a machine, does 
not alter its principle. 

23. The principle of a machine depends upon 
its peculiar structure, by which a certain effect 
is produced. Machines may differ somewhat in 
their structure, and yet be substantially the 
same. If they are substantially alike in their 
structure, and produce a similar effect, they are 
in principle the same. The word "substantial," 
as here applied, is not susceptible of a specific 
definition. But the term is so used in courts of 
justice, and in the ordinary affairs of life. 

[24. Cited in Goodyear v. Providence Ilubber 
Co., Case No. 5,583, to the point that, w^here the 
imputation of fraud arises in a proceeding be- 
tween the government and the patentee and a 
third person whose rights of property were di- 
rectly involved in the question of extension, 
proof of fraud in obtaining the extension is suf- 
ficient to defe t the patent; but the proof, to 
avail the party making the imputation, must 
be clear and satisfactory.] 

[This was an issue to a jury, out of chan- 
cery, tried before Mr. Justice McLean. The 
original suit in equity was for the infringe- 
ment of letters patent for a machine lor 
"planing, grooving, and cutting boards and 
dressing brick," granted to William Wood- 
worth, of New York, on December 28, 1828. 
Woodworth died prior to February 14, 1838, 
and the patent was extended upon the appli- 
cation of, and in the name of, the adminis- 
trator for seven years, from December 27, 
1842.] = 

[The original suit was brought by Moses 
Brooks and Joseph L. Morris against Benja- 
min Bicknell and Ebenezer Jenkins.] 

[For cuts of this machine, and explana- 
tions, see Case No. 1,946.] 

Wright & Coffin, for plaintiffs. 
= [From 1 Fish. Pat. Rep. 41.] 



Walker, Telford & Pugh. for defendants. 

McLEAN, Circuit Justice [charging jm'y]. 
This is an issue directed out of ehancei-y. 
The pleadings are filed and so made up as 
to tiy every material fact involving the 
validity of Woodworth's patent for planing 
boai-ds, and also the renewal of that patent. 
On the trial an objection was made to a 
certified copy of the patent, because it con- 
tained specifications and a drawing of the 
machine, which were not attached to a cer- 
tified copy of the same patent, that was used 
at a former term on a motion for an injunc- 
tion in this case. The court held that as the 
copy offered in evidence was duly certified 
under the act of congress, It was evidence. 
That if there were any inaccm'acies in the 
copy, they might be shown by other certified 
copies. That a former and defective ti-an- 
script would not affect a full and corrected 
copy. 

It was objected that the fourth page of 
the schedule which relates to the renewal, 
does not show a compliance with the provi- 
sions of the statute. The eighteenth section 
of the act of the 4th of July, 1836 [5 Stat. 
124], requires— 1. That a patentee who de- 
sires an extension of his patent, shall make 
application to the commissioner of the pat- 
ent office, setting forth the gi'ounds thereof, 
and shall pay into the treasmy forty dol- 
lars. 2. The commissioner is required to 
give notice in one or more newspapers, of 
the time and place where the application 
will be considered. 3. The secretary of 
state, the solicitor of the tL'easmy, and the 
commissioner of the patent office, who con- 
situte a board for that pm-pose, shall sit at 
the time and place designated in the notice, 
and shall hear the evidence for and against 
the extension; and if the board shall be of 
the opinion, that an extension of the patent 
is ne&ssary to remunerate the inventor, the 
commissioner is required to extend the pat- 
ent, by making a certificate thereon; which 
certificate, with a certificate of the board as 
to their judgment and opinion, shall be en- 
tered on record in the patent office. 

The transcript of the renewal shows that 
the boai'd, "without naming them, had the 
application for the renewal before them, and 
that they decided in favor of an extension 
of the patent; on which the commissioner 
renewed the same, and certified, in the 
words of the act, that tlie extension, witli 
the certificate of the decision of the boai-d, 
was recorded in the patent office. The 
transcript does not state the payment of the- 
money, the notice, the meeting of the board, 
and the gi-ounds of the decision, all of which 
it is contended must be stated to make the 
extension of the patent legal. That it is 
a special proceeding, which must be in strict 
accordance with the statute. The proceed- 
ing before the board was not, necessarily, 
ex parte. Those who contested the right of 
Woodworth had a right to appear and op- 
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pose the renewal of the patent Whether 
there was such opposition does not appear 
from this transcript, but it does appear that 
the subject was before tlie board, that they 
were In favor of extending the patent, and 
that their decision, with the extension by 
the commissioner, was recorded. This is 
no doubt the general form used in such 
cases, adopted by the patent office. It is 
less technical than is required in a judicial 
record, but the proceeding is summary, and 
does not require the same degree of par- 
ticularity. The function of the board is, in 
its natm-e, judicial. Parties are brought be- 
fore them, as well those who oppose the 
extension of the patent, as those who apply 
for it; and evidence on both sides being 
heard, the board pronounce their judgment 
The proceeding, therefore, is not like a tax 
sale, whei-e every step must be proved, or 
the title fails. But it is in the natm-e of a 
judicial action where, jiu^isdiction being ac- 
quired, no subsequent errors can affect the 
title of a piu'chaser under execution. This 
coiu't cannot prescribe the form in which 
duties, devolved upon the executive branch 
of the government, shall be performed. We 
can only say whether enough appears to 
show that the subject was before the boai'd, 
and their decision. And this, it appears to 
me, is sufficiently shown from the ti-ansciipt 

Tlie plaintiCEs afterwards gave in evidence 
another transcript from the office, showing 
the notice by the commissioner, the meeting 
of the board in pursuance thereof, their ad- 
jom-nment, and their decision in favor of the 
extension of the patent after hearing evi- 
dence for and against it Certified copies 
of assignments were offered in evidence and 
objected to, unless the originals were pro- 
duced. The court held that as all assign- 
ments of the patent, or any part of it, were 
reqvured by the act to be recorded in the 
patent office, and as copies of the record are 
made evidence, the objection must be over- 
ruled. That the plaintiffs could not be pre- 
sumed to have possession of any of the orig- 
inal assignments, except the one under 
which they immediately claimed. That as- 
signment was offered in evidence and re- 
ceived witliout objection. 

The question was raised as to tlie right of 
the administrator to apply for an extension 
of the patent in his own name. This point 
was considered on the motion made for an 
injunction and decided in favor of the admin- 
istrator, in whose name the patent was ex- 
tended. That decision was not made with- 
out hesitancy, and the doubt expressed by 
Judge Story of its correctness, in the very 
recent case of Woodward v. Gould [Case No. 
18,004], which brought up the same question 
on the same patent, has somewhat shaken 
my confidence in the view formerly taken. 
As the point will be taken before the su- 
preme court, I deem it imnecessary now to 
discuss it at large. My opinion, though 
shaken, is not changed. On a full discus- 



sion in the supreme court, I may find reasons 
to lead me to a different result. But it still 
seems to me, that the renewal of the patent 
in the name of the administrator, is so clear- 
ly within the spirit and policy of the act of 
1836, it should be sustained.* There is noth- 
ing that the act requires the patentee to do 
which may not be done by his administrator, 
except the oath of the ascertained value of 
the invention, and of the receipts and ex- 
penditm-es, &c. But these receipts and ex- 
penditures may be ascertained by the books 
of the patentee, or from other evidence. The 
avowed object of the law, in granting an ex- 
tension of the patent, is to give an adequate 
remuneration to the patentee, for "his time, 
ingenuity and expense; he having satisfac- 
torily shown to the board, that he had not 
received such a remuneration." Now, why 
should this remuneration be withheld from 
the heirs of a deceased patentee? If a pat- 
entee die after his invention, and before he 
obtains a patent, his administrator may ap- 
ply for and obtain it. The same reason and 
justice require a renewal in behalf of the 
heirs, where the remimeration has been in- 
adequate. It is true the act does not ex- 
pressly so provide. 

The patent law, it is argued, ^ves a mo- 
nopoly, and, therefore, it should be strictly 
construed. This law gives a monopoly, but 
not in an odious sense. It takes nothing 
from the community at large, but secures to 
them the greatest benefits. Distinguished 
as many names have become in different 
ages of the world, the names of Fulton and 
the inventor of the cotton gin, with all in- 
telligent men, will be placed in the first rank 
of human benefactors. To remunerate in- 
ventors for "their time, ingenuity and ex- 
pense," the law gives to them the exclusive 
right of selling their invention for a limited 
period. When we consider the inestimable 
advantages which result to the world from 
the "labor, ingenuity and expense" of in- 
ventors, so far from classing them with 
monopolizers, they should be regarded as 
public benefactors. And in order to secmre 
to them the remuneration which the law pro- 
vides, a liberal construction should be given 
to ft Of this opinion was the late Attorney 
General Grundy, who was consulted by the 
board under the act as to the right of the 
administrator to renew the patent, before 
they acted on the subject. His opinion, 
which is found in executive document. No. 
123, twenty-sixth congi'ess, is in favor of 
the administrator in behalf of the heirs, 
to' extend the patent. And it. seems the 
board acted on this opinion, which coincid- 
ed with their own judgment In the case of 
Van Hook v. Scudder [Case No. 16,853], in 
1843, Judge -Thompson, it being one of the 

* [The patent act of 1836 authorized the ex- 
tension of a patent to the executor or adminis- 
trator of a deceased patentee. Wilson v. Rous- 
seau, 4 How. ^45 U. S.) 646. See, also. Provi- 
dence Rubber Co. v. Goodyear, 9 Wall. (76 U. 
S.) 788.3 
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last causes heard by him, and which is re- 
ported in pamphlet form, observes on this 
very question, "But it is further objected, 
that the patentee died before the patent 
expired, and that he never made any appli- 
cation for its extension; that the extension 
■was granted upon the application of the ad- 
ministrator of the patentee, and that the law 
does not authorise an extension upon such 
an application. I am of the opinion that 
an administrator or executor may make the 
application for the extension of a patent 
where the grantee is dead, and that the 
patent may lawfully be extended on such 
an application." In Grant v. Raymond, 6 
Pet [31 U. S.] 241, in speaking of the power 
of the secretary of state to receive the siu*- 
render of a patent, which was void for a de- 
fective specification, and issue a corrected 
one, the late chief justice says, "It is true 
that the act of congress contains no words 
which expressly authorize the secretary to 
issue a corrected patent," &c. "The force 
of this objection, and the argument founded 
on it, he says, is felt. If the new patent can be 
sustained, it must be on the genex'al spirit 
and object of the law, not on its letter." 
And on this view of the statute, the supreme 
court sustained the corrected patent, and 
held that it had relation back to the emana- 
tion of the original patent. Now this would 
seem to be a more liberal consti'uction of 
the statute to efEectuate its object, than is 
required to sustain the right of the admin- 
istrator. Upon the whole, the former rul- 
ing of the court on this point will be ad- 
hered to, in order that the question may be 
made before the supreme court. 

It is objected that the disclaimer of the 
invention of circular saws entered by the 
administrator is insufficient, as it does not 
state the interest he had in the patent. The 
seventh section of the act of 3d March, 1837 
[5 Stat. 193], provides, that where the spe- 
cification is broader than the invention the 
patentee, his administrators, executors and 
assigns, may disclaim such parts as are not 
claimed under the patent— stating therein 
the extent of his interest in such patent. 
The administrator in whose name the patent 
was extended does expressly state, that he 
is the patentee, and refers to the patent as 
showing his interest This is sufficient un- 
der the law; and the objection is, therefore, 
overruled. 

Certain depositions offered in evidence 
were objected to, as two notices of taking 
them were given, and it does not appear im- 
der which the depositions were taken. But 
the court overruled the objection, it being an 
objection as to the mode of taking the depo- 
sitions, which before the commencement of 
the ti'ial, had not been indorsed on the depo- 
sitions as required by rule of court 

The deposition of Strong being offered in 
evidence, was objected to on the groimd of in- 
terest, he having an interest with the patentee 
in the original patent. It appears that Strong 
executed and delivered a quit claim of his in- 



terest to the administrator, some time be- 
fore the administi-ator sold and transferred 
the interest now claimed by the plaintiffs. 
Strong, therefore, cannot be affected by the 
verdict in this case, and that is the ti'ue test 
of his competency. It is not perceived how 
he can have any interest in the renewed 
patent The objection is overruled. 

The evidence being closed, the cause was 
argued on both sides at great length and 
with much ability. The court charged the 
jury as follows: The importance of this 
case, gentlemen of the jmy, is shown by 
the time which has been taken up in its 
investigation, 'and the great interest evinced 
by the parties concerned. It seems that 
suits have been brought under Woodworth's 
patents, in different parts of the Union, for 
infractions of his rights. This shows sat- 
isfactorily that the invention contended for 
must be of great value. The patent, and 
the assignments under it, give to the plain- 
tiffs a prima facie right which must prevail, 
tmless the defendants shall show it to be 
invalid, or that it cannot operate against 
them. The defence, as made before you, 
mainly rests upon fi^ve grounds. 1. That the 
assignment by the administrator, under 
which the plaintiffs claim, is invalid. 2. 
That the specifications are so defective as 
to render the patent void. 3. That the pat- 
ent is void, because the patentee claimed 
more than he had invented. 4. That the 
specifications are taken mainly from Ben- 
tham's machine. 5. That the machine of 
the defendants, in principle, is different from 
that of the plaintiffs. If any one of these 
grounds shall be sustained, it must defeat the 
action of the plaintiffs. 

And first, as to the assignment by the 
administrator. If the administrator had a 
right to renew the patent in his own name, 
it would seem to follow that he must have 
the power to sell and transfer it An ad- 
ministrator umder the laws of New York, 
cannot exercise his functions beyond the 
jurisdiction in which his authority was con- 
ferred. He cannot bring suit in another 
state, except under the sanctions of the laws 
of such state. But the right in question 
was not acquired and could not be assigned 
under the laws of New York. The act of 
congress directs the mode in which the as- 
signment shall be made, and where it shall 
be recorded. The administrator was recog- 
nised as the legal representative of the de- 
ceased, and the renewal of the patent was 
granted in his name. This right is personal 
property, and, as a matter of com'se, would 
go to the administrator. The act of the 
government makes the administrator the 
trustee for the heirs of the deceased pat- 
entee, by the extension of a patent in his 
name, and he is responsible to the heirs for 
a faithful execution of his trust Had the 
patent been renewed in the name of any 
other person, in trust for the heirs of Wood- 
worth, he would have incurred the same re' 
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sponsibility. The right in the hands of the 
administrator was a unit, extending through- 
out the United States, which, it seems to me, 
he had the power to sell and transfer in the 
state of New York, the same as any other 
personal property of the estate; and no rea- 
son is perceived why the right may not he 
conveyed in parts, so as to suit purchasers. 
It is supposed, that to sustain the right of 
the assignees, they must show that this in- 
terest was appraised, advertised and sold 
the same as the other personal property of 
the deceased was required, by the laws of 
New York, to be appraised and sold. This 
formality need not be shown by the piu-- 
ehaser of personal property. He, taking 
possession of the property -under a pm-chase 
fi'om the administrator, can hold it, rmless 
the transaction be fi-audulent Upon the 
whole, as no fraud is alleged or proved, the 
assignment of the right in question must be 
considered as valid. 

I come now to the second gi'ound, which is, 
that the specifications are defective. If this 
be so, the patent is void. By the act of 
1793 [1 Stat. 321] the applicant for a patent 
is required "to describe the thing invented 
in such full, clear and exact terms, as to dis- 
tinguish the same from all other things be- 
fore known, and so as to enable any person 
skilled in the art or science of which it is a 
branch, to make the same." In requiring 
this specification, the law has two objects. 
First, as the gi-ant gives an exclusive right, 
that the natm'e and extent of it may be un- 
derstood; and secondly, that when the ex- 
clusive right ceases, from the description, 
the machine may be constructed. 

A question is raised, whether the thing 
claimed to have been invented is suflBLciently 
described in the patent, is a matter for the 
determination of the court or jury. In its 
nature it is a question of law, for it depends 
upon the construction of a written instru- 
ment. If technical terms be used peculiar 
to mechanics in describing the invention, evi- 
dence may be heard in explanation of those 
terms, and in such a case a jm-y may be 
necessary. If this point were ordinarily ref- 
erable to a jm-y, the decisions on the same 
instrument would be as variable as the 
names of the parties. To produce uniform- 
ity of decision, the coiu'ts must give a con- 
struction to all written instruments. In this 
mode, by the application of known rules of 
construction, the specifications of a patent 
are construed and settled as regards the 
thing invented. Whether the description is 
so particular as to enable a mechanic to con- 
struct the machine, is a question for the 
jury. But unless the thing claimed to be in- 
vented, is so described as to be known, in 
the language of the statute, from every oth- 
er thing, the patent is void. And this must 
be determined by the court 

■^Tiat does TVoodworth in his specifications 
claim to have invented? Does his invention 
consist of the improvement of a machine, or 



in the combination of known mechanical 
structures? If the former be claimed, thea 
I have no hesitancy in saying the specifica- 
tions are defective, and that the patent is 
void. In his schedule, Woodworth says,. 
"The plank, boards or other material, being 
reduced to a width by circular saws or fric- 
tion wheels, as the case may be, the applica- 
tion of which to this pmrpose he claims to 
have invented." Now this is all he says of 
circular saws. How they are to be applied 
he does not say. Such a description, it 
would seem to me, is so defective as to b& 
regarded as sm-plusage. It is true circular 
saws have been disclaimed, and of comrse do 
not now constitute any part of the invention 
claimed. But independently of the disclaim- 
er, they are not only so vaguely described 
and so disconnected with every other part 
of the patent, that I do not weU see 
how they could have vitiated it If he had- 
said that the boards being reduced to a widtb 
by a handsaw, would any one have supposed 
that he claimed the invention of a handsaw?* 
And I cannot) distinguish between the two 
cases. But "Woodworth proceeds, the board, 
"is then placed on a carriage restiog on. 
a platform with a rotary cutting wheel inr 
the centre, either horizontal or vertical. The- 
heads of circular plates fixed to an axis, may 
have one of the heads moveable, to accommo- 
date any length of knife required. The 
knife fitted to the heads with screws or 
bolts, or the knives or cutters for moulding 
fitted by screws or bolts to cogs, connecting- 
the heads of the cylinder, and forming with- 
the edges of the knives or cutter, a cylinder. 
The knives may be placed in a line with the 
axis of the cylinder, or diagonally. The 
plane or other material resting on the car- 
riage may be set so as to reduce it to anjr 
thickness required; and the carriage moving- 
by a rack and pinion, or rollers, or any lat- 
eral motion, to the edge of the knives or 
cutters on the periphery of the cylinder or 
wheel, reduces it to any given thickness." 
He does not claim the invention of cutter 
wheels, "knowing they have been long in 
use." 

Now, if he claims an improvement of a 
machine, in what does that improvement 
consist? It is not the cutter wheels nor the 
planing irons fastened upon it These were 
known long before. The carriage, rack and 
pinion wei*e also known. "What is claimed 
as new, and how is it distinguished from the 
old? There is nothing on the face of the 
patent or specifications, which can enable- 
any one to say, what is new and what is old. 
If he has added something to a machine- 
which is new, and which he claims as his 
improvement, he must describe it. But no 
such description is given. "The application 
of the machine to the planing, tongueing and 
grooving of boards, does not show what part 
of the machine is new," He can then have 
no shadow of gi'ound on which to sustain 
his patent, for an improvement of a ma- 
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chine. In such a claim it may not he nec- 
essary to deserihe the machine hefore it was 
improved; this is sometimes done, and it 
sliows with greater distinctness the improve- 
ment. But it is essential that the part im- 
proved should he so distinctly stated, as to 
"be distinguished from every other part of 
the machine. What has been said of the 
planing cutters, applies equally to the groov- 
ing and tongueing cutters. There is no 
statement of the part invented. To gi-oove 
and tongue hoards is an old operation. The 
cutters are not new. What [part] * then is 
invented? From the specifications, no one 
can answer this question. It is not enough 
to give such a description of the machine 
patented as to show, hy comparing it with 
other machines, what part has been invent- 
ed. In Evans v. Eaton [7 Wheat. (20 U. S.)] 
356, the supreme com-t say, "A description of 
the machine which mixes up the new and 
old, but does not describe what the inven- 
tion is, cannot be sustained." Where an im- 
provement on a machine referred to the pre- 
vious patent of tlie machine, as showing the 
part invented, it was held sufficient Har- 
mar v. Playne, 11 East. 101. It is not 
enough that the thing designed to be em- 
braced by the patent should be made ap- 
parent on the ti-ial, by a comparison of the 
new with the old machine. Dixon v. Mayor, 
Con. Dig. Ind. 553. The specifications must 
be complete. No defects can be obviated 
by exti-aneous evidence at the trial. In this 
view it seems clear, and from the author- 
ities cited, that Woodworth's patent for an 
improvement on the machine, is wholly un- 
sustainable. 

If the validity of the patent can be main- 
tained, in this respec*-, it must be upon the 
ground that the invention consists in a com- 
bination of known mechanical powers, by 
which certain results are produced. In this 
combination consists the novelty. And I 
am inclined to think, that the specifications 
show with reasonable certainty, the combi- 
nation of which the invention consists. 
Plane bits are combined with the rotary 
wheel, by which, connected with the strnc- 
tm-e described, the planing operation is per- 
formed. "He claims as his invention the 
improvement and application of cutter or 
planing wheels to planing boards, &c., and 
also his improved method of cutters for 
grooving and tongueing," &c. And he de- 
scribes how the above operations may be so 
combined as to plane, tongue and groove at 
the same time. His "improved method of 
cutters for gi'ooving and tongueing," means 
the arrangement of such cutters as de- 
scribed in the body of the specifications. 
And the application of the planing cutters 
to planing boards, combined with the action 
of the other cutters, constitute the invention 
claimed. 

Having considered the question of law as 

* [From 2 West. Law X 11.] 



to the description of the thing invented, it 
will be for you, gentlemen, to decide wheth- 
er the combination, of which the novelty 
consists, is so described as to enable a skil- 
ful mechanic to construct the machine. You 
have heard much evidence from machinists 
on this point. Charles M. Keller, a witness, 
states, that he is a mechanical engineer, and 
has been connected with the patent office 
since 1S22. Up to 1823 he assisted his fa- 
ther, who had chai-ge of the models. He then 
succeeded his father. In 1836, under the 
new organization of the office, he was ap- 
pointed examiner of patents, which office he 
still holds. His duties require him to exam- 
ine all applications for patents, to see Avheth- 
er they are conformable to law. He is a 
practical mechanic, well acquainted with 
-machinery. The specifications of Wood- 
worth's patent he has frequently examined, 
in connection with the drawing, and, in his 
opinion, a skilful mechanic, from the draw- 
ing and description could, without any in- 
vention, construct Woodworth's machine. 
The velocity of the moving parts of the ma- 
chine, and their proportions, he thinks, need 
not be stated, as these should be left to the 
adjustment of the consti-uctor. William P. 
N. Fitzgerald, is an assistant examiner of 
patents with Mr. Keller, and he coincides 
with the above statement. Dr. Locke has 
closely attended to the science of mechan- 
ics for forty years, and is a practical me- 
chanic, having in his philosophical experi- 
ments, been in the practice of constructing 
machines; he agrees in opinion, substantial- 
ly, with Jlr. Keller. Messrs. Kellum, Wells, 
and sixteen other witnesses, all of whom 
are machinists, some of them having long 
been engaged in the eonsti-uction of ma- 
chines, and they agree 'n saying that a skil- 
ful mechanic could, from Woodworth's speci- 
fications, make a planing machine, in prin- 
ciple the same as Woodworth's. 

On the part of the defendants, several wit- 
nesses have been sworn. Dr. Jones— has 
long been editor of a periodical work chiefly 
devoted to mechanics. He was for several 
years superintendent of the patent office; 
and since then has been much engaged in 
the theory of mechanics. At the time Wood- 
worth applied for his patent, he was at the 
head of the patent office. He then thought 
the specifications were defective, and so stat- 
ed to Woodworth's agent A skilful me- 
chanic, in his opinion, could not, without the 
aid of inventive talent, from Woodworth's 
specifications, construct the planing machine 
claimed by him. Messrs. Phillips, Straub, 
and five other witnesses, all of whom are 
experienced machinists, agi-ee with Dr. Jones, 
as to the defectiveness of Woodworth's spe- 
cifications. Some of them, and particularly 
Mr. Phillips, give as a reason for their opin- 
ion, that the proportions of the different 
parts of the machine are not stated, nor the 
velocity of its movements. Great respect is 
due to the opinions of professional men, on 
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matters which relate to their professions. 
On such subjects, and on such subjects only, 
are the opinions of witnesses reeeired as 
evidence. This rule applies as strongly to 
mechanics as to any other profession or busi- 
ness. From the facts stated by the wit- 
nesses in this case, you perceive that the 
science of mechanics is no contracted pro- 
fession. It affords a range for the highest 
mental vigor, and requires as deep thought, 
as nice a discrimination, as any other pur- 
suit. The lights of chemistry, and of the 
highest branches of the mathematics, are 
subservient to it. No one can be an accom- 
plished mechanist, who has not studied with 
some success the laws of physics. 

A model of Woodworth's machine, as 
claimed by the plaintiffs, is exhibited to you, 
and its parts have been explained. On tliis, 
as on every other question submitted to the 
jury, they will exercise their own judgments. 
You will weigh the opinion of the witnesses, 
but your decision should not turn upon their 
number. You are made acquainted with the 
cU'cumstances under which the witnesses 
testified, and the opportunities they had of 
knowing the facts sworn to by them. These 
will be taken into view in considering their 
statements. In effect the defendants hold 
the affirmative on this point. The right of 
action by the plaintiffs can be defeated only, 
on this head, by showing that the specifica- 
tions are so defective as not to enable a 
skilful mechanic to construct the machine 
claimed. The utmost precision in the de- 
scription of the machine is not to be ex- 
pected, nor is it essential. Parts of ma- 
chinery and processes generally known, need 
not be described. A wedge, pulleys, rollers, 
radc and pinion, and other things, known to 
all mechanics, will be suppUed by the 
mechanist, without stating their size or 
structure. Nor is it essential to state the 
proportionate parts of a machine, nor the 
velocity of its operations. These are matters 
of adjustment for the eye and judgment of 
the constructor. Whether a machine be large 
in its parts or small, its motion slow or 
quick, makes no difference in the principle 
of it. If a planing machine operate on a soft 
substance, its motion must necessarily be 
slower than a hard one. By a detailed de- 
scription of things generally known, and 
not essential to the improvement or combi- 
nation invented, the statement is rendered 
more prolix and less perspicuous. 

The third ground of defence assumes, that 
the patentee claims more than he invented. 
This involves the validity of the disclaimer 
made on the 2d January, 1843. The original 
patent expired the 27th December preceding; 
it was renewed on the application of the 
administrator the 10th November, 1S42. It 
is earnestly contended that the right of en- 
tering a disclaimer was lost by an unreasona- 
ble delay. The original patent was dated 
in 1S28, and the disclaimer was not entered 
until after it expired. This, it is insisted, 



shows gross negligence, both on the part of 
the original patentee and his administrator. 

On the other .side it is contended, that 
though the disclaimer may not have been 
made in a reasonable time, it does not, under 
the act of 3d March, 1837, defeat the right 
of action, but only the recovery of costs by 
the plaintiffs. The seventh section of the act 
authorises a patentee, where "through In- 
advertence, accident or mistake," he has 
claimed in his specifications more than he 
has invented, to disclaim such part And 
the disclaimer is considered and taken as 
a part of the original specification, provided 
it shall not affect any action then pending, 
"except so far as may relate to the question 
of unreasonable neglect or delay in filing 
the same." The ninth section provides, that 
when through "mistake, inadvertence or ac- 
cident, more is claimed than invented, the 
patent shall be deemed valid for so much 
of the invention as shall be truly and bona 
fide the patentee's. And such patentee, his 
assignees, &c., shall be entitled to maintain 
a suit for an infringement; but he shall not 
recover costs against the defendant, unless 
he shall have entered at the patent office, 
prior to the suit, a disclaimer. "Provided, 
however, that no person bringing any such 
suit shall be entitled to the benefits of the 
provisions contained in this section, who 
shall have imreasonably neglected or delayed 
to enter at the patent office a disclaimer as 
aforesaid." This section gives to the pat- 
entee a right of action for an infringement, 
though he has claimed more than he in- 
vented; and if a disclaimer of the part im- 
properly claimed be made before the suit 
was commenced, with his damages costs 
may be recovered. If such disclaimer be 
not made, the judgment must be for dam- 
ages without costs. But the proviso de- 
clares, "that no person bringing suit, shall 
be entitled to the benefits of the provisions 
of the section, who shall have um-easonably 
neglected or delayed to enter the disclaimer." 
Now is it not clear, that an imreasonable 
neglect or delay to enter the disclaimer, cuts 
off the patentee from all the benefits of the 
section, not only that he shall not recover 
costs, but that he shall have no right of 
action. This is, undoubtedly, the true con- 
struction of the section. 

The question is raised, whether the im- 
reasonableness of the delay to enter the dis- 
claimer, is a question of law or fact I 
think it is a mixed question of law and fact, 
and must be decided by the jmy tmder 
the instructions of the court In deciding 
this point, gentlemen, you will take all the 
circumstances of the case which bear upon 
it, into consideration. Until the act of 1837 
was passed, which authorised the disclaimer, 
neither the patentee nor his representative 
was in default. On the 14th of February, 
1S3S, letters of administi-ation were taken 
out on the estate of the patentee. How long 
before that time he died does not appeal*. 
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From the time tlie administrator obtained 
an extension of the patent until the disclaim- 
er was entered, five years and some months 
elapsed. It is proved that in 1S35, on trial 
before the circuit court of the United States, 
Woodworth's patent was declared to be void, 
on the ground that he claimed more than he 
had invented. "Woodworfch must have died in 
less than a year after the act of 1837 took 
effect. The administrator who represented 
the personal rights of the deceased, cannot 
be presumed to have been as well acquainted 
with the defect in the specification and the 
mode of remedying it, as the patentee. The 
jm-y will, therefore, consider the change in 
the legal ownership of the patent, and the 
causes which produced it; and they will 
require less vigilance from the administrator 
than from the original patentee. The dis- 
claimer was made in six days after the ex- 
piration of the original patent No injm-y 
or hardship seems to have been suffered by 
any one, from the delay in making the dis- 
claimer; certainly none could have been ex- 
perienced by the defendants. The question 
then of negligence must be considered as 
between the government and the patentee. 
And it now rests for you to say whether, 
under the circumstances stated, the right of 
the patentee is forfeited by the delay of en- 
tering the disclaimer. 

The fourth ground of defence is, that 
Woodworth's specifications were taken from 
Bentham's patent. Gen. Eentham's patent 
was obtained in England in 1793, and a de- 
sa'iption of it is found in the "Repertory of 
Arts," published in London. The sixth sec- 
tion of the act of 1793, provides, "if it ap- 
pear that the thing seciu'ed by patent was 
not originally discovered by the patentee, 
but had been in use, or had been described 
in some public work anterior to the sup- 
posed discovery, the patent shall be void." 
On this part of the defence the defendants 
hold the aflarmative. 

It is alleged that Bentham's machine is 
the same as Woodworth's. If it be in prin- 
ciple the same, then is Woodworth's patent 
void. The word principle is not used here 
in its general signification, but as applied 
to the structure of a machine. It means the 
operative cause by which a certain effect is 
produced. I observe the board before you 
is made smooth upon its surface, on one 
edge of it a groove is formed and on the other 
a tongue. This has been done by the ma- 
chine before you in one operation. That ma- 
chine is formed, as you perceive, by a com- 
bination of certain mechanical powers. This 
combination of powers is what is called the 
principle of the machine. Now it does not 
foUow that the same effect may not be pro- 
duced by a machine different in principle 
from the plaintiffs'. But where a similar 
effect is produced by a combination of the 
same mechanical powers, though the ma- 
chines may be somewhat different in their 
structm'e, in principle they are the same. 



On this part of the defence you have heard 
the statements of many experts, or persons 
skilled in the structure and operations of 
machineiy. Dr. Jones says, that rotary cut- 
ters operating in the same manner as Wood- 
worth's, were in use many years before the 
date of the patent. He refers to Bentham's 
machine as published in the tenth volume of 
the "Repertory of Arts and Manufactures." 
I find there, he says, as clear a description 
of the principal operating parts of the ma- 
chine now in use, and known as Woodworth's 
planing machine, as are found in his own 
specifications. He says, in the cutters used 
by Woodworth there was not any thing sub- 
stantially new. The cutters had not been 
so combined and arranged as to plane, tongue 
and groove plank simultaneously; but this 
combination or aiTangement, he thinks, is 
not described by Woodworth. R. G. Phil- 
lips, Isaac Straub, and two other machinists, 
agree with Dr. Jones. Charles M. Keller, on 
the part of the plaintiffs, says that he has 
examined Bentham's specifications, as pub- 
lished in the "Repertory," and is of the 
opinion, that they do not describe a rotary 
plane similar to Woodworth's. He says 
Bentham describes a series of instruments 
for shaping wood and other materials, and 
now known under the appellation of burr 
cutters, and may be considered as circular 
saws of great thickness and of various forms; 
but not having the cutters so shaped and 
connected with the shaft or stock as to be 
capable of performing the operation of plan- 
ing, but on the contrary, that of rasping or 
scraping. Dr. Locke and four other wit- 
nesses agree with Mr. Keller that W^ood- 
worth's machine, as described by him, is 
essentially different from Bentham's. 

In your retirement you wiU have the tenth 
volume of the Repertory, and a printed ex- 
ti'act from it, containing, as is alleged, that 
part of Bentham's specifications which ai'e 
similar to Woodworth's. By looking into this 
extract you will find that Bentham describes 
circular cutters, which may be considered, he 
says, "as so many plane irons." The cutter, 
he says, "should be made of one piece con- 
sisting of steel, or iron with steel welded on 
It, as far as it is necessary for strength and 
sharpness." He speaks also of a planing 
roller, and of cutters for tonguing and 
grooving. It would seem, therefore, that 
Bentham desci'ibes sharp cutters for per- 
forming operations, somewhat similar to> 
those performed by the cutters described by 
Woodworth. But, I do not perceive in any 
part of Bentham's specifications, that he has 
combined the planing, tongueing and gi-oov- 
ing, at the same time. And if this be not 
done, as the plaintiffs' patent claims, a com- 
bination of the cutters, so as to plane, tongue 
and gi'oove at the same operation, the ma- 
chines cannot be identical in form or prin- 
ciple. If Bentham had described the differ- 
ent parts of Woodworth's machine with the- 
utmost accuracy, and shown the operation 
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of each, yet if no combined action be de- 
scribed, Woodwortli's patent is not affected 
by it You will respect and weigh the opin- 
ions you have heard, imder the same rule 
as stated to you on the second ground of de- 
fence. As finding against the plaintiffs on 
this groimd is fatal to Woodworth's patent, 
you must be clearly convinced that the ma- 
chines are the same in principle, before you 
find for the defendants. Doubts on this head 
will incline you in favor of the patent. 

There remains but one more ground of de- 
fence, and that is, that the machine of the 
defendants is different in principle from that 
of the plaintiffs. If this be so, there is no 
infringement of the plaintiffs' right; and 
your verdict will be for the defendants. The 
proof here devolves on the plaintiffs. They 
allege that the defendants have infringed 
their rights, and to obtain your verdict they 
must show it. Doubts under this head wiU 
incline you favorably to the defendants; as 
they are not to be deprived of a right which 
is common to every citizen, unless it shall 
clearly appear that- their machine is substan- 
tially like the one claimed by Woodworth. 
To protect the defendants there must be a 
difference in principle. What the principle 
of a machine is, has already been explained 
to you. You have been informed that the 
invention of Woodworth consists in the com- 
bination of certain known mechanical struc- 
tures, by which boards are planed, tongued 
and grooved, in the same operation. If the 
defendants have used in their machine any 
parts essential to this combination, less than 
the whole, there is no infringement 'For the 
invention of Woodworth is not of the differ- 
ent parts which compose the entire machine, 
but their combination. By taking instru- 
ments known and used, to form this combi- 
nation, he did not affect the common right 
to use those instruments. The use of them 
in their combined form, if new, is an in- 
fringement Part'' of the machinery de- 
scribed or referred to, not essential to the 
combination, may be so considered by the 
jury. Woodworth speaks of a carriage, on 
which the plank is placed, to be moved to- 
wards the planing cutters, "by rack and 
pinion, rollers, or any lateral motion." The 
words "lateral motion," in mechanics, do not 
mean, as the term ordinarily signifies, a side 
motion, but a longitudinal one. Every per- 
son who has seen a miU knows what is 
meant by the "carriage," and how it is 
moved by "a raclc and pinion." In the con- 
templation of Woodworth, the carriage might 
be moved by rollers, or by any lateral mo- 
tion. Now it must be admitted, that the 
"rollers," or "any lateral motion," are used 
in connection with the carriage. And the 
question here is, whether the carriage spoken 
of, is an essential part of the combination. 
It does not seem to be so treated by the pat- 
entee. We at once see, that the cutters, as 
arranged, to plane, tongue and groove, are 
essential. For by dispensing with either of 



these cutters, or by changing their position, 
the combined operation could not be per- 
formed. It is not so with the carriage; any 
other machinery which shall move the board 
against the cutters, will answer the same 
purpose. This is shown by the defendants* 
machine, in which the plank is moved by 
pressure roUers. There are rollers in Wood- 
worth's drawing, which some of the wit- 
nesses say would perform the office of feed- 
ing roUers. They were considered as guiding 
rollers. By whatsoever means the plank 
may be moved against the cutters is imma- 
terial; but the necessity of such a movement 
is obvious to every one. The mode by which 
this is done, would seem to me not to change 
the principle of the machine. The machine 
itself may be moved by horse power, by wa- 
ter or by steam, and in the application of 
these powers the machinery must be adapted 
to each, but this change in the machinery 
would make no change in the combination in- 
vented. This, however, is a matter of fact 
for your consideration and decision. The 
specifications of Woodworth represent the 
combined action of the machine in a vertical 
position, but the effect and the principle of 
It would be the same if the action were hori- 
zontal. This watch which I hold by the 
chain, operates vertically; I lay it upon the 
table, and the same opei-ation continues hori- 
zontally. Time is marked with equal accu- 
racy in both positions. You see then, by a 
change of position in the combined machine, 
its mechanical action is not affected. 

Whether the machines of the parties before 
you are the same in principle, must depend 
upon their structure. The model of each is 
before you, and you have heard tlie opinions 
of skilful mechanists on the subject Sam- 
uel Keller, called by the plaintiffs, states, 
that he has examined the specifications and 
drawing of the defendants' machine. The 
plane irons are attached to a wheel or arms 
on a shaft, and so inclined that the cutting 
edges of the planes, in their rotation, gen- 
erate a cone.* And he says this machine in 
principle and mode of operation, is similar ta 
Woodworth's. 1. In the method of planing. 
2. In the method of holding down the board 
to the bed on which it rests, 3. In the em- 
ployment of the tongueing and grooving in- 
struments in combination with the planing- 
wheel. Dr. Locke says, there is some differ- 
ence in the structure of the two machines, but 
that there is no difference in principle. That 
the same mechanical powers are employed 
in both machines, and the result is substan- 
tially the same. Nine other witnesses, all of 
whom are machinists, agree with Dr. Locke. 
R. G. Phillips, a witness called by the de- 
fendants, states, that he has carefully exam- 
ined both machines, and that there is a dif- 
ference in the principles of the two ma- 
chines, as weU as in their structure. He con- 
siders this difference mainly to consist in the- 

' [2 West Law J. U, gives "curve."} 
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a-ction of the planing wlieels. The action of 
Woodworth's cutters is horizontal, and they 
strilie the face of the board at right angles. 
That the defendants' cutters, from the in- 
clination of the shaft on which they are 
placed, strike the board diagonally, cut a 
larger space on it, performing, to use his own 
words, a shaving operation. That this wheel 
works faster than Woodworth's, and requires 
less power. In this he thinks it has been 
much improved, and is better than the plain- 
tiffs'. X^'om* other witnesses agree, substan- 
tially, with Mr. Phillips. This closes the evi- 
dence on both sides. And now, gentlemen, 
the duty devolves upon you to decide this im- 
portant controversy. 

If you find the defendants' machine is the 
same in principle as the plaintiffs', with 
some addition, it will be your duty to find 
for the plaintiffs. But if there is a substan- 
tial difference between the two machines— a 
difference in principle, you will find for the 
■defendants. An objection is made to the 
use of the term "substantial," as having no 
definite signification. It is tx'ue, the word as 
applied in this case is not susceptible of an 
^sxact definition. But it is generally used In 
the same sense. No word is more familiar 
in the action of a court of justice. And in 
a larger sense it applies to all human affairs. 
In the exact sciences we look for precision. 
But beyond the mathematics, in human trans- 
actions, we may be said to reach the truth 
more by approximation than by absolute 
demonstration. A pleading in a civil or ci-im- 
inal case may be substantially good, though 
it may not be technically formal. An instru- 
ment substantially described in a declaration 
or indictment, may be given in evidence. We 
look more to the substance of things than 
their forms. In asking you, then, to deter- 
mine whether the machines are substantially 
alike or substantially different, you are called 
to perform only a common duty; not as re- 
gards the CLuestions before you so much, as 
in the discharge of your ordinary duties in 
life. Should you find for the plaintiffs no 
more tlian nominal damages are claimed. 

NOTE [from original report]. Since the 
above cliarge was delivered, a newspaper re- 
port of a decision of Mr. Justice Story in Wood- 
worth V. Sherman [Case No. 18,019], wliich was 
a motion for an injunction, founded on the re- 
newed patent of Woodworth, in which he re- 
marks, "as to the second point, that on the full- 
■est reflection he had come to the opinion, that 
Mr. Justice M'Lean was right in his decision, 
that an administrator was competent to apply 
for and receive this grant. Tliat to hold other- 
wise would be going contrary to the whole spirit 
and policy of the patent laws." 

[NOTE. There was a verdict for defendant, 
and thereafter a motion was made to set aside 
tlie verdict and for a new trial of the issue, 
which was denied. See Brooks v. Bieknell, 
Case No. 1,946; also, see opinion, given in the 
progress of the suit, as to wliether the assigned 
patent issued to tlie benefit of the assignee 
on renewal. Id. 1,945. For other cases involv- 
ing this patent, see note to Gibson v. Van Dre- 
sar. Id. 5,402, and to Bieknell v. Todd, Id. 1,- 
389.] 



BROOKS {LIGHTNER v.). See Case No. 8,- 
344. 



Case No. 1,954. 

BROOKS et al. v. MEilPHIS et al. 

[3 Cent. Law J. (1876) 356.] ^ 

Circuit Court, W. D. Tennessee. 

CoriiTs — Co^•FLICT of Juiusdictiox — Fkdekai, 
AND State Pkochss — Cosstitutioxal Law — 
Taxation— Judicial, Comity. 

1. Where there is an unsatisfied judgment 
in a circuit court of the United States against 
a municipal corporation, and the court upon a 
proper proceeding has by peremptory mandamus 
specifically directed the levy and collection of 
a tax for the payment of the judgment, the de- 
cision of all the questions that arise in the 
course of the levy and collection of the tax be- 
longs to the circuit court of the United States. 
Thus, whether the writ of mandamus was 
properly awarded, whether the property from 
which it is sought to collect the tax is liable 
to taxation, whether the mode of arriving at 
the value of the pi'operty taxed is a laAvful 
mode, are all questions for the circuit court of 
the United States. And that court having the 
jurisdiction, will, in some mode, control the 
operation of its process, so as to prevent in- 
justice or wrong to any one affected by it. 
But a state court is powerless to interfere with 
the action of the corporation or its officers iu 
the levy or collection of the tax under the 
mandamus. 

[Cited in U. S. v. Jefferson County, Case No. 
15,472; Apperson v. Memphis, Id. 497.] 

2. Where it is sought to control the execu- 
tion of process, a summary application by mo- 
tion, instead of plenary proceedings by bill, 
should be insisted on, save in those instances 
where a review by an appellate court is de- 
sired. ■ 

3. A contract with a municipal corporation 
was made and the work performed, in reliance 
upon a mode of taxation, enabling the corpora- 
tion to perform its part, which afterwards was 
declared to be unconstitutional by the supreme 
court of the state. The legislature afterwards 
supplied the place of the invalid law by anoth- 
er, which gave the power to levy a tax to pay 
the debt. Judgment having been obtained and 
a mandamus applied for to enforce its collec- 
tion, the latter law was repealed. The repeal 
was disregarded, and the same rule applied as 
though the latter law had existed at the date 
of the contract. 

4. A state constitution provided that no "re- 
trospective law, or law impairing the obligation 
of contracts should be passed." Under this 
clause the legislature has no right to repeal the 
only adequate existing remedy to enforce an ex- 
isting judgment, without providing some other 
reasonable mode of enforcement in its place. 

5. From an express grant of power to a 
municipal corporation, to create a debt for a 
specified purpose, a power of taxation for its 
payment, will, in the absence of some other ade- 
quate means of payment, be implied, although 
at the date of such grant there is a statutory 
limitation upon the corporation's general pow- 
er of taxation. 

6. The greatest respect will be paid to the 
practical construction, given by the legislative 
and executive departments to constitutional pro- 
visions in respect to taxation, and their construc- 
tion will be implicitly followed by the federal 
courts, unless most manifestly erroneous. 

* [Reported by W. M. Randolph, Esq., and 
here reprinted by permission.] 
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7. Although in some instances the federal 
courts will delay judgment, to await decisions 
in state tribunals, and follow such decisions 
when made, such course was deemed highly 
impolitic, and was not adopted, where by man- 
damus to pay a final judgment, a tax had been 
directed in conformity with the common usages 
of the state, and the objections urged against 
the lawfulness of the tax had not been raised 
in other cases, or as to taxes levied for other 
purposes. 

In equity. 

This was an application to Hon. H, H. 
EMMONS, judge of the sixth circuit, to pre- 
vent the collection of a tax upon the capital 
of the plaintiffs [Brooks and others], who are 
merchants in Memphis, levied under a man- 
damus from the circuit com-t of the United 
States, for the district of West Tennessee, to 
pay a judgment in favor of Talmadge E. 
Brown, as surviving partner of T. E. Brown 
& Ck)., against the city of Memphis. The 
facts necessary to be tmderstood are: In the 
years 1S67 and 1868, the city of Memphis en- 
tered into conti-acts for paving different 
streets of the city, some with Nicolson pave- 
ment, and some with stone, and -undertook 
to charge the cost of the work on the own- 
ers of the lots abutting the pavement laid 
down, in proportion to the frontage of their 
respective lots on the streets or alleys paved. 
The authority to make the contracts was con- 
tained in an act of the legislature passed in 
November, 1866. Many of the owners of the 
property assessed paid their proportions of 
the cost of the pavement, whilst others re- 
fused to pay, and a litigation to enforce pay- 
ment by those refusing was the result This 
litigation was determined by the supreme 
court of Tennessee in the year 1872, by a de- 
cision that the act of the legislature of No- 
vember, 1866, was unconstitutional, and that 
the contracts for the paving, so far as they 
attempted to charge the cost on the owners 
of the abutting lots, were void, T, E. Brown 
& Co., who had become the assignees of the 
contracts for the laying of the Nicolson pave- 
ment, had a large balance due them for pav- 
ing done, and J. «& M. Loudon, the contract- 
ors for the stone paving, had likewise due 
them a considerable balance. The city, by 
the original contracts, bad guaranteed the 
payment by the properly owners of their re- 
spective assessments according to the terms 
of the contracts, which were half cash on 
the completion of the work, and the balance, 
in equal instalments, in thirty, sixty and 
ninety days. T. B. Brown & Co. brought an 
action against the city for the balance due 
them, and after a litigation, which was final- 
ly disposed of by the supreme court of the 
United States, they recovered in the circuit 
court of the United States at Memphis, on 
the IGth March, 1875, a decree for about 
■^292,000.00, which was the amount then due 
them after allowing all payments. After the 
supreme court of Tennessee had decided 
that the act of November, 1866, which pro- 
vided for charging the cost of paving on the 
abutting property, was unconstitutional, the 



legislature in March, 1873, passed an act pro- 
viding that the city should have power to 
levy a tax, in addition to all other taxes allow- 
ed by law to be levied, sufficient in amount to- 
pay the entire cost of the paving laid down un- 
der the contracts which undertook to charge- 
the cost on the abutting property, and which: 
had been held void. On the 22d day of 
Jilarch, 1875, T. E. Brown & Co. filed their 
petition in the circuit court of the United 
States at Memphis, asking the allowance of 
an alternative writ of mandamus to be di- 
rected to the city, requiring it to levy a tax 
for the payment of their judgment. The al- 
ternative writ of mandamus was awarded 
and issued the same day. It was subsequent- 
ly answered by the city, and on a demurrer 
to the answer, the alternative writ was made 
peremptory on the 30th March, 1875, and a 
judgment pronounced that the city proceed 
each year, for the years 1875 and 1876, re- 
spectively, to levy and collect, at the same 
time and in the same manner that it collect- 
ed other taxes, a tax on all its taxable prop- 
erty, sufficient in amount to pay $125,000.00- 
each year, of the judgment in favor of T. E. 
Brown & Co., and to levy and collect in the 
same manner so much of the $125,000.00 for 
the year 1877 as might be required to satis- 
fy the balance due on the judgment. The di- 
vision of the amount to be paid was by 
agi*eement between Mr. Brown and Mayor 
Loague, in order to favor the tax payers and 
to avoid oppressing them. The judgment 
has never been appealed from. The city in 
pursuance of the mandamus in December, 
1875, levied a tax on all taxable property of 
54 cents on the hundred dollars in value, to 
be applied on the judgment 

It was discovered that the city tax collector, 
while collecting the tax so levied on the oth- 
er taxable property, was omitting to coUect 
it on the taxable capital of merchants. :Mi*. 
Brown made an affidavit of the fact, and 
while Judge Brown was presiding in the cir- 
cuit court of the United States at Memphis, 
in March last, he ordered the city to include 
the taxable capital of merchants amongst the 
property taxed for the payment of the judg- 
ment of T. E. Brown & Co., and to collect 
the same tax thei'efrom that he collected 
from other taxable property, and to pay the 
same over to Mr. Brown, as commanded by 
the original writ of mandamus. In pm-su- 
ance of this order the city tax collector is 
proceeding by distress, where necessary, ta 
collect the taxes due by merchants for the 
purpose of paying the amount commanded 
to be levied and paid. To prevent the collec- 
tion, many of the merchants combined and 
employed counsel, who gave opinions that 
they coidd successfully resist the tax. On 
Jilonday, 24th April, the matter was present- 
ed at chambers at Nashville, to Judge EM- 
MONS, of the United States circuit court, who, 
after hearing coimsel on both sides for parts 
of three days, decided that the tax must be 
paid. The points made by the counsel for the 
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merchants were: First That the circuit 
court of the United. States had no jurisdic- 
tion to determine the lawfulness of the tax, 
and that it should stay the collection until 
there could be a proceeding in the state court 
to test its legality. Second, That the city had 
not at the time the contracts with T. E. 
Brown *& Co. were made, and had not now, 
any general power to levy a tax for the pay- 
ment of the judgment; and that the act of 
1873 was not in force when the contracts 
were entered into; and being repealed by 
the act passed on the 20th day of March, 
1875, and approved by the governor on the 
23d day of the same month, it could not au- 
thorize the tax; and hence, that there was 
uo power in the city to levy the tax for the 
payment of the judgment, as the com*t had 
commanded it to do. And third, that as the 
law of the state of 1873, instead of providing 
for the ascertainment of the actual amount 
of capital that a merchant had invested in 
his business, did provide that the lai'gest 
amount of goods that he had on hand at any 
one time dm'ing tlie year should be taken as 
his capital, it violated the constitution of the 
stiite in respect to equality and tmiformity 
of taxation, and was void. And while it 
was admitted that the city ordinance was 
more favorable to the merchant than the 
state law, in that it levied no privilege tax, 
and took as his capital not the largest amoimt 
of goods he has on hand during the year, but 
the value of his stock on the 1st July, when 
his stock is least, yet, as a matter of fact, as 
the coimsel contended, the city was levying 
and collecting taxes not under its own or- 
dinance, but under the state law. 

Humes & Poston, Wright & Folkes, and 
Olapp & Meux, for plaintiffs. 
Wm. M. Randolph, for defendants. 

EMMONS, Circuit Judge, delivered an oral 
opinion, substantially as follows: 

That this case came before him as upon a 
bill in equity filed by tax payers of the city 
■of Memphis, to restrain the execution of a 
mandamus issued by this covirt, commanding 
the municipal officers to levy a specific tax 
upon specific property. 

The main facts in its support are contained 
in a petition addressed to the court, praying 
a writ of certiorari and supersedeas to these 
same municipal officers. This petition has 
been read as an affidavit in support of the 
application for an injunction. The com-t has 
already decided it had no jm-isdiction direct- 
ly by certiorari, to bring these proceedings 
before it for review. It thought the proper 
remedy was by bill in equity or, more appro- 
priately, by petition, setting forth the facts, 
to stay the proceedings under the order for 
mandamus. There is a denial that in this 
instance the complaining tax payers have in 
fact been assessed under the state law of 
1873, upon the largest amount of goods In 
possession during any day within the year. 



It is averred on the contrai-y by the city, that 
the assessment was predicated upon the 
amoimt of goods on hand on the 1st July, 
a time when in fact the least amoimt of 
goods would ordinarily be held by the mer- 
chant The city ordinance so provides. He 
said he would not delay for an enquiry into 
such fact, deeming it immaterial, and would 
proceed to consider the question, whether 
there was any power in this tribunal itself, 
without the aid of a state court, to protect an 
injured citizen from a violation of his own 
state constitution, caused by the instrumen- 
tality and in direct pm'suance of its own de- 
cree, specifically directing the exact thing 
to be done of which the citizen complains. 
The objection of multifariousness he was 
glad had been waived by the defendants, 
otherwise it might present difficulties. 

The judge remarked, dming the argument, 
upon the general impropriety of tolerating a 
biU in equity by restraining proceedings upon 
a final decree. In a large majority of instan- 
ces, he was confident such practice was im- 
proper. A summary motion upon petition 
or affidavit would ordinarily obtain all tlie 
relief required. Parties were at liberty in 
this instance, subsequently to shape their 
pleadings as they pleased, with a view of ul- 
timate relief in the superior court. They 
coidd determine whether it would be better 
to go up on appeal under plenary proceedings 
in equity, or apply there for a mandamus to 
coerce, on the part of this com*t, the order 
which they ask to stay proceedings. He 
felt it his duty, in view of the practical diffi- 
culties in the way of the citizen's review, to 
afford every facility in the court's power to 
fmrther the attempt. Liberty, therefore, 
would be given nunc pro tune to change this 
proceeding, by bill, into a petition and motion 
to stay proceedings, as they should be ad- 
vised. He could have little doubt the court had 
full power to control the execution of its own 
final process, whenever advised, in any mode, 
that it involved a violation of local law. 
The cases of Simms v. Guthrie, 9 Cranch [13 
TJ. S. 19]; U. S. V. Johnson Co., 6 WaU. [73 
U. S. 166]; Butz v. Muscatine, 8 Wall. [75 
U. S. 575]; Mayor v. Lord, 9 WaU. [76 U. S. 
409]; Dunn v. Clarke, 8 Pet [33 U. S. 1]; 
Christmas v. Russell, 14 Wall. [81 U. S. 69]; 
Taylor v. Carryl, 20 How. [61 U. S. 583]; 
Freeman v. Howe, 24 How. [65 U. S. 450]; 
Buck V. Colbath, 3 WaH. [70 U. S. 334]; Jones 
V. Andrews, 10 Wall. [77 U. S. 327],— and 
other similar adjudications, were referred to, 
and the doctrine deduced that whenever a 
specific act was ordered to be done, or par- 
ticular property named was dh'ected to be 
seized, the court had power to relieve an in- 
jured party from the execution of the order, 
or the consequences of the seizure. 

The nature of the order in this case, and 
the acts complained of as having been per- 
formed imder it were referred to, and said 
to come within the principle of these deci- 
sions. They had not been referred to here. 
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but there were still more applicable judg- 
ments In reference to staying proceedings on 
final process, paying money out of coxn't, ap- 
plications for relief in cases of receivers, and 
a large class of similar proceedings, where 
property was in custodia legis, and where the 
court took jurisdiction of rights, not on ac- 
count of the citizenship of the parties, but 
auxiliary to the principal suit, which brought 
the thing into custody, and where, if the 
court did not act, the party would be remedi- 
less. He thought it would be a singularly 
constituted court if it had power to make an 
order, and had none to restrain its complete 
execution, when judicially informed that it 
involyed a Tiolation of the state constitution. 
He had no doubt the abstract power existed 
to afford the relief asked by the present ap- 
plication. If it were found that the court 
had directed an assessment which was im- 
lawful, an injunction would go, or the court 
would, by order, stay the proceedings and 
modify the rule for mandamus. The denial 
of the writ of certiorari, therefore, did not 
leave the citizen remediless. The scope of 
enquiry in this proceeding was broader still 
than it was in that. Every fact which had 
any tendency to sustain a defence, legal or 
equitable, to the assessment, might properly 
be made a part of such a record as that be- 
fore him. 

The fear was expressed that it would 
greatly impair the efficacy of this class of 
final process, if the rule were established 
that every irregularity in the assessment of 
the tax, must result, as learned counsel for 
these complainants had contended, in an ab- 
solute cessation of all action on the part of 
the comrt, whose order was being executed, 
imtil a certiorari had been obtained by the 
tax payer, taken to the supreme court of 
the state, and there, at the will and leisure 
of the only litigant parties proper to such 
a proceeding, contested to the end. The 
suitor in this court would thus be delayed 
by judicial proceedings to which he was not 
a pax'ty, and over which his own tribimal 
had no control. A far better rule, and one 
he thought existing judgments justified, au- 
thorized this court to decide aU such ques- 
tions, for the pmrpose of, executing its own 
process. He should not take into considera- 
tion the rectitude of his Brother BROWN'S 
order. That would be against the course of 
the coxu't, imless new facts were presented. 
He saw no reason, however, to doubt its 
rectitude. Were it before him he would af- 
firm it 

The question was fully presented, then, 
do the bill and affidavits show the complain- 
ants have any grievance of which to com- 
"* plain? He confessed it was with some doubt 
that he held that the law of 1873 was stiU 
in force for the purpose of collecting the 
present judgment The facts were referred 
to at length. The making of the conti-act in 
reliance upon the law authorizing taxation 
per foot front to the full extent of the price 



to be paid, the fact that all parties then 
believed that the power of taxation existed, 
to enable the city to comply with its agree- 
ment, the justice and the reasonableness of 
the common expectation, based upon a pub- 
lic statute having all the forms of legisla- 
tion, and the financial disappointment and 
distress resulting from its unconstitutionali- 
ty, were considered. The legislature, he said, 
in the performance of a high moral and 
political duty, had substituted the act of 
1S73 for the invalid law. It had honestly 
failed in its duty, misled and deceived the 
citizens into the expenditm-e of many hun- 
dreds of thousands of dollars, placed upon 
the streets and used by the complaining and 
other tax payers of Memphis. As a judge he 
felt disposed to accept this honest political 
action of the sovereign power. He would 
hold the new law where the legislature had 
placed it, exactly in the stead of their xm- 
constitutional enactment And, although quite 
aware none of the judgments upon this sub- 
ject constituted precise precedents for such 
a ruling, he hoped a superior com-t would find 
in their principle a justification for treating 
this remedy as if it existed at the date of 
the contract He proceeded to apply the 
principle in the class of cases he referred to 
to the exigencies of this case. The judg- 
ments of Tennessee in respect to retrospec- 
tive legislation were considered. They were 
thought to wan-ant the proposition, that 
where a remedy had once been accorded, the 
right to employ it existed, and especially 
where, as in this case, its employment had 
actually been entered upon, there was no 
power in the legislature to take away that 
remedy without the substitution of some rea- 
sonable mode of relief in its place. See Pa- 
cific Mail S. S. Co. v. JolifEe, 2 Wall, [69 U. 
S.] 450. The rule had been applied, and he 
thought justly, to a change of the remedy 
created after the inception of the cause of 
action. 

It is the duty in all cases to follow the 
legislative intent, There can be no doubt 
it was most substantially the will of the leg- 
islatmre in the enactment of the law of 1873, 
to afford a remedy specifically for such cases 
as that before the court. So far as it had 
power, the object undoubtedly was to place 
citizens who had been wronged by its un- 
constitutional action, in the exact legal and 
financial condition they would have been 
had the legislature legislated rightfully in 
the outset, and passed the law of 1873, or a 
substitute for it, in place of that which had 
been declared void. The court which treats 
it differently, wiU war with the political pol- 
icy of the state as clearly expressed by this 
statute. That for some unexplained reason 
this better policy changed, and the power 
of keeping promises was repealed, is of no 
consequence to this argument If the right 
once existed to collect this judgment, then 
he thought a right application of principles 
laid down by the court of last resort, and 
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the better reading of the state constitution, 
forbade an ill-timed repentance on the part 
of the legislature, and entitled the suitor in 
courts of justice to the remedies provided 
for the collection of his judgment, unless an 
equivalent and reasonable one was given in 
their stead. If driven to the necessitj^ he 
thought that within the decisions, the power 
of taxation in the general mode provided 
by law, and to the extent required for its 
payment, ought necessarily to be implied 
from a new grant of power by the legislatui-e 
to a municipal corporation to create a debt, 
where no other lawful provision was made 
for its payment. In the two cases of Butz 
V. Muscatine, 8 Wall. [75 U. S. 575], and 
Supervisors v. U. S., 18 Wall. [So TT. S. 71], 
referred to by the complainant's counsel, he 
saw nothing at war with the liberty on the 
part of the com:t to make such, an implica- 
tion, while, in the case of Loan Ass'n v. 
Topeka, 20 Wall. [87 U. S. 655], he saw what 
he understood to be an announcement of the 
doctrine. He thought also the decisions in 
Tennessee, (Nichol v. Mayor, etc., of Nash- 
ville, 9 Humph. 252, and Memphis v. Mem- 
phis Gayoso Gas. Co., MSS.), tended in the 
same direction. Judge EMMONS considered 
at some length the facts relied upon to show 
that the taxation complained of was not 
uniform within the meaning of tlie state 
constitution. He saw nothing having any 
tendency to work such a consequence in the 
operation of these laws. In their practical 
administration it might well be that that 
slight degree of inequality, which could 
never be prevented in any system, might oc- 
cm. This had many times been said to be 
a matter of legislative control, with which 
the courts should not interfere. The ease in 
21 Wall. [88 U- S. 284] (Bailey v. Clark) he 
thought had no application to the meaning of 
the word "capital" as used in the constitu- 
tion and revenue laws of the state of Ten- 
nessee. Did he, however, perceive some 
want of uniformity, and if the case cited 
were, in its principle, applicable to the laws 
now before him, it would be his duty, in 
eonsti-uing a local statute and constitution, 
to follow the practical interpretation which 
all the executive and ministerial officers of 
the state had given them, without objec- 
tion so far as he could see, since their adop- 
tion. The books both English and American, 
contain numerous judgments where such 
practical construction has been followed, 
when quite at war with the literalisms of 
tlie law. Especially have the courts said, 
where constitutions are adopted by the peo- 
ple, and the entire community have ex- 
pressed their satisfaction with a particular 
reading by universal sctlvn under :t, the 
courts AviU acquiesce in their judgment He 
understood the usage had been unifoi-m in 
this regard in the state of Tennessee. 

After the pronunciation of the preceding 
judgment a motion was presented by the 
counsel for the complainants asking the en- 



try of an order granting liberty to the com- 
plainants to take proceedings in the state 
courts to test the legality of the tax. 

To this application Judge EMMONS said: 
"It would be inefficacious unless he stayed 
proceedings, for which order he had already 
decided no sufficient cause had been shown." 
He did not see why the tax was not lawful. 
The order he thought would be unusual and 
improper. It could give no force to the state 
proceedings. It was not a matter for him to 
decide, but it had been said that the com- 
plainants had no remedy if they paid the 
tax, and the fact had been referred to as a 
reason for gi-anting the present request, and 
remarked that he saw no reason why a 
remedy, as between the taxpayer and the 
corporation to recover the amoimt paid, 
should not be sought in the state tribunals. 
And if the tax was unlawful, he did not 
see why they might not have a remedy. If 
there was any answer to such a remedy— 
and he would not say it would not be an 
answer— it would be that the city officials 
were coerced to their action by the mandate 
of this court. If entirely confident such 
would be the consequence, it would make 
no difference in the present ruling. This 
court has no right to abdicate its duty of 
deciding questions legitimately before it, be- 
cause there is no other appellate ti-ibunal 
to rejudge its judgments than the supreme 
court of the United States. In this case a 
review lies there. He conceded eases might 
arise in which, from the greater fitness of 
a state tribunal to determine local questions, 
he Avould await action for the judgment of 
the state court. In an important case re- 
cently, such a coiu-se was taken in the dis- 
ti-ict of Kentucky. But it was not circum- 
stanced like this one. The question was 
novel; there had been no chronic action by 
the state in conformity with that about 
to be sanctioned by the com-t, and there 
was no danger of setting a precedent, 
which would weaken the general efficacy 
of proceedings to collect Judgments in the 
tribunal whose action was stayed. He had 
no doubt of his power to stay proceedings, 
as requested. That he had already ruled. 
But he was entirely clear it would be an 
ill exercise of discretion, where citizens had 
for years submitted quietly to a system 
without objection, and who for the first 
time raised the question of power when 
it was sought to be exerted in favor of a 
suitor of the court He could conceive of 
few cases where tlie duty was more plain, 
than in this, for the com-t to decide the 
merits, and not remit them to other suits, 
and com"ts over which ix has no control. 

NOTE [from original report]. After the 
above decision of Judge Emmons, the mer- 
' uants applied to Judge O. W. Heisliell, of 
the Sh-elby circuit court, for writs of certiorari 
and supersedeas to stay the collection and test 
the legality of the tax that was being collected 
by the city tax collectoi-, under and in pursu- 
ance of the mandamus from the circuit court 
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of the United States. .The application being 
es parte, the judge granted the writs applied 
for, and they were issued and served. The 
city appeared and moved to dismiss the pro- 
ceeding because of a want of jurisdiction in^the 
state court, the circuit court of the United 
States already having possession of the sub- 
ject-matter. The question was argued by the 
same counsel who argued the case before Judge 
Emmons, and also by S. P. "Walker, city at- 
torney. The state circuit court sustained the 
motion to dismiss, Judge Heiskell delivering 
the following opinion: 

"The Merchants v. F. O. Schaper et al. T. 
E. Brown, by a mandamus proceeding, obtained 
from the circuit court of the United States an 
order to the city government of Memphis to 
proceed to levy and collect a tax of fifty-four 
cents on the $100 worth of taxable property of 
the merchants, according to the returns of 
their property on file in the city collector's of- 
fice^ Let it be observed that this judgment of 
the federal court ordered the levy to be made 
upon property 'as already listed and ^returned.' 
Observe again that this property— merchants' 
capital— had not been taxed, as had the other 
property of the city, 'to pay Brown's judgment. 
By this proceeding of certiorari petitioners seek 
to bring before the court and have quashed the 
distress warrants issued by the city tax col- 
lector in obedience to this mandamus proceed- 
ing. The question that meets the court in 
limine is that of jurisdiction. If this question 
is against petitioners, it is decisive of the 
case, and therefore should be first determined. 
Position of defendants is, that another court 
has taken jurisdiction of this matter, and 
therefore this court can not interfere. To 
this petitioners reply: This court is not in- 
terfering with federal jurisdiction or process; 
it is only exerting its legitimate revisory ju- 
risdiction over an inferior state tribunal to 
quash a void proceeding in the hands of a 
state officer. But how is this court to quash 
this proceeding — upon what ground? Upon 
no other than by determining that these 
warrants are wrongfully issued; that is, that 
the federal court erred in its judgment in is- 
suing them. For if these distress warrants 
are void, it is because, as petitioners insist, 
they are levied upon proper^^ not subject to 
their levy. This is what the federal court de- 
termined; It determined that this property— the 
property levied on — is subject to this levy; its 
judgment was to levy upon this property, so 
that it follows necessarily that if this court de- 
termines the warrants void, it pronounces upon 
the correctness of the federal court judgment. 
Now, if that judgment is erroneous, .how can 
this court or any other, except the federal 
courts, determine that question? Certainly 
the judgment of that court is not void. The 
most that can be said of it is, that it is erro- 
neous and should be rever.sed. But this is not 
a revising court And if it were to determine 
the question adversely to the correctness of 
that judgment, what would be the result? 
Only this — the federal court would enforce its 
mandate by proceedings of contempt against 
the city officers, if not against these petition- 
ers themselves; and if this court enforced its 
judgments, we would have an unseemly con- 
flict of jurisdiction in a system which would, 
and indeed almost always has, worked harmoni- 
ously. It must not be overlooked here that the 
question, involved is not whether this court will 
come in conflict with the federal court. It is 
whether it will come in conflict with any court 
of competent jurisdiction which has obtained 
jurisdiction of a cause. The rule is, that juris- 
diction once obtained is retained until the judg- 
ments of the court have been fully executed, 
subject only to appeal or the injunction process 
of a court of chancery on some grounds of 
equitable interference, neither of which juris- 
4FED.CAS. — 19 



dictions this court possesses in this case. The 
question would be the same if it were a cer- 
tiorari to a sister state tribunal to bring up> 
some process issued in obedience to a judgment 
of a chancery court in a like case with the one- 
at bar. It would be the same if this court had 
jurisdiction of this cause, and the federal courts 
were to attempt an interference under like cir- 
cumstances. But those courts have always 
scrupulously recognized the principal of non-in- 
terference with the jurisdiction of state tribu- 
nals in such cases as the one at bar, and pro- 
priety, policy and principle demand of state 
courts a like observance of it. It is needless 
to express an opinion upon the merits of this 
controversy, as this disposes of the case. The- 
court has no jurisdiction, and to attempt tO' 
take it, would be an ungracious, unwarranted,, 
as well as a futile act. Let the supersedeas be- 
discharged, and the petition dismissed. 0. W- 
Heiskell, Judge, etc." 

The merchants thereupon appealed from' the- 
judgment of the state circuit court, dismissing- 
their petition to the supreme court of Tennes- 
see. T. E. Brown, the plaintiff in the judg- 
ment for the payment of which the tax was be- 
ing collected, thereupon applied by petition to- 
the circuit court of the United States, stating- 
the proceedings that the merchants had taken 
in the state circuit court, and praying that such 
proceedings might be had as were necessary to 
vindicate the jurisdiction and process of the 
circuit court of the United States, and secure 
his rights. He made a certified copy of the 
proceedings in the state circuit court a part of 
his petition. The merchants appeared by coun- 
sel before the court without ttie issuance or 
service of process, and the court, Judge Em- 
mons presiding, after hearing the matter, ad- 
judged that the application that had been made 
to the state circuit court, and the use that 
had been made of its process, was a contempt 
of the circuit court of the United States. And 
he thereupon ordered that the merchants should 
at once discontinue and abandon their proceed- 
ings in the state circuit court, and on the ap- 
peal, so far as they attempted or had the ef- 
fect to stay or interfere with the collection of 
the tax which was being collected under the- 
mandamus from the circuit court of the United' 
States. And thereupon the merchants agreed' 
in open court to abandon and dismiss their sev- 
eral writs of supersedeas, and that they would" 
neither take nor claim the benefit of a super- 
sedeas to the judgment of the state circuit court 
dismissing their petition, and that their several 
appeals should have the effect, and only the ef- 
fect, of writs of error without supersedeas, and' 
that they would go into the state circuit court 
and put of record an agreement to the above 
effect, "nie court then dismissed the further- 
prosecution of the proceedings for contempt, at 
the cost of the merchants, and on their applica- 
tion granted them permission to apply to the- 
state supreme court for a supersedeas to the- 
judgment of the state circuit court dismissing 
their petition, whenever the supreme court of 
the United States, to which they propose to carry 
the case decided by Judge Emmons, may decide 
that the circuit court of the United States has 
not, or that the state circuit court has, jurisdic- 
tion of the matters presented by the proceeding- 
in the state circuit court, and that their appli- 
cation in that event should not be taken as a; 
contempt of the court. 

[NOTE. For denial of a motion to dismiss; 
the appeal of the city from a motion to set 
aside the peremptory mandamus requiring the 
taxation of merchants' capital, and to vacate 
the supersedeas of the city on writ of error, see 
Slemphis v. Brown, 94 U. S. 715; and, for af- 
firmation of the order of the circuit court direc*"- 
ing the mandamus to issue, see Id., 97 U. S. 
300.] 
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Case mo. 1,955. 

BROOKS et al. v. MILLS COUNTY. 

[4 Dill. 524;^ 1 N. Y. Wkly. Dig. 387; 2 
Cent. Law J. 719; 1 Law & Eq. Kep. 25.] 

Circuit Court, D. Iowa, 187G. 

PjjEadixg — Plea is Abatejiext in Federal 

COUHT OF THE PEXPESCT OF ANOTHER SUIT IN 

THE State Couht. 

1. A plea in abatement of a cause in the fed- 
eral court that another suit is pending in a state 
court, is not good where the parties to the two 
suits are not the same. 

[Cited in U. S. v. Dewey, Case No. 14,936; 
Brooks V. Vermont Cent. 11. Co., Id. 1,- 
9G4. Distinguished in Radford v. Folsom, 
14 Fed. 99; Latham t. Chafee, 7 Fed. 
524.] 

2. Whether a party, in the United States cir- 
cuit court for any district, may plead in abate- 
ment of a suit therein the pendency of a prior 
suit within the same district, between the same 
parties, and upon the same subject matter, 
discussed, and the cases commented on, by 
Love, J. 

[Cited in Brooks v. Vermont Cent. R. Co., 
Case No. 1,9G4; Seymour v. Malcolm Mc- 
Donald Lumber Co., 7 O. 0. A. 593, 58 
Fed. 961.] 

The complainants [John W. Brooks and AI- 
pheus Hardy] exhibited a biU in equity to 
quiet the title to certain real estate, to which 
the defendant [Mills county] filed a plea in 
abatement, setting up the pendency of a suit 
in the district court of Mills county, Iowa, in- 
volving the same subject matter, to which 
plea the complainants replied that they were 
not made parties to the suit in the JliUs coun- 
ty court. [Plea overruled.] 

Hall & Stone, for plaintiffs. 

D. H. Solomon and L. W. Ross, for defend- 
ant. 

LOVE, District Judge. This cause is be- 
fore the court upon a plea in abatement. 
The plea sets up the pendency of a prior suit 
upon the same subject matter, and between 
the same parties, in the district court of Mills 
county, Iowa. If the plea really presented 
the question which the pleader intended to 
raise, it would be one of no little difficulty. 
That question is whether or not a party may, 
in the United States circuit court for any dis- 
trict, plead in abatement of a suit therein the 
pendency of a prior suit in a state court 
within the same district, between the same 
parties, upon the same subject matter. This 
precise question has never been decided by 
the supreme court of the United States. It 
seems, however, to be assumed by counsel 
that it has been repeatedly decided by the 
circuit courts of the Union. We shall pres- 
ently see how much of truth there is in this 
assumption. 

Let us first, however, consider the ques- 
tion in the light of reason and sound policy. 
If the circuit court of the United States, and a 
state court in the same federal district, may 

■ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



proceed at the same time to adjudicate the 
same matter between the same parties, what 
results must inevitably follow? First, the 
suitor would be harassed by the same litiga- 
tion in two several tribunals of competent 
jm'isdiction. Congress has seen fit so to 
frame the law as to leave the state courts in 
possession of concurrent jurisdiction with the 
United States circuit com't in civil actions 
and suits between citizens of different states. 
Why, then, should the suitor be harassed 
with, two suits at the same time, for the 
same matter, before two courts of competent 
and concurrent jurisdiction? 

Two com-ts so proceeding and exercising 
judicial power within the same territorial 
limits would move upon parallel lines, with 
no authority to review each other's judg- 
ments, and no common superior to bring 
them into harmony. Thus the federal court 
might decide the controversy for the plain- 
tiff and the state court for the defendant, so 
that the parties would have a conflicting ad- 
judication of their rights. The judgment of 
the one court might be a lien upon the de> 
fendant's property, and the judgment of the 
other a lien upon the plaintiff's property. 
The one might proceed to levy execution up- 
on the plaintiff's goods, and the other upon 
the defendant's goods. All this would lead 
to "confusion worse confounded." It would 
tend to bring the two jurisdictions into un- 
seemly and dangerous conflict. 

But it is said that this evil of conflicting 
adjudications could be prevented by very 
simple means. The party first obtaining 
judgment could go into the other jurisdiction 
and plead his judgment puis darrein in bar 
of the action there pending. It is evident, 
however, that this remedy might prove ut- 
terly impracticable and ineffectual; since the 
two courts might render diverse judgments 
on the same day, or, at all events, at times 
so near as to render it impossible for the suc- 
cessful suitor in the one court to set up his 
judgment in bar in the other. Again, the un- 
successful suitor in the one court might very 
easily suspend the judgment against him- 
self by appeal or otherwise, so as to pre- 
vent bis successful adversary from pleading 
his judgment in bar in the other jurisdiction 
in time to make the plea effectual. It wotfld, 
therefore, seem most rational and just that 
a plea in abatement should be allowed in or- 
der to avert consequences so mischievous. 

It must, however, be conceded that the 
current of authority, so far as there is any 
authority on this question, runs in opposi- 
tion to the plea in question. The dicta of 
the United States circuit judges seem to 
proceed upon the assumption that the two 
jurisdictions are foreign to each other in 
the same sense that the courts of independ- 
ent countries and of the different states of 
the Union are foreign to each other. Of 
course the pendency of a suit in a foreign 
country, or even in a state or district differ- 
ent from that of the court in which the plea 
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is urged, would be no matter of abatement. 
Where two jurisdictions exist and exercise 
judicial power over wholly different terri- 
tories, there can be no such mischiefs to be 
iipprehended as I have pointed out, flowing 
from conflicting adjudications and diverse 
liens, and processes of execution. Therefore 
no very serious mischiefs could arise from 
opposite and conflicting judgments upon the 
same subject matter, and between the same 
parties, in two or more different states of 
the Union. But the ^case would be other- 
wise if two such hostile judgments should 
be rendei-ed by competent courts exercising 
judicial power within the same territorial 
limits. Yet some of the United States cir- 
cuit courts seem wholly to ignore this mani- 
fest distinction, and to reason upon the sub- 
ject as if the state courts and the federal 
cii'cuit court in the same state exercised ju- 
risdictions entii'ely foreign to each other. 
I have examined numerous state authori- 
ties, and I find that they go no farther than 
to establish the pi-oposition that an action 
pending in a foreign court, or in a com*t of 
another state of the Union, or in a court of 
the United States in another state or dis- 
trict, cannot be pleaded in abatement. 
Browne v, Joy, 9 Johns. 221; Newell v. New- 
ton, 10 Pick. 470; Walsh v, Dm-ldn, 12 Johns. 
99; McJilton v. Love, 13 HI. 486; Mitchell 
V. Bunch, 2 Paige, 606; Salmon v. Wooton, 
9 Dana, 422. 

In all the reported cases in the federal 
circuit courts, except Loring v. Marsh [Case 
No. 8,514], the prior suits were pending either 
in the com-ts of foreign countries, or in the 
courts of other states, or in some United 
States circuit court for a disti-ict other than 
that of the com-t in which the matter in 
abatement was pleaded. White v. Whitman 
[Id. 17,561]; Lyman v. Brown [Id. 8,627]; 
Wadleigh v. Veazie [Id. 17,031]. 

Loring v. Marsh is not strictly in poiat, 
since it came before the court, not by plea in 
abatement, but by motion to continue the 
cause in the United States circuit court of 
Massachusetts, upon the groimd that the 
same cause was pending in the supreme 
judicial coiurt of that state. Mr. Justice Clif- 
ford, however, seems to have considered the 
motion analogous to a plea in abatement, 
and he discussed it in that view. Thus he 
says, "Cases may xmquestionably be found 
deciding that the mere pendency of another 
suit for the same matter, between the same 
parties, in another jurisdiction, may be plead- 
ed in abatement or in bar of another suit." 
But he adds that, "the undeviating rule in 
this circuit has been that the pendency of 
another action for the same cause in a state 
court is not a good plea in abatement." "Sup- 
pose, however," he adds, "it were other- 
wise, the rule would not apply to this case, 
because the nature of the ■ proceedings is 
different, the parties are not the same, and 
there are questions presented for decision 
here which are not involved in the suit in 



the state court" It wiU not escape notice 
that Mr. Justice Clifford admits that, even 
supposing the plea to be valid, the rule 
woifld not apply to the case he was deciding, 
"because the natiu'e of the proceedings is 
different, the parties are not the same, and 
there are questions presented for decision here 
which are not involved in the state court" 
In view of this statement, the opinion ex- 
pressed by the learned and venerable judge, 
that the pendency of a suit in the stare court 
could not be pleaded in abatement or bar 
in the federal com't in that state, appears 
to be something in the nature of an obiter 
dictum. I have examined carefully all the 
cases cited by him fi-om the reports of state 
and federal decisions, and I do not hesitate 
to affirm that not one of them is in point 
to sustain his dictum when applied to such 
cases as Loring v. Marsh, and the case now 
before us. In the cases cited, the suits plead- 
ed in abatement were pending invariably 
either in foreign counti'Ies, or in other states, 
or in United States judicial districts other 
than the one in which the plea was presented. 
Whoever may wish to verify this statement 
can readily do so by reference to the eases 
cited by Mr. Justice Clifford and also in this 
opinion. I have not examined all the Eng- 
lish eases, but I apprehend that such of 
them as appear to be opposed to the validity 
of the plea relate to the pendency of prior 
actions in the courts of foreign counti'ies, 
or of the British colonies, or Scotland, or 
Ireland, all of which are foreign to the Eng- 
lish judicatm*e. I venture to state that an 
English case cannot be found in which it 
has been held that the pendency of a suit 
in one of the courts of Westminster was not 
a good plea in abatement to a subsequent 
suit in another of the courts of Westminster 
of concurrent jiu-isdiction. Maule v. Murray, 
7 Term R. 470; Imlay v. EUefsen, 2 East, 
453; Dillon v. Alvares, 4 Yes. 358; Foster 
V. Vassall, 3 Atk. 587; Bayley v. Edwards, 
3 Swanst 703; HoweU v. Waldron, 2 Ch. 
Cas. 85; 2 DanieU, Ch. Pr. 721; Story, Eq. 
PI. 741. 

The case now before us presents no real 
difficulty, since it appears upon the face of 
the plea that the parties to the suit in the 
state court are not the same as the parties 
to this bill. The plea must, therefore, be 
overruled, and the respondent required ta 
answer. Plea overruled. 

NOTE [from original report]. The adjudged 
cases do not conclude the exact point that a de- 
fendant may plead in abatement in the federal 
court the pendency of a prior suit, within the 
same district, between the same parties, and up- 
on the same subject matter. The following is 
a brief abstract of the more important cases up- 
on the subject: 

Lyman v. Brown [supra].— Mr. Jenckes, at the 
present term, moved for leave to plead puis 
darrein that the plaintiffs had recovered a judg- 
ment against the defendants for the same cause 
of action in the province of Lower Canada. By 
the Court.— The defendant could not have plead- 
ed the lis pendens in a foreign jurisdiction in 
abatement of this action. See, on this pointt 
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Hart T. Granger, 1 Conn. 154; Ralph v. Brown, 
3 Watts. & S. 399. 

White T. Whitman [supra]. — In the circuit 
court for the district of Rhode Island. Plea: 
The pendency of another action previously com- 
menced in the superior court of the county of 
Windham, in the state of Connecticut By 
Judge Curtis. — "The pendency of another action 
in a foreign court for the same cause i^ not a 
good plea in abatement at common law. The 
question is whether the court of Connecticut is 
to be considered a foreign court within the 
meaning of the law. In Browne v. Joy, 9 
Johns. 221, it was held that such a plea of a 
former siction in another state was not a good 
plea, and in Walsh v. Durkin, 12 Johns. 99, 
the same law was held applicable to a plea of a 
former suit in a circuit court of the United 
States." 

A^'^adleigh v. Veazie [supra] was decided upon 
the express ground that the parties were not the 
s.ime, nor the subject matter the same. In all 
cases in which the pendency of another action 
is pleadable to the second suit, two things must 
concur: First, that the second suit must be by 
the same plaintifE against the same defendant; 
second, that it should be for the same cause of 
action. ''All the cases agree that the plaintiff 
must be the same. In the present case it is 
impossible to say that the cause of action is the 
same." 

In Salmon t. Wooton, 9 Dana, 423, much re- 
lied upon by Mr. Justice Clifford, in Loring y. 
Marsh [supra], the plea was offered in the court 
of chancery of Kentucky. It set up the pend- 
ency of a former action in the circuit court of 
Clarke county, Indiana, another state. 

In Browne v. Joy, 9 Johns. 221, the defendant 
pleaded in the New York court the pendency of 
another action for the same cause in the court of 
common pleas of Bristol, Massachusetts. The 
plea was held bad upon the ground that the 
Massachusetts court was a foreign court. 

In Walsh v. Durkin, 12 Johns. 99, the plea 
was the pendency of another action in the 
United States circuit court for the district of 
Virginia. This is the case referred to by Mr. 
Justice Curtis in White t. Whitman, in which 
he says "the same law was held applicable to a 
plea of a former suit in a circuit court of the 
United States." But the circuit court of the 
United States was for the disti'ict of Virginia, 
whilst the plea was presented in a state court 
of New York. 

In Mitchell v. Bunch, 2 Paige, 606, the bill 
prayed for a writ of ne exeat republica, to re- 
strain the defendant from leaving the state of 
New York until discovery and relief could be 
obtained. A ne exeat was allowed and bail 
fixed at §1,000. The defendant then filed an 
affidavit showing that the complainant had also 
caused him to be arrested in the circuit court of 
the United States, and to be holden to bail in an 
action of debt on the same judgment which was 
the foundation of this proceeding, which suit 
was still pending. The cliancellor ordered the 
ne exeat to be discharged,* on the ground that 
"where a judgment debtor has been sued upon 
the judgment in the circuit court of the United 
States, sitting within the same state, and held 
to bail in such suit, and a bill has been filed 
against him in the court of chancery to obtain 
payment of the same judgment, and a ne exeat 
issued thereon against Mm, the ne exeat will be 
dischirged, unless the complainant elects to re- 
lease the defendant from the arrest and bail in 
the circuit court of the United States;" the 
chancellor saying that, "it certainly cannot be 
necessary, for the protection of this complain- 
ant's rights, that the defendant should be com- 
pelled to give security in two different suits 
pending at the same time in different courts, and 
for the recovery of the same debt." The ob- 
servation of the chancellor that "the mere pend- 
ency of a suit in a foreign court, or in a court 
of "the United States, cannot be pleaded in 
abatement or in bar to a proceeding in a state 



court," is mere obiter, at best. The observa- 
tion would, however, be strictly just if the 
chancellor referred to a United States court 
sitting in some other state or district. In Mc- 
Jilton T. Love, 13 111. 480, the prior cause 
pleaded was in the state court of Missouri. 
The plea was presented in a state court of 
Illinois. In Haight v. Holley, 3 Wend. 258, 
the plea was the pendency of a subsequent 
suit, which was, of course, bad, and so held. 
But Marcy, J., remarks that "Where two suits 
are commenced for the same cause of action at 
different times, the pendency of the former may 
be pleaded in abatement of the latter," In 
Newell Y. Newton, 10 JPick. 470, the court held 
that "a plea that, before the action was com- 
menced, the same plaintiff impleaded the same 
defendant for the same cause of action in the 
court of another state, without averments show- 
ing the jurisdiction of the court of such state- 
over the subject and over the parties, is not 
a good plea in abatement." Whether with 
such averments the plea would be good,, 
quaere? 

It is clear that th6 foregoing cases do not 
go to the length of holding that the pendency 
of a prior suit in a state court is not a valid 
plea in abatement to a suit for the same cause 
and between the same parties to an action iit 
a United Stntes court sitting in the same stato. 
Mr. Justice Miller, in a case in the Minnesota 
circuit, June term, 1875, held that where the 
prior suit pending in the state court was not 
of sufficient scope to afford all the relief sought 
in the second suit in the federal court, and 
would not be conclusive on all the parties as to- 
such relief, it could not be pleaded in abate- 
ment; and so the learned justice thought in re- 
spect of the absence of parties in the first .suit 
having an interest in the matter in litigation in 
the second. And he intimated his inclination 
to the opinion that where the parties are- 
identical and the scope of the subject matter 
equally so, the pendency of a prior suit in the 
state court within the territorial limits of the 
district where the second suit is brought in the 
federal court, may be properly pleaded in 
abatement, or, at all events, will operate to. 
suspend the action in the latter. 
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BROOKS V. MOORHOUSK 

[3 Ban. & A. 229;^ 13 O. G. 499.] 

Circuit Court, D. Massachusetts. Feb., 1S78^ 

Patents— Infringement — Former Adjudication^ 
— Estoppel — Equity — Taking Jurisdiction. 

1. The complainant had previously brought 
an action at law against the defendant for dam- 
ages for the infringement of a patent. The de- 
fendant's default was entered, and an arrange- 
ment was made that the complainant should 
buy the stock of infringing articles which the 
defendant had on hand, and that the defendant 
should thereupon stop the further manufacture 
of them. The arrangement was carried out, 
but the defendant afterwards made and sold 
articles differing very slightly in form from 
those previously made by him, and clearly em- 
bodying the complainant's invention. There- 
upon this suit in equity was brought for an in- 
junction and account: Scld, that the defendant 
was estopped by his previous agreement from 
contesting the validity of complainant's patent. 

[See note at end of case.] 

2. A court of equity will not ordinarily enter- 
tain jurisdiction of a matter which tlie person 
has had an opportunity of litigating in another 

^ [Reported by Hubert A, Banning, Esq., and 
Henry Arden Esq., and here reprinted by per- 
mission.] 
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court, and which had there been decided against 
him, unless it appears that circumstances be- 
yond his control prevented his making the de- 
fence, or trying the question, 

[In equity. Bill by Hiram W. Broots 
against John aioorhouse to enjoin infringe- 
ment of patent No. 68,361 for a shoe but- 
toner, gi-^nted to J. F. Goldthwait, Septem- 
ber 5, 1S6T, and for an accounting. Decree 
for complainant.] 

Charles T. Russell and Charles T. RusseU, 
Jr., for complainant. 

Ambrose Eastman, for defendant, 

SHEPLEY, Circuit Judge. An action at 
law was commenced in this com-t by this 
complainant against this defendant, alleging 
infringement of the same patent now in suit 
in this case in equity for an injunction and 
accoimt. The defendant was personally 
served with process in that suit, and allow- 
ed a default to be entered on the 10th day 
of November, 1874. After the commence- 
ment of the action, an arrangement was 
made between the plaintiff and the defend- 
ant, that if plaintiff would buy the stock 
of boot and shoe buttoners the defendant 
had on hand, defendant would stop the man- 
ufactm-e of the infringing articles. Accord- 
ingly defendant gave to the plaintiflO a re- 
ceipted biU for manufactured goods and for 
wires and handles for tie manufacture, 
amounting to $157.90, which goods plaintiff 
received and paid for at the agreed price. 
Across the face of the receipted bill, Moor- 
house, the defendant, wrote, "I agree not 
to make any more of the Goldthwait button- 
er from this date of our Lord, October 6th, 
1874," and signed it with his name. He 
afterwards continued to manufacture and 
sell buttoners differing very slightly in form 
from those previously made by him, but 
cleary embodying the invention described 
in the Goldthwait patent, of which com- 
plainant is the assignee. When the bill in 
equity in this case was filed, final judg- 
ment had not been entered in the action at 
law, no assessment of damages having been 
made. 

The defendant's answer denies that Gold- 
thwait was the first and original inventor, 
and alleges that prior to the date of the al- 
leged invention great numbers of buttoners 
embodying the invention described and 
claimed by Goldthwait had been imported 
from England and France, and were in com- 
mon use and on public sale in this country 
xaove than two years. Defendant in reply to 
the allegations in the bill in relation to the 
action admits the commencement of the ac- 
tion, and the voluntary default, but avers 
that when the action was brought the de- 
fendant was ignorant of the facts he now 
sets up in relation to the prior manufacture, 
use and sale of the buttoners before Gold- 
thwait's invention, and was ignorant of the 
law and not advised that those facts would 
constitute a defence. The averment in the 
answer of ignorance of the facts does not 



correspond with defendant's testimony in the 
case, from which it would appear that before 
the default he ascertained that the article 
had been imported many years, and that 
the patentee had stolen the patent from a 
French patent by simply reversing. 

Defendant now relies for his defence up- 
on the evidence tending to show an importa- 
tion frpm France and Germany, and the pub- 
lic saie and common use in this country 
more than two years before the application 
for the patent, of articles embodying the 
invention. The complainant, while contend- 
ing that the evidence is not sufficient to es- 
tablish prior invention and use, contends 
that it is not open to the defendant, after 
the default in the action at law, to interpose 
that defence in this proceeding in equity, 
and also that the defendant cannot in a com-t 
of equity deny the binding obligation upon 
him of the agreement. 

The agreement not to make any more of 
the Goldthwait buttoners was founded upon 
a valuable consideration. It was a part 
of the arrangement between the parties for 
the purchase of the stock and materials 
Moorhouse had on hand. Such an agree- 
ment made with full knowledge of the facts, 
and not under duress, and with no evidence 
that it was unconscientious or unreasonable, 
a court of equity wiU enforce. In Sargent 
V. Lamed [Case No. 12,364], where the facts 
are very similar to the facts in this case, 
this court, Mr. Justice Curtis presiding, re- 
fused to allow such an agi'eement to be re- 
pudiated, and enforced its observance by 
injunction. 

Nor will a court of equity ordinarily en- 
tertain jm'isdietion of a matter which the 
person has had an opportunity of litigating 
in another court, and which had there been 
decided against him, up^f^'^s it appears that 
circumstances beyond his control prevented 
his making the defence, or trying the ques- 
tion. Le Guen v. Gouverneur, 1 Johns. Cas. 
437; WUliams v. Lee, 3 Atk. 224; Eamsden 
V. Jackson, 1 Atk. 293; Marriot v. Hamp- 
ton, 7 Term R. 269; Baker v. Whiting [Case 
No. 786]. 

The defendant, both by the proceedings in 
the action at law and the agreement signed 
by him, is concluded from contesting the 
validity of the pjatent. 

Decree for injunction and accoimt accord- 
ing to the prayer in the biU. 

[NOTE. A covenant or agreement not to in- 
fringe estops the parties thereto from contro- 
verting the validity of a patent (Sargent v. 
Larned, Case No. 12,364; Parkhurst v. EZins- 
man. Id. 10,757; Magic Ruffle Co. v. Elm 
City Co., Id. 8,949; Pentlarge v. Beeston, Id. 
10,963; Roemer v. Simon, 95 U. S. 214. And 
see Downton v. Yaeger Milling Co., 9 Fed. 
402), unless such agreement was obtained by 
fraud, surprise, or imposition (Magic Ruffle Co, 
V. Elm City Co., Case No. . 8,949. But see 
Pentlarge v. Beeston, Id. 10,963). 

[Where, in some other action or proceeding, 
the validity or invalidity of a patent has been 
established, the question will not be again liti- 
gated between the parties to the former con- 
troversy or their privies. Allen v. Blunt, Case 
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No. 217; Taylor v. Hyde, Id. 14,309; Miller v. 
Ligsett & Myers Tobacco Co., 7 Fed. 91; Day 
V. Combination Rubber Co., 2 Fed. 570; Du- 
bois T. Philadelphia, W. K. Co., Case No. 4,- 
109; Koemer v. jSTewman, 19 Fed. 98; Child v. 
Boston & F. Iron Works, Id. 258. But see 
Hussell V. Place, 94 U. S. 606; IngersoU t. 
Jewett, Case No. 7,039. To constitute the bar, 
however, there must have been an adjudication 
and final determination on the merits. Allen 
T. Blunt, Case No. 217; Buck v. Hermance, 
Id. 2.081; IT. S. Stamping Co. v. Jewett, 7 
Fed, SG9; IngersoU v. Jewett, supra.] 



Case No. 1,957. 

BROOKS et al. v. NORCROSS et al. 

[2 Fish. Pat. Cas. 661.]' 

Circuit Court, D. Massachusetts. Oct., 1851. 

Patents — Infringement — Suit to Enjoin — Send- 
ing Issue to Jdky — "Patented Abroad" — 
Foreign Patent — Evidence — Combination — 
Equivalents. 

1. The allowance of a jury to settle at law 
the question of infringement arising in a suit 
in equity, is not a right, but is a matter m the 
sound discretion of the court; a discretion to 
be regulated by sound reasons. The chief test 
is, whether the chancery court entertains any 
reasonable doubt as to the law or fact, and 
wants them ascertained for its aid; and if a 
trial at law Is ordered, to remove doubts or 
settle contested rights before a final decision 
in equity, the latter court will still often is- 
sue the temporary injunction, founded on Ibng 
possession of the patent, or other prima facie 
evidence, until a decision is had at law. There 
is much less reason in the United States tri- 
bunals than in England for sending questions 
arising in patent cases to a court of law, be- 
cause the judge is the same in both courts. 

[See Watt v. Starke, 101 IT. S. 247; Allen 
V. Sprague. Case No. 238; Brooks v. Bick- 
nell, Id. 1,944; Poppenhusen v. Falke, Id. 
11,279: Blv v. Monson & B. Manuf'g Co., 
Id. 4,431; ' Cochrane v. Deener, 94 U. S. 
781; Van Hook v. Pendleton, Case No. 
16,851.] 

2. When the facts in the case are examined, 
if the conscience of the court is in such doubt 
as to need the verdict and advice of the jury 
on any particular fact, it will obtain it for its 
own aid; but it can not be on account of a re- 
quest by a party, or on the whole question of 
infringement, involving law as well as fact; 
or of the validity of plaintiff's patent under 
every objection which may be urged against it 
by ingenuity and research. 

3. The very object of allowing a bill for an 
injunction in patent cases is to avoid the ex- 
pense and delay of a multiplicity of suits. 

4. By the words "patented abroad." as used 
in sections 7 and 15 of the act of 1836 [5 Stat. 
119], is of course meant, covered and made 
known to the world by a public patent, so as 
to bring home to the public a knowledge of its 
existence. 

5. It appearing that in France private as 
well as public patents were granted — Held, that 
the defendant must show whether the patent 
was a public or a private grant. 

6. Although copies of the specifications and 
drawings may be put in evidence, yet, without 
the patent itself, the proof required by law 
that they were in truth patented, is defective. 

7. A part of a machine may perform two 
functions, one, for instance, of a pressure roller 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



and one of a bed or rest, and thus all the parts 
of the patented combination may be virtually 
used, although one part is not nominally re- 
tained, but its office is performed by something 
else, under a different name. 

[8. Cited in Ireson v. Pierce, 39 Fed. 798, to 
the point that an English patent does not ex- 
ist, as a patent for uses under sections 4886, 
4920, and 4923, Rev. St, until the enrollment 
or sealing of the complete specification, at 
which time the English patent becomes open 
to the public] 

This was a bill in equity, filed [by Artemus 
L. Brooks, James G. Wilson, and others] to 
restrain the infringement [by Nicholas G. 
Noreross and others] of letters patent grant- 
ed to William Woodworth, for an "improve- 
ment in the method of planing, etc.," more 
particularly referred to in the report of the 
case of Foss v. Herbert [Case No. 4,957]. 
[Application to direct the trial of the ques- 
tion of infringement by a jmy denied.] 

C. li. Woodbmy and C. M. Keller, for com- 
plainants. 
S. Bartlett and F. Giles, for defendants. 



WOODBURY, Circuit Justice. It is re 
quested, as a preliriiinary favor or right, 
that the question of infringement in this 
case be tried by a jury. I am not aware of 
any trial of that kind which is allowed in 
any way in chancery, as a matter of right 
to a party, unless it be in case of a bill in 
chancery to abate a nuisance, which is of 
a public character, and which some individ- 
ual claims to injm'e himself specially. There, 
if the nuisance be denied, courts will usu- 
ally decline to sustain a private complaint to 
abate it; if the question of nuisance be not 
first settled at law and by a jury. Irwin v. 
Dixion, 9 How. [50 U. S.] 10, and in cases 
cited there. 

Such is not the class to which the present 
case belongs. Another set of instances, 
where a jvury is ordered in chancery, is to 
try particular facts, and not to settle at law 
a question of right. It is, too, with a yiew 
to settle facts, on which the coiu't feels 
doubt, and itself wishes the aid of a jui-y 
to do it, and not where the party applies 
for a jury either as a right or favor. This 
is the most numerous class of cases, whei'e 
a jury is used. McLaughlin v. Bank of Po- 
tomac, 7 How. [48 U. S.] 227; 3 Story, 746 
[Allen V. Blunt, Case No. 216]. 

In the argument of counsel, it seems to be 
conceded that the allowance of a jury to 
settle at law the question of infringement, 
is regarded not as a right, but a matter in 
the sound discretion of the court. This, too, 
is the adjudged law in instances of that 
character. Pierpont v. Fowle [Case No. 11,- 
152]; Saunders v. Smith, 3 Mylne & C. 735; 
Jac. 311. 

But this discretion must, of course, be reg- 
ulated by sound reasons. And though an 
English chancellor has said he remembered 
no case where the trial at law was refused 
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when wislied, it is certain there have been 
many. 

The chief test is, whether the- chancery 
court entertains any reasonable doubt as to 
the law or fact, and wants them ascertained 
for its aid. Curt. Pat 383; Webst. Pat Cas. 
473.' And if a ti-ial is ordered at law, to re- 
move doubts or settle contested rights, before 
a final decision in chancery, the latter court 
will still often issue the temporary injunc- 
tion, foimded on long possession of the pat- 
ent, or other prima facie evidence, till a de- 
cision is had at law. Id. 730; Om*t Pat 
381; 14 Yes. 130; 3 Mer. 622. 

Most of the patent cases where the court 
has deemed it proper to dissolve an injunc- 
tion, or refuse one till the paaties' rights are 
settled at law, are those where the defend- 
ant denies the plaintiffs right in his answer; 
and the recoveries against other persons, 
and numerous sales and long possession 
have not been such as to raise a strong pre- 
sumption that tbe patent is valid. Orr v. 
Littlefield [Case 'No. 10,590]; Woodworth v. 
Edwards [Case No. 18,014], and cases there 
cited; 2 Eden, 137; Curt Pat 339; Webst 
Pat Cas. 472; Hind. Pat 30-37. 

But here, the "Woodworth patent, as to its 
validity, has been tried again and again at 
law, and besides the request is not for a 
jury here as to the patent right of the plain- 
tifiC, and its validity^ but as to the infringe- 
ment 

Tn most of the cases cited, and which be- 
long to this head, the patent disputed had 
not been before tried at law as has Wood- 
worth's original, and also his amended pat- 
ent; and like his had not been repeatedly 
sold; and sustained in courts, and long pos- 
sessed. Totally the reverse of all this, as in 
Baskett v. Cunningham, 2 Eden, 138, so 
strongly relied on as to allowing a trial at 
law. 

In the exercise of the discretion, also, 
which it is conceded and shown by the cases 
before, must be exercised hei*e in sending an 
issue, as to rights to be tried at law, this 
court has already adjudged, in respect to a 
copyright, it will not send one, where the 
facts are agreed, and the same judge sits to 
settle the legal rights at law as in equity. 
Pierpont v. Fowle [supra]. 

There is, on accoimt of the judge being the 
same for the equity and the law hearings, 
much less reason than in England, for om- 
sending such questions to a court of law in 
the United States tribunals. 

Again, how could a judge, in the exercise 
of that discretion, send an issue to be settled 
at law which he had before examined and 
settled, both at law and in equity, as, for 
instance, the validity of Woodworth's orig- 
inal patent, as weU as of his amended one in 
1845 V 

But the defendants seem to wish a trial at 
law, more of their own patent and rights 
than the plaintiffs'. They set up as one 
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ground of defense that the machine, now 
used by them, was invented by Norcross 
himself, and is substantially difEerent from 
the Woodworth machine, and hence that the 
use of it is not an infringement on the plain- 
tiffs' right 

And it may be inferred that this ground of 
defense is the matter desired to be tried by 
a jury. If so, the application relating to the 
defendants' right set up, and not the plain- 
tiffs', is not countenanced by the precedents 
generally, and conflicts with the usual com*se 
in chancery as to new matter in defenses, 
rather than old rights claimed and sought to 
be enforced by the plaintiff. Though very 
agreeable to most courts in equity, to be re- 
lieved from deciding on all questions of fact, 
whether offered in defense or in the bill, yet 
one of their most arduous and daily duties 
is to decide them; and if they decline to do 
it, unless in ordinary and adjudged excepted 
cases, they decline to do what neither the 
legislature nor the law in chancery has ex- 
cused them from the responsibility of doing. 
They have no more power to decline this re- 
sponsibility merely because a party requests 
it, or from timidity as to consequences, or a 
willingness to avoid labor, than to decline 
any other duty imposed on them by law. 

When they do or may use a jury in chan- 
cery, as in the other cases before enumer- 
ated, then they have the law so settled pre- 
viously for their vindication; but if they do 
it in other cases, however desirable to a 
party or the court itself, they have not the 
sanction of law and do not only wrong to 
that, but to the other parties in the case who 
oppose the request 

When the facts in this case are examined, 
if the conscience of the com-t is in such 
doubt as to need the verdict and advice of 
the jm-y on any particular fact, I shall be 
most happy to obtain it for my own aid; but 
it can not be on account of a request by a 
party or on a whole question of infringe- 
ment, involving law as well as fact and an 
invention or not of a new and different ma- 
chine by the defendants; or of this and the 
validity of the plaintiff's patent under every 
objection which may be urged against it by 
ingenuity and reseai'ch. The very object of 
allowing a biH for an injunction in this class 
of cases, is to avoid the expense and delay 
of a multiplicity of suits. 2 Atk. 483; 1 
Spence, Eq. Jiu-. 658. 

In respect to the French machines, relied 
on as similar to and earlier than Wood- 
worth's, the date of their supposed invention 
is early enough to overreach Woodworth's, 
one having been in 1817, and amended in 
1818, and the other in 1825. But no evi- 
dence is given of the practical and beneficial 
use of either before 1828, the date of Wood- 
worth's. 

The defendants then rely solely on their 
close similitude to Woodworth's, and their 
having been "patented" before, in order to 



BROOKS (Case No. 1,957) 



^4 Fed. Gas. page 296] 



enable them, under the act of congress of 
1836 [5 Stat. 119], to deprive Wood worth of 
the merit of originality. 

But were these two French inventions ever 
"patented," within the meaning of that word 
in the act of congress? Act of July 4, 183(J. 

The word there is first applied in connec- 
tion with the original issue of a patent, pro- 
hibiting it to .be done by the commissioner 
if the invention has before been "patented" 
abroad. Section 7. It is next used in con- 
nection with the defense to a patent: de- 
claring the defense good if the invention has 
before been "patented" abroad. Section 15. 

The word "patented" as here used, must 
of course mean covered and made known 
to the world by a public patent, so as to 
bring home to the public, generally and prob- 
tibly, a knowledge of its existence, and de- 
prive any one of the credit and protection of 
being original, if he afterward construct a 
like machine. It is impossible, too, general- 
ly, that when the letters are applied for to 
a commissioner here, that he could stop 
them, because before patented, unless pub- 
lic. 

But in the French system of patents at 
that time, there existed private as well as 
public patents, and, for aught which appears, 
there may have been till after 1828, patents 
of the former character, and consequently 
not coming w^ithin the spirit or ordinary 
meaning of the word "patented," as used 
here, in the act of 1S36, to describe what is 
open and should be known to the community. 

There Is some probability that they were, 
in fact, private, as no evidence is offered of 
their general iise in France, either before or 
since. 

The object of having some of their patents 
private was to prevent what is imputed here 
to Woodworth, the knowledge of the valu- 
able inventions in France, and their being 
obtained by "sti-angers" and "vagabonds" 
and carried elsewhere. Reynault, Pat Law, 
150 and 113. 

They are sometimes made secret by the de- 
cision of the assembly, and sometimes by the 
secretary of the interior, from commercial 
or political reasons. 

This vital fact, whethet private or public, 
ought to be made to appear by the defend- 
ant as he sets up the patent as if coming 
within the word "patented" as used in oui* 
own law, when nothing can be within the 
spirit of that law except what is public and 
thus known, open and hence imitable, and 
no other being in use here, such being the 
design and principle in all objections of this 
class, and the analogous classes, the patents 
must have been used publicly, if used before; 
a description of them printed publicly, if 
printed before; an invention of them been 
made public, if made before, and "patented" 
of course publicly, if any way, before. 
Webst. Pat. Cas. 592. 

Again, copies are given in evidence of the 



specifications and drawings of both of those 
machines; but none of the patent itself, in 
either, and without the latter, the proof 7"e- 
quired by law that they were in truth pat- 
ented, is defective, though the probability is 
that they were patented in some way. 

A copy of the patent itself has been omit- 
ted by accident, or because it would disclose 
the fact of the patent being private. 

The French laws at that time required also 
a publication of the patent for a certain 
length of time in the bulletin of the laws, in 
order to make it valid. But no evidence of 
such publication in either of these cases is 
attempted here. Reynault, Pat. Law, 137; 
Perp. Pat in 4 Law Lib. c. 51. 
'Indeed, they do not appear to have been 
published any where or in any way till 1S32, 
at least three or four years after Wood- 
worth's invention. 

The French machines must, therefore, be 
considered as not coming within the require- 
ments of our laws. 

But there is another view of this point, 
and another act of eongi-ess, bearing on it 
which sti'engthens this conclusion. 

By the act of March 3, 1839 [5 Stat 354], 
it is provided; "That no person shall be de- 
barred from receiving a patent for any in- 
vention or discovery, as provided in the act 
approved on the fourth of July, one thousand 
eight hundred and thirty-six, to which this 
is additional, by reason of the same having 
been patented in a foreign country more than 
six months prior to his application. Pro- 
vided, that the same shall not have been 
introduced into public and common use in 
the United States, prior to the application 
for such patent." Now, this, in words, ap- 
plies to what has been "patented in a for- 
eign countiy," and describes what is to 
prevent an issue of letters here. But pat- 
ented abroad means the same thing in the 
defense as in the issue of letters. And if 
in the latter it must, if over six months 
earlier, have also been inti-oduced into use 
in this country. So should it in the former. 
The reason is the same, and the policy is the 
same; and though the act only specifies pat- 
ented in its provision in the case of the issue 
of letters, it must mean patented wherever the 
word is used.or be entirely deficient, destitute 
of equality, and a casus omissus, probably by 
sheer accident. There is no pretense on the 
evidence that either of these French ma- 
chines were ever published or used here at 
all, before Woodworth's patent. 

A piece in a machine may perform two 
functions, one, for instance, of a pressure 
roUer, and one of a bed or rest, and, if thus 
aU parts of Woodworth's combination are 
virtually used, it is no excuse to say one part 
is not nominally retained, but its office is 
performed by something else under a differ- 
ent name. It is not, then, true that only a 
part of the combination is used; and there- 
fore the patent of Woodworth as a whole is 
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not violated. 1 Mason, 447, 474 [Barrett v. 
HaU, Case No. 1,047]; WeDst. Pat. Cas. 225. 

[NOTE. For other cases involving this pat- 
ent, see note to Bicknell v. Todd, Case No. 1,- 
389.] 

Case No. 1,958. 

biiooe:s v. nutt. 

[4 Cranch, 0. C. 470.] ^ 

Circuit Court, District of Columbia. Oct. 
Term, 1834. 

{Slaves — Child Bokn before Mother's Title to 
FuEEDOM Accrues. 
A colored child, born before her mother's 
title to freedom has accrued and become com- 
plete, is a slave of the person entitled to the 
service of the mother at the time of the birth. 

Action, of assaidt and battery, for free- 
dom. The plaintiff's mother, Clara, was the 
slave of James M. Stewart, and sold by him 
to Finley, the defendant's intestate, on the 
24th of July, 1S05, by bill of sale, recorded 
May 10, 1S33, for the term of seven years. 
Finley bound himself to Stewart to emanci- 
pate Clara at the end of the seven years; 
and Stewart bound himself to B'inley then 
to relinquish his right to Clara. The plaintiff 
[Ann Brooks] was born in 1811, before the 
expiration of the seven years, and the bill 
of sale and obligation to emancipate Clara 
was not recorded until after the plaintiff's 
birth. Finley emancipated Clara in 1817, 
but always claimed the plaintiff as his slave, 
she having been born while her mother was 
his slave. On the 3d of June, 1833, Stewart 
made a deed of emancipation of the plaintiff 
<Ann). 

Taylor, for the defendant 

The plaintiff was bom the slave of Mr. 
Finley. Her mother, at tlie time of the plain- 
tiff's birth, was also his slave. She had then 
no present vested right to freedom; it de- 
pended upon Mr. Finley's complying with his 
covenant with Mr. Stewart. The plaintiff 
was the slave of Finley, and not the slave of 
Stewart, and his deed of emancipation was 
void. Thrift v. Hannah, 2 Leigh, 300; Maria 
V. Surbaugh, 2 Rand. [Va.] 228; Scott v. Bob- 
son, 1 Har. & McH. 160. 

Mason, for the plaintiff, contra. 

Clara had an inchoate right to freedom at 
the time of the birth of the plaintiff, who, at 
the time of her birth, partook of the Inchoate 
and contingent right of hjer mother. 

The jury having found the above facts in 
a special verdict, THE COURT (THRUS- 
TON, Circuit Judge, absent) was of opinion 
that the law was for the defendant, and 
that the plaintiff is a slave. 

NOTE [from original report]. See the case 
of Peter v. Cureton [Case No. 11.0101. 

^ [Reported by Hon. "William Cranch, Chief 
Judge.] 
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BROOKS et al. v. The PEYTONA. 
[2 West. Law Month. 518.] 

District Court, D. Wisconsin. June Term, 

1858. 

Seamen — Wages — Right to — Services Esclu- 

SIVELY TVITHIX THE STATB. 

The district court of the TTnited States has 

not jurisdiction of a libel for seaman's wages 

against a steamboat, when the employment and 

services on board were exclusively within the 

state. To entitle a seaman to the jurisdiction 

of the court in admiralty in rem, he must do 

service in a vessel employed in business of 

commerce and navigation between ports and 

places in different states and territories upon 

the Lakes, and navigable waters connecting 

said Lakes, as provided in the act of congress 

entitled "An act extending the jurisdiction of 

the district courts to certain cases upon the 

Lakes, and navigable waters connecting the 

same." Approved February 26, 1845 (5 Stat. 

726). 

[Cited in Whitaker v. The Fred Lorents. 

Case No. 17,527. Cited, but not followed, 

in U. S. V. The Seneca, Id. 16,251; The 

Daniel Ball, Id. 3,564.] 

[In admiralty. Libel by Enoch Brooks 
and others against the steamboat Peytona 
for mai'iners' wages. Dismissed.] 

MILLER, District Judge. This is a libel 
for mariners' wages. It is alleged this 
steamboat is lying in the port of Berlin, and 
is of the bm-den of twenty tons and up- 
wards, is enrolled and licensed for the coast- 
ing trade, and employed in the business of 
commerce and navigation between ports and 
places, in different states and territories, up- 
on the Lakes, and navigable waters connect- 
ing the same. And, said steamboat being 
so employed, these libellants were shipped 
as mariners. It appears in 'proof that, dur- 
ing the time these libellants were on board, 
this steamboat was in the service of the 
Milwaukee & Horicon Railroad Company, 
for the transportation of passengers and 
freight from Bex'lin, the terminus of said 
road, to places on Fox and Wolf rivers, and 
on Lake Winnebago, in this state. In the 
case of Jackson v. The Magnolia, 20 How. 
[61 U. S.] 300, in the opinion, the court re- 
mark: "The constitution, in defining the 
power of the courts of the United States, ex- 
tends them to 'all cases of admiralty and 
maritime jurisdiction.' It defines how much 
of the judicial power shall be exercised by 
the supreme com-t only; and it was left to 
congress to ordain and establish other courts, 
and to fix the boundary and extent of their 
jurisdiction; congress might give any of 
these courts the whole, or so much of the ad- 
miralty jurisdiction as it saw fit. It might 
extend their jurisdiction over all the navi- 
gable waters, and all ships and vessels there- 
on; or over some navigable waters and ves- 
sels of a certain description only. Conse- 
quently, as congress had never, before 1845, 
conferred admiralty jurisdiction over the 
northern fresh-water lakes not navigable 
from the sea, the district coiu:ts could not 
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assume it by virtue of tliis clause in the 
constitution. An act of congi-ess was there- 
fore necessaiy to confer this jurisdiction on 
those waters, and was completely within the 
constitutional power of " congress." See, 
also, the ease of The Genesee Chief v. Fitz- 
hugh, 12 How. [53 U. S.] 443. That act of 
congress is entitled "An act extending the 
jurisdiction of the district courts to certain 
cases upon the Lakes, and navigable waters 
connecting the same." It provides "that the 
district coiu-ts of the United States shall 
have, possess and exercise the same jurisdic- 
tion in matters of contract and tort arising 
in, upon, or concerning steamboats and oth- 
er vessels of twenty tons burden and up- 
wards, enrolled and licensed for the coasting 
trade, and, at the time, employed in busi- 
ness of commerce and navigation between 
ports and places in different states and ter- 
ritories, upon the Lakes and navigable wa- 
ters connecting said Lakes, as is now pos- 
sessed and exercised by the said courts in 
cases of steamboats and other vessels em- 
ployed in navigation and commerce upon 
the high seas, or tide waters within the ad- 
miralty and maritime jurisdiction of the 
United States." 5 Stat 72G. This steam- 
boat is, no doubt, of more than twenty tons' 
burden, and is enrolled and licensed for the 
coasting trade; but, at the time the services 
propounded for in this libel were performed 
by the libellants, she was not employed in 
business of commerce and navigation between 
ports and places in different states and ter- 
ritories upon the Lakes and navigable wa- 
ters connecting said Lakes, but, exclusively, 
within this state, on the Fox and Wolf riv- 
ers and Lake Winnebago. And also, at the 
time of filing this libel, this steamboat was 
employed in the same service, and within 
this state exclusively. This libel cannot be 
sustained; but it must be dismissed for 
want of jurisdiction. 

I do not intend to decide that this steam- 
boat, while employed exclusively on waters 
within this state, is not subject to and with- 
in the provisions of the several acts of con- 
gi'ess, imposing duties on steamboats enroll- 
ed and licensed for the coasting trade; but I 
merely, at this time, decide that these hbel- 
lants have not brought their case within the 
act of congi-ess, conferring jurisdiction on 
this court in a matter of contract. 

[NOTE. The act of 1845 (5 Stat. 726) is con- 
fined to vessels navigating or employed in eom- 
merce between different states. Allen v. New- 
berry, 21 How. (62 U. S.) 244; The Troy, Case 
No. 14.192; JJaguire v. Card, 21 How. (62 U. S.) 
248; Whitaker v. The Fred Lorents, Case No. 
17,527; Merritt v. Saekett, Id. 9,484; Ludding- 
ton V. The Nucleus, Id. 8,598; Poag v. The 
McDonald, Id. 11,239; New Jersey Steam 
Nav. Co. V. Merchants' Bank, 6 How. (47 U. 
S.) 344; Nelson v. Leland, 22 How. (63 U. S.) 
48; Moore v. American Transp. Co., 24 How. 
(65 U. S.) 1. But see The Mary Washington, 
Case No. 9,229; The Sarah Jane, Id. 12,349; 
The C'anton, Id. 2,388; The ilay Queen, Id. 
9,360; The Belfast, 7 Wall. (74 U. S.) 624, 
635; Western Transp. Co. v. The Great West- 
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em, Case No. 17,443; The Elmira Shepherd, 
Id. 4,418; Carpenter v. The Emma Johnson, 
Id. 2,430. 

[The jurisdiction extends to contracts of 
affreightment between ports of the same state 
where, in pursuing the voyage, the vessel 
passes beyond the jurisdiction of any state. 
Carpenter v. The Emma Johnson, supra. Ves- 
sels navigating the Erie canal, in the state of 
New York, are within the jurisdiction. Ma- 
lony V. City of Milwaukee, 1 Fed. 611. Com- 
pare Poag V. The McDonald, Case No. 11,- 
239. The admiralty jurisdiction does not de- 
pend on the power of congress to regulate com- 
merce. The Commerce, 1 Black (66 U. S.) 
574; Langley v. The Syracuse, Case No. 8,068; 
The Brooklyn, Id. 1,938: The Leonard, Id. 8.- 
256; The Belfast, 7 Wall. (74 U. S.) 624, 635; 
Western Transp. Co. v. The Great Western, 
Case No. 17,443.] 



Case No. 1,960. 

BROOKS et al. v. PHOENIX MUT. LIFE 
INS. CO. 

[16 Blatchf. 182;^ 8 Ins. Law J. 740; 8 Re- 
porter, 774.] 

Circuit Court, D. Vermont. April 15, 1879. 

Life Issuh.\nce — Participating Policy — Divi- 
dend — Cancellation of Premicm Notes— Re- 
jiovAL OP Causes— Act March 3, 1875— Costs — 
Recovery Less than SoOO. 

1. A mutual life insurance company insured, 
by an endowment policy, the life of a hus- 
band for the sole benefit of his wife, in an 
amount payable to her on a day named. For 
four years the company accepted the notes of 
the husband as payment of one-half of the an- 
nual premium. The notes were given on the 
representation by the company that they would 
be paid by dividends. The notes pledged the 
policy and all payments which might become 
due thereon, to the company, for the payment of 
the notes. In a suit by the husband and wife, 
in the right of the wife, against the company, 
to recover the amount insured, the plaintiffs 
claimed that the dividends declared, if cred- 
ited on the notes, would pay them in full. The 
defendant claimed that the amount due on the 
policv was the sum insured, less the amoiint 
due on the notes: Held, that the company was 
liable for the amount insured without any de- 
duction for the unpaid notes. 

2. The suit having been removed into this 
court, under the act of ilarch 3d, 1875 (18 
Stat. 470), it was held, under § 6 of that act, 
and § 968 of the Revised Statutes of the Unit- 
ed States, that the plaintiffs were not entitled 
to costs, because their recovery was less than 
$500, exclusive of costs, but that they ought not 
to pay costs. 

[See Coggill v. Lawrence, Case No. 2,957.] 

[At law. Action by Samuel T. Brooks and 
Lncy C. M. Brooks, his wife, against the 
Phoenix Mutual Life Insm-ance Company 
npon an insm-ance policy. Judgment for 
plaintiff.] 

HeniT C. Ide, for plaintiffs. 
Walter P. Smith and Luke P. Poland, for 
defendant. 

WHEELER, District Judge. This is an 
action of assumpsit, npon an endowment 
policy of assurance upon the life of Samuel 
T. Brooks, and has been ti'ied by the court 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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upon -wiutten waiver of a jury. The rights of 
the parties are to be determined upon the 
legal effect of the contracts in respect to 
this assm-ance, entered into by them. The 
principal conti'act was procured by Samuel 
T. Brooks, for the benefit of the other plain- 
tiff, his wife. He was shown a circular of 
the defendant company, in which it was set 
forth, that one-half of the first fom- pre^ 
miums would be payable in notes, aftei* 
which dividends would be applied directly 
to the payment of premiums, and that: "In 
the settlement of all mutual policies a div- 
idend will be allowed for each year on 
which the assured has received no dividend." 
The annual premium was fixed at two hun- 
dred and twenty-one dollars. He paid one 
hxmdi'ed and ten dollars and fifty cents in 
cash, and executed his note for the same 
amount, payable in one year, with interest 
annually, at six per cent., in advance, which 
specified what it was for, and provided that 
the "policy, and all payments and profits 
which may become due thereon, are hereby 
pledged and hypothecated to said company 
for the payment of this note," and delivered 
it to the company. The policy was there- 
upon issued, dated April 6th, 1866. The 
operative part of it, material to the present 
inquiry, ran thus: "This policy of assurance 
witnesseth, that the Phoenix Mutual Life 
Insm'ance Company, in consideration of the 
representations made to them in the applica- 
tion for this policy, and of the sum of two- 
hundred and twenty-one dollars to them in 
hand paid by Lucy C M. Brooks, and of 
the annual premium of two hundred and 
twenty-one dollars to be paid on or before 
the sixth day of April, in every year during 
the continuance of this policy, do assm-e 
the life of Samuel T. Brooks, of St. Johns- 
bury, in the county of Caledonia, state of 
Vermont, for the sole and separate use and 
benefit of the said Lucy C. M. Brooks, in 
the amount of two thousand dollars, payable 
to the said Lucy 0. M. Brooks, or her execu- 
tors, administrators, or assigns, on the 6th 
day of April, 1878, and, in case the said 
assured shall not pay the said annual premi- 
ums on or before the several days hereinbe- 
fore mentioned for the payment thereof, 
then and in every such case the said com- 
pany shall not be liable to the payment of 
the sum insured, or any part thereof; and 
this policy shall cease and determine." Be- 
fore making the second annual payment, 
a doubt arose in the mind of Mr, Brooks, 
as to whether these notes would be deducti- 
ble from the policy in case he should live till 
it should become due, and he wrote to the 
general agent of the company, inquiring how 
that would be, and received an answer stat- 
ing, that, "in the settlement of all mutual 
policies, we allow dividends and they cancel 
the notes." Relying upon this statement, as 
well as upon what he had before read in the 
circular, he proceeded to make payments 
upon the policy in the remaining iliree of 



the first fotu: years, giving notes, like the 
fii'st, for one-half of the premiums, and pay- 
ing the other half, with interest on the notes, 
in money. The dividends declared by the 
company in those four years were fifty per 
cent of the amount of the premiums, and 
just equal to the amount of the notes. He 
received none of those dividends. After 
those years the premiums were settled in 
such manner that there is now no question 
about them. At the settlement of the last, 
a i-eceipt was given, dated April 6th, 1877, 
in which it was stated, that, "said contract, 
with all its conditions, is hereby continued 
in force imtil the 6th day of April, 1878, and 
no longer. But, in case any note or notes 
given as part of cash premiums on said 
policy shall not be paid on or before ma- 
turity thereof, said policy shall at once be- 
come void, without fiurther notice." In the 
year 1878 the company declared a dividend 
of twenty per cent, on the amotmt of premi- 
ums paid on policies of this class; they esti- 
mated that the three succeeding dividends 
would be of the same amount, and computed 
the amount due on the policy, by deducting 
the amount of the four notes, after applying 
fomr dividends of that amoimt upon them, 
and offered the amounts to the plaintiffs, 
which they refused, claiming the full two 
thousand dollars, and brought this suit io, 
recover that amount, in the state court. 
After removal of the cause from that court, 
the plaintiffs received the amount which the 
defendants admitted to be due, with interest 
and costs to that time. The plaintiffs sue in 
the right of the wife, and claim that the 
notes given under the representations made 
in respect to their being given, should be 
considered as satisfied by the dividends de- 
clared in the years in which they were given, 
or by other dividends sufficient to cancel 
them, and that they are rot collectible of 
any one; and that, if they are not so satis- 
fied, and are still collectible of Mr, Brooks,, 
they cannot reduce the amount which the 
wife is entitled to by the terms of the policj^ 
itself. The defendant claims that the premi- 
ums have not been paid but by the notes, 
and that they are made a charge upon the 
policy and the amount due thereon, by their 
express terms, by which the wife is bound. 

The policy sets forth the undertaking, of 
the company only. That was to pay the sum 
of two thousand dollars at the time specified, 
if the premiums should be paid. The right 
to dividends grew out of becoming a member 
of the company, and was not set forth in any 
written contract. There was no agreement 
to pay the premiums. The policy could not 
be continued in force, except for its value 
under the law, as being non-forfeitable, with- 
out paying them, but, whether they should 
be paid and it should be continued in fuH 
force, or payment should be omitted and it 
left to fall back to its existing value, was op- 
tional with Mr. and Mrs. Brooks, wholly. 
The statements in the prospectus and letter 
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•of the agent were representations as to how 
the condition for keeping the policy on foot 
-conld be performed. They did not affect, nor 
profess to affect, the agreement of the compa- 
ny to pay if the condition should be perform- 
ed. They bound the company to accept certain 
things as performance. The condition was 
performed as was represented would be ac- 
cepted, what was done was accepted, and 
tlie acceptance was evidenced by the receipt 
of April 6th, 1877, by the tenns of which the 
policy was continued in force until April Gth, 
1878, when it fully matured, and the sum 
specified became due to tlie wife. There is 
nothing in the case which can, by any con- 
struction, or is claimed to, diminish the right 
■of the wife to the two thousand dollai-s prom- 
ised to be paid, except the giving the four 
notes by the husband, and his agreement 
■contained in them, that the policy and all 
payments or profits which might become due 
"thereon were thereby pledged and hypothe- 
cated to the company for the payment of the 
notes. By the charter of the defendant, * 
which is a law of the state of Connecticut 
Tinder which the defendant exists, (section 6,) 
it was provided, that such a policy as this, 
for the benefit of a married woman, shovild 
enm'e to her separate use and benefit, inde- 
pendently of her husband. And, by the law 
•of the state of Vermont, where both the hiis- 
band and wife reside, and where the eon- 
tiuct was entered into by the agent of the 
defendant, and has its situs, the same provi- 
sions are made with respect to like policies. 
■Gen. St. Vt. 472, § 23. By either law, there- 
fore, as well as by the terms of the policy 
itself, the sum due on the policy belonss to 
the wife and not to the husband, and she 
could not be divested of her right to It ex- 
cept by some act that would bind her. Sh« 
has never done anything herself that would 
•qualify her right to it. It is not shown, un- 
less it arises from the circumstances, that 
her husband was ever authoi'ized to create 
any charge upon it for her. If any implica- 
tion of agency would arise, he did not act nor 
assume to act under it. He executed the 
notes in his own name, without professing 
to act for any one else. "Whatever right he 
had to the policy would be affected by his 
act, but he does not appear to have had any. 
He bound himself by his promise to pay 
•contained in the notes, but not the property 
of his wife in the policy. So, without look- 
ing into the obligation on his part now to 
pay the notes, she is entitled to recover. 

But, if the right to recover the balance due 
■on the policy depended upon the obligation 
to pay the notes, the result might not be any 
different. They were executed and delivered 
to stand against dividends, in making up the 
several annual premiums. This was mutual- 
ly understood between him and the company. 
They were all executed in view of the state- 
ment on the prospectus before quoted, that a 
dividend would be allowed for each year on 
which the insured had received no dividend. 



The insured received no dividend for the 
yeai-s on which the notes were given. On 
each of those years a dividend of fiftj' per 
cent was declared. The dividends declared 
are the ones he is entitled to. The company 
is bound to allow those dividends against 
the notes, to make good that representation. 
If it should do less it would not keep its 
faith. These dividends exactly equal the 
notes in amount, and exactly pay them. The 
last three of the notes were exeeutod and de- 
livered in reliance upon the letter of the 
agent, stating, that, in the settlement of all 
mutual policies, they allowed dividends and 
they canceEed the notes. That letter was 
written while dividends of fifty per cent, 
each on the premiums paid were being de- 
clared, and such dividends must have been 
those which he refeiTed to. 

It is argued, with plausibility, that as 
many dividends have been allowed as pre- 
miums have been paid, and as many as there 
were years in which premiums were paid, 
and which were as large as the profits would 
allow, and that thereby the representations 
were made good, although the dividends 
were not so large as the parties all expected. 
And it is, doubtless, true, that by becoming 
a member of such a mutual company a party 
would only be entitled to such dividends as 
the profits would warrant, although much 
less than expected and than it was held out 
they would be, if the right ones should be al' 
lowed. But here the company has allowed 
to this policy four dividends, each eqxial to 
that of the last 5'ear, and much smaller than 
the others. And there was nothing in the 
transaction to indicate that no dividends 
were to be allowed for four years, and then 
four were to be allowed fo^r one j'ear. If 
the dividends had been all alike, as they had 
generally been before, there would be no dif- 
ference in proceeding In that mode, but, when 
there came to be a difference, the party had 
the right to have the proper ones reckoned. 

The plaintiffs have relied upon other repre- 
sentations in the prospectus, to the effect, 
that such insurance would be a good invest- 
ment, as such, of the money paid, sui-e to re- 
turn the full amount with a good rate of in- 
terest. But such statements were merely 
commendatory ex3)ressions of opinion, to be 
relied upon at peril. 

There is some doubt whether this cause 
was removable into this court at all. The 
test is the matter in dispute, which, in this 
class of cases, must exceed -five hundred dol- 
lars. In this ease, especially after the tender 
was made and received, it was considerably 
less than that. The tender was made before 
the removal, but is said, and, for aught that 
appears, correctly, not to have been received 
until after, and then. It appears, under a 
stipulation that the removability of the case 
should not be affected by it. Probably, the 
stipulation would not help the jurisdiction; 
but, there has been no motion made to re- 
mand the case, and, as the want of jurisdlc- 



[4 Fed. Cas. page 301] 



tion is not clear, the cause is retained, al- 
tliougb, wlien it appears, of course distinct- 
ly, it seems to be made, by tbe act of Marcli 
3, 1875 (18 Stat 470), to determine the juris- 
diction of the circuit coui-ts of the United 
States, &c., the duty of the court to remand 
the ease, of its own motion. But, in section 
9GS of the Revised Statutes of the United 
States, it is provided, that, in cases original- 
ly brought in a circuit court, in which the 
jurisdiction depends upon the amount in dis- 
pute, if the plaintiff recovers less than five 
hundred dollars, exclusive of costs, he shall 
not be allowed, but, at the discretion of the 
court, may be adjudged to pay, costs. In 
the act mentioned, it is provided, (section 6,) 
that, in all suits removed under its pro- 
visions, the circuit court shall proceed the 
same as if they had been originally com- 
menced there, and the same proceedings had 
been had there, ?is had been had in the state 
com't This appears to include proceedings 
in respect to costs as well as the other pro- 
ceedings in a ca\ise. This cause was re- 
moved under that act, and comes within the 
provisions of it, and those of the section of 
the Revised Statutes cited. Under both, the 
plaintiffs are not entitled to recover costs, 
but no reason is seen for adjudging them to 
pay costs. The costs in the state court were 
paid as a part of the sum tendered, express- 
ly for that pm-pose, and the part so tendered 
must rest as so applied, and cannot be taken 
out of the amount of the demand. The ob- 
ject of the statutes is to restrain bringing 
suits into the federal com*ts where the 
amount in dispute, not the amount claimed, 
is less than five hundred dollars. In this 
case, the amoimt really in dispute was al- 
ways clearly less than that sum. 

There must be a judgment for the plain- 
tiffs, for the balance due, §294.58, without 
costs. 



Case Wo. 1,961. 

BROOKS V. SNELL. 

[1 Spr. 48; 6 Law Rep. 71.] * 

District Court, D. Massachusetts. March 
Term, 1843. 

Seamen— PnoTnoTioN— Tort op Master— Settle- 
MEST OF Suit. 

A settlement with a seaman of his claim for 
damages for a tort, although made after suit 
brought, and in the absence of his proctor, will 
be upheld, if it was made fairly and under- 
staudingly, and it does not appear that the 
consideration paid was inadequate. 

[Cited in Angell v. Bennett, Case No. 387; 
Collins V. Nickerson, Id. 3,016.] 

In admiralty. This was a libel by the 
steward of the ship Sophia agamst the mas- 
ter, for personal damage. After service by 
arrest, and when a day had been appointed 
for a hearing, the master effected a settle- 

^ [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., and here reprint- 
ed by permissioiu] 
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ment with the libellant, in the absence of his 
proctor, for the sum of sixty dollars, obtain- 
ing -his receipt in full, and then tendered the 
legal costs to the proctor. The proctor re- 
fused to receive the same, and on the day ap- 
pointed brought the case up for a hearing. 
The evidence not being ready, to avoid the 
expense of taMng depositions which would 
be useless, if the settlement should be upheld 
by the court, it was agreed to submit the- 
question to the advisement of the court, upon 
affidavits, whether the settlement as made 
should be sustained. It appeared that the 
libellant's proctor had offered to settle the 
suit for one himdred dollai-s and costs, which 
the master refused; and that the master 
then, by the advice of his own proctor,, 
sought out the libellant to procure a- settle- 
ment with him for a less sum, his proctor 
first warning him that the settlement would 
not be upheld, if any misrepresentations 
were made to the steward, or any advantage 
taken of him. The libeUant made affidavit 
to the effect that he had been advised by his 
proctor not to settle the cause with the mas- 
ter, and that the master had made gi-eat ef- 
forts to induce him to settle, which had been 
seconded by the friends of the master, the 
owner's clerks, and others, and that the mas- 
ter had misrepresented material facts to him, 
and that he finally received the sixty dollars 
under the influence of these misrepresenta- 
tions and other persuasions. The master, in 
his affidavit, denied the misrepresentations 
and all attempts to mislead or take advan- 
tage of the libellant [Settlement sustained.) 

R. H. Dana, Jr., for libellant 
B. R. Cm-tis, for respondent 

SPRAGUE, District Judge. Settlements 
made between seamen and masters or own- 
ers, are always narrowly watched by courts 
of admiralty. Seamen are considered as be- 
ing under a disadvantage in such transac- 
tions, and they ai-e not strictly held to the 
letter or form of their acts, if there seem to 
have been any undue means used to bring 
about an imeciual settlement. In such cases, 
the court will not hold the claim to have 
been settled. In all these matters, seamen 
are the wards of the admiralty. Yet settle- 
ments made by seamen are allowed. They 
are not incapacitated from settling their 
claims, either before or after suit brought. 
They are not compelled to go into court; nor, 
when there, are they compelled to leave the 
settlement of their cause to their proctor, or 
to the com't 

The duty of the court, and its difficulty is, 
to determine what settlements shall be up- 
held, and what set aside. One, and in many 
cases the best, means of determining this, is 
the nature of the settlement itself. If it 
seems to be an unequal and disadvantageous 
one to the seaman, there will be ground for 
relieving him from it, imless the other side 
show circumstances sufficient to satisfy the 
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court, that tlie seaman was under no disad- 
vantage, either from ignorance of his rights, 
mistake of facts, fear, or strong moral du- 
ress. This means of judging I am now without. 
There being no evidence upon the merits of 
the case, I cannot determine whether the 
■amount paid the seaman upon the settlement 
was a reasonable compensation, or not. If 
jLiis release were offered in bar, at the hear^ 
ing on the merits of the cause, after the 
pleadings were closed, and when all the evi- 
dence could be seen, so that I might form an 
opinion of the amount due the seaman, and 
the amount specified in the release as paid 
in full discharge should then appear grossly 
inadequate, I should need but few cireum- 
■stanees showing the exercise of influence 
■over the seaman, to lead me to disregard the 
settlement made in the absence of the proc- 
tor, especially if the proctor seemed to have 
been designedly avoided. But, as tlie ques- 
tion now stands, as I am merely acting ad- 
visorily, at the request of the parties, and 
liave no means of determining upon the suf- 
ficiency of the amount paid, I must look sole- 
ly at the circumstances attending the settle- 
ment; and in them I must find either mis- 
representation [or ignorance of law or of 
material facts or other things,] - or facts 
showing an advantage actually taken of the 
seaman, to set aside a settlement made for 
what I must assume to be a reasonable sum. 
I must take the affidavits offered to be 
true, unless expressly contradicted [and dis- 
approved by superior evidence.] ^ It seems, 
then, that the libellant is a man of unusual 
intelligence for his station in life, that he bad 
been informed fully of his legal rights by his 
proctor; been put in possession of all mate- 
rial facts, and warned against making an un- 
equal settlement with the other side. It 
must be borne in mind, too, tliat Captain 
Snell sought the libellant by tbe advice of his 
own proctor, and therefore must be supposed 
to have done so, without imagining any im- 
propriety in the act. The libellant met him, 
fifter being put on his guard, and in posses- 
■sion of all material facts. A settlement was 
made deliberately in the presence of the 
friends of each party for a sum which I can- 
not assume to have been inadequate, and 
the costs of com-t were secured to the proc- 
tor. Such being the case, I cannot set aside 
the settlement, unless upon some other facts 
proved. The only facts alleged are certain 
misrepresentations. (His honor went into an 
examination of the evidence, and said that 
these allegations were not proved, and pro- 
<;eeded,) Had there been proved, either a 
misrepresentation of a material fact, or an 
advantage taken of the ignorance of the libel- 
lant in his proctor's absence, or could I have 
examined into the sufficiency of the sum 
paid, and found it gi*ossly unreasonaole, such 
as a man dealing upon an equality of terms 
would not have made, after allowing a large 

^'[From 6 Law Rep. 71.J 



discount for a desire to put an end to a 
troublesome suit, with its delays and haz- 
ards, so injurious to a seamen; I should have 
disregarded the settlement, and allowed the 
parties to come to a hearing upon the merits. 
Indeed, they may do so now, as my opinion 
is mex'ely advisory; but if they do, and the 
release is set up in defence, I shall hold it a 
sufficient bar, unless upon full evidence, the 
sum paid shall seem to be so grossly dis- 
proportioned to the injm-y proved, as to raise 
a strong presumption of unfairness in the 
transaction. 

Upon this advisory opinion, the costs were 
received by the libellant's proctor, and an 
enti*y made of dismissal by consent. 

NOTE [from original report]. See The Plan- 
et iOftse No. 11,204]; Collins v. Nickerson [Id. 
3,016]. 
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BROOKS et al. v. STOLLEY. 

[3 McLean, 523;^ 2 West. Law J. 396; 2 
Rohb. Pat. Cas, 281.] 

Circuit Court, D. Ohio. April Term, 1845. 

Jurisdiction— Specific Perform axce--Coxtract 
FOR Use of Patent Right — Patents — Condi- 
tional License — Infringement — What Con- 
stitutes — Injunction — Rights of License — 
Abandonment of License — Equity — Reforma- 
tion OF Contract. 

1. The circuit court of the United States has 
no jurisdiction to enforce the specific execution 
of a contract for the use of a patent right, 
where the parties live in the state where suit 
is brought: but they may, by injunction, pro- 
tect the right of the patentee or his assignee 
from infringement. 

[Cited in Goodyear v. Union India Rubber 
Co., Case No 5,586. Cited, but not follow- 
ed, in Kartell v. Tilshman, 99 U. S. 555; 
Teas T. Albright, 13 Fed. 411.] 

2. If a license to use a patented machine be 
conditional, the conditions must be performed, 
or there can be no right to the use. The use of 
the machine, under such circumstances, is an 
infringement, and may be injoined. There is 
no pretence of right, under the license, in such 
a case, and the question must be considered as 
though no license had been granted. 

[Cited in Cohn v. National Rubber Co., Case 
No. 2,968; National ilanuf'g Co. v. Meyers, 
7 Fed. 358; Siebert Cylinder Oil-Cup Co. 
V. Detroit Lubricator Co., 34 Fed. 221.] 

3. When a license to use a patented planing 
machine was granted, on rendering a weekly 
account of the boards planed, and paying on 
each thousand feet planed one dollar and twen- 
ty-five cents, and other conditions, the payment 
must be made weekly, &c., to authorise the 
use. Any alleged failure by the patentee or 
his assignee, under the contract of license, will 
not authorise the use, unless the defendant 
has done every thing in his power to perform 
the contract. In such a case there is no ade- 
quate remedy at law. 

[Cited in Hartshorn v. Day, 19 How. (60 
U. S.) 222; Birdsall v. Perego, Case No. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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1,435; Cohn v. National Rubber Co., Id. 
2,968.] 

4. As the defendant justifies under the li- 
cense, he must show the performance of the 
conditions of the grant. 

5. A partv claiming a right under a contract, 
must take it as agreed to by the parties. 

6. Equity will direct the cancel ment of a con- 
tract for fraud or mistake, but it cannot alter 
the contract, 

[Cited in Washburn & Jloen Manuf'g Co. t. 
Wilson, 19 Fed. 235.] 

7. Jurisdiction being acquired, on the ground 
of infringement, the court may settle other mat- 
ters between the parties in the case, which do 
not afford original ground of jurisdiction. 

[Cited, but not followed, in Day v. Harts- 
horn, Case No. 3,683; Bloomer v. Gilpm, 
Id. 1,558; White v. Lee, 3 Fed. 223.] 

8. The defendant will be injoined except on 
the terms of the license. 

9. Under the circumstances, the failure of 
the defendant cannot be considered as an aban- 
donment of the license. 

[In equity. Bill by Moses Brooks and Jo- 
■seph Xj. MoLTis against John H. Stolley to 
enjoin infi-ingement of a patent for an im- 
provement in wood-working machines, grant- 
ed to William Woodworth December 27, 
1828, and extended to his administrator Feb- 
ruary 10, 1S42. Complainants* application 
lor a provisional injunction gi-anted condi- 
tionally.] 

Wright & Cofan, for complainants. 
Walker, for defendant 

McLBAN, Circuit Justice. This is an appli- 
cation at chambers for an injunction to re- 
strain the defendant from using a certain plan- 
ing machine, claimed by the complainants 
under Woodworth's patent. In their bill, the 
complainants set out the obtainment of the 
original patent by Woodworth, and the re- 
newal of it by his administrator, the 16th No- 
vember, 1842, all of which proceedings are 
alleged to be formal and valid: and they 
fm*ther state that they are the assignees 
•of the patent for Hamilton county, Ohio, 
a.nd other territory, as specified in the as- 
signment; that in the above county, they 
]iave had for a long time the machine in 
•operation, and that the defendant, having 
full knowledge of this, applied for a license 
to run said machine in Hamilton county, 
which was granted by the complainants, 
agi'eeably to the terms of a sealed conti-act, 
dated the 11th of September, 1843; that, 
by the contract, defendant bound himself to 
pay to the complainants one dollar and twen- 
ty-five cents for every thousand feet of 
^ boards he should plane, to be paid on Slon- 
day of every week, and that he should ren- 
der an account, if reijuired, under oath, and 
also should keep books, to which the com- 
plainants should have access, and in which 
the boai'ds planed should be entered; that 
the defendant should require payment in 
jeash before the boards planed, except those 
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planed for himself, should be taken out of 
his possession; that, for a short time, the 
defendant complied with the contract by 
maMng payment, &c., but for some time past 
he has utterly refused to make the stipulated 
payments to the complainants, and in other 
respects has refused to be governed by the 
contract, although he still continues to run 
the machine; and on this ground an in- 
junction is prayed, &c. 

The defendant admits the obtainment, re- 
newal and assignment of the patent, as 
stated by the complainants; but he denies 
the validity of the renewed patent He denies 
that he has refused to render an account of 
the plank planed, or that he has rendered a 
false account. His books, he alleges, have 
always been accessiuie to the complainants, 
but he admits the failm-e to make payment, 
and he avers that the complainants have, 
in several respects, violated the contract on 
their part; that he was deceived as to the 
import of certain parts of the contract, &c., 
and he insists that the complainants have 
ample remedy at law, &c. The application 
is made on the bill and contract referred to; 
and on these it must be considered, in con- 
nection with the answer. In the argument 
an objection is made to the jm'isdiction; and 
this will be first examined. 

It is suggested that, as the whole contro- 
versy in the case arises under the contract 
of license, the parties to which being citi- 
zens of this state, the federal comt cannot 
take jm-isdiction. This objection would be 
unanswerable, if no right were involved in 
the controversy, except what arises out of 
the conti-act: as, for instance, the circuit 
com-t could take no jurisdiction under the 
contract, of an action, merely to recover the 
sums agi'eed to be paid by the defendant; 
but, in the present aspect of the case, it is 
not limited to the contract. The complain- 
ants set up their right under the patent, and 
allege that the defendant is infringing that 
right; that the license affords no justifica- 
tion whatever to the defendant The right 
then of the complainants to an injimction, is 
not founded by them on the contract but on 
the assignment of the patent If the object 
of the bill were merely to enforce a specific 
execution of the conti-act the circuit comt 
of the United States could exercise no jmis- 
diction in the case. It must be admitted 
that the conti-act constitutes an important 
pait of the case. Except on the ground that 
the patent is invalid, under which the com- 
plainants claim, there is no pretence of right 
by the defendant to use the machine, unless 
he derives it from the contract. In this 
view, the conti-aet must be considered as a 
license to the defendant, and its terms must 
be construed. As the validity of Wood- 
worth's patent, and the assignment to com- 
plainants, as far as regards the right to an 
injunction, has been heretofore ' considered 
and decided, on this motion that question 
will not be examined. It may not be im- 
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proper, however, to suggest, whether the de- 
fendant, having acknowledged the validity 
of the complainants' right, under his hand 
and seal, is not estopped now from denying 
it. If in this admission he was misled, and 
on that gi'ound contends that he is not 
hound by it, he must repudiate the contract,, 
and claim nothing under it. He cannot 
claim that part of the contract which may 
he favorable to his interests, and reject that 
which operates against him. The defendant 
admits that he has failed to make payment, 
which is the important fact of the agi'ee- 
ment, as it constituted the only motive 
which the complainants could have had to 
enter into the agreement. But as the week- 
ly payments may be enforced at law, it is 
contended that the remedy is at law, and not 
in equity. Whatever right the defendant 
can have to run the machine, arises under 
the contract; and the payment of the con- 
sideration is the foimdation of that right. 
Can he claim a benefit under a contract 
which he has refused to perform? The de- 
fendant by the agi-eement was to use the 
machine, in the language of the writing, "on 
conditions liereinafter mentioned." The 
weekly payments, planing for cash only, no 
credit, &c., &e., being stated, the conti-act 
proceeds: "now in consideration of the prop- 
ositions aforesaid, to wit, that the said John 
StoUey shall pay said Brooks & Morris one 
dollar and twenty-five cents for each and 
every thousand feet of boards he may plane, 
payable on Monday of every week, &c., and 
shall do the other things stipulated, the said 
Brooks & Morris license said StoUey the 
right of rvmning either of his two machines, 
provided he does not run both at the same 
time, &c., and provided also he shaU, keep 
and perform on his part all the stipulations 
aforesaid." 

Now the terms of the contract make the 
performance of its stipulations by the de- 
fendant a condition to his continued use of 
the machine; and if the words of the con- 
ti-act did not import, and indeed clearly sus- 
tain this view, equitable considerations, aris- 
ing from the nature of the contract, would 
require such a construction of it. The pay- 
ment is to he made weekly. Could any rea- 
sonable construction of the contract give the 
right to run the machine by the defendant, 
in default of such payment? The frequent 
settlement and payments show that longer 
indulgence was not intended by the parties, 
and that a remedy at law would be no ade- 
quate reliief to the complainants. To enforce 
the payments by legal means, would require 
a weekly suit; and this would subject the 
complainants to inconvenience, delay and ex- 
pense, which would nearly, if not quite, be 
equal to the amount recovered. Such a con- 
struction of the agi-eement would be as in- 
equitable as the remedy proposed would be 
inadequate. If the defendant claims any 
right under the contract, he must show that 
he has done everything on his part, which 



in equity he can be required to do, to en- 
title him to the right asserted. He has a 
license to use the machine on certain condi- 
tions; but it does not follow that he may 
use it withoiit conditions. The alleged vio- 
lation of the contract by the complainants, 
does not help the equity of the defendant 
He asks a specific execution of the conti-act, 
for he justifies under it. Can he do this on 
the ground that the complainants have giv- 
en a license to others to use Woodworth's 
patent, in violation of the agreement? In 
admitting his failm-e to make the . weekly 
payments, he, in effect, admits that he has 
done nothing to entitle him to the use of the 
machine. The complainants, in the close of 
the contract, reserve the right, under certain 
circumstances, to give other licenses. This 
the defendant avers was not understood by 
him, and that he was overreached by it. If 
the defendant be dissatisfied with the con- 
tract, he has only to abandon it. He is un- 
der no obligation to run the machine. But 
if he do run it, he must conform to the con- 
ditions on which the right to do so was 
gi'anted. 

The complainants invoke the aid of equity, 
not to decree a specific execution of the con- 
ti'act, but to protect their rights as assignees 
of the patent. This right they allege has 
been infringed. The defendant relies on the 
license contained in the contract; but, hav- 
ing failed to make the weekly payments, he 
has no pretence of right to run the machine. 
To entitle himself to the benefit of the 
license, it is incumbent on the defendant to 
do all which he is bound to do; and then, if 
he fail in the strict performance, by reason 
of the act of the complainants, he will be 
equally entitled to the use of the machine, 
as if he had literally and fully performed 
his part of the conti-act— as if he had ten- 
dered the weekly payments, having kept a 
regular account, and the complainants re- 
fused to receive the money, the defendant's 
right could not be questioned. But he has 
failed either to make or tender these pay- 
ments. He, therefore, can have no stand- 
ing or claim in law or equity, either to the 
use of the machine or to damages from the 
complainants. 

A question is made whether the failure of 
the defendant to make the weekly payments 
operates as a forfeiture of the conti-act. 
There is no condition of forfeitm-e in the 
conti-act. Whether it has been abandoned 
by the defendant must depend upon the cir- 
cumstances of the case. A eotu't of chan- 
cery will not decree the cancelment of a 
contract, except for fraud or mistake. In 
this case, the party who has violated the 
contract, and complains of its unfairness, 
claims the benefit of it. A com-t of equity, 
as well as a com-t of law, must act upon a 
contract as it is; or, for sufficient reasons, 
chancery will direct it to be delivered up and 
canceled. The right claimed by the com- 
plainants is an equitable right, which is pro- 
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tectea by the exercise of the exti'aordinary 
jurisdiction of a court of chancery: and in 
this view, it is of no importance whether the 
alleged violation is under the pretence of a 
license or not If the defendant have no 
license to use the machine, as he is now using 
it, he is without right or excuse. An in- 
junction is prayed, which, in effect, will an- 
nul the contract. Now, although it may he 
admitted that the defendant, as the facts of 
the case stand, could not successfully invoke 
in his behalf the action of a com't of equity 
or of law, yet, under the relief asked by the 
complainants, a somewhat different view 
may be taken. Are the complainants en- 
titled to an absolute injunction, which shall 
annihilate the contract? It appears to me, 
that short of this, adequate relief may be 
given. In this respect the case is altogether 
different from an ordinary case of infi-inge- 
ment, where no contract has been made by 
the parties. In that case an absolute injunc- 
tion is the only adequate relief; but, in the 
case under consideration, the complainants 
have licensed the defendant to use the pat- 
ented right on certaiiC conditions. If the use 
go beyond these conditions, there is an in- 
fringement, which must stand upon the gen- 
ei-al ground, unaffected by the conti-act; and 
as to such an use, the injunction should be 
absolute. On this gi'ound the jurisdiction in 
this case is sustainable; and, having juris- 
diction, the court may decide other matters 
between the parties, which, of themselves, 
might not afford ground for the original ex- 
ercise of jmisdiction. 

Upon the whole, I will allow the writ 
prayed for, to enjoin the defendant from the 
use of the planing machine described in the 
bill, unless he shall pay, or offer to pay, to 
the complainants, one dollar and twenty- 
five cents for each and every thousand feet 
of boards he may have planed, the preced- 
ing week, every Monday, dm-ing the unex- 
pired term of the patent; and unless he shall 
keep a regular account of the planing done, 
and permit the complainants to have access 
to the books, and unless the defendant shall 
also do the other things, which, by the con- 
tract, he is boimd to do, .as the conditions 
on which he is autiiorized to use the ma- 
chine. 

[NOTE. For other cases involving this pat- 
ent, see note to Bicknell v. Todd, Case No. 1,- 
389. 

[During the suit complainants assigned their 
rights as assignees to one Wilson, and on the 
final hearing a decree was made, dissolving the 
provisional injunction, denying the prayer of 
the bill, and requiring defertdant to pay the 
rent stipulated for the use of the machine up 
to the time of the assignment. See Case No. 
1,963. 

r\Vilson, who was not a party to this suit, 
thereafter filed a bill against the same defend- 
ant to enjoin infringement, and made a mo- 
tion for a provisional injunction, which was 
denied because of a defect in the bill. See 
Wilson v. Stolley, Case No. 17,839. Subse- 
quently he recovered in an action for damages 
for the same infringement. See Id. 17,840.] 

' 4FED.CAS. — 20 
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BROOKS et al. v. STOLLEY. 

[1 Fish. Pat. Rep. 137;^ 4 McLean, 275; ^ 
West. Law J. 412.] 

Circuit Court, D. Ohio. Nov., 1846. 

Equity— Pleading and Phoof— Patents— Li- 

OENSES. 

1. In chancery, as at law, the proof must 
correspond with the allegations in the plead- 
ings. 

2. Where a bill to restrain the infringement 
of letters patent for a planing machine, charged* 
the defendant with using without authority" 
said machine, and the defendant in his answer- 
denies this, and sets up a license from the plain- 
tiff to run such a machine, whereupon the- 
plaintifE does not deny the genuineness of the- 
license, but alleges that the license has become- 
void and been abandoned by reason of certain 
acts of the defendant, but what these acts are- 
does not appear in the bill: Held, at law, this 
state of facts would require the plaintifE to 
plead over and allege in the pleadings the acts 
of the defendant. 

3. A replication to the answer, merely trav- 
ersing the license, would not lay a jfoundation 
for evidence of abandonment, and the samer 
rule governs in chancery. 

4. As under the forty-fifth rule of practice 
for the courts of equity of the United States,, 
no special replication to an answer is allowed,, 
the question whether said licensee had aban- 
doned his license could only be brought before- 
the court by an amendment to the bill. 

5. Where the defendant had a" license to run. 
either of two planing machines covered by the' 
patent, big right to use a machine of sudi de- 
scription can not be made to depend upon the 
illegality of his sale of those two machines, 
or the purchase of another. If the purchase 
by the licensee of another such machine, or- 
his sale of the two, as stated, be a violation of 
the rights of the licensor, it is not a matter- 
within the license, and can not be made ta- 
operate either for or against it. 

[Cited in Wortendyke v. White, Case No. 18,- 
050.] 

6. Where A. and B. licensed O. "the right 
of running either of his two machines pro- 
vided he does not run more than one of them* 
at a time:" EeUl, such license will always be- 
construed as a license to run a machine, un- 
less in express terms it be limited to the iden- 
tical machine referred to. 

[Cited in Steam Cutter Co. v. Sheldon, Case- 
No. 13,331.] 

7. A sale by the patentee of a machine gives- 
an implied right to use it. But such implica- 
tion does not necessarily follow where the sale- 
of a machine is made by a person who has rioi 
exclusive right, but a license merely of use. 

8. A license merely of use, being property,, 
may, however, be conveyed. 

[See Belding v. Turner, Case No. 1,243, note.J 

The present case was a bill in equity [file3 
by Moses Brooks and Joseph L. Morris 
against John H. Stolley] to restrain the in- 
fringement of letters patent for an improvedl 
method of planing, tonguing, and grooving; 
and cutting into moldings, or either, plank, 
boards, or other material, and for reducing- 
the same to an equal width and thickness, 
etc., granted December 27, 1828, to Williamt 
Woodworth, extended for seven years from- 

^ [Reported by William Hiibbell Fisher, Esq.}j 
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and after December 27, 1S42, in the name of 
William W. Woodworth, administrator of 
"William Woodworth. deceased, and reissued 
to said William W. Woodwortli, July 8, 1845. 
[A provisional injunction heretofore provision- 
ally granted (Case No. 1,962) was dissolved, 
the prayer of the bill for a permanent in- 
junction refused, and a decree entered for 
complainants for the stipulated rent under 
the license.] 

The plaintiffs. Brooks & Morris, obtained 
from James G. Wilson, assignee from Wil- 
liam W. Woodworth, the exclusive right and 
license to manufacture machines in accord- 
ance with the aforesaid patent, in the county 
of Hamilton and state of Ohio, and certain 
otlier territory, and were also authorized by 
said Wilson to bring suits for infringement 
of the patent. The bill charged that the de- 
fendant, at the city of Cincinnati, in said 
county of Hamilton, "unlawfully and wrong- 
fully, and without the plaintiff's consent, and 
against his will, did make, and did use, the 
said improvement or machine for planing, 
tongumg, gi-ooving boards," etc., as afore- 
said, and described in the schedule annexed 
to said letters patent, in violation and in in- 
fringement of the exclusive right so secured 
to the plaintiff by said letters patent and said 
assignments as aforesaid, and contrary to 
the statute of the United States in such case 
made and provided. The defendant in his 
answer denied the validity of said letters 
patent, and also set up, by way of defense, 
a license to him fi'om said Brooks & Morris 
to operate a machine constructed in accord- 
ance with said letters patent. Those parts 
of the said license material to the present 
case are as follows: 

"Whereas, William Woodworth, now de- 
ceased, did, in his lifetime, obtain letters pat- 
ent issued under the seal of the United 
States, bearing date December 27, 1828, giv- 
ing and gi-anting to him, the said William 
Woodworth, his heirs, administrators, and 
assigns, for and during the term of fourteen 
years from the date of said letters patent, 
the full, exclusive right and liberty of mak- 
ing, using, constructing, and vending to oth- 
ers to be used, a certain improved method 
for planing, tonguing, grooving and cutting 
into moldings, or either, plank, boards, or 
any other material, and for reducing the 
same to an equal wadth and thickness, and 
also for facing and dressing brick and cut- 
ting moldings in or facing metallic or other 
substances; and, whereas, William W. Wood- 
worth, administrator of said William Wood- 
worth, hath applied for and obtained an ex- 
tension of said letters patent for the term 
of seven years from and after the expiration 
of said patent, to wit, December 27, 1842, 
pursuant to the act of congress in such case 
made and provided, and hath a certificate 
of said extension annexed to said patent, 
signed by the commissioner of patents, under 
the gi'eat seal of the patent ofSce of the Unit- 
ed States, and dated the 16th of November, 



1S42; and, whereas, Moses Brooks and Jo- 
seph L. Morris have become the assignees 
of said right, under the letters patent afore- 
said, for the county of Hamilton, in the 
state of Ohio, and are the exclusive owners 
thereof; and, whereas, John H. Stoliey has 
two machines consti'ucted according to the 
specifications in said letters patent, having 
fully viewed and considered said improve- 
ment, and of his own motion has requested 
and desired said Brooks & Morris to give him 
a Ucense for using one of his two machines 
on the said improved plan, in the coimty of 
Hamilton aforesaid, and in no other place, 
on conditions hereinafter mentioned, and has 
offered to pay said Brooks & Morris the sum 
of one dollar and twenty-five cents for each 
and every thousand feet he may plane, pay- 
able on every Monday, during the unexpired 
term of said extended patent, and to plane 
boards for others than himself for cash only; 
and to require payment for the same before 
the boards go out of his possession; and to 
require such price for planing as shall be 
agi-eed on by a majority of the owners of 
machines running under this patent in said 
county, said Stoliey being one of them, as 
thej' shall from time to time determine on; 
and, whereas, by competition heretofore, the 
price has b'feen reduced to seventy-five cents 
per hundred feet, it is agreed not to reduce 
below that price imtil agreed on by a majori- 
ty of the ownei-s as aforesaid, to which re- 
quest and desire the said Brooks & Morris 
have agreed to comply: Now, in considera- 
tion of the propositions aforesaid, to wit, 
that the said John H. Stoliey shall pay said 
Brooks & Morris one dollar and twenty-five 
cents for each and every thousand feet of 
boards he may plane, payable on Monday of 
every week during the extended term of said 
patent, and shall render an account, if re- 
quired, under oath, and shall keep books in 
which entries of all boards planed shall be 
made, and shall give said Brooks & Mor- 
ris access to said books at all times, and 
shall plane no boards for any other person 
than himself for anything but cash, and shaU. 
require payment thereof before the boards 
go out of his possession, the said Brooks & 
MoiTis license said Stoliey the right of run- 
ning either of his two machines, provided he 
does not run more than one of them at a 
time; and provided, also, he shall keep and 
perform, on his part, all the stipulations 
aforesaid. And the said Brooks & ilorris 
having also two machines, and Hughes & 
Foster having also two other machines, 
which they w^ish to run under said letters 
patent, it is further agi-eed by the said 
Brooks & Morris, that they will not run more 
than their two machines at any one time; 
nor will they license Hughes & Foster to run 
more than one of their said machines at any 
one time; nor will said Brooks & Morris 
license any additional number of said ma- 
chines, in the county of Hamilton aforesaid, 
during said extended term of said letters 



14. Fed. Cas. page 307] 



(Case No. 1,963) BROOKS 



patent, nor will they plane boards for other 
persons than themselves without requiring 
cash for the same, nor will they plane boards 
•other than their own at less price than shall 
be fixed by a majority of the ownei's of said 
right as aforesaid. It is further agreed that^ 
in case said Brooks & Morris may think 
proper to bring suits against any persons for 
infringing the aforesaid patent right, they 
shall do it at their own cost; and nothing 
herein shall be so construed as to prevent 
said Brooks & Morris from receiving from 
persons infringing said patent, for their own 
use, such sums as they may think proper 
to receive, either after suit brought or be- 
fore, and, in case of such compromise, said 
Brooks & Morris may grant to such persons 
license to run, notwithstanding anything 
herein contained. And it is further agi-eed, 
that if said StoUey elect to abandon the run- 
ning of his machine as aforesaid, or cease for 
two weeks to run the same, then such neg- 
lect to run shall be considered an abandon- 
ment on his part, and said Brooks & Mor- 
ris may consider this contract at an end. 
"Witness our hands and seals, this 11th day 
of September, 1843, at which day this con- 
tract commences— parties each hold a copy 
hereof. John H. Stolley. (Seal.) Jos. L. 
Morris. (Seal.) M. Brooks. (Seal.)" 

A provisional injunction was granted to 
the complainants against the defendant. 
During the suit the complainants assigned all 
their rights under said license, etc., to James 
•G. Wilson, who thus became interested in 
the suit. Wilson thereupon made application 
to be made a party to tlie suit, but his ap- 
pUcation was refused. He is, nevertheless, 
referred to in the opinion of the coin-t as the 
complainant. 

John G. Wright, John Zi. Miner, Charles L. 
Telford, and E. P. Norton, for complainants. 

Timothy Walker and Charles Fox, for de- 
fendants. 

McIiEAN, Circuit Justice. The complain- 
ant in his bill represents that he is the as- 
signee of Woodworth's patented planing ma- 
chine, renewed and afterward corrected by 
the administrator; that being in the enjoy- 
ment of this valuable patent, in the county of 
Hamilton and elsewhere, about the month of 
June, 1846, the defendant, without any legal 
grant or license, did begin to make, use, and 
vend to others to be used, the machine afore- 
said, and so continues, in violation of the 
complainant's rights; and he prays for an 
injunction and for general relief. 

In his answer, the defendant admits the 
■emanation, extension, surrender, and renew- 
al of the patent, but requires proof of the 
complainant's title. He admits that he is 
running one of Woodworth's machines, un- 
<ler a license from Brooks «& Morris, the for- 
mer ownera of the right now asserted by 
the complainant; and he avers that he has 
performed all the conditions, on his part, to 
he performed by the contract of license, ex- 



cept the payment of the money weekly, 
which he offered to pay frequently, but which 
was refused by Brooks & Morris, and after- 
ward by the complainant; that he is now 
ready to pay the same as the court shall 
direct; and the defendant alleges that the 
complainant, in several particulars, has vio- 
lated the contract Certain affidavits were 
read to support the bill, and others in sup- 
port of the answer. 

The complainant does not controvert the 
license set up in the answer, but he insists 
that the defendant has failed to comply with 
the conditions on which it was granted and 
was to be continued; that being bound to 
keep the machine mnning, and agreeing 
that a suspension for two weeks should be 
considered as an abandonment of the license, 
he sold the machine, and suspended the use 
of it more than three mouuns; that the sale 
of the machine was in Itself an abandon- 
ment of the license, as the license was lim- 
ited to the use of one of the two machines 
owned by the defendant at the time of the 
contract, both of which he has since sold; 
and it is contended that the sale of the ma- 
chine for use conveyed to the purchaser 
impliedly, if not expressly, his right to run 
it. 

The defendant objects to the ground of 
abandonment assumed by the complainant, 
as there is no such issue made by the plead- 
ings, and contends that the complainant 
must be limited to the case made in the bill. 
In chancery, as at law, the proof must con*e- 
spond with the allegations in the pleadings. 
But the complainant insists that he may 
.show an abandonment of the license, which, 
if established, would be equivalent to no 
license, and this would support the allega- 
tion of the bill, that the defendant is run- 
ning the machine without authority. The 
bill charges the defendant with using ihe 
machine without authority; but the defend- 
ant denies this, and sets up a license on cer- 
tain conditions, all of which he alleges have 
been performed on his part. The genuine- 
ness of this instrument is not denied, but the 
complainant alleges that the contract of 
license has become void and inoperative by 
reason of certain acts of the defendant; but 
what these acts are does not appear in the 
pleadings. At law there can be no doubt 
that this state of facts would require the 
plaintiff to plead over and allege the acts of 
the defendant, by which the Ucense had 
been abandoned. The issue, whether of law 
or fact, would be thus made. But without 
a proper plea giving notice to the defendant, 
the facts could not be proved. A replication 
to the plea, merely traversing the license, 
would not lay a foundation for evidence of 
abandonment; and the same rule governs in 
chanceiy. The forty-fifth rule of chancery 
practice declares that "no special replication 
to any answer shall be filed. But it any 
matter alleged in the anwer shall make it 
necessary for the plaintiff to amend his bill. 
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lie may have leave to ameAd the same." 
As a special replication is not allowed, the 
question of abandonment can only be 
brought before the court by an amendment 
of the bill. 

The license, on the conditions stated, gives 
to the defendant "the right of running either 
of his two machines, pi'ovided he does not 
run more than one of them at the same 
time." As a reference is made in the con- 
tract to the two machines owned by the de- 
fendant at the time, it is contended that the 
license can not be construed to extend to any 
other machine. The license was the result 
of a compromise between the defendant, 
who had one of two of Woodworth's ma- 
chines in opei'ation, and Brooks & Morris, 
in whom the exclusive right to run those 
machines in the county of Hamilton was 
vested; and being in possession of two plan- 
ing machines, the right to nm either was 
given to the defendant Does this right ex- 
tend to any other similar machine? Suppose 
both of these machines had been destroyed 
by fire, or in any other manner, could not the 
defendant have purchased another machine 
and used it under his license? This, it is be- 
lieved, is not denied by the complainant. 
But it is alleged that the defendant sold 
both of his machines, and having done so, 
he had no right to purchase another. Now, 
the right to use the machine can only be 
made to depend upon the illegality of the 
sale of the two machines or the purchase 
of another. Whether the sale was an aban- 
donment of the license can not be now con- 
sidered, as there is no such averment in the 
bill; and if the purchase of another ma-, 
chine, or the sale of the two, as stated, be a 
violation of the rights of the complainant, 
it is not a matter within the license, and can 
not be made to operate either for or against 
it. The contract authorized the defendant to 
nan one of AVoodworth's planing machines, 
and the reference to the two machines then 
owned by the defendant seems to have been 
made with the view to give the right to use 
either, but not both at the same time. Such 
a license will always be construed to run a 
machine, umless in express terms it be lim- 
ited to the identical machine referred to. 
There is no such limitation in the license 
to the defendant. Whether there was a 
transfer of the right under the license, on 
the sale of one or both of the machines by 
the defendant, cannot be examined, as there 
is no such allegation in the bill. The sale 
of a machine does not necessarily carry the 
right in this case, as it may have been made 
to a person who had, or expected to obtain 
a license. A sale by the patentee of the ma- 
chine does not give an implied right to use 
it, as such right is exclusively vested in him 
and such pei-sons as may have received it 
from him. But this inference does not nec- 
essarily follow where the sale of a machine 
is made by a person who has no exclusive 
right, but a Ucense merely of use. So that, 



in this latter case, the extent of the transfer 
must depend upon the facts and circumstan- 
ces proved. That such a right, being prop- 
erty, may be equitably conveyed, is admit- 
ted. 

As the main, if not the only object of the 
bill, is to enjoin the defendant from running 
the machine he now has, which object can 
only be reached by showing an abandon- 
ment of the license, it is not deemed neces- 
sary to inquire whether there is a case made 
to enjoin the defendant from constructing or 
vending tlie machine. 

NOTE [from original report]. There was a 
decree that the defendants should pay the com- 
plainants the amount due from the former, on 
account of rent stipulated to be paid for the 
use of said planing machine, under said license- 
from the complainants, up to the time when 
complainants assigned their rights to Wilson; 
and further, that the injunction against the 
defendant be dissolved. 

[NOTE. During the progress of the suit» 
complainants assigned their rights as assignees 
to one Wilson, who filed a bill against the same 
defendant to enjoin infringement, and there- 
after made a motion for a provisional injunc- 
tion, which was denied. See Wilson v. Stolley, 
Case No. 17,839. Subsequently he brought an 
action at law for damages for the same in- 
fringement, in which he recovered against de- 
fendant. See Id. 17,840. For other cases in- 
volving this patent, see note to Bicknell v. 
Todd, Id. 1,389.] 
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Case Wo. 1,964. 

BROOKS et al. v. VERMONT CENT. R. CO. 
et al. 

[14 Blatchf. 463.]^ 

Circuit Court, D. Vermont. May 21, 1878. 

Fedekal Courts — Jdeisdictios — Suit Pexdixg 

IN State Court— Railkoad Companies— Foke- 

CLOsuiiB— Contempt. 

1. Holders of some mortgage bonds of a rail- 
road corporation brought a suit in equity, in 
this court, Jigainst the corporation and tliree indi- 
vidual defendants, who were trustees in the 
mortgage, to foreclose the mortgage, and re- 
move the trustees. To the foreclosure portion 
of the bill, the corporation pleaded the pend- 
ency of a foreclosure suit in a court of the 
state, but, as that suit was not between the 
same parties or those fully authorized to repre- 
sent the same parties, in the same behalf and 
for the same relief, the plea was overruled. To 
the part of the bill relating to the removal of 
the trustees, they pleaded, that what was al- 
leged against them, in the bill, as ground for 
their removal, had been done by them, but in 
other relations to the property and in other 
capacities, under the direction of a state court. 
The plea was held to be bad. 

[Cited in Mercantile Trust Co. v. Lamoille 
Val. R. Co., Case No. 9,432; Mercantile 
Trust Co. V. Portland & Ogdensburg R. 
Co., 10 Fed. 605.] 

* [Reported by Hon. Samuel Blatchf ord. Cir- 
cuit Judge, and here reprinted by permission,! 
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2. The trustees demurred to the whole bill, 
on the ground, that, to proceed with it, would 
interfere with the possession and control of the 
mortgaged property by the state court, and be 
a contempt of that court: Held, that, as nei- 
ther the mortgagors nor any one claiming under 
them were in possession, such would not be 
the eflcect of proceeding with the suit for fore- 
closure merely, and that the demurrer must be 
overruled. 

[Cited in Mercantile Trust Co. v. Lamoille 
Val. R. Co., Case No. 9,432.] 

[lu equity. Bill by Francis A. Brooks and 
others against the Vermont Central Rail- 
road Company, John Gregory Smith, Worth- 
ington C. Smith, and Joseph Clark to fore- 
close a mortgage, and for other relief. Hear- 
ing upon pleas and demurrer. The pleas 
were allowed in part and overruled in part, 
and the demm-rer was overruled.] 

Francis A. Brooks and Edward J. Phelps, 
for orators. 

Benjamin F. Fifleld, George F. Edmunds, 
and Asahel Peck, for defendants. 

WHEELER, District Judge. This bill is 
brought by the orators, as holders to a large 
amoimt of first mortgage bonds of the de- 
fendant railroad company, in behalf of 
themselves and other like holders, not citi- 
zens of the state of Vermont, to foreclose the 
mortgage, remove the trustees in the mort- 
gage, "Who are the other defendants, and 
have the mortgaged property declared to be 
free from any lien claimed upon it in favor 
of debts held by the trustees, created in its 
management subsequent to the mortgage. 
To so much, of the bill as goes for a fore- 
closure, the railroad company has pleaded 
Uie pendency of a bill of foreclosure in the 
com't of chancery of the state of Vermont 
for the county of Chittenden, commenced in 
the year 1856 or 1857; to so much as relates 
to the lien claimed by the trustees, it has 
pleaded the pendency of proceedings in the 
court of chancery of the state for the county 
of Franklin, involving the validity of the 
same lien; and, to the residue of the bill, 
other proceedings in the same court, con- 
cerning the mortgaged property. The other 
defendants, the trustees, have demm-red to 
the whole. The pleas were set down for ar- 
gument by the orators and a hearing has 
been had upon them and upon the demra-rer. 

The sufficiency of the first plea depends 
upon whether the suit in the court of chan- 
cery for Chittenden county is between the 
same parties, or those fully authorized to 
represent the same parties, in the same be- 
half and for the same relief. It is not 
enougb that it relates to the same subject, 
nor that it is founded upon the same instru- 
ment. Buck V. Colbath, 3 WaU. [70 U. S.] 
334; Watson v. Jones, 13 Wall. [80 TJ. S.] 
679. The bondholders who joined in that 
suit were Enos Collins, of Halifax, Nova 
Scotia, John E. Thayer, Gardner Brewer and 
Charles T. Alwyn, of Boston, Massachu- 
setts, who are not only not any of these ora- 
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tors, but were not, so far as appears, then or 
ever holders of any of the bonds now held 
by the orators. So, the orators themselves 
have not been parties to the institution or 
prosecution of that suit, nor do they hold 
under any one, nor are they represented by 
any one, who has been such a party, unless 
it be by the trustees. 

The mortgage is referred to in, and ex- 
pressly made a part of, the bill of complaint 
The operative part of it is a conveyance, ac- 
cording to the requirements of the law for 
conveying real property to the trustees. 
Then it provides for issuing the bonds to an 
amount not exceeding two millions of dol- 
lars, to be dated November 1st, 1851, to be 
payable November 1st, 1861, and to bear in- 
terest at the rate of seven per cent, payable 
semi-annually. Then it contains the follow- 
ing condition: "Now, therefore, the condi- 
tion of this obligation is such, that, if the 
said Vermont Central Railroad Company 
shall well and truly pay, or cause to be paid, 
the accruing interest upon said notes or ob- 
ligations, according to the terms thereof, and 
shall also pay the principal thereof pursuant 
to their promise, when the same falls due, 
then this obligation shall be void, otherwise 
to remain in full force." There are other 
provisions in the instrument creating fur- 
ther rights, but none for defeating the effect 
of the conveying part, by making payment 
to the trustees. Defeasance could be made 
only by payment to the bondholders. Under 
this instrument the trustees, apart from the 
bondholders, took nothing but a naked dry 
triist Each holder of a mortgage bond has 
had rights of his own to the mortgage se- 
curity, and the trustees have, since default 
of payment, held the legal title for each and 
for all of the bondholders, and not at all for 
themselves. The situation became and has 
been like that where mortgages of farms or 
other real estate are made to secure several 
negotiable notes, which are afterwards 
passed to various holders. 3Ja most such 
eases, the mortgage property and the num- 
ber of holders are very small compared to 
those here, but the rules of law by which 
their rights are governed are precisely the 
same, so far as applicable. In either case, 
the debts are the principal things, and the 
mortgage and estate of the holders of the 
legal title mere incidents. In neither could 
the ones having the legal title under the 
mortgage, without the debts, maintain a 
foredosure alone. Davis v. Hemingway, 29 
Vt 438. A suit by the trustees under this 
mortgage, without joining some of the bond- 
holders, would be wholly without founda- 
tion. So, the suit pleaded was not brought 
without joining some of them in it, as was 
necessary. But any bondholder could insti- 
tute and maintain such, proceedings of his 
own motion, whether the trustees would or 
not, by making them defendants. Jones, 
Mortg. §§ 1383-1385. 

The suit pleaded was instituted in behalf 
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of all who would come in as complainants. 
The plea alleges, that it was instituted by 
the bondholders who joined in it, in behalf 
of themselves and all other bondholdei-s, 
without confining it to those who would 
come in; but those bondholders, clearly, 
were not agents lor the rest, so they could 
institute a suit for them without they would 
come in. So, it is to be taken that it wab 
in efifeet a suit in behalf of the bondholders 
who did, and all others who would, join in 
it There is no doubt but that they could be- 
come parties to that proceeding, but they 
were not obliged to do so. If that suit had 
proceeded to a decree and an accounting to 
ascertain the sum due in equitj^ no one but 
the oratoi-s could present their bonds to be 
reckoned. If the accounting had been had 
and a final decree passed without uxieu' bonds 
having been reckoned, they would not have 
lost their rights. Wright t. Parker, 2 Aikens, 
212. In Palmer v. Earl of Carlisle, 1 Sim. 
& S. 423, and Lowe v. ilorgan, 1 Brown 
Ch. 3GS, where parts of debts secm-ed by 
single obligations and by mortgage were 
sought to be foreclosed without the other 
parts, the foreclosm-es were refused. So, 
probably, a foreclosure had of such a part 
would be a bar to another foreclosvn*e of the 
residue of the same debts. But, here, each 
bond is distinct and separate. In Montgom- 
erle v. Marquis of Bath, 3 Ves. 560, there 
was a foreelosm-e of a part without ihe rest. 

Neither were the trustees agents for the 
bondholdei-s, before foreclosure accomplished, 
certainly, to institute any suit or proceeding 
for enforcing payment of their bonds. Stur- 
ges V. Knapp, 31 Vt. 1; JliUer v. Rutland 
& W. R. Co., 36 Vt. 452. But, even if the 
tmstees had authority to institute such pro- 
ceedings in the name of the orators, as bond- 
holders, or to prove their bonds in their be- 
half, after decree, so as to involve them 
in the proceeding, they have not done so. 
The suit has been merely kept on foot in the 
name of the ti'ustees, by making new trus- 
tees pai'ties, as others have disappeared, 
without, for many years, making any other 
progress. While the trustees are shown to 
have continued the cause, it is not shown 
that the bondholders who joined have sur- 
vived, or that any others have entered; 
but, probably, it is to be presumed, in the 
absence of anything to the contrary, that 
they still continue to be parties. 

The implication of agency of the trustees 
for the bondholders is not near so strong 
in this mortgage as in that of the Rutland 
and Washington Railroad; for, there, the 
condition was, if the mortgagor "shall pay, 
or cause to be paid, to the said trustees, or 
the legal holders, two hundred and fifty 
bonds, of one thousand dollars each," the 
conveyance should be void, so that a default 
could be saved by payment or tender to the 
ti*ustees, while in this mortgage there is no 
such provision. And, when that suit was 
commenced, there had been no default in 



payment of the principal of the bonds, for, 
it would not be due for several years after, 
and it is not alleged that there had been 
default in the payment of the interest even, 
on the orators' bonds, or on all the bonds, 
so as to include them, and there might well 
enough be a failm'e to pay it on a part, and 
not on all, in which ease there might be a 
foreclosure for those on which there had 
been a default, in which holders of others 
could not join. 

From all these considerations it seems ap- 
parent that the suit pleaded was not the 
suit of the orators. They never brought it, 
nor joined in it, could not discontinue it, and 
cannot be barred by it. So, the allegation 
in the plea, that it was, "for the like relief 
and purpose" as this, must be understood 
to mean like relief to those parties to that 
claimed here for these. This plea is, there- 
fore, overruled. 

By leave of court, the orators have amend- 
ed the bill by striking from the special 
prayer all that part praj'ing for relief sought 
by that part of the bill to which the second 
plea is pleaded. It is urged, for the defend- 
ant, that this leaves all the facts in that 
part of the bill standing alleged, and that 
the relief could be had under the general 
prayer, so that, in effect, the bill is the same 
as before. This is, probably, true. But, the 
court understood the application for the 
amendment, under the circumstances, to be, 
in effect, a concession that this part of the 
bill could not be maintained in the face of 
the plea, or that, if it could, they did not 
care to undertake to maintain it If there 
should be no judgment on "that plea placed 
on the record, the defendant would be left 
In doubt as to whether it must answer that 
part of the bill further, which would not be 
just To remove the doubt there should be a 
judgment allowing that plea. 

The third plea is pleaded to the residue of 
the bill. There does not, however, seem to 
be anything of the residue except that part 
for the removal of the trustees. The sub- 
stance of the plea is, that, whatever the trus- 
tees have done, alleged in the bill to be in 
violation of, or in opposition to, their trust, 
they have done under the direction of the 
coiu't of chancery for the county of Franklin, 
in proceedings to enforce other rights 
claimed to exist in respect to the mortgaged 
property. From the bill and the plea it ap- 
pears, that the ti'ustees are not now in pos- 
session of the property in any capacity. 
Therefore, there is no question here, on this 
particular point, in relation to any inter- 
ference by this coiu't with the jurisdiction of 
that growing out of the possession by that 
of the mortgage property, by them as its 
agents or officers. Those proceedings may 
be a full justification for all the trustees have 
done under them, as to everything except 
their right to continue to be trustees, and 
still they may have come out of them with 
such relations towards and interests in the 
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property, as that their position is hostile, 
or in opposition to the interests of the ora- 
tors, of which they are trustees, as alleged 
In the bill. If so, those proceedings are not 
now any bar to the substitution of those 
not so situated in their places. This does 
not signify that there may not be other con- 
siderations on this subject that would be 
entitled to weight The point right here is, 
whether those proceedings alone now should 
bar removal, and it appears that they should 
not. 

The demurrer of the trustees raises the 
question, whether the bill, as drawn, can 
properly be maintained in this court. The 
principal reason urged against its mainte- 
nance is, that, to proceed with it would in- 
terfere with the possession and control of 
the mortgage property by the state court, 
and so would be a contempt of that court. 
It was said by the la.te learned Circuit 
Judge Johnson, in Pond v. Vermont Val. R. 
Co. [Case No. 11,2G4], with reference to this 
same subject, that it is no bar to a suit in 
one jurisdiction, that bringing it may be re- 
garded as a contempt in another. It is for 
the coiirt whose authority a ^arty has dis- 
regarded, to vindicate its own authority. 
This is, doubtless, the correct rule, as matter 
of strict right St. Joe & D. G. R. Co. v. 
Smith, 19 Kan. 225, 

But, if this were not so, or if, as a matter 
of comity towards the state com-t, this court 
would not, as it probably would not, proceed 
with a cause so as to involve any such inter- 
ference, it remains to be inquired of, whether 
proceeding vpith. this suit by requiring the 
bill to be answered would bring any such 
consequences. It is quite clear that it would 
not, unless the property is in the custody of 
the court by its officers or appointees, and 
not in that of individuals or corporations by 
other authority. The nature of the posses- 
sion, as shown by the proceedings in the 
state court, made a part of this record, has 
lately been before the highest com-t of the 
state for consideration, and, as this is a 
question arising under liie laws of the state, 
the construction of the sts.ie comrts, of the 
effect of the laws and proceedings, must 
control. There is some controversy as to 
what was and what was not settled by that 
decision. The coiurt, through Barrett, J., 
after an exhaiLstive review of the situation 
and proceedings up to and including the 
compromise decree, so called and known, of 
1SG4, says of that decree [Case No. 11,264]: 
"It was devised and put in form as the out- 
come of tlie mind and will of the pai'ties— 
as the mode of consvunmating into validity 
a mutual ai-rangement by the parties as to 
their respective rights and interests, and as 
to the mode and means by which the prop- 
erty was to be held and used in serving and 
satisfying those interests. That dea*ee 
adopted what had been created by the court 
as a receivership, as known and warranted 
by the law; but the administration of it was 



not left to the judicial judgment and direc- 
tion of the com-t, imder the law authorizing 
and governing a receivership, known to the 
law as such. Instead thereof, the parties 
enacted a code ex contractu for the admin- 
istration of the property, and provided ex 
contractu that there should be the formality 
as of a decree supervening thereupon. Since 
that the administration has proceeded in- 
pm-suance of that fact and of that formality 
—practically, an administration by the agree- 
ment of leading real and representative per- 
sons and pai'ties." It is argued that this 
was said with reference to a different pro- 
ceeding from this, and that, notwithstanding 
those might be the views of that comrt with 
respect to proceedings for a sale of the prop- 
erty by the coiurt, such as were then in 
hand, it does not show but that the posses- 
sion of the property was that of the coui't 
And such seems to be the opinion of the 
learned chancellor of the, court of chancery 
for Franklin county, as stated in proceed- 
ings had before him in respect to the prop- 
erty, since the decision in the higher court 
But, whichever is correct, this case is not 
affected, unless these proceedings under it 
would necessarily interfere with the posses- 
sion of the property. The property has once 
been surrendered by the mortgagor in pur- 
suance of the mortgage, and it has not since 
been in possession of the mortgagor, nor of 
any one claiming under the mortgagor, by 
any title acquired subsequently. The mort- 
gagor has still left to it the equity of re- 
demption of the mortgage. This bill, so far 
as it is for foreclosure, is brought to fore- 
close that The prayer of the bill is, that 
an account be taken of the sum due in eq- 
uity, a time of payment thereof fixed, "and, 
in default thereof, that said Vermont Cen- 
tral Railroad Company, and all persons 
claiming under it, may be barred and fore- 
closed of and from all equity of redemption 
in, said mortgaged premises." If there 
should be a deci'ee upon the bill as fi-amed, 
it would run, that, in default of payment ac- 
cording to it, the mortgagor and all persons 
claiming under it should be foreclosed, and 
forever barred, of all equity of redemption 
in the premises. It was said, in the argu- 
ment, that, upon the expiration of the time, 
this coiu't would issue a writ of, possession 
to its officer, and, in its execution, conflict of 
jurisdiction and officers then might ensue. 
It is true, that, under the statutes of the 
state, on a decree of foreclosure in the state 
comets, a writ of possession issues. Gen. St. 
Vt 255, § 74. But, the processes of the state 
com-ts are not adopted in proceedings in eq- 
uity in the United States courts, as they are 
in proceedings at law. Rev. St §§ 913, 914. 
I Such a decree, not redeemed, would merely 
cut off the title of the mortgagor, and no 
process of the court would be needed to fol- 
low it 2 Bl, Comm. 1.59; 4 Kent, Comm. 
180. But, if a writ of po'tesession should 
follow the decree, it would run only against 
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the parties to the suit and those claiming 
under them, which would mean those so 
claiming by title since the proceedings. 
Jones, Jlortg. § 1411. In this case there are 
no such parties so claiming, as appears, and 
there is no possession of the parties to the 
suit to be delivered. 

Another gi'ound m'ged in support of the de- 
murrer is, that the bill shows a second mort- 
gage of the property, and that those mort- 
gagees are not made parties. If tliis was a 
bill to go further than to foreclose, this 
^'ound might be good. But, as a bill for 
that pm'pose merely, the subsequent mort- 
gagees cannot be concluded by proceedings 
to which they are not parties. So, while 
they would be proper parties, they are not 
necessary parties. Weed v. Beebe, 21 Vt. 
495; Jones, Mortg. § 1558. There are fm-- 
ther remedies provided for in the mortgage 
insti'ument, one for possession under the 
mortgage after default for the space of ten 
•day", and another for a sale of the property 
after default for six months, on demand of 
two-thirds in amount of the holders of the 
bonds, in writing, xmder their hands. These 
remedies are merely cumulative to, but do 
not displace, the one by sti'ict foreclosure. 
Cheever v. Birchard (Sup. Gt. Vt Gen. Term, 
1SG9, pamphlet opinion of Steele, J. 32). The 
remedy by possession has been had. There 
are no allegations of any demand in writing, 
nor of any facts in the direction of a sale 
under any provision of the mortgage. So, 
the effect of any such proceedings is not 
now in question, and sales under ordinai-y 
proceedings for foreclosure are not known 
•under the laws of Vermont. Gates v. 
Adams, 24 Vt 70; Wing v. Cooper, 37 Vt. 
169. 

As this case now stands, these orators, 
owning a large amount of bonds secured by 
this mortgage, the trustees of which are so 
■situated as to be interested in opposition to 
them, seek to foreclose the mortgage, so far 
as their rights are concerned, in this court 
That they have the right to so proceed in 
this com-t would seem to be weU settled by 
the decision and opinion of another late 
leai'ned ch-cuit judge. Woodruff, in the same 
•cause before mentioned (Pond v. Vermont 
Val. R. Co. [Case No. ll,2Gu]), in connection 
with the opinion of Judge Johnson. That a 
similar suit is maintainable in the federal 
circuit court, notwithstanding there is a suit 
pending in the state court in the same dis- 
trict, in which the orator might join or be 
joined, has been held by Chief Justice Waite, 
in tlie fourth circuit. Parsons v. Greenville 
& C. R. Co. [Id. 10,776]. And, that the 
pendency of a suit in the state court is no 
cause for abatement of another suit for the 
same cause of action in the federal courts of 
that district, seems to have been held by Mr. 
Justice Clifford, in Loring v. Marsh [Id. 8,- 
514]. The doctrine of this latter case is 
somewhat criticised by Love, J., in Brooks 
•y. Mills Co, [Id. 1,955], so far as it is appli- 



cable to suits in the same disti'ict. In the 
latter case, such a plea was held not to be 
good where it did not allege that the parties 
were the same. 

There are some matters here presented 
looking in the direction of defences to these 
bonds, but these matters are not now for 
consideration in that respect. The question 
now in hand is not at all whether the bonds 
are enforceable against the defendant rail- 
road company, or otherwise, but it is, 
whether the orators have the right to have 
their rights to foreclose the equity of re- 
demption of their bonds ti'ied in this court 
So far as appears, as these objections are 
now considered, they have that right 

The second plea is allowed. The first and 
third pleas and the demm-rer are overruled. 
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BROOKS et al. v. The "V^TLI/IAM PENN 
et al. 

[2 Hughes. 144; ^ 1 Am. Law Reg. 584.] 

Circuit Court, D. South Carolina. March 

Term, 1853. ■ 
Salvage — Compensation — Apportioxmext and 

DiSTUIBCTIOX. 

1. The ship William Penn went ashore off 
Charleston harbor. The steamer Jasper, after 
remaining by the ship during a night of con- 
siderable peril, succeeded in dragging her over 
the shoal, and did not leave her until she was 
anchored in deep water. Fifteen per cent, up- 
on the value of the ship, together with costs, 
allowed to the salvors. 

2. Salvage services by steam-vessels encour- 
aged; additional remuneration decreed. The 
doctrine of The Eaikes, 1 Hagg. Adm. 240, 
affirmed. 

[See The C. W. Ring, Case No. 3,525; The 
Saragossa, Id. 12,335.] 

3. The principles upon which the admiralty 
proceeds in awarding salvage, laid down. The 
William Beckford, 3 C. Rob. Adm. 355, adopt- 
ed. 

[Cited in The Camanche v. Coast Wrecking 
Co., 8 Wall. (75 TJ. S.) 475.] 

4. In apportioning salvage among the ofScers 
and crew of a steamer, the court regards their 
responsibilities in their different stations. 
Equal shares given to the master and pilot. 

[Cited in The Pomona, 37 Fed. 816.] 

Appeal from district court of the United 
States for the eastern district of South Cai'o- 
lina. 

[In admiralty. Libel by Brooks, Barden, 
and others, owners of the steam packet Gor- 
don, and by the owners of the steam tug 
Jasper, against the ship William Penn for 
salvage. The claim of the owners of the 
Gordon was disallowed, and that of the 
owners of the Jasper allowed.] 

Yeadon and Macbeth, for libellants. 
Petigru and King, for respondents. 

WAYNE, Circuit Justice. J, coneiur with 
my learned brother. Judge Gilchrist, in all 

* [Reported by Hon. Robert W. Hughes, and 
here reprinted by permission.] 
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the views expressed by him in this case, ex- 
cept in the amount of salvage which he has 
given to the libellants. I think it altogether 
too small tinder the circumstances, espe- 
cially so if they are considered in connection 
with the kind of vessel which rendered the 
salvage service, and with the manner in 
which it was done. It was done by an un- 
insured steamboat, worth more than half 
the value of the ship saved. Though in do- 
ing it, there was no imminent peril of life 
from the sea to the officers and crew of the 
steamer, there was a risk of property from 
the sea, and both of property and life from 
the manner in which the steamer was nec- 
essarily worked to effect the service, which 
make it a case for a larger remuneration 
than has been decreed, or than would be 
given if the ship "William Penn had been ex- 
tricated from her dangerous condition by a 
wrecker or saihng vessel, with the usual ap- 
pliances in such cases, of anchors, hawsers, 
capstan, and windlass. In the case of The 
Rallies, 1 Hagg. Adm. 246, which was the 
first instance in England of a salvage serv- 
ice rendered by a steam-packet, Lord Stowell 
reversed the award of commissioners ap- 
pointed by the lord warden of the cinque 
ports to determine differences relating to 
salvage, and nearly doubled the amount of 
the award, with all the expenses of the ap- 
peal, in favor of the salvors. The Raikes in 
that case was in a situation of actual appre- 
hension, though not of actual danger, and 
she had been removed from the sand upon 
which she had struck by a Deal boat, but as 
there was still an apprehension of danger, 
she was towed out of it by a steam-packet, 
into Ramsgate harbor. In giving his judg- 
ment, Lord Stowell says, "I am inclined to 
give as much encom*agement as possible to 
similar exertions, on account of the great 
skill and the great power of vessels of this 
description." I am not aware that the pol- 
icy of his lordship's conclusion has ever been 
questioned, but I am that it has been ap- 
proved by his successors, and that it has the 
concui'rence of admiralty lawyers in our 
own country. It should be so; for a steamer 
can reach the locality of a disaster sooner 
and with more certainty than a sailing ves- 
sel can. When she arrives at it, she can take 
a nearer and better position to give aid, can 
change it as often as exigencies may require, 
can give readier assistance in saving life, and 
is more eflScient as to the power which can be 
applied and as to the time it may take to drag 
a vessel out of danger from a reef into deep 
water, than it can be done in any other way. 
Besides, a steamer used as a packet as the 
Jasper was, and occasionally only for tow-' 
ing vessels in safe and well-known chan- 
nels, can get insurance for such employment. 
But it would have been difficult to get a risk 
taken upon her as a wrecker at all, if not 
purposely adapted in her enginery and other 
appointments for such an occupation. And if, 
without being so, insm-ance were sought for 



a steam-packet to act in a particular case as 
a wrecker, it is certain that the premium 
which would be asked would probably be 
fully equal to any compensation she could 
get for any salvage service she might ren- 
der. In this instance, the presidents of two 
insiu'ance companies in Charleston, accus- 
tomed to calculate marine risks, and well 
enough acquainted with the reef upon which 
the William Penn was run aground to form 
a safe judgment of her danger, and the haz- 
ard to be run by a steam-packet in the at- 
tempt to get her off, declai-e that they would 
not have taken a risk at all for such an ad- 
ventm-e if any part of the duty was to be 
done in a night in February; nor under any 
circumstances for less than a premium of 
twenty to twenty-five per cent. In such 
cases, then, the risk must always be run by 
the owner of the steamer, as it was in this 
by the owners of the Jasper. Such consid- 
erations as have been stated had brought 
me to the conclusion that marine assistance 
by steamboats must be encouraged by lib- 
eral compensation, and that this is a case 
in which it ought to be given. 

The views which I have expressed of the 
superior claims of steamers in such eases are 
coincident with the principles by which 
salvage is graduated. We do not alter but 
extend them to cover cases which now oc- 
cur, but which could not have occiuTed be- 
fore steam was applied to navigation; in 
this way lessening the hazards both of life 
and property to which navigation must ever 
be liable. The facts upon which a com-t 
exercises its discretion in giving salvage are 
the value of the property saved, the peril in 
which it may have been, the risk of the 
property and persons exposed in doing the 
service, and the timely interposition of both 
to rescue life and property fi-om loss. But 
the principles to which courts are subordi- 
nate in graduating salvage compensation are 
founded in public policy, as that has been 
disclosed by judicial precedents. They are 
full and to the purpose. Our own courts 
have said in several cases that the service 
is of a highly meritorious character. It con- 
sists in saving life and property about to 
perish at sea, often at the peril of the sal- 
vor; the interests of society require that the 
strongest inducements should be held forth 
for* its performance, and it is a settled prin- 
ciple that it should be liberally rewarded. 
The reward should be such as not only to 
afford an ample compensation to the sal- 
vor for the risk of life and property, and 
for labor, privations, and hardships encoun- 
tered, but so liberal as to fm-nish a sufficient 
incentive to similar exertions by others. 

Sir William Scott says, in the case of The 
William Beckford, 3 0. Rob. Adm. 355: 
"The principles in which a court of admiral- 
ty proceeds lead to a liberal remuneration in 
salvage cases; for they look not merely to 
the exact quantum of sei*vice performed in 
the ease itself, but to the general interests 
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of the navigation and commerce of the coun- 
try, which are greatly promoted by exer- 
tions of this nature. The fatigue, the anx- 
iety, the determination to encounter danger, 
if necessary, spirit of adventui-e, the sldll 
and dexterity which are acquired by the 
exercise of that spirit, all must be taken into 
consideration." [Talbot v. Seeman] 1 Oranch 
[5 U. S.] 1; 3 Kent, Comm.; Abb. Shipp.; Ma- 
son V. The Blaireau, 2 Cranch [6 U. S.] 240; 
The Henry Ewbauli [Case No. 6,376] ; Tyson 
V. Prior [Id. 14,319]; Bond v. The Cora 
[Td. 1,621]. In order to apply those princi- 
ples to the case in hand, I will now show 
the condition of the William Penn from the 
time that she took the bottom upon the 
breaker, until she was rescued from It by 
the Jasper, and the risks that were run in 
performing that service. The breaker upon 
which the ship was aground is known as 
the Pumpkin Hill of tlie north breaker. 
From the point where she sti'uck, as well as 
I can gather from the evidence, the breaker 
is nearly north and south of the bar or 
entrance of the main ship-channel to Chai'les- 
ton. From the point mentioned it is some- 
thing more or less than a statute mile to 
the southern termination of the breaker; 
nowhere less tlian half a mile broad, hav- 
ing in its length and width not more than 
t'rom three to nine feet at low water, except 
in two places, whex*e it is ten feet on the 
east and west sides of the breaker, both, 
however, shoaling towards the centre of the 
breaker to three and seven feet water, and 
of course having no deeper channel over 
from either side to the other. This desciip- 
tion is corroborated by tlie charts upon 
which the pilots rely, whilst it is dangerous 
in every part for a ship when rim upon it; 
its position and manifestation as a breaker 
are so well defined at all times of tide that 
it cannot be considered an obstacle or cause 
for apprehension in making an approach to 
the bar to get into the main ship-channel 
leading to the city. 

The ship William Penn, of eight hundred 
and ten tons burden, was cast ashore on 
this breaker; her captain says it was not 
caused by any stress of weather, but from 
an error in his reckoning. She was boarded 
by a pilot, Mr. MuUings, just before she 
sti'uck, but not in time to prevent it by his 
attempt to w^ear ship. Capt. Folger exoner- 
ates Mullings from all blame. He did what 
both of them thought most likely to save the 
ship from going ashore, and the best that 
could be done, unless she could have been 
brought to anchor even at hazard of cutting 
away her masts, imtil there was a change 
of wind, or until she could have been towed 
out of danger. Be that, however, as it may, 
the ship was heading W. N. W., the wind 
was N. E., or N. B. by E., fresh, but not 
a gale, and the pilot says she stopped hard 
and fast in a few minutes after he boarded 
her. Every effort was immediately made to 
relieve the ship. Mullings sent the pilot- 



boat to Charleston for a dozen men to aid in 
lightening the ship. They came in the 
course of the day, and threw some of her 
ballast out, and started her water, hoping 
to get her off at high water; and at the 
next high water, though somewhat light- 
ened, she was as hard and fast as when she 
first struck at seven in the morning. Mul- 
lings directed his messenger, who went to- 
town for aid, to see Mr. Chapman, also a 
branch pilot, and to tell him to engage a 
steamer to come down to the Penn. The 
steam-packet Gordon, commanded by Cap- 
tain Brooks, and owned by himself and Cap- 
tain Barden, did go down to the ship in the 
afternoon, but not under any engagement 
with Captain Chapman or with the agent 
of the owners of the ship. She carried with 
her a new hawser, succeeded in getting it to 
the ship, but after repeated ti'ials, running 
into thi-ee hours of the night, without start- 
ing the ship at aU, Captain Brooks relin- 
quished the enterprise and retm-ned to the 
city- The wind was blowing fresh from the 
east The Gordon had to be in her place 
the next morning, in the city, being in the 
service of the government, and Captain 
Brooks thought it would have been danger- 
ous to stay by the ship tliat night; and her 
captain says it would have been so. Be- 
sides, Captain Brooks did not leave the ship 
until tlie tide had been some time on the 
ebb, which made it certain that no force 
could have hauled the Penn from the break- 
er until the high tide of the morning, if it 
coiild then be done. Captain Brooks's at- 
tempt to aid the Penn with a steam-packet 
more than twice her cost, and at some I'isk, 
too, was meritorious; but as he did not put 
the ship at all out of her danger, or con- 
ti'ibute to it in any way with the Goi'don, 
the claim which he makes for salvage on 
accoimt of himself and his partner, Capt. 
Barden, and for the crew of the Gordon, 
cannot be allowed. The Penn was all of 
that night chafing and gi-ating upon the 
sand, as she had been all the day before, 
from seven o'clock in the morning. There 
was no alteration of position for the better, 
or at all, except such as was made by the 
force of the breakers, always gi-eater upon 
a receding tide, and most so at low water. 
"The next morning," Captain Folger says, 
"commenced with a strong breeze from the 
northward and eastward, with a verj' heavy 
sea. The sea was making a clean breach 
over the ship, and caused her to thump bad- 
ly. Towards evening a hundred barrels of 
rum were started and stove in to lighten the 
ship still more. After being pumped out, 
the ship was put under aU of her canvas at 
high water, with the yards braced aback. 
She was started considerably to tlie south- 
ward and westward, and to the inner side 
of the shoal, but she himg forward as the 
tide fell, and was hard and fast as ever. 
Her position had been changed, but not into 
deeper water than that from and over which 
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she Uad been driven, or than that in the di- 
rection in which it became necessary, from 
her change of position, to get her out of the 
.brealiers." In this state of things, Mullings 
ventures an opinion that the ship might have 
been got off without the aid of a steamboat 
I cannot give any weight to that suggestion, 
for, besides finding him, after the ship had 
been moved, sending for another steamer, 
witnesses, as competent from occupation 
and Ivnowle^ge as he can be, declare that 
by having been moved slie was put into a 
worse position than she had been before. 
Captain Relyea, of the steamer Charleston, 
altogether a disinterested witness, says the 
ship did change her position for the worse; 
for there was more water to the northward 
than to the southward of her. Captain 
Chapman, who was on board of the Gordon 
the night before, and who acted as pilot 
when the Jasper rescued tlie ship, says he 
found that the ship had changed her posi- 
tion, and had got nearer to where there 
was shoaler water to carry her through. 
Her change of position was not for the bet- 
ter, but the position was so changed that it 
was easier to drag her over to the west- 
ward than to draw her back to the east- 
ward. "William Reed, a rigger and steve- 
dore, who headed the gang which was taken 
to the Penn to aid in lighting her, and who 
has followed the sea for sixteen years, is 
inclined to Mullings's opinion from two 
soundings which he made after the ship had 
been moved to where she took the ground 
the second time. But whilst he no doubt 
did his duty well in his proper place, he 
admits that "he is only somewhat acquaint- 
ed with the bar," and therefore has not such 
knowledge as can give any aid to Mullings's 
opinion or to lessen that of Captains Chap- 
man and Relyea, both of whom say that 
the ship, by having been forced from where 
she struck to where she was carried by 
the morning's manoeuvre, had been put in a 
worse position. 

I must conclude fi-om the evidence that the 
Penn was in great peril from the time she 
sti'uck imtil she was taken off the breakers 
by the Jasper. In less than two homrs she 
was taken into deep water; she had from 
three to four feet water in her hold. When 
examined, it was ascertained that her fore 
and main topmasts were badly sprung, that 
the rigging of the foremast was much in- 
jured, that she had slewed her forefoot, and 
was considerably damaged also about the 
stem. The repair of her injxu'ies cost more 
than eight thousand dollars. It is scarcely 
necessary, after such a statement, to give in 
detail the evidence of the ship's peril from 
the time that she took the bottom for more 
than thirty-six hours imtil the Jasper took 
her out of it; but it will be as well to do so. 
Her captain says the ship's situation was 
dangerous, and that she stood in great need 
of relief; qualifying it only by saying that 
no one can say she must have perished with- 



out the aid of the Jasper. He, of com-se,. 
speaks of the time when the Jasper came to> 
her relief. The whole narration of Mullings 
shows that he thought so, and that she stood 
in need of immediate assistance from a 
steamer. He has graduated, too, the com- 
pensation of three hundred dollars, received 
by him for his services, upon his apprehen- 
sion that they were rendered to a ship irt 
imminent danger. Mr. Vincent says she was; 
in great peril— breakers all around her. Cap- 
tain Relyea testifies that the Penn was 
ashore on the eastern side of Pumpkin Hill 
breaker. She was in as bad a place as a 
ship could be to be saved. Captain Chap- 
man adds, the William Penn was most cer- 
tainly in a dangerous position. Mr. Paine, 
speaking of where she first struck, says; 
the Penn was in a very dangerous position, 
lying I'ight broadside to the sea. Captain 
McDonald, a branch pilot, saw the ship on 
the breaker, was not near enough to see her 
exact position, being almost five miles off; 
but from his knowledge of the shoals, saw 
she was in a dangerous position. He was 
surprised that she was saved; thinks she 
could not have been saved without extraor- 
dinary exertion; very doubtful if she could 
have been without the assistance of a steam- 
er, but it may have been possible. Mr. Lea, 
another branch' pilot, considered the William 
Penn In a very dangerous position, so much 
so that he would not have gone on board of 
her that night to save the ship, for it was a 
very dirty-looking night, and a very heavy 
sea. All of these witnesses make any com- 
ment oh. the testimony of Captain Nichols- 
unnecessary. 

I will now show the manner in which the 
Jasper performed her services, and the risk 
which she ran in doing it. It is done not 
only with a view of showing the dangers en- 
coimtered by her from the sea and from the- 
steam which it was necessary to put upon 
her engine, but because it is as good an illus- 
tration as can be given of the superiority of 
steamers in such cases, from the nearer ap- 
proach which can be made by them to the- 
point of danger, and their power to keep the 
position it may be necessary for them to 
take, against adverse winds and currents, in 
the midst of the breakers. Mr. Lafitte, the 
agent of the owners of the Gordon and Jas- 
per, having ascertained the imsuccessful re- 
sult of the attempt made with the Gordon, 
determined to send the Jasper to her assist- 
ance. She was furnished with a strong 
force, and supplied with provisions and fuel 
"for two or three days," with orders to stay 
by the ship as long as there was any hojie of 
saving her, or anything from her, in case of 
her being wrecked. The Jasper was taken 
down at a proper time before high water. 
It gave her captain and pilot an opportunity 
to reconnoiti-e the ground, and the ship's po- 
sition upon it, and to make such prepara- 
tions as they might suggest for the worlc 
which she had to do. Mullings and Captain 
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Nichols tMnk ttiat the Jasper was not at any 
time in danger from the brealiers. But Mul- 
lings's opinion in this as in that, wlien he 
said the ship might have been relieved -with- 
out the aid of a steamer after she had been 
<;arried from the outer to the inner side of 
the shoal, was obviously formed upon the 
soundings of Davenport, which are no foun- 
dation for either conclusion, as he does not 
say at what time of tide they were made, 
though they were made on the ebb tide, from 
the beginning of which until low water the 
depth changes at least five and a half feet, 
which brings his soundings within that fluc- 
tuation, without in any way establishing the 
fact that the ship had gained a point from 
which there was a clearer way into deep wa- 
ter fi'om the breakers. Indeed, that Daven- 
port did not think so is plain, for it was aft- 
er his soundings had been made that he pro- 
posed to Capt. Polger to take the chronome- 
ters to the pilot-boat, because "they would 
get jarred in the ship," and as he innocently 
thought, salvage would be saved upon them 
if the ship was saved. 

We must look to other witnesses for the 
real danger encountered by the Jasper while 
she was dragging the ship out of the break- 
ers, which were on every side of her. These 
witnesses relied upon, are Captains Hayden 
-and Chapman, "William Bedford, the engi- 
neer of the Jasper, William P. Lea, a branch 
pilot. Captain Relyea, of the steamer Char- 
leston, and Jlr. Vincent, w^ho was also pres- 
ent. The three first are interested witnesses 
-as salvors. The other three are not so, but 
they confirm the testimony of the first in 
their facts and conclusions. It is not a case, 
therefore, for those allowances which must 
"be made for the testimony of Interested wit- 
nesses or for the exercise of that caution 
with which com'ts receive and scan it. Hay- 
-den says he ran the Jasper for the ship, un- 
til she was in seven feet water, her di'aft 
being five and a half. It was a stormjMook- 
Ing night, heavy sea, and dark overhead. 
He had been a mariner for thirty-three 
years. He considered the Jasper in great 
risk, more so than he will ever rim again to 
save property. He is acquainted with the 
shoals. The Jasper's stem was in the break- 
ers. The sea broke and washed through her 
after gangways, stove in one of the dead- 
lights, and though the pumps were going 
■all the time to keep the water under, she 
had a foot and a half water in her when 
she reached town. Did not leave the ship 
until she was safely anchored in deep water; 
she was dragged over the shoal. Chapman 
says the night was dark, the sea was heavy, a 
good deal of wind, and the sea breaking 
against the steamboat's stern. If he had 
■owned the boat, from the danger which he 
saw from the leakage of the steampipe, and 
the gush of water through the deadlights, 
he would have let go, and not continued that 
night to try to save the ship. Bedford, the en- 
gineer of the Jasper, "went down to the Wil- 



liam Penn with the usual press of steam. 
When they put their lines out, put on the 
usual press of steam for towage, twenty 
inches; finding from the roughness of the 
sea and the weight of the ship that twenty 
inches could not bring the engine round, he 
raised the steam to twenty-eight inches; not 
being able to get the ship off with that force, 
was ordered by the captain to put it up to 
thirty-five inches. The boat was then doing 
her best. He pushed the boiler as nuich as 
he dared do with safety." Lea saw the 
Jasper at work trying to save the ship; 
thought her in gi-eat danger from the heavy 
sea and the breakers. Vincent, another dis- 
interested witness, also present, declares 
that the Jasper was in great danger, that 
she was in the heaviest breakers. Captain 
Relyea, of the Charleston, considered the 
Jasper in gi-eat risk, so much so that he 
would not risk his boat any longer after 
dark. If the Jasper had not been there, he 
might have stayed; he would not have stay- 
ed to save property. He would not have 
stayed there that night to save the ship, if 
there were no lives on board; he would not 
have deemed it prudent to do so. He said, 
at the time, as the Jasper was there to save 
life, he would not remain. The weather was 
dark, threatened to be worse; it was dark 
and stormy, spitting rain. Has been much 
at sea as a mariner; is well acquainted with 
the coast from Savannah to Kew York. He 
has saved many vessels with steamboats. 
Tne steamer Jasper was in a very perilous 
position between two breakers, right and 
left, when she had hold of the ship. When 
he left, had no idea that the Jasper could 
have done more than save the lives of the 
ship's company; thought she would have 
gone to pieces. Witness got, by an award 
of the chamber of commerce, forty per cent, 
salvage, for saving the Alliance and cargo. 
Don't think his risk in saving the ship Al- 
liance was so great as in saving the Penn, 
for when the Alliance was saved he had 
pretty good summer weather. The Jasper 
is about the same power as the Charleston, 
and the Charleston is thought a powerful 
boat for such pmrposes. 

My object in citing the evidence so particu- 
larly is to show that the risk run by the 
Jasper in rescuing the Penn makes it a case 
within the principle that encom'agement 
must be given to steamboats for effecting 
salvage service to vessels in distress and in 
danger of perishing. 

It is admitted, notwithstanding the dam- 
ages which the William Penn had sustained, 
that she was worth when placed off the 
breakers into deep water twentj'-three thou- 
sand dollars. I might, consistently with ad- 
judicated cases, give a larger remuneration 
than fifteen per cent, upon that sum, but 
after the best consideration of the case, and 
of those principles of public policy which are 
applicable to it, I shall pronounce a decree 
for fifteen per cent, in favor of the salvor. 
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witli tlie costs of appeal, and such as can 
rightly be taxed for the proceedings in this 
suit in the district court. In the distribu- 
tion of the salvage, I have tried to cai'ry out 
the principle of encouragement by giving 
to the captain and the engineers of the 
Jasper, and to the crew, and to the pilot, 
portions as near as I could ascertain it, 
founded upon their responsibilities in their 
different stations. The amounts will appear 
in the decree. I think it right, also, to state 
that the evidence relating to the offers of 
compromise from the owners of the ship has 
not had any influence upon my judgment 
My conclusion shows that I think they were 
insufficient, and that the salvors were right 
in seeking a reward in a court of admiralty. 
The judgment of the district com't is re- 
versed. 



BEOOKS, The A. G. See Case No. 98. 

BROOKS, The HELEN E. See Case No. 
6,330. 

BROOKS, Tlie HENRY C. See Case No. 
6,374. 

BROOKS, The JOHN. See Case No. 7,335. 

BROOKS, The JOHN O. See Case No. 7,336. 

BROOKVHiLE NAT. BANK (WALZ v.). 
See Case No. 17,137. 



Case H^o. 1,966. 

In re BROOSIE. 

[3 Ben. 488; ^ 3 N. B. R. 343 (Quarto, 90).] 

District Court, S. D. New York. Nov. 15, 1869, 

Bankrdptct — Fradddlent Transfer — Trust 
Deed— Clodd on Title — Suit by Assignee- 
Petition. 

A trust deed of lands in Florida, made by a 
bankrupt, who remained in possession of the 
lands till the filing of his petition in bankrupt- 
cy, will not be set aside by the bankruptcy 
court on petition of the assignee, unless such 
petition states that the lands were conveyed 
by tlie bankrupt in fraud of his creditors, under 
the laws of Florida, or facts showing that they 
were so conveyed, and, therefore, passed to the 
assignee under the 14th section of the bank- 
ruptcy act [Act March 2, 1867; 14 Stat. 522.] 

In bankruptcy. In this case, the assignee 
in bankmptcy presented a petition to the 
court asking for the cancellation of a trust 
deed executed by the bankrupt [James E. 
Broome] of lands in Florida. [Dismissed.] 

John McDonald, for petition. 
Alexander & Green, in opposition. 

BLATCHFORD, District Judge. The peti- 
tion of the assignee in bankruptcy alleges 
only, that the trust deed which it sets forth 
was made, conveying the lands in Florida de- 
scribed in the deed; that it was duly deliv- 
ered to the grantees and recorded by them; 
that the conditions on which the trust waa 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



to be carried out came into operation, but the 
trustees did not take possession of the lands 
or take any step to carry out the trust; that 
the bankrupt remained in possession of the 
lands until he filed his petition in bankrupt- 
cy; and that the assignee cannot make sale 
of the lands while the trust deed remains as 
a cloud on the title. The petition then pi-ay& 
that the ti*ust deed may be set aside and de- 
livered up by the trustees to be cancelled and 
removed from the records in Florida. There 
are no allegations to sustain the prayer for 
relief. The petition does not allege that th& 
lands were conveyed by the banki*upt in 
fraud of his creditors, nor does it state any 
facts showing that they were so conveyed, so 
as to show that the lands passed to the as- 
signee in bankruptcy, as being, within the 
14th section of the act, properly "conveyed 
by the bankrupt in fraud of his creditors." 
As the property was real estate situated in 
Florida, it should have been alleged and 
proved that the conveyance was in fraud of 
creditors under the laws of Florida. 
The petition is dismissed, with costs. 

[NOTE. For decree setting aside an assign- 
ment of the bankrupt's lands in Florida, see 
following case, No. 1,967.] 



Case Wo. 1,967. 

In re BROOME. 

[3 N. B. R. 444 (Quarto, 113).] » 

District Court, S. D. New York. Feb. 8, 1870. 

Bankruptoy- Prohibited and Fraudulent 
Transfers— Suit bt Assignee. 

When an assignment was made by bankrupt, 
of lands in Florida, for the benefit of such of 
his creditors only as should sign a compromise 
agreement, held, void as against assignee in 
bankruptcy. 

[In bankruptcy. Proceeding by the as- 
signee in bankruptcy of James E. Broome to 
set aside an assignment of the bankrupt's 
lands. Decree for assignee. For dismissal 
of petition to set aside a deed of trust, see 
preceding case, No. 1,966.] 

John McDonald, for assignee in bankruptcy. 
Alexander & Green, for voluntary assignees. 

BLATCHFORD, District Judge. I think 
that the assignment executed by the bank- 
rupt on the 10th of October, 1865, of lands 
in Florida, was made in fraud of his cred- 
itors, and that it must be decreed to be void 
as against the assignee in bankruptcy. It 
contains a provision appropriating the lands 
to the payment of such creditors as shall 
sign a compromise agreement, and of none 
others, with a direction that the surplus shall 
then revert to the assignor. It was not an 
assignment of the whole of the assignor's 
property. It was void under the laws of 
Florida as being an assignment to hinder 
and delay creditors. 

^ [Reprinted by permission.] 
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BROTHER JONATHAN, The (ilcGREADY 
v.). See Case No. 8,732a. 



Case K"o. 1,968. 

The BROTHERS. 

[10 Ben. 400.] ^ 

District Court, S. D. New York. April Term, 
1879. 

Revised Statutes — Cosstkuctiom — Seamed — 
Wages — Shipping Coiimissioxeu — Vessel ix 
West Isdia Tkade — ^Tender — Costs. 

1. While, in the construction of the Revised 
Statutes of the United States, the presumption 
is against an intention to change tlie law, yet 
where the language used in the revision cannot 
possibly bear the same construction as the re- 
vised and repealed act, full effect must be 
given to the new enactment. 

2. The master of a vessel, which had returned 
to New York from a voyage from Philadelphia 
to ports in the "West Indies and thence to New 
York, offered to a sailor the amount of wages 
due him. There was a difference of $2 be- 
tween the amount offered and the amount 
claimed. The sailor refused to receive the 
amount offered and claimed that the wages 
should be paid in the presence of the shipping 
commissioner, and filed a libel against the ves- 
sel. On the trial the court found that the 
amount due was the sum offered. It was 
claimed for the sailor that under sections 4504 
and 4549 of the Revised Statutes of the United 
States the offer of the money was inoperative 
as a tender: Held, that under those sections it 
was not incumbent on the master of this vessel 
to pay the sailor in the presence of the ship- 
ping commissioner of the port. 

3. The tender was good; and, although it 
had not been kept good by the payment of the 
nmount into court under rule 72, the suit being 
unnecessary and the difference between the 
parties trifling, no costs would be allowed to 
the libellant. 

In admirally. 

Henry Heath, for libellant. 
Wm. W. Goodrich, for claimants. 

CHOATE, District Judge. This is a suit 
for seaman's wages. The answer admits 
that the sum of §05.57 is due, and at the 
time of filing the answer that sum was paid 
into the registry of the court. I am satis- 
fied by the evidence, that although the libel- 
lant claims that there is an error of about 
two dollars, this is the true amount of his 
wages due. It was tendered to the libel- 
lant before the suit was brought, but he re- 
fused to receive it, and claimed that the 
wages should be paid in the presence of the 
shipping commissioner. Libellant's counsel 
now claims that the case is within Rev. St. 
§ 4549, which provides that: "All seamen 
discharged in the United States from mer- 
chant vessels engaged in voyages from a 
port in the United States to any foreign 
port, or, being of the burden of seventy-five 
tons or upwards, from a port on the At- 
lantic to a port on the Pacific, or vice versa, 

^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



shall be discharged and receive their wages 
in the presence of a duly authorized ship- 
ping commissioner, except in cases where 
some competent court otherwise directs." 
This voyage was from Philadelphia to ports 
in the West Indies and thence to New York. 
By Rev. St. § 4504, it is provided: "That 
nothing in this title, however, shall prevent 
the owner, consignor or master of any ves- 
sel, except vessels bound from a port in the 
United States to any foreign port other than 
vfessels engaged in trade between the United 
States and the British North American pos- 
sessions, or the West India Islands, or the 
Republic of ilexico, and vessels of the bm*- 
den of seventy-five tons or upward, bound 
from a port on the Atlantic to a port on the 
Pacific, or vice versa, from performing him- 
self, so far as his vessel is concerned, the du- 
ties of shipping commissioner, under this 
title." Section 4549 is in the same title of 
the Revised Statutes with section 4504. It 
is insisted by the libellant's counsel, that the 
case is within section 4549, and therefore 
that the alleged tender was inoperative and 
a nullity, being in fact an illegal act— an at- 
tempt to pay off a seaman in violation of 
section 4549 — and that this section is to be 
regarded as qualifying section 4504, so that 
as regards the discharge and payment of sea- 
men it creates an implied exception in the 
operation of section 4504 as applied to a voy- 
age between the United States and the West 
Indies. But I can see no difiicnlty in con- 
struing the two sections together and giving 
to both fuU force. Section 4504 makes a 
master or owner of vessels bound on certain 
voyages, including the present one, a duly 
authorized shipping commissioner within the 
meaning of section 4549. The terms of sec- 
tion 4504 are too explicit to be explained 
away, or to admit of an implied exception 
by reason of anything contained in section 
4549, and I think, therefore, that for a voy- 
age between the United States and the West 
Indies the crew m^^^y be paid off by the mas- 
ter elsewhere than in the presence of a ship- 
ping commissioner other than himself. That 
these provisions are somewhat different in 
the Revised Statutes from what they were 
in the statutes revised and repealed, does 
not, I think, furnish any reason for not giv- 
ing to them this consti'uction, since they ap- 
parently admit of no other eonsti'uetion, and 
especially by no possibility do these sections 
admit such a eonstiniction as will restore 
them to their former reading. While in the 
constx'uction of the Revised Statutes, the pre- 
sumption is against an intention to change 
the law, yet where the language used in the 
revision cannot possibly bear the same con- 
struction as the revised and repealed act, 
fuU effect must be given to the new enact- 
ment The tender was therefore good. It 
has not, however, been kept good, conforma- 
bly to the 72d rule of this court, which re- 
quires the money to be paid into court, be- 
fore answer, plea, or claim filed. It is not 
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available, therefore, as a complete tender 
for aU purposes, but as the costs are in the 
discretion of the court, and this suit was 
brought after a tender and was unnecessary, 
the difference between the parties, if any, be- 
ing very trifling, the libellant will recover no 
costs. 
Decree for libellant for §63.57. 



Case No. 1,969. 

The BROTHERS. 

[2 Biss. 104; * 1 Chi. Leg. News, 1.1 

District Court, N. D. Illinois. Feb., 1869.= 

CoLXiisioN — Rule op Chicago River — Ciiossixo 
AXD Signals— Rate of Speed— Tdg and Tow. 

1. It is the established rule of the Chicago 
river that a steamer must take the starboard 
side of the channel. 

2. If she wishes to go to port, she must give 
the proper signal to an approaching vessel, by 
the whistle; and the fact that a portion of the 
river is occupied by other vessels, does not make 
it less her duty to keep the proper side, or give 
the usual signal before crossing. 

3. A vessel in the river must run slowly 
and circumspectly, and though an approaching 
vessel is on the side of the channel to which she 
has no right, is nevertheless bound to reduce 
her speed to avoid a collision. 

4. It is the duty of a vessel in tow of a tug 
to watch her own course, and also the tug; and 
if all her hands are making sail, and she cannot 
be properly managed, she is at fault. 

5. Under such circumstances, the view of the 
helmsman being obstructed, a lookout should be 
kept. 

6. In this case, the tug, the tow and the pro- 
peller having each been in fault, the loss was 
divided among the three. 

In admiralty. This was a libel by John 
C. Maxwell & Co., owners of the schooner 
Supply, against the ttig Brothers and the 
propeller Lady Franklin, for damages by a 
collision in the Chicago river; the Lady 
Franldin having run into the Supply while 
the latter was in tow of the tug Brothers. 
IPecree for libellants.] 

Sillier, Van Arman & Lewis, for libel- 
lants. 

Rae & Mitchell, for the Lady Franklin. 

H. F. "Waite, for the Brothers. 

DRUMMOND, District Judge. The facts 
in this case are substantially as follows: 
Very early on the morning of the 4th of 
October, 1866, the steam tug Brothers took 
the scow schooner Supply in tow, just 
above Wells street bridge, in the Chicago 
river. The tug proceeded down the river 
and through, the south opening of Rush 
■ street bridge, in order to tow the Supply into 
the lake. About this time the propeller 
Lady Franklin was seen approaching the 

* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

- [Affirmed by the circuit court in Maxwell v. 
The Brothers and The Lady Franklin, Case No. 
9,322.] 



harbor. The tug with her tow went down 
on the south side ol the channel, when see- 
ing two vessels and a tug lying on the south 
side of the river at a wharf opposite one of 
the elevators, the Brothers took an angling 
comrse across to the north ^de. At this 
time the hands of the schooner were all en- 
gaged in making sail, the wind being north- 
east. The captain was at the helm. The 
propeller, meanwhile, was making her way 
into the river, and when opposite "the 
knuckle" of the north pier, not far from the ^ 
"tub factory," a collision ocem'red. between S> 
the propeller and the schooner, the latter be- 
ing struck on her starboard bow. The 
schooner sunk almost immediately, but was 
subsequently raised and repaired at a heavy 
expense. The place where the collision hap- 
pened seems to have been a shoxi: distance 
east of the east end of the south pier, and 
not far from the north pier. The morning 
was fine, but the atmosphere was hazy, and, 
though eai'ly, there was light enough to en- 
able each craft to ascertain the position of 
the others. 

It is insisted on the part of the tug that di- 
rections were given to the schooner to fol- 
low directly in the wake of the tug, in cross- 
ing over to the north side, which was not 
done, and that the schooner suddenly luffed 
up to the north side of the channel, and 
hence the collision. 

It is urged by the schooner that she did 
follow in the wake of the tug as a matter of 
duty and principle; that if any directions of 
a special character were given by the tug 
they were not heard, and that the latter diad 
no right to cross over to' the north side in the 
manner stated. It is claimed by the pro- 
peller that she was coming into the river on 
the north side— her own proper side;— that 
the tug without any warning or asking any 
permission, suddenly crossed over, right in 
the path of the propeller, when the latter, 
though not going more than two or three 
miles an hour, could not bo stopped in time 
to prevent a collision. 

I think the conclusion, fairly deducible 
from the evidence, is: that the propeller ran 
into the schooner before the latter had fully 
got across the river, and while the tug was in 
the act of taking her com'se down on the 
north side of the channel. 

The witnesses on the propeller generally 
declare that she was nmning under a proper 
check, and quite slowly; but I think it mani- 
fest, from what happened afterwards, that 
the Lady Franklin was not under suflacient 
control, and that she was running too fast 
She had just entered the harbor; it was 
easy to see that vessels were coming down 
which she would be likely to meet at once. 
Now, xmder such circumstances, it was the 
rule alike of law and common sense that the 
propeller shoxdd proceed slowly, and with 
great circmnspection. The moment the pro- 
peller entered the river her speed shoxild 
have been reduced to a moderate rate, sa 
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that, having proper steerage way, she yet 
should be under reasonable control. If this 
rule had been observed in this case, it is ap- 
parent the propeller could have been pre- 
vented from coming in contact with the 
schooner, or at least the blow would not have 
been followed with such serious conse- 
quences. It is a mistalce to suppose that be- 
cause the propeller had the right to the noi-th 
side of the channel in coming in, she was 
not obliged to reduce her speed at once in 
, view of approaching vessels descending the 
river, even if it were the duty of the latter 
to take the opposite side of the channel. 
The Chicago river is a narrow, winding 
water course, in the season of navigation 
much frequented by various craft, and, there- 
fore, great caution is necessary in passing up 
and do^vn. 

Notwithstanding, therefore, what is stated 
by several witnesses on board of the propel- 
ler, I prefer tailing the testimony of some of 
the other witnesses, considering it confirmed 
by independent facts, and thinli the Lady 
Franklin had too much headway on her at 
the time. If she were running under a 
check, as claimed by her officers, it was not 
applied soon enough, or was not sti'ong 
enough. The propeller, consequently, was in 
fault. 

It is a rule of the Chicago river, under- 
stood among seamen, and repeatedly sanc- 
tioned by this court, that a steamer must 
take the starboard side of the channel in as- 
cending or descending. This brings two 
craft meeting, on opposite sides. If a steam- 
er vishes to go on the port' side, the proper 
signal is given by the whistle to indicate it, 
and if an approaching steamer on the other 
side assent, the former can go to port. It 
is clear that some such rule must be made 
and observed, in order to prevent, as far as 
possible, accidents in such navigation, and 
it is indispensably necessai-y that it should 
be distinctly understood that, when a steam- 
er violates this law it is at its own peril. 

In this case no precaution of the kind was 
taken by the tug, and the circumstance that 
two vessels and a tug were lying at a wharf 
on the south side, and thus some portion of 
the river was occupied, did not authorize 
the tug Brothers to omit the usual signal, 
and did not the less make it the duty of the 
tug to keep the south side. As a matter of 
practice and observation, we know that as 
between two openings of a bridge on the 
river, a steamer sometimes takes in descend- 
ing, for example, the north opening of the 
State street bridge and of Rush street bridge, 
and in ascending, the south opening; but it 
is settled, and it has been often held in this 
court, that whenever this is done it is at the 
peril of such steamer. The tug, therefore, 
was also in fault. The schooner was in tow 
of the tug, and to a certain extent under its 
conti-ol as to coui'se, and absolutely as to 
speed, and though it may often be imnecessary 
to have a lookout on a vessel when in tow, 



yet I think, under the circumstances in which 
the Supply was then placed, there ought to 
have been a lookout forward to direct thi 
course of the schooner. All the crew were 
in the act of making sail— their attention 
was consequently somewhat withdrawn ftom 
the immediate course of the vessel. The 
sails that were being hoisted, it is admitted, 
obstructed the view of the helmsman. It 
is positively stated by the witnesses on the 
tug that the schooner did not follow in the 
com-se of the tug, and notwithstanding this 
is denied by those on the schooner, I think 
it is most probably true. The practice is 
uniform, I believe, for vessels in tow of a 
tug in the Chicago river, to watch their own 
course, and not rely absolutely on the tug. 
A great deal may depend on the extent and 
fastening of the tow line, but with the ordi- 
nary tow line used, the course of the vessel 
should be attended to with almost as much 
care as if on her own motion. It seems to 
me therefore, that it was a fault for the 
jschooner to let aU her men be employed in 
making sail at such a critical juncture. The 
helmsman was not of himself able to take 
that comprehensive glance at the condition 
of the river and lalce necessary for the prop- 
er management of the Supply. Owing to 
this, I think, there was not that instant 
change of course to the north side, in follow- 
ing the tug, that there might have been. It 
cannot with confidence be asserted that this 
fault on the part of the schooner did not, in 
any degree, contribute to the collision. It 
will then be seen that I consider all the par- 
ties in fault 

There ia no controversy made in this case 
about the damages. They amount to quite 
a large sum; $5,074.22. 

There is a question, and, so far as I know, 
a new one, as to the manner in which they 
should be assessed. If it were a case of col- 
lision between two vessels, neither being in 
tow of another, there would be no difficulty, 
where there was fault in both contiubuting 
to the collision. In such case, the loss is di- 
vided equally between the parties. Here it 
is somewhat difCerent. It may be said that 
the) tug and the schooner (the one being the 
agent of the other) constitute one party, and 
the propeller the other, and that the loss 
should be divided accordingly. That would 
make the propeller pay one-half of the loss, 
instead of one-thh-d. But, on the whole, I 
can see no sufficient reason why the rule of 
equality should not apply to a case like this. 
The schooner, it is true, employed the tug 
to tow her into the lake, and the relations 
existing between the schooner and the tug 
may have heen different, in consequence of 
this conti'act, from those which either sus- 
tained to the propeller, but the tug was 
obliged to perform its part of the conti'act 
with needful skill and diligence, and, if these 
were wanting, it was liable to its principal. 
And in this case it is clear, I think, if the 
tug had kept its own side of the channel. 
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no collision would liave occurred; and, as 
has already been said, it cannot Le asserted 
that the fault of the schooner did not con- 
tribute to the collision. Without, therefore, 
deciding as to the division of damages in 
all cases where there may be fault in the 
steamer and its tow, and in another vessel, 
producing collision, I am of opinion in this 
case that it will be eciuity to divide the loss 
equally between all the parties. It will 
therefore follow that a decree will be en- 
tered foi« $1,691.40 against the tug Brothers, 
and for a similar amount against the propel- 
ler Lady Franklin. Each party to pay his 
own costs. 
Decree accordingly. 

NOTE [from original report]. This opinion 
was, on appeal to the circuit court, affirmed by 
Davis. X rCase No. 9,322.] 

A tug witli a tow is entitled to half the riv- 
er, and is not bound to keep close to the pier. 
Slie has the character of a steamer— her duty 
after having exchanged signals with a propeller. 
The Alleghany [Case No. 204]. As to rdative 
duties of tug and tow, see Cramer v. Allen 
Pd. 3,346]. As to respective liabilities of tug 
and tow, see The An£;elina Corning [Id. 384]; 
The Alabama and The Gamecock [Id. 122]; 
The C. Y. Davenport [Id. 3,527]; The M. M. 
Caleb [Id. 9,680]; The Blanche Page [Id. 1,- 
523]; The M. A. Lennox [Id. 8,987]; The 
George Farrell [Id, 5,332]; The Deer [Id. 3,- 
737]: The Olive Baker fid. 10,489]; The James 
A. Wright [Id. 7,190]; Taft v. Carter, 59 Barb. 
67; Brown v. Clegg, 63 Pa. St. 51. A tug 
will not be held answerable for damages done 
by vessels in her tow, unless it be proved that 
the injury was owing to want of care and skill 
in the tug in performing the duties belonging to 
her. The Exnress [Case No. 4,598]. 
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Case No. 1,970. 

BROWER et al. v. The MAIDEN. 

[GJIp. 294.]^ 

District Court, E. D, Pennsylvania. March 17, 
1832. 

Sbamex—Desertiox— Wages— Act July 20, 1790. 

1. Where a seaman, who has signed shipping 
articles, voluntarily absents himself from the 
vessel, in a port of the United States, an en- 
try may be made in the log book and his 
wages forfeited, according to the provisions of 
the fifth section of the act of 20th July, 1790 
[1 Stat. 133], or he may be apprehended and 
detained in gaol until the vessel is ready to pro- 
ceed on her voyage, according to the provisions 
of the seventh section of that act. 

2. Where a seaman is apprehended and de- 
tained in gaol until the vessel is ready to pro- 

^ [Reported by Henry D. Gilpin, Esct.] 
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ceed on her voyage, he does not forfeit his 

wages, but the cost of his commitment and of 

his support in gaol is to be deducted from them.. 

[Cited in The Paul Revere, 10 Fed. 160,] 

[See Pierce v. Patton, Case No. 11,145; Brajr 

V. The Atlanta, Id. 1,819.] 

3. The charge for a person necessarily em- 
ployed in the place of a seaman, who has vol- 
untarily absented himself, and has been ap- 
prehended and detained in gaol, is to be deduct- 
ed from his wa^es. 
[Cited in Jordan v. Williams, Case No. 7,528-1 
[See Brown v. The Neptune, Case No. 2,022 p 
Pierce v. Patton, Id. 11,145; Lang v_ 
Holbrook, Id. 8,057; Wilson v. The Mary„ 
Id. 17,823; Ingraham v. Albee. Id. 7,044;: 
Snell V. The Independence, Id. 13,139. But 
see Magee v. The Moss, Id. 8,944.] 

[4. To forfeit wages under Act July 20, 
1790 (1 Stat. 131), an entry must be made irs 
the log book of the time of absence.] 
[See Magee v. The Moss, Case No. 8,944; 
Cloutman v. Tunison. Id. 2,907; The Cad- 
mus V. Matthews, Id. 2,282; The Phoebe 
V. Dignum, Id. 11,110; The Hercules, Id- 
6.401; Wood v. The Nimrod, Id. 17,959; 
The Catawanteak, Id. 2,510; Knagg v. 
Goldsmith, Id. 7,872; Bray v. The Atalanta, 
Id. 1,819.] 

In admiralty. On the 1st of December, 
1831, the libeUants [Peter Brower, Zoeth 
Keen, and Jacob Hess] shipped [on the 
schooner Llkiden, Joseph Baymore, master! 
for a voyage from Philadelphia to Wilming- 
ton, in the state of North Carolina, and back 
to Philadelphia at the wages of fourteen dol- 
lars a month. On the 2d December, the 
vessel left this port and proceeded as far as 
Chester, on the Delaware river, where, owing 
to the quantity of floating ice, she was 
obliged to make a harbour. Here she re- 
mained ice-bound and unable to continue her 
voyage for- forty-five days. While she lay 
at Chester, the libeUants left the vessel and 
retm-ned to Philadelphia, They alleged, as: 
the cause, that the weather was extremely 
severe, so as to endanger them with being- 
frost bitten; and that they came to represent 
their situation to the owners, offering to> 
return to the vessel and complete their con- 
tract, as soon as the season permitted.. 
While in Philadelphia they were apprehend- 
ed, and committed to prison as deserters, by- 
a justice of the peace, imder the seventln 
section of the act of 20th July, 1790. They 
were afterwards taken from prison, by the- 
captain, returned on board the vessel, per- 
formed the voyage, and ai-rived at the port 
of Philadelphia on the 8th March, 1832. 

The respondent dedared in his answer, that 
the accommodations of the vessel were quite- 
sufficient for the comfortable protection or 
the ci'ew, and that he had sujBfered muclr 
loss owing to their absence, as well as that 
it had made the detention of the vesseE 
longer than it would otherwise have been. 
He therefore prayed a deduction from the* 
wages of the libeUants; 1. For the expenses 
of the imprisonment; 2. For loss by the 
detention of the vessel; 3, For the amount 
paid to persons hired in their places. He 
fm'ther contended for a suspension of the- 
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wages of the libellants during their confine- 
ment [Decree for libellants.] 

Haley, for libellants. The following eases 
were cited: 1 Story, Laws, 104 [1 Stat. 132]; 
Abb. Shipp. 135, 146, 353, 463; Bordman v. 
The Elizabeth [Case No. 1,657]. 

Grinnell, for respondents. The following 
cases were cited: Abb. Shipp. 464; Thome 
V. White [Case No. 13,989]; Bray v. The Ata- 
lanta [Id. 1,819]; Luscomb v. Prince, 12 
Mass. 576, 579. 

HOPKINSON, District Judge, delivered the 
following opinion: 

The men have not shown a good cause 
for leaving the ship. It was tlieir duty to 
remain with her, for her care and preserva- 
tion, and to be ready to sail, on the first 
chance, on her voyage. The question then 
is, to what penalty, forfeitm-e or deduction 
of wages are they liable for their desertion? 
It was at the option of the master, when 
they left the ship, to enter their desertion in 
the log book, according to the provisions of 
the fifth section of the act of 20th July, 1790 
(1 Story, 104), or to have them committed 
to prison, and detained until the vessel was 
ready to sail, under the seventh section. He 
chose the latter. The effect of the first pro- 
ceeding would have been a forfeiture of all 
the wages then due to the seamen, and a 
termination of the contract with them. The 
effect of the second is to continue the con- 
tract in force, and detain the men in prison 
in order to compel their performance of it. 
When they are taken from prison to the 
vessel, and sail with her, no new contract 
is made with them, but both pai-ties proceed 
under the original shipping articles. In 
truth, even while in prison, the seamen are 
in the custody of the captain; they are at 
his disposal, and may be .taken out at his 
pleasure; and they are so taken out when 
the vessel is ready to sail. He is alloAved 
to confine them in gaol on shore for his 
convenience and their safe keeping; but they 
are, nevertheless, as much his prisoners as 
if they had been confined on board of his 
vessel. When seamen are confined on board, 
for any misconduct or disobedience, has it 
ever been pretended that their wages stop, 
-or are forfeited during their confinement? I 
■know of no such case. Their imprisonment 
IS their punishment, and a f orf eitiu-e of wages 
has not been added to it. If the forfeiture of 
wages is the object, the manner of effecting 
it was pointed out by a preceding section 
in the law; an entry must be made in the 
log book of the time of absence; without 
that no forfeiture or suspension of wages is 
incurred by an absence and a subsequent 
return to duty. No enti-y was made in this 
tease; and if the forfeiture or deduction now 
claimed against these men were allowed, the 
consequence would be that seamen, deserting 
■a vessel, and at large during their desertion, 
would be entitled to their wages on their 
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return; while those who were suffering in 
a gaol would, in addition to this punishment, 
lose their wages accruing dmring their im- 
prisonment. Under the seventh section of 
the act, no such forfeiture or deduction is 
given; the confinement and the cost of the 
commitment is the only penalty declared. 
This principle is adopted in the case of Bray 
V. The Atlanta [Case No. 1,819], and I know 
of no judicial decision which impeaches it 

Another question has been moved in this 
case: whether the money paid for the sup- 
port of these men in gaol, may be deducted 
from their wages. Does it come under the 
words of the act, which provides that the 
men ai-e "to be delivered to the master, he 
paying all the cost of such commitment, and 
deducting the same out of the wages due to 
such seaman or mariner?" The word 'costs' 
seems to have a technical meaning, and is 
usually applied to the legal charges of a 
proceeding; but the word used in the act 
is 'cost,' and its large and full sense means 
'charge, expense, loss, detriment.' In this 
sense it will cover the item in question. 
These men were wrong-doers, they violated 
their contract, and this expense was in- 
curred in consequence of the violation. They 
are not entitled to any extraordinary indul- 
gence or effort to save them from the conse- 
quences of their wrong; but a liberal con- 
struction should be given to the act to re- 
strain the mischief intended to be prevented. 
At all events, it was money paid for them, 
on their account, without which they would 
have suffered by the privation of food, and 
they could not be restored to liberty until 
it was paid. It is true that the captain was 
i bound to maintain them, but only on board of 
the vessel, and not when they left her with- 
out his lettve, and were on shore, either in 
a place of their own seeking, or where their 
own misconduct made it necessary to put 
them. We must presume that this vessel 
was provided with all necessary stores for 
the crew, and if the owner must also pay 
for their boarding in prison, the expense is 
doubled upon him. 

It is my opinion that the libellants are 
entitled to their wages while they were in 
prison, but that there must be deducted from 
these the cost of their commitment, includ- 
ing their support in gaol, the amount paid 
to the men hired in their place, and the 
stage hire for taking them down to Chester 
to tlie vessel. 

The amount of wages claimed is ?114 02 

From which are to be deducted 
The cost of commitment and 

support ?22 44 

The pay of the man hired. . . 15 00 

And the stage hire 2 25 

39 69 



$74 33 



Decree: That the libellants do recover 
from the respondent the sum of seventy-foiu* 
dollars and thirty-three cents, with costs. 
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BROWER Y. The WATER WITCH. See 
Case No. 2,895. 



Case Wo. 1,971. 

BROWER et al. t. The WATER WITCH. , 

SHELDON »v. SAME. 

CLIFTON V. QUANTITY OF COTTON, 

116 Leg. Int. 349; ^ 19 How. Pr. 241; 42 Hunt, 
Mer. Mag. 67.] 

-Circuit Court, S. D. New York. Oct 11, 1859.= 

Shipping — Carriage op Goods — Liability for 
Damage— Charter Party— Practice in Admi- 
ralty — Pleading. 

[1. Consignees recognized by the master of a 
Tessel as the proper parties to receive a consign- 
ment, and to whom it was delivered by him 
and freight demanded, and who have made ad- 
vances upon the goods in the usual way, can 
maintain a suit against the vessel for damages 
to the goods, although there were no bills of 
lading executed.] 

[2. A master who receives goods on board his 
vessel, and carries them to their destination, 
•subjects the vessel to the common-Jaw liability 
of carrier, though there is no bill of lading or 
other agreement entered into. But the vessel 
IS bound by written agreement fixing the terms 
upon which the shipment is to be made.] 

[Cited in The Euripides, 52 Fed. 163.] 
[3. An agreement repugnant to the terms of a 
charter party, of which a shipper has no notice, 
cannot affect his interests injuriously.] 

. [4. Where a cargo of cotton was badly 
■stowed, and insufficient attention paid to the 
■sea water in the vessel by using the pumps, 
thus damaging the cotton, the vessel is liable.] 

[5. A libellant who insists upon recovering 
■damages to a cargo in an independent suit 
cannot apply any portion of same by way of 
•abatement in a suit for the recovery of freight 
on the cotton, although he has set up, in his 
•answer to the latter suit, such damages by 
way of abatement.] 

[6. A portion of a cargo of cotton was 
•shipped on deck, in violation of a fair inference 
from the agreement of carriage. The freight 
to be paid was the usual rate for cotton under 
■deck. Eelfi, on a question of recovery for the 
full freight mentioned in the agreement, that 
the freight of the portion carried on deck should 
,be reduced to deck freight, and the vessel held 
responsible for its transportation under .deck.] 

[Appeal from the district court of the Unit- 
ed States for the southern district of New' 
York. 

[In admiralty. Libels by John H. Brower 
and others against the brig Water Witch, by 
.William H. Sheldon against the same, and 
l>y John Clifton against a Quantity of cotton. 
The district court decreed in favor of libel- 
lants in the first two cases, but dismissed 
the libel filed by Clifton. Affirmed as to the 
libels filed against the brig, but reversed as 
to the libel filed by Clifton against the cot- 
ton.] 

Benedict, Burr & Benedict, for libellants 
in first two suits. 

* [Reprinted from 16 Leg. Int. 349, by permis- 
sion.] 

* [Affirmed by the supreme court in Clifton 
v. Sheldon, 1 Black (66 U. S.) 494. See Shel- 
don V. Clifton, 23 How. (64 U. S.) 481.] 



Beobe, Dean & Donohue, for libellant in 
third suit. 

NELSON, Chrcuit Justice. The libels in 
the two first cases were filed to recover dam- 
ages for injuries to a cargo of cotton shipped 
in the brig Water Witch, from Lavacca, on 
the bay of Matagorda, Texas, to this port, 
in May, 1854. The libellants were the con- 
signees of the cotton. The libel in the third 
case Tvas filed by the owner of the brig to 
recover his freight money. A special con- 
tract was made between the shipper at La- 
vacca and one Mitchell, who represented him- 
self as agent of the vessel. She lay at the 
port of Indianola, situated on the same bay 
as Lavacca, but several miles distant. The 
cotton was carried in a lighter from Lavacca 
to the vessel. After it was delivered from 
the lighter and received on board the ves- 
sel, the master refused to sign the bills of 
lading, upon the ground that the cotton was 
not in good order and condition, and pending 
this dispute he sailed for New York with his 
cargo. The shipper, on learning that the ves- 
sel had sailed without having signed the bills ' 
of .lading, forwarded the biUs unsigned to the 
consignees named in them, stating the circum- 
stances of the refusal of the master to sign 
them. The consignees made advances upon 
the cotton. On the arrival of the vessel at 
this port, the master informed the consignees 
to whom the cotton was consigned, and dis- 
charged his cargo, but in a very damaged 
condition. He also demanded his freight 
from them, the payment of which was re- 
fused, and the above suits afterwards insti- 
tuted by the respective parties. 

It is proper to state further that the brig 
was under a charter-party from the owners 
to a firm in New Orleans, and that Mitchell, 
with whom the contract was made for the 
shipment of the cotton, represented this firm. 
By this contract the shipper was to deliver 
the cotton at Lavacca, to be received on 
lighters by Mitchell, and placed by him at 
his expense on board of the vessel, to be car- 
ried to New York for the freight of one and 
a quarter cents per pound. This agent also 
objected to the bills of lading, because they 
did not contain a stipulation that part of 
the cotton might be shipped on deck. The 
shipper refused to admit such a stipidation, 
as it was not contained. in the agreement 
between the parties, which was in writing. 

1. We perceive no weU founded objection 
to the right of the assignees to^ maintain 
these suits. They were the persons to whom 
the cotton was shipped, and were recognized 
by the master as the proper parties to re- 
ceive it, and to whom it was delivered by 
him, and the freight demanded. They had 
made advances upon it in the usual way, 
and as between them and the owners for 
whose benefit the advances were made, they 
had the same interest in the cotton as if the 
biUs of lading had been duly executed. 

2. We should have no difficulty in this case 
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in holding the carrier to the common law lia- 
bility on the shipment of the cotton, even if 
no bill of lading or other agreement had been 
entered into by the master, as his consent 
to receive it on board his vessel and carry it 
to the port of destination subjected the ship 
to this liability. But in addition to this, the 
agent of the charterers, in whose service the 
brig was at this time, and who were inter- 
ested in procuring cargo, entered into a writ- 
ten agreement fixing the terms upon which 
the shipment was to be made. The vessel 
was bound by it, and although it does not 
contain the stipulations nsual in bills of lad- 
ing, it carries with it by implication the com- 
mon law obligations of a common carrier. 
'We lay entirely out of view the charter-party 
between the owner and the firm in New Or- 
leans, as the shipper in this case had no no- 
tice of it; and if, therefore, there had been 
anytliing in this agreement repugnant to the 
charter-party, it could not be permitted to 
affect injm-iously his interests. 

3. Having disposed of these somewhat 
technical questions, we come to the main 
question in the case; and that is, whether or 
not the damage to the cotton was the natu- 
ral, if not necessary, effect of its condition 
at the time of shipment developed in the 
course of the voyage, or produced by the 
dangers of the navigation, without any fault 
of the ship, or whether all or any part of it 
is atti-ibutable to bad stowage, or absence of 
proper care and attention on the part of the 
master. Some one hundred bales of cotton 
were shipped on deck. It has been argued 
that the right thus to ship it is fairly to be 
inferred from the terms of the agi'eement 
between the shipper and agent of the vessel. 
We think not. It is also argued that there 
was a usage of the trade between the ports 
of Texas and New York in the shipment of 
cotton w^hich justified the master in shipping 
it on deck. We think that the proof fails al- 
together to establish any such usage. The 
freight to be paid was the usual rate for cot- 
ton under deck. 

It has further been strongly argiiod that 
the whole damage to the cotton, as disclosed 
on discharging it at this port, was the effect 
of the country damage existing at the time 
of shipment, or was produced by a storm 
which the vessel encountered in the voyage. 
The evidence in the case is very conflicting 
upon these questions, and difficult, indeed 
impossible, to be reconciled. The court be- 
low came to the conclusion that, according 
to the weight of it, the cotton had sustained 
sea damage, for which the vessel was re- 
sponsible. We are inclined to concur in this 
conclusion. The testimony is pretty strong 
that the cofton was badly stowed, and, also, 
that sufficient attention was not paid to the 
sea water in the hold of the vessel by using 



pumps. The cotton was very wet when dis- 
charged from the hold of the ship. 

The court below, in the case of the libel of 
the owner to recover freight, dismissed the 
same after applying so much of the money 
awarded for damages to the cotton as equal- 
led the freight money. This, we think, was 
erroneous. The consignees had each filed his 
libel to recover this damage, and has suc- 
ceeded. It is true each set up, in his answer 
to the suit for freight, damage to the cotton 
by way of abatement of the sum claimed. 
But these parties could not thus split up 
the claim for damages by applying a por- 
tion in extinguishment of freight money, and 
then ask for a decree for the excess over 
this sum. If they insist upon recovering dam- 
ages on an independent suit they cannot ap- 
ply any portion of them, by way of abate- 
ment, in the suit for the fx*eight money. The- 
damages are an entirety. We must, there- 
fore, reverse the dea*ee in the case of Clif- 
ton V. Quantity of Cotton [Case No. 2,895], 
and direct a decree to be entered for the- 
libellant for the full amoimt of the freight 
money and interest, with costs. And, as the 
fuU amount of freight, at the rate of ly^ 
cents per pound wili be recovered, the error 
wiU be coxTected in the com-t below, redu- 
cing the freight of the portion of the cotton 
carried on deck to deck freight, and at the 
same time holding the brig responsible for 
the transportation under deck. The decrees, 
in the other two suits are affirmed with costs. 

[NOTE. Sheldon appealed from the final de- 
cree requiring him to pay $1,752.22 of the freight, 
but the appeal was dismissed for want of juris- 
diction. Sheldon v. Clifton, 23 How, (64 U. S.> 
481. 

[Clifton also appealed, but the supreme court 
affirmed the decree, holding that a portion of 
the damages could not be applied to extinguish 
the freight, and a decree had for the excess; tliat 
the refusal of the master to sign bills of lad- 
ing did not affect the case; that the ship, hav- 
ing received the cargo, and carried it to the 
consignees, and then libeled the cargo for 
freight, was estopped to deny her liability to 
deliver in like good order as received, with the- • 
usual exceptions; that the contention that the 
language of the agreement permitted the car- 
go to be carried on deck, and that the phrase 
capacity of the vessel" admitted of such con- 
struction, could not be upheld, in view of the 
facts that the owners of the cargo refused to 
have such ac;reement incorporated in the bill 
of lading, failure of the evidence to support the 
allegation of any such agreement, and the agree- 
ment to pay under-deck freight; that the ob- 
jection that Sheldon was not consignee had no- 
foundation in law or in fact, libellant having 
treated him as such, and he having made ad- 
vances on the cargo; and that the question of 
sea damage, being one of fact, and having been 
settled by the concurrent finding of both courts 
below, could not now be inquired into. Clifton 
V. Sheldon, 1 Black (66 U. S.) 494.] 
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Case No. 1,973. 

Ex parte BROWN. 

[5 Cranch, O. C. 554.] * 

Circuit Court, District of Columbia. March 
Term, 1S39. 

Army — Enmstmest op Minors — Discharge. 

1. Slinors may be enlisted in the marine 
corps, as musicians, with the assent of their 
fathers; and may be bound as apprentices to 
the drum-major, in behalf of the government. 

[Cited, but not followed, in Re Doyle, 18 
Fed. 371.] 

2. If a minor, aged nineteen years, enlists for 
the term of four years, quaere, whether he is 
not entitled to his discharge at the age of twen- 
ty-one. 

Habeas corpus, to Colonel Henderson, of 
the marine corps, to bring up the body of 
■William Brown, with, the cause of bis de- 
tention, &c. The colonel returned, "as tbe 
the cause for the detention of the said 'Wn- 
liam Brown, his enlistment in the United 
States marine corps, according to law, as 
will appear by the accompanying documents, 
which the undersigned makes part of his re- 
turn." 

The documents were: 1. An enlistment in. 
the following form: 

"I, William Brown, do acknowledge that I 
have Toluntarily enlisted myself to serve 
four years in the marine corps of the United 
States, unless sooner discharged, upon the 
terms mentioned in the act passed the 11th 
day of July, 1798 [1 Stat. 594], entitled 'An, 
act for establishing and organizing a marine 
corps;' and also the act passed the 2d day 
of March, 1833 [4 Stat. 647], entitled 'An 
act to improve the condition of the non-com- 
missioned officers and privates of the army 
and marine corps of the United States, and 
to prevent desertion;' and that I have had 
read to me the rules and articles of the 
army and navy against mutiny and deser- 
tion. 

"Witness my hand this 7th day of January, 
1835. 

Ill6 

"William X Brown. 

mark 

"In the presence of Jos. Cuvillier. 

"I, William Brown, do solemnly swear or 
affirm, as the case may be, that I will bear 
true allegiance to the United States of Amer. 
ica, and that I will serve them honestly and 
faithfully against all their enemies or op- 
posers whatsoever, and observe and obey the 
orders of the president of the United States, 
and the orders of the officers appointed over 
me, according to the rules and articles for 
the government of the army and navy of the 
United States. 

his 

"William X Brown. 

mark 

"Sworn before me, at Washington City, 
this 7th day of January, 1835. 

"Edward W. Clark, X P." 

* [Reported by Hon. William Cranch, Chief 
Judge.] 



On the back of this enlistment was the 
"size-roll," TYhich, among other things, stat- 
ed the age of the recruit to be fifteen years, 
and says he is "a boy bound to learn music." 

2. An indentm-e of apprenticeship, stating 
that William Brown, with the consent of his 
father, William Brown, had volimtarily "put 
himself apprentice to Drum-Major Joseph 
Cuvillier, in behalf of government, to learn 
music art, trade, and mystery, and after the 
manner of an apprentice to serve him the 
said Joseph Cuvillier, or any appointed in 
his place, from the day of the date hereof, 
for and dmring and to the full end and term 
of six years next ensuing," with the usual 
covenants on the pa?t of an apprentice. 
"And the said master shall use the utmost of 
his endeavors to teach, or cause to be taught 
or instructed the said apprentice, in the trade 
or. mystery of a musician, and procure and 
provide for him sufficient meat, drink, cloth- 
ing, washing, and lodging, fitting for an ap- 
prentice, during the said term of six years. 
He shah, be fm-ther taught to read, write, 
and cypher as far as the rule of three." 
This .indenture is dated the 10th of January, 
1835, three days after the enlistment, and 
was signed and sealed by the two Browns, 
father and son, .and acknowledged before 
Edward W. Clark, justice of the peace. 

3. The third document was a new enlist- 
ment of WiUiam Brown, on the 8th of Janu- 
ary, 1839, for another term of four years. 
In the size-roll of which enlistment he is 
called a fifer, aged nineteen years. This 
enlistment extended two yeara beyond the 
time of his coming of age, and of course be- 
yond the term of his apprenticeship. 

R. J. Brent, for the prisoner, that the en- 
listment of tiie 7th of January, 1835, was 
Illegal, because no law authorized the enlist- 
ment of minors in the max'ine corps, at that 
time. AU the acts of congress respecting 
enlistments are applicable to the army alone; 
and the marine corps is attached to the navy 
only, and constitutes no part of the military 
establishment of the United States, unless 
detached for service" with the army. The 
acts rehed on in favor of the enhstment, 
were those of the 16th of March, 1802, § 11 
(2 Stat. 132); nth January, 1812, § 11 (Id. 
671); 20th January, 1813, § 5 (Id. 791); and 
10th December, 1814, § 3 (3 Stat 146). None 
of these acts could affect the present case, 
because they were confined to enlistments in 
the army of the United States, of which the 
marine coi3)s was not a part; and wholly 
under the seci'etary of the navy, and not un- 
der the secretary of war. But the objec- 
tion to the second enlistment, imder which 
the prisoner is now holden, stands on still 
sti'onger grounds. If the indenture signed 
by the father three days after the enlist- 
ment, can be considered as evidence of his 
consent "first had and obtained," to that en- 
listment, yet as the indenture was for six 
years only, and the second enlistment ex^ 
tended the term to eight years, the indenture 
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is no evidence of the father's consent first" 
had and obtained to this second enlistment, 
extending two years beyond the apprentice- 
ship. The indenture itself, not having been 
aclmowledged before two justices of the 
peace, or the orphans' coui't, and recorded 
in that court, according to the act of Mary, 
land, 1793, c. 45, § 4, creates ho personal ob- 
ligation upon the apprentice, who was a 
minor, and incapable of contracting any such 
obligation except in the manner prescribed 
by law. It could only bind the father, who 
would be liable for damages if his son did 
not perform the services required by the 
Indenture. If it stood alone on this contract, 
Cuvillier would have no right to retain the 
prisoner against his wUl. This contract can 
only be used as evidence of the father's con- 
sent to his son's enlistment; but it is no evi- 
dence of such consent to the second enlist- 
ment, which extended two years beyond the 
term of the indentm-e. The acts of January 
31, 1809, § 2 (2 Stat. 514), May 15, 1820 (3 Stat. 
606), and Mareb 2, 1837 (5 Stat. 153), apply 
only to the enlistment of boys for the navy, 
as seamen, not as mariners; and the last 
only authorizes the enlistment of such boys 
between the ages of thirteen and eighteen 
years, whereas this prisoner, at the time of 
his second enlistment, was nineteen years 
of age. 

THE COURT intimated that although, the 
term of enlistment was for four years, being 
two years more than the time for wMch the 
father had given his consent, yet it would 
be a question whether the prisoner ought not 
to be discharged at the esph^ation of six 
years from the date of the contract with 
Cuvillier. That they considered that con- 
tract as evidence of the father's consent that 
the son should be re-enlisted on the 8th of 
January, 1839, and that although the law re- 
quired all enlistments to he for a term of 
four years, the second enlistment was bind- 
ing for at least two years of the time. Up- 
on the whole, THE COURT (ORANCH, 
Chief Judge, doubting, nothavinghadtimeto 
examine the various acts of congress touch- 
ing the subject) was of opinion that the enlist- 
ment was valid, and remanded the prisoner. 

Key, for respondent. 

Brent & Brent, for prisoner.' 

^ The acts of congress touching this subject 
of the enlistment of marines, are the follow- 
ing: 

1775, November 10, vol. 1, Bior. Ed. Laws U. 
S. p. 620. Authorizing two battalions of ma- 
rines to be raised; and that they be enlisted 
and commissioned to serve during the war. 

1794, March 22, vol. 2, p. 384, c. 188. "An 
act to provide a naval armament." Section 4. 
A forty-four gun frigate to have fifty marines. 
Section 7. The pay of the seamen and marines 
to he fixed by the president. 1 Stat. 350. 

1796, May 30, vol. 2, p. 556, e. 333; to fix 
the military establishment of the United States. 
Section 6. Enlistment of recruits between 
eighteen and forty-six years of age. 1 Stat. 
483. 

1797, July 1, vol. 3, p. 5, c. 7; "An act pro- 



Upon a review of all the acts of congress 
respecting the enlistirig of recruits, there 
seems to have been no special provision for 
the enlistment of marines. It seems to have 
been taken for granted that they wotdd be 
enlisted in the same manner as recruits for 
the army are enlisted; and by the act of 
1815, March 3 (3 Stat. 224), which is the 
last upon tSe subject, they are to be enlist- 
ed in the manner and under the limitations 
contained in the act of 1802, March 16th (2 
Stat. 132), which by implication seems to ad- 
mit that minors may be enlisted with the 
consent of their parents, guardians, or mas- 
ters. 

vidiug a naval armament." Section 1. Three 
frigates to be manned and employed. Section 
2. Two lieutenants of marines, for a forty-four 
gun frigate. Section 4. Fifty marines. Section 
6. Pay to be fixed by the president: Section 
8. Officers, non-commissioned officers, seamen, 
and marines, to be governed by the rales for 
the regulation of the navy. Section 11. Ma- 
rines, disabled entitled to pension. Section 12. 
Marines in revenue cutters. 1 Stat. 523. 

1798, July 11, vol. 3, p. 95, c. 89; "for estab- 
lishing and organizing a marine corps." Section 
1. "That in addition to the present military 
establishment, there shall be raised and or- 
ganized a corps of marines, which shall con- 
sist of one major, &c., and 720 privates, in- 
cluding the marines, who have been enlisted 
or authorized to be raised for the naval ar^ma- 
ment." Section 2. The president is authorized 
"to continue the enlistment of marines until 
the said corps shall be complete, and the en- 
listments which shall be made in virtue hereof, 
may be for the term of three years," &c. Sec- 
tion 4. They are to "take the same oath, and 
shall be governed by the same rules and arti- 
cles of war as are prescribed for the military 
establishment of the United States, and by the 
rules for the regulation of the navy heretofore, 
or which shall be established by law, accordmg 
to the nature of the service in which they 
shall he employed. Section 5. Marines who 
are, or shall be enlisted into the service of the 
United States, or into the army of the United 
States, are exempted from personal arrest for 
debt or contract 1 Stat. 594. 

1799, March 2, vol. 3, p. 267, c. 143. Auii- 
menting the marine corps, by enlistment of 170 
privates, &c. 1 Stat 729. 

1800, April 23, vol. 3, p. 351, c. 187; for the 
better government of the navy, art. 29. Entry 
of seamen on the ship's books; date of his en- 
listment, &c. 2 Stat. 45. 

1802, March 16, vol. 3, p. 450, c. 269. Mili- 
tary peace establishment. Section 11. Enlist- 
ment in the artillery, infantry, and engineers. 
"No person under the age of twenty-one years, 
shall be enlisted by any officer, or held in the 
service of the United States, without the con- 
sent of his father, guardian, or master, first 
had and obtained, if any he have." 2 Stat. 132. 

1809, January 31, vol. 4, p. 198, c. 182. "An 
additional naval force." Section 2. Boys to be 
employed in the navy for two years. 2 Stat. 
514 

1809, March 3, vol. 4, p. 223, c. 204. Aug- 
menting the marine corps, by enlistment of 
594 privates, for five years. 2 Stat. 544. 

1812, January 11, vol. 4, p. 369, c. 337. "To 
raise an additional military force." Section 11. 
The consent of parent must be in writing. 2 
Stat 671. 

1813, January 20, vol. 4 p. 488, c. 477. Sec- 
tion 5. Same provision. 2 Stat. 791. 

1814, December 10, vol. 4, p. 719, c. 692, for 
filling the ranks of the army. Section 1. Re- 
cruiting officers "authorized to enlist into the 
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In re BROWN et al. 

[Cited in Re Clemens, Case No. 2,87S. No- 
where reported; opinion not now accessible.] 



Case Wo. 1,973a. 

In re BROWN.^ 

District Court, E. D. Pennsylvania. October 

21, 1867. 
BASKiiuPTcr— LiABiLiTr OF Assignee for Rest. 
[An assignee occupying premises rented by 
the bankrupt should pay rent on the same foot- 
ing as under an execution, and an egual amount 
as storage may be paid in addition, so long as 
the assignee necessarily occupies the premises.] 
[Cited in note to In re Appold, Case No. 499.] 
[In bankruptcy. In the matter of Samuel 

C. Brown. Petition of WilUam D. Sponsler, 
assignee, for an order to pay rent to John 

D. Gorgas. Granted.] 

The petition of 'William D. Sponsler, as- 
signee of the said bankrupt, respectfully rep- 
resents: That, by an agreement dated Feb- 
ruary 7, 1866, the said bankrupt rented from 
John D. Gorgas, of Carlisle, certain store 
room at a rent of $400 per annum, payable 
in equal quarterly payments; that the said 
bankrupt was in possession and occupied 
said premises at the time he was adjudged 
a bankrupt by your honorable com-t; that 
your petitioner is in possession and now oc- 
cupies the said premises, and will require 
to use them for some short time yet; that 



army of the United States, any free, effective, 
able bodied man, between the ages of eighteen 
and fifty years; which enlistment shall be ab- 
solute and binding on all persons under the 
age of twenty-one years, as well as upon per- 
sons of full age, such recruiting officer having 
complied with all the requisitions of the^ laws 
regulating the recruiting service." Section 3 
repeals so much of the 5th section of the act of 
January 20, 1813, as requures the consent of the 
parent in writing. 3 Stat. 146. 

1815, March 3, vol. 4, p. 825, c. 760. "Fixing 
the military peace establishment." Section 7. 
The several corps authorized by this act, shall 
be subject to the rules and articles of war, be 
recruited in the same manner, and with the 
same limitations, &c.. as are authorized by the 
act of 16 March, 1802. See note, vol. 4, p. 826. 
3 Stat. 224. 

1S17, March 3, Pamph. p. 251, c. 65. Peace 
establishment of marine corps. Reduced to 750 
privates. 3 Stat. 376. 

1820, aiay 15, Pamph. p. 114, c. 132. Boys 
for the navy to be enlisted. 3 Stat. 606. 

1834, June 30, Pamph. p. 88, c. 132. "Better 
organization of the marine corps." Section 1. 
To consist of 1,000 privates. Section 2. Sub- 
ject to the laws and regulations for the better 
government of the navy, except when detached 
for service with the army. Section 3. Shall 
take the oath prescribed by law; all enlistments 
to be for four years. 4 Stat. 712. 

1837, March 2, Pamph. p. 27, c. 21; for the 
enlistment of boys in the naval service. Sec- 
tion 1. That it shall he lawful to enlist boys 
for the navy, with the consent of their parents 
or guardians, not being under thirteen, nor over 
eighteen, years of age, - to serve until they 
shall arrive at the age of twenty-one years. 5 
Stat. 153. 
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on July 1, 1867, previous to the said Brown 
being declared a bankrupt, there was, as 
yom- petitioner is Informed, and as appears 
by the affidavit of John D. Gorgas, the said 
landlord, hereto attached, due to the said 
Gorgas rent to the amount of $170, and on 
the first day of October, 1867, the amount 
due was $270; that the said landlord has 
demanded payment of the said rent, and has 
authorized a distress to be made upon the 
goods on the said premises, to enforce pay- 
ment thereof. Your petitioner further rep- 
resents that it will be 'to the interest of the 
parties concerned if payment of the rent 
aforesaid be directed by your honor to be 
made by your petitioner. He therefore 
prays your honor to grant him an order 
directing him to pay the said rent accrued 
up to October 1, 1867, and also allowing him 
to pay rent at the rate aforesaid for f.uch 
time as he may find it necessary to use and 
occupy the said premises. 

OADWALADER, District Judge. I am of 
opinion that rent, as such, should be paid 
on the same footing as xmder an execution, 
and that an equal amount as storage may 
be paid in addition, so long as the assignee 
may necessarily occupy the premises. Let 
an order be entered for the payment of the 
within amount as accrued. 



[Not previously reported.] 



Case No. 1,974. 

In re BROWN. 

[4 Ben. 142; ^ 3 N. B. R. 720 (Quarto, 178).] 

District Court, S. D. New York. May Term, 
1870. 

Bankruptcy— Pkefekbed Claim— Operative's 

Labok— AssIGS^rEST. 
Laborers in the employ of a brick-maker ren- 
dered service to him, and, on a settlement of 
their accounts, more than $50 was found due to 
each. The employer had no money to pay 
them, and, as they needed money, to enable 
them to return to their homes, they applied to 
one L., who advanced each of them $10, undet 
an agreement that he was to collect the amount 
due to each, and repay himself the amount ad- 
vanced, with interest and expenses. Each of 
them gave to L. an absolute assignment, in 
writing, of his claim. The employer having 
been, within sis months thereafter, adjudged a 
bankrupt, L. presented to the assignee in bank- 
ruptcy the assignments, and prayed that $oO 
should be allowed on each claim, as a prefer- 
ence, under the 27th section of the bankruptcy 
act [14 Stat. 529]. Held, that the claims must 
be allowed. 

In bankruptcy, 

prhe bankrupt (Stephen Brown) was a 
brick-maker, and employed a large number 
of laborers at Coxsackie, Greene county, N. 
Y., where his business was located; and on 
or about the 20th December, 1869, settled 
with the laborers hereinafter mentioned, and 
a balance was sti-uck and the amount set op- 
posite to their respective names found due to 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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them and each of them, for labor performed, 
by the banla-iipt, within six months prior to 
the filing of his petition, 
[To wit: 

Henry Naseher $141 35 

Anthony Lavere 215 30 

John Boiishire 192 01 

Nelson Boushire. • 134 70 

David Boushire 141 63 

Ambrose Petie 113 67 

Edward Perso 136 23 

Morris JMessay 92 42 

Augustus Deniore 119 90 

William Santain 53 SI 

ilaxim Santain ' 87 98 

[That such laborers and each of them were 
Canadian Frenchmen who came to Coxsackie 
to labor during the brick-making season, and, 
at the end of the season, receiving their 
wages, to return again to Canada, where 
they reside. That on or about the 21st De- 
cember, 1869, after the season of labor was 
ended and they had settled up with their 
employer, the banla-upt, and found the 
amovmt due each of them, respectively, as 
above stated, the said bankrupt had no 
money to pay them], = [nor the means to get 
money to pay them or any part of such in- 
debtedness, nor had any or either of said 
persons any money or credit in Coxsackie, 
and most of them being in a destitute con- 
dition for necessary clothing, and all of 
them desiring to go to Canada where they 
resided, and amongst their friends and coun- 
ti-ymen applied to Henry Larue, one of their 
countrymen, a laborer and hard-working 
man, who, by many years of hard labor and 
economy had saved a little money, and re- 
quested him to advance money to them so 
that they could pay their expenses home. 
That upon the urgent and repeated solicita- 
tions of each of said laborers] = [Larue ad- 
vanced ten dollars to each of said persons, 
on the respective account of each, vmder an 
agreement that he, said Larue, was to draw 
tlie money of each of said persons, and pay 
himself the ten dollars and interest, and 
any expense necessarily incurred, and pay 
■over to each of said persons the whole bal- 
ance of the money due to such persons for 
labor as aforesaid. That in order to cai-ry 
out such arrangement, the parties went to 
Simpson S. Bell, wlio was not a lawyer, but 
a justice of the peace, who drew up papers 
tor the piu-pose of carrying out such agree- 
ment. That said Bell drew up an absolute 
assignment of each of said claims, which 
was signed by each of said parties and by 
said Bell as a witness, and delivered such 
papers to Henry Lame, who then and there 
paid over ten dollars ($10.00) to each of said 
parties, besides paying two or three dollars 
for stamps and expenses, which money the 
parties (laborers) respectively received and 
went to Canada, where they now reside, or 
where most of them do reside. Henry Larue 
appeared before the register on the 4th of 

= [From 3 N, B. R. 720.] 

' [From 3 N. B. R. 178 (Quarto).] 
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April, 1S70, at Catskill, in person, and by 
his attorney, Wm. E. Leete, of Coxsackie, 
New York, and presented to the register 
the said written assignments of said de- 
mands, and by his said attorney submitted 
to said register orally, and also in writing 
of a prior date, a demand that such claims 
be allowed against the said estate respect- 
ively to each of the persons above-named, 
and that they be entitled respectively to a 
priority or preference to the amount of fifty 
dollars each, being for wages due to an 
operative, for labor pei-formed within six 
months next preceding the adjudication in 
bankruptcy in this cause, vmder and by vir- 
tue of section 27 of the Banki-upt Act of 
1867; the assignee claimed and demanded 
of the aforesaid register, that after paying 
the said Henry Larue the amount of money 
actually paid out, and interest and expenses 
as aforesaid, the balance of the said claim 
be paid over to the said persons, their attor- 
neys, executors, administrators, or assigns, 
respectively; and the said Henry laruenow 
claims and demands that this court allow 
and pay for the benefit of each of said 
laborers the sum of fifty dollars ($50) each, 
out of said banki-upt's estate, as being a 
lien or liens prior to other creditors, on ac- 
count of each of said claims, being for the 
labor of an operative, for labor performed 
within six months next preceding the ad- 
judication of bankruptcy in this matter. 
"Wm. B. Leete, Attorney.] * 
By Theodore B. Gates, Register: 
[Respectfiilly forwarded for disposal of his 
honor, Judge Blatchford.] * 

BLATCHFORD, District Judge. The 
claims and demands above named ought to 
be allowed by the register and the assignee. 



Case No. 1,975. 

In re BROWN. 

[5 Ben. 1;» 3 N. B. R. 5S4 (Quarto, 145).] 

District Court, S. D. New York. Jan. 21, 
1870. 

Proof of Debt — Jcdgmest. 

A debt, on which a judgment has been en- 
tered against the bankrupt after the commence- 
ment of the bankruptcy proceedings, may be 
proved in such proceedings. The case of In re 
Williams [Case No. 17,704] dissented from. 
[Cited iu Re Tiekery, Case No. 16,930: Re 
Crawford, Id. 3,363; Re Stevens, Id. 13,- 
391; Re Mansfield, Id. 9,049; Re Rosev, 
Id. 12,066; Burpee v. First Nat. Bank of 
Janesville, Td. 2.185: Re Broich, Id. 1,921: 
Re Stansfield. Id. 13,294; Bourne v. Mav- 
bin. Id. 1,700. Cited but not followed in 
Re Gallison. Td. 5,203: Bovnton v, Ba'l. 
121 U. S. 466, 7 Sup. Ct. 983.] 

In bankruptcy. 



* [From 3 N. B. R. 720.] 
"■ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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[Statement of Jacob Lisk: 

["To Hon. Theodore B. Gates, Register, 
etc., etc.: Application is hereby made to 
you by Jacob Lisk, a creditor of the estate 
of Stephen Brown, declared a bankrupt on 
his own petition, through James "W. Hism-d, 
his attorney, to prove the sum of two hun- 
dred and seventy dollars and fifty cents 
($270.50), being the amount, exclusive of 
costs, recovered against the said Stephen 
Bx'own by judgment on the 19th day of Jan- 
uary, 1870. That no execution has been is- 
sued on such judgment, nor no steps taken 
toward the collection thereof since its re- 
covery. That such judgment was recovered 
in good faith and with no intent to hinder 
or delay the operation of the banlirupt act. 
That the said creditor does not ask to prove 
any claim for costs on said judgment, but 
simply the amount of the original debt 
That the action was commenced on the 25th 
day of December, without any notice, and 
before any proceedings in the court of bank- 
ruptcy had been instituted. Upon the 
grounds and for the above reasons, the cred- 
itor claims and respectfully insists that he 
be permitted to prove the amount of the 
original indebtedness, on having the judg- 
ment canceled, and that to your certificate 
to the com't you will please annex this ap- 
plication. Dated Coxsackie, February 10th, 
1870. Jacob Lisk, Creditor. By James W. 
Hisurd, Attorney."] • 

The register in this case presented to the 
com't a certificate as follows: 

"Jacob Lisk, a judgment creditor of the 
above-named bankrupt, applied for leave to 
prove his judgment, under the proceedings 
in bankruptcy. I declined to take the proof, 
upon the ground that the judgment was not 
provable. Thereupon the creditor filed a 
statement, and requested that the question 
be certified to the court 

"Brown was adjudicated a bankrupt on the 
21st day of December, 1869. From the 
statement of Lisk, it appeared that his ac- 
tion was commenced on the 25th day of 
December, 1869, and that judgment was en- 
tered on the 19th day of January, 1870. I 
presume the judgment was recovered upon 
a debt which existed at the date of adjudi- 
cation, although the statement fails to say 
it. Assuming that the debt existed at the 
date of adjudication of bankruptcy, the 
question is, whether the suit and judgment 
in the state court divested the debt of its 
provable quality, in these bankmptcy pro- 
ceedings. I declined to take proof of the 
debt, in view of the construction that has 
been given to the first clause of section 19 
of the bankrupt law [14 Stat. 525]. It was 
held, in Ee Williams [supra], that where a 
judgment is rendered after the commence- 
ment of proceedings in bankruptcy, upon a 
debt which existed before that time, neither 

' [From 3 N. B. R. 584 (Quarto, 145).] 



the debt nor the judgment is provable. 
The debt is merged in the judgment, and 
the judgment did not exist at the time of 
the adjudication of bankruptcy." 

BLATOHFORD, District Judge. I do 
not concur in this view. I have examined 
the decision of the district coui't for the dis- 
trict of Connecticut, in the case of In re 
WiUiams [supra], and am compelled to dis- 
sent from it. The point ruled in it is, that 
where a judgment is recovered against a 
bankrupt after an adjudication of bankrupt- 
cy against him, on a debt which existed 
against him prior to such adjudication, the 
debt is so merged in the judgment that it 
cannot be proved in bankruptcy, and the 
judgment cannot be proved because it was 
not an existing debt at the time of the ad- 
judication. The theory is, that the debt 
was so merged as to be extinguished, and 
that the judgment constitutes a new debt 
which takes date from the time of its recov- 
ery. There is no doubt of the correctness 
of this principle as respects proceedings in 
ordinary cases against the debtor or his 
property, but it has no applicability xmder 
the bankruptcy act The 19th section of the 
act [14 Stat. 525j declares that all debts 
due and payable ficom the bankrupt at the 
time of the adjudication of bankruptcy, and 
all debts then existing but not payable until 
a fut-ure day, may be proved against the es- 
tate of the bankrupt. If the debt in this 
case existed at the time of the adjudication 
it is provable, although the judgment is not 
provable, as such, because it did not then 
exist. The debt has never been paid or sat- 
isfied. This must be the proper construc- 
tion under the act, or the provisions of sec- 
tion 21 of the act are nugatory. That sec- 
tion provides that where a suit is pending 
by a creditor against a bankrupt for a debt 
or claim, if the amount due the creditor, 
that is, the amormt due the creditor on or 
for the debt or claim, is in dispute, the suit 
may, by leave of the bankruptcy court, pro- 
ceed to judgment for the purpose of ascer- 
taining the amount due, that is, the amoimt 
due on or for the debt or claim, and that 
suQh amount may be proved in bankruptcy. 
The judgment as such, is not to be proved, 
but the amount of the debt or claim, as it 
stood at the time of the adjudication, is to 
be proved. If the fact of obtaining the 
judgment extinguishes the debt, the amount 
of the debt could not be proved. I think 
the clear intent of the act is that the recov- 
ery of a judgment after the adjudication, on 
a debt which existed at the time of the ad- 
judication, shall not affect the provability 
of the debt. If it were otherwise, a great 
hardship would be worked in many cases. 
A ci'editor might, in ignorance of the adjudi- 
cation, go on an'd obtain a judgment for his 
debt and then find himself deprived of the 
power of proving either his debt or his 
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judgment. I tltink the debt in this ease, if 
it existed at the time of the adjudication, is 
provable. 

Case No. 1,976. 

In re BROWN. 

[The case reported under above title in 10 
Hunt, Mer. Mag. 377, is the same ais Case No. 
1,985.] 



Case Wo. 1,977. 

In re BROWN. 

[3 Int. Rev. Rec. 134.] 

District Court, N. D. New York. April 16, 
1866. 

ISTEBSAL Revenue— Income Tax— Authokitt op 
Assessor. 

[1. Act Cong. June 30, 1864 (13 Stat. 226), 
relating to the assessment and collection of an 
income tax, and by the fourteenth section 
empowering the assessor to examine the tax- 
payer as to property liable to taxation, does not 
authorize an examination as to returns and pay- 
ment thereon made prior to the passage of 
the act.] 

[2. Nor does the section authorize a re-ex- 
amination of the assessment after the assessor 
has accepted the returns, assessed the tax 
thereon, made a return to the collector, and the 
tax has been paid.] 

[In the matter of Thomas Brown. Pro- 
ceeding by Otis F. Presbrey to punish said 
Brown, as for a contempt, for refusing to 
submit to examination under the act of June 
30, 1864, relating to the income .tax. The 
matter was submitted by agreement with 
the same effect as if an attachment had is- 
sued. Proceeding dismissed.] 

William A. Dart, Dist. Atty., for Otis P. 
Presbrey, assessor. 

John Ganson, for Thomas Brown. 

SMALLEY, District Judge. The ease is 
submitted upon the following agreed state of 
facts: 

Thomas Brown, who at the times herein- 
after mentioned resided and now resides at 
the city of Buffalo, within the 30th district 
of the state of New York, made returns of 
his income for the years 1862 and 1863 un- 
der the internal revenue act [of 1862; 12 
Stat. 434, § 6] to the assessor of said dis- 
trict, at the respective times specified in 
copies of such return hereto annexed. 
Among other things contained in the said 
returns, as made, was an item of interest 
received by Mr. Brown in 1862 and in 1863, 
on the bonds of tlie Buffalo, New York and 
Erie Railroad Company, amounting in each 
of those years to the sum of $1,050. The 
assessor made an assessment on each of 
the said returns as made by Mr. Brown, 
and transmitted the assessments thus made 
in his lists to the collector of the said dis- 
trict. The assessment for the special in- 
come tax of 1864 was ma^e by the said as- 



sessor on the return made by Mr. Brown 
for the year 1863, pm-suant to special in- 
structions received by him to that effect 
from the department at Washington. After 
each of said assessments had been made 
and transmitted to the collector as afore- 
said, Mr. Brown paid to the collector of the 
said district the tax so assessed and trans- 
mitted by the ass.essor. Such payments 
were made at the following times: The in- 
come tax of 1862 was paid August 29, 1863. 
The income tax of 1863 was paid July 26, 

1864. The special tax of 1864 was paid De- 
cember 13th, 1864. The assessor, subsequent 
to such payments, claimed that Mr. Brown 
received interest on bonds of the said rail- 
road company owned by him in each of the 
years 1862 and 1863 to the amount of §8,400, 
instead of the sum returned by him, and In 
the opinion of the said assessor the returns 
in this respect contained an understatement 
of the amount of bonds owned and of the 
interest received by Mr. Brown. 

The assessor, on the 20th day of July, 

1865, summoned Mr. Brown to appear before 
him, under a summons issued to Mr. Brown 
(of which a copy is hereunto annexed), and 
to give testimony as stated in the summons. 
Mr. Brown, in obedience to the summons, 
appeared before the assessor to give evi- 
dence and answer interrogatives relative to 
his returns. The assessor asked him how 
many bonds he held in 1&63 of the Buffalo, 
New York and Erie Baik-oad Company, and 
he answered that he held, till the spring of 
1862, $120,000 of such bonds, but that he 
sold all of them save $15,000 in the spring of 
1802, before any coupons of that year were 
payable, and that he has not had any in- 
terest in any of them since; that he received 
no interest on any of the bonds so sold by 
him after the 1st of November, 1861, and 
had since received interest on $15,000 of rail- 
way bonds only, being the sum of $1,050 
mentioned in said retm-ns. The assessor 
then asked Mr. Brown, to whom he sold the 
§105,000 of bonds in the spring of 1862. Mr. 
Brown declined to answer that question, 
and claimed the law did not authorize the 
assessor to require of him to whom he made 
the sale, nor make it obligatory on him to 
answer to whom the sale was made. The 
assessor then said he must answer the in- 
terrogatory, and was bound to disclose to 
whom he sold the bonds referred to; that 
if he did not, an application would be made 
by him to an officer to t?ompel him to an- 
swer. Mr. Brown thereupon volunteered to 
go before his honor. Judge Hall, the same as 
if a regular application bad been made by 
the assessor for an attachment, and one had 
been issued to bring him before said judge. 

The parties now appear and submit this 
matter for decision, in like manner as if an 
attachment had been issued, and the case is 
to be decided and disposed of as if the said 
Brown was arrested and brought before me 
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on anattacbment -The iU health of Judge Hall- 
preventing him from' examining the case, it 
has heen brought before me for examination 
and decision. 

It is insisted upon in behalf of Mr. Brown: 
Fh;st— That the fomrteenth section of the act 
of 1864 does not apply to returns made and 
acted upon prior to the 30th of June, 1864. 
Second— That the assessor had not any au- 
thority to require Mr. Brown to answer the 
question under consideration. Third— That 
congress had not the power to authorize the 
assessor to institute the investigation, or to 
subject' a party refusing to answer in such 
a case to the trial and punishment prescrib- 
ed in the fourteenth section of the act of 
1864. The case states that the retm-ns for 
each year were duly and seasonably made, 
and delivered by Mr. Brown to the assessor, 
and that the assessor made his assessments 
thereon, and transmitted them to the col- 
lector before the passage of the act of the 
30th of June, 1864 [15 Stat. 226], and that 
the special income tax of 1864 was assessed 
on the return made by Brown for the year 
1863, and in pursuance of special insti-uc- 
tions from the internal revenue bureau at 
Washington. That the taxes on all these as- 
sessments were paid by Brown in the years 
1863 and 1864 to the collector, and that not 
until after all of these payments had been 
' made (nor until July, 1865, when he sum- 
moned Brown before him), did the assessor 
make any complaint or allegation that there 
was any error or understatement in either 
of said Brown's returns. 

The aforesaid fourteenth section provides, 
among other things, "that if any person shall 
deliver or disclose to any assessor, or as- 
sistant assessor, any list, statement, or re- 
turn, which in the opinion of the assessor is 
false or fraudulent, or contains any under- 
statement or undervaluation, it shiill be law- 
ful for the assessor to summon such person, 
his agent, or other person having possession, 
custody, or care of books of account con- 
taining entries relating to the trade or busi- 
ness of such person, or any other persons 
he may deem proper, to appear before such 
assessor and produce such books at a time 
and place therein named, and to give testi- 
mony or answer interrogatories under oath 
or affirmation respecting any objects liable 
to duty or tax aforesaid, or the lists, state- 
ments, or returns thereof or any trade, busi- 
ness, or profession liable to any tax or license 
aforesaid. In case any person so summoned 
shall neglect or refuse to obey such sum- 
mons according to its exigency, or to give 
testimony or to answer interrogatories as re- 
qmi-ed, it shall be lawful for the assessor, 
upon affidavit proving the facts to the judge 
of the district court, or a commissioner au- 
thorized to perform tlie duties of such iudge 
at chambers, to apply for an attachment 
against such person as for a contempt. It 
shall be the duty of said judge or commis- 
sioner to hear such application, and, if sat- 



isfactory pToof be made, to issue an attach- 
ment directed to some proper officer for 
the arrest of such person, and upon his being 
brought before him, to proceed to a hear- 
ing of the ease, and upon such hearing, the 
judge or commissioner shall have power to. 
make such order as he shall deem proper 
to enforce obedience to the requirements of 
the summons and punish such person for his- 
default or disobedience." 

This proceeding is in the nature of an 
order upon Brown to show cause why he 
should not be punished as for a contempt, 
in refusing to answer the interrogatory put 
to him by the assessor. Brown has ap- 
peared before me; the duty of the assessor 
is performed. It now becomes my duty to- 
examine the case and make such order as X 
deem proper to enforce the law. This in- 
ternal revenue act is in this country novel in 
its character, very stringent and highly penal 
in many of its provisions, particularly in the 
14th, 15th and 42d sections. The 14th sec- 
tion in its terms only makes provision for 
cases which may thereafter arise. There is 
nothing in its language that indicates any 
intention on the part of the legislature that 
it should have any retrospective effect The 
general rule in the construction of such stat- 
utes is, that they shaU be construed to apply 
only to future cases, unless they are made, 
by dear and explicit language, to embrace 
past transactions. This rule is too well set- 
tied to require authorities to sustain it. I 
will refer to but one. In Sanford v. Ben- 
nett, 24 N. Y. 22, the com*t of appeals say: 
"As such legislation is verj"^ unusual, and 
would, in most eases, be highly objection- 
able, the judges should require very plain 
and unequivocal language, before determin- 
ing to give a statute such a retroactive ef- 
fect" But it is contended by the distilct 
attorney that this 14tii section is remedial, 
and therefore should be construed to extend 
to past cases. In one sense, perhaps, it may 
be considered remedial, but taken in con- 
nection with the loth section, which sub- 
jects a person making a false or fraudulent 
statement or return, to fine and imprison- 
ment, I cannot regard it as merely remedial. 
It may, by an imscrupulous assessor, be 
used to obtain, from any person making a 
return, evidence to convict himself of a crime. 
It confers upon the assessor an extraordi- 
nary inquisitorial power, and I think it 
ought to be most sti'ictiy construed. 

Brown then, when called upon by the as- 
sessor to answer the interrogatory in the 
case stated, did not come within the pro- 
visions of the 14th section. He had, be- 
fore the passage of that act, made his re- 
turns to the assessor, the assessor had ac- 
cepted them, assessed the taxes thereon, and 
returned them to the collector to whom 
Brown had paid the taxes. The 14th sec- 
tion does not give the assessor the power 
in any case to re-examine his assessment 
after the annual list, containing the assess- 
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ment has been transmitted to the collector. 
It is only by force of the 19tbi section that 
power is coaferred to re-examine. That sec- 
tion makes it the duty of the assessor to 
publish in a newspaper and post up, in at 
least fom- public places in the district, notifi- 
•cations to all persons concerned when and 
where he will hear appeals or other ques- 
tions relative to the assessments of the as- 
sessor or assistant assessor, giving not less 
tlian ten days notice thereof, "provided that 
no appeal shall be allowed to any party after 
he shall have been assessed, and the annual 
list containing the assessment, have been 
transmitted to the collector of the district. 
And the assessor shall have the power to re- 
examine and determine upon the assessments 
and valuations and rectify the same as shall 
.appear just and equitable." This section 
gives the same power to the assessor "on 
the hearing of appeals, to require the at- 
tendance of witnesses, the production of 
boolis, &c., and under the same penalties as 
is provided in the 14th section." It may be 
claimed that this clause giving power to the 
■assessor to re-examine, &c., is not in express 
terms confined to cases of appeal. But I 
think an examination of the whole section 
shows clearly that it has reference only to 
appeals and was not intended to be extend- 
ed beyond. Besides it is only on tlie hear- 
ing of .ippeals this 19th section gives the 
assessor power to require the attendance of 
witnesses, the production of books, &c. This 
appeai-s to me clearly to be the ti'ue legal 
consti-uction to be given to these two sec- 
tions, and I think most certainly it is the 
just and equitable one. There should be 
some limit of time, beyond which this in- 
quisitorial power of the assessor to examine 
into all the private business transactions of 
•every person, should not be exercised, if 
the assessor can exercise tliis power after 
lie has transmitted the list to the collector, 
he may do so without limit as to time in 
■one or ten years thereafter. The tax-payer 
<;annot be heard after the list has gone to 
the collector; why then should the assessor 
Tie permitted on his own motion to review 
his own action, after the list has passed 
from him to the proper ofBcer to whom it 
belongs? It appears to me that the assessor 
should be regarded as to such list functus 
officio— his power is spent. If he afterwards 
ascertains that any list or return is false and 
fraudulent, he may cause the person mak- 
ing it to be indicted and punished therefor 
under the loth section; or for perjury im- 
der the 42d section of the act. 

It follows from this view of the case that 
the assessor had no authority to call Brown 
Ijefore him, when he did; and that Brown 
was under no obligation to answer any ques- 
tion put to him. Having come to that con- 
clusion, it is not necessary for me to consider 
the other questions in the case, which have 
been presented by counsel. The order is 
that Brown be discharged -nithout day. 



Case No, 1,978. 

In re BROWN. 

[5 Law Eep. 121.] 

District Court, S. D. New Yorli. May, 1842. 

Baskruptct — Schedule— Pkopebty op Eaxkrupt 
— What Constitutes. 
Where the petitioner for a decree of bankrupt- 
cy was the clerk or general agent of a solvent 
firm, under an arrangement to receive a fixed 
compensation as salary, and, in addition there- 
to, one-fourth part of the net profits of the 
business, as compensation for his services, it 
was held, that this privilege or emolument was 
not an interest or property which the petitioner 
was bound to specify in his schedule. 

[In bankruptcy. In the matter of George 
Brown. Exceptions to schedule filed over- 
ruled.] 

BETTS, District Judge. The points ad- 
jom'ned to the circuit court have been so 
decided,^ as that the proceedings of the 
petitioner for a decree of bankruptcy are 
not barred; and on the remittitm: of that 
decision to this court it becomes necessai'y 
to dispose of another objection originally 
raised and discussed in this court, but which 
is not embraced In the adjudication of the 
circuit court 

On the examination of the bankrupt before 
a commissioner, it appeared that he was 
now employed in the store of Muir & Co., 
in this city, as clerk and general agent, 
under an arrangement to receive $1,500 for 
annual salary, and also one-fourth part of 
the net profits of the business, if any, as 
a compensation for his services. This priv- 
ilege or emolument, it is contended in be- 
half of the creditor, is an interest or prop- 
erly, which the bankrupt was bound to 
specify upon his schedtde. Upon the proofs, 
it does not appear that any profits have been 
realized in the business of Muir & Co., which 
may be the subject of division under the 
agreement, nor that the banlsrupt has any 
other title or claim to them than in payment 
of his personal services whilst he continues 
a clerk or agent in the business. In this 
view of the subject, no distinction exists be- 
tween the interest of the bankrupt in the 
payment to be made out of profits and 
those to be made in money; a compensa- 
tion out of profits so stipulated not creating 
a partnership relation between the parties, 
or in respect to the public. 4 East, 144; 
10 Johns. 226; 15 Serg. & R. 137. Is, then, 
the salary of the banla-upt, stipulated in 
consideration of services to be rendered, and 
only payable when they have been rendered, 
an interest which passes to his assignee? 
Unless it be of that quality, he need not 
state it on his inventory. 

He is to give an accurate inventory of his 
property of every name, kind and descrip- 
tion, and whatever interpretation may be 
given the term "property," it must undoubt- 
edly be limited to that which was a right 
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or equity in tlie bankrupt at tlie time; and 
however comprehensive such rights may be, 
they are all acquired by the assignees, by 
force of the third section of the act The 
local law may not always supply a certain 
interpretation to this term; for a bankrupt 
resident in one state may have interests in 
another, which in the latter are property 
in its distinctive and unequivocal sense, 
whilst in that where he is declared bank- 
rupt, it cannot be recognized as an interest 
of any quality or denomination. Such might 
be the case with an ownership of slaves. 
So also, creditors may have remedies given 
them by special legislation against their 
debtors, which go beyond covering his prop- 
erty as such, and may even subject his per- 
sonal services or daily earnings to be ap- 
propriated by process of law to the satis- 
faction of debts; what is so appropriated 
would not be rendered property, by such 
declaration of law. If, then, it should ap- 
pear, that wages, salaries, or the earnings 
of a debtor, stipulated to be paid him in 
any mode, may be sequestered in this state 
by process out of chancery in behalf of his 
creditors, such special procedm*e would not 
determine, that the salary or wages in the 
process of being earned, became property, 
which the assignee can make title to under 
the bankrupt act. OflSces.of inhei'itance, or 
for a term of years, not judicial in their 
character, annuities and income ejusdem 
generis, pass under the English bankrupt 
law to the assignee. 

The English rule cannot be applied to 
offices imder our laws, they being by their 
tenure and natm:e mere public trusts, and 
no more assignable at law than an executor- 
ship or guardianship. Lord H^dwicke seems 
to concede, that a portion of the living of 
a clergyman may be sequestered, and a pro- 
portionate part be distributed amongst his 
creditors, the residue being applied to the 
uses of the cm-e. Ex parte Meymot, 1 Atk. 
19G. But the doctrine rests upon a condi- 
tion of things entirely diverse from that of 
the clergy in this coxmtry. Advowsons, pres- 
entations, and incumbrances in the English 
Ohiu'ch, are a species of property independ- 
ent of the consideration of compensation for 
services statedly and continually performed 
in ministering to congregations, and the 
rules gi'own up in relation to them can 
have no bearing on the inquiry whether the 
pay or salary stipulated in contract with 
clergymen, would • become liable for their 
debts before being paid over to them. 

The views of Lord Hardwicke are given 
with more fullness in Re Ilichardson, Ambl. 
73, where he comments upon the power un- 
der the bankruipt act of 13 Elizabeth, subject- 
ing all offices to sale; and yet places the 
disposition of an office on so many limita- 
tions and conditions as to evince, in ttie 
clearest manner, that nothing short of tiie 
potency of an act of parliament would be 



regarded sufficient to make such interests 
and subject of transfer to assignees and 
of sale for creditors. In another case, near- 
ly contemporaneous, he distinguishes be- 
tween an "office" and a "place,"— that of a 
licensed broker,— and excludes the latter 
from the reach of the bankrupt acts. Ambl. 
89. The king's bench repudiate in strong 
language the idea that officers receiving- 
stipends are obliged to assign them on their 
insolvency; and Buller, X, puts it upon 
sound grounds, that future accruing pay- 
ments cannot be transferred by the individ- 
ual, nor be made subject to his debts. Flar- 
ty Y. Odium, 3 Dui-n. & B. [Term R.] 681; 
4 Durn. & E. [Term B.] 248; 3 Brod. & 
B. 321. Judge Washington ruled that a 
possible interest of the bankrupt formed no 
part of his estate, which would pass undei' 
the former United States bankrupt law (2 
Wash. O. G. 408 [Krumbaar v. Burt, Case No. 
7,944]), and the reward a person may in 
futm'e realize for his personal services, can 
be. no more than possibilities of the lightest 
texture. It is not necessary to speculate 
upon the effects of a statute, which should 
explicitly dedicate part of the wages or 
salary to be earned by a bankrupt, to" the 
payment of his debts,— the case before the 
court only demanding judgment whether 
such "expectancies" are "property" or "in- 
terests," within the general scope of those 
terms. I think not, and accordingly declare 
against the exception. 



Case No. 1,979. 

In re BROWN. 

[5 Law Rep. 258.] 

Circuit Court, S. D. New York. 1842. 

Bankruptcy — Fidociary Debt. 

1. The existence of a fiduciary debt does not 
preclude the parties from taking the benefit of 
the bankrupt act, as to all other debts. 

2. The bankrupt act being intended for the 
benefit of creditors, a fiduciary creditor is not 
bound to come in and take his dividend under 
the act, hut he has an election to do so, if he 
chooses. 

3. Unless the fiduciary creditor does elect to 
come in under the bankruptcy, his debt is not 
discharged thereby; but the bankrupt is, or 
may be, entitled to a discharge from all other 
debts. 

[Adjournment from the district com't of the 
United States for the southern district of 
New York. 

[In bankruptcy. In the matter of George 
Brown. The district com-t adjom'ned to the 
circuit coxu:t the question whether or not the 
existence of a fiduciary debt precluded the 
debtor from taking the benefit of the bank- 
rupt act] 

[NOTE. Nowhere more fully reported. For 
decision of the district court overruling excep- 
tions to the schedules filed by the bankrupt, see 
Case No. 1,978.] 
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Case No. 1,980. 

In re BROWN, 

C3 N. B. B. 250 (Quarto, 60);^ 2 Am. Law T. 
122; 1 Chi. Leg. News, 409.] 

District Court, S. D. Georgia. July 27, 1869. 

Baskkuptct — ExEMPTjox — Homestead. 

The bankrupt is entitled to the exemption 
of a homestead out of land mortgaged by him, 
to secure the payment of borrowed money, prior 
to the time of claiming such homestead. 

[On certificate of register in bankruptcy. 

[In bankruptcy. In the matter of James 
B. Brown.] 

I, Frank S. Hesseltine, a register of said 
court in banki-uptcy, do hereby certify that 
in the coturse of the proceedings in said cause 
the following question pertinent to said pro- 
ceedings arose and was stated, and agreed to 
by Arthur Hood, Esq., counsel for the bank- 
rupt, and T. K. Appling, Esq., who appeared 
for Hamilton Perry, administrator of the 
estate of Elam Lee, a creditor of the said 
bankrupt. On the 13th day of January, 
1860, James B. Brown executed a mortgage 
upon a lot of land with hotel and stable in 
Blakely, Georgia, to Elam D. Lee, executor 
of Elam Lee, to secure the payment of mon- 
ey loaned. On the 5th day of May, 1868, the 
said Brown filed his petition to be declared a 
bankrupt. The said land is the only real es- 
tate returned by said bankrupt, and is worth 
more than five hundi'ed dollars. He claims 
an allowance of five hundred dollars for a 
homestead out of the proceeds of the sale of 
the said property, which claim is resisted by 
the said creditor. And the said parties request- 
ed that the issue thus raised should be certi- 
fied to your honor for your opinion thereon. 

Opinion of Frank S. Hesseltine, Register: 

The question here submitted is, "Is the 
bankrupt entitled to homestead out of proper- 
ty mortgaged by him to secure the payment of 
borrowed money, prior to the time of claim- 
ing such homestead. In Re "Whitehead [Case 
No. 17,562], your honor affirmed my opinion 
that the bankrupt is not entitled to the ex- 
€-mption of homestead out of land mortgaged 
by him at the time of its pm-chase, to secure 
the payment of the pm'chase-money, xmtil 
the said mortgage is satisfied. In the course 
of the opinion I stated "that the debtor who 
seeks to have a homestead set apart for him- 
self and family, must first have a full and 
complete ownership and title to the property; 
it must be entirely his property, unsaddled 
with any encumbrance, lien or condition af- 
fecting his title thereto. * * * The Code 
does not deny the head of a family the right 
to create a lien on property not previously 
exempted in accordance with the provisions 
of the homestead act He is free-to do what 
he will with his own, convey or mortgage it." 

After renewed consideration of the law re- 
lating to the exemption of property, I do not 

^[Reprinted from 3 N. B. R. 250 (Quarto, 
60), by permission.] 



desh-e to vary that language, and re-utter it 
here as a reason why I think that James B. 
Brown, the bankrupt, is not entitled to a 
homestead out of laud upon which, by his 
mortgage, he has already created an "en- 
cumbrance, lien, or condition aflfeeting his 
title thereto." The Code of Georgia, after 
designating the property to be exempted to 
a debtor who is the head of a family, goes on 
to state the course to be pursued by "every 
debtor seeking the benefit of the act" A 
claim for exemption of the property is to be 
made and recorded in the clerk's officCj the 
land must be laid off, and a plat of the same 
likewise recorded. Further on, section 2019 
of the Code declares that "any officer laiow- 
ingly levying on or selling any property of a 
debtor exempt under this law, a schedule of 
which has been returned as required, is guilty 
of trespass," etc., and section 2020: "The 
debtor shall have no power to alienate or 
encumber the property exempt under this 
law, but the same may be sold by the debtor 
and his wife, if any, jointly, with the con- 
sent of the com't of the county," etc. By 
this it provided that an officer shall not levy 
on and the debtor shall have no power to 
alienate or encumber the property which has 
been duly exempted, i. e., set apart and re- 
corded in com't in accordance with the pro- 
visions of the law. The power to alienate or 
encumber the property which has not been 
duly exempted -is not taken away from the 
debtor. It is a natural subsisting right He 
can deal with his own property as it pleases 
him; and the lien of a mortgage given by 
him for a good consideration is imquestion- 
ably valid and binds the property. It is a 
contract, his obligation to keep which may 
not be impaired by any subsequent act of 
his or by any law. Since, then, the law no- 
where denies the head of a family the right 
to sell or encumber property which has not 
been set apart in accordance with the home- 
stead act— and this natural right is his until 
taken away by statute— he surely will not 
be permitted, having borrowed money on the 
strength of a mortgage legally given to the 
creditor to secure the payment of the same, 
thereafter to invalidate his mortgage by put- 
ting in a claim to have the lien of it dis- 
charged, and the property set apart to him 
for a homestead. This, as I view it, would 
be a wi'ong that neither a com-t of law or 
equity will uphold or sanction. The mort- 
gage contract solemnly entered into by per- 
mission of law must receive the approval 
and aid of the law. 

ERSKINE, District Judge. Mr. Register 
Hesseltine, in his written opinion, on the 
question which arose before him in the 
com-se of the proceedings in the matter of 
James B. Brown, a bankrupt, relied on the 
Case of John B. Whitehead, as being analo- 
gous in principle, if not wholly governing 
the Case of Brown. In tlie Case of White- 
head, the point for decision was whether the 
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baiikrupt was entitled to the- exemption - 
claimed out of the land mortgaged by him 
to the vendor, at the time of the purcha|e, 
to secm'e the pm-chase-money. There the 
■equitable lien of the vendor was involved; 
smd notwithstanding the vendee gave a mort- 
gage on the land to the vendor — executed 
simultaneously "with the purchase— I was of 
the opinion, on prindple and authority— and 
in entire consonance with the conclusion ex- 
pressed by Mr. Hesseltfne— that the vendor, 
by taking the mortgage on the land alone, 
did not waive his lien; and affirmed the deci- 
sion of the register, denying the exemption 
-out of the land— land he never paid for, and 
for which he was merely the trustee for the 
vendor. In re Whitehead [supra] ; In re Per- 
due [Case No. 10,975]; 2 Story, Eq. Jur. §§ 
1227, 1228; 4 Kent, Comm. 151; 9 Ga. 86; 
14 Ga. 216; 5 Ind. 492. 

Brown's case is briefly this: He was the 
■owner of a hotel and stable lot in Blakely; 
these, in January, 1860, he mortgaged to E. 
I>. Lee, executor of Blam Lee, for money 
loaned him by the executor. In May, 1868, 
Brown filed his petition in banki-uptcy, in- 
cluding in his schedule the mortgaged prop- 
erty, it being all the real estate he owned. 
He now daims to be allowed out of the pro- 
■ceeds of the sale of this property, when sold, 
it not being (as was agreed by counsel on 
both sides) susceptible of partition, five hun- 
dred dollars in lieu of a homestead. The 
bankrupt is the head of a family, and has 
three minor children. 

I need scarcely remark, that in Georgia, a 
mortgage is a security for the debt— and 
nothing more; the title to, and ownership of 
the property remaining in the mortgagor, un- 
til foreclosure and sale. From what I have 
said, I think it will be readily observed that 
there is a dear and very marked difference 
between the Case of "Whitehead and this of 
Brown. 

Turning to Cobb's Digest, 390, it wiH be 
seen that, by the act of 1813, which is amend- 
atory of the act of ISil (Id. 389), fifty acres 
of land are exempt from levy and sale, "ex- 
cept the same shall be for the purchase- 
money of said land, for the payment of 
which the land shall be bound." The act of 
1843 (Id. 391), extends the humane and equi- 
table benefits of the preceding acts to citizens 
of any city, town, or village in the state, "to 
Indude real property in such places not ex- 
ceeding In value two hundred dollars." Thus 
stood the law when the executor of Lee re- 
ceived from Brown the mortgage on the ho- 
tel and stable lots. And can the executor of 
Lee now complain of Brown, and did he not 
lend the money and accept the mortgage un- 
der the law exempting a certain portion of 
the property of the debtor from levy and 
sale? 

By the provisions of the act last dted— the 
property being situated in a town— Brown 
would have^ been entitled to an exemption of 
two hundred dollars only. But he now 



daims to be allowed five hundred dollars 
out of the sale of the mortgaged premises, 
under the act of congress of March 2, 1867 
[14 Stat 522]. Section 14 of this act, in 
enumerating what shall be excepted from the 
operations of its provisions, in the last dause 
of the first proviso, says: "And such other 
property not induded in the foregoing excep- 
tions as is exempted from levy and sale, up- 
on execution or other process or ordtr of 
any court, by the laws of the state in which- 
the banltrupt has his domicile at the time of 
the commencement of the proceedings in 
bankruptcy, to an amount not exceeding that 
allowed by such state exemption laws in 
force in the year eighteen hundred and six- 
ty-fom*." In section 3, pt. 2, tit 3, c. 2, art 
4, of the Code (1st Ed.) will be found the ex- 
emption laws in force in Georgia in 1864. 
Section 2013 states what property shall be 
exempt from levy and sale by virtue of any 
process whatever under the laws of this 
state. And section 2017 dedares that "if the 
debtor owns town , property exceeding in 
value five hundred dollars, and it cannot be 
divided so as to give his family that amount, 
he may give notice to the ofllcer levying 
thereon, and when the proceeds of the sale 
are to be distributed, the court shaE order 
five hundred dollars of the same to be in- 
vested by some proper person in a home for 
the family of the debtor, which shall be ex- 
empt as if laid off under this law." 

As already observed, when the mortgagee 
took the mortgage to secure the payment of 
the money loaned, the exemption laws then 
of force were an Ingredient in the contract 
But whether, after the Code went into efiEect 
and the mortgagee had then foredosed, and 
a sale had taken place, the mortgagor could 
daim, imder the new exemption laws of 
Georgia, five hundred dollars, is a question 
not necessary to discuss here. It is suffi- 
cient for the purposes. of this case, that the 
national legislature has, in pursuance of the 
8th section of the 1st article of the consti- 
tution, enacted a statute to establish uni- 
form laws on the subject of bankruptcies 
throughout the United States. Sturges v. 
Crowninshield, 4 Wheat [17 U. S.] 122, 196, 
199, And if any of the state exemption 
laws are in conflict with acts of congress 
they must yield; otherwise the national gov- 
ernment could not move on, and its constitu- 
tion and laws could not be paramount, even 
within their proper sphere. Martin v. Hunter, 
1 Wheat. [14 TJ. S.] 304; Gibbons v. Ogden, 
9 Wheat [22 U. S.] 1, 195, 209; Com. v. Kim- 
baU, 24 Pick. 359; TJ. S. v. Hai-t [Case No. 
15,316]; Holmes v. Jennison, 14 Pet [39 U. 
S.] 540, 574. Indeed, this is made necessary 
by the constitution itsdf . "This constitution 
and the laws of the United States made in 
pursuance thereof, and all treaties made, or 
.which shall be made under the authority of 
the United States, shall be the supreme law 
of the land; and the judges hi every state 
shaU be bound thereby, anything in the con- 
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stitution or laws of any state to the contrary 
notwithstanding." Artide 6. 

The decision of the register is reversed. 
Tile clerk will please certify this opinion to 
Mr. Register Hesseltine. 



Case Wo. 1,981. 

In re BROWN. 

[15 N. B. R. (1S77) 416; 1 9 Chi, Leg. News, 
191.] 

District Court, D. Colorado. 

Bankruptcy — Commexcemes^ op Proceedings — 
FiLixG Proof of Act of Baskhoptcy. 

An omission to file proof of an act of bank- 
ruptcy is substantial and cannot be remedied. 

PCn bankruptcy. Petition to have John 
Brown declared an involuntary banki'upt. 
Dismissed.] 

HALDETT, District Judge. The usual 
averment that petitioners constitute one- 
fourth in number of all the creditors of the 
debtor, and that their claims amount to one- 
third of the debts provable against his es- 
tate, is omitted from this petition, and the 
affidavit of the matters alleged is also defect- 
iA^e, in that deponent being an agent of peti- 
tionei-s refers to the petition as stating the 
facts of his own knowledge and belief. 
Probably these defects might be cured by 
amendment, but there is no deposition what- 
ever filed with the petition to prove the acts 
of bankruptcy charged. In ReHanibel [Case 
No. 6,023] I decided that defects in the dep- 
ositions filed with a petition occurring 
through mistake or inadvertence, could be 
remedied by supplemental proofs, which is 
certainly a very liberal rule. If now we go 
further and say that proofs wholly omitted 
may be supplied, we shall soon be able to 
proceed without a petition or other paper on 
file. In respect to the acts of bankruptcy 
charged in this petition, there is really no 
proof of record which can be supplemented, 
an omission which must be fatal to the whole 
proceeding. It may also be mentioned that 
in proof of their debts the petitioners have 
used the form No. 22, which is incorrect in 
several particulars. The title shows an ad- 
judication, an<I in the body of the deposition 
it is stated that a petition has been filed, and 
the date of filing is referred to as the time 
when the indebtedness existed, all of which 
is erroneous in a case where the petition has 
not been filed. Form 55 is designed fo> 
this use, although the title to that also ap- 
pears to be wrong, in stating that the peti- 
tion was filed at a specified time; unless, in- 
deed, it was intended that the petition should 
be filed before the taking of the deposition. 
All of the papers appear to be defective, and 
the omission to file proof of an act of bank- 
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ruptcy is substantial. On that account prin- 
cipally the petition will be dismissed, and all 
orders made in the cause will be vacated. 



Case No. 1,98S. 

In re BROWN. 

[19 N. B. R. 270.] ^ 

District Court, S. D. New York. April 2S, 
1879. 

Bankruptcy— Phoceedixgs is Different Dis- 
tricts. 
The bankrupt resided in this state, but did 
business in New Jersey. On the 27th of Julv, 
r ■ r ^^ creditor's petition was filed in the dis- 
trict of New Jersey. The proceedings were 
contested, reference had, and much testimonv 
taken, and on or about March 1, 1879, an order 
?o-§'^?^'^*^'^^ ^^^ entered. On August 31, 
lSi« the day the bankrupt law expired, a 
creditor s petition was also filed in this district, 
and an order to show cause issued, returnable 
October 5, 1878. This order was not served. 
and on the 5th of Feb., 1879, a new order 
was issued returnable Feb. 15, 1879. On the 
return day of the latter order, an order of 
adjudication was entered bv consent. It ap- 
peared that the case was r put upon the cal- 
endar for Feb. 15, 1879, ana that the attorney 
tor creditors m the New Jersey case was there- 
by prevented from appearing to oppose an ad- 
judication. On the 4th of March, 1879, the 
bankrupt procured an order staying all proceed- 
ings in the New Jersey case. Hckl, that the 
provisions of general order No. 16 did not ap- 
ply; and that, under the circumstances, the ad- 
judication in this case should be set aside and 
all proceedings stayed pending the proceediuRs 
m the district of New Jersey. 

[In bankruptcy. In the matter of Daniel 
G. Brown. Petition to vacate proceedings. 
Granted.] 

W. B. Putney, for petitioners. 

I. N. Wileoxsen, for banki-upt and others. 

CHOATE, District Judge. This is a pe- 
tition of several ci-editors of the banki-upt, 
to set aside the adjudication and stay the 
proceedings on the creditor's petition there- 
for, ,on the gi-ound that prior to the filing of 
the creditor's petition in this court a peti- 
tion was filed in the district of New Jersey, 
which had proceeded to a hearing, and that 
the order of adjudication entered in this 
com't was entered by the bankrupt and the 
petitioning creditors with intent to defeat 
the proceedings of those creditors who were 
petitioning creditors in the New Jersey case, 
and that the order of adjudication in this 
court was entered irregulai-ly or in so un- 
usual a manner that these petitioners had in 
fact no opportunity to appear anu suggest 
to the court the pendency of the case "in New 
Jersey as a ground for staying the proceed- 
ings in this court. 

The facts, which are not disputed, are 
that the bankrupt resided at Newburg in 
this district, and did business in the district 
of New Jersey; that on the 27th of July, 
1878, a creditor's petition was filed in the 
district of New Jersey; that an order to 
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sliow cause issued thereon, which was re- 
turnable on or about August 19, 187S; that 
the alleged banla-upt was served therewith 
and appeared in said proceeding, and re- 
sisted the adjudication, and thereupon said 
court proceeded to hear and determine the 
cause. Questions of fact in respect to the 
rights of the petitioning creditors to main- 
tain said proceedings as creditors, and in 
respect to the truth of the alleged acts of 
bankruptcy, arose in the com'se of said hear- 
ing, on which references were had and much 
testimony was taken; and on or about Slarch 
1, 1879, the matter having been brought on 
for a hearing before said com't, a decision 
was made in favor of the petitioning cred- 
itors, and the bankrupt was adjudicated on 
the 4th of March, 1879; and after all these 
proceedings, and the order of adjudication, 
on the suggestion of the bankrupt that a 
prior adjudication had been made in this 
district, all fm'ther proceedings were stayed 
until the petitioning creditors in that pro- 
ceeding had an opportunity to move this 
com't to set aside its order of adjudication. 

The facts in relation to the proceedings in 
this court are as follows: August 31, 1878, 
the day the bankrupt law expired, certain 
other creditors or alleged creditors of the 
bankrupt filed a petition against him in this 
district. An order to show cause was is- 
sued thereon, returnable October 5, 1878, 
but at the return day, no service having 
been made, there was no appearance for the 
bankrupt. On the 5th of February, 1879, 
an alias order to show cause was issued, 
retm-nable on the 15th of February. This 
was not served until February 13, 1879. The 
petitioning creditors neglected to put the 
case on the calendar, and it never appeared 
in the calendar of this court after October 
5, 1878. But on the return day the petition- 
ing ci*editors and the bankrupt appeared, 
and the bankrupt then subscribed and 
swore, to an admission of service of the 
ord^er'to show cause on him on the 8th of 
February, and no one appearing to object, 
and' the bankrupt consenting, the order of 
adjudication was entered. At that time the 
proceedings in New Jersey were very nearly 
approaching a final determination on the 
question of adjudication, as the petitioning 
creditors in the proceeding in this com-t and 
the bankrupt well knew. The attorney of 
the petitioning creditors in the New Jei-sey 
case learned of the filing of the petition in 
this district, and was prepared to intervene 
in their behalf on the return day of the orig- 
inal order to show cause, and move a stay 
of proceedings on account of the pendency of 
the proceedings in New Jersey; and no action 
being taken under that order to show cause, 
he kept watch on the calendar of this court, 
relying on the usual order of proceeding in 
that class of cases, in accordance with which 
they are put on a calendar made up by the 
clerk befyre they are called on the return 
day. In conseqiuence of the case not going 
4FED.CAS. — 22 



upon the calendar, he had no knowledge of 
the order of adjudication till after it was 
entered, and he now moves, on behalf of his 
clients, the petitioning creditors in the New 
Jersey case, to vacate the order and to stay 
the proceedings pending the case in New Jer- 
sey. 

The stay of proceedings granted on the ap- 
plication of the bankrupt in. the New Jersey 
case, and which will, if maintained, render 
nugatory all the proceedings and the long 
and expensive trial had therein, and also de- 
prive these petitioners of any benefit of their 
earlier petition in that district, provided this 
court goes on to administer the estate, is in 
accordance with general order No. 16, which 
provides that "the com't which makes the 
first adjudication of bankruptcy shall retain 
jurisdiction over all proceedings therein until 
the same shall be closed." These petition- 
ers, therefore, had a clear right to intervene 
and procure a stay of adjudication here, if 
entitled on the facts to such a stay, because 
they had a special interest which would be 
afEected and impaired by an adjudication. 
If they "had appeared on the return of the or- 
der to show cause, they would have been 
heard to object to the adjudication. It is 
equally clear that upon their suggestion of 
the facts now appearing and not disputed,. 
a stay would have been granted pending the- 
determination of the hearing before the dis- 
trict court of New Jersey. Independently of 
any rules specially regulating these proceed- 
ings, it would have been unseemly and im- 
proper for this court to proceed in the case 
till such determination; the com't in New 
Jersey having undoubted i>jm*isdiction, and 
having proceeded, with the concm-rence of 
all the parties to this proceeding, to hear and 
determine the cause, the result of which 
might be and was intended by the moving 
parties to be the sequestration of the estate 
of the bankrupt for the benefit of his cred- 
itors, under the supervision and direction of 
that court. 

The 16th general order provides that "in 
case two or more petitions shall be filed 
against the same individual in different dis- • 
tricts, the first hearing shall be in the dis- 
trict in which the debtor has his domicile^ 
and such petition may be amended by insert- 
ing an allegation of an act. of bankruptcy 
committed at an earlier date than that first 
alleged, if such earlier act is chai-ged in ei- 
ther of the earlier petitions." In this case 
a hearing was had in the New Jersey case 
before the petition in this district was filed. 
And this general order does not admit of a 
construction which, would permit the parties 
to this proceeding, after suffering the case in 
New Jersey to go on without objection for 
many months, now to insist that the proceed- 
ing in this court shall take precedence of 
that. It appears that the petition in this dis- 
trict was filed with the concurrence of the 
bankrupt, and that for some reason, while 
violently opposing an adjudication there, he 
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was quite willing to have one here. If he 
had claimed his privilege in time under this 
petition, or had filed a voluntary petition in 
this disti-ict as soon as he knew of the peti- 
tion in New Jersey, he might claim the ben- 
efit of the general order giving him a prefer- 
ence to be adjudicated in the district where 
he was domiciled. But it may be doubted 
whether general order No. 16 would or could 
apply where any substantial injustice would 
be done to the petitioning creditors in tlie 
earlier petition by reason of the petition by 
or against the banknipt in the district of his 
domicile being later in time. In the present 
case the district court of New Jersey has ac- 
tually had in its custody for many months 
the bankrupt's estate, seized under a provi- 
^''ij.o.nal warrant- The virtual abandonment of 
that proceeding, -an<V fkfe yEW eiX\;i^ of this 
one, would involve the parties in great loss 
and expense, and the rehearing of questions 
there raised and litigated. I have no hesita- 
tion in holding that the proceedings in this 
case should have been stayed, and that the 
case in New Jersey should be allowed to pro- 
ceed unembarrassed by the order of adjudi- 
cation of this court. 

It is said, however, that the motion of the 
petitioning creditors in the proceeding hero 
was entirely proper, and that they doubted 
whether the proceedings in New Jersey could 
be sustained; that they believed, and now 
believe, that that proceedings will be finally 
dismissed upon a review of the order of the 
disti'ict judge in the circuit court, assuming 
that the motive for filing the creditor's peti- 
tion here was, as stated, to secm-e the ad- 
judication of b£Pnkruptcy of their debtor, 
even if the proceedings in New Jersey were 
finally decided in the bankrupt's favor— 
which motive I find no occasion to question; 
yet while that motive fully justifies the filing 
of the petition, it does not at all alfect the 
question whether proceedings in this ease 
siiould be stayed, especially after the peti- 
tioning creditors have apparently, by their 
inaction in this case, proceeded on the theory 
that the case here was to be kept in reserve 
■ till the case in New Jersey should fail. The 
setting aside of the adjudication will not im- 
peril or affect any proper use that the peti- 
tioning creditors intended to make of this 
proceeding against the alleged bankrupt. If, 
on rei'ieV, the decision of the district judge 
shall be reversed, and the original petition 
In that court shall be dismissed, they will be 
then free to go on with this case. Jlean- 
while this court cannot but assume that the 
■decision of the district covirt of New Jersey 
is correct. 

Regarding this as an application to open a 
default and let the petitioners in to oppose 
the adjudication on grounds which, if they 
had appeared on the return day, they would 
have been entitled to urge, the petitioners 
are in no fault for not appearing. While the 
proceedings upon the return day are not ir- 
regular, these petitioners used due diligence 



in the accustomed mode of proceeding; there 
was no laches or neghgence on their part 
The course of the petitioning creditors and 
the bankrupt was such as to throw them off 
their guard, and deprive them of their oppor- 
tunity to be heard. Whether this was inten- 
tional or unintentional is immaterial, and the 
petitioners are clearly entitled to come in and 
have the default opened, and to stand in the 
same position as if they had appeared on the 
return day. Since the adjudication in this 
court, nothing further has been done in the 
cause, and no party will be injured by open- 
ing the decree, and the application has cer- 
tainly been made with all proper diligenc^i. 
Motion granted vacating adjudication, and 
staying all proceedings pending the proceed- 
ing in the district court of New Jersey. 



Case No. 1,983. 

In re BROWN. 
[19 N. B. E. 312.]* 
District Court, S. D, New York. Oct. 20, 1879. 
Bakkruptcy — Vacatixo Dischakge — Limitation. 
The limitation contained in section 5120 
[Rev. St.], in relation to proceedings to annul 
a discharge, is absolute, and the time begins 
to run from the date of the discharge, and not 
from the discovery of the fraud. 

In bankruptcy. 

Application to amend a discharge [of John 
D. Brown, a bankrupt Denied.] 
G. A. Seixas, for petitioner. 

CHOATE, District Judge. This is an ap- 
plication to the com-t for an order that the 
bankrupt appear and answer the petition of 
a creditor for amending his discharge. It 
appears by the petition that the discharge 
was granted July 27, 1877, more than two 
years before the date of the petition. The 
grounds on which relief is sought are that 
the bankrupt wilfully swore falsely to his 
schedules as to his assets, and fraudulently 
concealed certain property belonging to him, 
and omitted them from his schedules; that 
the fraud had been concealed by the bank- 
nipt, and only discovei'ed within two years 
of the filing of this petition. Section 5120 
of the Revised Statutes provided that "any 
creditor of a bankrupt, whose d§bt was 
proved or provable against the estate in 
bankruptcy, who desires to contest the va- 
hdity of the discharge on the ground that 
it was fraudulently obtained, may at any 
time within two years after the date there- 
of apply to the court which gi-aated it to 
amend the same." 

It is insisted that this is to be consti'ued 
like a statute of limitation, as being subject 
to the implied exception or condition that in 
case the cause of actionals fraudulently con- 
cealed, the time of the accruing thereof shall 
be deemed to be the time of the discoveiy 
of the right to sue. It has been held that 
the two years' limitation from the time of 
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tlie accruing of the cause of action, in case 
of suits by and against assignees in bank- 
ruptcy, is to be so construed. Bailey y. Glover 
[21 Wall. (S8 U. S.) 342]; Nicholas v. Mur- 
ray [Case No. 10,223]. In the case last 
cited it is intimated by Judge Deady that 
the same rule of construction would, he was 
inclined to think, be applied to this section. 
He did not, however, determine this ques- 
tion. In Pickett v. McGavick [Case No. 11,- 
126], Judge Parker held that the limitation 
of two years was absolute, and not to be 
avoided by showing a fraudulent eonceal- 
■ ment of the grounds on which it was sought 
to annul the discharge. It appeals to me 
that the language used, "two years after the 
date thereof," is not capable of that enlarge* 
ment by construction that has been found 
possible in statutes of limitation generally. 

The words used are positive and explicit 
They differ from the words usually defining 
a limitation of suits, and I think they were 
designedly used to fix an absolute period of 
time when the question of the validity of 
the discharge would be set at rest, and when 
the debtor and those again trading with 
him might safely treat his discharge from 
his old debts as final. It would greatly im- 
pair the advantages supposed to be given to 
the community by the bankrupt law in en- 
abling a discharged bankrupt to enter into 
business free from his fox-mer embarrass- 
ments, if this limita'tion is not absolute, as it 
appears to be. In fact, as the only groxmd 
for annulling a discharge is that it was 
fraudulently obtained, and fraud is almost 
always secret and concealed from the party 
defrauded, this limitation is practically no 
limitation at all, if it is avoided by any cred- 
itor's discovery of the fraud at any time 
after the discharge. The statute was de- 
■signed, even in cases of fraudulent conceal- 
ment, to impose a certain diligence of inves- 
tigation and discovery on creditors. Indeed, 
the statute, in terms, is limited to cases of 
secret or concealed fraud, since it expressly 
requires proof that the creditor applying 
had "no knowledge of the same imtil after 
the granting of the discharge." The minds of 
the framers of this section, therefore, were 
-directly called to the fact that the discovery 
-of the fraud might not be made till after 
the discharge, and the language used shows 
clearly that they did not intend to limit the 
time from that discovery, but from the date 
■of the discharge. Order refused. 
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In re BROWN. 

[1 N. T. Leg. Obs. 69; 5 Law Rep. 324.] » 

District Court, S. D. New York. Aug.,. 1842. 

Bankkuptct— Attorsets' Pees— Liex. 

A petition for a decree in bankruptcy was 

■filed by B., on the ISth of February, in wifich 

^ [5 Law Rep. 324, contains only a partial 
report.] 



were inserted three promissory notes, amount- 
ing to ^400. On the 7th of February preceding, 
a suit in chancery had been commenced against 
B. and his former partner, P. At the time the 
suit was commenced, P. delivered to B.'s attor- 
ney, (who is the attorney for prosecuting B.*s 
petition in bankruptcy,) at B.'s request, the 
notes in question, for the purpose of being giv- 
en over to the general assignee. Held, that B.'s 
attorney has a lien on the notes to satisfy his 
taxable costs, including solicitor and counsel 
fees, up to the time B.'s petition for a decree in 
bankruptcy was presented, and also the cost 
of the reference. 

[Cited in Re Wilson, 12 Fed. 238.] 

[In bankruptcy. Petition for decree Jn 
the matter of Orrin D. Brown. The attor- 
ney for the bankrupt claimed a lien on cer- 
tain notes belonging to the bankmpt estate, 
which the court allowed.] 

BETTS, Distiict Judge. This is a ques- 
tion of lien on a bankrupt's effects for costs 
in the court of chancery of both counsel 
and solicitor. The petitioner named in his 
inventory, as part of his effects, three prom- 
issory notes drawn by R. F. Harrison, 
amoimting to ?400. The petition was pre- 
pared by the attorney claiming the lien, and 
was filed the 18th or February. On the 7th 
of February a suit in chancery had been 
commenced against the bankrupt and hiS 
former partner, Pihkney, and the attorney 
was employed to defend that suit. At the 
same time the notes in question were put in 
the attorney's nands by Pinkney, at the 
bankrupt's request, and, according to the 
bankrupt's testimony, for the purpose, as he 
believes, of being given over to his assignee 
in bankruptcy: though as soon as he knew 
they were in the attorney's hands he ex- 
pressed a wish that the attorney might get 
his costs out of them. The question pre- 
sented is whether the attorney can retain 
these notes to satisfy his costs in the chan- 
cery suit. Including solicitor and counsel 
fees. 

The right of lien on the part of an attor- 
ney in respect to papers of his client not 
appertaining to the case in which his charges 
accrue. Is imquestloned. It is placed in the 
English and American courts upon a similar 
footing. 2 Kent, Comm. 640; 2 Petersd. Abr. 
461; Cross, Liens, c. 15; 12 Wend. 261; 4 
Paige, 501; Id. 647; 1 Paige, 622. And it is 
unrestricted except when the papers are car- 
ried and deposited under some special trust 
or qualification, which amounts to a waiver 
of lien by the attorney receiving them, or 
which prevents its vesting by the special 
character of their delivery. These distinc- 
tions are considered and marked by the 
cases referred to in the authorities cited. It 
becomes necessary, then, only to consider 
the special circumstances of the deposit of 
these notes, and decide whether they were 
such as to withdraw the case from the 
operation of the general rule of lien. The 
Case of Foster [Case No. 4,960], elabo- 
rately discussed by Judge Story, does not 
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trench on this doctrine. As between the at- 
torney and his client, there could he no ques- 
tion upon the facts of the right to retain, 
the manner the notes were deposited and re- 
ceived supplying no evidence of a waiver of 
the lien in behalf of the banki-upt. Indeed, 
the eoui't would probably demand more in 
eveiy case, in order to cut ofC such security, 
than a mere intimation that the deposit Is 
to answer a particular purpose or the sig- 
nification of a desire or expectation by the 
client, when he places his papers with his 
lawyer, that they may not be chargeable for 
balances due or to become due him. An ex- 
press agreement should be obtained from the 
attorney, or at least strong circumstances 
be proved, conducing to show his consent to 
such exemption. If the controversy was be- 
tween attorney and client, upon the state of 
facts presented by the case, there could 
therefore be no ground for hesitation in de- 
claring the right of lien unimpaired. The 
bankrupt act [1841], section 2 [5 Stat. 442], 
in terms recognizes and confirms all liens 
valid by the local law; and accordingly the 
assignee in this question, if he is not limited 
to the mere rights of the bankrupt in this 
behalf, stands on no better ground than any 
third party in interest would occupy. The 
"statute gives him no advantages because of 
his official character, and he must therefore 
show that, upon general principles, the lien 
did not attach or was waived in respect to 
the creditors whom he represents. Mr. 
Pinkney, the pei'son who delivered the notes 
to the attorney, has not been examined, but 
it is manifest from the direct and cross ex- 
amination of the bankrupt on this point 
that the understanding between him and the 
attorney subsequently "was, that the notes 
had been placed there to go into the hands 
of the assignee. The bankrupt afterwards, 
and before the petition was filed, expressed 
his hopes that the attorney might get his 
costs out of them, as he had no other means 
to pay him: all which shows plainly enough 
that the bankrupt understood and intended, 
when the notes were passed to the attorney, 
that they should be devoted to the assignee, 
and that the attorney should be his deposi- 
tary agent for that pux-pose. His own in- 
tention is not to i*ender this so. The ac- 
quiescence of the attorney must be also es- 
tablished. The fact supposed to imply in 
such assent is, that the inventory of the 
bankrupt setting forth these notes as part 
of his estate was drawn up and filed under 
the direction of the attorney. It is urged 
that this act is inconsistent with the at- 
torney's possessing them under a right of 
lien, or believing that he did, and neces- 
sarily imports that he took them as stake 
holder for the assignee and for the benefit 
of the creditors of the bankrupt. The fact 
is no doubt evidence tending to that conclu- 
sion, but it is by no means of a decisive 
character. The right of property in the 
notes still remained in the bankrupt, and his 



attorney might, consistentlj with an Intent 
to maintain his own seeturity on them, set 
them out as part of the banki-upt's estate. 
Supposing he had execution out and a lien 
thereby on the banki-upt's personal prop- 
erty, placing such personal property on an 
inventory as belonging to the banknipt 
would not be regarded as proving an in- 
tent to relinquish the execution lien. It at 
most would be but equivocal evidence, and 
would require some furtliei* act or declara- 
tion to give point or certainty to it. Fur- 
thermore, this lien is but a contingent claim, 
and might never interfere with the disposi- 
tion of the notes by the assignee. If the 
costs protected by it had been otherwise- 
satisfied, or the suit had ceased without mak- 
ing costs, these papers would belong ab- 
solutely to the bankrupt, and accordingly 
he ought in strictness to set them forth in 
his inventory as part of his estate; and al- 
though his schediile would have furnished a 
more exact representation of the state of his 
affairs if he had specified this contingent 
liability, yet h's omitting to do so without 
knowledge whether the notes would be ulti- 
mately chargeable with it or not, and with- 
out design to deceive or mislead his cred- 
itors, would, on his part, be no such falsa 
statement of his effects as to vitiate his pro- 
ceedings. Such statement of these assets- 
would not be regarded incompatible with 
their standing as a contingent or collateral 
security for costs that might accrue against 
him. What the principal might do without 
eompromitting himself, the attorney might 
aid in doing, and not be held as called upon 
to disaflirm, or as in any way therein af- 
firming by his silence, such acts as inconsist- 
ent with his right of lien. Putting the case- 
in a stronger point of view, that the attor- 
ney was mortgagee of real or personal 
estate, which the bankrupt set forth in his 
inventory without notice of the mortgage 
lien, such particular could never divest the 
secm-ity of the attorney. It would not pre- 
vent that condition in his relationship to the 
subject matter which compelled him to 
speak, or afterwards be precluded from as- 
serting any right incompatible with the rep- 
resentation on the schedxaes, because the 
proceeding has no connection with the sale 
or disposition of the effects, whereby a bona 
fide or innocent party might be induced to 
purchase or receive them by means of such 
tacit assent to the full right of property in 
the bankrupt. The lien of attorneys, when 
it justly occurs, is a privilege f avoiured by the- 
poliey of the law of this state (12 Wend. 202; 
6 Johns. Oh. 317; 4 Cow. 416); and no rule- 
of decision is exacted by the banknipt law 
that necessarily interferes with that prin- 
ciple.' I think it a plain docti-iue, deducible 
from the cases, that the privilege of the at- 
torney will not be withdrawn from him in 
favour of the client w^ithout a manifest in- 
tent on his part to waive it; and the bank- 
rupt law gives to creditors, in this behalf,. 
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no higher rights than could he exercised hy 
the banlcrupt By solemnly asserting the 
validity of antecedent liens, the act would 
seem to import that it was alike its policy to 
uphold preferences of that character, as to 
establish equality in the distribution of the 
banlirupt's estate in other respects. I do 
not discuss the effect of the desire expressed 
by the banlanipt to the attorney previous to 
filing his petition, that the notes might serve 
as means of paying his costs, because I con- 
sider the lien perfect without regard to the 
intent of the bankmpt, and I find no satis- 
factory evidence that It was subsequently 
waived, directly or by implication, on the 
part of the attorney. 

The next consideration is the extent of 
that privilege, and whether it terminates on 
the iH-esentation of the petition, or contin- 
ues to run so long as the business to which 
it appertains remains in charge of the attor- 
ney? The point was, in effect, decided by 
the circuit court in Chapman's Case [unre- 
ported]. The court held the petition and 
proceedings in bankruptcy to be a dedica- 
tion of the bankrupt's estate to the pui'poses 
of the act, and, if he was ultimately de- 
creed bankrupt, that his assignee took every 
species of interest existing in him, both at 
the time of the decree and when the petition 
was filed. The power and interest of the 
bankrupt in respect to his estate ceased on 
the presentation of his petition, and he 
could not be allowed to appropriate any part 
of it, in satisfaction of existing demands or 
for his own necessities. Subsequent de- 
mands, from whatever source they accrue, 
can take no preference over other debts, un- 
less they came within the provisions of the 
fifth section. The petitioner, by the terms 
of the act, is deemed a banki-upt, on his 
voluntary representation of his inability to 
pay his debts, and, after he is also so declared 
by the court, the decree will necessarily 
retroaet so as to cover all the estate belong- 
ing to him at the time of his becoming 
banki-upt All persons, therefore, dealing 
with him, stand upon the same footing, 
whether it be after the petition filed or the 
decree rendered. The circuit court of the 
first circuit has decided that no process of 
law from a state court can be allowed to ar- 
rest the property of a bankrupt after his pe- 
tition filed (5 Law Rep. 56) [Ex parte Fos- 
ter, supra], considering it entirely subject to- 
the disposal of the court of bankruptcy 
from that period. The courts in this dis- 
trict do not exercise a like remedy, but they 
proceed upon the recognition in part of the 
principle upon which that relief is based in 
the first circuit; it is here held that the 
property of the bankrupt is placed provi- 
sionally under the custody of the law by the 
act of congress, to be rendered entirely 
subordinate to that Jaw, when a decree of 
bankruptcy shaU be rendered. The petition, 
to most purposes under our law, has an ef- 
fect equivalent to the, commission in Eng- 



land. The party is by it brought under the 
jurisdiction of the com-t, and, as it marks 
the period of bankruptcy, the estate of the 
banlcrupt, so soon as the bankruptcy is de- 
creed, is subjected to the operation of the 
law from the same period. In England, the 
attorney's lien on a bankrupt's papers for 
•business done anterior to the banla-uptcy is 
preserved to him (4 Taunt. 807; 2 Barn. & 0. 
616); and so it is if the proceedings are con- 
tinued to judgment after the banki'uptcy, 
on a suit commenced before, notwithstanding 
the money belongs exclusively to the as- 
signees (Cross, Liens, 210); but that is man- 
ifestly because his services are for the ben- 
efit of the estate. After a fiat in bankruptcy, 
the attorney is regarded as having no further 
lien on papers of which he had the right of 
custody to that time. Cross, Liens, 208; 1 
Rose, 395; 2 Rose, 19. The residt of my 
refiections upon the case is, that the at- 
torney has a lien upon those notes for aU 
costs accrued in his business for the bank- 
rupt anterior to the presentation of the pe- 
tition, and the privilege terminates at that 
period. He is to be regarded as then acting 
on the individual responsibility of his client; 
the costs accruing afterwards have no pref- 
erence, they would not even be a debt prova- 
ble under the bankruptcy. 

The remaining inquiry is whether the lien 
is limited to solicitors' or attorneys' fees eo 
nomine, or extends to professional services 
as coimsel also. The principle upon which 
the right of lien rests is not peculiar to the 
relationship of client and attorney. It 
grows out of the common law privilege that 
every operative has to retain the materials 
placed with him, and upon which his serv- 
ices are rendered, imtil those services are 
compensated. 4 Taunt. 807; 5 Law Rep. 
55 [Ex parte Foster, supra]. With the me- 
chanic the implied hypothecation is restrict- 
ed to the articles upon which his labor or 
skiU is expended. Story, Bailm. 286, 287. 
But factors may retain a consignment to re- 
imburse antecedent balances {Story, Ag.), 
and for like reason attorneys are allowed to 
holiii papers placed with them by a client, 
for whatever cause, until satisfaction of all 
personal dues from him or his general agen- 
cy of attorney (Cross, Liens, 108). No case 
la the English books refei-s to any privilege 
of counsel of this character. This is not for 
want of ability to maintain an action for his 
compensation, but because there is no such 
privity between him and the client, await- 
ing to the course of practice there, as to 
raise an implication that the papers of the 
client were to be in his custody at aU, much 
less to be there as a guaranty for the pay- 
ment of his compensation: and it may also 
be added, probably for the further reason, 
that the law will not create by implication 
cumulative liens, but will call for direct evi- 
dence of a double hypothecation to different 
parties for the same general object. The 
methods of business in the courts of that 
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country supply an additional reason against 
the existence of a lien to counsel, for he is 
no attorney in the cause, nor does he act in 
that capacity, and abstracts of papers, and 
not the originals, are put into his hands for 
the pm'pose of consultation or ai*gument, and 
it will rarely happen that the papers of a 
client fall within his control except in the* 
progress of a nisi prius trial. 

These considerations may furnish ade- 
quate reasons for a rule e'xcluding the lien of 
counsel in England, and yet, in application 
to our system of business, lay no foundation 
for the entire recognition of such rule here. 
In this case the counsel was copartner as 
attorney with the person appearing in that" 
character, and om: laws supply counsel a 
tariff of compensation, which is taxed and 
recovered in the same manner as the fees of 
an attorney. The papers being confided to 
the same individual for services in both ca- 
pacities, the same reason that imparts a lien 
to him as attorney would raise and uphold 
it also to him as counsel. I do not discuss 
the bearing of the doctrine in cases where 
the counsel is not attorney or solicitor in the 
cause, and where the papers come to him 
through the attorney and not from the client. 
The English rule might perhaps fitly be ap- 
plied in such a case, and the counsel be left 
to his general remedy, which under our 
laws would give him a right to enforce pay- 
ment of his compensation by suit at law. 
23 Wend. 57; 2 Dana, 238; 1 McCord, 149; 

4 Watts, 334; 5 Serg. & R. 412; Add. 49; 

5 Vt. 338. But, for the same reason that 
an attorney or solicitor has a lien for his 
taxable cost, I think the counsel, when en- 
titled to the lien, can claim it for no more 
than the taxable items of his services, at 
least where the rights of third parties inter- 
vene. To this extent the law adjusts and 
liquidates the contract between client and 
counsel, and when he adds to his claims as 
attorney those of counsel also, it is meet 
that the privilege accorded in the one case 
should reach to no greater extent in the 
other. It seems to me every principle upon 
which this species of lien is conceded is 
fully satisfied by allowing it to cover those 
demands which are fixed by law, and are 
the subjects of taxation, and if in any case, 
as against the client himself, the tacit hy- 
pothecation may be retained to abide and 
cover a verdict upon quanttmi meruit claims; 
it would be sanctioned by the courts, but 
with great hesitation and circumspection 
when interests and rights become vested in 
those secm'ities on behalf of third parties 
and strangers. Ordinarily a client's papers 
in the hands of his lawyer serve as security 
for existing demands, and to cover also 
those that may subsequently arise during 
the continuance of the deposit; acting in 
that way in the capacity of a movable or 
opening mortgage embracing prospective 
liabilities alike with those subsisting at the 
time. Plainly the operation of the security 



is limited to the interests of those imme- 
diate parties, and cannot thus supersede the 
rights of others accruing in the meantime. 
It is exceedingly doubtful whether an ex- 
press mortgage of real or personal estate 
would be allowed to cover future advances 
to the prejudice of intervening creditors. 4 
Kent, Comm. 176. If a doubt might be 
raised in respect to an express mortgage 
when the party stipulated security in terms 
to act prospectively, I should think a mere 
tacit pledge shotild never receive a construc- 
tion giving it an ascendency over the rights 
of third parties, without means on their 
part to aiTCSt or limit it 

I shall declare in this case that the notes 
are security for taxable costs of counsel and 
attorney up to the time the banki-upt's peti- 
tion was presented, and also the costs of 
the reference ordered on this application. 
The notes are to be delivered to the as- 
signee; out of the first proceeds of which 
he shall pay the costs aforesaid, and apply 
the balance, if any, to the general purposes 
of the assignment 
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In re BROWN. 

[2 Story, 502; 6 Law Rep. 508; 10 Hunt, Mer. 
Mag. 377.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 

1843. 
Negotiable Ixstrumexts — Nature and Requi- 
sites — Checes and Bills of Exchange Dis- 

TINGt7ISHED — PRESENTMENT — PaTMENT — NOTICE 

—Days of Gtuace. 

1. The characteristics, which distinguish 
checks from bills of exchange, are, that checks 
are always drawn on a bank or banker; that 
they are payable immediately on presentment 
and without days of grace; that they are not 
presentable for acceptance, but only for pay- 
ment. The want of due presentment of a check 
and of notice of the non-payment thereof, only 
exonerates the drawer in so far as actual dam- 
ages have thereby resulted to him. 

[Cited in Re Smith, Case No. 12,990; Bull 
V. First Nat. Bank, 123 XJ. S. Ill, 8 Sup. 
Ct 64.] 

[See Sherman v. Comstock, Case No. 12,764; 
Merchants' Nat. Bank of Boston v. State 
Bank of Boston, 10 Wall. (77 U. S.) 604; 
McDonald v. Stokey, 1 Mont. 388.] 

2. A cheek is an appropriation of the drawer's 
funds in the hands of the banker, to the amount 
thereof, and consequently the drawer has no 
right to withdraw them before the check is 
paid. 

3. If the drawer of a check sustain no dam- 
age by want of due presentment and notice, 
and the non-payment of the check arise from 
his own default, or from his want of funds, he 
is liable to the holder for the full amount of the 
check. 

4. The holder of a check is not bound to re- 
ceive part payment thereof, even if the bank 
be willing to pay it in part. He has a claim to 
the entire sum named therein. 

5. In cases of a fluctuating balance between 
the drawee and the drawer of a bill of ex- 

^ [Reported by William W. Story, Esq. 10 
Hunt, Mer. Mag. 377, contains only a partial 
report] * 
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change, or where a drawer draws in the helief 
that he has funds, or in the reasonable expec- 
tation that he shall have funds to meet it, he 
is entitled to notice of its non-payment; but 
otherwise, he is not. 

6. Certain checks were drawn in favor of C 
by Green, the general agent for D, as collat- 
eral security for a promissory note, made by 
them, payable to Dfor his accommodation, which 
said note was discounted at the Granite Bank 
of Marblehead, and not being paid by D, was 
taken up bv 0. The checks, which were for 
$703.50, $726.52, respectively, were made pay- 
able to or order, on two certain days, and 
were presented on those days, but not on the 
last days of grace; but during the three days 
of grace, the drawer had not sufficient funds in 
the bank, on which they were drawn, to pay 
either, although there was a small balance there 
in his favor. It was hcldf that the cheeks were 
properly presented, and were not entitled to 
days of grace; tiiat I> was not entitled to no- 
-^iee, and that, even if the checks had not been 
properly presented, and notice had not been 
properly given, I) was liable for money paid by 
C at his request and for his use; that the fact 
that they were payable at a certain day, and 
not on demand, did not change their nature 
from checks to bills of exchange, and that 
Green, being the general agent of D, was fully 
empowered to waive the presentment of the 
checks and the giving of notice. 

[Cited in Re Smith, CaseNo. 12,990.] 

[Adjournment from the district court of 
the United States for the district of Massa- 
chusetts. 

[In bankruptcy. Petition by the assignee 
to expunge a claim from the list of proved 
debts, and petition by creditor praying pay- 
ment of the claim so proved. The case was 
adjom-ned from the district court on an 
agreed statement of facts, and the court 
certified the adjom-ned question in favor of 
the creditor.] 

Wm. Com-tis & Co. proved as a debt 
against the estate- of Bphi-aim Brown, a 
bankrupt, the following checks: 

"Granite Bank. 703 dolls. 50 cts. Bos- 
ton, April ISth, 1841. Pay to W. Courtis 
& Co., 18th May, or bearer, seven hundred 
three dollars thirty cts. To the Cashier. 
Ephraim Brown, by J. W. Green.'* 

"Granite bank. 726 dolls. 52 cts. Boston, 

April 18th, 1841. Pay to W. Courtis & Co., 

10th June, or bearer, seven hundred twenty- 

• six dollars fifty-two cts. To the Cashier. 

Ephraim Brown, by J. W. Green." 

Whereupon, Henry Winsor, assignee of 
Ephraim Brown, filed a petition to the dis- 
trict judge to expunge the claim of W. Cotu:- 
tis & Co. from the list of debts, proved 
against the bankrupt's estate, and setting 
forth the following specification of the rea- 
sons to support the petition: "1st He says, 
that the papers, set forth in the said T. 
Courtis's proof, as checks of said E. Brown, 
are, in fact, bills of exchange, and that he, 
as drawer, is entitled to all the rights of 
drawers of such bills. 2nd. That whether 
said papers are to be considered as cheeks 
or bills, the said E. Brown was, in the cir- 
cumstances of this case, entitled to expect, 
.that they should have been duly presented 
for payment to the drawee, and demand 
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made, and that notice of their dishonor 
should have been duly given to said E. 
Brown; and he avers, that such demand and 
notice have not been made and given. John 
Codman, Counsel for said Assignee." 

Afterwards Thos. Courtis, of the firm of 
W. Courtis & Co. filed a petition to the 
district judge, which, after setting forth 
the above stated facts, proceeds as follows: 
"And your petitioner further represents, 
that, in the course of making preparation 
to meet and contest the allegations of the 
said assignee in the premises, to wit, on 
the sixteenth day of December instant, your 
petitioner discovered evidence, tending to 
prove the following facts, which yom* peti- 
tioner avers and alleges, viz., that on the 
eighteenth day of April, 1S41, one Joseph 
W. Green," then, and for a long time previ- 
ous, the duly authorized agent of the said 
bankrupt, at the request of the said bank- 
rupt, borrowed of the said WilUam Courtis, 
for the use and accommodation of the said 
bankrupt, the negotiable promissory note of 
the said "William Com-tis & Co., in the words 
and figures following, to wit, '$1,450. Bos- 
ton, April 18th, 1841. For value received, 
we promise to pay Ephraim Brown, or 
order, fourteen hundred and fifty dollars 
in four months. (Signed.) 'William Courtis 
& Co.' "Which said promissory note was 
delivered by the said Green to the said bank- 
rupt, who indorsed and procm'ed the same to 
be discoxmted at the Grand Bank in Marble- 
head, the proceeds of said discount being 
appropriated by the said Brown to his own. 
use. And your petitioner fxurther alleges^ 
that the said promissory note, at its matu- 
rity, was not paid by the said bankrupt, 
but was paid by the said William ComrtlSf 
& Go. for the use and accommodation of 
the said bankrapt, and the amount so paid,, 
together with interest thereon, is still justly- 
due from the said bankrupt to the said 
William Comrtis & Co. And your petitioner 
further alleges, that at the time when the 
said promissory note was made and deliv- 
ered to the said Green for the said bank- 
rupt, the said Green, in the name and behalf 
of the said bankrupt, drew the checks de- 
scribed in said proof, as a security to the 
said William Courtis & Co. against their 
liability upon the said note; and to this 
end the said checks were made payable 
prior to the maturity of the said note, and 
the interest on each moiety of the sum 
expressed in said note, from the day on 
which each check was payable, to the 
day of the maturity of the said note, being 
discounted, the said checks were di*awn 
accordingly. And your petitioner further 
alleges, that, on the day, when the said 
checks were drawn and delivered, the said 
bankrupt had no right to draw the same, 
or to expect that the same would be paid; 
and that on the days when the said checks 
respectively became due, the bank, on which 
they were drawn, could not, and did not 
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pay the same, for want of funds of the said 
bankrupt; and that the said Green, after the 
said checks were made and delivered, and 
before either of them became due, still act- 
ing in that behalf, as the duly authorised 
agent of the said bankrupt, informed the 
said William Courtis, that the same would 
not be paid, and requested him not to pre- 
sent the same at the bank on which they 
"U'ere drawn." 

The case was adjourned from the district 
court into the circuit court, upon the follow- 
ing agreed statement of facts: 

"It is agi-eed by the parties, that the 
checks, recited in the said proof of debt, 
were drawn by an authorised agent of the 
bankrupt in his name and on his behalf. At 
the opening and close of the days, on which 
the said checks were drawn and delivered 
to the said William Com-tis <& Co., the bal- 
ance on the books of the bank, on which 
they were drawn, to the credit of said 
Brown, was $30.89. The said check for 
$703.50 was presented by a servant of Com-- 
tis & Co., at the counter of the Granite 
Bank, dm-ing business hours, on the eight- 
eenth day of May, 1841, and the teller re- 
plied, 'There is nothing here.' The said check 
for $726.52 was presented at the counter 
of the said bank twice in business hours, 
by an agent of the said Com-tis & Co., on 
the tenth day of June, 1841, and the teller 
replied each time, 'It is not good.' On the 
next day, the servant of Com-tis & Co. 
again presented both checks at the counter 
of the said bank, in business hours, and in- 
quired if any money had been deposited to 
meet those checks, and the teller replied, 
•There has not.' In point of fact, there was 
a balance to the credit of the banknipt on 
the books of the bank on the ISth, 19th, 20th, 
and 21st days of May, of ?6.11, and on the 
10th, 11th, 12th, and 13th days of June a 
balance of $20.72. And the said creditors 
introduced the depositions of Joseph W. 
Green and Robert H. Dan-ah. At the re- 
quest of the parties, it is ordered by the 
court, that the questions, whether upon the 
facts agreed by the parties, and stated in 
the said depositions, the proof of debt made 
by the said Com-tis & Co. et al. or any part 
thereof, ought to be expunged; and whether 
the said Courtis et al. are entitled to any, 
and what relief, under their petition, filed 
since the making of said proof, be and the 
same are hereby adjourned into the circuit 
court, to be then heard and determined. 
Francis Bassett, Clerk of the Com-t." 
John Codman, for assignee. 
W. W. Story (with w^hom was G. T. Cm-- 
tis), for the Messrs. Courtis. 

Mr. Codman, for the assignee, argued as 
follows; 

The evidences of debt filed by Messrs. 
Courtis are not checks, but inland bills of 
exchange; and the fact, that the time of 
payment was futm-e and certain, distin- 
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guishes these instruments from checks; 
Cruger v. Armsti-ong, 3 Johns. Cas. 9; Bayr 
ley, Bills & N. 236; Merchants' Bank v. 
Spicer, 6 Wend. 445; Mohawk Bank v. 
Broderick, 10 Wend. 304; Story, Bills, § G3. 
These papers, then, being bills of exchange, 
the drawer of them is entitled to insist that 
they should be duly presented, and notice of 
their dishonor given to him. Id. g§ 251, 346, 
400. Nor does the fact, that there was a 
deficiency of funds in the bank to meet 
these checks by any means excuse demand 
and notice, for so long as there were any 
funds, however inadequate, the drawer is 
entitled to his sti-ict right of a proper pre- 
sentment and notice. Bavley, Bills & N. 
316, 317; Story, Bills, §§ 252, 311; Sut- 
cliffe V. McDowell, 2 Nott & McC. 256; 
Blackhan v. Doren, 2 Camp. 504; Legge v. 
Thorpe, 12 East, 176; Rickford v. Ridge, 2 
Camp. 539; Edwai-ds v. Moses, 2 Nott & 
McC. 433. In this case, the cheeks were 
drawn bona fide, and the testimony of Mr. 
Green shows, that he had an immediate ex- 
pectation of funds in the bank in order to 
meet them. No proper demand was made. 
It was not sufiicient, that the checks were 
presented on the day named therein, for 
they were not due until the days of gi-ace 
had expired. By the Massachusetts Revised 
Statutes (chapter 33, § 5), gi-ace is to be al- 
lowed on all bills and orders for money pay- 
able at a future day certain. This statute, 
therefore, controls these checks, inasmuch as 
being payable at a futm-e day certain, they 
come within its terms. Nor was proper no- 
tice given; for the mere fact, that the draw- 
er knew that he had no funds in the bank 
does not amount to notice. It is a sti-ict 
right to which Brown was entitled, by the 
principles, which govern bills of exchange. 
If any weight is to be given to the waiver, 
by Green, of presentment and notice, it can 
only apply to the first check; for it was made 
nearly a month before the second became 
due, and, as he speaks of being in funds in 
a few days, he could only have been speak- 
ing of the first. 

Mr. Story, for the plaintiffs, said: 

1. These were checks drawn by Green, as 
agent of Brown, within the scope of the 
authority expressly conferred upon him by 
his principal. Green is, therefore, bound to 
pay them, whether he knew, that they were 
drawn or not. The whole evidence shows, 
that Green's authority was unlimited, and 
that he w^as held out to the public by Brown 
as his general agent. This by the very first 
principles of agency, renders the principal 
liable for all his acts, unless they were 
known to exceed his anthoi-ity. If Green, 
therefore, merely pretended to have an au- 
thority, which he had not, he would render 
his principal liable to all persons trusting 
in good faith to such a pretence. Third per- 
sons are not bound to scrutinize the powers 
of general agents, but they may ti-ust to 
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their apparent authority. Story, Ag. § 133. 
l^rown and Green are, therefore, to be con- 
sidered as one person, in this transaction. 

2. These were merely checks, payable on 
a future day certain. They are not promis- 
sory notes, nor bills of exchange, and are 
not to be governed by the same exact rules. 
They are merely orders upon the banli to 
pay the sums named therein, and are not 
a promise to pay, but a draft for a debt 
due. The fact, that the day of payment is 
fixed and certain, does not alter the char- 
acter of these instruments, so as to mal^e 
them bills of exchange; it is merely direct- 
ory, and by no means in the nature of a 

■ condition precedent, as would have been the 
case if the instruments had been notes. 
These checks, therefore, not being bills of 
exchange, or promissory notes, are not en- 
titled to days of grace, any more than 
checks payable on demand; and present- 
ment on the days specified therein was 
proper and sufficient. If there were any 
doubt about this point, the invariable custom 
of merchants and bankers would determine 
it to be as stated. 

3. A cheek, however, bears an analogy to 
a note, in some respects. Brown may be 
considered as the maker, and the bank as 
the place of payment. Now, the holder of 
a note is not bound to make a presentment 
thereof, before he can bring an action 
against the maker, where the time and place 
of payment are specified; for the action it- 
self is presentment and notice. Nor need 
presentment and notice be proved, in order 
to render the maker liable; it is only a 
matter of defence by the maker, that he 
was ready, and present at the place, and 
had the money there to pay the note. The 
maker of these checks, then, must prove, 
that he had funds at the bank to meet them 
when due, and that he was ready to pay 
them, or he will still be liable, although 
there should have been no presentment or 
notice. The agreed statement of facts finds, 
however, that he had not ftmds sufficient 
to pay these checks at the bank. If the 
maker of a note sustain any injury by non- 
presentment, the bm'den of proof is upon 
him to show it; and if he do show it, and 
it be susceptible of estimation, he can re- 
■cover damages pro tanto only. Now, in the 
present case, there is no pretence that any 
injury resulted to Brown from want of pre- 
sentment and notice. On the contrary, the 
non-presentment was a benefit: it postponed 
the claim. 

4. These checks also resemble in some re- 
spects, bills of exchange. The holder of a 
TiUl, however, is generally bound to make 
presentment thereof and give due notice of 
Its dishonor. But this is only a general 
rule, and the exception is, that where there 
are no funds in the drawee's hands, and 
no promise or obligation by the drawee, 
authorising the drawing the bill, no present- 
ment or notice is necessary. The reason of 



the rule is, that injury may accrue to the 
drawer, from non-presentment and want of 
notice. The reason of the exception is, that 
in cases where it applies no injury can ac- 
crue. Presentment in the present case would 
have been useless, for there were not suffi- 
cient funds of the drawer at the bank to 
pay either checlc, and the fact, that there was 
a small sum there in his favor, does not 
make a presentment necessary; because a 
chedv, or bill of esdiange, or note, is an 
entirety, and the holder thereof Is not bound 
to receive a part Nor would the bank be 
bound to pay a part, as the holder would not, 
in such a case, be willing to part with the 
evidence of debt. Nor was notice necessary; 
for Brown knew, or ought to have known, 
that he had no funds in the bank to pay the 
checks, and, therefore, he knew, that they 
were not paid. Knowledge is notice. Be- 
sides, right to presentment and notice be- 
longs to indorsers only, and in respect to 
them only does the want thereof afford an 
absolute presumption of injury. But, as be- 
tween drawer and drawee, the presumption 
of injury is only prima facie, and may be 
rebutted by evidence that no injury was, in 
fact, sustained. Bickerdike v. BoUman, 1 
Term R. 405; Rogers v. Stephens, 2 Term 
R. 713; Legge v. Thorpe, 12 East, 171; 
Story, Bills, § 367. The only cases in which 
presentment or notice have been held to be 
necessai*y in the case of a bill of exchange 
drawn upon a bank or banker, not having 
sufficient funds of the drawer to meet it, 
are cases where there was a fluctuating 
balance, and where the drawer drew upon 
the fair supposition that he had funds, or 
that tliere would be funds to meet it by 
the time that it was due; and the reason 
for requmng notice is, that otherwise the 
drawer woidd suppose the bill to be paid. 
But that is not this case. 

5. If these were inland bills of exchange, 
Brown was the drawer and the bank the 
acceptor. Now, Brown had no right to draw 
upon the bank without having sufficient 
fimds there, or without a reasonable expec- 
tation that there would be funds there when 
the bills were due. As Brown had no funds 
there, and as no expectation is shown to 
have existed, on his part that funds would 
be there, the drawing of these checks was a 
fraud upon the drawer, and absolves the 
holder from presentment and notice. 

6. Besides, there was an express waiver 
of presentment and notice by Green, and 
he was fuUy authorized as the agent of 
Brown to make such a waiver. In respect 
to the equity of the case, we would say, that 
the right to presentment and notice is a 
mere technical right, the non-compliance with 
which worked no injury, and that to set up 
such a right to avoid the payment of a 
just debt, which has never been paid, is 
ineqtiitable., A presentment was made on 
the day on which the checks were supposed 
by both parties to be due, and, as we con- 
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tend, tJaey Tvere. Green's waiver refers to 
this day. And yet, t)y a mere teclinical 
objection, Brown claims to be absolved from 
paying a debt, wliich lie justly owes, and 
in respect to wbicb, as far as be knew at 
the time, Messrs. Com-tis & Co. did all that 
was necessary. If a court of law sbrinli 
from rigidly enforcing this technical right, 
and introduce exceptions, where no injui'y 
results, will not a court of equity insist, that 
injm-y shall be shown as a basis of defence? 

STORY, Circuit Justice. I cannot say, 
that I entertain any doubt upon eitlier of the 
questions, which have been argued in this 
case, although they are presented under 
somewhat novel circumstances. The argu- 
ment for the assignee resolves itself into 
these points: (1). That these instruments, 
although in the form of checks, are, in fact, 
inland bills of exchange, and governed by all 
the rules thereof, as to presentment and no- 
tice. (2). That here no due notice was given 
to the drawer of the presentment and dis- 
honor of these checks; and that the circum- 
stances, relied on as a waiver, do not justify 
the conclusion. (3). That the facts, relied 
on in the petition of the Messrs. Coui-tis, 
do not change the legal posture of the case, 
or entitle them to any relief in equity. 

In respect to the first point, the argument 
pressed is, that checks are always, and prop- 
erly, payable on demand, and that when 
payable at a future time, they become, to 
all intents and pm'poses, inland bills of ex- 
change. But I am not, by any means, pre- 
pared to admit the validity or force of this 
distinction; and no case has been cited, 
which, in my judgment, satisfactorily estab- 
lishes it. A check is not less a check, be- 
cause it is post-dated, and thereby becomes, 
in efifect, payable at a futm-e and different 
time from that on which it is drawn or is- 
sued. This is sufficiently apparent from the 
case of Allen v. Keeves, 1 East, 435. That 
it may be declared upon as a bill of ex- 
change, is no proof that it may not also be 
declared upon as a check. In many eases 
they are identical in their legal results; but 
by no means in all. Mr. Chitty very proper- 
ly says, that a check nearly resembles a bill 
of exchange; but (he adds) it is uniformly 
made payable to bearer, and should be 
drawn upon a banker, or a person acting as 
such. Chit. Bills (Sth London Ed. 1833) c. 
11, p. 545. I agree, that it nearly resembles 
a bill of exchange; but "nullum simile est 
idem." It is commonly, although not al- 
ways, made payable to the bearer; but I 
conceive it to be still a check, if drawn on a 
bank or banker, although payable to a par- 
ticular party only by name, or to him or his 
order. It is usually, also, made payable on 
demand; although I am not aware that this 
is an essential requisite. The distinguish- 
ing characteristics of checks, as contradis- 
tinguished from bills of exchange, are (as 
it seems to me) that they are always drawn 



on a bank or banker; that they are payable 
immediately on presentment, without the 
allowance of any days of grace; and that 
they are never presentable for mere accep- 
tance; but only for payment Mr. Chancel- 
lor Kent, in his learned Commentaries (3 
Kent, Comm., 4th Ed., 75), says: "A check 
upon a bank partakes more of the character 
of a bill of exchange than of a promissory 
note. It is ti-ansferable like a bill of ex- 
change. It is not a dii-ect promise by the 
drawer to pay; but it is an undertaking, on 
his part, that the drawee shall accept and 
pay, and the drawer is answerable only in 
the event of the failure of the drawee to- 
pay." But he has more fully explained his 
real meaning in a note to the index to the 
fourth edition of his Commentaries (4 Kent, 
Comm., 4th Ed., p. 549, note), which I adopt 
with entire confidence, as expressive of my 
own opinion: "A check (says he) differs 
from a bill of exchange in this, that it has 
no days of gi'ace, and requires no acceptance 
distinct from prompt payment. The drawer 
of a check is not a sm-ety, but the principal 
debtor, as much as the maker of a promis- 
sory note. The check is the acknowledg- 
ment of a certain sum due. It is an absolute 
appropriation of so much money in the 
hands of his banker to the holder of the 
cheek, and there it ought to remain until 
called for, and unless the drawer actually 
suffers by the delay, as by the intermediate 
failm-e of his banker, he has no reason to 
complain of delay not um-easonably protract- 
ed. If the holder does so um-easonably de- 
lay, he assumes the risk of the drawee's- 
failm-e, and he may, under circumstances, 
be deemed to have made the check his own, 
to the discharge of the drawer. But this is 
quite distinct from the strict rule of dili- 
gence applicable to a surety, in which light 
stands the endorser, who has a right to re- 
quire diligence on the part of the holder, to 
relieve him from responsibility. It is true, 
however, that there is so much analogy be- 
tween checks and bills of exchange, and ne- 
gotiable notes, that they are frequently 
spoken of without dismmination." S. P. 3 
Kent, Comm. (5th Ed.) s. 44. p. 104, note; JAt- 
tle V. Phoenix Bank, 2 Hill, 425; Kemble v. 
Mills, 1 Man. & G. 757. The case of Cruger 
V. Armsti'ong, 3 Johns. Cas. 5, does not in- 
culcate any different doctrine, when correct- 
ly considered. And the case of Conroy v. 
Warren, 3 Johns. 259, expressly distinguishes 
between checks and bills' of exchange, and 
puts the doctrine of the necessity of present- 
ment for payment upon its true and reason- 
able ground,— whether any damages have 
been sustained by the drawer by the delay 
or not; and I conceive that the point, as ta 
notice of the dishonor of a check, would 
mainly tm*n upon similar considerations. 

^Ve all know, from the history of in- 
land biUs of exchange, that, originally, they 
were not entitled to days of grace; and that 
days of grace were first established, as ap- 



[4 Fed. Cas. page 347] 



(Case No. 1,986) BROWN 



plicable to tliem, by the statutes 9 & 10 
Wm. ni. c, 17, and 3 & 4 Anne, St. 2, c. 9, 
2 Bl. Comm. 467. In Massachusetts, days of 
grace were not formerly allowed upon prom- 
issory notes, payable at a future time (Put- 
nam V. Sullivan, 4 Mass. 45; Jones t. Fales, 
Id. 245) ; and the like rule was supposed to 
apply to inland biUs of exchange, or at 
least, the contrary was not established. This 
rule in Massachusetts was altered by the 
statute of 1824, e. 130, and by the Kerised 
Laws of 1835, St. 12, c. 33, §§ 5, 6, which al- 
low days of grace upon all bills of exchange, 
payable at sight, or at a future day certain, 
and on all promissory negotiable notes, or- 
ders, or drafts, payable at a future day cer- 
tain. But no mention whatsoever is made 
in either statute of checks; but they are si- 
lently left to the known rules, practice, and 
usages of banks, which I believe to be in- 
variable, never to accept them prior to pay- 
ment, and always to pay them on present- 
ment on or after the day stated for payment 
by the date, or upon the face of the check. 
Thus, if a check be dated on the 1st of De- 
cember, and be payable on the 10th of De- 
cember, it is presentable on the latter day, 
and on presentment on that day, it wiU be 
paid by the bank. It is never presented for 
acceptance, and no days of grace are ever 
allowed upon it. In short, it is always treat- 
ed as payable on the very day designated as 
the day of payment If it be asked, what 
is the reason of aU this? The true answer 
is, that it is the usage of banks, and the un- 
derstanding of the parties to the check, and 
being the constant habit of business, it be- 
comes, like all the other usages of merchants, 
the lex et norma, by which to expound the 
contract The parties have, in the present 
case, used the common form of a bank check; 
and by so using it, they impliedly authorize 
the bank to treat it as a check, and pay it 
as a check, payable on the very day, on 
which it is dated, or on which it purports 
to be payable, without any grace. The words 
of both these instruments are precisely alike, 
except as to sums and times of payment. 
The first one is; "Granite Bank, Boston, April 
18, 1841. Pay to W. Com-tis & Co., 18 May, 
or bearer, seven hundred and three dollars 
and 50-100. Ephraim Brown, by J. W. 
Green. To the Cashier." The second is dat- 
ed on 18th of April, and is to "Pay to W. 
Courtis & Co., 10 Jime, or bearer, seven hun- 
dred and seventy-six dollars 52-100." Sign- 
ed in the same manner, and addressed in the 
same way "To the Cashier" of the Granite 
Bank. No one can doubt, that it is entirely 
competent for the parties to agree, that an 
instrument shall be treated to all intents 
and purposes as a check, and to have all the 
attributes and incidents thereof, and to de- 
clare, that it shall not be deemed a bill of 
{^change. In tact, by the forms here adopt- 
ed, the parties do so declare; and, as I un- 
derstand it, the banks uniformly act upon 
this understandmg, and always pay such 



checks upon the day fixed for payment^ 
without any allowance of grace, if they have 
funds; and this is done without any suspi- 
cion, that it is a misuser or misapplication 
of the funds of the drawer. 

I am aware of the case of Brown v. Lusk, 
4 Yerg. 210, in which it was held, that a 
check, drawn in NashviUe, on the Branch 
Bank of the United States at NashviUe, on 
the 13th of December, 1827, payable to A. 
B., or bearer, on the 14th of January follow- 
ing, was held to be an inland bUl of ex- 
change, and entitled to the days of grace. 
This case was decided in the absence of Mr. 
Chief Justice Catron; and not only was no 
authority cited for the position; but the 
very citation from Chitty on BiUs, which 
was relied on to support it, distinctly shows, 
that there is a marked distinction -between 
checks and bills of exchange. Mr. Chitty 
there says (Chit Bills, 7th Am. Ed., p. 322; 
S. P. Id., 8th London Ed. 1833, C. 11, p. 546): 
"They (checks) are not due before payment 
is demanded, in which they differ from bills 
of exchange and promissory notes, payable 
on a particular day." Now, the most that 
this position proves is, that checks are not 
governed in all cases by the same rules as 
bUls of exchange and promissory notes. They 
are not payable until presentment But how 
does this show when they are presentable; 
or that they may not be made payable on 
any other day certain than the day of the 
date? Or that days of grace are to be al- 
lowed upon them, if payable on a day cer- 
tain? The learned judge, who delivered the 
opinion of the com-t in Brown v. Lusk, ad- 
ded: "They (checks) are appropriations of 
money in the hands of a banker, and are 
payable on presentment" In this remark, 
he but followed out what was intimated by 
Lord Kenyon in Boehm v. Sterling, 7 Term 
R. 423, 429, and has been since often recog- 
nized as sound law. Cruger v. Armstrong, 
3 Johns. Cas. 5, 7, 9; Conroy v. Warren, 3 
Johns. 259. But we aU know, that, at law, 
neither a biU of exchange, imtil acceptance, 
nor a promissory note, is any appropriation 
of the money of .the drawer or maker in the 
hands of any one. In truth, a check is an 
instrument sui generis, and is consti-ued ex- 
actly as the parties intend it. It is supposed 
to be drawn upon funds in the hands of the 
bank or banker, and it appropriates the 
amount to the holder of the check. And I 
agree with Lord Kenyon in holding, that the 
drawer cannot honestly alter the state of 
his accoimts with the bank or banker, so as 
not to leave in his hands sufficient to pay the 
check on the very day on which it is pre- 
sentable and payable; for that would be a 
fraudulent misapplication of the appropri- 
ated funds. 

The like distinction between chedis and 
bms of exchange was stated by Mr. Justice 
Sutherland in Murray v. Judah, 6 Cow. 490. 
He there said. "As a general rule, therefore, 
a check is not due from the dx'awer, until 
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payment has been demanded of the drawee, 
and refused hj him. As between the holder 
of a check and an indorser or thii'd person, 
payment must be demanded within a rea- 
sonable time. But as between the holder 
and maker, or drawer, a demand at any 
time before suit brought is sufficient, imless 
it appear, that the drawee has failed, or 
the drawer has in some manner sustained 
injm-y by the delay." The same doctrine 
has been fully recognised in other cases. 
Mohawk Bank y. Broderick, 10 Wend. 304, 
SOG, 13 Wend. 133; Cruger t. Armsti-oug, 3 
Johns. Cas, 5; Com-oy y. Warren, 3 Johns. 
259. It is a natural, eyen if it be not a neces- 
sary, consequence of the fact, that a check 
is an appropriation of the funds of the 
drawer in the hands of the bank or banker 
to the amount of the check; and conse- 
quently, the drawer has no right to with- 
draw the same. And if the drawee, upon 
the presentment, refuses to pay the check, 
because he has no funds, then the drawer is 
not injm*ed; and if he has funds, and re- 
fuses to pay, then, if the bank is still in 
good credit, as the drawer has sustained, 
and can sustain no loss, there is every rea- 
son to hold him liable therefor. Every 
check is prima facie presumed to be given 
for value received by the drawer; and if, 
by reason of the want of due presentment 
•or want of due notice of the dishonor, he is 
to be totally exonerated, he pockets both 
the original consideration and his funds in 
the hands of the bank or banker. In sueh 
a case, can it be said, with truth or justice, 
that he is to be enriched at the expense of 
the holder of the check? Or, that he shall 
not be deemed to hold the money, as money 
had and received for the use of the holder, 
■either because he had no funds in the bank, 
or because he stiU retains those funds, ap- 
propriated to the use of another, for his 
own use? I am aware, that Mr. Justice 
Cowen, in his elaborate opinion in Harker 
T. Anderson, 21 Wend. 372, has endeavored 
to support the opinion that a check is to be 
deemed, to all essential purposes, to be a 
biU of exchange, and, therefore, that all the 
rules applicable to the latter are of equal 
force in relation to the former. Notwith- 
standing the array of authorities, so fully 
and learnedly brought forth by him in sup- 
port of that opinion, my own judgment is, 
that they wholly fail of the purpose. It ap- 
pears to me to be a struggle on the part of 
the learned judge to subject all the doc- 
trines, applicable to all negotiable instru- 
ments, to some common and uniform stand- 
ard. I hope and trust, that such an effort 
will never prevail. In my judgment, it is 
far better that the doctrines of commercial 
Jurisprudence should, from time to time, 
adapt themselves to the common usages and 
practices and understanding of merchants, 
and vary with the varying courses of busi- 
ness, so as at once to subserve public con- 
venience, and to mould themselves into the 



common habits of social life, than to assume 
any artificial forms, or to regulate, by any 
inflexible standard, the whole operations of 
trade and commerce. As new instruments 
arise in the coui-se of business, they should 
be construed so as to meet and accomplish 
the very purposes for which they were de- 
signed by the parties, and not to defeat 
them. Checks are as well known now as 
bills of exchange, as a class of distinct in- 
sti-uments in commercial negotiation-; and 
he who seeks to make them identical in all 
respects with bills of exchange, may unin- 
tentionally be jntroduciug an anomaly, in- 
stead of suppressing one. Upon the whole, 
my judgment is precisely in coincidence with 
that of Mr. Chancellor Kent, already cited 
on this subject. I hold, that the instru- 
ments in the present case are sti-ictly checks, 
and subject to aU the incidents thex*eof; 
that they were payable on the very day on 
which payment was upon their face demand- 
able, without any days of grace; and that 
both parties intended throughout that they 
should be treated as checlis, and that they 
should be paid by the bank on the very day 
designated, or at any reasonable time there- 
after. 

But, assuming for the purposes of the ar- 
gument, that this is not entirely cori-ect, 
(which I maintain, however, to be entirely 
correct,) stiU, in this case, in my -judgment, 
the checks are a good debt against the bank- 
rupt. And this for two reasons, either of 
which would be conclusive. In the first 
place, it is manifest, that these checks were 
drawn without the drawer having any right 
to draw. He had no funds in the bank 
at the time, when the checks were due and 
payable, or, indeed, for aught that appears, 
at any time since, to discharge them or 
either of them. Now, in the case of a check, 
I take it to be clear, that the drawer impli- 
edly engages, that at the time, when the 
check is due and payable he has, and wiU 
have then, and at all times thereafter, suffi- 
cient funds in the bank to pay the same, up- 
on presentment; and by the draft he appro- 
priates those funds absolutely for the use of 
the holder. Now, the bank is not bound to 
pay, unless it is in full funds; and it is not 
obliged to pay, or to accept to pay, if it has 
partial funds only; for it is entitled to the 
possession of the check on payment; and, 
indeed, in the ordinary course of business, 
the only voucher of the bank for any pay- 
ment is the production and receipt of the 
check, which the holder cannot safely part 
with, unless he receives full payment, nor 
the bank exact, unless under the like cir- 
cumstances. The holder is not bound to ac- 
cept part payment, even if the bank is will- 
ing to pay in part; for he has a claim to the 
entirety. Now, the circumstance, that the 
drawer had no right to draw these checks, 
and had no funds there at any time to pay 
the same, seems to me decisive, that he has 
no right to complain of the want of due pre- 
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sentment, or of the Tvant of due notice. Not 
of the want of due presentment; for the 
checks were demandable, not merely on the 
days on which they were respectively due, 
but, as against him, at any reasonable time 
afterwards; and he ought to have had funds 
at all times in the bank to pay the checks 
after they were due. Not of the want of 
notice; for as he never had any funds in 
the bank to pay the cheeks, he had no right 
to believe they would be paid, and, strictly 
speaking, his conduct was an actual or con- 
structive fraud upon the holders. In both 
views, the case of Conroy v. Warren, 3 
Johns. 259, is a direct authority to' the pur- 
pose. And it may be further added, that it 
was held in that case, in which I entirely 
concur, that if the di-awer sustains no dam- 
age by want of due presentment or due no- 
tice, and the nonpayment of the checks arise 
from his own default, or from his want of 
funds, he is liable to the holder to the full 
amount of the checks. If the bank had 
funds, and had failed in the intermediate 
time, that might have furnished a difEerent 
ground for defence. It would then be like 
the case of a note or acceptance, payable at 
a bank, where the bank had, at the time, 
funds to pay, and had failed after it became 
due, and there had not been a due present- 
ment for payment It appears to me equal- 
ly dear upon principle and authority, that 
the drawer is hable in all cases for tiie dis- 
honor of checks, whether they have been 
duly presented or not, or whether he has 
had due notice of the dishonor or not, in all 
cases where he has sustaiued no damage on 
account of the omission. 

But it is said, that, in cases of bills due 
presentment and due notice are necessary 
whenever the drawer has any funds in the 
hands of the drawee; and the same reason- 
ing applies to cases of checks. Now, I deny 
both the premises and the conclusion. In 
the first place, as I understand it, the true 
doctrine is this, that, if the drawer has a 
right to di'aw, in the belief that he has funds, 
or in the expectation that he shall have 
funds at the time of the presentment for ac- 
ceptance, by reason of ai-rangements with 
the drawee, or putting his fimds in transitu; 
then and in such cases he is entitled to due 
notice. But according to the doctrine now 
contended for, if the drawer knows, that he 
has but one dollar in the hands of the 
drawee, and he has no expectation of any 
more being added, and has no i-ight to be- 
lieve, that a bill for more will be honored, 
he may nevertheless draw a bill on the 
drawee for ten thousand dollars: and if it 
is dishonored (as he knows it will be) he is 
still entitled to strict notice; whereas, if he 
had not the one dollar in the drawee's hands, 
he would not be entitled to any notice at aU. 
Now, I do not understand the law to involve 
any such sti-ange anomaly, not to call it an 
absurdity. In each case, the same reason 
applies; the draft is a fraud upon the holder; 



(Case No. 1,985) BROWK 



and in each case a meditated fraud shall not 
be sheltered behind a rule intended to pro- 
tect the innocent and trustworthy. Bicker- 
dike V. BoUman, 1 Term R. 405. The two 
cases relied on at the bar to establish the- 
opposite doctrine turn upon the very consid- 
erations, which I have already suggested. 
In Hammond v. Dufrene, 3 Camp. 145, the- 
bill was drawn by the party having no funds 
at the time; but the drawees accepted the- 
bill, an,d afterwai'ds, and before the bill be- 
came due, the drawer paid a larger sum on. 
account of the acceptors; and Lord Ellen- 
borough held, that the drawer was entitled 
to strict notice of the dishonor, when the 
bill became due. "Why? Because the drawer 
had a reasonable expectation, that the bill 
would be accepted (and it was accepted), 
and that it would be paid at maturity by th& 
acceptors, as he was then in advance for 
them to a larger amount. In Thackray v. 
Blaekett, 3 Camp. 164, the two bills drawn 
were accepted, and were dishonored at their 
matm-ity by the acceptors; but due notice 
thereof was not given to the drawer. The 
biUs were, in fact, drawn for the accommo- 
dation of the drawer; but before they be- 
came due, he had conti-acted engagements on 
account of the acceptors to the amount of 
about 10001., the bills amounting to upwards 
of 3,6001. Lord Ellenborough held the 
drawer entitled to strict notice; but it was 
upon the ground that there was an open 
account between the parties, and, therefore, 
the drawer could not necessarily have been 
aware beforehand that either of the bills 
would be dishonored; so that the case was 
put upon the clear ground that the drawer 
had a right to draw, and had a right to be- 
lieve that his drafts would be honored. In- 
deed, in cases of a fluctuating balance be- 
tween the parties, this may well constitute- 
a ground upon which, without knowing the 
exact state of the balance, the di*awer may 
reasonably draw. And this is the very 
ground upon which the doctrine was put in 
the case of On* y. Maginnis, 7 East, 359, 
where the court thought, that in cases of a 
shifting balance, notice was necessary, be- 
cause the drawer could not, or might not 
know that he was drawing without any 
right to draw. See, also, Chit. Bills (Sth 
London Ed. 1833) c. 8, p. 358. The same 
docti-ine was upheld in Legge v. Thorpe, 12 
Bast, 171, and was there expounded upon 
the principles which I have stated. 

In the next place, independently of the 
ground already suggested, there is another 
one, which in my judgment would be de- 
cisive of the whole merits of the case. It 
is, that there was an express waiver, on 
the part of Brown, of due presentment and 
of due notice of the dishonor of the checks, 
and indeed a request, that they should not 
be presented when due and payable, as there 
would be no funds in the bank to meet them. 
It is true, that this waiver and request were 
not made by Brown personally; but they 
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were made tlirougli the instrumentality of 
his general agent, Green. I say his general 
agent, for such, upon the evidence, he clearly 
appears to have been: and he was duly au- 
thorized by Brown to draw checks on the 
Granite Banli in his name; and this would 
incidentally clothe him with fully authority 
to make any arrangements with reference 
to the presentment of the checks, for the 
benefit of his principal. But it is not neces- 
sary to put the case upon this naiTow 
ground. It seems clear, that Green was not 
only the general agent of Brown in his busi- 
ness, which would confer on him this in- 
cidental authority; but in point of fact, that 
he transacted "almost all the business, that 
was done for him." 

Passing from these grounds, either of 
which would alone dispose of the case, let 
us now proceed to the consideration of the 
facts presented upon the petition. It there 
appears, that these checks were, in fact, 
given to the Messrs. Courtis, as collateral se- 
curity for a promissory note, made by them, 
payable to Brown or order, for the sum of 
$1450, in four months, at his request, and for 
his accommodation. That note was dis- 
counted for the benefit of Brown at the 
Grand Bank of Marblehead, and not being 
paid by Brown at its matm'ity, it was paid 
by the Messrs. Com*tis to the bank. Here, 
then, is a clear case of money paid at the 
request and for the use of Bro\^Ti; and it is 
recoverable from Brown's estate as a debt, 
unless some legal discharge thereof has oc- 
cm'red. Now, the only pretence to allege a 
discharge is, that the checks above stated 
have not been duly presented, or due notice 
given thereof, and therefore, that the drawer 
is discharged therefrom. Assuming this to 
be true, and that no action would lie by the 
holders on these checks against the di-awer, 
what answer is that to the claim for the 
money paid for the drawer on the promis- 
sory note, discounted at the Gi'and Bank? 
That is an independent debt, not gi'owing out 
■of the check, but collateral to it Besides; 
I understand the true doctrine to be, in all 
cases where the notes or biUs of third per- 
sons are taken as collateral security for a 
debt or indemnity, that the party receiving 
them is a mere bailee to collect the amount, 
and like other bailees, where the bailment is 
for the mutual benefit of the creditor and the 
•debtor, that the bailee is bound only to ordi- 
nary diligence for the collection; and there- 
fore, unless some loss has accrued to the 
bailer, by reason of the want of ordinary dili- 
gence in the collection, the bailee is not lia- 
Ijle; and his rights as a creditor remain un- 
changed. This rule is frequently applied in 
cases of notes and bills of exchange of third 
persons, taken from the debtor without his 
indorsement thereon, and also in cases of 
guaranty. The debtor must show that he 
has sustained some loss or damage by the 
omission to coUect the notes or bills, or by 
•the want of due presentment, or due notice 



of the dishonor of them. Story, Bills, § 
372; Chit Bills, § 372; Id. (8th London 
Ed. 1833) c. 10, p. 474; Id. p. 529; Bay- 
ley, BiUs (oth Ed. 1830) c. 7, § 2, pp. 
286-290; Oxford Bank v. Haynes, 8 Pick. 
423, 428. The rule would seem equally to 
apply to all cases, where, although the debt- 
or should indoi-se such notes or bills, yet at 
the time of the indorsement he luiew, or had 
reason to believe, that they would not and 
ought not to be paid; for then the indorse- 
ment and delivery of the notes or bills would 
be a mere fraud or imposition upon the a-ed- 
itor. Farmers' Bank v. Vanmeter, 4 Rand. 
[Va.] 253. If this would be true in the case 
of the notes or bills of thii'd persons, it must, 
a fortiori, be true in relation to a check, 
drawn by the very debtor himself, on a bank 
where he has no funds, or none but nominal 
funds, utterly inadequate to pay the debt, 
and which he knows, therefore, must be dis- 
honored. Any other doctrine would allow 
the drawer to take advantage of his own 
gross laches, or gi-oss fraud. In the present 
ease, the drawer would thereby retain in his 
own hands the amount of the checks, for 
which he had received a fuU consideration; 
and he would escape the repayment of the 
very money paid for him in good faith by 
the Messrs. Com'tis, without his having sus- 
tained any loss or damage by the non-pre- 
sentment of the checks or the want of due 
notice of the dishonor. A more equitable de- 
fence against a just debt can scai-eely be im- 
agined. It is precisely what a com't of equity 
would feel itself bound to redress by the full- 
est exercise of its powers, by granting full 
relief to the petitioners, for the amount of 
the debt paid by them for Brown. 

Upon the whole, my judgment, upon all the 
questions in the case, is in favor of the peti- 
tioners; and I shall accordingly direct it to 
be certified to the district coiu-t, (1) upon the 
first question, that the proof of the debt of 
the Messrs. Com'tis ought not to be expunged, 
but ought to stand as good and valid; (2) 
that the petitioners (the Messrs. Com'tis) are 
entitled to be relieved in equity to the full 
amount of the debt proved by them, for 
which the checks in the case were given by 
the banla-upt 



Case K*o. 1,986. 

BROWN V. ADAMS. 

[5 Biss. 181.] 1 

Circuit Court, N. D. Illinois. Oct., 1870. 

CORPOKATIONS— TrASSPEK OF StOCK— WlIAT COX- 

STiTUTEs — Distributive Share — Casuier — 
Agency. 

1. When stock is, by its terms, transferable 
only on the books of the company, its delivery 
to an officer of the company with a request 
that he transfer it, is not sufficient to pass the 
legal title. Until it is actually transferred, the 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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assignee has no legal right of a'ction in his 
own name. 
[Cited in Price v. "Whitney, 28 Fed. 298.] 
[See Black t. Zacharie, 3 How. (44 U. S.) 
513; McLean v. Lafayette Bank, Case No. 
8,888; Becher v. "Wells Flouring Mill Co., 
1 Fed. 276.] 

2. It is not the right of a court of law to in- 
quire into the rights of a stockholder to a -dis- 
tributive share in the assets jremaining after an 
adjustment of the -affairs of a corporation. 

3. A cashier who has jnade sale of corpo- 
rate propertv, A-?<f .iibVfls a iDalance in his hands, 
JSPSt 'b& -tLttcmed the agent of the board of di- 
irectors, and not of the respective stockholders, 
and cannot be charged by an individual stock- 
holder as holding such balance for his benefit 

At law. This was an action of assumpsit 
[by Margaret J. C. Brown against Kneeland 
F. Adams] containing several common counts 
and one special count. Demurrer interposed 
to the special count [Demm'rer sustained.] 

BLODGETT, District Judge. The sub- 
stance of the allegation of the special count 
is, that on the fli-st of March, 1866, one Cow- 
en was the owner of fifty shares of the cap- 
ital stock of the First National Bank of La 
Salle coimty, and that said stock was by its 
terms "transferable only on the books of said 
bank, in person or by attorney, on the sur- 
render of this certificate;" that on the first 
of March, 18G6, said Cowen, the owner of the 
certificate, assigned the same to plaintiff, and 
the same was delivered to the defendant, 
who was then and there the cashier of the 
banlc, with the request that he would make 
and prepare the necessary entries for the as- 
signment of said stock on the books of said 
bank. There is no averment that it was so 
assigned, or that the cashier, who is the de- 
fendant in this case, complied -with the re- 
quest. The form of the certificate Itself, as 
shown by the plaintiff's declaration, shows 
that no property accrued, no legal right to 
the stock, until this transfer had been made 
upon the books of the corporation. A mere 
request to an oflacer of a corporation to make 
such a transfer, does not operate as a trans- 
fer; and, of course, until this assignment is 
made on the books of the corporation, the le- 
gal right to the stock represented by the cer- 
tificate remains in the original owner there- 
in named. The familiar rule of law, that 
the suit must be brought in the name of the 
owner of the legal interest, is therefore con- 
travened by this declaration, because it does 
not show that the present plaintifC ever ac- 
quired any legal interest in the stock. The 
declaration goes on to aver, as the cause of 
action, that, on the day mentioned, the said 
defendant, being the cashier of said bank, 
sold and assigned to "blank," all the assets 
and property of the said bank for the benefit 
of each and every of the stockholders of said 
bank, and has had and received therefrom to 
and for the use of the stockholders of said 
bank, and in excess of all liabilities, etc., the 
sum of $60,000, and that said defendant re- 
ceived plaintiff's distributive share. 



I cannot conceive it to be the right of a 
court of law to inquire into the right of each 
of the stockholders in this corporation to the 
respective distributive shares in the balance 
of assets remaining after an adjustment of 
its affairs. It would involve an inquiry into 
the entire condition of the bank, an inquiry 
hi which one only of the stockholders is a 
party, and which might affect injuriously 
the rights of all the stockholders. It seems 
to me that a sale of this kind could only 
have taken place at the instance of the 
board of directors, and the defendant cash- 
ier, Tvho is alleged to have made the sale, 
must be held to be the agent of the board of 
directors of the corporation; and if he holds 
the proceeds, he holds them as the agent of 
the bank, not as the agent of the respective 
stockholders; in other words, he holds these 
proceeds as one of the officers of the bank, 
and this suit should be brought against the 
bank itself, if at all. It seems to me that 
the case made here does not show a cause of 
action against the defendant, either 'as to a 
right of action in the plaintiff, or any liabil- 
ity to the plaintiff on the part of the defend- 
ant. Demurrer sustained. 
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BROWN V. The ALBANY.^ 
District Court, S. D. New York. 1858. . 

PBACTICE in ADMIItALTT— Pi^EADING — LlBEL FOR 

Supplies Furkished. 
[A libel for supplies furnished to a foreign 
vessel must allege that the owner had no funds 
or credit on which to procure the supplies, ex- 
cept the credit of the vessel.] 
[Cited in 2 Pars, Shipp, & Adm, 334.] 
[See The Sarah Starr, Case No. 12,354,] 

[In admiralty. Libel by Brown against 
the propeller Albany, a foreign vessel, for 
supplies. Motion to dismiss the libel. Grant- 
ed.] 

This was an action for supplies. The 
libel alleged that the supplies were fur- 
nished on the credit of the vessel, which 
was a foreign vessel, and were necessary 
for her. The case coming on for trial, the 
claimant moved to dismiss the libel, on the 
groimd that there was no allegation in it 
that it was also necessai-y that the credit 
should be given to the vessel at the time. 

Mr. McMahon, for libelant 

Beebe, Dean & Donohue, for claimant 

BETTS, District Judge, said that the U. 
S. supreme court, in the case of Pratt v. 
Reed [19 How. (60 U. S.) 359], had decided 
that no man could have a tacit lien upon 
any foreign vessel for supplies fmrnished to 
her except under circumstances which 
would authorize a bottomry liypothecation 
upon her; that this court, being boimd by 
the rule in that decision, must require of 
libelants in all cases to bring themselves 

* [Not previously reported.] 
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within that rule by their pleadings, and to 
aver that -the owner has no funds or credit 
on which to procure the supplies, except 
the credit of the vessel, and the motion 
must accordingly be granted; but the court 
would allow the libelant to amend his libel 
by inserting such an allegation. 



Case No. 1,988. 

BEOWN et al. v. The ALEXANDER Mc- 

NEIL. 

[20 Int. Kev. Rec. 176.] 

District Court, S. D. Georgia. Aug. Term, 
1874. 

SeAME X— PkOTEOTION— SUBSISTESOE. 

[Seamen compelled to supply themselves with 
board have a lien against the vessel for the ex- 
penses thereof.] 
[See Sliller v. Kelly, Case No. 9,577; The 
Gazelle, Id. 5,289; The Elizabeth Frith, 
Id. 4,361; Johnson v. Huckins, Id. 7,390.] 

[In admiralty. Libel by John Brown, 
James Nicholson, Gregorious Kauffman, and 
others against the bark Alexander McNeil 
for wages and expenses of board. Schueh- 
ardt & Son, mortgagees, intervene, and op- 
pose the claims. Decree for libellants.] 

Isaac Beckett, for libellants. 
Jackson, Lawton & Basinger, for inter- 
veners. 

ERSKINE, District Judge. This libel or 
petition for wages, and also for expenses 
of board, was exhibited by eleven mariners 
against the bark Alexander McNeil, her 
tackle, etc., of and belonging to the city 
of New York. Previous to the filing of 
the libel, the bark had been sold by process 
of this court, and the purchase money lodged 
in the registry; so the suit is necessarily 
against the proceeds. No objection from 
any quarter was made to any of the sums 
demanded for wages, and, satisfactory proof 
of each claim having been made to the 
eoui't, it is considered and decreed that 
each of the libellants be allowed and be 
paid by the clerk, out of the money which 
arose from the sale of the bark, the sum of 
money noted and placed opposite his name 
in the schedule of accounts hereto attached. 
But, as to the expenses of board, proctors 
for eex-tain interveners, Frederick Schuch- 
ardt and Sons, of New York, who by Inter- 
vention and claim are before the com-t, alleg- 
ing themselves to be mortgagees of the 
bark (but upon the validity of which claim 
I will not anticipate any opinion), objected, 
on the ground' that such charges ought not 
to be allowed to libellants. No authority 
was read or referred to in support of the 
objection, nor have I seen any that positive- 
ly controls the question, though the case of 
The Gazelle [Case No. 5,289], decided in 
1858, is closely akin in principle. It was 
the case of a Nova Scotia schooner, which 
was seized in the port of Boston, and the 
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seamen remained by her until she was sold 
by the sheriff, and afterwards they wex-e 
compelled to obtain their food at their own 
expense, the owner having made no provision 
for their subsistence. They exhibited their 
libel, and the court awarded them the ex- 
pense of board, at the rate of .?3.50 per week 
from the time of the sale, which took place 
about a month previously, and also allowed 
each of them $10 for expenses In returning 
home. 

The evidence here shows that the libel- 
lants were regularly shipped for the bark; 
that they did duty on board of her from 
time to time until her seizure by the mar- 
shal on the 21st of July, on which day, or 
a very few days afterward, they were dis- 
charged by the master, who in his deposi- 
tion says that "all of them were at all times 
subject to his orders." When they first 
went on board, he told them that they had 
better stay on shore, as it was summer time, 
and he would pay their board. This he neg- 
lected to do, and the men paid it them- 
selves. If they were entitled to wages up 
to the time of the seizure by the marshal, 
then, with equal force and justice, a like 
rule, with the facts adduced in this case, 
before the mind, ought to be applied to 
their expenses of board, if there be no prin- 
ciple in the law maritime to inhibit it, and 
I know of none. Where a com-t of admi- 
ralty can take cognizance of the principal 
thing, it has also of the incident, though 
the incident would not, if standing alone, 
be within the jurisdiction. Now, marking, 
in a legal as well as in a moral sense, the 
relation that exists between the hired mar- 
iner and his ship, if expenses of board 
or subsistence are not synonymous in mean- 
ing with wages, may they not well be 
deemed the complement of wages, or an in- 
herent incident, and as much entitled to 
protection as the principal? There is no 
evidence whatever that the owner or master 
provided food for these people on board the 
bark. Then, if they themselves, by the 
order or implied permission of the master, 
obtained " it on shore while they were at- 
tached to the vessel, surely it would be 
against common justice to deny to them a 
reasonable compensation for subsistence. 
But although I think they are entitled to 
expenses of board, still I decline to allow 
$9.00 a week, the amount claimed; such 
claim is um-easonable, and to sanction it 
would be setting a vicious precedent. In 
the case of The Gazelle, supra, Sprague, J. 
awarded ?3.50 per week; but, taking into 
consideration the increase in the price of the 
necessaries of life since that time, I allow 
to each $6.00 a week and no more. It is, 
therefore, adjudged and decreed by the ^ 
court, that each libellant be allowed for 
expenses of board at the rate of $6.00 per 
week, and that the several sums of money 
so decreed, and which are placed opposite 
the names of the parties, in the appended 
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accDunt, be paid to them by the clerk from 
the bark's proceeds in the registry; and 
that they have interest from the filing of the 
libel computed, and thehr costs taxed by 
the clerk. 



Case K"o. 1,989. 
BEOWN V. The ALU) A. 
[13 Leg. Int. 369.] 
District Court, S. D. New York. Nov. 21, 1856. 
Maritime Liexs— State Statutes. 
[1. Laws N. T. 1855, c. 10, §§ 1, 2, providing 
that a debt of §50 or more shall be a lien upon 
the vessel, which lien shall cease immediately 
after the vessel shall have left port, contem- 
plate that the debt must be created at the port 
where the vessel lies.] 

[2. Such debt cannot be created by agree- 
ment or stipulation, but must be for services 
or supplies for the benefit of the vessel.] 

[In admiralty. Libel by John' E. Brown 
against the steamboat Alida to foreclose a 
lien given by the New York statute. The 
com't referred the matter to a cominissiouer 
to ascertain the amount of debt due in New 
York county.] 

BY. TEDS COURT. This was another case 
wherein a lien was claimed under the local 
law against the same boat. The distinction 
from tlie other cases [Elmore v. The Alida, 
Case No! 4,419, and Spencer v. The Alida, 
Id. 13,231] consists in this. Parts of the 
labor and materials, the subject of demand, 
were fm-nished the vessel at different ports, 
and the libel seeks to enforce them in a 
single suit, upon the supposition that the 
place of the bai'gain between the parties 
was within this, port This pai*ticular is not 
made certain upon the evidence in respect 
to all that was done and fm-nished to the 
vessel. But in my opinion, the statute does 
not admit of that interpretation. Reading 
together the numbers of the first and sec- 
ond sections of tlte statute belonging to this 
subject, the provision is, whenever a debt, 
amounting to fifty dollars or upward, shall 
be contracted, <fec., the debt shall be a lien 
upon such vessel, &c., and in all cases such 
lien shall cease immediately after the ves- 
sel shall have left such port, unless, &c. 

This necessarily implies that the debt con- 
tracted must be a'eated at the port where 
the vessel lies, and also tliat the debt is not 
contracted by mere stipulation between the 
parties, but by performing or applying to 
the benefit of the vessel those things which 
give existence to a lien. No lien arises out 
of an agreement alone, although tliat may 
be binding personally upon the parties, but 
only on a debt contracted on account of 
work, materials, stores or wharfage fur- 
nished the vessel. These are conditions pre- 
cedent to a lien, and they come Into exist- 
ence alone at the port where the constituents 
of debt have been used or enjoyed by tlie 
vessel. The lien specification is filed only 
in New York, and its benefits cannot be 
4FED.CAS. — 2'6 



extended beyond the territorial limits of that 
county. All sei'vices or fm-nishings to the 
vessel out of port are outside the privileges; 
acquired for the New York debt, and can. 
be attached to the vessel in no other way 
than according to specific dh'ections of the- 
statute. 

The case must accordingly go before a 
commissioner to ascertain if a debt of §50' 
was due in New York, and subject to the- 
lien. If less than that amount is found to 
have been under lien when the lien was 
filed, the libel must be dismissed. The libel- 
ant will be entitled to a decree for aU sums 
exceeding that amount The vessel is dis- 
charged from the action in relation to all 
debts contracted as defined out of the county 
of New York, and also from aU not secured 
by the lien specification. Order accordingly. 



Case Wo. 1,990. 

BROWN V. ABBIJnKLE. 

[1 Wash. C. C. 484.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 

1806. 

COUKTS — JuniSDICTION — EJECTMENT — PkOOF — 

Boundaries — Survey. 

1. If the plaintiff has a right to claim the ju- 
risdiction of the circuit court under the law, a 
deed which is not intended to give, and which 
does not give jurisdiction to the court, cannot 
be said to be given in fraud of the law; merely 
because it changes the nature of the suit, which 
the plaintifE has a right to maintain in the- 
courts of the United States. 

2. Every thing necessary to designate the land 
covered by the warrant, so as to prove it to be- 
withdrawn from the general mass of property^ 
and appropriated to the use of an individual,, 
must be proved. 

3. The law does not require, that in all cases,, 
and under every possible circumstance, every* 
line of a survey should be run and marked oni 
the land ; much less, that the doing so should be- 
material to the validity of the survey. 

4. Where the boundaries of a number of" 
tracts of land were run and marked on the 
ground, as well as the interior lines, so far as. 
to enable the surveyor to lay down each par- 
ticular tract by protraction, it is suflSeient. 

[Cited in New Hainpshire Land Co. v. Til- 
ton, 19 Fed. 77.] 

5. There is no provision in the act of assem- 
bly, which prevents the survey under a warrant 
for lands in "the new purchase," after twO' 
years; unless sucn survey will interfere withi 
a title previously acquired. 

6. The nature of the settlement, the warran- 
tees of these lands were prevented from mak- 
ing, and to what degree the prevention should! 
have existed. 

At law. This was an ejectment to recover 
400 acres of land, within the triangle lying- 
north and west of the Ohio, Alleghany and 
Conewango. [Verdict for plaintifE.] 

The plaintiff produced five warrants, grant- 
ed to the Population Company in different 
names, with no other description than one 



^ [Originally published from the IMSS. of Hon. 
Bushrod Washington, Associate Justice of the- 
Supreme Court of the United States, under the- 
supervision of Richard Peters, Jr., Esq.] 
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adjoining the otiier; neitlier of wtiich, how- 
ever, was the leading warrant. The war- 
rants were dated 13th April, 1792. On the 
6th of June, 1792, the pui*ehase money was 
paid for three hundred and ninety warrants, 
(of which these were a part,) by the Popu- 
lation Company, aU adjoining each other; 
which were sufficient to cover the whole 
of the triangle, after deducting the state 
reserves and donation lands within it. In 
October, 1792, these warrants were delivered 
to the sui'veyor of the district, with direc- 
tions to lay them on the triangle. In June, 
1794, these warrants were surveyed, by run- 
ning north and south lines, wherein mile 
trees or posts had been previously marked 
or placed, to the lake; mai'king on this line, 
corner trees at the distance of so many perch- 
es from each other. Then measuring from the 
extremity of this line, on the lake, one mile, 
and marking a corner, and extending it two 
miles west; then south to the state line, 
marking corners as at the first line, and 
parallel thereto; then west two miles as 
before, and so on throughout. After com- 
pleting the field work in this manner, the 
whole was protracted, and the different 
tracts laid down by protraction in one con- 
nected map; which was returned with each 
survey early in 1795. The plaintiff produced 
evidence, as on the former trials of the 
Holland and Population Company's suits, to 
prove prevention and persistence, from 1792 
to 1796. The defendant set up no title in 
himself, but endeavoured to impeach that 
of the plaintiff, by evidence showing that 
on a late survey by order of the court, the 
lines as laid down in the connected plot, 
were not to be found; from whence it was 
concluded, that no actual survey had been 
made of these warrants: and the act of 
8th April, 17S5 [2 Smith's Laws Pa. 321], sec- 
tion 9th, was read, which declares that 
every survey thereafter to be returned into 
the land office, upon any warrant which 
shall be issued after the passage of the 
act, shall be made by actual going on and 
measm'ing the land, and marking the lines 
to be returned upon such warrant. 

The counsel for the defendants, therefore, 
contended: 1st. That a legal survey was not 
made, even though it appeared to have been 
made in the manner stated by the plaintiff; 
since none of the interior lines, between the 
two mile north and south parallel lines, were 
measiu*ed or marked on the ground. 2d. 
That the title of the warrant holders became 
void, the survey not having been made in 
two years after their dates. 3d. That the 
settlement ought to have been made in two 
years from the date of the sm-vey, and not 
of the warrant; and, consequently, reckon- 
ing from June, 179i, it was not pretended 
that the plaintiff was prevented from settling 
by enemies, from January to June, 179G. 
4tii. That the plaintiff, not having located 
his warrant within two years from the date 
of it, it is impossible for him to prove that 



prevention existed in that part of the coun- 
try where his land lay, since he might have 
placed it either in the triangle, or in some 
place very remote from it. Foui'th objection 
to the jurisdiction repeated. See Browne v. 
Browne [Case No. 2,035].- On this last point 
it was argued, that, whether the conveyance 
to the lessor of the plaintiff was fraudulent 
or not; to give jurisdiction, would depend 
very much upon the facts in the cause; and 
was, therefore, a proper subject for the con- 
sideration of the jmy, under the charge of 
the eom-t. That this case differed from 
Hurst V. McNeil [Id. 6,936], as in that, the 
conveyance was in fee, but here for years; 
so that the land, when recovered, returned 
back into the common stock of the company. 

Ingersoll and Gibson, for plaintiff. 
Rawle and M. Levy, for defendant 

WASHINGTON, Circuit JusUce, charged 
the jury. As to the last objection, we can 
only repeat the reasons which induced us to 
consider this case as within the jurisdiction 
of the eoxurt, wheji the motion was made, at 
the last term, to strike it oft". If this deed 
be void, it must be for some legal defect in 
it, or because it was made in fraud of the 
law, which gives jiurisdiction to the circuit 
com't. In Hiu-st v. McNeil the deed was con- 
sidered void, because not made with the 
knowledge or consent of the gi-antee, as to 
all but John, who had an equitable estate to 
one-third of the land. In this case, there is 
no legal objection to this deed, except that 
it is a fraud upon the law, being made to 
enable the plaintiff to sue in this comt. But, 
since the plaintiff has a right to claim the ju- 
risdiction of this court imder the law, a deed 
which is not intended to give, and which 
does not give jm'lsdiction to the cotu-t, can- 
not be said to be given in fraud of the law, 
merely because it changes the nature of the 
suit, which the plaintiff has a right to main- 
tain in this court 

The first objection to the plaintiff's title is, 
that the warrant was not legally surveyed; 
because all the lines of each tract were not 
run and marked on the ground. An actual 
survey on the ground, so as to enable the 
surveyor to make a specific location of the 
warrant is clearly proper; because, other- 
wise, the grantee in the warrant, cannot 
fix with certainty, the spot on which his war- 
rant is located. But, neither law nor reason 
requires, that, in all cases, and under every 
possible circumstance, every line of a survey 
should be run and marked on the land, much 
less that the doing so should be material to 
the validity of the survey. For instance, the 
closing line of a survey need not be run, and 
so we have determined; because it can be 

* [In this case (No. 2,035) defendant filed a 
bill of discovery charging that the conveyance 
to plaintiff was merely colorable, and designed 
to give the court jurisdiction, and thereafter 
moved, on the answer, to strike off the case, 
but the motion was denied as premature.] 
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laid down by protraction, with as mucli cer- 
tainty as by running it Every thing neces- 
sary to designate the land covered by the 
warrant, so as ^o prove it to be withdrawn 
from the general mass of property, and ap- 
propriated to the use of an individual, should 
be done on the ground; but, if this can be 
effected without running every line, every 
line need not be run. Now, in this ease, the 
Population Company were substantially the 
owners of 390 tracts of land, adjoining each 
other, and, of comrse, in one body, though 
nominally there were 390 owners. The 
boundaries of these tracts were run and 
marked- on the ground, as well as the inte- 
rior lines, so far as to enable the surveyor 
±0 lay down each particular tract by pro- 
traction, with as much accuracy as if every 
line of each tract had been measiu-ed on the 
ground. Each tract was thus laid down in 
one connected plat, and returned to the sur- 
veyor general and the land oflSce, as directed 
by law.' This, therefore, gives notice to the 
whole world, that the whole of the triangle 
was appropriated by the Population Com- 
pany, and it shows the boundaries of each 
particular tract. What then has any third 
person, or even the state, to do with the 
particular mode in which this is effected, if 
no third person has, in the meantime, ac- 
quired a title to the land, or some part of it; 
and no such right is pretended in this cause? 
This point we have decided on a former oc- 
casion. 

The second objection is, that the title of 
taie warrant holder became void, because it 
was not surveyed in two years after its date. 
The first answer, which seems conclusive, is, 
that there is no law which declares it void, 
if not surveyed in two years. Generally 
speaking, the only penalty to which the 
gi'antee in an uncertain warrant is exposed, 
T)y not having it surveyed, is, that he cannot 
locate it, so as to overreach the title of an 
Intermediate settler or warrant holder; who 
has acquired a title to the land by a special 
location of the warrant, or by a survey. 
There are no expressions in the act of 1792 
[3 Smith's Laws, Pa. 73], which declare it 
void; and the reason assigned, that if it be not 
surveyed in two years, no vacating warrant 
can issue under the ninth section, will not 
be found to be sufficient. If pursued, it will 
lead to this, that an uncertain warrant, not 
surveyed, is void; because no vacating war- 
rant can issue, and a vacating warrant can- 
not Issue, because the warrant is uncertain, 
and has not been surveyed. If such a war- 
rant cannot issue, because of the uncertainty 
of the location, it seems useless to declare it 
void for that reason; but, if a vacating war- 
rant cannot issue in such a case, and this 



' I am sironsly inclined to the opinion, that 
the act of 1785, is merely directory, from the 
very clause which directs an actual survey to 
be made; the survey is declared to be void, if 
made without a warrant, but not so, if not 
Actually made on the ground. W» 



would be probably necessarily the case, since 
it could not be said, that the original gran- 
tee had failed to settle what had, in truth, 
no locality. Still, any person might acquire 
a title by settlement on the land, or by an 
original warrant; which, as before mention- 
ed, would cut out the first warrant holder 
as completely as if he had located it, and 
then neglected to settle it, according to the 
terms of the ninth section. 

The third objection is, that the settlement 
should have been made within two years 
from the date of the survey. This is directly 
in the face of the decision of the supreme 
coiu:t in Huidekoper v. McOlean [Case No, 6,- 
S52], which fixed the time of settlement to 
be two years from the date of the warrant. 
The relative words, "next after the date of 
the same," in the first sentence of the ninth 
section of the law, clearly refer to the words, 
"the date of such warrant," as their ante- 
cedent. If a contrary construction be ad- 
mitted, then it must go throughout, and ap- 
ply to the case of a special, as well as to 
that of a general waiTant; and, in both 
cases, it might give the warrant holder near 
four, instead of two years, to make his set- 
tlement in. The words, "the same," if they 
do not relate to "warrant," their immediate 
antecedent, refer to warrant or survey, or to 
warrant and smrvey, neither of which would 
answer, since they could bear different 
dates; it would afford no rule whatever. 

The foiurth objection is, that at the' expira- 
tion of -two years from the date of the war- 
rant, it was perfectly .uncertain where the 
warrants might be located; it is impossible 
for the plaintiff to prove, that the Popula- 
tion Company was prevented from making 
their settlements, by the enemies of the 
United States, on the land in question. To 
meet this argument, the plaintiff relies upon 
the testimony of the deputy surveyor, who 
states, that when the 390 warrants were 
entered, he was directed to survey them on 
the triangle upon the connected plat; by 
which, it appears, that they covered the 
whole triangle; and upon that paper, and the 
receipts for the purchase money, from which 
they argue that you may infer, that there 
was one leading warrant, to which all the 
rest were adjoining; and if you are satisfied, 
upon the evidence, that this was the fact, 
then the only question remaining is, wheth- 
er the Population Company were, for two 
years after the dates of the warrants, pre- 
vented from settling on the lands in the 
triangle; and whether they persisted to make 
their settlements dm-ing that period. What 
kind of a settlement they were to be pre- 
vented from making, and to what degi^ee 
the prevention should have existed, were 
stated in the charge of Huidekoper v. Mc- 
Clean [supra], which has been read. 
Verdict for plaintiff. 

[NOTE. For order requiring plaintiff to pay 
costs on bill of discovery, see Bowne v. Brown, 
Case No. 1,743; and, for attachment against 
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plaintiff and his sureties for costs, see Bowne v. 
Arbuncle, Case No. 1,742, 

[If tlie conveyance is bona fide, though in- 
duced by the belief of the grantor that the fed- 
eral court will decide differently from the state 
court, the jurisdiction will be sustained. Mc- 
Donald T. Smalley, 1 Pet. (26 U. S.) 620; Smith 
T. Kernochen, 7 How. (48 U. S.) 198; Briggs v. 
French, Case No. 1,871; Jones v. League, 18 
How. (39 U. S.) 76, The bona fides is essen- 
tial. Smith T. Kernochen, supra; .Tones v. 
League, supra; Welles v. Newberry, Case No. 
17,378: Starling v. Hawks, Id. 13,311; Hurst v. 
McNeil, Id. 6,936; Maxfield v. Levy, Id. 9,321. 
But see Browne v. Browne, Id. 2,035; Briggs v. 
French, supra.] 
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Case Wo. 1,991. 

BROWN V. BARRETT. 

[Cited in Bentley v. Phelps, Case No. 1,332. 
Nowhere reported; opinion not now accessible.] 



BROWN (BLANCHARD v.). See Case No. 
1,507. 

BROWN (BOWNE v.). See Case No. 1,743. 

BROWN (BOYD v.). See Case No. 1,747. 



Case Wo. 1,993. 

BROWN V. The BRADISH JOHNSON. 

[1 Woods, 301.]^ 

Circuit Court, D. Louisiana. Nov. Term, 1873. 

Seames— INJCKY IX Service of Ship— Wages. 

A mariner who is injured in the service of 
the ship is entitled to be cured at the expense 
of the ship although no one is in fault, but he 
cannot recover damages in the nature of extra 
wages unless there has been some carelessness 
or other fault on the part of the ofiicers of the 
ship. 

[Cited in The Guiding Star, 1 Fed. 349; The 
A. Heaton, 43 Fed. 596.] 

[See note at end of case.] 

[Appeal from the circuit court of the Unit- 
ed States for the district of Louisiana.] 
In admiralty. 

Richard De Gray, for libellant. 
B. Egan, for claimant 

WOODS, Circuit Judge. This libel is 
brought to recover damages in the nature of 
extra wages for an injury received by the 
libellant while in the service of the steamer 
through the carelessness of the master. 

After a careful reading of the evidence in 
this ease, I cannot see that there was any 
carelessness on the part of the master of the 
steamer. The libellant was hurt by an acci- 
dent liable to happen to him without the 
fault of any one. This is one of the risks of 
his occupation for which he is paid. If in- 
jured while in the service of the vessel and 
in the discharge of his duty, he is entitled to 

' [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



be cured at the expense of the ship, even 
where no fault is to be attributed to any one. 
Harden v. Gordon [Case No. 6,047] ; Reed v. 
Canfield [Id. 11,641]. But he cannot recover 
damages unless there has been some fault 
on the part of the officer of the boat. As- 
this suit is for damages and no fault is 
shown, the libellant's case is not made out. 
The libel is thei-efore dismissed at libellant's 
costs, 

[NOTE. The right to be cured at the ex- 
pense of the ship for hurts or wounds received^ 
or sickness contracted, in the ship's service, is 
well established by the maritime law. Brown 
V. Overton, Case No. 2,024; The City of Alexan- 
dria, 17 Fed. 390; Peterson v. The Chandos, 
4 Fed. 651; Reed v. Canfield, Case No. 11,- 
641; The Ben Flint, Id. 1,299; Ringgold v. 
Crocker, Id. ll,8-.3; Myers v. The Lizzie Hop- 
kins. Id. 9,993; Tomlinson t, Hewett, Id. 14,- 
087; The W. L. White, 25 Fed. 503; The 
Vigilant, 30 Fed. 288; Brown v. The D. S. 
Cage, Case No. 2,002; The Governor Ames, 55 
Fed. 327. This right is not confined to seamen 
proper, but will extend to a fireman on a steam- 
er (The North America, Case No. 10,314), or 
one fishing on shares (Knight v. Parsons, Id. 
7,886). It is immaterial that the sickness is 
contracted in the home port. Reed v. Can- 
field, supra. But a, seaman is not entitled to an 
allowance if he has incurred no expense (The 
Cortes, Id. 3,258; The Centennial, 10 Fed. 397), 
nor if he has refused suitable treatment at the 
ship's expense, and personally made other ar- 
rangements for his treatment (Richardson v. 
The Juliette, Case No. 11,784; Brunent v» 
Taber, Id. 2.054). 

[Injury in the "service of the ship" in this con- 
nection includes hurts received in executing im- 
proper orders, wrongful punishmeut by an of- 
ficer (Ringgold V. Crocker, supra), or a wound 
accidentally self-inflicted while engaged in 
quelling a disturbance on board (Gallon v. Wil- 
liams, Case No. 2,324).] 



BROWN (BRIDGE v.). See Cases Nos. .1,- 
857 and 1,858. 

BROWN V. BRIDGES. See Case No. 1,862. 

BROWN (BROOK v.). See Case No. 1,93L 



Case Wo. 1,993. 

BROWN V. BROWN. 

[Cited in Peck v. Pease, Case No. 10,894. 
Nowhere reported; opinion not now accessible.] 



Case Wo. 1,994. 

BROWN V. BROWN et al. 

[1 Woodb. & M. 325.] ^ 

Circuit Court, D. Rhode Island. June Terjn,. 
1846. 

Deed — Coxvetance to Geaxtok's Sox — Deliv- 
ery TO Third Persox — Failure to RECOKr/— 
Effect. 

1. Where a father conveyed land to his son 
for services and affection, and took back a lease 
for life, but did not wish to have them recorded 
till after his death, in order to keep the knowl- 
edge of them from his wife and the public, the 
deed was held to be well delivered, though 

^ [Reported by Charles L. Woodbury, Esq.,. 
and George Minot, Esq.] 
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lodged ■with a third person under the above ar- 
rangement. 
[Cited in Bentley v. Phelps, Case No. 1,331.] 
[See Carr t. Hosie, Case No. 2,438.] 

2. If that third person falls sick, and the 
grantor takes back the deed for safety, and 
dies leaving it among his papers, from which 
it is taken by the grantee and recorded, the 
original delivery still continues to be valid. 

3. More confidence and looseness in such mat- 
ters are tolerated between a father and a son, 
and such conveyances are at times considered 
in chancery, in the nature of a settlement of 
the father's estate to this extent. 

4. If the complainant put in confessions of 
the respondent, who was the grantee, as to the 
arrangement about the deposit and delivery of 
the deed, they may be used by either side. 

In equity. This was a bill alleging that 
the complainant [Emily Brown] was daugh- 
ter of Gideon Brown, late of Johnston, in 
Rhode Island, and that the respondents [Cy- 
rus Brown and another] were other children 
of his by a former wife; that she is now 
resident in Massachusetts, and they, on the 
homestead farm of which said Gideon died 
seised in said Johnston; that Gideon, on the 
■ 14th of May, 1833, conveyed certain lands 
worth $3,000, to Arnold Brown, one of the- 
•defendants, for love and affection; and to 
said Cyrus, on the 15th of Maj', stiU differ- 
ent lands, of the value of $3,000; and that 
Amey Arnold, a daughter of Gideon, and 
Rhoda Warner, another daughter, constitute 
with the complainant and Arnold and Cynis, 
the five heirs of Gideon, and deducting the 
advancements aforesaid made to the sons, 
that the liomestead farm ought to be par- 
titioned equally between them; that the re- 
spondents have refused such partition, when 
demanded by her through her guardian; and, 
pretending she is not seised thereof witb 
them, have combined to defraud her; and 
therefore she prays that a commission be ap- 
pointed to make partition between them, 
and for such other relief as may be proper 
in the premises. 

The answer of Cyrus Brown admits the 
seisin of the homestead farm by Gideon at 
his death, to the extent of one himdred and 
eighty-five acres, including about eighty- 
seven acres, which had been set off as dower 
to his widow; but avers, that on the loth of 
May, 1833, Gideon conveyed to Cyrus one 
hundred acres off the southerly side of said 
farm, and gave the custody of the deed 
(after its execution and delivery to Cyrus,) 
to one Benj. Whipple, to be held for the use 
of Gyrus till requested, and that Cyrus ex- 
ecuted a life-lease of the same back to Gid- 
eon, and delivered it to him. And after- 
wards, in the advanced age of said B. Whip- 
ple, Gideon took the deed from him for 
safety, and for the use of Cyrus, until the 
death of Gideon, when it came into the pos- 
session of Cyrus. And so this respondent 
avers, that the complainant and the other 
persons named are not jointly seised of the 
one hundred acres, but they are his own 
separate estate. 
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An amended answer of Cyrus averred, that 
the deed from Gideon to him was, after its 
execution, carried by him to the house of B. 
Kimbal, in order to have the life-lease writ- 
ten from it by Kimbal, and when executed, 
it ,was left with Mm for Gideon, and the 
deed returned to Gideon and left by him 
with Whipple as aforesaid, for the respond- 
ent No other answers are in the case, or 
any pleadings in respect to the residue of the 
farm. [Decree for respondents.] 

Mr. Eaton and A. Greene, for complainant 
Ames and Carpenter, for respondent 

WOODBURY, Circuit Justice. I take it for 
granted, that there is no controversy con- 
cerning the premises, of which partition is 
asked, except as to the one hundred acres 
conveyed to Gyms Brown, in May, 18S3, and 
that no objection is made to the prayer of 
the complainant, except by Cyrus Brown. 
The sole question then is, whether that deed 
was a valid one; or, in other words, whether 
■ it was ever duly delivered by the grantor. On 
that point the evidence is in some respects 
conflicting, but the balance of the testimony 
is to this effect The general impression left 
by all the evidence in the ease on this point 
is, that Gideon, the father, intended to con- 
vey the one hundred acres so as to vest the 
title in Cyrus, but was unwilling to quit the 
premises dmring his life, or have it appear 
to the community that he had divested him- 
self of his own homestead, or to let his new 
wife know that he had disposed of so large 
a portion of his estate before their marriage. 
The facts bearing on this, and which are 
not in controversy, are, that the father, 
Gideon, was about to marry a second wife, 
when somewhat advanced in life; that he 
proposed to settle some of his estate on his 
sons fii-st and accordingly executed the 
three -deeds above named in May, 1833, hav- 
ing made some other small conveyances be- 
fore; that Cyi'us had worked with him and 
aided him in business more than the rest, 
though the complainant contended and of- 
fered evidence on her part, to show it had 
not been so beneficially as to entitle him to 
so liberal a share as the one hundred acres 
in the homestead farm; that the father had 
often expressed himself under great obliga- 
tions to Cyrus for his assistance, and said 
that he should have the homestead at his 
death. Accordingly it is beyond controver- 
sy, that the father executed the deed in ques- 
tion to Cyrus, in May, 1833, and that Cyrub 
executed back to him a life-lease of the prem- 
ises, and took the deed into his possession 
and carried it to a draughtsman to write the 
lease by it. Had the possession of it been 
for any other than a specific purpose, it 
would be natural to infer a delivery of the 
deed then generally, to Cyrus, in order to 
perfect the grant But it being for a par- 
ticular pm-pose, consistent with no delivery 
for general objects, I think the validity of 
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the deed as to a delivery, must be inferred 
from other facts, if at all. 

The execution of the life-lease hack would 
also be evidence that the deed had been per- 
fected, if the lease had been delivered to the 
lessee. For, in that event, a previous deliv- 
ery of the deed must occur, in order to have 
any interest for the life-lease to operate on. 
But that lease was likewise left in the hands 
of a thh-d person, as well as the deed to 
Cyrus; and it cannot be regarded as deliv- 
ered, unless the intention of the grantor is 
apparent to that effect from other circum- 
stances. If it be so apparent, no manual de- 
livery is necessarj', as words without acts, 
or acts without words, may show the intent. 
Thoroughgood's Case, 9 Coke, 136b; Souver- 
bye V. Arden, 1 Johns. Ch. 240, 258; 12 Johns. 
552; Mills v. Gore, 20 Pick. 28, 29; Shep. 
Touch. 57. Thus, intentions and correspond- 
ing acts may constitute a delivery, without 
handing the deed to the grantee or leaving it 
in his possession, if the grantor completed 
the execution of the instrument, and merely 
disposed of it in such a way that it should 
not be recorded or made public, during his 
life. The deed may be as perfect to convey 
the title, without as with recording, the lat- 
ter being merely notice to third persons, and 
not affecting the interests of the parties to 
the instrument. West v. Randall [Case No. 
17,42i]. 

It is to be remembered, also, that much 
more indulgence and confidence would ex- 
ist between a father and son on such a sub- 
ject, than between sti'angers. The caprices, 
or whims, or wishes of any kind, of the pa- 
rent, would be gratified so far as practica- 
ble, without defeating their leading inten- 
tions and interests. Here, then, after per- 
fecting the conveyances as to this one hun- 
dred acres— the deed and life-lease— it was 
natural for the father, being on the eve of 
another marriage, as well as being a man of 
substance among his townsmen, to desire to 
retain the appearance of property, and, if 
practicable, not t(f seem sti-ipped of much 
of his real estate. How was this then, to be 
effected, and still secure the land to Cyi'us, 
the leading object in the conveyance? Not 
by recording both the deed and lease; for 
though that would secure the latter object, 
it would defeat the former one. The only 
mode, then, to accomplish both objects, was 
to have neither instrument recorded in the 
lifetime of Gideon Brown. How was that 
to be safely effected and still pass the title? 
If each was left in the hands of the person 
entitled to each, one or the other or both 
might get them recorded, if some diflSculty 
should happen between the parties, or might 
do it by mistake, or forgetfulness of the ar- 
rangement, and hence it seemed safest to 
lodge both in the hands of third persons, 
not to be recorded tiU Gideon's death. If the 
design had been, that the deed was not to 
be considered as delivered tUl Gideon's death, 
there would have been no occasion for the 



lease at all, as there would and could be 
nothing for it to operate on. But both par- 
ties took pains to have the lease prepared; 
and neither could have desired it, unless the 
title to the land, as between the parties, was 
understood by them, and intended to have 
been actually conveyed and passed to the 
lessor beforehand. 

This view of the matter, too, does not con- 
flict with any established precedents. The 
cases that may appear to operate against 
it are cases where no delivery of the deed 
was intended at the time, but it was to be de- 
pendent on some future event, or payment, 
or act done. Foster v. Mansfield, 3 Mete. 
[Mass.] 412; Russell v. Rowland, 6 "Wend. 
666; Wheelwright v. WheelTSTight, 2 Mass. 
447. Here was no such contingency, and a 
delivery to A. for B. is good. 2 Dyer, 167; 
2 Leon. 110; Garnons v. Knight, 5 Barn. & 
0. 671; 12 Com. L. R. [E. C. L.] 351; Souver- 
bye V. Arden, 1 Johns. Ch. 240. In this case, 
as in that, if the question were doubtful, 
whether this deed was originally delivered, 
on the hypothesis that it might have been 
merely lodged with a thu-d person so as not 
to be recorded till the death of the gi-antor, 
it would not be difficult to sustain it on the 
other ground just stated, that it was deliv- 
ered to Whipple for CjTnis, and to be kept 
for him till the death of the grantor. 2 Mass. 
447; 3 Mete. [Mass.] 414; Belden v. Carter, 
4 Day, 66; Bickford v. Daniels, 2 N. H. 71; 
1 Id. 357; [PawKng v. U. S.] 4 Cranch [8 U. 
S.] 219. See the cases just cited. And the 
grantor's taking it back, when Whipple fell 
sick, was by consent of Cyrus, and merely 
for safe keeping. Again, this view of the 
subject carries out the manifest design of 
the father to invest Cyrus with this part of 
the homestead as his own, after the death 
of the father. Any other view would defeat 
the paramount design; one which, looking 
to the lease as weU as the deed, and to the 
frequent statements of the father, is too 
clear to be misunderstood. In fact, the 
whole transaction may also be considered a 
species of settlement of Gideon Brown's es- 
tate. And in equity, such a settlement is a 
sort of bequest by the father, which we 
ought to sustain, if it has never been re- 
voked. 4 Day, 66; Eq. Dig. 408; 1 Hil. Abr, 
301. Taking back the deed from Whipple, 
when he became infirm and unable longer 
to take care of it, and only for that reason, 
is no evidence of such a revocation; and the 
mutual confidence between father and son 
in not at once depositing it elsewhere, should 
hardly, in a court of conscience, be treated 
as the result of alienation rather than confi- 
dence, and as a change of views, when noth- 
ing appears to have existed to change their 
kindly relations and feelings. As a volun- 
tary settlement, if the deed is retained, it 
should bind. 1 Johns. Ch. 240; Jones v. 
Jones, 6 Conn. 111. 

Again, although there is some contradic- 
tion in the testimony as to the value of the 
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other property conveyed to Gyrus, and of liis 
extra labor and services i)erformed for the 
father, I am strongly inclined to the conclu- 
sion, that the premises in this deed would 
but little more than, indemnify Cyrus, as an 
equitable creditor, and that to sustain the 
deed would not go much beyond paying him 
the principal honestly due, with the interest 
thereon from the time the services were per- 
formed. These matters between a father 
and a son should not be weighed in very nice 
scales; and where the father, as here, was 
rich, and the son industrious, and useful, and 
faithful to his interests, a liberal reward is 
to be encouraged rather than defeated. The 
expression by Gideon was, at the time the 
deeds were made, "He wanted his son Cyrus 
to have the deeds to pay him for his labor." 
Hesitancy about a mere technical delivery, 
after a party has signed and sealed a deed 
and for good cause, it is hardly equitable to 
Indulge in, beyond what is absolutely neces- 
sary on legal principles, and it is not to be 
encouraged. 19 Yes. 296. If a bond and 
mortgage are executed for a debt due, 
though not Imown to the obligee, they are 
good, though retained by the mortgagor. 
Bxton V. Scott, 6 Sim. 31; BufEum v. Green, 
5 N. H. 71. So a deed, prepared and ac- 
knowledged, will tate effect, though found 
in grantor's desk, if circumstances indicate 
an intent to consider it delivered. Scrugham 
v. Wood, 15 Wend. 545; Prec. Ch. 211, 235; 
1 Brown, Pari. Cas. 122; Shelton's Case, 
Cro. Eliz. 7; Garnons v. Knight, 8 DowL & 
R. 34S; 4 Kent, Comm. 455; 1 Johns. Ch. 
240; Jaques v. Methodist Episcopal Church, 
17 Johns. 548, 57T; BufEum v. Green, 5 N. 
H. 71. The assent of the mind of the gran- 
tor, that the grantee have the deed, is the 
great inquiry, and evidence of that, if exist- 
ing, controls the question of delivery. Jones 
V. Jones, 6 Conn. Ill; 1 Dev. Eq. 15. So the 
subsequent possession of this deed by the 
grantor raises a presumption of delivery to 
him till the contrary is well proved. Flagg 
V. Mann [Case No. 4,847]. A deed once exe- 
cuted and delivered does not become invalid 
by being afterwards in possession of the 
grantor, unless siu:rendered as or to be can- 
celled. 1 Johns. Ch. 240; 6 TSim. 31; 2 H. 
Bl. 264; 2 Lev. 113; 4 Conn. 550; 5 Conn. 
262; 6 Mass. 24; 2 Johns. 84. Then it pre- 
vents success under the deed, as it prevents 
evidence of title under it, but it does not 
technically reconvey the title, to cancel the 
deed. Farrar v. Farrar,*4 N. H- 191, and 
cases there cited; Tomson v. Ward, 1 N. H. 
9. Nor is there any difficulty here, as in 
some cases, about the time the delivery must 
be regarded as taking efEect For both the 
deed and the lease took effect at the time 
when they were executed, and both will thus 
operate consistently and in accordance with 
the conduct and confessions of the parties 
made afterwards. See statements to James 
Olney, that Gideon said "the land was to be 
Cyrus', after his death." So to Christopher 
Wilkinson, that Cyrus was to have the home- 



stead. Such .statements in conformity with 
the deed are competent evidence. 1 Greenl. 
Ev. 220; 1 Johns. Ch. 245. See, fmrther, 2 
Mason, 207 [West v. Randall, Case No. 17,- 
424]; 9 Mass. 310; Foster's Case, 3 Mete. 
[Mass.] 412; 13 Johns. 285; 2 Mass. 453. 

It has not been overlooked in examining 
the evidence, that some of it for the respond- 
ent comes from connections; and, standing 
alone, would not be entitled to so much cred- 
it And that other parts relate to some sur- 
prise expressed by Cyrus at the finding of 
the deed, and his looking for a will, which 
are not thought to be consistent entirely witli 
my views of the case. But .where the rela- 
tions testify to what is material, they do not 
stand wholly alone; and the sm-prise of Gy- 
rus may have been rather to find the deed 
there, than elsewhere; and the will may 
have been expected to refer to the residue of 
the estate of the father rather than to this 
one hundred acres. The complainant puts 
in confessions or statements of Cyrus, that 
the deed was not to be made known during 
his father's lifetime; and that Cyrus assent- 
ed to his father's taking the deed from Whip- 
ple, who was old and sick. All this is com- 
petent evidence put in by the complainant 
1 Greenl. Ev. 220-222. And being properly 
in the case, it may be used by either side in 
support of its views. It tends strongly to 
fortify the ground, that it was not an unwill- 
ingness to deliver the deed, or to have it 
considered as delivered, which led to the ar- 
rangements that were made, but merely an 
unwillingness to have it recorded, and pub- 
licity given to the transaction in any way 
before Gideon's death. It shows, also, that 
the deed being afterwards in possession of 
Gideon, was, by consent of Cyrus, and for its 
safe keeping, and not because it had been 
relinquished by him, or the title reclaimed or 
wished to be reclaimed by Gideon. Indeed,, 
after once duly delivered, if a deed gets 
again into the possession of the grantor, it 
does not affect the title, unless as before 
shown, it is expressly placed there to be can- 
celled, and with a view to vacate the con- 
veyance. 1 Johns. Ch. 240; Prec. Ch. 211; 1 
N. H. 9, and other cases before cited. Con- 
sidering all these circumstances and princi- 
ples, I think the plaintiff is not entitled to 
any share or partition in these One hundred 
acres. 
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Case Wo. 1,996. 

BROWN V. BURROWS. 
District Court, S. D. New York. Aug. 5, 1837. 

Pkactice in ADMiRAi.Tr — Causes Determised 
AccoRDiifG TO Pkisciples OP Natural Justice, 

[Cited in Ben. Adm. 218, to the point that 
causes in admiraltj^ are to be determined up- 
on equitable principles, and according .to the 
rules of natural justice, since the American 
admiralty finds in the educated reason and 
cultivated discretion of the court the means of 
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defeating chicanery, rectifying mistakes, and 

supplying deficiencies.] 
[See The Packet, Case No. 10,655; The 
Virgin, S Pet. (33 U. S.) 588; Sheppard 
v. Taylor, 5 Pet. (30 U. S.) 709: Tlie 
Phebe, Case No. U,065.] 

[Before BETTS, District Judge.] 

[Note. Nowhere reported; opinion not now 
accessible.] 



Case No. 1,996. 

BROWN Y. BURROWS. 

[2 BlatcM . 310.] ^ 

Circuit Court, S. D. New York. Oct. 15, 1851. 

Pkacticb is ADMriiALTT— Stipulation — Liabil- 

ITV OF SUKETV. 

A surety in a stipulation given on the release 
from attachment of the property of a respondent 
in a suit in admiralty in personam, in the dis- 
trict court, cannot, where the stipulation is in 
a sum certain, be compelled, as surety, to pay 
more than that sum, although the stipulation 
is conditioned to pay such sum as shall be 
awarded to the libellant by the final decree in 
the suit. 

[Cited 'in The Wanata, 95 U. S. 600.] 

[See Swanson v. Ball, Case No. 13,676a; 
Jaycox V. Chapman, Id. 7,243; The Wil- 
liam H. Webb. 14 Wall. (81 U. S.) 406; 
The Ann Caroline, 2 Wall. (69 U. S.) 538.] 

In admiralty. This was a motion by a 
surety in a stipulation to cancel the stipula- 
tion. The stipulation was given on a re- 
lease of the fproperty of Silas E. Burrows,] 
respondent, from attachment, in a suit in 
admiralty in personam, commenced in the 
district court and appealed to this com-t. 
The stipulation was in the sum of §900, and 
was conditioned to pay such sum as should 
be awarded to the libellant [John Brown] by 
the final deci-ee in the suit. The final decree 
was for a sum exceeding S900. The surety 
had paid the §900 to the libeUant. The libel- 
lant insisted that, by the 4th rule of the 
rules in admiralty, prescribed by the su- 
preme court of the United States, in Decem- 
ber term, 1S44, the surety was bound to 
satisfy the whole amount of the decree. 

Before NELSON, Circuit Justice, and 
BETTS, Disti-ict Judge. 

THE COURT held, that Ihe obligation of 
the surety was limited to the sum of $900 
named in the stipulation, and that, as surety, 
he could not be compelled to pay more than 
that amoimt. Motion granted. 

Case No. 1,997. 

BROW^N V. The CADJIUS. 

[2 Paine (1856), 564.] ^ 

Circuit Court, S. D. New York. 

Practice in Adiiikaltt— Appeal— Amending 
Case — Libel — Pleading. 

1. Amendments in a case rest in the sound 
discretion of the court where the proceedings 
are pending, and the order of the court in this 
respect cannot be called in question in the ap- 
pellate court. 

2. Where the master of a vessel loaned to the 
owner two hundred dollars, which it was agreed 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
" [Reported by Elijah Paine, Jr., Esq.] 



the master should take out of the first earning-^ 
of the vessel, a libel filed in the district court to 
enforce the payment of the two hundred dol- 
lars, was dismissed for the want of an allega- 
tion that the two hundred dollars had not been 
paid out of the earnings of the vessel. HcM, 
on appeal, that such allegation was unnecessa- 
ry, it being substantially contained in the gen- 
eral allegation that the whole of the two hun- 
dred dollars was still due and unpaid. 

[Appeal from the disti-ict court of the 
United States for the southern district of 
New York. 

[In admiralty. Libel by William Brown 
against the brig Cadmus (Calvin Blanchard, 
claimant) for money loaned. There was a 
deei-ee for respondent in the district court 
(case not reported), and on libellant's appeal 
it was reversed.] 

THOMPSON, Circuit Justice. The re- 
spondent, Calvin Blanchard, being the owner 
of the brig Cadmus, entered into an agi-ee- 
ment on the 2oth of June, 1833, with AVil- 
liam Brown, the appellant, by which it was 
stipulated that Brown was to take the com- 
mand of the brig, and sail her, upon certain 
terms therein specified, for an unlimited 
length of time; and the agreement concludcR 
with the following stipulation: "The said 
Brown agrees to loan, on the signing of 
these articles, to said Blanchard, two hun- 
dred dollars, for which said Blanchard agi-ees 
to give him the provisions that are now on 
board thereof, which money is to be taken 
out of the first earnings of said vessel, and 
which amount the said vessel stands ac- 
countable for to said Brown, until paid." The 
libel was filed in the district court to enforce 
payment of the two hundred dollars; and af- 
ter a full hearing upon the merits, and a de- 
cree pronounced upon the coming in of the 
report of the clerk, by which report the clerk 
states, that from the testimony it does not 
appear that any part of the ?200 has been 
paid, the libel was dismissed for want of an 
allegation that the two hundred dollars had 
not been paid out of the earnings of the 
brig. The eom't, however, offered to allow 
the libellant to amend his libel upon certain 
terms, which he declined accepting, and the 
cause comes h^re on appeal from the decree 
dismissing the libel; and the question now 
to be decided is, whether the defect in the 
libel, as alleged, is such as to sustain the de- 
cree of the com-t below. The libel, after set- 
ting out substantially the agreement be- 
tween the parties, contains this general alle- 
gation, that the whole of the said sum of 
$200 is still due and unpaid. 

The answer and claim of the respondent 
sets up certain advances of money made by 
him to the libeUant, and certain earnings of 
the brig, and sundry articles of property 
which had come into the possession of the 
libellant, and applied by him to his ovm use; 
all which, the answer alleges, ought to have 
been applied in payment of the $200, and was 
more than sufficient to pay off and discharge 
the same. The libellant having filed a repli- 
cation, the cause was referred to the clerk 
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to compute the amount due to the lihelfhnt, 
-upon which order the derk reports, that he 
liad taken the proofs offered by both parties 
in relation to the matters referred to him, 
jmd that from the testimony it does not ap- 
pear that any part of the $200 claimed by 
the libellant has been paid to him, and that 
the whole sum was still due to him. To 
this report of the clerk exceptions were tak- 
en, and after argument by counsel were 
■overruled by the- eom-t, and the report con- - 
firmed, expressly on the ground that no part 
of the ?200 had been paid by the eai-nings of 
the vessel. The decree states, that it not be- 
ing made to appear on the proofs that any 
■earnings of the said vessel, belonging to the 
respondent and applicable to the payment of 
the $200, came to the hands of the libellant, 
the report of the clerk is in all things con- 
firmed. 

From this decree no appeal was taken on 
the part of the respondent, and the excep- 
tions taken to the report of the derk, and 
■overruled by the court, are not open to ar- 
gument on the present appeal. In order to 
let in an examination of those exceptions a 
cross appeal was necessary, and the case is 
reduced down to the single point, whether 
the libel was properly dismissed for want 
•of an allegation that there had been no 
earnings of the vessel which ought to have 
been applied towards payment of the $200. 

Whether the tei-ms upon which the comt 
•offered to allow an amendment of the libel, 
were severe and exceptionable or not, is a 
matter which cannot be noticed on this ap- 
peal. Amendments in a case rest in the 
■sound discretion of the court where the 
proceedings are pending (Smith v. Jackson 
[Case No. 13,065]), and the order of the 
com't in this respect cannot be called in 
■question in the appellate com:t.= But I think 

= Amendments will not be allowed to enable 
:a plaintiff to evade the statute of limitations, or 
the defendant to set up this statute or usury as 
JL defence, or any unconscionable defence. Wil- 
link V. Ren wick. 22 Wend. 609; Beach v. Ful- 
ton Bank, 3 Wend. 573; Jackson v. Murray, 1 ■ 
Cow. 150; Utica Ins. Co. v. Scott, 6 Cow. 606. 
Where the statute of limitations is pleaded de- 
fectively, leave would probably be given to 
Amend according to the principle of the ease of 
Utica Ins. Co. v. Scott, Id.; Beach v. Fulton 
Bank, 3 Wend. 573. Under the rule allowing 
an amendment as of course, the plaintiff cannot 
add words, giving a new and distinct cause of 
action from that originally set forth. Wiley v. 
aioore, 2 Wend. 259. An amendment granted 
In a court of error, after assignment of errors, 
by entering a nolle prosequi on the record re- 
turned, as to the money counts, the damages 
"having been assessed below by the clerk on 
these counts, with one upon a promissory note 
in the same declaration. Coster v. Phoenix, 7 
Cow. 524. And this, though the defendant be- 
low had been committed on a ca. sa.; and a suit 
brought for the escape against him and his bail 
for the jail liberties. Id. But the amendment 
was granted on paying the costs of the motion 
to amend, and of the writ of error. Id. On 
liabeas corpus cum causa to the O. P. the plain- 
tiff proceeded on the supposition that it was re- 
turned, obtained a procedendo, tried the cause 
nn the court below, and went on to execution 
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the decree of the district court dismissing 
the libel for want of the allegation suggest- 
ed, cannot be sustained. A direct and ex- 
plicit denial of any earnings of the vessel 
applicable to the payment of the $200, 
would have been more accm-ate pleading; 

there. The defendant knowing that the writ 
was not returned, filed special bail with a derk 
of the supreme court, pursuant to a written 
notice of such intention, but a few days after 
the rule for a procedendo was entered, and hav- 
ing notice of all the plaintiff's proceedings, did 
not apprize him of the writ not being returned. 
Held, on motion by the defendant to set aside 
the plaintiff's proceedings for irregularity, that 
the latter might file the habeas corpus nunc 
pro tunc, on payment of costs, and thus sustain 
his proceedings. Sacket v. Billinghurst, 7 Cow. 
520. On a motion to amend, the court inquire 
no further into the merits of the amendment 
than to see it is not frivolous. Turner v. Dex- 
ter, 4 Cow. 555. Clerical mistakes, by which 
cause of action was laid after commencement 
of suit, amended after verdict, though it was 
made on ground of objection at the trial; and 
the point was reserved. Sargent v. Dennison, 2 
CoAv. 515. Amendment in the nisi prius record 
after nonsuit at the circuit for the defendants 
not appearing. Jackson v. Young, 1 Cow. 131. 
The court, where error is brought, may make 
such amendment as may be made by the court 
below. Id.; Oheetham v. Tillotson, 4 Johns. 
499. After an assignment of errors it is too 
late to move that the return to a writ of error 
be amended. Dumond v. Carpenter, 3 Johns. 
141. After argument of a cause, and judgment 
therein, and tie term ended, it is too late to 
move to amend. Killpatrick v. Rose, 9 Johns. 
78; Currie v. Henry, 3 Johns. 140. In error 
from a court of C. P., the S. 0. allowed the de- 
fendant in error to amend his dedaration, on 
paying his costs in the court below, subsequent 
to the dedaration, by averring that the plain- 
tiffs in error were partners, &c. Pease v. Mor- 
gan, 7 Johns. 468. The court will allow a sug- 
gestion of the death of one of the defendants, 
pending the original action, to be entered after 
a writ of error has been brought. Hamilton v. 
Holcomb, 1 Johns. Cas. 29; Id., Col. & C. 67; 
Dumond v. Carpenter, 2 Johns. 184. The court 
in which any action shall be pending, shall have 
power to amend any process, pleading or pro- 
ceeding in such action, either in form or sub- 
stance, for the furtherance of justice, on such 
terms as shall be just at any time before judg- 
ment rendered therein. 2 Rev. St. 424, § 1; 
Brace v. Benson, 10 Wend. 214. The seventh 
section provides that after verdict, judgment 
shall not be stayed for a variety of defects in 
process, pleadings and proceedings; among them 
is a mistake in the name of any party. Id. It 
is a general rule that any matter which is cured 
by verdict, is amendable before verdict. Id. 
Where judgment is given against the plaintiff 
on demurrer after verdict in his favor, leave to 
amend will be given on his relinquishing the 
verdict and paying all costs subsequent to the 
joining of the issue; but where the judgment is 
against the defendant on demurrer after verdict 
for plaintiff, leave to amend is not granted. 
Fidler v. Cooper, 19 Wend. 285. The court 
may allow amendments in penal as well as in 
ordinary actions. Low v. Little, 17 Johns. 346. 
But where in a qui tam action, under the stat- 
ute against usury, the writ, which had been 
sued out in due time, and sent by mail to the 
sheriff, was lost or miscarried, and the plaintiff 
supposing that it had been duly served and re- 
turned, proceeded to file his declaration, &c., 
the court refused to allow an alias capias to 
issue, as grounded on a return of non est in- 
ventus to the former ^vrit, or to allow a capias 
to be issued and filed, with a return therein oi 
non est inventus nunc pro tunc so as to save the 
limitation. Id. 
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but this is substantially contained in the 
general allegation that the whole of the said 
sum of $200, is still due and unpaid. The 
same strictness is not required here as in 
common law proceedings, and it is by no 
means clear that this general averment 
would not have been sufficient in a declara- 
tion at common law, on a writ of error, or 
motion in arrest of judgment; admitting 
that by the agreement for the loan, the 11- 
bellant was bound to apply the earnings of 
the vessel, which would be due the respond- 
ent, towards payment of the loan, if any 
were received. The respondent, by his an- 
swer and claim, has treated the libel as 
opening this inquiry. The whole answer 
goes upon the groimd of payment of the 
loan by the earnings of the vessel and other 
means, and whether payment had been 
made or not was the issue between the par- 
ties; and the whole proofs in the cause are 
directed to that inquiry. The respondent, 
therefore, has not been precluded from any 
matter of defence on this point, but has had 
aU the benefit, in the admission of his proofs, 
that a more explicit allegation would have 
afforded him. The decree of the district 
court must, accordingly, be reversed, and a 
decree entered, that the vessel be con- 
demned and sold for the payment of the 
$200 with interest.' 



BROWN (OAHILL v.). See Case No. 2,291. 

BKOWN (CAMPBELL yX See Case No. 2,- 
355. 

BROWN (CASE v.). See Case No. 2,488. 



Case No. 1,998. 

BROWN et al. v. CHANDLER. 

[1 San Fran, Law. J. 277.] 

District Court, D. California. Dec. 29, 1877. 

Seamen— ExTKA Wages — Casting Awat Vessel 
— Liability of Owner. 
ri. The willful stranding, neglect to save, and 
subsequent sale of a vessel by her master do 
not relieve the owner from liability to the 
seamen for three months' extra wages, under 
Rev. St. § 4582, notwithstanding section 4583, 
providing that duch liability shall not extend to 
cases where the vessel is "wrecked or stranded, 
or condemned as unfit for service," or section 
4526, providing that seamen shall only be en- 
titled to wages prior to termination of their 
service by wreck or loss.] 

[2. Where the loss is without the privity or 
knowledge of the owner, by Act March 3, 1851 
(9 Stat. 635), his liability for such extra pay is 
restricted to the proceeds of the vessel after 
payment of wages to the termination of the 
voyage.] 

[In admiralty. Libel by John Brown and 
others, seamen, against R. D. Chandler, ship- 
owner, for three months' exti'a wages under 
Rev. St. § 4582. Decree for libellants.] 

' As to lien of mariners on vessel, see the 
following cases: The Grand Turk [Case No. 
5,683]; The Mary [Id. 9,186]. 



E.op. Cole, for libellants. 
Milton Andrus, for respondent. 

HOFFMAN, District Judge. The question 
presented by the exceptions in this case is 
whether the owner of a vessel is personally 
liable to seamen for damages occasioned by 
the breaking up of the voyage by the will- 
ful and criminal acts of the master in volun- 
tarily stranding her, omitting to get her off,, 
and subsequently selling her. It is weU 
known that by the mai-itime law the right 
of the seamen to wages was dependent on 
the earning of freight But this rule was- 
subjeet to the exception that where the earn- 
ing of freight has been prevented by the 
fault of the owner or master the wages will 
be due. So, also, where the services of the- 
seamen have not been rendered, a distinction 
is recognized between cases where he is 
prevented from rendering them by perils of 
the sea and those where they have not been 
rendered by reason of tlie act of the master 
or owner. Hoyt v. Wildfire, 3 Johns. 518, 
In the construction of the act of 1803 [2- 
Stat. 203] the same principle was uniformly 
recognized. That act [section 3] required th& 
master to pay three months' extra wages to- 
the consul whenever a vessel was sold and 
her company discharged in a foreign port. 
But it was held, notwithstanding the com- 
prehensiveness of the language, that the stat- 
utes did not apply to cases of forced sales 
rendered necessary by the perils of the seas. 
The Dawn [Case No. 3,666]. By the act of 
1856, e. 127, § 26 [11 Stat. 62], the master 
was relieved from tlie payment of exti'a 
wages in cases of wrecked or sti-anded ves- 
sels or ships or vessels condemned as unfit 
for service. The same provision is re-en- 
acted in Rev. St § 4583. Under this stat- 
ute it has been held that the exemption did 
not apply to cases "where the enterprise i& 
terminated by a loss or condemnation for 
which the owners are directly responsible by 
their own neglect." The Wenonah [Case- 
No. 17,412]. The reasoning of Mr. J. Fox 
in the case last cited seems quite unanswer- 
able, and his construction of the law is sus- 
tained, as he justly observes, by the pro- 
visions of sections 4559, 4560, and 4561, which- 
in substance require the consul, when satis- 
fied, on the report of inspection, that the 
vessel has been sent to sea unsuitably pro- 
vided in any essential or important particu- 
lar, by neglect or design, and not through 
mistake or accident, to discharge such of 
the crew as desire it, and to exact three 
months' extra pay in addition to their wage^. 

Fx*om the foregoing it will be seen: 1. 
That the ancient rule that freight is the- 
mother of wages did not apply to cases 
where the voyage was lost, or freight not 
earned, through tlie act of the master or 
owner. 2. That the statute requiring three- 
months' exti-a wages to be paid to the crew 
whenever the vessel was sold in a foreign 
counti-y was held not to apply to sales ren- 
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dered unavoidable by an imperious necessity 
lor Tvhleh the master or owner is not re- 
sponsible. 3. Conversely, where the sale 
has been occasioned by the fault of the 
owner, as where the vessel was unsea worthy 
at the commencement of the voyage, the 
exti-a pay will be due notwithstanding the 
statute, which provides that "no payment 
of extra wages shall be required upon the 
discharge of any seaman in cases where ves- 
sels are wrecked or stranded or condemned 
as unfit for service." Eev. St § 4583. 

But it is urged that the ease at bar is 
covered by the provisions of section 4526. 
That section enacts that "in eases where the 
service of any seaman terminates before the 
period contemplated in the agreement, by 
reason of the wreck or the loss of the ves- 
sel, such seaman shall be entitled to wages 
for the time of service prior to such ter- 
mination, but not for any further period." 
It is insisted that this provision is explicit, 
imperative, and controlling. But this lan- 
guage is no more explicit or comprehensive 
than that of section 4583, under which it 
was held, as we have seen, by Mr. J. Fox, 
that ship-owners were not exonerated from 
liability for extra wages when their ship was 
lost or condemned on accoimt of their own 
fraud or willful negligence. "When we 
consider," says ISIr. J. Fox, "the nature of 
the seaman's case as construed by the coiu'ts 
of this country, that the law implies a sea- 
worthy ship on the part of the owner, and 
that wages were always recoverable by the 
sailor if, by the neglect of the master or 
owner, the freight of the ship was lost, and 
also remember the construction given by the 
coxurts to the act of 1803, that owners were 
exonerated from liability although, within 
the letter of the act, where vessels were 
sold because the damage she had sustained 
from the perils of the sea had rendered her 
sale necessary within the meaning of the 
maritime law, but were held accountable for 
exti-a wages if the vessel was condemned 
and sold for unseaworthiness at the com- 
mencement of tiie voyage, I cannot but thinic 
that a literal, strict construction of the ex- 
emption provided for by section 4583 was 
not the intention of congi-ess, but that it 
was rather its purpose only to exonerate the 
master and owner from this liabilitv when 
the enterprise is determined by a loss or 
condemnation of the vessel for which her 
owners are not directly responsible by their 
own neglect" The "Wenonali, supra. 

It is urged by the advocate for respondent 
that this decision only applies to cases 
where fraud or negligence is directiy at- 
tributable to the owners, and not merely to 
the master. Such, undoubtedly, was the 
case before the court. But the reasoning 
of the learned judge, as well as the princi- 
ples of the maritime law, do not recognize 
any such distinction. "The maritime law," 
observes IVIr. Oh. Kent, "very equitably dis- 
tinguishes between the eases in which a 



seaman's services are not rendered in con- 
sequence of a peril of the sea and in which 
they are not rendered by reason of some 
illegal act or misconduct or fraud of the 
master or owner interrupting and desti'oying 
the voyage. In the latter case the seamen 
are entitled to their wages, and the rule of 
the French ordinance is just and reasonable." 
The Marine Ordinance Qiv. 3, tit. 4, art 7) 
provides that where the voyage is broken up, 
■retarded, or prolonged by the act of the 
master or owners, they will be responsible 
to the seamen for their damages. On this 
article Vahn observes that "if the breaking 
up or the retarding or prolongation is caused 
by the act of the master he shall indemnify 
the crew, for which indemnification the own- 
ers also are bound as responsible for the 
acts of the master." 1 Vahn, Com. p. 700. 
And this is but an illustration of the general 
rule of the maritime law by which the 
owners were responsible for the acts of 
the master, as well ex delicto as ex con- 
tractu. Ord. de la Marine, liv. 2, tit 8, .art. 
2. If, then, the owners would under that 
law, and by a just construction of section 
4583, Rev. St, be responsible to seamen for 
their wages and extra wages in cases where 
the freight of the voyage is lost by the 
fault of the master, is section 4526 to be 
construed as restricting that right in all 
cases of the wreck or loss of the vessel to 
the wages due at the time of the disaster? 

It is evident, from the terms of section 
4526 and the section which precedes it that 
their principal object was to abolish the 
ancient rule of the sea which made the right 
to wages depend upon the earning of freight 
by the vessel. Section 4525 so enacts in 
terms. The succeeding section provides that 
in case of wreck and consequent termination 
of the seaman's service he shall be paid 
up to the time of such termination, but not 
for any further period. We have ah-eady 
seen that by the maritime law the owner 
was liable for the faults of the master as 
for his own. Did the statute intend to 
modify this rule, and pro tanto take away 
rights from the seaman which under the 
maritime law, the rigor of which they were 
mitigating, he would have possessed? K 
so, we can only gather this intent by con- 
sti'uing the statute according to its very 
letter. And yet we havcseen that in the 
construction of analogous statutes language 
equally explicit and comprehensive has been 
held *to be subject to exceptions plainly re- 
quired by justice or the general rules of 
law. Even with respect to the section under 
consideration it is not denied that an excep- 
tion must be admitted in cases where the 
owner is personally in fault. If so, why 
not also where the fault is that of the mas- 
ter, for whose acts the owner is responsible? 
The more rational and just view of the in- 
tention of congress would seem to be that 
the two sections were intended to enlai*ge 
and not to diminish the rights of the seaman. 
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That so far as the rule of the maritime law 
which made the right to wages dependent 
on the earning of freight, tliat rule was to 
be abolished or so far modified as to allow 
him to recover wages for the period of his 
actual service. But the ancient rule was 
not to be altered to his disadvantage, and 
that where by that rule he was entitled not 
only to his wages earned but to an indemnity 
for the breaking up of the voyage, his rights 
were to be preserved intact. AU the statu- 
tory provisions on this subject would thus 
lie made consistent and harmonious. The 
seaman would not be entitled to wages 
where the voyage or vessel is lost by force 
majem-e, except fo>: the sei-vice already 
performed. But exti'a wages will be pay- 
able whenever the failure to earn freight 
or the brealcing up of the voyage is caused 
by the acts of the master or owner. This 
construction harmonizes also with the prin- 
ciple enforced in section 4561. That section 
provides, as we have seen, that the seaman 
may be discharged, and three months' extra 
pay be allowed him, whenever, on the report 
of inspectors, the consul is satisfied that the 
vessel was sent to sea unprovided, in any 
important or essential particular "by neg- 
lect or design." This neglect or design may 
have been on the part of the owner or the 
master. In either case the extra wages are 
due. On the whole, my opinion is that the 
exceptions should be overruled. 

But it is proper to observe that on the 
facts set forth in the libel it would seem 
highly probable that the respondent may 
set up the provisions of the act of March 3, 
1851 [9 Stat 635], in discharge of his lia- 
bility. That liability is created by the gen- 
eral rule of the maritime law which renders 
the owner liable forthe acts of the master, 
and it has been attempted in this opinion to 
show that that has not been altered by sec- 
tion 4526 of the Revised Statutes. But to 
this liability the maritime law attached the 
important qualification that the owner might 
discharge himself by abandoning the vessel 
and freight. Ord. de la Marine, liv. 2, tit. 
8, art. 2. The act of March 3, 1851, adopts 
and incorporates into our law the same 
qualification. Section 3 of that act enacts 
that "the liability of the owner or owners 
of any ship for any embezzlement, etc., 
* * * or for any act, matter, or thing, loss, 
damage, or forfeiture, done, occasioned or 
incuri'ed without the privity or knowledge 
of such owner or owners, shall in no case 
exceed the amount or value of the interest 
of such owner or owners respectively in such 
ship or vessel and her freight then pending." 
Under this section it has been held by the 
supreme court that it was the intention of 
congress to adopt the rule of the maritime 
law so far as relates to the owner's liability 
for the torts of the master and to provide 
that if the vessel and freight be totally lost 
the owners are entirely discharged. It may 
be inferred, from the allegations of the libel. 



that the loss of freight and vessel in the 
ease at bar were neai-ly if not quite total. 
It is probable that the vessel was sold for 
not more than sufficient to pay the wages 
of the seamen up to the termination of the 
voyage. These wages have been paid. The 
owner's further liability must be resti-icted 
to any sum obtained on the sale, over and 
above the payments so made to the crew, 
not exceeding in amount three months' extra 
pay. 1 Low. 171 [Hoffman v. Yarrington, 
Case No. 6,580]. 



BROWN (COOPER v.). See Case No. 3,191. 



Case nSTo. 1,999. 

BROWN et al. v. CORCORAN. 

[5 Cranch, 0. C. 610.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1839. 

ACTIOX ON THE CaSE— TRESPASS. 

The reversioner cannot maintain an action 
upon the case against a stranger, who, by per- 
suasion or threats, induces the tenant to attorn 
to a third person, it not being maliciously done. 

At law. Action upon the case [by James 
Brown and wife against W. W. Corcoran], 

The declaration averred that the east half 
of lot No. 2, in square No. 348, in the city of 
Washington, with buildings thereon, was in 
the possession and occupation of one Clem- 
ent Woodward, as tenant thereof, to the 
plaintiffs wife, Sarah Jane, the reversion 
being still in her; that the defendant, well 
knowing the premises, but contriving and 
wrongfully and unjustly intending to injure 
the said Sarah Jane in her revei'sionary es- 
tate and interest in the said parcel of land 
and premises, while the same was so in pos- 
session and occupation of the said Wood- 
ward, as tenant thereof, to the said Sarah 
Jane, entered thereupon, and falsely and de- 
ceitfully represented &c., and threatened, &c., 
to dispossess the said tenant, unless he 
would acknowledge himself tenant of the 
Bank of the United States. The plaintiff 
then denies the truth of the representations 
thus made, and avers that the tenant, being 
deceived by the said false representations, 
and being also intimidated by the threats of 
the defendant to dispossess him as afore- 
said, renounced his tenancy and holding 
from the said Sarah Jane, and acknowledged 
himself tenant to the said Bank of the Unit- 
ed States, and refused any longer to pay 
rent for the said property to the said Sarah 
Jane. 

There was a second count varying from 
the fii-st in the allegations respecting the 
false representations and threats, but sub- 
stantially like the first in all other respects. 
To this declaration the defendant filed a 
general demurrer. 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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R. S. Coxe, for defendant. 

The doctrine of attornment has nothing to 
do "With this case. There is no .injury to 
the freehold, or to the reversion; nor even a 
trespass upon the possession of the tenant. 
The act complained of is not averred to have 
been done maliciously, and there was no 
force or violence; nothing but a conversa- 
tion between the defendant and the tenant. 

R. J. Brent, lor plaintiff, cited 1 Wheat 
Selw. N. P. 371; 1 Sannd. PI. & Ey. 335; 1 
Com. Dig. 272a, 404, 411a, No. 6; 1 Rolle, 
Abr. p. 108, L, 2; 2 Wheeler, Abr. 569, § 16; 
Egremont v. Pulman, 22 Serg. & L. 341 [22 
E. 0. L. 551]; 1 Com. Dig. 279, "Action," 
A; 2 Chit Prec. 778, from which precedent 
this declaration was drawn. 

TBjE court rendered judgment upon the 
demmrrer for the defendant. 
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Case No. S,000. 

BROWN T. CURTIS. 

[5 Mason, 421.]^ 

Circuit Court, D. Rhode Island. Nov. Term, 
1829. 

Partsership— Rights and Remedies inter Se — 
LiABiLiTy OF Partner Handling Partnership 
Assets— Bankruptcy. 

If a company by the articles of partnership 
do their business by agents, and among other 
officers by a treasurer, and onej, of the part- 
ners is appointed treasurer, and afterwards 
fails, owing the jiartnership, as treasurer, the 
company have a right to claim payment of the 
debt out of the separate estate of such partner 
in the hands of his assignees. And if the debt 
is transferred, the same right attaches to the 
holder. 

In equity. Bill [by Alonzo Brown against 
George Curtis]. The facts were, that in 
October, 1827, John A. Wadsworth, John 
Welder, and Joshua B, Wood, entered into a 
copartnership for making steam-engines, un- 
der the firm name of the Providence Steam- 
Bngine Manufacturing Company. The busi- 
ness of the partnership was managed by 
Wadsworth, as agent of the company, and 
Wood carried on during the same time the 
business of a broker in Providence, receiving 
deposits of money, &c. The articles of part- 
nership provided for the appointment of a 
general agent to manage the concern, receive 
monies, and pay the same to the treasurer, 
make payments, &c. &c. They also provid- 
ed for the appointment of a treasurer, who 
was to receive the monies of the company, 
and to whom the partners were to pay the 
installments upon- the capital stock. Wood 
failed in Slay, 1828, having then in his pos- 

* [Reported by William P. Mason, Esq.] 
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session, as treasurer, a balance due to the- 
company of $1,190.98, and having made an 
assignment of all his estate for the benefit 
of his creditors to the defendant, Cm-tis. 
The company failed in August, 1828, and 
all their property was, with the consent 
of tho defendant, assigned to Messrs. Stan- 
ford Newell and Cyrus Dyer, for the benefit 
of theu; ci-editors. In March, 1829, Messrs. 
Newell and Dyer assigned the debt due from 
Wood to the company to the plaintiff, for 
the consideration of $500. The property 
of the company is insufficient to pay their 
debts, and the private property of the part- 
ners is insufficient to pay their private debts. 
The object of the bill is, to obtain payment 
of, or a dividend upon, the debt, out of the 
separate estate of Wood, in possession of 
the defendant, his assignee, the assignment 
being, after certain preferred debts were- 
diseharged, for the equal payment of all 
other creditors rateably. The defendant by 
his answer admitted all the facts stated in 
the bill, except that the plaintiff was a pur- 
chaser for a valuable consideration, of 
which he required proof; and he denied that 
the plaintiff, if a purchaser, was entitled 
to any dividend or payment out of the sepa- 
rate property of Wood. 

The cause was heard at this term upon the 
bill, answer, and depositions in the case. 
It was argued by R. W. Greene, for the plain- 
tiff, and by Searle, for the defendant 

For the plaintiff were cited, 1 Atk. 227,. 
and 11 Ves. 413. 

[Decree for plaintiff.] 

STORY, Chrcuit Justice. " The fact, that 
there has been a good assignment of the- 
debt to the plaintiff, is sufficiently made 
out by the evidence. The question then is^ 
whether the plaintiff is entitled to the relief 
he prays. It is said, that he is not, against 
the separate creditors of Wood, entitled to a, 
dividend out of the separate estate of Wood^ 
because he owes the money as partner, and 
not as a separate concern. Now, upon that 
point the doctrine asserted in the cases at the- 
bar is, that partnership debts are properly 
payable out of the partnership property, and 
separate debts out of the separate property^ 
and until the creditors are satisfied, who- 
have claims on the separate estate, partner- 
ship creditors shall not be admitted to touch 
it Lord Hardwidce, indeed, in Ex parte 
Hunter, 1 Atk. 223, 227, held a broader doc- 
trine in respect to a debt due for advances, 
from the. firm to one of the partners, and 
thought it ought to be paid out of the part- 
nership funds, pari passu, with the other 
debts due to the creditors of the firm. It 
is now imnecessary to say, whether there- 
is more good sense in that, than in the later 
doctrine of Lord Thurlow, which has been 
acted upon by Lord Eldon, that all the joint 
creditors shall first be paid. And it must be 
talten into consideration, that all these 
cases arose in bankruptcy, and were in the 
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exercise of the chancellor's authority ia 
bankruptcy; and the objection is said to 
hare been, that the admission of the debt 
would require an accoimt to be taken of all 
the partnership concerns. That might be a 
good reason for declining the interference 
in a petition in bankruptcy; but it does not 
follow, that upon general principles the same 
rule ought to apply to a bill in equity, es- 
pecially where there is a general assign- 
ment of the party to pay all his debts rate- 
ably, and there is, technically speaking, no 
insolvent act or legal bankruptcy to affect 
the case. 

But waiving all consideration of this point, 
we ai-e of opinion, that here the money was 
not drawn out of the partnership funds, as 
partner. Wood received, and held it in his 
official capacity, as treasurer, and not as 
partner. It was delivered to him by the 
agent of the company under the articles; 
and the agent drew for it from time to time, 
as the concerns of the company required. 
Wood, then, held it, as a stranger or banker 
would hold it, not for his own account, as 
partner, but for the company, and by re- 
ceiving it, he contracted in equity a separate 
debt to the company, as treasm-er, and not as 
partner; so that it falls within the author- 
ity of Ex parte St. Barbe, 11 Ves. 413. See, 
also, 1 Hov. Supp. 650, note 6; Ex parte 
Hargreaves, 1 Cos, 440; Ex parte Harris, 
2 Ves. & B. 212; Ex parte Yonge, 3 Ves. & 
B. 31, 34; 1 Cooke, Bankr. Laws, c. 13. A 
decree must therefore be entered for the 
plaintiff. The parties, however, admit, that 
a final decree cannot now be entered; and, 
unless they agree, let it be referred to a 
master, to ascertain the fund in the hands 
of the defendant, and the rateable propor- 
tion due to the plaintiff Decree accord- 
ingly. 
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Case No. 2,001. 

BROWN et al. v. DECATUR. 

[4 Cranch, C. C. 477.] * 

Circuit Court, District of Columbia. Nov. 
Term, 1834. 

OuARANTT — Assignment of Debt to Guarantob 
— E,E.MEDiEs of Guarantor. 

1. If the obligation of the guarantor has be- 
come absolute, and he pays the debt, he cannot 
maintain an action, in the name of the origi- 
nal creditor, against the original debtor, al- 
though, at the time of payment, he took an as- 
signment of the debt, from the creditor. 

2. But if, at the time of such payment and as- 
signment, it was not meant thereby to extin- 
guish the debt, but that the same should be as- 
signed to the guarantor, and the same was so 
assigned, in consideration of such payment, the 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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guarantor had a right to bring his action in the 
name of the original creditor, against the origi- 
nal debtor. 

Robert Oliver guarantied a debt of ?1,500, 
due by Sirs. Susan Decatur, to Alexander 
Brown & Sons, and when his obligation as 
guarantor had become absolute, he paid the 
money to BrowTi & Sons, and took an as- 
signment of the debt, and brought this suit 
in the name of Alexander Brown & Sons 
against Mrs. Decatur. 

Upon the trial, ilr. Marbury, for the de- 
fendant, prayed the court to instruct the 
jury, that "if they believe, from the evi- 
dence, that the legal plaintiffs loaned to the 
defendant $1,500, by the procurement and 
on the guaranty of Mr. Oliver, who under- 
took so to guaranty, at the request of the de- 
fendant, and that the said R. Oliver, in con- 
sideration of his obligation as such siu'ety, 
having become absolute, paid the said debt 
to the said Alexander Brown & Sons, out of 
his own funds, the said Oliver cannot re- 
cover in this action, although he took from 
the said Browns, at the time of his payment 
an assignment of the said daim on the de- 
fendant" Mr. Marbury contended that the 
debt was extinguished by the payment, and 
the creditor had nothing to assign, and so 
nothing passed by the assignment Bowie v. 
Duvall. 1 Gill & J. 175; Dugan v. U. S., 3 
Wheat [16 U. S.] 172; Barnes v. Blacki- 
ston, 2 Har. & J. 376; Turner v. Egerton, 1 
Gill & J. 430; Hollins v. Barney, 3 Har. & 
J. 437; Chesapeake Ins. Co. v. Stark, 6 
Cranch [10 U. S.] 268. 

Mr. Key and Mr. Dunlop, for the plaintiff. 
The debt was not extinguished. The case of 
Bowie V. Duvaii [supra] is universally ad- 
mitted, by the bar of Maryland, to be in- 
con-ect. See Judge Archer's opinion. It is 
every day's practice in Maryland for the 
surety to pay the money and take an as- 
signment of the debt. 

Mr. Marbury, in reply. If Mr. Oliver be- 
came surety, at the request of the defend- 
ant and was obliged to pay the money, he 
had a right of action in his own name. The 
right of action could not be in both at the 
same time. 

THE COURT (nem. con.) gave the instruc- 
tion prayed by Mr. Marbury; and fm-ther 
(THRUSTON, Circuit Judge, contra), at the 
prayer of the plaintiffs, instructed the jury, 
in substance, that if they find, from the evi- 
dence, that when the amount of the loan 
was so paid by Oliver to the Browns, and 
the assignment was taken, it was not in- 
tended thereby to extinguish the debt but 
that the same should be assigned by the said 
Browns to the said Oliver, and was, in con- 
sideration of such payment, so assigned, the 
plaintiffs had a right to bring this action, for 
the use of the said Oliver, in the manner it is 
brought 

Verdict for the plaintiff for §1,500 and in- 
terest. 
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Case No. 3,003. 

BROWN V. The D. S. CAGE et al. 

D, Woods, 401.]^ 

Circuit Court, E. D. Texas. Dec. Term, 1872. 

Seamen— Negligence of Vessel's Officers— In- 
joky IN the Ship's Service— Remedies. 

1. It is the duty of the owners of a steam- 
boat or other vessel to employ competent and 
skillful officers and mariners so far as this can 
be done by the use of ordinary care. A fail- 
ure in this respect, -which results in the injury 
of one of the mariners, makes the steamboat 
and her owners liable. 

[See Malone v. Western Transp. Co., Case 
No. 8.996; Halverson v. Nisen, Id. 5,970; 
The City of Alexandria, 17 Fed. 396; The 
Governor Ames, 55 Fed. 327.] 

2. The forty-third section of the act approved 
February 28, 1871 (16 Stat. 453), which gives 
any person sustaining loss or injury through the 
carelessness, negligence or willful misconduct 
of any of the officers of a vessel, or their re- 
fusal or neglect to obey the provisions of law, a 
remedy against such officers, does not preclude 
a* mariner from proceeding against the vessel 
for damage suffered by himself in consequence 
of such neglect or misconduct. 

3. The cost of the recovery of a mariner in- 
jured while in the service of the ship is a 
charge against the ship, and may be recovered 
in a proceeding in rem, and if he is injured 
through the negiect or misconduct of the own- 
ers or officers of the vessel, he will be allowed 
damages in the nature of additional wages to 
be recovered in the same manner. 

[Cited in The Guiding Star, 1 Fed. 349; The 
Clatsop Chief, 8 Fed. 768; The City of Al- 
exandria, 17 Fed. 397; The Lizzie Frank, 
31 Fed. 481.] 

[See Brown v. The Bradish Johnson, Case 
No. 1,992, note.] 

Appeal from the district court of the Unit- 
ed States for the eastern district of Texas. 

[In admiralty. Libel by Brown against 
the steamboat D. S. Cage to recover for in- 
juries sustained by a boiler explosion. The 
respondents excepted to the libel in the dis- 
trict court on the ground that libellant could 
not proceed in rem, and the libel Tvas dis- 
missed. Exceptions overruled.] 

F. M. Spencer and W. H. Stewart, for li- 
bellant. 

George Mason and B. T. Wheeler, for 
claimant 

WOODS, Circuit Judge. The libel alleges 
in substance that on February 18, 1872, the 
libellant shipped on board the steamer D. S. 
Cage, then lying at the mouth of Trinity 
river, to serve as a mariner, in the capacity 
of mate; that the owners of said boat failed 
to observe their duty and comply with the 
law by keeping the steamer properly 
manned, and through their negligence and 
that of their servants failed to provide her 
with a first engineer and licensed pilot, 



^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



whereby she was subject to the danger of 
explosion, and that through the careless- 
ness, negligence and misconduct of the own- 
ers and their agents and servants, said 
steamer on the 20th of February, 1872, and 
during the voyage for which libellant had 
shipped, and while he was on board, ex- 
ploded her boiler, breaking the arm and sev- 
' eral of the ribs of libellant, whereby he was 
disabled for two months and prevented dur- 
ing that time from attending to his business 
and afifairs, and was compelled to expend 
one hundred dollars for doctor's bills and 
sixty dollars for subsistence, in and about 
and during his recovery. He alleges that 
his time is worth ?100 per month; and that 
by means of his said hurts, he has suffered 
great pain, and his health and strength have 
been gi-eatly injured and will probably nev- 
er be restored, and his capacity to earn 
wages is thereby gi-eaUy impaired. He says 
he has sustained damages, by reason of the 
premises, to the amount of fourteen him- 
dred dollars. 

Exceptions were filed to the libel in the 
district court which were sustained and the 
libel dismissed, and from the decree of dis- 
missal the cause has been appealed to this 
com"t. The exceptions now relied on are 
the fifth and sixth, -which are in effect the 
same and are in substance that the libel 
does not set out any cause of action against 
the steamer. To sustain this exception the 
claimant advances these propositions: 1. 
That the master is not liable to his servant 
for the negligence of his fellow servant 
while engaged in the same common employ- 
ment In support of this principle a large 
number of authorities collected in Shearman 
& Redfield on Negligence (sections 109, 110) 
are cited. 

It needs but brief consideration to see that 
this principle is not applicable to this case. 
The averments of the libel charge negli- 
gence on the o-wners of the steamer as well 
as the master in not providing officers suita- 
ble for running her with safety. The case 
is not therefore one of negligence of a fellow 
servant simply, but negligence and miscon- 
duct of the common employee is also 
charged. A master is liable to his servant 
as much as to any one else for his own neg- 
ligence. FarweU v. Boston & W. R. Co., 
4 Mete. [Mass.] 49; Young v. New York 
Cent R. Co., 30 Barb. 229; Morgan v. Vale 
of Neath Ry. Co., L. R. 1 Q. B. 149; Mad 
River R. Co. v. Barber, 5 Ohio St 541. And 
if the personal fault of the master proxi- 
mately contributes to the servant's injury, it 
is no defense for him that the negligence of 
a fellow servant (for -which he is not re- 
sponsible) also contributed to bring about 
the injury. Ashworth v. Stan-wix, 107 E. 
O. L. 7(M). It is the duty of the master and 
owners to employ, so far as they can do so 
with the use of ordinary care, servants of 
sufficient care and skiU, to make it probaoie 
that they will not cause injm-y to each otii«* 
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by the lack of those qualities. Shear. & 
R. Neg. § 90. This, it is averred in the libel, 
the owners of the steamer did not do. We 
think that this averment, by including the 
owners of the boat in its terms, clearly takes 
the case out of the rule of law cited by 
claimant. 

2. The claimant, in support of his excep- 
tion, next relies upon section 43 of the act 
of congress, approved February 28, ISTl, en- 
titled "An act to provide for the better se- 
curity of life on board of vessels propelled 
in whole or in part by steam, and for other 
purposes." 16 Stat. 453. This section pro- 
vides that the master and owner of any 
vessel, or either of them, and the vessel it- 
self, shall be liable to any passenger for any 
damage sustained by him or his baggage 
from explosion, fii'e, collision, or other cause, 
if it happens through any failm-e or neglect 
to comply with the provisions of the law. 
And any person sustaining loss or injury 
through the carelessness, negligence or will- 
ful misconduct of any captain, mate, engi- 
neer or pilot, or his neglect or refusal to obey 
the provisions of the law, may recover dam- 
ages for such loss or injury from the cap- 
tain, mate, engineer or pilot causing such 
loss or injury. Claimant seeks to draw the 
inference from this section, that a mariner 
on a vessel is precluded from a suit against 
the vessel for any injury done him, because 
an action against the vessel is given to pas- 
sengers only for damage from fire, explosion, 
collision or other cause arising from neglect 
or failure to comply with the law, and that 
he is remitted by the last clause of the sec- 
tion to an action against the captain, mate 
or other officer who caused such injury. I 
think this inference is unwarranted. The 
provisions of the act in question are cumu- 
lative, and are not intended to interfere 
with the rights of sailors under the mari- 
time law, or to deprive them of remedies 
given them by that law. 

But I think it is clear that this libel is 
good for a part, at least, of the amount 
claimed. "There is, by the general law 
merchant, an obligation upon every ship 
owner or master to provide for a seaman 
who becomes sick or wounded or maimed 
in the discharge of his duty, whether at 
home or abroad, at sea or on land— if it be 
not by his own fault— suitable care, medicines 
and medical treatment, including nursing, 
diet and lodging." Laws of Oleron, arts. 
6, 7; Laws of TVisburg, art 19; Laws of 
the Hanse Towns, art. 39; Hai'den v. Gor- 
don [Case No. 6,047]; The Forest [Id. 4,936]; 
The George [Id. 5,329]. Applying this prin- 
ciple, it seems to me clear that the libellant 
is entitled to a part at least of the claim 
which he makes, namely, for the expense 
of his recovery, and when his injury arose 
from the misconduct of the officers of the 
vessel, that he would at least be entitled 
to wages dm'ing his recovery. 

The only question which it appears to me 



can be made is, whether he can sue in rem, 
or is compelled to proceed against the mas- 
ter and owners. The authorities all sus- 
tain the proposition that the cost of the re- 
covery of the seaman is a charge against 
the ship. Mr. Justice Story, in Harden v. 
Gordon [supra], declares that "the positive 
ordinances of the principal maritime nations 
make these expenses a charge upon the 
ship." And Judge Ware, in The William 
Harris [Case No. 17,695], says: "There is 
not a single principle of maritime law more 
generally recognized by the usages of all 
commercial nations than this, that the ex- 
penses of the sickness of any of the crew 
shall be borne by the vessel." If this be 
the maritime law, it follows that the sea- 
man may have his remedy in a suit against 
the ship. That the wages of a seaman may 
be recovered in a proceeding in rem, no one 
questions. This is the maritime law, and is 
expressly provided in the 13th admiralty 
rule. The expenses of the care of a sea- 
man are considered as in the nature of 
wages. In Harden v. Gordon, supra, Mr. 
Justice Story says: "The expense of the sea- 
man's care is in the nature of additional 
wages dm-ing the period of sickness. It 
stands upon the same analogy as the com- 
pensation allowed by om' laws in cases of 
short allowance of provisions and water, 
where it is expressly provided that the 
amount shall be recoverable in the same 
manner as wages." Act July 20, 1790, § 9 
(1 Stat. 135). So in The Madonna D'Idra, 
1 Dod. 37, where a claim was made on be- 
half of Greek sailors for subsistence after 
their discharge from the ship, as well as for 
antecedent wages, the court did not hesitate 
to decree it "It is," said the learned judge 
on that occasion, "wages paid in another 
form; it is part of the compensation for 
their labor, and according to the law of the 
country to which these men belonged, sub- 
sistence in the intermediate time must be 
presumed to form part of the contract for 
the payment of wages." In what respect 
does subsistence in case of a discharge dif- 
fer from additional subsistence in case of 
sickness? To use the language of the court 
it is "but wages in another form;" additional 
wages to meet additional expenses, and con- 
stituting, if the maritime law and usage up- 
hold the claim, a part of the contract 

I am therefore of the opinion that the ex- 
penses of recovery, being in the nature of 
wages, may be sued for in rem. I am 
strengthened in this view by the fact that in 
the Louisiana district it is the practice un- 
questioned to bring actions in rem for the 
expenses of the crn-e of seamen. But what 
relieves this case of all doubts is the fact 
that a part of the claim set up in the libel 
is the claim for wages d;u-ing the time of 
libellant's convalescence. This brings the 
case directly within the 13th admiralty rule, 
and authorizes this proceeding in rem. I 
am of opinion, therefore, that this suit is 
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properly brought in rem, and that the ex- 
ceptions must be overruled. 
Deci'ee accordingly. 



Case K"o. S,OOS. 

BROTS^ V. DITCHESXE. 
[2 Curt 97.]^ 
Circuit Court, D. Massachusetts. Oct. Term, 
1854 
Pleading — Demurrer. 
If there be one good plea on the record, and a 
demurrer be filed, alleging that "the several 
pleas" are not sufficient, this will be intended 
to be taken to all the pleas, and must be over- 
ruled. 

[At law. Action by John Brown against 
Duchesne for the violation of a patent right 
Plaintiff interposed a demurrer to the pleas, 
which was overruled.] 

R. H, Dana, Jr., in support of demurrer. 
I. J. Austin, contra. 

CURTIS, Circuit Justice. This is an ac- 
tion on the case for the violation of a patent 
right. The defendant pleaded the general 
issue and two special pleas. The plaintiff 
demmxed, commencing his demuiTer as fol- 
lows: "And the said plaintiff says that the 
several pleas by the said Duchesne, in man- 
ner and form aforesaid pleaded, and the mat- 
ters therein contained, are insufficient to bar 
the plaintiff," &c., in the usual form of a de- 
mmrer. And he assigns several causes of 
demiurrer specially. "Without regax'd to the 
defects of form specially pointed out, if this 
demm'rer is taken to all the pleas, and any 
one is found good, the demurrer must be 
overruled. There is certainly one good plea, 
for the general issue, in the usual form, is 
upon the record. And it is dear the demur- 
rer covers all the pleas. It applies in terms 
to the several pleas, which means all the sev- 
eral pleas. There is a settled form' of re- 
plying to one or more pleas to the exclusion 
of others, which is "as to the said pleas by 
the said defendant secondly, or secondly .and 
tliii"dly above pleaded," &e. When not thus 
restricted, the legal intendment is, that all 
are included in the answer made to them. 
The demurrer must be overruled. 

[NOTE. For decision overrulinp: a subse- 
quent demuner, see case following (No. 2,0(>i).] 



Case nS"o. S,004. 

BROWN V. DUCHESNE. 

[2 Curt. 371; ^ 4 Am. Law Reg. 152.] 

•Circuit Court, D. Massachusetts. May Te^'m, 

1855.= 

Patents — Infiunge.ment — Equipjient of For- 
eign Vessel. ' 
1., Where a French vessel was rigged in 
France, with gaffs which had been patented in 

^[Reported by Hon. B. R. Cnrtis, Circuit 
Justice.] 

^ [Affirmed by the supreme court in 19 How. 
4Fii:D.CAS. — 24 



the United States, lield, that as the faffs were 
placed on the vessel when she was built, as part 
of her original equipment, in a foreign country 
by persons not within the jurisdiction of our 
patent laws, they were not within their appli- 
cation, but exempted. 
[See note at end of case.] 

2. The patent laws were not intended to ap- 
ply to and govern the structure or equipment of 
a vessel of a foreign friendly nation, resorting 
to our ports, by our consent, for purposes of 
lawful commerce. 

[See note at end of case.] 

[Distinguished in Gardiner v. Howe, Case 
No. 5,219.] 

At law. This was an action on the case 
for the violation of letters patent, granted 
by the United States to the plaintiff [John 
Brown] for an improvement in the gaffs of 
vessels. The 'defendant [Duchesne] pleaded. 
In substance, that he was the master of a 
French vessel called the Alcyon, built and 
owned in a French port, and officered and 
manned by Fx-ench subjects; that the im- 
provement in question was placed on the 
vessel when built and as part of its original 
equipment; that the vessel had come into 
the port of Boston, in the com*se of a law- 
ful trading voyage, having the said improve- 
ment attached, as part of her rig and equip- 
ment; and that this was the only use made 
thereof by the defendant. Thex-e were other 
allegations in the plea, but the opinion of 
the com't did not rest on them. To this 
plea, there was a demurrer, which was join- 
ed. [Demurrer overruled.] 

[For prior decision overruling a demxnrrer, 
see preceding case (No. 2,003).] 

R. H. Dana, Jr., in support of demiu'rer. 
Ivors J. Austin, contra. 

CURTIS, Circuit Justice. The letters pat- 
ent conferred on the plaintiff the exclusive 
right to use the thing patented, witliin the 
United States, The terms of the graht are 
broad enough to include every use, by. all 
persons within the ten-itory of the United 
States. But this grant and the exclusive 
rights conferred by it, are creatures of the 
municipal law of our country; and however 
comprehensive may be its terms, they can- 
not be so construed as to include, either per- 
sons or things, not within the jurisdiction of 
the patent laws. Persons or things may be 
out of the jurisdiction of a municipal law, 
either because they are locally, where it is 
not in the power of our country to extend 
its operations, or because the nation has 
chosen not to exert its entire legislative pow- 
er, but to leave particular pei-sons or things, 
though within its dominion, free from the 
operations of its laws. This last exemption, 
depending solely on the will of the nation, 
may either be entire, or partial and limited, 
according to its own choice, which may be 
manifested through the legislative powei-, by 
express exemptions or restrictions in -the 
text of written laws, or it may be derived 
from the usages ana practice of civilized na- 
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tions, aud tlie presumed intent of each, to 
conform thereto, until an opposite purpose 
is manifested; and in the absence of posi- 
tive legislation, courts of justice in this 
country and in England have constantly and 
rightfully exercised the power of determin- 
ing, in what cases and to what extent, it is 
the will of the nation, not to extend to for- 
eigners or their property, the municipal laws, 
which in similar cases, govern our own citi- 
zens. A few instances of this, may use- 
fully he adverted to. In the case of The 
Exchange, 7 Cranch [11 U. S.] 116, it Avas 
decided, that a public armed vessel, of a 
sovereign at peace with the United States, 
is not within the jurisdiction of any of om- 
tribxmals, while lying in a port of the United 
States. The 29th section of the collection 
act of 1799 (1 Stat. 648) authorized the seiz- 
ure of any vessel, which having arrived 
within the limits of any district of the Unit- 
ed States, from any foreign port or place, 
should depart or attempt to depart, before 
making report or entry. A vessel arrived 
in the river St. Mary's, whose waters he- 
longed in common to the United States and 
the king of Spain. She was not bound to 
the United States, but was imdoubtedly 
within the limits of one of its collection dis- 
tricts, and fully within the words of the act. 
There could be no doubt of the power of the 
United States to compel an entry, if it had 
seen fit to exert it But it was held, that such 
an assumption of jurisdiction was not in- 
tended, and that the seizure was not law- 
ful. The ApoUon, 9 Wheat. [22 U. S.] 362. 
In re Bmce, 2 Gromp. & J. 437, property of 
a testator, who was an American citizen 
domiciled in the United States, though ad- 
ministered on by an English executor, and 
bequeathed to English legatees, was held 
not to be within the act imposing a duty on 
the payment of legacies, upon a pi-esumed 
intent of parliament not to include the prop- 
erty of a foreigner who was not bound to 
contribute to the support of the British gov- 
ernment. See, also, the case of Universities 
of Oxford & Cambridge v. llichardson, 6 
Ves. 689; Thomson v. Advocate-General, 12 
Clark & F. 1. 

Upon the same footing of a presumed con- 
sent of the nation, rests the well settled ex- 
emption of ambassadors and pxiblic min- 
isters, from the jm'isdiction of the laws of 
the country to which they are accredited. 
And, indeed, those numerous cases of con- 
tract, and distribution of personaltj', the 
status of persons, and many other relations, 
which are allowed to be governed by the 
laws of the domicil or of the place of the 
contract, though foreign to the nation which 
permits their operation, are all instances of 
partial exemption of the persons or property 
of foreigners from the jm-isdiction of our mu- 
nicipal laws, not provided for by any express- 
ed will of the le;?islative power, but implied 
by com-ts of justice, fi-om their general fit- 
ness and convenience, and from the presumed 



acquiescence of our country in principles 
and usages, which civilized coiTnti'ies gen- 
erally have practised. Conceding therefore,, 
that this French vessel was within cm* ter- 
ritory, and subject to all om- laws, so far as- 
it was the will of the United States to ex- 
tend those laws over it, and that the terms 
of the grant to the plaintiff are broad 
enough to cover every use of the thing pat- 
ented, within the jurisdiction of the laws of 
the United States, the inquiry still remains, 
whether a law of this character, was in- 
tended by congress to apply to and govern 
a vessel of a foreign friendly nation, enter- 
ing om' ports, by om- consent, for pxu-poses 
of trade. I say by our consent, not only be- 
cause om' convention with France gives to 
French vessels the right to enter our ports 
and ti-ade here, but also because, if there- 
were no such convention, our consent would 
be implied imtil something was done to 
manifest our intention not to permit it; and 
I prefer to place this case, not upon the ef- 
fect or operation of any ti-eaty, which indeed 
does not seem to have any particular bear- 
ing on the case, but upon broader principles, 
which include vessels of all friendly na- 
tions, resorting hither for lawful connnorce. 
While on the high seas, a vessel is deemed 
to be part of the territory of the nation to 
whose citizens it belongs, and under whose 
flag it sails. Even there, however, it is sub- 
ject to be arrested and searched in time of 
war, by public armed sliips of a belligerent 
power, duly commissioned. And when it 
enters waters belonging exclusively to an- 
other nation, it undoubtedly becomes subject 
to the municipal laws of that nation, to the 
extent, and in the particulars which that 
nation may determine. It is also true, that 
for the encouragement of commerce, and to 
avoid those occasions for complaint which 
tend to disturb the peace of commercial 
states, civilized nations generally, have for- 
borne to extend some of their municipal laws 
over private vessels of friendly nations en- 
tering their ports for trade. Unless excep- 
tions are made by stipulations in treaties, 
those municipal laws which protect the pub- 
lic health and peace, and the seciu'ity of the 
persons and property of citizens, the morals, 
the policy, and the revenue of the nation, as 
well as remedies upon contracts, aud in some 
cases for torts, are ordinarily extended over 
foreign vessels and the persons on board of 
them. Beyond these, it is understood, that 
by the general consent of civilized states, 
the vessels of one nation, though within the 
ports of another, carrj' witli them the laws 
of their country, whicli still govern the 
rights, duties, and obligations of those on 
board; and that to the extent of this latter 
jm-isdiction, and for the pm-pose of enabling 
it to exist, the vessel is deemed to be a part 
of the territory of the nation to which It 
belongs. Both the executive and legislative 
departments of our government have recog- 
nized this principle. The former, in its dip- 
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lomatic intercourse -with other states, and 
the latter, by positive enactment. See ilr. 
Webster's Letter to Lord Asbburton, 6 Web- 
ster's Works, 301; 4 Stat. 115, § 5. See. also, 
Vatt Law Nat lib. 1, c. 19, § 216. 

The right of every nation, by its laws, to 
regulate the sti*ucture and equipment of its 
vessels of commerce, must be allowed to be 
complete and entire. At the same time, 
every other nation has a right to exclude 
from its ports, all vessels having, or not 
having a particular structure or equipment, 
and to admit them, only on conditions which 
its own welfare prescribes. This power of 
exclusion, either absolute or conditional, is 
as clear of doubt as the former right; but, 
considering the nature of the subject, and 
the manner in which it has been treated in 
the intercom-se of nations, it is apparent, 
tliat any exercise of this power, by one na- 
tion, over the structure or equipment of the 
vessels of another, ig a thing of grave im- 
portance. In the first place, it is the interest 
of each nation that the powers belonging 
to every sovereign state, as such, should not 
be diminished or restrained, for they are in- 
struments for the benefit of the people who 
constitute the state; and nothing shoidd be 
done by one nation, tending to embarrass 
then' free exercise by another, unless it is 
clearly required by a just regard to its own 
welfare. Looking to this particular subject 
of the admission of the vessels of one nation 
into the ports of those of another, for the 
pm-poses of ti-ade, we find that it has been 
the subject of treaties and conventions, and 
that the conditions upon which admission is 
allowed, and sometimes the particulars in 
which munidpal laws shall operate, have 
been regulated by precise stipulations. It 
cannot be doubted,* that in the apprehension, 
especially of all commercial states, the par- 
ticulars in which the vessels of one country 
shall be controlled or affected by the mu- 
nicipal laws of another country, while lying 
in its ports, is a distinct subject of legisla- 
tion, quite aside from its internal affairs, 
and to be influenced by considerations very 
different from those which would determine 
the grant of a monopoly affecting the do- 
mestic trade of the cotmtry. To say, that 
when congress legislated respecting patents, 
it had in view this matter, and intended to 
enable private citizens to interfere with the 
structure or equipment of foreign vessels, 
seems to me not admissible. Such an inten- 
tion may be manifested by express enact- 
ment, extending in terms to some or all for- 
eign vessels; it may even be deduced from a 
law, broad enough in its general terms, to 
embrace such vessels, and which, from its 
subject-matter, and the mischiefs to be rem- 
edied, may fairly be considered to have been 
designed to include such an exercise of 
power. But in making the laws concerning 
patents, congress was legislating alio intuitu. 
There is no sufBcient reason to suppose that 
they designed to touch the subject of the 



structure or equipment of foreign vessels. 
It is, to say the least, extremely question- 
able, whether it would consist with that 
comity- which is due to foreign nations, if 
we were to enable private persons to exact 
damages or compensation, for the use of 
something, which the owner of the foreign 
vessel used in its stmctui-e, in conformity 
with the laws of his own country, where the 
vessel was built. It would seem to be very 
difficult also, to adjust the rate or amount 
of compen..ition or damages, for a use 
which is undoubtedly lawful, even under 
our municipal law, before the vessel enters 
our waters, and as soon as it leaves them. 
Certainly the use in our waters, by a vessel 
belonging to a foreign country, is almost an 
unappreciable part of the use of a thing 
patented. 

But I do not rest on these considerations. 
My opinion is, that the patent laws of the 
United States are not extended over foreign 
vessels visiting our ports, so as to affect the 
structure or equipment which they bring 
hither. Judgment must be rendered for the 
defendant on the demm-rer. 

[NOTE. Plaintiff brought error, but the fore- 
gomg decision was affirmed by the supreme 
court on the ground that an improvement in 
the construction and equipment of a foreign ves- 
sel, for which a patent has been obtained in tlie 
United States, can be used by such vessel with- 
in the jurisdiction of the United States while 
she IS temporarily there for the purpose of com- 
merce. Brown v. Duchesne^ 19 How. (GO U. S.) 
loo.j 

BEOWN (DUNBAH v.). See Case No. 4^29. 
BROWN (ELLERY v.). See Case No. 4,383. 
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BROWN V. The ELYTRA HARBEOK. 

DBetts* Scr. Bk. 214.] 

District Court, S, D. New York. April 19, 
1851.* 

Shipping— Bill of Lading —Liability for Loss 
OF Baggage— Evidence of Loss — Sufficiency 
— Presumption. 

[1. The fact that owners of a vessel and her 
officers treated a receipt, asserted to have been 
given by the mate, as genuine and authentic, 
is sufficient evidence that the mate signed it 
and gave it by authority.] 

. [2. The receipt having gone directly into the 
possession of the shipper's agent, and remained 
there until the trial, the shipper could not ob- 
ject that the insertion of the words "personal 
baggage" in the receipt was improper, and not 
binding on her,] 

[3. The- incompetency of a witness as to the 
loss of goods shipped is immaterial, where the 
loss has been sufficiently otherwise proved.] 
_ [4. A vessel is not liable for failure to de- 
liver at its destination personal baggage gra- 
tuitously carried, and unaccompanied by the 
owner, where there is no proof of actual neg- 
ligence or misconduct, or of improper delivery 
on the part of the earner.] ' 

^ DJevei-sed in The Elvira Harbeek, Case No. 
4,424.] 
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[5. In such a case, a pvesumption of want of 
proper care or dilijience does not arise from the 
fact of nondelivery.] 

[lu admiralty. Libel by Jeanette Brown 
asraiiist the bark Elvira Harbeek for dam- 
a.a:es for failure to deliver goods shipped (I. 
PL and W. H. Harbeek, claimants). Dis- 
missed.] 

BETTS, District Judge. The libellant and 
her family, emigrants from the Prussian 
provinces to the United States, sent from 
Aix la Chapelle, to Antwerp ten boxes and a 
basket, containing mechan'c's tools and wear- 
ing apparel, with directions to her brother 
and agent to take passage to America for 
herself and familj', and to place the goods 
on board the same ship. She and her fam- 
ily reached Antwerp before the goods ar- 
rived there, and her brother, not being able 
to obtain passage for her family with him on 
board the Elvira Harbeek, took their pas- 
sages on board the ship Roscoe, to sail from 
the same port. The Elvira Harbeek was a 
passenger ship, and laden with emigi-ants, 
and it is alleged in the answer of the claim- 
ants that her entire hold was chai-tered for 
that pm-pose to Clive & Striker, persons en- 
gaged in the passenger business, but no 
proofs are given to that fact. 

Clive & Striker represented to the agent of 
Ihe libellant, when he paid for her passage 
and that of her family, that they were enti- 
tled to take baggage and effects to the 
amount of over one ton weight each, without 
paying freight therefor, and, if the baggage 
went in another ship, the freight then would 
bo light,— from $1.00 to .?2.50 per ton,— and 
they engaged, if it did not go in the Roscoe, 
to send it in the Elvira Harbeek. The agent 
proves he saw eleven packages belonging to 
libellant and her family delivered on board 
the Elvira Harbeek, and that Clive & Strik- 
er delivered to him a receipt therefor, pTu- 
porting to be signed by the mate of the ship. 
The packages consisted of eight boxes, two 
trunks, and one oval basket, proved by a son 
of the libellant to be the same description 
of packages that were sent by libellant 
from Aix la Chapelle to Antwerp. On the 
arrival of the vessel in New York, that re- 
ceipt was taken to the vessel, and the mate 
delivered eight boxes, but could find nothing 
of the basket and two trunks. For the loss 
of those and the value of their contents this 
action is brought. The receipt given by the 
mate is headed in pencil mark, "Personal 
bjiggage," and aclniowledges 10 boxes re- 
ceived on board, and at the bottom "one 
small basket'' is added in writings 

For the claimants it is insisted that the due 
execution of the receipt is not proved, nor 
that the person signing it was mate of the 
ship. But when taken to the ship and the 
oflice of the claimants in pursuit of the 

goods, it was acted upon as genuine and au- 
thentic by the officers of the ship and the 

claimants, and that, prima facie, is sufficient 



evidence that it was signed by the mate, and 
that he could rightfully give it. 

For the libellant it is urged that the de- 
scription in pencil mark of "personal bag- 
gage" is not to be regarded, as no proof is 
given that the writing was on the paper, when 
it was delivered by Clive & Stiiker at Ant- 
werp. But the receipt went directly into 
possession of the agents of the libellant, and 
remained there and with her until produced 
on the hearing, and it does not now lie with 
her to object to the insertion of those word.^; 
as improper and not binding upon her. Her 
act is an implied admission that they consti- 
tuted a part of the receipt when originally 
given. The loss of the basket and two 
trunks is sufliciently proved without the tes- 
timony of Adolph Bi*own, the libellant's son, 
and one of the emigrant family, and it is not, 
therefore, neeessaiy to consider the question 
raised as to his competency as a witness in 
the cause. 

The packages were palpably received by 
the ship as the baggage of passengers who 
were to come in her. No notice was given 
the master or mate that the owners of the 
baggage had taken their passage on anotlier 
ship. The ship is cleai-ly chargeable at law, 
as a common carrier, for the safe delivery 
of the personal baggage of her passengers 
taken on boai'd, and for its value in case of 
loss. This doctrine has been fully discussed 
and explicitly settled in this state in various 
cases (9 Wend. 85; 13 Wend. 611; 19 Wend. 
234 and 251), and finally by the com-t of 
errors (Powell v. Myers, 26 Wend. 591). The 
liability is enforced on the caiTier because 
of his public occupation, and because he un- 
dertakes to ti-ansport the goods for hire. In 
tlie case of the personal baggage of passen- 
gers that hire, or freight, need not be de- 
manded or paid as a distinct compensation, 
but will be presumed included in the passage 
money charged. It was long urged to be a 
protection to carriers against claims for lost 
baggage that the carrier received no com- 
pensation for carrying it (Hawkins v. Hoff- 
man, 6 Hill, 586); but the courts decidetl 
that the passage money paid by the passen- 
ger must be accepted as a general compen- 
sation for his transportaiion and that of his 
baggage. The like doctrine would apply to 
a charterer of the vessel who pays in a 
gi'oss sum for the charter privilege, and that 
accnies against the ship as freight paid on 
the various parcels ti'ansmitted by the sev- 
eral shippers -who do not ordinarily, in such 
case, pay freight directly to the ship. But 
this case cannot be placed on that footing 
because the agent of the libellant proves tliis 
shipment on this vessel did not go under 
their privilege of charterers. 

When the baggage is sent without paying 
freight, and the passenger does not accom- 
pany it personally or by his agent, the car- 
rier is then merely a naked bailee, and is 
answerable, probably, only in case of gross 
negligence. Boyce v. Anderson, 2 Pet. [27 
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U. S.] 156. Certainly for nothing more 
than ordinary care and diligence in respect 
to the ti'ansportation and safe-keeping of the 
property (Ang. Carr. §§ 20, 21; Tracy v. 
Wood [Case No. 14,130]), laying out of view 
the inquiry whether baggage so put on board 
is hot evidence of a fi-audulent purpose to 
defeat the cai-rier of his reward, and ad- 
mitting tlie transaction to have been bona 
fide. 

The case depends upon the question of law 
whether a ship-owner, when goods are trans- 
ported in his ship without agreed compensa- 
tion, direct or indirect, for their carriage, is 
answerable for their safe delivery upon the 
footing of his receipt for them alone. I 
think tlie authorities, as well as the princi- 
ple governing the law of carriers, exoner- 
ates him I'l'om responsibility' for the prop- 
erty miless the shipper proves ordinary care 
and diligence in their carriage and safe keep- 
ing was not exercised by the ship. 

Upon tlie proofs as they stand before the 
court it is to be presumed the two trunks 
and basket (if put on board the ship) were 
stolen on the passage or on the arrival of the 
ship, or were taken ashore by mistake with 
other luggage not belonging to the libellant, 
and then the remaining inquiry is whether 
the ship is liable either in case of the feloni- 
ous stealing of tlie property or a mistake 
committed in landing or delivering it The 
law undoubtedly is that if a mere mandatory 
accepts property on an undertalcing, entirely 
gratuitous, to deliver it to another, and omits 
to perform the engagement, whereby tlie 
mandator is prejudiced, an action will lie to 
recover the damages so sustained. Story, 
Bailm. § 171 c and d. So also if he do any act 
prejudicial to the mandator, in respect to 
the carriage or delivery. The burthen of 
proof to show misfeasance or blamable neg- 
lect of duty in the bailee lies upon the plain- 
tiff (Ang. Carr. §§ 38-40), and the mere fact 
that the act agreed to be done has not 
been performed does not charge the bailee 
witli culpable negligence. Accordingly it is 
not euougli for the plaintiff to show the 
bailee had but detained the property en- 
trusted to him to be carried gi-atuitously; 
he must also- prove that the bailee has omit- 
ted tliat care and diligence which bailees 
without hire, of ordinary prudence, usually 
take of property of like nature. Tracy v. 
Wood [supra]. The supreme court of 3Ias- 
saehusetts decided that a railroad company, 
ti'ansporting goods as a common carrier for 
liu'e, is not answerable for their loss whilst 
deposited in their store or warehouse gi-atui- 
tously, unless a want of proper care and 
reasonable diligence is proved against them. 
Thomas v. Boston & P. R. Co., 10 Mete. 
C\Iass.] 472. A part of the goods were taken 
from the store-house, and a part were lost 
whilst left there by the owners; and it is 
held the raiU'oad was not responsible for the 
goods lost. 

Bailees subjected to ordinary care and dili- 



gence are not answerable for goods taken 
away by robbers or thieves (Brind v. Dale, 
S Cai-; & P. 207; 34 E. C. L. 355; Story, 
Bailm. § 39; Ang. Carr. § 48), although the fact 
of loss may impose on them the necessity of 
giving satisfactory evidence that the goods 
had been stored and kept with reasonable 
care or ordinary diligence. This usually is 
a question of fact (Ang. Carr. § 51), and, so 
far as the court is to presume upon the fact, 
I shall hold on the evidence that the basket 
and ti-unks, if put on the ship, were stored 
away and kept there with the usual and 
proper care. It is accordingly incupabent on 
the libellant to prove that they were de- 
livered from the ship improperly by tliose 
entrusted witti her unloading. The libellant 
fails supplying any proof fastening actual 
negligence or misconduct on the ship in de- 
livering the goods, and she is not entitled 
to the presumption tliat tlieir loss was so 
I occasioned, and not by being purloined. 

I think upon the evidence the ship is not 
chargeable for the value of the two trunks 
and basket, and tbat the libel must be dis- 
missed, with costs. 

[NOTE. Reversed by tlie circuit court in 
Case No. 4,424.] 
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Evidence — Official Cektific \'fe — Depositioss — 
Presumptjos — Custom and Usage— Land Wau- 
KANT — Ejectment — Title to Suppoht — Evi- 
dence — Mesne Phofits. 

1. A certificate, of the secretary of the com- 
monwealth of Pennsylvania, "that the certifi- 
cate annexed thereto, of the receiver general, 
is a true extract from a certificate of that of- 
ficer, dated 2d May, 1794, now remaining on 
file in the ofiice of the secretary of the com- 
monwealth; which contains the names of 
persons, to whom warrants were granted, and 
the amount of money paid, sealed with the 
lesser seal at that time-; and that the usual 
practice is not to afl5x the seal of his oifice, un- 
til it appears by a certificate, that the purchase 
money has been paid;" is not evidence, to show 
at what time the seal of the governor was af- 
fixed to a warrant. 

2. The deposition of a witness, who resides 
three hundred miles from Philadelphia, taken 

^ [Reported by Richard Peters, Jr.] 
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de bene esse, cannot be read in evidence; un- 
less the witness was served with a subpoena, 
and it appears, that from some sufficient reason 
he cannot attend. 
[See Banert v. Day, Case No. S36.] 

3. A patent for land, lying in the New Pur- 
chase in Pennsylvania, is evidence, that all the 
previous steps leading to it had been regularly 
pursued, unless the contrary is proved by the 
lierson, who attempts to impeach the validity 
tliereof. 

[Cited in Whitford v. Clark County, 119 U. S. 

525, 7 Sup. Cl. yOS.] 
[See Polk v. AVendoU, 9 Cranch (13 U. S.) 

87, 98.] 

4. The certificate of a public officer, of acts 
done in the execution oC his duty, is not to be 
impeached by the evidence of a single witness. 

5. A warrant for land is, according to long 
and uniform practice, dated on the day the ap- 
plication is made for the land, although it is 
retained in the office until the purchase money 
is paid; when, and not before, it issues to the 
party. 

[Cited in Herron v. Dater, 120 IT. S. 474, 7 
Sup. Ct. 625.] 

6. The date of the warrant, and not that of 
the payment of the purchase money, is the 
period from which the two years, allowed for 
the settlement of lands in the New Purchase, 
are to run. 

7. It is not necessary to produce a conveyance 
from a warrantee, whose name was only made 
use of for the purpose of enabling a party to 
appropriate the tract surveyed in his name, and 
J he application for which was made at the 
same time with those of many others laid down 
in a connected plot. 

S. The title of the warrantee, if he was real- 
ty the applicant for the land, could not be sup- 
ported at law, against one who had paid the 
purchase money, and obtained a patent for the 
land; the remedy of the warrantee, could only 
be asserted and decided in a court of equity. 

[Cited in Herron v. Dater, 120 U. S. 472, 7 
Sup. Ct. 624.] 

9. In a trial at law, the production of a pat- 
ent for a ti'act of land, is sufficient to remove 
all legal objections to the title of the patentee, 
on the ground of non-performance of the condi- 
tions on which the patent was to issue. 

10. When the term of the plaintiff in eject- 
ment expires before the trial, although posses- 
sion of the property cannot be recovered, yet 
he may proceed for damages, for the trespass,. 
and for the mesne profits. 

11. In an action for mesne profits, the confes- 
.*<ion of entry by the defendant in the eject- 
ment, is sufficient evidence to enable the plain- 
tiff to recover damages, and mesne profits; 
alitor, when, the judgment in the ejectment was 
obtained by default. 

At law. Ejectment for land in Erie coun- 
ty, north and east of the Ohio and AHeghany 
rivers and Conewango creek. The plaintiff's 
title consisted of a xiatent to certain persons, 
as trustees for the Population Company of 
Penns^'lvania, and a lease by the ti'ustees 
in 1808, to the lessor of the plaintiff for 
seven 3'ears, to commence from the 1st of 
March, 1807. The patent, whicli bore date 
on the 26th July, 1799, recited, that it was 
granted on a warrant issued to WiUiam 
Giss, the 30th of May, 1792, which liad been 
ti-ansferred by him to the patentees. It was 
proved, that the pm-chase money had been 



paid, by the patentees, on the 14th of June, 
1794. 

The defendant's title, was foimded on a 
vacating warrant, issued to him in March, 
1804. reciting, that the conditions, upon 
wliicli the warrant to Giss had been gi-anted, 
had not been complied with; the application 
for which warrant was accompanied with 
affidavits, stating, that GaUoway had made 
an actual settlement on this land, in 1779, 
prior to the 26th of July. Under this war- 
rant there was a regular survey, for the 
defendant. 

The plaintiff proved the defendant to have 
been in possession of the land in question, 
in the year 1808, when this suit was brought. 

In order to show, at what time the lesser 
seal was affixed by tlie governor to the 
plaintifE's warrant, the defendant offered in 
evidence, a certificate of the secretary of 
the commonwealth, "that the certificate an- 
nexed of the receiver general, is a true 
extract from a certificate of that officer, dat- 
ed the 2d May, 1794, now remaining on file 
in the said office; which certificate contains 
the names of four hundred persons, to whom 
warrants were gi-anted for land, and of the 
amounts of the purchase money; sealed 
with the lessor seal at that time; and that 
the usual practice is, not to affix the seal 
in this office, till it appears by a certificate 
from the receiver general, that the pm*chase 
money has been paid." 

This evidence was objected to for the 
following reasons: First, that the certifi- 
cate of the receiver general, is stated to be 
only an extract from the original certificate, 
sent to the office of the department of state. 
Second, that it is a copy of a copy; whereas 
a certificate might and ought to have been 
produced, from the office of the receiver 
general. Third, that the certificate of tlie 
secretary does not state, that he obtained 
his knowledge of the time when the seal 
was affixed, from the records of the office. 
Fourth, that he certifies what was the prac- 
tice of that office, which if it existed, ought 
to have been proved in the usual way. 

BY THE COURT. This certificate is of- 
fered for no other purpose than to show, 
when the seal was affiLxed to this warrant, 
and if this had been shown by a certified 
copy from the records of the office, or if the 
officer had certified any regular documents 
of the office, by which it would appear, that 
the seal was affixed at any partieifiar time, 
it would have been proper evidence. The 
certificate would then have been of an official 
act. But it is obvious, that this officer, by 
certifying what was the practice of the 
office, which certainly cannot be proved in 
this way, had come to the conclusion, that 
the seal was affixed at the time he mentions; 
because it was the practice of the office, 
not to affix the seal, until it appeai-ed that 
the money was paid. The certificate is 
therefore clearly inadmissible. 

The defendant offered in evidence, the 



j[4 Fed. Cas. page 375] 



deposition of John Cochran, taken <3e bene 
esse, before a judge of the common pleas 
-of this state, -who cei'tifies, that the witness 
resides three hundred miles from Philadel- 
phia, and that the plaintiff was notified and 
attended. This deposition was objected to, 
for the following reasons. First, that it is a 
de bene esse deposition, and no proof is 
^iven, that the witness has been served 
with a subpoena, and cannot attend. Sec- 
ond, the deposition was not delivered into 
court by the magistrate, nor did it come 
sealed to the court. Third, that the notice 
■to the plaintiff is not produced. Fom-th, 
it is not certified, that it was written, by 
the magistrate, or; by the witness, in his 
ipresence. 

BY THE COURT. It has been decided by 
this court, and such xmdoubtedly is the law, 
that a deposition taken de bene esse, cannot 
be read, unless the witness appears to have 
been served with a subpoena, and it does 
appear, that, from some sufficient cause, he 
■cannot attend. The deposition was rejected. 

The counsel for the plaintiff admitted, that 
he could not ask for a verdict to recover 
possession of the land, since his lease was 
now expired; but that he was entitled to 
damages for the trespass, if the lessor of 
the plaintiff had a good title to the land, 
when this ejectment was brought Bunn. 
Eject 404; 2 Sti-ange, 1056; Co. Litt 285. 

The objections made by the defendant to 
the title of the Population Company, under 
whom the lessor of the plaintiff claims, 
were; first, that the plaintiff has not shown, 
that his warrant was entered with the depu- 
ty surveyor, as required by the act of assem- 
bly of the 3d of April,1792; prior to the com- 
mencement of the defendant's title by settle- 
ment Second, because the plaintiff has not 
5hown a regular survey to have been made on 
the ground, as requu-ed by the act of assem- 
bly, of 8th April, 1785 [2 Smith's Laws Pa. 
521], § 9. Third, although the return of the 
sm'veyor, which was read in evidence states, 
that this land was sm-veyed on the 10th of 
June, 1793, yet it is not shown, that this re- 
tmrn was made, prior to the defendant's set- 
tlement Foiurth, that the warrant though 
It always bears date the day of the applica- 
tion, does not take effect, until the pm-chase 
money is paid, which in this case was in 
June, 1794; from within two years of which 
time, the settlement and improvements i*e- 
■quired to be made, by the act of the 3d 
April, 1792, ought to have been made, but 
of which no evidence is given; nor could the 
party excuse himself for not performing this 
condition, at least for six months of the time, 
the treaty of Grenville having put an end to 
Indian hostilities in the year 1795. Fifth, 
the plaintiff has produced no deed of convey- 
ance, to the Population Company from Giss, 
the warrantee, without which he was not en- 
titled to a patent [Wilson v. Mason] 1 
•Cranch [5 U. S.] 53; 2 Smith's Laws Pa. 
190, 205; [Com. T. Coxe] 4 DaU. [4 U. S.] 197. 
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It was contended, that the recitals in this 
patent, which state a performance of the 
conditions, on which the party could obtain 
a patent, are only evidence between the state 
and the grantee, and persons claiming xmder 
the state, subsequent to the patent; but that 
they are not even prima facie evidence, be- 
tween the grantee and the defendant, whose 
title by settlement, commenced prior to the 
grant 4 Bin. 213, 235. As to a verdict 
for damages, it was insisted, that in case of 
a disseisin, the disseisee cannot maintain 
ti'espass quare clausum fregit without prov- 
ing an actual entry, which has not been 
proved in this case; and if so, the plaintiff 
cannot turn an action of ejectment into an 
action of trespass, so as to recover damages 
or mesne profits, without making the same 
proof. Mass. 483; 3 Bl. Comm. 209; Bunn. 
Eject 441. 

The plaintiff's coimsel cited the case of 
Phillips V. Wilson [Case No. 11,109], and 
Bowne V. Arbuncle [Id. 1,742] (decided in 
this com*t); also, 2 Smith's Laws Pa. 205; 3 
Smith's Laws Pa. 184: 4 Bin. 239. 

WASHINGTON, Circuit Justice. Thei-e 
are two principal questions in this cause: 
First, had the lessor of the plaintiff a good 
title to the possession of this land, at the 
time when this suit was brought? and if he 
had; then, secondly, is he entitled to a 
vei'dict, and of what nature? 

Fh-st, the plaintiff has produced a regular 
paper title to the Population Company, un- 
der whom he claims; that is to say, a patent 
dated the 26th July, 1799, and also a lease 
from the trustees of that company to himself. 
The defendant has attempted to impeach 
this title, by insisting that no proof has been 
given, to show that the acts which the law 
requires to be performed, previous to the 
emanation of the grant, were performed. It 
is contended, that he has failed to prove, 
that the warrant to Giss was entered by the 
deputy surveyor in his book, prior to the in- 
ception of the defendant's title; that it was 
regularly sm-veyed on the land and retm-ned; 
or that the grantee of the warrant, made 
such a set^ement as "Hie law requh*ed, within 
two years from June, 1794, (which it is in- 
sisted is the only legal date of the warrant,) 
or accounted for his not having done so. 
These objections have been answered in de- 
tail, by the plaintiff's counsel; but the short 
and conclusive answer is, that it was not 
necessary for the plaintiff to prove the regu- 
larity of his proceedings antecedent to the 
patent, which as between him and the state, 
or the defendant, is to be considered as evi- 
dence, that aU the previous steps leading to 
this consummation of the title, had been 
regularly pursued, unless the contrary is 
proved by the person who attempts to im- 
peach the validity of the patent This point 
has been long since decided in this com-t; 
and most uncertain and precarious would be 
the situation of the land titles in this state. 
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if a patentee of land could not rest with some 
degree of confidence on this evidence, but 
must be called upon at all times, when in- 
tniders or others thought proper to question 
it, to prove not only that Jiis own acts in 
pais but those of the public officers con- 
cerned in the execution of other acts, and 
enti-usted by the public to do them, wei-e 
regularly performed. It has been contend- 
ed, that the inception of the defendant's 
title by settlement, was prior to the date of 
the patent in question, and, that in such a 
case the rule above stated does not apply. 
I do not admit that this would affect the 
rule, if the fact were as the counsel has 
stated it But such a settlement is not 
proved, and the only evidence relied upon as 
proof of it, is, the recital in the vacating war- 
rant granted to the defendant, and some 
affidavits which accompanied the application; 
but the latter are not evidence in this cause, 
and the former would be no evidence against 
the plaintiff, upon the defendant's own rule 
as it was laid down by his counsel. 

The question is, has the defendant given 
any evidence to impeach the patent under 
which the lessor of the plaintifi: claims? 
He contends, that the land could not have 
been regularly surveyed, because two of the 
corner ti-ees, called for in the survey, could 
not be found by a witness who was exam- 
ined. And is the certificate of a public offi- 
cer, stating that on a certain day, now twen- 
ty years past, this land was sm'veyed, to be 
discredited by the iinsuccessful efforts of a 
stranger to find all the corners of the land? 
To admit exparte evidence like this, for 
such a purpose, would be highly um-easona- 
ble. It does not appear that the witness 
made a regular survey of the land, that he 
went to the real corners, or that the plain- 
tiff or any other person on his behalf, or 
who was enabled to give the neeessai-y in- 
formation for tracing the lines, was present. 
Such evidence therefore can have no weight. 
As to the necessity of proving a settlement, 
or a prevention and persistence, which it is 
contended could not exist in this ease, the 
whole argument proceeds upon a mistaken 
notion, that the time Of the payment of the 
pm'chase money, constitutes the only real 
date of the warrant. The warrant, accord- 
ing to long and uniform practice, is dated as 
of the day of the application, although it is 
retained until the purchase money is paid, 
when, and not before, it issues to the party. 
The application constitutes an inchoate con- 
ti'act between the state and the individual, 
by which the former agi-ees to permit the 
latter to appropriate a certain quantity of 
land, and to furnish him with the proper au- 
thority to make this appropriation, upon his 
paying the pm'chase money. "When the 
money is paid, and the warrant received, 
the pm-chaser is obliged to pay interest from 
tlie day of the application, because that was 
the date of his conti-act, and of his obliga- 
tion to pay. As between the state and the 



individual, the contract therefore has its in- 
ception and takes effect from the day of the 
application. But, if the latter does not with- 
in a reasonable time pay the purchase mon- 
ey and take out his warrant, third persons 
may take advantage of his laches, and defeat 
the prior right which he had acquired by 
his application. As to third persons, there- 
fore, tlie right of the fii-st applicant dates 
from the payment of the pui'chase money. 
But, that the date of the warrant, is the 
period from which the two years are to run, 
within which the settlement is to be made, 
is manifest from the words of the law, and 
has been so decided by this court, and by 
the supreme court, and is consistent with 
the natm-e of the contract, and the policy of 
the state. 

The last objection to the title of the lessor 
of the plaintiff, is, that no deed has been 
px'oduced fi-om Giss, to the Population Com- 
pany. This was not necessary. We can- 
not but know, from the evidence in this 
cause, that GisS' is a mere man of sti"aw, 
that his name was used by the Population 
Company for the purpose of enabling them 
to appropriate tliis ti-act, being one out of 
some hundreds, applied for by that company 
at or about the same time, and which were 
laid down on the connected plot. But were 
it otherwise, stiU, upon general principles, in 
an action at law agaiost this very applicant, 
the equitable title of the real applicant, can- 
not stand in the way of one, who has paid 
the pm-chase money and has obtained a pat- 
ent; much less against a third person. If 
Giss has any title, it is one which could only 
be asserted and decided upon, in a court of 
equity. But on a trial at law, it is suffi- 
cient for the plaintiff to produce his patent, 
and thus to clear away all legal objections 
which may be made to it, on the ground of a 
non-performance of the conditions, on which 
the patent was to issue. As to an outstand- 
ing equitable title in a third person, if any 
such existed, it can afford no shelter what- 
ever to the defendant in this ejectment. 

If, then, the lessor of the plaintiff had a 
legal title to this land, at the time at which 
this suit was instituted, the only remaining 
question is, whether he is entitled to a ver- 
dict for damages, that title having since ex- 
pired? The cases referred to by the plain- 
tiff's counsel, prove, that where the term ex- 
pires before the ti-ial, so that the plaintiff 
cannot recover the possession, he may pro- 
ceed for damages for the trespass, and for 
mesne profits. No contradictory authority 
has been mentioned by the counsel for the 
defendant, but they have contended, that 
since, upon the general principle of law, ti-es- 
pass quare clausum fregit, will not lie by a 
disseisee, before he has made an actual en- 
try, the plaintiff cannot convert an eject- 
ment into an action of trespass, and demand 
damages without making the like proof. 
The answer to this argument is, that in this 
action the entry has been confessed, and 
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tWs confession is sufficient for every pin*- 
pose, unless ■where an actual entry is neces- 
sary to complete tlie plaintifiE's title to the 
land. That this confession is sufficient to 
entitle the plaintiff to recover damages and 
mesne profits, is evident from the considei-a- 
tion, that in an action for mesne profits, 
where the confession has heen made, it is 
sufficient for the plaintiff to produce the ver- 
dict and judgment, without proving either a 
title to the laud, or an entry under the judg- 
ment. But where the judgment is obtained 
by default, an entry must be proved. 6 Bac. 
Abr. 625. As to the amoimt of damages, 
the jui-y are the only proper judges; there is 
no general rule, and the quantum depends 
on the circumstances of the case. 

Verdict for plaintiff, for one dollar dam- 
ages. 



Case 'No, S,006a. 

BROWN V. The GIDEON LEE. 

[Betts' Scr. Bk. 547.] 

District Court, S. D. New York. Dec, 1S56. 

Collision— With Vessel at Pier. 

[A vessel is liable for injuries caused by her 
when, in attempting to reach a dock, she is 
brought so close to a vessel already lying there 
that a collision is caused by the action of the 
tide.] 

In admiralty. This libel was filed [by 
Thomas Brown and others against the sloop 
Gideon Lee] to recover the damages occa- 
sioned to the libellants' vessel, the Stella, by 
a collision with the sloop. The Stella was 
properly moored alongside of a dock at Jer- 
sey City, and the Gideon Lee was run into 
the slip or basin above the SteUa, with in- 
tent to pass in beyond the place of her 
mooring, alongside of the dock in her rear. 
The night was dark, and those in chai'ge of 
the sloop, not being aware of the position 
of the Stella, cam^ in so near her that the 
ebb tide swept her down upon the side of the 
Stella, and caused injury to her. [Decree 
for libellants.] 

Mr. Haskett, for libellants. 

Brown, HaU & Vanderpoel, for claimants. 

BETTS, Disti-ict Judge. The position tak- 
en by the Stella was a proper one, and 
nothmg was omitted on her part in placing 
herself -there, which was not allowed in it- 
self, or which tended to produce the collision 
complained of. It was the duty of the crew 
of the Giaeon Lee, in attempting to bring 
her into the dock, in a dark night, and past 
the place usually occupied by vessels, to use 
all proper care and precaution so to man- 
age her as to protect the vessels which lie 
there from injmry. The collision occurred 
from the omission of such prudent and skil- 
ful conduct on the part of the Gideon Lee. 
Decree for libellants, with reference. 



OasG No. S,007. 

•BRO^^^ V. GiLLES. 

[3 Cranch, 0. C 3G3.] ^ 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Judgment — Sciiie Facias^Amesdmext. 

A scire facias to revive a judgment, on con- 
fession for damages only, in an action of debt, 
cannot be amended, if it is conformable to the 
judgment; nor can the judgment be amended 
upon nul tiel record, in scire facias. 

[At law. Brown, administrator of Smith,^ 
V. George Gilles. Motion to amend judg- 
ment and scire facias denied.] 

Mr. Wallaeh, for the defendant, moved the- 
court to amend the original judgment and 
the scire facias, upon the plea of nul tiel rec- 
ord, and cited the following authorities: 
Braswell v. Jeco, 9 East, 316; Pati-ick v. 
Woods, 3 Bibb, 232; Perkins v. Petit, 2 
Bos. & P. 275; Bucksome v. Hoslun, 2 L. 
Kaym. 1057. 

Mr. Key, contra. The scire facias cannot 
be amended unless there be something to- 
amend by. The scire facias is conformable 
to the judgment, "which was confessed for 
damages only, in an action of debt. The is- 
sue is nul tiel record, but there is such a rec- 
ord of such a judgment. The scire facias is 
correct. 

THE COURT awardecl the execution. 
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Case 3Sro. S,008. 

BROWN V. HALL et al. 

[6 Blatehf. 401; 3 Fish. Pat. Cas. 531; ilerw. 
Pat. Inv. 322.] - 

Circuit Court, S. D. New York. April 10, 
1869. 

Patests — Novelty — ^Priok Use fob Other Pur- 
poses—Pleading — Answer — Name and Date 
OF Prior User — Omission— Waiver — Objec- 
tion to Testimony. 

1. Where a patent for an 'improvement in 
paint-cans" claimed "the employment of a 
strengthening wire within the bead, as and for 
the purpose herein shown and described," and 
the specification stated the point of the inven- 
tion to be, placing a wire within a bead near 
the top edge of the body of the can, close under 
where the cover, when on, would come to, in 
order to strengthen the sides of the can, and 
prevent them from collapsing, by the great 
weight of the paint, when the can should be 
held by a bail: Hdd, that if a can, so con- 
structed, was old, as a structure, it was of no 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 

"[ Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
Merw. Pat. Inv. 322, contains only a partial 
report.] 
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consequence ivhat it was designed to contain, 
provided it employed, within a bead located in 
substantially the same place, a wire, to strength- 
-en the can against side pressure, and prevent 
its walls from collapsing by such side pressure. 

2. An ice-cream freezer, if so constructed, 
was an answer to the patent, on. the ground 
of novelty, although it had no bail by which it 
•could be held up or carried. 

3. An answer, in a suit in equity, on a pat- 
ent, ought, in cder to raise the defence of a 
want of novelty in the patent, to specify the 
time, place, and person, when, where, and by 
whom, the prior invention was made or known, 
with sufficient particularity to enable the 
plaintiff to know what he has to meet. 

4. Where the answer does not contain such 
specification, but only avers general want of 
novelty, and prior use and sale generally, and 
the defendant takes testimony before the ex- 
aminer, to prove such want of novelty, without 
any objection being at the time interposed by 
the plaintiff, on the ground that the testimony 
is directed to a defence not raised by the an- 
■swer, the plaintiff must be regarded as waiv- 
ing such objection, and it is too late for him to 
raise it at the hearing of the cause. 

[Cited in Eoemer v. Simon, Case^No. 11,997; 
Woodbury Patent Planing" 'Maeh. Oo. v. 
Keith, Id. 17,970.] 

5. An objection to testimony made on the 
taking of it before an examiner, must state the 
ground of the objection, or it is not a legal or 
valid objection. In this case, the defendant 
was allowed to move to amend his answer, with- 
out costs, after the hearing, and before the de- 
cree, so as to set up the particulars of defence, 
on the ground of the want of novelty, disclosed 
in his proofs, 

[lu equity. Bill by Peter Brown to re- 
strain George 0. Hall and others from in- 
fringing letters patent.] 

This was a final heai'ing, on pleadings and 
proofs, of a suit in equity, founded on let- 
ters patent [No. 26,248] issued to the plain- 
tiff, November 29th, 1859, for an "improve- 
ment in paint-cans." The specification stat- 
ed, that the invention was "a new and im- 
proved [paint] - can;" and that the body of 
the can was constructed with a semi-cii'cular 
projection, or bead, near to its top edge, 
which served to strengthen the can against 
any side pressm-e, and which was at such a 
distance from the top edge of the body of 
the can, that the cover, when the same was 
■on, came down close to the upper side of 
this projection or bead. The specification 
added: "Within the bead a wire is placed, 
which gives sti-ength to the sides of the can, 
preventing them from collapsing. The tin 
cans usually employed, are liable to collapse 
when held by a bail, owing to the gi"eat 
weight of the paint; but, by the use of the 
wire within the bead, the waUs of the can 
are strengthened, so that they cannot col- 
lapse. No paint-can thus made, nor any oth- 
er covered vessel, has ever been made, hav- 
ing a wh"e secured within a bead near and 
below the mouth, as shown by me, as far as 
I am aware." The daim of the patent [in 
question in this suit] * was as follows: "The 
employment of a sti'engthening wire within 
the bead, as, and for the purpose herein 

= [From 3 Fish. Pat. Cas. 531.] 



shown and described." [Defendants allowed 
to amend the answer, the bill to be dismiss- 
ed after such amendment] 

Stephen D. Law, for plaintiff. 
Henry B. Tremain and James A. Seaman, 
for defendants. 

BLATCHFORD, District Judge. The point 
of the invention in this case, as disclosed by 
the specification, is, placing a wire within 
a bead, or semi-circular projection, near the 
top edge of the body of tlie can, and at 
such a distance from such top edge, that the 
cover, when the same is on, comes down 
close to the upper side of the bead. The ob- 
ject of the wive in the bead is to strengthen 
the sides of the can, and prevent tliem from 
collapsing by the side pressui-e of weighty 
contents. The liability of a can of paint to 
collapse, when held by a bail, is pointed out; 
and the cause assigned is, the gi'eat weight 
of the paint. The specification states, that 
the invention is claimed "as new in the con- 
struction of paint-cans," and the patent is 
granted for an "improvement in paint- 
cans." But the specification states, that no 
covered vessel, so far as the patentee is 
aware, has ever been made, having a wire 
secm'ed within a bead, near and below the 
mouth, as shown by him. If a can, so con- 
structed, be old as a structure, it is of no 
consequence what substance w^as, or was in- 
tended to be, carried or contained within it, 
provided it employed, within a bead located 
substantially in the same place, a wh-e to 
strengthen the can against side pressure 
[from its contents],' and prevent its walls 
from collapsing by such side pressure. 

The evidence of James A. Price, a witness 
for the defendants, a tinsmith, residing in 
Brooldyn, New York, fifty years of age, and 
who has worked in the tin business for thir- 
ty-seven years, shows, that, from the year 
1835 to the year 1840, at number 111 Green- 
wich street, in the city of New Yorlc, he 
made vessels for freezing ice cream, the ^ es- 
sel being about thirteen or fourteen inches 
long, and from five to eight inches in diam- 
eter, and having an exterior bead from three- 
quarters of an inch to an inch and three- 
quarters from the top, and a wire inside of 
the bead, to strengthen or stiffen the vessel, 
the cover going down, on the outside, to 
the bead. This ice-cream freezer had "uo bail 
or handle, by which it could be held up or 
carried. It had a handle on the top (jf the 
cover, by which to revolve it in a freezing 
composition. The plaintiff's paint-can is de- 
scribed in his specification, and shown in the 
drawings of his patent, as provided with a 
handle, by which it can be lifted or carried. 
From twenty-five to fifty of the ice-cream 
freezers in question were made. They were 
publicly sold. The wire was tinned, and 
then covered with solder in the bead, as 
nearly as could be, so as to make a smooth 

^ [From 3 Fish. Pat. Cas. 531.] 
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interior surface, and prevent tlie rusting of 
the wire. It is quite apparent, tliat, as a 
^tructui-e, havinfr a wire within the head, to 
give strength, and prevent the collapsing of 
the walls of the vessel from side pressure, 
the patented can and the ice-cream freezer 
-are alike. This is irrespective of any han- 
dle or bail. The claim of the patent does 
-not embrace a handle or bail. It claims only 
the employment of a sti-engthenlug wire 
within the bead, for the purpose described. 
That purpose is to strengthen the can against 
side pressiu:e, and prevent its walls from col- 
lapsing by side pres'sure. The side pressure, 
from the contents within the vessel, existed 
In the ice cream fi'eezer, and the ofCect of 
the wire therein was to strengthen the ves- 
sel, and prevent its walls from collapsing. 
Whether the force of the side pressiu-e be 
exerted by lifting the vessel by a handle, and 
suffering the weight of its contents to exert 
the side pressure, or by pressing down on its 
•cover, as would happen when the ice-cream 
freezer was revolved in the freezing compo- 
sition, makes no difference. In the paint-can, 
when lifted, the pressure on its sides would 
\)e outward, from within; while, in Ihe ice- 
cream freezer, when revolved in tlie freezing 
composition, which was the way of using it, 
4is stated by Price, the pressure would prob- 
ably be that of the freezing composition ex- 
erted inwardly, from without. But this 
makes no difference. Whether an amend- 
ment of the claim, to introduce the handle or 
bail as an element in the combination, would 
distinguish the can from the ice-cream freez- 
er, is a point not necessary or proper now to 
be determined. The only point I now dea-de 
is, that, in claiming the employment of a 
sti-engthening wire within the bead, for the 
purpose described in his patent, the patentee 
was anticipated by the ice-cream freezer, and 
that the claim is void for want of novcilty. 

The plaintiff insists, however, that Ihe de- 
fendants cannot avail themselves of this de- 
tence, for the reason that the answer only 
sets up that the invention was not new with 
the plaintiff, and had, long before the date 
•of his patent, been in public use, and on sale, 
without the plaintiff's consent or allowance, 
and that the plaintiff was not the true, orig- 
inal, or fii-st inventor of it, and that the mode 
of making cans, described in his specifica- 
tion, was, in all substantial respects, well 
Icnown, and frequently and publicly used, in 
the manufactm'e of cans for the holding of 
paint, and for other purposes. The answer 
states no place where, or time when, or per- 
•son by whom, the prior invention was made 
•or known. Under the decisions in O'Reilly 
T. Morse, 15 How, [56 U. S.] 62, 110, and 
ntts V. Edmonds [Case No. 11,191], I think 
that such substantial matter of defence as 
that relied on in this case, ought to be set up 
in the answer, if it is to avail the defendant, 
with sufficient particularity to enable the 
plaintiff to know what it is he has to meet. 
But the ground on which the doctrine of 



those cases is put is, that the patentee must 
not be allowed to be surprised, and must 
have notice of what lie is required to meet. 
In the present case, the objection in question 
was not taken by the plaintiff, until the 
hearing before the court on the proofs. The 
defendants examined, before the examiner, 
five witnesses on the question of novelty, in- 
cluding the witness Price, and the plaintiff 
interposed no objection on the ground that 
the testimony was directed to defences not 
raised by the answer. Eveiy objection 
which could be taken, and which does not 
appear, by the record of the testimony, to 
have been specificallj'- taken, must be consid- 
ered as having been waived. An objection 
to testimony which does not state the groimd 
of the objection, is not a legal or valid ob- 
jection- The presumption is, that if the 
plaintiff had caused it to be stated on the 
record, by the examiner, that he' objected to 
the evidence on the subject of novelty, be- 
cause the answer specified no time, place, or 
person, in respect to the prior invention, the 
defendants would have taken steps to amend 
their answer. On these grounds, they will 
now be allowed to do so, without costs, set- 
ting up the particulars of defence, on the 
ground of want of novelty, disclosed in the 
proofs. • A motion, on" notice, must be made, 
setting out the specific amendments desired. 
WTien the answer shall have been thu? 
amended, the bill will be dismissed, with 
costs. 
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Case Mo. S,009. 

BROWN et al. v. HARTFORD FIRE INS. 
CO. 

PBrunner, Col. Gas. 663; ^ 21 Law Rep. 726.] 

Circuit Court, D. Massachusetts. 1S5S. 

Pkactice — Akrest op Judgment — Pleaiusg — . 
Replication to Show Eqcitable Title — Is- 

SUBASCE — ACTIOX ox PoLICT FOB BENEFIT OP 

Cestui Que Tbust— Tkustee — Poweb to Bind 
Cestui Que Trust. 

1. A defendant cannot have a juclgment non 
obstante veredicto; he can only move in arrest, 
if the state of the record does not warrant a 
judgment upon a verdict for the plaintiff. 

2. A replication may set up the title of the 
equitable plaintiff and notice thereof to the de- 
fendant, and thus show the asserted bar to be 
in fraud of such rights. 

3. Where one procures insurance on proper- 
ty held by him in trust, and pays the premium 
as such trustee, and by the express terms of the 
policy the insurance money is made payable in 
case of loss to the cestui que trust, and it does 
not appear that the trustee had any interest in 
the insurance, or any authority from the cestui 
que trust to adjust the loss, or to receive the 
insurance money, the trustee cannot bring the 
action to recover it. 

[See Lyman v. Bank of XT. S., 12 How. (53 
TJ. S.) 225; Gaither v. Farmers' & Mechan- 



^ [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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ics' Bank, 1 Pet. (26 U. S.) 37; Baker r. 
Whiting, Case No. 787; also, Stone v. Bish- 
op, Id. 13,482.] 

4. If a trustee who has procured such in- 
surance be empowered by the cestui que trust 
to adjust the amount of the loss, and sue for 
its recovery, he may refer to arbitration the 
question what is due on the policy, and an 
award pursuant to the submission binds the 
cestui que trust. 

[See Phelps v. Harris, 101 U. S. 370.] 

At law. This was an action of assump- 
sit [by George O. Brown and others against 
the Hartford Fii'e Insurance Company] on 
a policy of insurance. [There was a ti-ial 
and a special verdict, and defendant moved 
for judgment non obstante veredicto, which, 
being treated as a motion in arrest of judg- 
ment, was gi'anted.] 

As tlie case turned entirely on the partic- 
ular allegations in the pleadings, their sub- 
stance is here inserted. The declaration 
was, in substance, as follows: "For that the 
plaintiffs, as trustees of Thomas Brown, as 
aforesaid, on the 1st day of November, A. I). 
1851, were interested in a certain stock as 
contained in their 'Rubber Works,' situated 
on Dorrance sti-eet, in said Providence, to 
the value of twenty-five himdred dollars, 
and so continued interested therein as trus- 
tees as aforesaid until the destruction of 
said stock by fii-e, as hereinafter mentioned; 
and the said defendants afterwards, to wit, 
on the same day, in consideration of a pre- 
mium in money, then and there, to wit, at 
said Providence, on the day last aforesaid, 
paid to them therefor by. the plaintiffs, 
trustees as aforesaid, made a policy of insm-- 
ance upon the stock above described, belong- 
ing to said plaintiffs as trustees as afore- 
said, signed by the president and secretary 
of said company, and countersigned by 3. 
Andrews, then agent of said defendants in 
said Providence, on said 1st day of Novem- 
ber, A. D. 1851, (which said policy is here 
in com-t ready to be produced), and thereby 
promised the plaintiffs to insure the afore- 
said sum of twentj'-five hundred doUars on 
said stock above described, from the 1st day 
of November, A. D. 1851, at noon, unto the 
1st day of November, 1852, at noon, and did 
therein promise and agree to make good un- 
to the assured as aforesaid, their executors, 
administi'ators, and assigns, all such imme- 
diate loss or damage, not exceeding the said 
sum assured, as sh.ould happen by fire to 
said above described property during the 
aforesaid period, etc., said amount to be paid 
to said Thomas Brown. And the plaintiffs as 
trustees as aforesaid, fui'ther aver that said 
policy was from time to time renewed by said 
defendants; and that afterwards, to wit, at 
said Providence, on the 1st day of Novem- 
ber, A. D. 1854, in consideration of a cer- 
tain premium, to wit, the sum of sixty-two 
doUars and fifty cents, then and therfe paid 
to said defendants by said plaintiffs as trus- 
tees as afoj-esaid, the said defendants then 



and there renewed said policy of insurance 
in writing, signed by the president and sec- 
retary of said company, and countersigned 
at said Providence on said 1st day of Novem- 
ber by said Job Andrews, the agent of said 
company in said Providence, as aforesaid, 
and continued said policy in force for one 
year, to wit, from said 1st day of Novem- 
ber, A. D. 1854, until the 1st day of Novem- 
ber, A. X>. 1855, at noon, upon the conditions, 
and subject to all the restrictions and limi- 
tations contained and set forth in said pol- 
icy, and subject to all the conditions above 
set forth (which said renewal of said policy 
is here in court ready to be produced). And 
I the plaintiffs, trustees as aforesaid, further 
I aver that afterwards, and before the expira- 
tion of the time limited in said policy as re- 
newed as aforesaid, to wit, on the 13th day 
of April, A. D. 1855, the said stock of goods 
so insured as aforesaid by said defendants 
was accidentally and by misfortune totally 
consumed by fii-e." (The declaration aveired 
notice, proof, and the performance of all 
conditions precedent stipulated in the policy, 
and concluded): "Yet, though requested, and 
though sixty days after such notice and 
proof of said loss have elapsed, the said de- 
fendants have never paid the sum afore- 
said to the plaintiffs as trustees as afore- 
said, nor any pai't thereof, but have re- 
fused, and still do refuse, to pay the same." 
The first plea, which alone need be given, 
was as follows: "And the defendants come 
and defend the wrong and injury, when, 
etc., and say that the plaintiffs their action 
against them the defendants ought not to 
have and maintain, but from having and 
maintaining the same ought to be precluded 
and barred, because tliey say that after 
the making of tlie said several promises in 
said declaration mentioned, and before the 
commencement of said suit, viz., on the 8th 
day of May, A. D. 1855, at said Providence, 
the plaintiffs, and the defendants, and also 
the Hoger Williams Insurance Company, a 
corporation located in said Providence, who 
had also theretofore made an insmvinee for 
the plaintiffs, upon the same property nam- 
ed in the plaintiff's declaration, and in the 
same sum as the sum named in the policy " 
of insurance made by the defendants, sub- 
mitted themselves to the arbitration of Le- 
ander M. Ware and Henry Whitman, of said 
Providence, in relation to the loss and dam- 
age by fire on the stock of India rubber 
and other ai'tides designated in the policy 
of insurance named in the plaintiffs' declara- 
tion, and then and there agreed to abide by 
and perform the award of the said Leander 
M. Ware and Hem-y Whitman, of and con- 
cerning the matters aforesaid. And the de- 
fendants fm'ther say that the said arbiti'a- 
tors accepted the said appointment, and 
after giving due notice to the said parties 
of the time and place by them appointed 
for meeting the said parties, and hearing 
their sevei'al pleas and evidence, met the 
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said parties for said purpose, and after 
hearing them and their several allegations 
and evidence, and duly consideiung the said 
matters submitted to them, did afterwards, 
to -wit, ou the 24:th day of May, A. D. 1855, 
at said Providence, make their award of 
and concerning tlie premises to them sub- 
mitted as aforesaid, and thereby awarded, 
ordered, judged, and determined in the said 
premises, that damage by fii'e on the said 
stock of India rubber and other articles, 
designated in said policies of insurance in- 
sured by the said Roger Williams Insurance 
Company, and the said Hartford Insurance 
Oompany, to the amount of twenty-six hun- 
dred dollars, and that one half paii: of said 
sum should be paid to the plaintiffs by the 
defendants, in fidl for the said loss and 
damage sustained by the plaintiffs under 
the said policy issued by the defendants. 
And the defendants further say, that the 
plaintiffs afterwards, viz., on the same day, 
at said Providence, had notice of the said 
award, and thereupon the defendants on 
the same day, at said Providence, offered 
to pay to the plaintiffs the sum of thirteen 
hxmdred dollars, being the one half part of 
the said sum of twenty-six hundred dollars, 
so awarded as aforesaid to be paid by tliem, 
which the plaintiffs tlien and there refused 
to receive; and from the said day they, the 
defendants, always have been, and still are, 
ready to pay the said money to the plaintiffs, 
and they here produce the same sum of 
money in coui't, ready to be paid to the 
plaintiffs, if they will receive the same; and 
this defendants are ready to verify. Where- 
fore they pray judgment if tlie plaintiffs 
their said action shall have and maintain, 
and for their costs. By their Attorneys, 
Tillinghast & Bradley." 

The replication to the first plea was as 
follows: "And the said plaintiffs as to the 
said plea of the said defendants, by them 
first above pleaded, say tliat the said plain- 
tiffs, by reason of anything in that alleged, 
ought not to be barred from having or main- 
taining tlieii* aforesaid action thereof against 
the said defendants, because they say, that 
in and by the terms and provisions of the 
said policy of insurance, made and issued by 
tlie said defendants to the said plaintiffs, 
they, the said defendants, therein and there- 
by promised and agi-eed to and with the 
said plaintiffs to pay the said sum of twenty- 
five hundred dollars, the amount thereby in- 
sured against loss or damage by fire, to 
Thomas Brown, therein named, he, the said 
Thomas Brown, at said time having an in- 
terest in said property thereby insured to 
the full amount of the said twenty-five hun- 
dred dollars, and secm-ed by mortgage there- 
upon to the knowledge of said defendants, 
as will appear by said policy, in coui-t ready 
to be produced. And the plaintiffs aver that 
the said sum of twenty-five hundred dollars, 
the amount therein and thereby insured by 
the said defendants in said policy of iusm*- 



ance, belonged to and ought to have been 
paid to the said Thomas Brown, he, the 
said Thomas Brown, at the time of said fire 
being interested in said property thereby in- 
sm-ed, by mortgage upon the same to the 
full amount insured thereon by said policy 
hy the said defendants, as by them agreed 
in said policy of insurance; and that the 
said Thomas Brown did not submit the mat- 
ters and things in the defendants' said plea 
mentioned to the arbitrament and award of 
the said Leander M. Ware and the said Hen- 
ry Whitman, nor is the said Thomas Brown 
made a party thereto; and this the said 
plaintiffs are ready to verify. Wherefore 
they pray judgment, and then* full damages 
which they have sustained in this behalf 
to be adjudged to them, and for their costs. 
By their Attornej'', T. A. Jenclies." 

Upon this issue was taken that Brown 
was a party to the sxibmission. The jury 
found that the said Thomas Brown, in the 
said pleadings mentioned, did not submit 
the matters and things in the defendants' 
fii'st and thii'd special pleas mentioned to 
the arbitrament and award of the said Le- 
ander M. Ware and Henry Whitman, and 
that the said Brown was not a party to 
said submission. After verdict the follow- 
ing motion was filed; "The defendants in 
said cause move for judgment in their favor 
iipon the verdict of the jury on the first and 
third special pleas in said cause. By their 
Attorneys, Tillinghast & Bradley." 

Jenckes, for plaintiffs. 
Tillinghast & Bradley, contra. 

CURTIS, Circuit Justice. The defendant 
moves for a judgment non obstante veredic- 
to. Such a judgment may be rendered in 
favor of the plaintiff when the cause of ac- 
tion shown by the declaration is confessed 
by the plea and no bar pleaded. But a de- 
fendant cannot have such a judgment. He 
can only move in arrest of judgment if the 
bar shown by the plea be sufficient, and the 
matter found by the verdict does not an- 
swer it Smith V. Smith, 4 Wend. 46S; 
Schermerhorn v. Schermerhorn, 5 Wend. 
513; Bellows v. Shannon, 2 Hill, SG. Still, 
this motion may be ti'eated as a motion by 
the defendant to arrest the judgment, as 
was observed by the court in the case above 
cited from 5 Wend. It is, in effect, a mo- 
tion to arrest the judgment for the plaintiff, 
and render one for the defendant; and 
though the latter cannot be done, it is neces- 
sary to consider whether or not the former 
should be ordered. 

The ground taken by the defendants* coun- 
sel at the argument was, that as the first 
and thh'd pleas showed a sufficient bar as 
against the plaintiffs, on the record, it was 
not competent for them by their replication 
to show that a third person had an equitable 
interest which ought not to be affected; 
that the award barred the action by these 
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plaintiffs, and therefore barred it as it re- 
spects every third person, whatever his 
equitable interest might be, so long as he 
should pursue his rights in their names. 
The authorities cited show this to be the 
rule in Westminster Hall. Gibson v. Win- 
ter, 5 Ad. .& E. [5 Barn. & Adol.] 9G; Wil- 
kinson V. L/inds, T Mees. & W. SI; Phillips 
V. Clagett, 11 Mees. & W. 8i. For though 
the courts of law there wiU protect the title 
of the equitable owner of a chose in action, 
by refusing to receive a plea which is in 
fraud of his rights, they will not allow those 
rights to be shown, by way of replication, 
to what is a good plea in bar of the action 
of the plaintiff, nor will they permit those 
rights to be relied on at the trial. But the 
practice, not only of the courts of the United 
States, but, I apprehend, of most other 
com-ts in this counti-y, is otherwise. In 
Welch V. I\Iandeville, 1 Wheat. [14 XJ. S.] 
233, the defendant pleaded a settlement 
with the plaintiff of a former suit for the 
same cause of action. The plaintiff replied 
an assignment of the claim to a third per- 
son, with notice thereof to the defendant be- 
fore the alleged settlement, and that such 
third person was prosecuting this action for 
his own benefit in the name of the plaintiff. 
The defendant demurred. The supreme 
court held the replication good. A similar 
decision was made by Mr. Justice Washing- 
ton in Corser v. Craig [Case Xo. 3,255], and 
by the supreme court of New York in Briggs 
V. Dorr, 19 Johns. 95. In Jones v. Witter, 13 
Mass. 304, the supreme court of Massachu- 
setts allowed the equitable title and notice 
of it to be shown at the trial, in answer to 
a defense of payment to the plaintiff on the 
record. In AVarren v. Emerson [Case No. 
17,195], this com't allowed the defendant to 
avail himself of his equitable ownership of 
the claim to defeat the plaintiff's action 
thereon. Many other cases might be cited, 
but those are sufficient to show that if it 
appears from the record that the suit is 
rightly brought in the name of the plaintiff, 
for the benefit of a third person, and is not 
passed as against him, the judgment should 
be rendered on the verdict, althoiigh as 
against the nominal plaintiff the action is 
barred. 

The first question therefore is, whether it 
appears from the record that the smt is 
rightly brought in the name of the plaintiffs. 
The case shown by the declaration is, that 
the plaintiffs, as trustees for one Thomas 
Brown, being interested in certain goods, 
obtained a policy of insurance thereon, to 
be underwritten by the defendants, in con- 
sideration of a certain premium paid by the 
plaintiffs as such ti'ustees; and by the poli- 
cy the defendants promised the plaintiffs 
to make good the loss by fire which might 
happen to the goods by paying the amount 
of such loss to the said Thomas Brown; that 
a loss had occiu-red, and had been duly noti- 
fied to the defendants, and all conditions 



precedent stipulated by the policy complied 
with, but the defendants had not paid the 
loss to the plaintiffs. The question is, wheth- 
er the plaintiffs can, upon this state of facts, 
maintain an action in theii" own names to 
recover the amount of the loss. It does not 
appear that they had any interest in the 
property, or in the insurance, except as 
trustees; they held the property and paid 
the premium in that capacity; by tlie ex- 
press terms of the policy the amount of the 
loss was made payable to their cestui que 
ti'ust; and it is not averred that they were 
empowered by him to bring the action. 
Though it is sometimes true that where in- 
surance is effected by an agent or trustee in 
his own name for his principal or cestui 
que trust, the former may maintain the ac- 
tion; he cannot do so where it appears he 
has no interest in the insurance, and no 
authority from his principal or cestui que 
trust to sue, and the policy expressly makes 
the money payable to the principal or cestui 
que trust. Reed v. Pacific Ins. Co., 1 Mete. 
[Mass.] 166. In such a case the sole bene- 
ficial promise is, at all events, made to the 
principal or cestui que ti'ust; and though the- 
agent or trustee stands as nominally in- 
sm-ed in the poUcy, yet the face of the poli- 
cy, as well as the substantive facts dehors 
the policy, show that the right of action is 
not in him. And if the court were to rendoi'^ 
a judgment in favor of the agent or trustee, 
it could not be a bar to another action for 
the amount of the same loss, brought by the- 
party to whom, upon the facts as well as 
upon the face of the policy, the money actu- 
ally belongs. 

I am therefore of opinion that it does not 
appear, upon the face of this record, that 
the plaintiffs had the legal right of action in 
then* own names, on this policy. I think 
the action should have been brought, in the- 
case stated by the declaration, by the person 
to whom, by the terms of the policy, the^ 
money was payable, who alone was inter- 
ested in the insm-ance, and who had not au- 
thorized the suit. See Jefferson Ins. Co. v. 
Cotheal, 7 Wend. 72; Farrow v. Common- 
wealth Ins. Co., 18 Pick, 53; 2 Phil. Ins. § 
1971. But if this were otherwise, I do not 
think the plaintiffs' claim to a judgment on 
this record could be sustained. If we as- 
sume that the plaintiffs, as trustees, were 
empowered to adjust and sue for this loss, 
witliout any further authority from their 
cestui que trust, how can we declare, upon 
this record, that they were not also em- 
powered to refer to arbitrators the question, 
what amount was due. The selectmen of a 
town (Boston v. Brazer, 11 Mass. 449; Dix 
V. Dummerston, 19 Vt. 262), or the agents 
of a town appointed to prosecute or defend 
against a claim (Buckland v. Conway, 16 
Mass. 396; Schoff v. Bloomfield, 8 Vt. 472), 
an executor, or administrator (Jones v. Dey- 
er, 16 Ala. 221), or guardian (Weston v. Stu- 
art, 2 Fair. 326; Weed v. Ellis, 3 Cainos, 
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253), may submit to arbitration tlie matters 
under their charge. So it lias been held by 
the supreme court (Alexandria Canal Co. v. 
Swann, 5 How. [46 U. S.] 83) that power to 
sue and be sued includes power to submit 
to arbiti'ation; and that power to agree on 
the price of land embraces a power to ar- 
bitrate its price. Now the submission to 
arbitrators of the question what is due under 
a policy of insurance is not only a legal 
mode of ascertaining the amount, but it is 
not unusual in practice, and I do not re- 
member ever seeing a policy of insm-ance 
which did not expressly stipulate for such 
•submission. If, therefore, it be assumed 
that the plaintiffs,^ as trustees, had power 
to adjust and collect this loss, and to sus- 
tain a suit for it in their own names, how 
can I say, from anything which appears on 
this record, that they had not power to ad- 
just the amount of the loss by an arbitration; 
and if they had, the failure to obtain the 
consent of the cestui que trust, which is the 
matter found by the jmy, becomes imma- 
terial, and the plea of a binding award re- 
mains imanswered. 

There is one other view of the record. The 
plaintiffs insist that the award Tvas not 
binding becaxise the assent of the cestui 
que trust to the submission was not ob- 
tained. But they do not show any assent 
of the cestui que trust to this suit. Nothing 
appears to prevent him from instituting a 
suit at any moment in his own name to re- 
cover this loss. Upon the allegations of this 
record it was his interest which was cov- 
ered, his money which was paid for the 
premium, and the loss is made payable to 
him. If the award was not binding for 
want of his consent, how can he be bound 
by a judgment in this case, no consent to 
have his right tried and determined in this 
action being shown? 

Upon the whole matter, my opinion is that 
the judgment must be arrested. 



Case Wo. S,009a. 

BKOWN V. HAKTLEY. 

[Betts' Scr. Bk. 225.] 

District Court, S. D. New York. August 5, 
1851. 

Seamen — Dischauge ix Foreign Port — Extra 
Wages. 
[1. A colored seaman shipping for a port in 
the Golf of Mexico and elsewhere for a period 
of ten months, and discharged at his own re- 
quest at the port of New Orleans to relieve him 
from the danger of imprisonment during the 
stay of the ship according to the laws of that 
port, is not entitled to wages for the entire 
voyage of the vessel.] 

[2. New Orleans is not, as to the state of 
Maine, a foreign country within Act Cong. 
1803, c. 9, § 3 (2 Stat, 203), entitling a seaman 



discharged in a foreJi;n country with his own 
consent to three monilis' extra wages.] 

[3. Nor is the consent of a consul or a com- 
mercial agent necessary to render his discharge- 
valid.] 

Un admiralty. Libel in personam by 
Wesley Brown against Richard F. C. Hart- 
ley, master of the ship Himgarian, for extra 
wages as a seaman. Libel dismissed.] 

In Novembei-, 1849, the libellant signed 
shipping articles for a voyage as seaman 
on board the ship Hungarian, from the port 
of Saco, in Maine, to a port in the Gulf of 
aiexico, and thence wherever the ship may 
proceed with or in search of freight, for 
the time of ten calendar months. The ship 
went to Mobile, and thence to New Orleans. 
At the latter port she was moored out of 
the precincts of the city, to prevent the 
libellant and other colored men of the crew 
being put in prison during the stay of the- 
ship there, according to the laws at that 
port After so remaining a few days, the- 
libellant requested the defendant, the mas- 
ter of the ship, to procure him a bei*th on 
board another vessel going north, to relieve 
him from the danger of imprisonment at 
New Orleans. Such place was procured for 
him, and three other colored men of the 
crew,— berths on board the ships Egyptian 
and Trenton, one bound to New York, and 
the other to Boston. The libellant shipped 
accordingly on such vessel at the same rate 
of wages he was paid on the Himgarian, 
and sailed to this port He was paid in 
New Orleans his full wages on board the' 
Hungarian to the time he shipped on board 
the Egyptian. 

He now brings his suit for wages for the- 
entire voyage of the Hungarian, and de- 
mands a balance of over $90. It is consid- 
ered by THE COURT: (1) That it was. 
lawful and proper, under the facts of the 
case, for the defendant to discharge the li- 
bellant from the Hungarian at New Orleans, 
and that the arrangement was at the in- 
stance and for the benefit of the libellant 
(2) That New Orleans is not a foreign coun- 
try to the state of Maine, within the mean- 
ing of the act of congress of February 28, 
1803 [2 Stat 203] so that the libellant is not 
entitled on his discharge there, with his own 
consent, to three months' wages; nor was 
the consent of a consul or commercial agent 
to his discharge necessary, in order to ren- 
der it valid. (3) That the libellant has been 
paid by the defendant, in full, all the wages 
earned on board the Hungarian, and to- 
which he is by law entitled. 

Wherefore, it is ordered that the libel be 
dismissed, with costs. 
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Case No. 2,010. 

BROWX T. The HETsRY PRATT. 

[3 Betts, D. C. MS. 41.] 

District Court, S. D. New York. Jauunry 10, 
1S43. 

ADMIHAI,T1* — Sl'lT BY MiSOU— GvAKDIAX AD LlTEJI 
— PllO FOKMA PaLPERIS — LIABILITY FOU COSTS. 

1. It seems that seamen who are minors 
over the age of fourteen may sue in admiralty 
ill their own names without a guardian ad li- 
tem, at least in suits for wages or salvage. 

2. A guardian ad litem in such a case will 
not be admitted to sue in forma pauperis. 

3. "Where it is necessary that a guardian be 
appointed, and the party is not able to produce 
a responsible person, the coiu-t may appoint a 
standing ofiicer and discharge him of all liabil- 
ity for costs. 

At law. In this case the libellant [Frances 
A. Brown], as guardian ad litem of her son, 
a minor under the age of twenty one years, 
and a seaman on board the [ship] Henry 
I'ratt, brought an action against the ship 
to recover his wages earned on board. The 
libellant was the only sm'viving parent. 
This was an application on petition to be 
allowed to C(mduct the suit in forma pau- 
peris. [Denied.] 

BETTS, Disti'ict Judge. The standing 
rules of this cotu't have extended a broader 
relief to poor suitors, than is administered 
according to the usual coiu-se of admii*alty 
com-ts; and the favor is applied indiscrimi- 
nately to libellants and claimants. See rules 
143, 144. 

The civil law exacts seciu'ity from both 
parties leaving a discretion with the judge 
to accept as a substitute things in pledge or 
the oath of the respondent, to appear and 
abide sentence. Wood, Civ. Law, 386, 387. 
This is the [practice] of the ecclesiastical 
coiu't and the English admiralty. Carutt, 
Ecel. Prax. 87. 

The privilege applies in this court to both 
parties, and, upon proper cause shoAvn, the 
amount of security Avill be diminished or 
dispensed with in behalf of poor persons. 
Pules 143, 144. It is quite doubtful wheth- 
er, under the civil law, a minor over four- 
teen years of age need appear b^- guardian, 
lie is regarded as puberal, and his appoint- 
ment of a proctor will be recognized by the 
coiu-ts. Wood, Civ. Law, 345. This court has 
never recognized the rule that a seaman 
making contracts for himself, and pursuing 
his calling without being apprenticed to it, 
is not competent, after the age of 14, to sue 
and recover wages in his own name. The 
oath to services upon which process is grant- 
ed will be more satisfactorily given by the 
party who rendered them than by a guard- 
ian or next friend, and it would seem a use- 
less formality to bring such third party on 
the record in suits for wages or salvage, be- 
cause the habit of the court is to secure the 
recovery of the party beneficially entitled 
to it, notwithstanding his non-age. In al- 



lowing the privilege to the party to bring 
his own actions, the court is relieved of the 
necessity of looking into the competency of 
the guardian, or deciding what terms they 
are to be subjected to. 

Rule 141 requires guardians ad litem to 
give seciu-ity for costs the same as if per- 
sonally the parties in interest; but it does not 
follow^ that they are to be exempted from 
costs where the party they represent might 
be so. The privilege of suing in forma 
pauperis must necessarily be intended for 
the party pm'suing his own interests before 
the com-t and not prosecuting in autre droit. 
The court haying prima facie evidence that- 
the suitor has good cause of action or ground 
of defence In his own affair, but is destitute 
of means to defray expenses, relieves him 
personally of that chax-ge. It would be an 
entire perversion of the spirit of the rule to 
extend it to tliose who come in to represent 
others, and not to vindicate their own rights. 

I do not pass itpon the proofs in this case, 
and determine whether or no the libellant is 
proved to be entitled to exemption from 
costs, but I put the decision on this: that as 
a general rule guardians ad litem cannot, 
in admiralty, be excused from giving the 
ordinary stipulations, and if it be necessary 
to assign a guardian by the court, the party 
not being able to produce a responsible per- 
son, the court would confer the trust on 
some standing officer, and then discharge 
him of the liabilities for costs. The motion 
by the libellant to sue in forma pauperis in 
this case is denied, but without costs, there 
l>e'ng probable ground for the application, 
and the point of practice being new. 



Case ]?3"o. 2,011. 

BROWN V. HIATT. 

[1 Dill. 372;^ 4 Am. Law T. Rep. U. S. Cts. 
73; 3 Ohi. Leg. News, 185.] 

Circiiit Court, D. Kansas. 1870.* 

FaYMCXT— COLLATEltAL SECCRITIES— ReBELI.IOX— 

Statute of Limitation — Confiscation Act.s. 

1. A debtor who sets up as a defence that his 
creditor agreed to accept collaterals held by 
him in satisfaction of bis debt, must establish 
it; and where such an agi'eement is alleged to 
be contemporaneous with the creation of the 
debt and is not mentioned in the written as'^ign- 
ment of the collaterals, and where the collat- 
erals are less in amount than the debt, it was 
considered by the court as intrinsically improb- 
able. 

2. During the whole period occupied by the 
late Civil War, the complainant, a ci'editor, re- 
sided in an insurrectionary state, and the re- 
spondent, his debtor, in a state which adhered 
to the Union: Echl, that the statute of limita- 
tions of the state in which the debtor resided 
was suspended by the war, and hence, in com- 
puting the time which has run, the period dur- 
ing which the war continued is not to be count- 
ed. 

* [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 

^ [Reversed by supreme coiu't of United States 
in 15 A^'all. (82 U. S.) 177.] 
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3. The time is suspended during the war, al- 
thouRh the statute of limitations had begun to 
run before the war began. 

4. The case of a creditor living in an insur- 
rectionary state is not distinguishable from one 
where, as in Hanger v. Abbott, 6 "Wall. [73 IT. 
S,] 532, the creditor resided in a loyal state. 
Arguendo, per Dillon, Circuit Judge. 

5. The act of congress of June 11, 1864: (13 
Stat, 123), is not in conflict -with the point 
above stated, respecting the effect of the war 
•on the statute of limitations. 

6. The act of congress oi July 13, 1861 (12 
Stat. 255), construed and regarded as contem- 
plating (upon the issue of the proclamation 
therein authorized), a condition of entire non- 
intercourse of a pacific charactei* between the 
inhabitants of the opposing sections, except 
such as should be authorized by the president; 
one effect of which legislation was to suspend 
the remedy and the right to sue upon all con- 
tracts, irrespective of the fact whether the 
creditor residing in the insurrectionary state 
was, or was not, in sentiment and acts opposed 
to the rebellion. Arguendo, per Dillon, Circuit 
Judge. 

7. The late conflict was a civil war, and was 
attended with the usual and general incidents 
of such a war. Arguendo, per Dillon, Circuit 
Judge. 

8. State statutes of limitation, where con- 
gress has not otherwise specially provided, form 
rules of decision in the national courts, which 
will give to them the same effect that they 
have, or are entitled to, in the courts of the 
state enacting them. Arguendo, per Dillon, Cir- 
■cuit Judge. 

9. The holder of a collateral security is not 
liable for a loss occurring without his fault; 
nor is he liable for neglecting to sue or look aft- 
er the security when the person from whom it 
was received was, by the understanding of the 
■parties, to do this. 

10. Where a collateral security was confis- 
•cated under the statute of July 17, 1862 (12 
Stat. 5S9), because of acts charged against the 
■creditor holding such collateral, and the con- 
fiscation proceedings are valid on their face, 
and have never been set aside or directly as- 
sailed: Held, that in stating an account be- 
tween the parties, who were mortgagor and 
mortgagee, the latter should be charged with 
the full value of the note so confiscated as Ms 
property. 

[See note at end of case.] 

11. A decree condemning property under the 
■confiscation act, where the record of the pro- 
ceeding shows that a libel of information was 
duly filed, and a writ of monition issued and a 
return of service that the res has been attach- 
ed, is not void on its face, and cannot be col- 
laterally assailed in a bill to foreclose, by evi- 
•dence that the res was always in the possession 
■of the complainant, and hence the marshal's re- 
turn was not true, and therefore, as there was 
no seizure, the confiscation proceeding was with- 
■out jurisdiction, and void. 

12. Interest, for special equitable reasons, dis- 
allowed during the war to a creditor residing in 
an insurrectionary state. 

[See Bigler v. Waller, Case No. 1,404; Chap- 
pelle T. Olney. Id. 2,613; Shortridge v. Ma- 
con, Id. 12,812.] 

[13. Cited in TJ. S. v. Fifteen Hundred Bales 
-of Cotton, Case No. 15,958, to the point that 
the Rebellion in Arkansas did not end until the 
proclamation of the president so declaring.] 

In equity. This is a bill by [Edward S. 
'Brown] a mortgagee against the mortgagors 
JBenajah W. Hiatt and Martha Ann Hiatt] 
4FI2D.CAS. — 25 



to foreclose the mortgage below described. 
[Decree lor complainant.] 

The original bill was filed .February 27, 
1867. On the 29th day of May, 1860, the 
complainant, who is now and always has 
been a citizen of Virginia, while on a busi- 
ness visit to Kansas, loaned the respondents, 
citizens of Kansas, the sum of $2,000, and 
took therefor then- bond, dated May 29, 1860, 
for §2,400, payable May 29, 1861. This bond 
was secm-ed by a mortgage of even date, 
executed by the respondents to the complain- 
ant upon three hundred and twenty acres of 
land in Leavenworth county, in the state of 
Kansas, and is the mortgage of which a 
foreclosure is now sought Both parties agree 
that the respondents gave to the complain- 
ant at the same time, as fm*ther or collateral 
secmity, a note made by one Kenyon for 
$800, less a payment of $75, secured by 
mortgage. This mortgage was, on the 29th 
day of May, 1860, on the margin of the rec- 
ord thereof, assigned by Hiatt to Brown "as 
collateral security for the payment of a bond 
dated May 29, 1860, payable twelve months 
after date for ?2,400, signed by mysehf and 
wife to Edward S. Brown." 

Respondent at the same time gave com- 
plainant, as further or collateral security, a 
decree or judgment in favor of respondent 
against one Pei*kins, secmred by mortgage on 
a house and. lot in the city of Leavenworth 
for $763.13, and the judgment or decree was 
assigned on the 29th day of May, 1860, by 
Hiatt to Brown. This assignment is in terms 
absolute, but both parties agree that it was 
made as collateral security to the bond and 
mortgage now in suit. Out of these collat- 
erals some of the defences relied upon ai-ise, 
and they will be referred to hereafter. The 
defences to the present bill of foreclosure 
are, in substance, these: 1. A special ver- 
bal agi-eement, made at the time of the loan, 
whereby the respondents had the right to 
elect to turn over the Kenyon note and the 
Perkins judgment to the complainant, in sat- 
isfaction of the bond and mortgage now in 
suit; and it is alleged, in the answer, that 
the respondents did elect thus to satisfy the 
said bond and mortgage, and that the com- 
plainant, by letter, assented thereto. The- 
existence of any such agi'eement, letter, or 
assent is whollj'' denied by the complainant. 
2. The statute of limitations of the state of 
Kansas, which requires an action of this 
nature to be brought within three years 
from the time when the right to sue ac- 
crued. The complainant, a resident of the 
insm-rectionai'y portion of the state of Vir- 
ginia, i-elies, to avoid the operation of the 
statute, upon the proposition that he is, in 
law, entitled to have deducted from the 
computation the space of time . covered by 
the war. It is conceded that if this deduc- 
tion be made, the complainant is not barred, 
but otherwise he is. 3. The third defence 
arises out of the two collaterals named 
above, to-wit: the Kenyon note and the 
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Ferkins judgment. Respondents claim tliat 
tliese have been -wholly lost to them hy the 
fault or neglect of the complainant; and 
that in making up the account, the com- 
plainant is equitably chargeable with the 
amount tiiereof. 

The further facts in this respect, are stated 
in the court's opinion. It is only necessary, 
in this place, to add that the Kenyon note 
Avas confiscated, by proceedings in the United 
States district court for Kansas, in 1S63, on 
behalf of the United States, under the act of 
July 17, 1862 [12 Stat. 589], on tlie ground 
that it was the property or a credit of the 
complainant, and that he was, as alleged, a 
rebel, or engaged in aiding the rebellion. 
The complainant contends that this proceed- 
ing was procm-ed to be instituted by the 
fraud of the respondent Hiatt, and that the 
latter should suffer the loss of the debt 
against Kenyon, if it be lost. The property 
securing the Perkins judgment was, dm-ing 
the war, sold on execution, under the direc- 
tion of the respondent, and bid off in the 
name of the complainant. It was subse- 
quently decided, by the proper court, that 
another mortgage, in favor of one CockreU, 
had priority over the one which Hiatt had 
assigned to the complainant, and the sale 
under this prior mortgage swept away the 
property, and Perkins had no other property, 
out of which the judgment of Hiatt could be 
made. The case was submitted to the court 
upon the amended bill, answer, replication, 
and the exhibits, documentary, and other 
testimony. 

H. T. Green and Wilson Shannon, for com- 
plainant. 
Hiram Griswold, for respondents. 

Before DILLON. Circuit Judge, and DB- 
LAHAY, District Judge. 

DILLON, Circuit Judge. The execution of 
the bond and mortgage in the suit being ad- 
mitted, the complainant is entitled to a de- 
cree of foreclosure, as prayed, unless some 
of the defences relied upon by the respond- 
ents have been established. To these we 
now turn om* attention, and they wiU be 
separately considered. 

1. As to the alleged agreement to take the 
collaterals in satisfaction. It is claimed by 
the respondent, Hiatt, that at the time the 
loan was made of the complainant, and the 
bond and mortgage, in suit, were executed, 
and the Kenyon note was delivered, and 
the Perkins judgment was assigned to the 
complainant, that it was verbally agx-eed (as 
stated by Hiatt in his testimony on this 
po'nt) "that, whenever he requested it, the 
plaintiff was to take the Kenyon note and 
mortgage and the judgment against Perkins, 
and release the mortgage from myself to 
him." The respondeat testifies that inl8G2 
he wrote to the complainant in Virginia, 
claiming the benefit of this agreement, and 
that the complainant, recognizing the agi-ee- 



ment, wrote in reply, that he would accede 
to his request. The existence of such an 
agi-eement, the complainant positively de- 
nies. He also denies receiving from the re- 
spondent a letter maldng such a request, or 
writing to him a letter agreeing to accept 
the collaterals in satisfaction of his debt. 

The alleged agi-eement is not satisfactorily 
proved. On the contrary, it is perfectly 
clear to our minds, that no such agreement 
was made. Sucli<,an agreement is not con- 
sistent with the language of the written as- 
signment of the Kenyon mortgage, which, in 
terms, states that it was assigned "as col- 
lateral security." Again, assuming the Ken- 
yon note and the Perkins judgment to ln^ 
perfectly good, and worth their face, they do- 
not equal in amount, by several hundred dol- 
lars, the sum of money which the complain- 
ant actually loaned to the respondent, a cir- 
cumstance sti'ongly tending to show the in- 
ti'insie improbability that any such agree- 
ment, as the respondent now alleges, was in 
fact made. 

Again, the letter which he says he received" 
from the complainant, agi'eeing to take the 
collatei*als in satisfaction of his debt, is not 
produced, and the writing of any such let- 
ter is positively, and on oath, denied by 
him. The respondent says this letter was 
mailed in Virginia, and fixes its date and 
receipt at a time when communication, by 
mail, between that portion of Virginia and 
the rest of the United States had entirely 
ceased. 

Again, the respondent's conversations with 
others, as, for example. Judge Crozier, long 
after this alleged satisfaction of his debt., 
in which he distinctly admitted that he was 
indebted to the complainant in the aiuotmt 
of the bond for ?2.400, now in suit, is irrecon- 
cilable with the theory the respondent now 
propounds, and which we are at present dis- 
cussing. Without longer dwelling upon this 
point, we conclude by expressing it, as the 
opinion of the com't, that this defence is not 
established. 

2. The Statute of Limitations. By the stat- 
ute of limitations of the state of Kansas, it 
is provided that "an action upon a specialty,, 
or any agreement, contract, or promise in. 
writing," shall be brought "within three 
years" from the time the cause of action 
accrued. Laws Kan. 1859, e. 3, p. 84, §§ 19, 
20. Under the thirty-fomth section of the- 
judiciary act, this statute of limitations is- 
applicable to the present suit. State statutes 
of limitation, in the absence of provision 
otherwise by congress, form the rule of de- 
cision in the national courts, which will give 
to such statutes the same effect that they 
have, or ai"e entitled to, in the com-ts of the 
states. McCluny v. Silliman. 3 Pet. [28 U. S.J 
270; U. S. Bank v. Daniels, 12 Pet [37 U. S.} 
32; Porterfield v. Clark, 2 How. [43 U. S.} 
125; Hanger v. Abbott, 6 Wall. [73 U. S.l 
532, 537. 

Dm'ing the whole period covered by the 
late Rebellion, as well as before and since,. 
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the complainant resided in, and was a citi- 
zen of, the state of Virginia, and of that por- 
tion of the state which was declared, by 
the proclamation of the president, to be in 
insurreotion against the government of the 
United States. The bond in suit became 
payable May 29, 1861. This suit was 
brought February 27, 1807, The complainant 
claims that in computing the time which 
has run since his debt matm-ed. he is entitled 
to have deducted therefrom the period oc- 
cupied by the war, when all communication 
between the parties was not only impracti- 
cable, but unlawful. If the complainant is 
entitled to this deduction, it is obvious that 
the present suit was commenced in time. 
Equally obvious is it that if the time cov- 
ered by the war is not to be excluded 
from the computation, the suit is barred by 
the statute. The complainant, in his testi- 
mony, which is the only evidence on the 
subject, says that he was, dming the late 
conflict, simply a private citizen, and was 
at home, and held, it is to be inferred from 
his statement, no office, agency, or place in 
the Confederate States or service. There is 
no evidence, one way or the other, as to the 
sentiments of the complainant with respect 
to the war, or whether he did or did not aid 
or abet the Rebellion. The question is, there- 
fore, to be considered simply as one between 
an inhjibitant of an insm-rectionary state, 
and an inhabitant of a state which "main- 
tained a loyal adhesion to the Union and the 
constitution." 

So far as the court is advised, it is our 
which, in the form now presented, has never 
been determined in the supreme court This 
circumstance, as well as the gravity and 
difficulty of the question, will Justify, if it 
does not require, the somewhat extended 
discussion necessary to present the grounds 
of the conclusion at which we have arrived. 
The leading, and up to this time, the only, 
decision of the supreme com-t as to the effect 
of the late conflict upon state statutes of 
limitations, is that of Hanger v. Abbott, 6 
Wall. [73 U. S.] 532. This judgment holds 
when a creditor, being a citizen of a loyal 
state, brings an action on a contract against 
his debtor, a citizen of and residing in a 
state which went into the Rebellion, that 
the period during which the creditor was 
prevented by the conflict from asserting his 
rights, is not to be included in the computa- 
tion of time fixed by statutes of limitation. 
The case just cited is, as to parties, the re- 
verse of the present one, for here we have 
a creditor who is a citizen of a state which 
was in insurrection, bringing his action 
against his debtor, a citizen of a loyal state, 
and claiming the benefit of the same i-ule of 
law, to which, in the case referred to, it was 
adjudged that the loyal creditor was enti- 
tled. To the case just mentioned (Hanger 
V. Abbott), we shall again have occasion to 
refer, and to discuss the point whether, in 
principle, it can be discriminated from the 



case at bar. On assumption that the ques- 
tion in this case may be different from that 
determined in the case mentioned, we pro- 
ceed to an independent examination of tlie. 
question as to the effect of the war of the 
Rebellion upon the complainant's rights un- 
der his conti'act with the respondents. 

Propex'ly to understand the effect of the 
war upon conti*act rights, it is necessary to 
inquire into the natm-e of the conflict In 
view of the doctrines laid down by authorita- 
tive writers on public law; of the nature, 
extent, and dm-ation of the struggle, and of 
the character of the legislative acts of con- 
gress, and the action of the executive re- 
specting it, there can be no doubt that it was 
a civil war, attended in law with all the 
general consequences of such a wai', except 
where congress has otherwise provided, and 
where such consequences are inapplicable 
to the peculiar natm'e of the struggle, and of 
ow government "A civil war," Vattel says, 
"is when a party ai-ises in a state which 
no longer obeys the sovereign, and is suffi- 
ciently strong to make head against him, or 
when, in a republic, the nation is divided 
into two opposite factions, and both sides 
take up arms. 

"Civil war breaks the bonds of society and 
of the government; it gives rise in a nation 
to two independent pai-ties, who acknowl- 
edge no .common judge. They are in the 
position of two nations who engage in dis- 
putes, and not being able to reconcile them 
have x*ecom*se to arms. The common laws 
of war are in civil wars to be obseiTed on 
both sides. The same reasons which make 
them obligatory between foreign states ren- 
der them more necessary in the unhappy 
circumstances whei'e two exasperated par- 
ties are destroying their common country." 
Vattel, 3, 54, c. 18, sees. 290-293. This 
language is quoted by Grier, J., in delivering 
his opinion in the Prize Cases, 2 Black [67 
U. S,] 635. Riquelme says; "When a fac- 
tion is formed in a state which takes up 
arms against the sovereign in order to wrest 
from him the supreme power, or impose con- 
ditions on him, or when a republic is divided 
into two parties which mutually treat each 
other as enemies, this war is called 'civil 
war.' Civil wars frequently commence by 
popular tumults, which in no wise concern 
foreign nations; but when one faction or 
party obtains dominion over an extensive 
territoiy, gives laws to it, establishes a gov- 
ernment in it, administers justice, and, in a 
word, exercises acts of sovereignty, it is a 
person, in the law of nations; and howevei* 
so much one of the two parties gives to the 
other the title of rebel or tyrant the foreign 
powers which desire to maintain their neu- 
trality ought to consider both as tAvo states, 
independent as respects one another and oth- 
er states, who recognize no judge of their 
differences." Bello Principios de Derecho 
International, c. 10, 267. Bluntschii, in his 
Code of Intei-national Law, a recent and 
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learnea Tvork, says: "War is an armed con- 
test between different states upon a gues- 
tion of public right." "Tliey recognize tbe 
quality of belligerents in armed forces, who, 
not having been recognized by any state al- 
ready existing as having the right to con- 
tend in arms, have secin-ed to themselves a 
military organization, and combat in good 
faith—in the place of and as a state— for a 
principle of public right." Bluntsehli, 270, 
271. "There is an exception," he continues, 
"'to the rule that wars can take place only 
between states. When a political party 
seeks the realization of certain public ob- 
jects, and organizes itself as a state, it be- 
comes in a certain measure the state itself. 
The laws of humanity demand that the qual- 
ity of belligerents should be accorded to that 
party, and that its people should not be con- 
sidered a mass of criminals." 

The late Rebellion, tested by these prin- 
ciples, was undoubtedly what is regarded as 
a civil war— something more than a mere 
commotion or civil disturbance. The vari- 
ous proclamations of the president, and the 
various acts of congi-ess in reference to the 
war, clearly show that it was treated both 
by the legislative and executive departments 
•of the government as a civil war, and those 
in rebellion were accorded all the usual 
Tights of belligerents. Indeed, each house 
■of congress, by the resolutions of July 22 
112 Stat. 268, ch. 9], and July 25, 1861 [12 
Stat 274, ch. 17], in terms, referred to the 
conflict as a civil war. 

And the contest also has constantly been 
regarded and treated as a civil war by the su- 
preme court of the United States. This sub- 
ject first came before the court in the Prize 
bases, 2 Black [G7 U. S.] 635 (A. D. 1862), 
and it was held that there existed, in the 
sense of international law, a state of civil 
war between the states in rebellion and the 
United States, and that it was attended with 
all the usual incidents of a war between in- 
dependent nations, such as the right of the 
government to blockade the ports of the in- 
surrectionary states, to treat their inhab- 
itants as enemies, and to capture their prop- 
erty. In those cases, and in many others 
since decided, the supreme court has uni- 
formly held that the general rules and prin- 
ciples of international law are applicable to 
this conflict, and to the legal questions aris- 
ing out of it, unless modified by congress. 
The Venus, 2 Wall. [72 U. S.] 258; Mrs. 
Alexander's Cotton, Id. 494; The Hampton, 
r> Wall. [69 U. S.] 372; The William Bagley, 
Id. 377; The Ouachita Cotton, 6 WaU. [73 
V. S.] 521; Hanger v. Abbott, Id. 582; Cop- 
poll V. Hall, 7 Wall. [74 U. S.] 542; McKee 
v. U. S., 8 Wah. [75 U. S.] 163; The Grape- 
shot, 9 Wall. [76 U. S.] 129. 

In the case of The Grapeshot, supra. 
Chase, C. X, remarks that it has often been 
declared by the supreme court that the Re- 
bellion was accompanied by all the general 
incidents of a regular war. 
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Having thus seen that the late conflict is 
to be considered as a civil war, and the legal 
questions arising out of it are to be decided, 
in the absence of controlling congi-essional 
action, by the principles of public law, we 
next inquire into the effect of this war upon 
the pre-existing contracts between parties 
respectively resident in the two hostile sec- 
tions. 

The well-settled doctrine of international 
law is that conti*acts made before the war 
are oiily suspended by it, and the right and 
the remedy revive on the termination of it, 
while contracts made between citizens of 
the opposing belligerents, during the war, 
are utterly void. 

This doctrine has been repeatedly recog- 
nized by the supreme court as applicable to 
contracts and transactions between the in- 
habitants of insun-ectionary and loyal states 
in the recent war. McKee v. U. S., 8 Wall. 
[75 U. S.] 163, 166; U. S. v. Lane, Id. 185; 
Ooppell V. Hall, 7 Wall. [74 U. S.] 542; and 
Hanger v. Abbott, supra. See Phillips v. 
Hatch, post [Case No. 11,094]. 

In aiTiving at this conclusion, namely, 
that unlicensed intercourse during the war 
was imlawful, and that pre-existing con- 
tracts are only suspended by it, the supreme 
court has frequently had occasion to refer 
to the legislation of congress, and particu- 
larly to the important act of July 13, 1861 
[12 Stat 255, c. 3], the essential prohibi- 
tions of which continued in force during the 
whole period of the Rebellion. 

It is important to notice with care the pro- 
visions of the fifth section of this statute. 
12 Stat 255, 257. It authorizes the presi- 
dent to proclaim and declare "the inhab- 
itants" of certain states "or any section or 
part thereof, to be in a state of insurrection 
against the United States, and thereupon all 
commercial intercourse, by and between the 
same and the citizens thereof and the citi- 
zens of the rest of the United States, shall 
cease and be imlawful so long as such condi- 
tion of hostility shall continue; and all 
goods, etc., coming from said state or sec- 
tion into the other parts of the United 
States, and all proceeding to such state or 
section, by land or water, shall, together 
with the vessel or vehicle conveying the 
same, or conveying persons to or from such 
state or section, be forfeited to the United 
States." Then follows a proviso authoriz- 
ing tlie president, in his discretion, and for 
the public interest, to permit intercourse im- 
der regulations to be prescribed by the sec- 
retary of the treasury. 

This statute is a valid exercise of legisla- 
tive power; for the congress of the United 
States was not, by the Rebellion, deprived 
of the authority to legislate in this manner 
with a view to its suppression. 

Its prohibition of intercourse is as broad 
as the prohibition, by the laws of nations, 
in the case of a war between independent 
states. By recurring to the act, it will be 
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seen to extend to "all" unlicensed "commer- 
cial intercom'se." 

It ddmits of no exceptions as to persons; 
for it proliibits intercourse, not simply be- 
tween citizens of the insurrectionary states 
who were, in fact, disloyal, and citizens of 
loyal states, but it makes unlawful all mi- 
llcensed intercom*se between all citizens of 
the hostile states or sections. All goods are 
prohibited to come from the insurrectionary 
sections into the other parts of the United 
States, and all goods are prohibited, like- 
wise, from being sent from loyal to disloyal 
states. Vessels and vehicles are prohibited 
fi'om conveying persons to or from the re- 
spective states or sections. 

It is obvious that this act contemplates a 
condition of entire non-intercourse, of a pa- 
cific character, between the two opposing 
sections, except such as should be author- 
ized by the president "for the public inter- 
est." What is the necessary effect of this 
condition? It is the same as when war ex- 
ists between independent nations. 

All existing contracts between citizens of 
tlie different sections are suspended. This 
from necessity, because the act forbids all 
intercourse, and intereom'se is essential in 
order to fulfil, or perform, or enforce eon- 
tracts. The com'ts of the one section are 
shut, by act of congress, to tlie people of the 
other, for the citizens of the insurrectionary 
states are forbidden to come into the other 
states, or hold any intercoui-se with their 
people; and, without this, suits cannot be 
instituted or carried on, and the same is 
ti'ue as to citizens of the loyal states. 

It is manifest from the foregoing, that the 
complainant, was he nevei* so loyally dis- 
posed toward the Union, had, by reason of 
his domicil in a state declared to be in in- 
suiTcction, no right to institute or maintain, 
during the war, a suit in the com'ts of the 
United States, or of Kansas, for the recov- 
ery of his debt against the respondent. In 
a proceeding of this natm'e, the com'ts can- 
not, imder the act of July 13, 1S61, inquire 
whether the particular plaintiff was loyal 
to the Union, or aided the Rebellion; for', 
if he was a citizen of a rebellious state, he 
is regarded as an enemy, irrespective of his 
personal sentiments, sympathies, or acts. 
Mi's. Alexander's Cotton, 2 Wall. [69 U. S.] 
404; The Venus, 8 Cranch [12 U. S.] 253; 
The Indian Chief, 3 C. Hob. Adm. 26; The 
■Priendschaft, 4 Wheat [17 U. S.] 105. AVe 
may observe that it has been accordingly 
held by com'ts and judges of great respecta- 
bility, that citizens of rebellious states could 
not, during the recent war, maintain suits 
in the courts of other portions of the United 
States. Norris v. Doniphan [4 Mete. (Ky.) 
3Soj, A. D. 1863, Ot. App. Ky.; U. S. Dlst. 
Ct. D. Mo., by Treat, J., in U. S. v. One Hun- 
dred Barrels of Cement [Case No. 15,945]; 
U. S. Oir. Ct D. Conn., Semmes v. Insur- 
ance Co. [Id. 12,651]; Connecticut Mut Life 
Ins. Co. V. Hall, 7 Am. Law. Reg. (N. S.) 606; 



Jackson v. Insm-ance Co. [s. c. Semmes v. 
Insui-ance Co., supra]. 

■^■"hether we apply to the question before 
us the legislation of congress, or the general 
rule of the public law, the conclusion is the 
same, viz.: That, during the war, the com- 
plainant was, as a necessary consequence of 
it, disabled to institute or maintain the pres- 
ent suit, and was so by reason of his citi- 
zenship, or domicil, alone, though ever so 
friendly to the government of the United 
States. It seems to follow, from these con- 
siderations, that the rule settled by the su- 
preme com-t in Hanger v. Abbott [supra], 
is equally applicable, whether the a-editor 
who brings suit was, diu:ing the war, a citi- 
zen of a state which engaged in the Rebel- 
lion, or of a state which adhered to the Un- 
ion, and, in either case, th^j period covered 
by the war, during which the inability to 
sue continued, is not to be included in the 
compiitation of the time within which actions 
are, by the statute of limitations, required 
to be brought. 

If the case just referred to be examined, it 
will be seen to rest on reasoning which 
makes it applicable to all creditors unable 
to sue, in-espective of their citizenship or 
domicil. 

The principle of that case was adhered to 
and applied, in the subsequent case of The 
Protector, 9 Wall. [76 U. S.] 687, which holds 
that the period dming which the war con- 
tinued is not to be included in the compu- 
tation of the five years' time allowed by 
the judiciary act for bringing writs of error; 
but, in this case, also, the a-editor was a res- 
ident of a state which did not engage in the 
Rebellion. 

The decisions of other courts tend to 
support the correctness of the views above 
expressed. To some of these we will now 
briefly refer. In Semmes v. Insurance Co. 
[supra], the United States circuit com-t for 
Connecticut held that the Rebellion had the 
effect to suspend the right of a citizen of 
Mississippi to sue on a policy issued by a 
Connecticut insm-ance company, and that the 
time when the riglit to sue was suspended, 
should be excluded from the computation of 
the limitation period. 

So, in the fom-th circuit, it has been decid- 
ed in a case where a Tennessee corporation 
owed a bill of exchange, which matured be- 
fore the war, against a Maryland debtor, 
that the conflict was a civil war, and imjxised 
upon both parties the usual consequences of 
public wars, among which was the suspen- 
sion of the right to sue, and, as a conse- 
quence of this, a suspension of the statute 
of limitations. Jackson Ins. Co. v. Stewart 
[Case No. 7,152]. Judge Sedfield, in a note 
to the case last cited, adds his approval of 
the doctrine it holds, saying: "Since the 
late civil conflict practically interrupted all 
intercom-se and all commerce between the 
different sections, we see no ground upon 
which, as respects the statute of limitations, 
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any distinction sliould be made between this 
and international wars, so long as there ex- 
isted an actiial non-intercourse, and a prac- 
tical impossibility of enforcing the claim." 
It may be added, as we have before shown, 
that by the act of congress and the action 
of the president, the war not only practical- 
ly but legally inteiTupted all intercourse, and 
that it not only created a practical, but a 
legal impossibility of enforcing, during its 
continuance, the collection of debts. 

The principle that the effect of war is to 
suspend the running of the statute of limita- 
tions, has been held by other courts. Wall 
Y. Robson, 2 Nott & McC. 49S. See, also, 
Ogden V. Blaeklege, 2 Cranch [6 U. S.] 272; 
HopMrk V. Bell, 3 Cranch [7 U. S.] 454; 1 
Am. Lead. Cas. 52S, and cases cited; Bigler 
V. Waller [Case No. 1,404], opinion per Chase, 
0. J. 

And this point must be noticed. The debt 
to the complainant, accrued May 29, 1S61. 
The respondent claims that the war had not 
then commenced, and did not, in law, com- 
mence until the president's proclamation of 
the 16th of August, 1861, declaring Virginia 
in a state of insurrection, and therefore, the 
statute began to run against the debt before: 
the war, and, if so, continues to run, not- 
withstanding the subsequent disability to 
sue. The views of a majority of the judges 
in the Prize Cases would perhaps authorize 
us to hold that the war existed before the 
August proclamation, and before the bond 
in suit matured. But we do not place our 
decision upon this ground, but upon the 
ground that even if the statute of limita- 
tions did begin to run, the effect of the act 
of July 13, 1861, and of the proclamation of 
August 16, 1861, was to suspend its opera- 
tion. Where a statute continues to run, not- 
withstanding a subsequent disability, it is in 
cases where it is not unlawful to bring suit, 
and, perhaps, in cases only where it is pos- 
sible to sue, as in the case of an infant or 
married woman, by next friend. The rule 
does not apply to the disability occasioned 
by a state of war. In Hanger v. Abbott, the 
plaintiff's debt accrued before the war, and 
yet the period covered by the war was de- 
ducted. So, also, in Jackson Ins. Co. v. Stew- 
art, Semmes v. Insurance Co., and Wall v. 
Robson, before cited. And so, also, in Tlie 
Protector, supra, the statute had begun to 
run before the war commenced, and yet, the 
period occupied by the war was not includ- 
ed in computing the time allowed to take an 
appeal. In this connection, it is proper to 
answer an argument strenuously insisted up- 
on by the respondent's counsel, viz. that 
courts cannot add to the exceptions of the 
statutes. Ordinarily, it is undoubtedly ti-ue, 
that courts cannot put into the statutes of 
limitations exceptions which the legislature 
has not seen fit to adopt, or has omitted to 
put there. It is a sufficient answer to this 
objection, to say that the laws of war, espe- 
cially those enacted by congress, are the 



paramount law, and, by suspending the right 
of action, they suspend also the running of 
the statute. This seems to be the view of 
the com*t in Hanger v. Abbott, 6 Wall. [73 
U, S.] 532, 541, 542. 

Counsel have made no reference to the act 
of congress of June 11, 1864. 13 Stat. 123. 
We have, nevertheless, considered its bear- 
ing upon the question now under considera- 
tion. If it be admitted that it was intended 
by this act to refer to other limitation laws 
besides those which had been enacted by 
congress, and that it was competent for 
congress thus to do; and if it be further ad- 
mitted that in its passage congress had in 
mind the case of citizens of loyal states who 
were creditors of citizens of disloyal states, 
stiU there is nothing in it which expressly 
or by any fair implication undertakes to 
furnish or declare a rule for any other than 
the eases mentioned, or for such a case as 
the one at bar. The result is that it is the 
opinion of the com't that the statute of 
limitations is not available to the respond- 
ents as a bar to the complainant's bill. We 
proceed next to consider the other defences 
made by the respondents. The time devot- 
ed to the preceding discussions will induce 
us to dispose of the remaining questions, 
though important, with all practicable brev- 
ity. 

Contemporaneously with the execution of 
the bond and mortgage in suit, the respond- 
ent as collateral secm-ity, delivered to the 
complainant a note and mortgage made by 
Kenyon, and assigned to him a judgment 
against Perkins. The respondent claims 
that these have been lost to him by reason 
of the fault or neglect of the complainant. 
Different considerations apply to these two 
securities and they wiU be considered sep- 
arately. 

1. As to the Perkins judgment This was 
assigned on the record to the complainant, 
but we find it to be the understanding of 
the parties, that whatever was necessary to 
be done to collect or prevent loss on the se- 
curities, was to be looked after by the re- 
spondent, who lived near his debtors, and 
not by the complainant, who lived in Vir- 
ginia. Accordingly, the respondent caused a 
sale of the property which secm-ed the Per- 
kins judgment, to be made thereunder. His 
attorney did the business; he paid tlie costs, 
or agreed to, and he directed the sale to be 
made to the complainant. Afterwards the 
property was swept away from both the 
complainant and the respondent by a prior 
mortgage. For this the complainant is with- 
out blame and without liability. We per- 
ceive no grotind whatever, in the proof, on 
which to hold the- complainant chargeable 
with the amount of the Perkins judgment, 
or tlie amount for which the property was 
bid off in his name. It was all the doings 
of the respondent. The property was lost 
because the mortgage from Perkins to the 
respondent was defectively acknowledged. 
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This is the respoudeut's misfortune, cer- 
tainly not the fault of the complainant. 

2. As to the Kenyon note and mortgage. 
'In 1862 the respondent -went to the U. S. 
^■district attorney for Kansas, and informed 
Jiim that he owed the complainant the 
jimount of §2,400 on hond and mortgage; 
said it was liable to confiscation, and that 
'he would rather pay the government than 
Brown. The attorney commenced proper 
proceedings to confiscate this bond, but they 
■were dismissed because the respondent 
claimed and produced a letter pm*porting to 
"be from Brown, showing that the bond was 
to be cancelled in consideration of the Per- 
kins judgment and the Kenyon note. After 
this proceeding was dismissed, the attorney 
"for the government commenced new pro- 
-ceedings, in 1863, to confiscate the Kenyon 
note, as the property of, or as a credit be- 
longing to, the complainant The record of 
-that proceeding shows that an information 
-was filed in the II. S. district court for Kan- 
.sas, on the 10th day of September, A. D. 
1863, on behalf of the United States, against 
•the Kenyon note and mortgage, properly de- 
scribing them, and'the assignment to Brown. 
Kenyon was notified to show cause why he 
-should not pay to the United States. A war- 
rant and citation issued commanding the 
marshal "to attach the said note and mort- 
gage and credits, and all the interests there- 
'in belonging to said Edward S. Brown." 
The marshal returned on the warrant that 
Tie had attached, as the property and credit 
of the said Brown, the Kenyon note, and 
had notified Hiatt, Kenyon, and all other 
persons having any right, title or interest 
therein, to appear as commanded, and that 
'he had also published notice of the seizure, 
etc., in a newspaper, and posted the same 
•on the court house door. At the November 
terra, 1863, such proceedings were had that 
the court entered a decree condemning the 
note as forfeited to the United States, and 
ordering Kenyon to pay -the same to the 
.clerk of the court, and in default thereof, or- 
dering a sale of the mortgaged property. 
TTnder this decree one half of the mortgaged 
•estate was sold on a writ of execution, by 
the marshal, in July, 1864, for $542.76, to one 
"Powell, and the money received from him by 
the marshal. In March, 1865, on an alias 
•writ, the marshal sold the residue of the 
property to one George, for §668, and re- 
•ceived from him the amount of his bid. 

The proceedings on behalf of the United 
'States against the Kenyon note and mort- 
gage were taken under the act of congi'ess 
-of July 17, 1862 (12 Stat 589). A libel of 
information was regularly exhibited, a war- 
rant or writ of monition issued, and was 
retm'ned by the marshal that he had attached 
■the property as commanded. The proceedings 
are not void on their face, and the complain- 
ant under that act had an interest in this 
note and mortgage which, if he were guilty 
.of the acts charged, would make it liable to 



condemnation. It may be that he was not 
guilty of any act which would authorize the 
decree of condemnation, and it may be that 
the decree is in some respects irregular or 
defective, but apparently it is not void; and 
there is no evidence that it has ever been 
reversed or set aside; and the present is not 
a suit to impeach it or have it set aside, or 
otherwise directly to attack it. It is by no 
means very fully or satisfactorily shown by 
the complainant that his relations to the 
Eebellion were such as that his property or 
interest in the Kenyon note was not liable 
to condemnation. 

To avoid the effect of the decree of con- 
demnation the complaintant should have 
clearly shown his status dm-ing the war; 
that he had done no act which subjected 
his property to be seized and confiscated; 
and also that this unjust decree was brought 
about by the fraud of the respondent 

If these facts were shown, then in adjust- 
ing the rights of the two parties we would 
not allow the respondent to take any ad- 
vantage of his own fraudulent acts. But 
these facts have not been satisfactorily es- 
tablished, and the complainant, in stating 
the account Ijetween the parties, will be 
charged with the full amount of the Kenyon 
note. 

It may be said that the evidence in this 
suit shows that the Kenyon note was, dm'ing 
the whole war, in Brown's possession, and 
hence the marshal's return that he had at- 
tached it, cannot be true. See Pelham v. 
Rose, 9 WaU. [76 U. S.] 103. If unti'ue, it 
may be that he would be liable for a false 
retui-n; at all events the decree pronounced 
cannot be collaterally assailed. 

There is some conflict of opinion as to 
whether interest should be allowed dm-ing 
the war. That it should be, see opinion of 
Chase, 0. J., in Shortridge v. Mason (Case 
No. 12,812] ; but the same distinguished judge, 
under similar ch-cumstances, afterwai'ds dis- 
allowed it in Bigler v. "Waller, supra. That 
it should not be allowed because the debtor 
is prohibited from paying, see Tucker v. 
Watson, 6 Am. Law Reg. (N. S.) Feb., 1867, 
and cases cited; 1 Am. Lead Cas. 528, and 
authoiities cited. Without now imdertaking 
to discuss or decide which is the true rule, 
there are special circumstances in the case 
at bar not necessary to be enumerated, 
which induce the coiu't to consider it most 
equitable to direct the disallowance of in- 
terest diu'ing the war. 

In Ward v. Smith, 7 Wall. [74 U. S.] 452, 
it was held, that under the circumstances 
interest did not cease, but Mr. Chief Justice 
Chase says: "The opinion of the com't was 
put upon circumstances creating an excep- 
tion to the general rule, that interest does 
not accrue during war between citizens or 
subjects of belligerent states; the general 
rule was neither afllrmed or denied." Bigler 
V. Waller, supra. In computing interest, the 
time between April 19, 1861, and May 26, 
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1S65, will, as in tlie case last cited, be ex- 
eluded. 

Let a decree be di-awu up in conformity 
witli this opinion. 

Decree accordingly. 

NOTE [from original report]. In the circuit 
court of the United States for the eastern dis- 
trict of Arkansas, at the April term. 1871 {pres- 
ent Dillon «fe Caldwell, JJ.), it was held that 
the Rebellion did not end in the state of Arkan- 
sas, so as to revive the operation of the stat- 
ute of limitations, until the proclamation of the 
president of April 2, 18C6. As to statute of 
limitations, see, also, Levy v. Stewart, 11 Wall. 
[78 U. S.] 244, decided since the foregoing opin- 
ion was delivered. As to point ruled under 
the confiscation act, see Miller's Ex'rs v. IT. S., 
Id. 268, and Tyler v. Defrees, Id. 331, decided 
by the supreme court, December term, 1870. 
Following these cases and the decision in Brown 
V. Hiatt [Case No. 2,011], the circuit court of 
the United States for the district of Kansas, at 
the May term, 1871 (present Miller and Dillon, 
.T.T.), in Brown v. Kennedy [15 Wall. (82 U. S.) 
591]. held that other similar confiscation pro- 
ceedings against Brown, where there was a 
return of seizure and notice to the debtor were 
not void, and would protect such debtors from 
subsoqiient repayment to Brown of the moneys 
paid into the district court under the confisca- 
tion decree. 

[NOTE. Both parties appealed to the su- 
preme court, where the decision was aiErmed 
in part, but reversed on the ground that the 
complainant was not chargeable with any neg- 
lect in the collection of the collaterals; that the 
Kenyon note and mortgage having been con- 
fiscated, the mortgaged premises sold, and the 
proceeds paid into court, through a scheiae of 
the defendant to defraud the complainant, and 
he (defendant) having led the district attorney 
to treat his own property as belonging to com- 
plainant, he must suffer the consequences, and 
that complainant was therefore entitled to judg- 
ment for the amount of the note, with inter- 
est at the stipulated rate, except for the period 
from April 27, 18G1, the date of the president's 
proclamation of war, to April 2, 1S66, the date 
of the proclamation of its close. Hiatt v. 
Brown, 15 AYall. (82 U. S.) 177. 

[As to the effect of war on the running of 
the statute of limitations, also see Davie v. 
Hatcher, Case No. 3,610; U. S. v. Muhlenbrink, 
Id. 15,831; Chappelle v, Olney, Id. 2,613; Ad- 
ger T. Alston, 15 Wall. (82 U. S.) 555; Good- 
ing T. Varn, Case No. 5,539 ; Graydon v. Sweet, 
Id. 5.733; Stewart r. Kahn, 11 Wall. {78 U. 
S.) 493; U. S. v. Wiley. Id. 508; Ross v. Jones, 
22 Wall. (89 U- S.) 586; Batesville Institute v. 
KaufEman, IS Wall. (85 U. S.) 151: Delancey v. 
McKeen, Case No. 3,749; Lockhart t. Horn, 
Id. 8,445; Sierra v. U. S., 9 Ct. CI. 224.] 
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BROAST^ T. HINKLEY et al. 

[6 Fish. Pat. Cas. 370; ^ 3 O. G. 384.] 

Circuit Court, E. D. Michigan. April 7, 1873. 

Patent — Sdkrenber— Infrixgemext — Haxd- 

CaKS — IX-ICXCTION. 

1. Where the original patent has been sur- 
rendered and canceled, all rights under it have 
ceased, except as they are secured by the reis- 
sued patent. 

2. Both divisions of the letters patent reis- 
sued to Henry L. Brown, February 11, 1873, 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission,] 



for improvement in hand-cars for railroads, cov- 
er combinations only. 

3. The use of two driving-wheels, of unequal 
size, in the combination covered by division A 
of the reissued patent, is a material element; 
and these being omitted in the combination used 
by defendants, and nothing being substituted 
for them which can produce the same result^ 
there is no infringement of said division A. 

4. The combination covered by division B, 
was not covered by the original patent, and the 
complainant's rights and remedies as to it date 
only from the date of the reissue. As to it, 
complainant is in no better position than if the 
reissue was an original patent instead. 

5. To entitle a patentee to the extraordinary 
writ of injunction, he must substantiate his 
right, either by a possession, accompanied by 
an actual use and enjoyment of it for a suffi- 
cient length of time to afford a reasonable pre- 
sumption of the acquiescence of the public in 
its validity, or by a judgment in his favor in a 
trial at law. The latter is never necessary 
where the former exists. 

[Cited in TilHnghast v. Hicks, 13 Fed. 391; 
Hurlburt v. Carter & Co., 39 Feci. 803; R. 
E. Dietz Co. v. 0. T. Ham Manuf'g Co., 
47 Fed. 322.] 

In equity. Jlotiou for preliminary injunc- 
tion [to restrain an alleged infringement of 
a patent right, on the • bill of complaint 
and accompanying affidavits].^ [Denied.] 

The bill [brought by Henry L. Brown 
against James Hlnkley and others] alleges 
that the invention in question is a new and 
useful "improvement in hand-cars for rail- 
roads," and that a patent [No. 94,469] there- 
for was duly issued to the complainant, 
September 7, 1869, and was reissued [No. 
5,274] in two divisions, February 11, lofS. 
The nature of the invention, as set up in 
the specifications accompanying the original 
patent, is to obtain greater speed "by means 
of a peculiar arrangement of sliding pinions 
connected with the driving-shaft and fixed 
pinions on an additional crank-shaft, where- 
by a large pinion on the di-iving-shaft 3s 
made to engage a small one on the crank- 
shaft, and vice versa." The claim is in the 
following words: "What I claim as my 
invention, and desire to secure by letters 
patent, is the arrangement of the double 
clutch W, pinions U and V, crank-shaft R, 
and pinions S and T, substantially as and 
for the purposes set forth." This patent 
was surrendered and canceled, and a reissue 
was granted in two divisions, A and B. 
In division A the nature of the invention 
is described the same as it was in the origi- 
nal. The claims in the reissue are set fortli 
with more particularity than in the original. 
Thoy are as follows: "1. In a hand-car a 
double crank-shaft carrying two driving- 
wheels, of unequal size, in combination with 
the pinions and double clutch, ari-anged up- 
on the axle substantially as set forth. 2. In 
a hand-ear, the combination of a double 
cranlv, carrj'ing two driving wheels of un- 
eqiial size, with suitable mechanism on the 
axle, so that the speed can be changed at 
Avill, substantially as set forth." 
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In division B, the nature of the invention, 
as described in the specifications, "relates 
to the construction of a lever power for 
running hand-cars, and all similar piu'poses; 
and consists in two hand-levei-s fulcrumed 
upon the same shaft, one of which has a 
short dependent arm near its center, so that 
when the two levers are extended horizon- 
tally on a plane with each other, the end of 
this arm and the end of the other lever, 
to which the ends of the connecting-rods 
are attached, will be of the same length 
and upon the same side of the shaft, thus 
requiring lutiS room to operate them, and 
malcing the connecting-rods, by which they 
attached to the double-crank, of the same 
length," The claim in this division is as 
follows: "The combination of the levers c, 
d, connecting-rods e, and double cranks, 
when the parts are arranged to opei-ate 
substantially as described." The allegations 
of the bill as to infringements concede that, 
in the combination used by the defendants, 
the two driving-wheels, covered by com- 
plainant's combination, patented by division 
A of the reissued patent, are omitted, one 
driving-wheel only being used. As to the 
combination used by defendants, cov- 
ered by division B of the reissued patent, 
the allegation is as follows: "Retaining, 
however, the double lever, double crank, jind 
two pitmen of your orator's improvement, 
and, indeed, everything that is contained 
in the description and specification accom- 
panying division B of the said reissued let- 
ters patent." And the affidavits accompany- 
ing the bill are to the same import in both 
of the particulars above mentioned. It is 
distinctly stated in the bill that complainant 
has not manufactm*ed or sold any cars, or 
in any manner put his invention to use since 
the reissue of his patent. 

[Mr. arillard, for complainant] 
[Mr. Hunt, for defendants.]' 

LONGYEAR, District Judge. The origi- 
nal patent having been sm-rendered and can- 
celed, all rights under it have ceased, ex- 
cept as they are secured by the reissued 
patent. Moffit v. Gaar [Case No. 9,G90]. 
Our attention must thei'efore be confined to 
the reissued patent 

In order to ascertain what it is that is 
patented, we look to the claim. Looking at 
the claims accompanying both divisions of 
the reissued patent, we find that it covers 
(as did the original) combinations only, no 
one or more elements of which are claimed 
or patented as new. It is a well-settled 
rule of law, which does not need citations 
of authorities to prove, tliat the use of any 
number of the elements of a patented com- 
bination less than the whole, or their eqiiiva- 
lents, or what is substantially the same 
thing, is no infringement. The use of two 
driving-wheels of unequal size in the eom- 
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bination covered by division A of the re- 
issued patent is a material element, and 
those being omitted in the combination 
used by defendants, and nothing being sub- 
stituted for them which can produce the 
same result, there is clearly no infringement 
of said division A made out by the bill. 
On the contrary, any such presumption is 
rebutted by the express allegations of tlie 
bill. 

The bill does, however, show, prima facie 
at least an infringement of the combination 
covered by division B of the reissued pat- 
ent But here we meet insurmountable ob- 
stacles to granting the relief by injunction 
in the present posture of affairs. The com- 
bination covei;ed by division B was not 
covered by the original patent; therefore, 
the complainant's rights and remedies as 
to it date only from the date of the reissue- 
As to it, complainant is in no better posi- 
tion than if the reissue was an original pat- 
ent instead. Poppenhusen v. Falke [Case 
No. 11,279]. 

To entitle the patentee to the exti-aordi- 
nary wx"it of injunction, it is not sutRcient 
for him merely to show his patent and an 
infringement of it His right must be fur- 
ther substantiated in one of two Avays: 
First, by a possession accompanied by an 
actual use and enjoyment of it for a suffi- 
cient length of time to afford a reasonable 
presumption of the acquiescence of the pub- 
lie in its validity; or, second, by a judgment 
in his favor in a trial at law. The latter,, 
however, is never necessary where the for- 
mer exists; but I understand it to be essen- 
tial in all cases that there should be a tiial 
at laAV in the absence of such use and en- 
joyment This has been the rule in England 
for more than a century, and it has always 
been the rule in the United States. The de- 
cisions by which the rule is established, 
and the reasons upon which it is based, 
are too numerous to be cited here. The 
cases of Ogle v Ege [Case No. 10,462], by 
Associate .Tustice Washington, in 1826, and 
Motte V. Bennett [Id. 9,884], by Associate 
Justice Wayne, in 1849, are cited as leading 
cases on this point. In the latter case, 
Mr. Justice Wayne, after a thorough re- 
view of the aiithorities, English and Ameri- 
can, deduces the rule substantially as above 
laid down. At page -^ he says: "la 
equity, where the case is clear and without 
reasonable doubt, where the bill states a 
clear right to the thing patented, which, 
together with the alleged infringement is 
verified by affidavit, and where the plaintiff 
has been in possession of it, by having 
sold or used it in part or in the whole, the 
com't will grant an injunction and continue 
it till the hearing or further order, without 
sending the plaintiff to law to try his right" 
In that case it had been contended that a 
previous trial at law was essential in all 
cases, and the learned justice was showing 
that such was not the case and that it 
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was never necessaiy where the other con- 
ditions uamed existed, but clearly conced- 
ing the necessity -where those conditions 
or any of thou* essential elements were 
wanting. 

In this case the patent has not been issued 
quite two montlis, and confessedly complain- 
ant has put his rights under it to no use 
whatever, even during that short time, and 
there has been no trial at law. I do not 
think a well-considered case can be found 
in the books where a preliminary injunc- 
tion has been granted under such circum- 
stances. 

There are other objections which might be 
enumerated, such as the entire want of any 
verification whatever, by affidavit of com- 
plainant's right, under division B of the re- 
issue, the want of the requisite degree of 
the right kind of knowledge of the persons 
swearing to the affidavits as to the alleged 
infringement, and the unsatisfactory nature 
of the contents of the affidavits; but after 
the views above expressed, a full considera- 
tion of those objections is unnecessary, I 
shall therefore let this brief notice of them 
suffice. 

The motion for a preliminary injunction 
is denied, with costs of the motion to the 
defendants. 
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BROWN et al. v. HUGER. 

[1 Quart. Law J. 55.] 

District Court, W. D. Virginia. Oct. Term, 
1854. 

BOUXDAUIES— COUKSE AND DISTANCE — COXTKOL 
BT MOXCMEXTS — EviUENCE. 

1. It is a fundamental principle in the law of 
boundary, that course aud distance must yield 
to a natural or artificial monument. 

2. If there are two calls in a patent, one for 
a magnetic line of a given course and distance, 
and the other for a permanent, sensible object, 
as the terminus of a line and the two calls con- 
flict, the magnetic line must be abandoned and 
the known monument must be reached by a line 
conducting to it, however variant it be from the 
magnetic line called for. 

3. The court is not restricted, in deciding a 
■question of boundary, to the patent itself, but 
may refer to the original entry, survey and 
plat, which preceded its emanation. 

[See Stein v. Bowman, 13 Pet. (38 U. S.) 
209.] 

[At law. Action of ejectment by Jacob B. 
Brown and others against Benjamin Hnger. 
Verdict for defendant.] 

A. H. H. Stuart and Thomas J. Michie, 
for plaintiffs. 

James M. Mason and P. Miller, for defend- 
ant. 

BROCKEXBHOUGH, District Judge. This 
is an action of ejectment brought by the 



plaintiffs against Benjamin Huger, to re- 
cover a tract of land containing 39^^ acres, 
situated at the confluence of the Shenandoah 
and Potowmac rivers. Their claim is founded 
on a patent issued to them by the state of 
Virginia, bearing date July 29th, 1851. The 
patent conveys to them the said ti'act of 
land, which is described as being bounded 
by each of the said rivers and the meanders 
thereof, and by certain ai'tificial lines laid 
down in a plat of survey which is in evi- 
dence before the jm-y. The defendant, late 
superintendent of the armory and arsenal of 
the United States at Harper's Ferry, deduces 
the title of the United States, tbrougli vari- 
ous mesne conveyances, from a patent issued 
by Thomas Lord Fairfax to Robert Harper, 
dated 25th April, 1751, conveying a tract 
of land, by metes and bounds, containing 
125 acres, lying at the mouth of the Shenan- 
doah river, and insists that the patent under 
which he claims, on behalf of the United 
States, comprehends within its boundaries 
the whole of the land specified in the plain- 
tiffs' patent The evidence on both sides 
having been concluded, the defendant's coun- 
sel moved the court to give the following 
instruction, viz.: "That the patent to Robert 
Harper, having its beginning corner on the 
Shenandoah river, and calling to extend 
thence down the river, by coui'se and dis- 
tance, to the point where it appears from the 
siffvey made in this cause the river Shenan- 
doah unites with the Potowmac, and from 
that point up the river Potowmac by com*se 
and distance, to a corner near the last named 
river, opposite to a small island, in construc- 
tion of law, the two rivers are thereby made 
the boundaries of said patent, from said be- 
ginning on the Shenandoah to the last named 
corner on tlie Potowmac; and that if the jmy 
believe, from the evidence in the cause, that 
the land claimed by the plaintiffs lay along 
the rivers Shenandoah and Potowmac, within 
the lines of tlie patent to Robert Harper, 
extended as aforesaid to the two rivers, 
they must find for the defendant, the 
patent under which the plaintiffs claim 
being junior to that of Harper, under which 
the defendant claims, unless the plaintiffs 
should establish a title to the land, in con- 
troversy, other than thi-ough tlieir patent 
aforesaid." This instruction refers to the 
eoiu't the constniction of the Harper patent, 
under which the defendant claims. The 
question, what are the boundaries of that 
patent? is certainly a legal question, which 
it is the province of the com*t to determine. 
It is a question of tlie construction of a 
written instrument, and in its solution the 
coiU't may avail itself of all the lights which 
any other document connected with the pat- 
ent, or referring to the same subject matter, 
may throw upon it. The corurt is not re- 
stricted, then, to the patent itself, in deter- 
mining its construction, but may refer to 
the original entry, survey and plat which 
preceded its emanation. This is established 
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l)y the cases cited at the bar, and is sanc- 
tioned by the com-t of appeals of Virginia 
in the recent case of French v. Bankhead, 
11 Grat 136. Are the two rivers, Shenan- 
doah andPotowmac,then,theti'ue boundaries 
of the Harper patent? Or, is it bounded by 
the right lines, A B, B G, O G, or C 18? 
If the former, the patent comprehends all 
the lands covered by the plaintiffs' patent; if 
by the latter, the plaintiffs' patent confers 
upon them a valid title to all the lands 
between those right lines and the rivers, 
respectively, imless the commonwealth had 
previously her title by reason of the adverse 
possession of the defendant and those under 
whom lie claims. The court is, therefore, 
to decide a question which lies at the founda- 
tion of the plaintiffs' title, and in the con- 
sideration of it, I have bestowed upon it 
the most mature deliberation which ch'cum- 
stances allowed, both dm-ing the progress 
of the able and interesting argument at the 
bar, and since its dose yesterday. 

The first . call of the office copy of the 
Hai'per patent, which was read in evidence 
by the defendant, is clearly erroneous. The 
call is to run down the Shenandoah from a 
sycamore on the edge of the river, N. 48 W. 
two hundred poles. Such a line would run 
up the river. The defendant, having shown 
the loss of the original patent, and having 
thus laid a sufficient foundation to let in 
parol evidence of its contents, has clearly 
shown the error of the copy of the patent 
ofiCered in evidence by him. It was shown 
that the original patent was in existence as 
late as 1827, and that the com-ses were 
copied in a M. S. book by the smweyor of 
Jefferson county. The patent was found in 
the proper custody, being in the possession of 
the widow of John "Wager, Jr., one of the 
devisees of Eobert Harper. The com'ses 
were also copied from the original by a wit- 
ness who owned a coterminous traet, and 
was thus interested in learning the true 
com-ses of the patent. These two unofficial 
copies agree perfectly with the original sm-- 
vey and plat, and show that the first call of 
the Harper patent wag for a line running 
from a sycamore on the edge of the Shen- 
andoah river, extending down said river S. 
55 E. forty-fom* poles. In all other respects 
the copy of the patent conforms to the sm*- 
vey. The two first calls of the patent, thus 
corrected, are as follows: "Beginning at a 
sycamore standing on the edge of Shenan- 
doah river, and extending thence down the 
said river S. 55 E. 44 poles, N. C6 E. 72 poles, 
to a sycamore, standing at that point." The 
point here referred to is clearly the point of 
land formed by the confluence of the two 
rivers, for the next call is for a line running 
up the Potowmac. 

I -will first enquire whether the boundary 
of the Harper patent, on the Shenandoah 
side, is the river itself, or the two right lines 
thus designated. It is a fundamental princi- 
ple in the law of boundary, that com-se and 
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distance must yield to a natural or artificial 
monument; that is to say, if there are two 
calls in a patent, one for a magnetic line of 
a given course and distance, and the other 
for a permanent sensible object as the ter- 
minus of the line, if the magnetic line, mak- 
ing proper allowance for magnetic vxa-iation, 
will not reach the object, the line must be 
abandoned, and the known monument must 
be reached by a line which will conduct you 
to it, however variant it be, both in com-se 
and distance, from the magnetic line called 
for in the patent. There is no conti-oversy 
between the counsel as to this principle. Ap- 
plying it to the case at bar. we find that the 
two magnetic lines first called for in the pat- 
ent, with due allowance for magnetic varia- 
tions, instead of running to the sycamore at 
the point, terminate at neai-ly the middle of 
the Shenandoah. These two lines are des- 
ignated in the plat of smwey made by 
the surveyor in this cause, by the lettei's 
and figm-es A 5, 5, 6. These lines must 
be so varied as to reach the coi-ner, 
and the two lines A B, B C, on the dia- 
gram, represent the two lines required by 
the principle we are considering. So far, 
there is no difficulty in the application of the 
principle. The counsel for the plaintiffs in- 
sist that the principle is satisfied by the adop- 
tion of the two straight lines A B, B 0, (the 
sycamore called for in the patent being lo- 
cated at or about 0, in the diagram,) and 
that these two lines, in the most favorable 
view of the case for the defendant, consti- 
tute the boundaries of the Harper patent. 
If this position be tenable, the land lying be- 
tween the lines A B, B 0, and the Shenan- 
doah, was subject to entry by the plaintiffs 
as waste and imappropriated land, and a 
titie to it is vested in the plaintiffs by then- 
patent, imless the title of the commonwealth 
has been lost by adversary possession by the 
United States or by those under whom they 
claim. The counsel for the defendant insists 
that the Shenandoah, and not any right lines 
whatever, constitutes the ti-ue boundary of 
the Harper patent The call is for two lines 
extending down the river, certain com-ses 
and distances, to the point The beginning 
corner is on the edge of the Shenandoah. 
The terminating comer of these lines is at 
the mouth of the same river. It is said 
that a can for a line extending down the 
river, in connection with a call for com-se 
and distance, is merely a descriptive and not 
a locative call, and that com-se and distance, 
varied only so far as may be necessary to 
reach the known monument at the point, 
must prevail. Can this proposition be cor- 
rect? As the lines were to run from a point 
on the Shenandoah river to its mouth, the 
general direction of these lines must have 
been necessarily down the river. So the 
com-ses called for must have necessarily run 
down the river, that is, in the general direc- 
tion of the river in its descent to its mouth. 
There was no necessity to superadd any 
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other description, and the call to run down 
the river could add no force to the other calls 
to run to the mouth by certain coui'ses and 
distances, considering: it as simply descrip- 
tive. The term, then, in this view of it, 
would be supererogatory and useless. It is 
reasonable to conclude that in employing 
this term it was intended to indicate some 
specific purpose, and unless that pm-pose 
was to define the boundary of the patent, it 
is without meaning, and must be rejected as 
sm-plusage. But in the construction of writ- 
ten instruments, we must so interpret them 
as to give significance and efi'ect to every; 
part, if it be possible. As;suming, then, that " 
the expression "down the river" is ambigu- 
ous, and might be interpreted with equal 
propriety, if it stood alone, as either descrip- 
tive or locative, that construction ought to 
prevail which will give it efEect, rather than 
that which "would make it senseless, or at' 
the least tautologous. This general view of 
the subject would lead to tbe conclusion that, 
in tbe absence of all authority, the term 
should be considered, in the connection in 
which we find it in this patent, as locative, 
and not merely descriptive. Let us consider 
the question briefly with reference to author- 
ity. 

We have no adjudication of the courts of 
Virginia involving precisely the question now 
under consideration, but similar, if not iden- 
tical, questions have frequently arisen and 
been adjudicated by the courts of om- sister 
states. Tayl. (N. C.) 13G; 4 Dev. 180; Hayw. 
(N. C.) 297; 4 T. B. Mon. 61; 12 Johns. 2o2; 
[Newsom v. Pryor's Lessee] 7 Wheat. [20 
U. S.] 7, 5 Pet. Cond. 206; 20 Wend. 149, 
156; 3 Ohio; 17 Pick. 357; 2 J. J. Marsh. 
160; French V. Bankhead, 11 Grat. 136. After 
reviewing numerous cases involving this 
question, the supreme court of New York 
says; "There will be seen, moreover, a very 
distinct and strong tendency in the cases I 
have cited, to turn every doubt upon ex- 
pressions which fix the boundaiy next the 
river, in favor of a contact with the water. 
The words which in those cases and others 
have created the most freqiTcnt difliculties, 
are where the termini of the river line stand 
on the bank at some distance from the 
stream, and the line is prescribed to run be- 
tween them, 'along the river,' or 'up the 
river,' or 'down the river,' or the like. It has 
been contended in such eases, that the call 
may weU be satisfied by a direct line be- 
tween the termini irrespective of the imme- 
diate margin, or by following at a distance 
from the margin, the meanders of the sti'eam 
where the words require that. But all such 
language has been held to fix the boundary 
upon the river. These cases show, what it 
is very difficult for the human mind to re- 
sist, that the parties never mean to leave a 
narrow strip between the land and river, 
merely because some stake or tree, or even 
all the stakes or trees of the line stand at a 
slight distance from the river. The expres- 



sion of an intent to run the line along the 
sti-eam, reaches a distinct natm'al monu- 
ment, which overcomes the others. They are 
I'ather intended to indicate, or point down to 
the water Une." Starr v. Child, 20 Wend. 
156. 

If the supreme court of New York have 
here stated correctly the result of the adjudi- 
cation on questions of this kind, the present 
question is closed by authority, so far as the 
decisions of foreign tribunals can bind this 
court. A careful examination of all the 
cases cited, satisfies me that they fully sus- 
tain the positions taken by the court of New 
York, and- I have cited the above passage 
at large, because it expressed, in language 
at once lucid and terse, the result of the 
eases reviewed. I may remark, too, that 
this very passage is quoted with approba- 
tion by Judge Allen, president of the court 
of appeals of Virginia, in delivering the opin- 
ion of the court in the late and yet unpub- 
lished case of French v. Bankhead. I have 
no time to discuss at large the cases referred 
to by the supreme court of New York, and 
must content myself with a brief reference 
to one of them, Avhich presents the very 
question involved here. The case of Bruce v. 
Taylor, 2 J. J. Marsh. 161, is the case re- 
ferred to. The last call of the patent was 
for courses and distances from a stake on 
the Ohio river to the beginning, which was 
also on the Ohio. The lines called for, whh- 
out any intermediate corners, were in the 
general du*ection of the rivex', but there was 
no call to run down the river. The land 
was described in the patent as lying on the 
Ohio river. The court said the river was the 
boundaiT, and their reasons for this conclu- 
sion are thus succinctly stated: "The stake 
called for is on the river; the intermediate 
courses are in the general direction of the 
river; no corners are called for; the courses 
and distances are not accurate, but such as 
would be called for when, intending that the 
river shoiild be the boundary, the surveyor 
would not be particular in ascertaining by 
his compass the exact coiu-se, nor with his 
chain, the precise dii^tanee." This case goes- 
much farther than we are required to go, to 
establish the Shenandoah as the boundary 
of the Harper patent. There the court in- 
ferred that the river was intended to consti- 
tute the boimdary from the fact that the 
two termini of the intermediate lines wwe 
on the river, and that the intermediate lines 
without any established corners, were in the- 
general dh'ection of the river. Now looking 
at the Harper patent in connection with the 
plat of survey, we find that the two termini 
of the lines are on the Shenandoah; that tlie- 
intermediate coiu'ses are in the general di- 
rection of the river; that no corner is called 
for; that the courses and distances are not 
accm-ate, &c. So far tlie cases are identical. 
But the two cases differ strikingly in this: 
that in the Kentucky case the conclusion 
that the parties intended to adopt the river 



[4 Fed. Cas. page 397] 

as a boundary is deduced, as an inference 
merely from the circumstances stated by tbe 
<;ourt, while in the case at bar the call to run 
down the river is found in express terms. 
Mr, Stuart's objection that if the parties had 
intended to run by the river, no interme- 
diate lines, or but one intermediate line, 
would have been called for, is answered by 
the above case. It is proper, where a river 
is designed to be the boundary line, that the 
surveyor should run as many intermediate 
lines as the natural curvatm-es of the stream 
will render necessaiy to make the magnetic 
lines correspond with the general com-se of 
the river. These lines must be run by the 
surveyor, in order to compute the area of the 
land surveyed, and the fact that such lines 
are called for in the patent, and laid down 
in the plat and smwey, constitutes no ground 
for the conclusion, that the parties intended 
to bound the land by the magnetic or other 
right lines, rather than by the river. Indeed, 
Sir. Llichie, in his commentary on the case 
last cited, drew the very opposite conclusion 
fi"om the number of these magnetic lines 
■conforming in their general direction to the 
course of the river. It would have been 
quite as logical to deduce the conclusion, 
In the case at bar, that the river was de- 
signed as the boundary, from the fact that 
the Intermediate lines here called for no cor- 
ner, and were in the general direction of the 
river. This case, then, is an apt and close 
authority in support of the position of the 
defendant's counsel, that the river, and not 
the straight lines, is the true boundai-y of 
the Harper patent The case, indeed, is of 
no bmding authority upon the court, but is 
persuasive merely. Is the case, then, con- 
■sistent with reason and the principles of 
law? The fundamental principle we have 
iDcen considering, that where there is a con- 
flict or repugnance between magnetic or im- 
aginary lines, and natural or artificial monu- 
ments, the former must yield, is one of the 
wisest in the law. It is a principle of re- 
pose. It gives certainty and definiteness to 
the boundaries of co-terminous tenants; it 
gives stability and firmness to land titles. 
The compass is so uncertain a guide, that 
no two sm-veyors, perhaps, ever perfectly 
agreed in running a survey by magnetic lines. 
It is the natural or artificial monument alone, 
which gives fixedness or certainty to bound- 
ary. In the case at bar, the terms employed 
in the patent cannot otherwise be satisfied 
than by holding that the river Shenandoah 
is the boundary of the Harper patent, from 
the beginning corner to the mouth of that 
river, and, sustained, as I conceive that con- 
struction to be, both by reason and authori- 
ty, I have no besitation in adopting it. 

The next call of the patent is for a line ex- 
tending from the point up the Potowmac, a 
•certain coiu'se and distance, to a chestnut 
near the river. The precise language of the 
patent is: "Thence up the Potowmac river 
jSf. 48. W. two hundred poles to a chestnut 
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tree standing near Potowmac, opposite to a 
small island.'* Thei-e is much conflict in the 
testimony as to the precise locality of the 
chestnut called for as the terminus of this 
line, the evidence on the part of the plain- 
tiff tending to show that it stood on ground 
now covered by the U. S. canal, designated 
in the plat of survey as "Red IS," that on 
the pai:t of the defendant tending to locate 
it at Gr, a point on the embank-ment of the 
Baltimore and Ohio Railroad. The latter 
point is opposite to a small island, in the 
Potowmac, the former is near a small prom- 
ontory jutting into the river, and evidence 
was offered by the plaintiffs to show that 
this promontoiy was originally an island, 
and that the railroad company made it part 
of the main land by filling up the intermedi- 
ate space with earth. Assume either hy- 
pothesis, and the call for a monument near 
the Potowmac and opposite to a small is- 
land is satisfied. The point claimed by the 
plaintiffs is some feet more remote from the 
river than that insisted on by" the defend- 
ants, and if a straight line drawn from the 
point of the confluence of the two rivers to 
the diestnut, is the true boundary, such line 
drawn to red 18 leaves a larger space be- 
tween it and the river than a line diuwn 
to G. But so far as the legal question 
in the instruction under consideration is 
involved, it is a matter of perfect indif- 
ference whether the true terminus of the 
line called for be at red 18, or at G. The 
question is not, which of these two lines is 
the boundary, but whether either is. The 
first is a question of fact, the second of law. 
If the patent makes the Potowmac the 
boundary, it excludes both. We proceed to 
enquire what is the true boimdary of the 
Harper patent on the Potowmac side. 

If the call of the patent was to run up the 
Potowmac, by com'se and distance, to a 
corner tree on the river, it would present the 
precise question already discussed with ref- 
erence to the boundary on the Shenandoah 
side. But the call is for a chestnut near the 
Potowmac. It is said that this description 
is so vague and indefinite that none other 
than a straight line between the termini can 
be held to be the boundary. The expression 
is certainly indefinite, and when applied to 
the terminus -of a line of 200 poles, might 
equally be satisfied by a terminus a few 
feet, or a few poles from the river. But 
every physical object or monument called for 
as the terminus of a river boundary, must of 
necessity be more or less vague, since no 
such monument can be foimd that is always 
in contact with the water line which in it- 
self is an ever varying and shifting line. So 
a call for a ti'ee on the bank of a river does 
not precisely define its distance from the 
water. This description may be accurate 
and yet the tree may be removed many feet 
from even high water mark. In the con- 
struction of patents or other mimiments of 
title, as of all other written instruments. 
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tlie great desideratum al"ways is to ascertain 
the intention of the parties, and to give ef- 
fect to it, if that intention eonti'avenes no 
principle of law, or public policy. Looking 
at the calls of the patent here, in connection 
with the plat of sui'vey made in the cause, 
we perceive that a straight line, drawn from 
tlie point to the object called for, leaves a 
narrow strip of land between it and the 
river, not exceeding in its greatest breadth, 
some 12 or 15 poles. We find that the Po- 
towmac here, instead of making an abrupt 
curve, as does the Shenandoah just before 
reaching the point, sweeps on to its con- 
fluence with the Shenandoah, with a cuiwe 
of large radius. It is difficult, when we 
come to apply tlie calls of the patent to the 
diagram before us, to resist the conclusion, 
that the chestnut tree, described as being 
near the Potowmac, is made the terminus 
because of its contiguity to the river. It is 
not only described as being near the river 
but so near to it as to be opposite to a smaU 
island standing near the river. This gives 
more definiteness to the description and 
sti'ongly fortifies the conclusion that the ob- 
ject was selected as the monument of a per- 
manent character in nearest proximity to 
the river. 

There is one other document in evidence 
in the cause, which throws additional light 
upon the question. A second patent was 
issued by Lord Fairfax to Robert Haa-per, 
conveying 92 acres contiguous to the tract 
of 125 acres. The chestnut tree in question, 
is made the beginning comer of this other 
tract, and it is described as a chestnut tree 
standing on the Potowmac river. Placing 
these two documents in jitxtaposition and 
consti'uing them with the plat before us, all 
doubts as to the meaning of the parties van- 
ishes, and the mind reaches a conclusion in 
the soundness of which it rests with perfect 
confidence, that they intended to adopt the 
Potowmac river as the boundary of the tract 
fi'om the mouth of the Shenandoah to the 
chestnut tree, called for as the terminus of 
the designated line. 

But it is asked, if the Potowmac be the 
boundary, how can you ever reach the chest- 
nut? As the tree is not in contact with the 
water, there must be some space between 
it and the river. Both are boundaries. 
How can you connect them? By a straight 
line drawn at right angles to the river, or 
at what other angle? The answer to this 
supposed difficulty is easy. 

It is an established principle of law that 
where a creek or river which is not naviga- 
ble is the boimdary of land, the title of the 
proprietor extends, by construction of law, 
ad medium filum aquae, or to the middle of 
the river, 12 Johns. 252; 20 Wend. 149. 
Having established th^se two rivers which 
are above tide, and therefore are not navi- 
gable according to the common law defini- 
tion, as the true boundary of the Harper 
patent, the principle we are considering ex- 



tends that boundary, proprio vigore, to the 
middle of those rivers respectively. The 
terminus of this line up the middle of the 
Potowmac is that point of it, from which a 
straight line, drawn to the chestnut called 
for by the patent, will, in its extension,, 
strike tlie next corner called for. This chest- 
nut tree is not, indeed, in the ordinary sense 
of that term, a "comer" tree at all. No 
angle is made at it by the boundaries here 
established. In the language of the supreme 
court of New York in a case .idready cited, 
"it is rather intended to indicate or point 
down to the water line." 

We deduce, then, from the patent itself, 
and the other documentary proofs in the 
cause, the inference that it was the clear 
purpose of the parties, both grantor and 
gi'antee, that all the land lying between the 
Shenandoah and Potowmac rivers, from the 
beginning corner on the first to the terminat- 
ing corner on the last, should be embraced 
in the patent. If we look beyond the docu- 
mentary proofs to the character of the sub- 
ject of the grant, our conclusion must be the 
same. The land itself was wholly incapable 
of cultivation, except a narrow mai-gin ex- 
tending from the base of the clifC on either 
side to the rivers respectively. It was the 
abmpt terminus of a mountain ridge, whose 
rude cliffs and vast overhanging crags were 
full of picturesque and romantic beauty, but 
were wholly valueless for pm'poses of tillage. 
Its water power was fast, and the patentee 
proceeded to erect a water gi'ist mill and 
saw mill on the Shenandoali side. It pre- 
sented rare advantages for the establishment 
of a ferry connecting the Maryland and Vir- 
ginia shores. Accordingly a public ferry 
was established there as early as 1753, only 
two years after the date of tlie patent, and 
it thus acquired, more than two hundred 
years ago, the now celebrated name of 
"Harpei''s Ferry." The ferry landing was 
on the Potowmac side near the point, and 
was for a long series of years a source of 
large revenue to the original patentee and 
to his devisees. The establishment of this 
ferry must have been the leading object of 
the acquisition, the landing was immediate- 
ly ocupied for that purpose, and that occupa- 
tion was continued till within a compara- 
tively recent period, for we find that when 
the devisees of Harper made the conveyance 
of the land to George Washington, presi- 
dent of the United States, in 179G, there was 
an express i-eservation of this ferry landing. 
Yet Robert Harper was a trespasser in thus 
taking possession of this landing, if the pre- 
tensions of the plaintiffs are weU founded; 
for it was not embraced within the lines of 
his patent, if tlie ti-act was bounded by right 
Unes and not by the river. It would be 
very absm'd to suppose that, in obtaining his 
patent, he intended to cut himself off from 
access to the waters of both rivers, which 
alone could impart value to the acquisition. 
Whatever view, therefore, we take of tho 
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question of boundary, we are consti-ained to 
say, that the rivers Shenandoah and Poto-vy- 
mac constituted that houndai-y, and not any 
imaginai-y lines whatever. The first instruc- 
tion moved for by the defendant is given to 
the juiy in the terms in which it is incorpo- 
rated into tliis opinion. 

The second and third instructions aslced 
for by the defendant have reference to a 
supposed title acquired by the United States 
by mere length of possession, and by vir- 
tue of the operation of what is called the 
"Settlement Law," passed by the legislature 
of Virginia in 1798. These instructions are 
based upon the hypothesis that the lands 
lying between the right lines A B, B 0, O 
Gr, or O IS, and the rivers Shenandoah and 
Potowmac respectively, were not covered by 
the Harper patent. Having decided, how- 
ever, that those lands were comprehended 
within the lines of the original patent, the 
hypothesis upon which they rest is destroy- 
ed, and they are irrelevant and imp^'tibaent. 
The com-t, therefore, declines to give them. 

NOTE BY THE JtlDGrE. The first instruc- 
tion asked by the defendant having been given, 
the jury rendered a verdict for the defendant 
without retiring from their box. The plaintiffs 
excepted to the opinion of the court, with a 
view to the prosecution of an appeal to the 
supreme court of the United States. 
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Case "No. S,014. 

BROWN V. The INDEPENDENCE. 

[Crabbe, 54]^ 

District Court, B. D. Pennsylvania. Nov. 25, 
1836. 

CoKSULs— Certificate— Evidence— Seamex— 
Chastisemekt— Wages— Extra "Wages. 

1. A consul's certificate is not evidence of acts 
not official or within his personal knowledge, 

2. Such a certificate is evidence to remit a 
penalty due to the United States. 

3. Where a seaman, shipped for a voyage, is 
BO severelv chastised, with an improper weapon, 
because of his insolence, as to be necessarily 
left behind at a foreign port, he is entitled to 
his wages to the time of the vessel's arrival at 
the last port of delivery. 

[Cited in Coffin v. Weld, Case No. 2,953.] 

4. But not to the benefit of the act of 28th 
of February, 1803. 

[In admiralty. Libel by William Brown 
against the brig Independence (J. S. Howell, 
master) for wages. Decree for libellant] 

It appears that libellant shipped as cook 
on board the brig Independence, at Philadel- 
phia, on the 18th November, 1835, at sixteen 
dollars per month; that the brig was bound 
to Liberia, thence to a port in South Amer- 

^ [Reported by William H. Crabbe, Esq.] 



ica, thence to a port in Em'ope, and thence 
back to Pbiladdphia; that the libellant actu- 
ally sailed in her from Philadelphia to Li- 
beria, from Liberia to Bahia, from Bahia to 
Falmouth, in England, and from Falmouth 
to Hambm-g; that, while at Hamburg, dur- 
ing the captain's absence from the brig, the 
libellant used insulting language to the mate, 
and resisted him by force; that the mate 
struck him on the head with a log of fire- 
wood; that the libellant was so much injured 
thereby as to be talcen on shore and placed 
in the hospital by the local police authorities; 
that before the brig sailed from Hamburg 
the captain wished to have the libellant on 
board again, but that it was refused by the 
persons in chai-ge of the hospital; that the 
brig then sailed without the libellant, and 
that she arrived at Philadelphia on the 20th 
October, 1836. The libel was filed on the 
nth November, 1836, and libellant claimed 
as follows:— 

Wages from 18th November, 1835, to 
20th October, 1836 ?176 00 

Deduct credits (specifically enumer- 
ated) 122 39 

Wages due- 53 61 

Add two inonths' wages under act of 
28th February, 1803 (2 Story's Laws, 
883 [2 Stat. 203]) 32 00 

Whole amount claimed $85 61 

The respondent claimed to have paid to, 
or on account of the libellant, §50.48, over 
and above the amount properly due, and 
prayed a recovery of this sum. 

Mr. Gilpin, for libellant 

Mr. Randall, for respondent 

ATv . Gilpin offered, in evidence, the cer- 
tificate of the American consul at Hamburg, 
to prove the transactions at that port It 
was objected to on the part of the respondent 
because there was no proof of the consul's 
handwriting, and the certificate was to prove 
facts which the respondent denied. Mr. Gil- 
pin referred to the act of 28th February, 
1803 (2 Story's Laws, 883 [2 Stat 203]); 
act of 14th April, 1792 (1 Story's Laws, 235 
[1 Stat 255]); Bull. N. P. 225, 229; 1 Stark. 
Ev. 173; U. S. V. Liddleo[Case No. 15,598]; 
U. S. V. Mitchell [Cases Nos. 15,791 and 
15,792]. 

Mr. Randall was stopped by the court 

HOPKINSON, Disti-ict Judge. The court 
do not say that there may not be certain 
matters in which the official acts of the 
consul may be proved by his official certifi- 
cate; but the facts stated in this certificate 
are not of that character. This is to prove 
another certificate of the time of Brown's 
dischai'ge fi-om the hospital; the proceedings 
of a police com-t, the sentence of that court, 
the nature of the wound inflicted on Brown, 
and the hospital expenses. None of these 
are official acts of the consul, nor did he 
know one of them of his own knowledge. 
Had he sworn to them it would have been 
hearsay evidence. He certifies to facts and 
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proceedings before another tribunal, with 
which he had nothing to do, and of which 
he had no knowledge, official or personal. 
I will admit the certificate so far as to show 
tliat the libellant was left at Hamburg, with- 
out the consul's knowledge or consent, be- 
caiise that is material, but not to prove the 
rest that it contains. The certificate meant 
by the act of congress [2 Stat. 203] is only 
of use in the cases there mentioned, and also 
to remit a penalty due to the United States 
as an admission against their interest. 
The evidence was rejected. 

HOPKINSON, District Judge, delivered 
the following opinion in the case: 

In tliis case penalties ai-e claimed on both 
sides. The libellant counts upon his full 
wages for the whole voyage, and also upon 
two months' pay for having been left by 
the captain in a foreign port. On the othei- 
hand, Hie respondent insists that he is not 
entitled to his wages home, and that he is 
chargeable with heavy expenses incurred for 
him in the hospital at Hamburg. 

The libellant had received a severe wound 
on the head, inflicted by a stick of fire-wood. 
He had behaved wiUi great and provoking 
insolence to the mate. I give no opinion as 
between them. It appears that the police 
officers of the port, who had seen the affray 
with the mate, came, of their own accord, 
on board of the brig, went below, where the 
libellant was, took liim on shoi'O and put him 
in the hospital. He neither went on shore 
by his own will and act, nor was he put 
or left there by the captain. On the con- 
ti-ary, the captain was very desirous to have 
him and bring him hoine; but, after waiting, 
he could not get him, and was obliged to 
leave him behind. Should the captain, un- 
der such circumstances, pay the penalty of 
two months' wages, allowed to a seaman 
who is discharged without good cause, in a 
foreign port? I tliink he did not discharge 
him; he was unwilling to leave him. 

On the other hand, the seaman was in no 
default. He did not desert the brig, or aban- 
don his dutj'. He did not violate his con- 
tract, which was for his voyage out and 
home; he was prevented from performing 
the contract by a superior force; by the offi- 
cers and laws of the place where the vessel 
lay. "Why then should he suffer loss, or be 
deprived of the benefit of his contract? He 
was imable to do his duty, to perform the 
service, by no fault on his pai*t It is like 
tlie case of sickness, when the seaman is 
prevented, by the act of God, from performing 
his part of the conti-act, he nevertheless has 
his wages. In the case of Hart v. The Little 
John [Case No. 6,153], the ship had delivered 
her cargo at Liverpool. On her return (the 
voyage was out and home), she was cap- 
tmred by a French cruiser, who kept her 
for eight days, then recaptm-ed by an Eng- 
lish frigate, and restored on the payment of 
salvage. The libellant was taken on board 



the French cruiser, carried to France, and 
there released. He was allowed his wages 
for the whole voyage, deducting the pr*por- 
tion of the salvage. The judge says he 
gi'ounded his opinion on cases like this on 
those of sailors falling sick, and on those 
cited by the libellant's counsel. In such 
eases, it is said, the wages are due, "because 
the miu-iner is not in fault,"' and the "de- 
faiilt of the seaman is no more to be imputed 
to him than if he had fallen sick on the 
vo.vage, in which case his wages are due, 
without deduction." The judge affirms the 
rule, and says, "it is clear that in case of 
sickness preventing a performance of duty, 
if the malady be not occasioned by the mari- 
ner's malconduet, that full wages are pay- 
able, whatever expense or loss the ship -was 
under on this account," and adds: "I see no 
reasonable distinction between this case and 
that" The judge imdoubtedly says that his 
"opinion is founded on the general principle 
that where a mariner is prevented by force, 
when he is not in fault, from pursuing his 
voyage, he is to be paid his full wages," 
adding that "if dm-ing tlie continuance of the 
voyage, he earns wages in otlier service, 
they shall be deducted from his claim." 

In the affray between the mate and the 
libellant, the latter was in fault by his in- 
solent language and deportment; but the 
mate was not less so in coi-recting him with 
an improper weapon. To sti-ike a man on 
the head with a log of fire-wood, was to 
endanger his life, and the injui-y here was 
very severe. But, if the libellant was in 
fault, so as to justify the correction he re- 
ceived, I should not understand that the 
fault attends on him so as to be extended to 
the subsequent taking him on shore, without 
any complaint or application on his part, nor, 
so far as we know, with his acquiescence or 
consent But I give no opinion on this point, 
as J am not prepared to say that the libel- 
lant had, justly or legally, drawn upon him- 
self the kind of chastisement he received. 

Decree for the libellant fifty dollars and 
costs. 
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Case :No. 2,015. 

BROWN V. JACKSON, 

[1 Wash. 0. 0. 512.] 1 

Circuit Court, D. Pennsylvania. Oct. Term, 
1806. 

Negotiable Instruments— Special Indoksejient 
— Notice of Non-Acceptance. 

1. The defendant being indebted to the plain- 
tiff in London, for goods, remitted a bill of ex- 
change, drawn upon London, in his favour, 



* [Originally published from the SISS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Tvliicli he endorsed "Pay the amount to order 
for my use." The bill was not accepted nor 
paid, and was returned to the plaintifE's agent, 
who demanded payment of the defendant, as 
endorser. Such a special endorsement releases 
the endorser from the payment of damages, 
and prevents the negotiability of the bill. The 
amount of the bill is to be received by the en- 
dorsee, for the use of the endorser. 
[See First Nat, Bank v. Eeno County Bank, 

3 Fed. 257; White v. Miners' Nat. Bank, 

102 U. S. 658.] 

2. If the endorsee be not a creditor of the 
endorser, then he is to receive the money, and 
remit it; or if the bill Is dishonoured, he is to 
return it. 

3. In this case, the plaintifE having received 
the bill in payment of a debt due to him, was 
entitled to look to every person responsible on 
the bill, in like manner as if he had bought the 
bill, with exception of a claim for damages on 
the endorser, 

4. Quere, whether the neglect of the plaintiff 
to give notice of non-acceptance did not re- 
lease the endorser. 

At law. Indebitatus assumpsit [by Brown 
against John Jackson] for goods, &c., and 
another account npon a bill of exchange. 
[There was a verdict for plaintiff on the 
first count, and he consented to a new trial.] 

The defendant being indebted to the plain- 
tiff, a merchant in London, for two sepa- 
rate shipments of goods, remitted to him in 
December 1S04, a biU of exchange drawn by 
Mr. Crawford, on Barclay & Salkield, at 
Manchestei*, at sixty days, for the amount 
of the last shipment of goods, and endorsed 
by the defendant in the following terms, viz. 
"Pay the amount to Brown, or order, for 
my use." The bill was endorsed by the 
plaintiff, to Fox & Company of Manchester, 
who presented the bill to the drawees; who, 
refusing to accept the same, it was noted 
on the 12th of Febniary ISOo, and was pro- 
tested for non-payment on the 16th April, 
The bill was accordingly returned to the 
plaintiff, who sent it forward immediately to 
Gardna* of Philadelphia, to receive the 
amoimt of it, with damages and costs, from 
the drawer and endorser. The biH was re- 
ceived on the 10th of June, and on the same 
day notice was given to tlie drawer, and 
payment of principal, damages, &e, demand- 
ed. On the next day, notice was given to 
the defendant, and the same demand made, 
and that the defendant would be held re- 
sponsible for the bill. On the 19th, the 
agent of the defendant, James Jackson, (he 
as well as the agent and drawer all living 
in Philadelphia,) wrote to Gardner,, that he 
would not pay the damages; and that mi- 
less the bill was given up on that day, he 
should consider his principal discharged. 
Gardner immediately requested to know the 
ground on which the defendant refused to 
pay the damages, and receiving no answer, 
he called on James Jackson, and being sat- 
isfied, fx-om the nature of the transaction 
between the plaintiff and defendant, that the 
damages could not be demanded, he waived 
them, and agreed to receive the principal 
4FED.CAS. — ^26 



and interest; but James Jackson saying that 
he was not prepared to pay the bill, offered 
a note, with an endorser, for the amount at 
ninety days, which was refused. It was- 
proved by the drawer of the biU, that he- 
stopped payment about three in the after- 
noon of the 11th, but he said that he did not 
doubt but that he paid on the 10th. The' 
count on the bill states, that notice of non- 
acceptance was given to drawer and en- 
dorser, but this was not proved. Witnesses 
were offered to prove the custom in Phila- 
delphia, that in cases like the present, the- 
endorser is considered as discharged; but 
the court refused to hear such testimony. 

IngersoU and Head, for defenda'nt, admit- 
ted that the plaintiff was entitled to recover 
for the amount of the first shipment of 
goods, but that he was discharged as to th& 
other; and that the plaintiff could not re- 
cover either on the original ground of the 
debt, or on the bill. That the creditor, re- 
ceiving a bill with a special endorsement,, 
like the present, was to be considered mere- 
ly as the agent of the endorser, and upon 
the protest, ought immediately to have re- 
turned the biU; but by retaining it, he had 
made the debt his own, and could not re- 
cover on the bill against the endorser. They 
cited [Chapman v. Steinmetz] 1 Dall. [1 TJ. 
S.] 261; [M'Kimm v. Kiddle] 2 DaU. [2 U. S.J 
100; [Keppel© v. Oarr] 4 Dall. [4 IT. S.] 155- 

WASHINGTON, Ch-cuit Justice, asked the- 
counsel for the defendant, if the plaintifiT 
could, in a separate action, recover on this- 
bill, against the defendant, could he recover- 
in this action? ' 

Mr, IngersoU admitted that he could; ex- 
cept that in this action the declaration' 
averred notice of non-acceptance, which was; 
not proven. The plaintiff therefore could' 
not recover, in consequence of his negli- 
gence in not giving notice of non-acceptance- 
It is necessary to protest for non-accept- 
ance, and to give notice. 2 Term B. 717^ 
718. If the agent retains the bill, it is so* 
much money in his hands, and is p. payment: 
of so much. 

WASHINGTON, Circuit Justice. What- 
circumstance is it, which constitutes this so' 
much money in the hands of the agent?- 
And is he fm-ther or otherwise liable, tham 
for neglect in not returning the bill? 

IngersoU. The negotiating the biU pro- 
duces this effect 

Levy and Dallas, for plaintiff, insisted, 
that the plaintiff was not an agent of the 
defendant, but had an interest in the biU,. 
and was entitled to claim against the draw- 
er and endorser. That nothing done by 
him, made this bill a payment of the origi- 
nal debt; but that if it did, stiU the plain- 
tiff might recover on the count on the biU- 
That notice of non-acceptance was not nec- 
essary. Brown v. Barry, 3 Dall. [3 U. S.. 
365]. And as to the notice laid in the dec- 
laration, it was mere sm-plusage, and neeS 
not be proved. 
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WASHINGTON, Circuit Justice, eliarged 
the jui-y. It is difficult to perceive, upon 
-what principle of law or justice, it can be 
•contended, that the defendant is neither 
liable on the ground of the original debt, 
nor on the bill. The defendant was once 
indebted in this sum to the plaintiff, and 
remitted this biU for the purpose of paying 
it when collected. The bill has been duly 
presented, protested, and a demand of pay- 
ment made in proper time. Neither the orig- 
inal debt nor the bill has been paid by the 
defendant, and it seems strange to say, that 
the defendant is altogether discharged. In- 
dependent of the glaring injustice, at first 
view, of this doctrine, it would be mischie- 
vous in the highest degree, if it be founded; 
since no creditor would accept a bill of this 
liind from his debtor, but would either de- 
mand payment at once, or insist upon a bill 
which should entitle him, in case it was dis- 
lionom*ed, to claim as well damages as the 
principal. 

What is the nature of such a special en- 
dorsement as the present? It prevents the 
•negotiability of the bill, and amounts to a 
declaration, that in case the bill is protested, 
no damages are to be recovered. The money 
is to be received for the use of the endorser; 
liut how it is to be applied, is a matter be- 
tween the endorser and the endorsee. If 
the endorsee be not a creditor, then he is 
to receive the money and remit it; or if the 
"biU be dishonoured, he is to return it. If 
lie be a creditor, then of course he is to ap- 
ply the money to the credit of the endorser. 
"The latter was this case, and is proved, not 
only by the letter which accompanied the 
bill, but from the conduct of James Jackson, 
who never objected to the liability of the en- 
tdorser to pay the bill; refusing only to pay 
the damages. 

But suppose the plaintiff was a mere 
sigent. If he negotiated the bill, supposing 
it had been endorsed genei*ally, then I ad- 
mit he was a receiver of so much money 
to the use of the endorser. But on the pro- 
test of the bill, he was obliged to repay the 
money, and consequently, was placed exact- 
ly in his original situation; and though he 
might be responsible for neglect, in not re- 
turning the bill in time, yet he could not be 
^aid to be a receiver of so miich money, to 
the use of the defendant. But this bill not 
Toeing negotiable, his endorsee can only be 
considered as his agent to receive the money 
from the drawee. If he is to be considered 
as having made the bill his own, then he 
has all the rights of an endorsee, unless he 
has forfeited all reeoui'se against the drawer 
and endorser, by neglecting to give notice 
of the non-acceptance; and he is entitled to 
recover on the bill. 

But the fact is, the bill was remitted by 
a debtor to his ci*editor, and so as to be con- 
sidered as a payment when it was paid. If 
not paid, he was entitled to look to every 
person liable on the bill, as di-awer and en- 



dorser, in the same manner as if he had 
paid so much money for it. If he takes the 
bill as payment, or by his conduct is con- 
sidered as having so taken it, as if he retains 
it an unreasonable time, or negotiates it and 
receives the amount of it, as in Harris v. 
Johnston [3 Cranch (7 U. S.) 311], in the 
supreme com-t; then he cannot sue for the 
original debt, but he may sue the drawer, 
and all the endorsers on the bill. His au- 
thority is to receive payment of the bill. 
From whom? From all who are liable to 
pay it. Who are they? The drawee if he 
accepts, or the drawer or endorsers, who im- 
pliedly agree to pay if the drawee do not. 
The conduct, therefox'e, of the plaintiff, in 
demanding the amount of this bill from the 
drawer, and from the defendant, was within 
his authority; and consequently, it did not 
compel him to take the bill as payment. 
The bill was merely a collateral secmity, 
and. so would have been a promissory note, 
if, on demanding payment from the plain- 
tiff, he had given one. Neither would have 
been considered as a payment. But it is im- 
material to consider, whether the bill was 
a payment or not. If a payment, then the 
plaintiff may recover on the coxmt on the 
bill; if not a payment, then he may recover 
on the count for goods sold and delivered. 
But, as it is made a point, that the defendant 
is discharged, by the neglect of the plaintiff 
to give notice of the non-acceptance, which 
may be an important question; and also, 
that notice being averred and not proved, a 
recovery cannot be had on the count on the 
bill; the jury must find for the plaintiff on 
the first count, the amount of the first ship- 
ment, which is not disputed; and on the sec- 
ond, the amount of the bill, subject to the 
opinion of the court on these points. 

The jury found for the plaintiff, who, suppos- 
ing he could prove notice, consented to a new 
trial, as to the amount of the bill, the defend- 
ant agreeing he might aver his declaration. 

[NOTE. On the new trial the jury found for 
nl'iiiitiff for the principal and interest of the 
hill.] 



Case No. S,016. 

BROWN V. JACKSON. 

[2 Wash. C. 0. 24.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1807. 
Payment — Acceptakce of Biix of Eschasge — 
Custom and Usage — Whes may be Pkovex— 
Negotiable Ixstrumexts — Isdorsemext — No- 
tice OF Nos-Patmext — AcTiox ox — Parties. 
1. If a bill of exchange be taken in payment, 
as a discharge of a pre-existent debt, or in sueli 
manner as imports an intention of tlie creditor 
to take the risk of the bill on himself, the 
original debt is thereby discharged. 
[See Sheehv v. Mandeville, 6 Cranch (10 U. 
S.) 253; Bank of U. S. v. Daniel, 12 Pet. 
(37 U, S.) 32; In re Parker, 11 Fed. 397.] 

^ [Originally published from the !aiSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Kichard Peters, Jr., Esq.] 
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2. When the law upon a particular subject 
Is settled, proof of a contrary usage cannot be 
Admitted; such evidence being only allowed in 
'doubtful cases. 

[Cited in U, S. v. Buchanan, 8 How. (49 IT. 

S.) 102.] 
.[See Walker t. Western Transp. Co., 3 Wall. 
(70 U. S.) 150; Barnard t. Kellogff, 10 
Wall. (77 U. S.) 383; Thompson v. Biggs, 
5 Wall. (72 U. S.) 663.] 

'3. If a bill of exchange is remitted, with a 
•special endorsement, in payment of a previous 
debt which it was meant to discharge, the spe- 
•cial endorsement does not restrain the rights of 
the endorsee on the drawer or on any previous 
endorser; whatever may be the effect of such 
endorsement between the creditor and his en- 
•dorser. What will be due notice of non-pay- 
ment of a bill of exchange. 

[See TJ. S. v. Barker, Case No. 14,520.] 

4. The holder of a bill of exchange protested 
^or non-payment, is not obliged to sue any one 
-of the parties of the bill, in order to strengthen 
his claim on other parties. He may sue or not, 
:as he chooses. 

At law. Indebitatus assumpsit [by Brown 
against John Jackson, for goods sold and de- 
livered, in the first count, and on a bill of 
•exchange, in the second count. PlaintifE re- 
covered a verdict on the first count on a for- 
■mer trial (Case No. 2,015), but consented to 
a new trial, upon which he recovered the 
principal and interest of the bill]. 

This case, in which a new trial was award- 
•ed at the last term,— 1 Wash. C. C. 512 
[Case No. 2,015],— was now tried, and the 
•only question was, as to the claims upon the 
1)111 of exchange, or tor the original debt for 
which it was endorsed, and differed only 
■from that case, as to the evidence that no- 
tice of non-acceptance was now proven. 

The arguments of the defendant's counsel 
Tvere; that the plaintiff acted and could only 
act as the agent of the defendant, and that 
it was his duty, immediately on the bill be- 
ing protested, to deliver it to the defendant 
That the attempt to get the principal and 
damages from the drawer in the first in- 
stance, passing by the endorser, discharged 
the endorser from his responsibility to pay 
the original debt; and that he never was 
liable to be sued, on this special endorse- 
ment, on the bill itself, because no interest 
whatever passed to him by the endorsement. 
That the damages, if they had been paid by 
the drawer, would, under the decisions in 
this state, have belonged to the defendant. 
They also contended, that the notice given 
to the defendant on the 11th was too late. 
They cited the following cases: [Watts v. 
Willing] 2 Dall. [2 IT. S.] 100; [Chapman v. 
Steinmetz] 1 DaU. [1 U. S.] 261; [Keppele 
T. Carr] 4 Dall. [4 U. S.] 155; 1 Tei-m E. 
167. What is due notice is a matter of fact. 
-6 East, 14, 16. That it is not necessary for 
the defendant to prove special damages to 
have arisen from want of notice. The court 
informed the counsel that they need not 
read cases to prove that It was said that 
if a biU be taken in payment of a pre-ex- 
isting debt, such debt is discharged, though 
ithe bill, is not paid. . , 



WASHINGTON, Circuit Justice. If taken 
in payment as a discharge of a pre-existing 
debt, or in such a manner as imports an in- 
tention in the endorsee to take the risk of 
the bill upon himself, it is such a discharge. 

The defendant offered witnesses to prove 
a custom, that in the trade between this 
country and England, the English merchant 
receiving a bill endorsed as this is, must re- 
turn it immediately on protest to the en- 
dorser; that if he caU on the drawer fo^ 
payment, he exonerates the endorser. This 
being objected to, the counsel, in support of 
the evidence, cited [Keppele v. Carr] 4 Dall. 
[4 IT. S.] 156; [Gorgerat v. M'Carty] 2 DaU. 
[2 U. S.] 148; 1 Ld. Baym. 743; 3 Bm-rows, 
1675; Hardr. 486; [Ingraham v. Gibbs] 2 
DaU. [2 IT. S.] 135. On the other side were 
cited, 2 Burrows, 1227; 1 Ld. Baym. 442; 1 
Salk. 128, 129. 

BY THE COURT. The cause seems to. 
turn upon the right of the plaintiff to recover 
as the holder of this biU; and the law upon 
this subject is settled. It would, therefore, 
be improper to let a contrary usage be 
proved, which is only proper in doubtful 
cases. The case might be different, if the 
plaintiff was to be considered as a mere 
agent. We shall, therefore, overrule the 
evidence; but as the question is stated to be 
of great and general consequence, and the 
establishment of the custom is deemed high- 
ly interesting to commercial men, the court 
wiU hear a motion for a new trial, should 
the verdict be for the plaintiff; when the 
question can receive a more sedate consider- 
ation. 

The plaintiff's coimsel, on the main ques- 
tion, contended that the plaintiff claimed, as 
holder of the biU, for a valuable considera- 
tion, and might sue the drawer or the en- 
dorser, or both; and that calling on the 
drawer did not discharge the endorser. That 
notice on the 11th, was sufficient 

WASHINGTON, Circuit Justice. It is ad- 
mitted that the defendant was once indebt- 
ed to the plaintiff, to the amoimt of the sum 
demanded; that he endorsed this biU with a 
view to discharge that debt; that neither 
the original debt nor this bill has been paid: 
and yet by some legal legerdemain we are 
told the plaintiff has lost his remedy, and 
that the defendant is discharged from the 
original debt, and from any claim on the bill. 
It is possible the imreasonableness of such a 
doctrine may mislead the court, and prevent 
them from appreciating the arguments m-ged 
in its support. The mistake of the defend- 
ant's counsel seems to arise from their con- 
sidering the plaintiff as the mere agent or 
collector of the defendant. And clearly if 
this had been the case, their docti-ine that 
the plaintiff cannot recover on the bill, would 
have been sound. An agent, acting under a 
naked authority, acquires no rights, and can 
do no acts, but such as are within the scope 
of his authority. It is certainly an act of 
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prudence, when a bill is remitted to an agent . 
for collection, to restrain the negotiability 
of the bill, and to notify the world that the 
endorsee has paid no value for the bill, and 
that he acts as agent A blank, or full en- 
dorsement, imports that the endorsee or hold- 
er took the bill, with all the negotiable quali- 

. ties belonging to the natm'e of the instni- 
ment; and any person receiving such a bill, 
may reeoYer the amount from the endorser, 
if the bill be dishonom'ed, contrary to his 
intentions. But if he limits the negotiability 
of the bill by endorsing it to the endorsee 
only, or to the use of the endorser, or uses 
any other expressions of like import; who- 
ever takes the biD, afterwards, takes it with 
every resti-iction and qualification which at- 
tended it; and as this agent had no interest 
in the bill, his endorsement can give none. 
But if, in fact, the endorser has an authority 
coupled with an interest; If the bill be en- 

" dorsed for a valuable consideration, or paid 
on account of a pre-existing debt which the 
bill is intended to pay, the endorsee, taking it 
with the restricted endorsement, possesses 
all the rights of a general endorsee as be- 
tween him and the endorser; however it 
might be as between him and the drawer, 
and either of the parties to the bill; as to 
which it is unnecessary to give any opinion. 
Now in this case, the defendant, in the 
letter which enclosed this bill, acknowledges 
the receipt of certain goods to the amount of 
this bill, and states that the bill is remitted 
for the purpose of paying that account. The 
bm was, therefore, sent in payment of a pre- 
existing debt. The plaintiff was not bound 
to receive it as such, though he might do so 
if he pleased, for whether it was paid by the 
drawee, or by the drawer or endorser, was of 
no consequence to the endorser. If it proved 
unproductive, the endorser was liable upon 
the original demand, if the bill was retui-ned; 
and if not returned, he was liable for no 
more upon the bill; for we are clearly of 
opinion, that the intention of the endorse- 
ment, and the true construction of it, import- 
ed that in case the bill was dishonom'ed, the 
endorser was to be discharged from the ex- 
tra damages. Did the plaintiff take this bill 
in payment? His conduct proves that he 
did. Instead of retui'ning it to the endorser, 
his agent demanded payment of principal, 
and damages from the drawer, and also 
from the defendant upon this last demand. 
"What was the conduct of the defendant? 
He did not reclaim the bill, but offered to 
pay the principal and interest, which would 
have been agreed to by the plaintiff's agent, 
if the time proposed for payment had not 
been too long. Here then we have the lan- 
guage of the defendant, and the conduct of 
himself and of the plaintiff, to prove that 
this bill was given and received in discharge 
of the original debt. If so, the plaintiff is 
mie any common holder of a bill, and was 
entitled to sue the drawer and endorser. IL 
is admitted by the defendant's counsel, that 



he acquired by the endorsement a legal right, 
and, as a trustee, might have sued on the bill. 
If so, let me ask where is the equitable title, 
if it is not in him who has paid the full 
value for the bill? And if both law and 
equity be united in the plaintiff, where is 
there a remaining doubt or question in the 
cause, if the plaintift''s right has not been 
defeated by his own negligence? It is plain 
that the plaintiff might have sued the draw- 
er and might have recovered both the prin- 
cipal and damages; but whether the damages 
would be considered to the use of the endors- 
er, the court will not determine. Had the 
defendant, upon the return of the bill, been 
insolvent, instead of the di'awer, could it have 
been pretended that the plaintiff would have 
been obliged to deliver up the bill, and thus 
sm'render the additional security which he 
had acquired? We think not. If then the 
plaintiff has a right to sue as holder of the 
bill, the only remaining question is, whether 
due notice of the protest was given? And 
this the court consider as a question of fact, 
proper to be submitted to the jmy. If you 
think that the giving notice to the drawer 
on the 10th, and to the defendant on the 11th, 
was in due time, then the silence of the 
plaintiff's agent from the 11th to the 19th, 
will not discharge the defendant. For after 
giving due notice to the drawer and endors- 
er, if the latter wishes to secm-e himself in 
time by resorting to the drawer, he may do 
so by paying the bill. The holder is not 
obliged to sue the drawer, omless he chooses 
to do so. 

The jury found a verdict for the plaintiff for 
the principal and interest of the bill. 
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Case Wo. 2,017. 

BROWN V. JONES et al. 

[2 Gall. 477.]^ 

Circuit Court, D. ^lassachusetts. Oct. Term,. 
1815. 

Sea^iex — Desertion' — "Tkading Voyage" — 
"Fkeighting Voyage"— Shipping Articles- 
Suit FOH Wages — Limitation — Necessity of 
Pleadikg. 

1. A mariner shipped on a voyage "from Bos- 
ton to the Pacific, Indian and Chinese oceans, 
or elsewhere, on a trading voyage, and from 
thence back to Boston," with a stipulation, that 
two months' wages should be paid on arrival at 
Canton; the voyage being in fact a trading voy- 
age to the northwest coast for furs; it was 
held, that the outward voyage terminated at 
Canton, and that the shipping articles did not 
authorise a return from Canton to the north- 
west coast; and that, therefore, it was not 
a desertion in a mariner to leave the ship at 
Canton, it being the intention of the ship to re- 
turn to that coast. 
[Cited in The Elizabeth Frith, Case No. 4,- 
3G1; Granon v. Hartshorne, Id. 5,689. 

* [Reported by John Gallison, Esq.] 
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Distinguished in Thompson v. The Oakland, 
Id. 13,971.] 

2. It seems, that a "trading TOyage" does not 
include a "freighting voyage." 

[Cited in The Brutus, Case No. 2,060.] 

3. The -words "or elsewhere," in the ship- 
ping articles, are either void .for uncertainty, 
under the act of congress regulating mariners 
in the merehancs' service, or are to be con- 
strued as subordinate to the principal voyage 
stated in the articles. 

[Cited in Magee v. The Moss, Case No. 8,- 
944.] 

4. The statute of limitations of Massachu- 
setts (which as to this point is a transcript of 
the statute, 21 Jac. c. 16,) applies only to suits 
at common law for mariners' wages, and not to 
suits in the admiralty.* 

[Cited in Willard v. Dorr, Case No. 17,679; 
The "Utility, Id. 16,806; Joy v. Allen, Id. 
7,552; Hunter v. Marlboro, Id. 6,903; 
Southard v. Brady, 36 Fed. 561.] 

5. The respondent in the admiralty cannot 
avail himself of the statute of limitations un- 
less he plead it. 

[Cited in Joy v. Allen, Case No. 7,552.] 

Appeal from the distiict coiirt of the Unit- 
ed States for the district of Massachusetts. 

In admiralty. This was an allegation in a 
case of substraction of wages. It appeared 
from the evidence, that the libellant, at Bos- 
ton, on the 15th of November, 1805, shipped 
as a mariner on board of the ship Eclipse, on 
a voyage "from the port of Boston to the 
Pacific, Indian, and Chinese oceans, and else- 
where, on a trading voyage, and from thence 
back to Boston." It was fm-ther stipulated 
in the shipping artides, "that two months' 
wages are to be paid to them (the officers 
and seamen) on their arrival at Canton, and 
which are to be the only wages they are to 
receive during their absence," and "that no 
officer or mariner is allowed to make any 
trade in any port or ports whatever, during 
the present voyage, unless first obtaining 
leave from the commander on board, under 
the penalty of forfeiting all his wages and 
wearing apparel on board the ship Eclipse, 
and further, if any fur is found with any 
one, it is forfeited on discovery." In fact, 
the ship was bound on a trading voyage to 
the northwest coast for furs. The ship sailed 
from Boston in January, 1806, went around 
Cape Horn to California, thence to the Sand- 
wich Islands, and thence to the Russian set- 
tlements on the northwest coast of America. 
A cargo was there taken on board on freight 
for Canton, with which the ship afterwards 
safely arrived at that port, in the month of 
February or March, 1807. Previous to the 
sailing for Canton, the master had determin- 
ed, after unloading his freighted cargo at 
that port, to retmrn with his original cargo 
to the northwest coast for trade, and from 
thence to go again to Canton, before his re- 
tui-n to the United States; and this deter- 
mination was well known to the crew. The 
libellant, having this knowledge, declared his 

* "Willard v. Dorr [Cases Nos. 17,679 and 17,- 
680]; The Sarah Ann [Case No. 12,342]; The 
Mary [Id. 9,186].- 



intention not to return to the coast, and ac- 
cordingly, at Canton, sometime between the 
first and tenth day of March, 1807, 'and be- 
fore the freighted cargo was unladen, he se- 
cretly left the ship, without a discharge and 
against the will of the master. This sup- 
posed desertion was immediately afterwards 
inserted in the logbook by the proper officer, 
and an ineffectual search was made to find 
him, and compel him to complete the voyage. 
The ship, still having on board the principal 
part of her outward cargo, again retm-ned 
to the northwest coast, and in September, 
1807, was wrecked, at a place called Oona- 
laski, and wholly lost 

Selfridge, for libellant 
Aylwin, for respondents. 

STORY, Circuit Justice (after reciting the 
facts). Such are the principal circumstances 
of the case, upon which several points have 
been argued at the bar. It has, in the first 
place, been argued, that the voyage desig- 
nated in the shipping articles included the 
second voyage to the northwest coast, and 
that this construction is fully supported by 
the usage in this particular trade. I will 
not stop to consider, how far the usage of 
trade is legally admissible to extend the 
language of a written contract so as to 
include an intermediate voyage not embraced 
in its ^ terms; for no such usage is shown 
in this case. In order to establish such 
usage, there must be evidence of a general 
and uniform course of the trade, so well 
known, as that all parties must be presumed 
conusant of it Occasional instances, in 
which particular persons have made a second 
voyage, are not sufficient for this purpose. 
In the present case, the witnesses declare, 
tliat there is no general usage; that whether 
one or two voyages be made to the coast 
depends upon the nature of the original out- 
fit, the success of the voyage, the accidents of 
the seasons, and in short upon aH those con- 
siderations, which in ordinary voyages in- 
fluence the judgments of prudent and dis- 
creet masters and owners. Every thing, 
therefore, relative to the effect of a general 
usage, may be entirely laid out of the case. 
And I am satisfied, that by the true con- 
struction of these articles, the outward voy- 
age terminated on the first arrival at Canton, 
and did not include an intermediate voyage 
to the coast and back again. The act of 
congress [July 20, 1790; 1 Stat 131, § 1] 
for the regulation -of seamen in the mer- 
chants* service, requires that the voyage or 
term of service should be specified in the 
shipping articles. It would be an utter 
evasion of the statute, to allow such an in- 
definite expression, as "elsewhere," to con- 
trol or extend the meaning of the other cer- 
tain description of the voyage, or to consti- 
tute, of itself, a sufficient description. I 
hold, with the learned Air. Justice "Winchester 
(1 Am. Law J. 207), that the term "voyage" 
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is a technical phrase, and always imports a 
definite commencement and end; and that 
the term "elsewhere" must be construed, 
either as void for imcertainty, or as subor- 
dinate to the principal voyage stated in the 
preceding words. And if there be any doubt 
as to these words, that doubt is not to be 
enlarged, so as to cover any intermediate 
voyage back from the Chinese to the Indian 
and Pacific oceans. It is analogous to the 
case of several ports mentioned in a policy 
of insurance, where it has been held, that 
party must avail himself of the ports in the 
order, in which they stand in the policy, 
and cannot recur back from the last to any 
former port There is too, in this contract, 
an express reference to Canton, as a port 
where two months' wages were to be paid; 
and as this was to be the only advance 
dm-ing the voyage, it affords a strong infer- 
ence, that the parties did not contemplate 
a second voyage to that port, or they would 
have guarded against a second advance on 
a second arrival there. 

It has, in the next place, been argued, that 
it is appai-ent upon the allegations of the 
parties, that the cause of action accrued 
more than six yeai's before the commencement 
of this suit, and that, therefore, it is barred 
by the statute of limitations of Massachusetts, 
which is substantially a copy of the Stat. 21 
Jac. c. IG. The language of this statute does 
not seem applicable to a proceeding in the 
admiralty. A libel in rem, or in personam, 
is not "an action of account or upon the 
case," in the legal sense of those terms. In 
one case (Ewer v. Jones, 3 Salk. 227) Lord 
Holt is reported to have held, that the stat- 
ute of limitations did not extend to causes 
maritime, spiritual, or eqmtable, but only to 
duties at common law; yet, that mariners' 
wages are a duty at common law, and, if sued 
for at common law, the statute would be a 
good bar. From this language it would seem, 
that his lordship thought the statute no bar 
to a suit in the admiralty, but a good bar on- 
ly to a suit at common law. But from other 
reports of the same case (2 Ld. Eaym. 984; 
6 Mod. 25; 1 Comyn. 137) it may be gath- 
ered, that his opinion inclined the other way. 
The cause, however, went off upon another 
point, and, in a subsequent case (Hyde v. 
Partridge, 2 Ld. Raym. 1204), after consid- 
erable discussion, the com-t appear to have 
strongly inclined to limit the statute to suits 
at common law. And very soon afterwards 
an express statute was made (4 Anne, c. 16) 
to cure the defect. The natural inference 
from this brief review of judicial and par- 
liamentary decisions is, that suits in the ad- 
miralty are not within the statute of limita- 
tions of 21 Jac. c. 16; an inference, which, 
in my judgment, stands entirely confirmed 
by every rational consti-uction of its language. 
It is not a little remarkable, that the act of 
congress [July 20, 1790; 1 Stat. 133, § 6] regu- 
lating suits for mariners' wages in the ad- 
miralty contains no limitations as to the 



[4 Fed. Gas. page 406 J 

time, withiQ which such suits shall be 
brought. And as the admiralty and mari- 
time jurisdiction is exclusively confided to 
the courts of the United States, it would be 
very difficult to maintain, that a statute 
of limitations of a state could, proprio vigore, 
apply to suits on the admiralty side of these 
com-ts. The provi^on in the 24th section of 
the judical act (24 Sept. 1789 [1 Stat. 85], 
c. 20, § 24) extends only to trials at common 
law; and in no other cases can state regula- 
tions or limitations govern the courts of the 
United States, unless they fall within the 
principles of universal law, w^hich dh*ect and 
limit the application of the lex loci. How- 
ever, for the reasons already stated, I am 
entirely satisfied, that the statute of limita- 
tions of Massachusetts never was intended 
to include suits in the admiralty. And, if it 
were otherwise, it is veiy clear, that the re- 
spondents could not avail themselves of that 
statute in the present case, for they have not 
pleaded it No principle is better establish- 
ed, than that a party may waive the benefit 
of a statute introduced in his favor; and he 
is in law deemed so to do in respect to the 
statute of limitations, unless he spread it be- 
fore the court as a special exception or bar 
to the suit 

It has, in the next place, been argued, that 
the wages were completely forfeited by the 
desertion of the libeUant at Canton. And 
there can be no doubt, that both by the ma- 
rine law and by the act of congress, a deser- 
tion duly proved works this penalty, unless 
it be justified or excused upon the prmciples 
of law. It is contended by the libeUant that 
he is within the exception; first because the 
taking on board of freight for Canton was 
a deviation from the voyage; and, secondly, 
because, at aU events, he was not bound to 
retm-n to the coast from Canton, as was the 
settled and avowed intention of the master. 
The voyage described in the shipping arti- 
cles, was to the Pacific, Indian, and Chinese 
oceans, "on a trading voyage," which seems 
pouited to a commerce by buying and sell- 
ing on account of the original owners and 
shippers, and not to the intermediate ti-ans- 
portation of cargoes on freight The latter 
employment is usually denominated a freight- 
ing and not a trading voyage. But, inas- 
much as the voyage from the Russian set- 
tlements to Canton was clearly within the 
terms of the original contract, the taking on 
board of the freight cannot be deemed a de- 
viation, unless it occasioned unnecessary and 
unusual delay. This has not been establish- 
ed by the evidence, and therefore, untU the 
arrival at Canton, the seamen were bound 
to remain by the ship. Were they bound to 
remain, after the arrival at that port, until 
after the cargo on freight was unladen, and 
the master had done some act towards an 
equipment for a retm-n to the coast? In my 
judgment they were not bound to remain. 
The cargo on freight was not within their 
original contract, and they were not boimd 
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to remain by the ship for the sole purpose 
of assisting in the unlivery, after a reason- 
able time had elapsed for the fulfillment of 
all their other duties to the ship. The mas- 
ter had repeatedly declared his intention to 
return to the coast, and had kept the origi- 
nal cargo on board for that purpose; and as 
there is no evidence to show, that the deser- 
tion was under circumstances unreasonable 
or injurious, it seems to me, that the conduct 
of the master, coupled with his avowed in- 
tentions, authorized the mariner to hold him- 
self absolved from a further performance of 
his contract. If the ship had, notwithstand- 
ing, returned directly to the United States, 
a very different question might have arisen. 
But here the subsequent events completely 
establish the correctness of the conclusions 
of the mariner, as to the abandonment of the 
voyage. 

The judgment of the district court, decree- 
ing wages, must therefore be aflirmed with 
costs. 



BROWN (LAIMB v.). See Case No. 8,011. 

BROWN (LATHROP v,). See Case No. 8,- 
108. 

BEOWN T. LENNOX. See Case No. 2,029. 

BROWN (LONSDALE v.). See Cases Nos. 
8,492, 8,493, 8,494 and 8,405. 



Case Ifo. S,018. 

BROWN et al. v. LULL, 

[2 Suinn. 443.P 

Circuit Court, D, Massachusetts. Oct. Term, 
1836. 

SEASfEN— CArXDRB OF VESSEL — ThE CONTRACT — 

Duties — Wages — Additionaii Compeksation — 
Lien— PRiORiTr — Admikaltt — ^Equitt Powers 
— Evidence — Presumption. 

1. The capture of a neutral ship does not, of 
itself, operate as a dissolution of the contract 
for mariner's wages; but at most only as a sus- 
pension of the conti'act. 

[Cited in Boulton v. Moore, 14 Fed. 925.] 

2. If the ship is restored, and performs her 
voyage, the contract is revived, and the mariner 
hecomos entitled to his full wages for the 
whole voyage, if he has remained on board, and 
done his duty; or if, being taken out, he has 
been unable, without any fault of his own, to 
rejoin the ship. 

3. On a sentence of condemnation against 
the ship, the contract is dissolved, and the 
mariner is discharged from any further duty 
on board, and also loses his wages, unless there 
is a subsequent restitution of the property, or 
of its equivalent value, with an allowance of 
freight. 

4. In the case of a restitution in value, the 
proceeds represent the ship and freight, and 
are a substitute therefor, and subject to their 
liens. 

5. If freight is decreed for the whole voyage, 
the mariner is entitled to full wages; if for 
only a part of the voyage, the mariner is enti- 
tled only to pro rata freight, unless under spe- 
cial circumstances, as where the mariner re- 
mained by the ship, at the special request of 

^ [Reported by Charles Sumner, Esq.] 



the master, to preserve and protect the proper- 
ty for the benefit of all concerned. 

6. It is the' right and duty of the mariners 
of a neutral ship, after capture, to remain by 
the ship, while there is any hope of recovering 
the property; and this is generally done when 
there is a sentence of condemnation, and a 
fortiori when there is a sale thereof pending the- 
proceedings, or under the sentence of condem- 
nation. 

7. Seamen are peculiar favorites of admiralty, 
and contracts between them and ship-owners 
are scanned with great closeness and jealousy, 

[Cited in The Etna, Case No. 4,542.] 

8. Courts of admiralty, so far as their pow- 
ers extend, act as courts of equity. 

[Cited in The David Pratt, Case No. 3,597; 
The Betsy and Rhoda, Id. 1,366; Weston 
V. Llinot, Id. 17,453; Watts v. Camors, 115 
U. S. 361, 6 Sup. Ct. 94; Paterson v. 
Dakin, 31 Fed. 683.] 

[See Copp V. De Castro &. Donner Sugar Re- 
fining Co., Case No. 3,215.] 

9. Any stipulations in shipping articles, whicb 
derogate from the general rights and privileges; 
of seamen, will be held void in admiralty, un- 
less it shall appear, both that the nature and 
operation of the stinulation were fully explained" 
to the seamen, and that an additional compen- 
sation was allowed entirely adequate to the- 
new restrictions imposed thereby. And the- 
onus probandi is on the ship-owner to establish 
these facts. 

[Cited in The Betsy and Rhoda, Case No, 
1,366; The Rajah, Id. 11,538; The Alraa- 
tia. Id. 254; The Sau ]Marcos, 27 Fed. 
569; The International, 30 Fed. 377.] 

10. The following clause in the shipping arti- 
cles was held void; viz.: "In case of the said 
vessel being taken or lost in the course of the 
said voyage, no- wages shall be demanded or re- 
ceived by the subscriber, except the advance- 
wages received by them respectively, at the- 
time of entry on board; and that, if the said' 
vessel should be restrained for more than thir- 
ty days at any ' one time, the wages should 
cease during such restraint and no longer." 

11. Commissioners, upon whom the law has- 
imposed the duty of awarding a full indemnity 
for certain losses, cannot be presumed to have- 
departed from it; therefore, the compensation! 
allowed to the owner will be presumed to be a 
full indemnity for his loss. 

12. The lien for seamen's wages attaches to 
the ship and freight, and their proceeds, into 
whosesoever hands they may come, and takes 
priority of all other claims. Therefore, the 
ship-owners are liable, though they have re- 
ceived certain instalments only of the sums 
awarded under the treaty, and not full pay- 
ment; and though a proportion of this has been 
paid to the underwriters, who had insured the 
vessel at the time of her loss. 

[Cited in Taylor v. The Royal Saxon, Case- 
No. 13,803; Fitz v. The Amelie, Id. 4,838; 
The Bolivar, Id. 1,610; Pitman v. Hooker, 
Id. 11,185; North v. The Lioness No. 2, 3 
Fed. 925'; Wilson v. Bell, 20 Wall, (87 U- 
S.) 221]. 

13. Lull shipped, as mariner, on board of the 
brig- Two Betseys, on 4th September, 1809, on 
a voyage from Beverly to Naples, and back 
again, at the rate of wages of !i>18 per month. 
The brig arrived at Naples in November, 1809, 
and while lying there, was seized, and finally, 
on 12th of March, 1810, confiscated and sold. 
Lull continued on board of the brig until 10th 
of June, 1810, when he was discharged by the 
master, with his own consent, and sailed in an- 
other vessel for Salem, where he arrived 19th 
of August, 1810. By a convention with the 
king of the Two Sicilies, a provision was made 
for the indemnity of this, and other American 
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claims; and three instalments were received, 
amounting in all to more than the present claim 
for wages; a proportion of the indemnity went 
to the underwriters, who, at the time of the 
loss, had insured the said vessel. Held, that 
the libellant, the administrator of Lull was en- 
titled to recover full wages from the time of 
Lull's shipment to the time, when he arrived in 
the United States. 

Appeal from the district court of tlie 
United States for the district of Massachu- 
setts. 

In admiralty. This was the case of a libel 
in personam for seaman's wages, brou;?ht 
Ijy Rebecca Lull, administratrix of Jonathan 
Lull, deceased, against Charles Browu and 
oUiers (the respondents and appellants,) as 
.executors of the last will and testament of 
Israel Thorndike. The district coiu't made 
■a decree [case unreported] in favor of the 
libellants, for the sum of §189, being the 
Tvages due to Lull from the time of his 
■shipment in the brig Two Betseys (of which 
Mr. Thorndike was owner) to the time of 
liis aiTival in Salem by cartel from Naples, 
■deducting his one month's advance wages. 
The present appeal was from that decree 
on behalf of the respondents. [Affirmed.] 

The material facts were as follows: Lull 
shipped as a mariner on board of the brig 
Two Betseys (Gardner, master,) on the 4th 
of September, 1809, on a voyage from the 
port of Beverly, in this district, to Naples, 
in the kingdom of the Two Sicilies, and back 
again to Beverly, at the rate of wages of 
?18 per month. The brig duly arrived at 
Naples sometime in the month of November, 
1809. and while Ij-^ing there was seized and 
sequestered, together with her cargo, and 
finally, on the 12th of Slarch, 1810, confiscat- 
ed and sold by a decree of Joachim Napo- 
leon, then king of the Two Sicilies. Lull 
continued to remain on board of the brig, 
doing duty, imtil the time of the confisca- 
tion (the libellant asserts until the 10th of 
June, 1810.) when he was discharged by the 
master of the brig, with his own consent, 
and he sailed in another vessel (a cartel) 
for the port of Salem, in this district, and 
ax'rived there on the 19th of August, 1810. 
By a convention made between the United 
■States and the king of the Two Sicilies, 
-at Naples, on the 14th of October, 1832, 
provision was made for the indemnity of 
American citizens (and among others, of the 
testator,) whose property had been seques- 
tered and confiscated in the manner afore- 
said. The commissioners under that ti'eaty 
awarded $4,000 to the testator for tie said 
brig, and ?5,640 for freight, as an indemnity 
for his losses sustained in the premises; 
tlu*ee Instalments of which were since duly 
received by the respondents. In the origi- 
nal shipping articles (which in other re- 
spects were in the common form), there 
was a clause, that in case of the said vessel 
being taken or lost, in the course of the 
said voyage, no wages should be demanded 
or received by the persons subscribing the 



same, except the advance wages received 
by them respectively, at the time of entry 
on board; and that if the said vessel should 
be restrained for more than thirty days at 
any one time, the wages should cease during 
such restraint, and no longer. It did not 
appear, that this particular clause was ex- 
plained to the seamen, or that they received, 
on that account, any extra wages. The tes- 
tator (Mr. Thorndike) had, by sundry poli- 
cies of insurance, insm-ed the said vessel 
and her freight for the voyage; and under 
these policies he received from the imder- 
writers the sum of $2,000, which was ac- 
cordingly deducted from the amount of the 
sums awarded by the commissioners to the 
testator, for the ship and freight (viz. $1,000 
from each), and was paid over to the under- 
writers. 

The following reasons of appeal were as- 
signed by the respondent: 1. Because the 
judge allowed no effect to the stipulation In 
the shipping articles. 2. Because the judge 
allowed wages after December 28. 1809, the 
day of final condemnation. 3. Because the 
judge allowed wages for a period long after 
Lull had ceased to be employed in the ves- 
sel, and after all hope of restoration and re- 
covery had expired, and until Lull's arrival 
in the United States. 4. Because no deduc- 
tion was made of such proportion, as the 
commissioners refused to allow for the value 
of the said vessel and freight, on account of 
sums received by the said Israel Thorndike 
from underwriters. 5. Because full pay- 
ment was decreed, notwithstanding the re- 
spondents have not received, and may never 
receive, more than two-thirds of the amount 
awarded by commissioners. 

Franklin Dexter, for respondents and ap- 
pellants. 

J. Hardy Prince and John Pickering, for 
the libellants. 

STORY, Circuit Justice. Some principles, 
applicable to the present case, are now so 
clear, that they need only be stated, al- 
though at a former time they were subject 
to many learned doubts. The capture of a 
neutral ship does not of itself operate as a 
dissolution of the contract for mariners' 
wages, but at most, only as a suspension of 
the contract. If the ship is restored, and 
performs her voyage, the contract is re- 
vived, and the mariner becomes entitled to 
his wages; that is, to his full wages for the 
whole voyage, if he has remained on board 
and done his duty, or if, being taken out, he 
has been unable, without any fault of his 
own, to rejoin the ship. If the ship is con- 
demned by a sentence of condemnation, then 
the contract is dissolved, and the seamen are 
discharged from any farther duty on board; 
and they lose their wages, unless there is a 
subsequent restitution of the property, or of 
its equivalent value, tipon an appeal, or by 
treaty, with an allowance of freight, in 
which event their claim for wages revives. 
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In the case of a restitution in value, the 
proceeds represent the ship and freight, and 
are a substitute therefor. If freight is decreed 
•or allowed for the whole voyage, then the 
mariners are entitled to the full wages for 
the whole voyage; for the decree for freight, 
in such a case, includes an allowance of the 
full wages, and consequently, creates a ti-ust 
■or lien to that extent thereon, for the bene- 
fit of the mariners. If the fi-eight decreed 
•or allowed is for a part of the voyage only, 
the seamen are ordinarily entitled only to 
wages up to the time, for which the freight 
Is given, unless under special circumstances; 
as where they have remained by the ship, at 
the special request of the master, to pre- 
serve and protect the property for the ben- 
■efit of all concerned. These are principles 
now Qrmly established in our maritime law; 
And, indeed, they have scarcely been ques- 
tioned at the argument. They will be 
found generally recognised in the learned 
■Commentaries of Mr. Chancellor Kent (vol- 
ume 3, lect. 46, pp. 191, 192), and discussed 
at large in the case of The Saratoga [Case 
No. 12,335]; in Willard v. Dorr [Cases Nos. 
17,679 and 17,680]; in Sheppard v. Taylor, 5 
Pet. [30 U. S.] 675; in Spaftord v. Dodge, 14 
Mass. 66; in Beale v. Thompson, 4 East, 
546; and in Abb. Shipp. pt 4, c. 3, § 2, pp. 
45S-464, and notes. 

In the next place, it is ordinarily the right, 
-as well as the duty, of mariners, belonging 
to a neutral ship, after capture, to remain 
by the ship, while there is any hope of re- 
•covery of the property; and this, generally, 
although not universally, may be said to be 
gone, when there is a sentence of condemna- 
tion; and a fortiori, when there is a sale 
thereof pending the proceedings, or under 
the sentence of condemnation. For this 
doctrine, also, I may refer to the authorities 
aU'eady cited, and especially to the case of 
The Saratoga [supra], where many of them 
are collected and commented on. Now, up- 
on these principles, there cannot be any 
■doubt, that the libellant's intestate, Lull, 
was entitled, in the events, which have oc- 
■curred, to wages from the time of his ship- 
ment up to the time of the final confisca- 
tion of the brig and cargo on the 12th of 
March, 1810. And here, ordinarily, his 
Tvages would stop, unless freight upon the 
award of indemnity has been allowed by 
the commissioners for the whole voyage, in 
which event he would be entitled to wages 
up to the time of his return to the United 
States, viz. to the 10th of August, 1810; for 
-■sucli an allowance of fi:eight would include 
the wages of the master and crew up to 
that period; and the wages would attach, 
by way of trust or lien, to that fimd. 

Then, as to the effect of the stipulation in 
the shipping articles, which is relied on as 
•controlling the general right of the libellant's 
intestate to wages. It is well known, that 
the shipping articles, in their common form, 
4ire in perfect coincidence with the general 



I principles of the maritime law as to sea- 
men's wages. It is equally well kno-\vn, that 
courts of admiralty are in the habit of watch- 
ing with scrupulous jealousy every deviation 
from these principles in the articles, as in- 
jm-ious to the rights of seamen, and founded 
in an unconscionable inequality of benefits 
between the parties. Seamen are a class of 
persons remarkable for their rashness, 
thoughtlessness and improvidence. They are 
generally necessitous, ignorant of the nature 
and extent of their own rights and privi- 
leges, and for the most part incapable of 
duly appreciating their value. They com- 
bine, in a singvdar manner, the apparent anom- 
alies of gaUantry, extravagance, profusion 
in expenditure, indifEerence to the futm-e, 
credulity, which is easily won, and confi- 
dence, which is readily surprised. Hence it 
is, that bargains between them and ship- 
owners, the latter being persons of great in- 
telligence and shrewdness in business, are 
deemed open to much observation and scruti- 
ny; for they involve great inequality of 
knowledge, of forecast^ of power, and of con- 
dition. Courts of admiralty on this account 
are accustomed to consider seamen as pe- 
culiarly entitled to their protection; so that 
they have been, by a somewhat bold figurcj 
often said to be favorites of com-ts of ad- 
miralty. In a just sense they are so, so far 
as the maintenance of their rights, and the 
protection of their interests against the ef- 
fects of the superior skill and shrewdness 
of masters and owners of ships are con- 
cerned: Courts of admiralty are not, by their 
constitution and jurisdiction, confined to the 
mere dry and positive rules of the common 
law. But they act upon the enlarged and 
liberal jurisprudence of courts of equity; 
and, in short, so far as their powers extend,, 
they act as courts of equity. Whenever, 
therefore, any stipulation is fotmd in the 
shipping articles, which derogates from the 

I general rights and privileges of seamen^ 
courts of admiralty hold it void, as founded 
upon imposition or an undue advantage tak- 
en of theur necessities and ignorance, and 
improvidence, imless two things concur: 
First, that the nature and operation of the 
clause is fully and fairly explained to the 
seamen; and secondly, th.at an additional 
compensation is allowed, entirely adequate 
to the new restrictions and risks imposed 
upon them thereby. This doctrine was fully 
Kspounded by Lord Stowell, in his admirable 
judgment in the case of The Juliana, 2 Dod. 
504; and* it was much considered by this 
court in the case of Harden v. Gordon [Case 
No, 6,047], and it has received the high sanc- 
tion of Mr. Chancellor Kent in his Commen- 
taries (volume 3, § 40, p. 193). I know not, 
indeed, that this doctrine has ever been 
broken in upon in courts of admiralty, or in 
courts of equity. The latter courts are ac- 
customed to apply it to classes of cases far 
more extensive in their reach and operation; 
to cases of young heirs selling their ex- 
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pectancies; to cases of reversioners and re- 
mainder-men dealing witli their estates; and 
to cases of wards dealing Tvith their guar- 
dians; and above all, to cases of seamen 
dealing with their prize money and other in- 
terests. See 1 Stoiy, Bq. §§ 331-340, and the 
authorities there cited. If courts of law- 
have felt themselves bound down to a more 
limited exercise of Jurisdiction, as it seems 
from the cases of Appleby v. Dods, 8 East, 
300, and Jesse v. Roy, 1 Oromp., M. & B. 316, 
329, 339, that they are, it is not, that they 
are insensible of the justice and importance 
of these considerations, but because they are 
resti-ained from applying them by the more 
sti'ict rules of the jm-isprudence of the com- 
mon law, which they are called upon to ad- 
minister. Tried by the tests above stated, 
the stipulation in the present articles must 
be held void; for the onus pi'bbandi is on the 
ship-oAvner to establish both the knowledge 
of the seamen of tlie nature and extent of 
the operation of the clause; and that a full 
and adequate compensation therefor was al- 
lowed to the seamen. Neither of these facts 
appears; and the presumption, therefore, is, 
that neither of them had any actual exist- 
ence. If it were necessary to discriminate 
between the two clauses, I should be dis- 
posed to construe the first in mitiori sensu, 
as limited to a final loss of the ship, without 
restitution or salvage, by capture or other 
calamity, in the course of the voyage, and 
not to a mere taking or other loss not fol- 
lowed by such a total destruction of the voy- 
age. But it is unnecessary here to sift its 
exact purport, because, upon the general con- 
siderations alreadj' stated, the entire clause 
may be at once laid out of tlio case. 

The next objection, which has been rather 
glanced at than pressed upon the appeal, is, 
'that the commissioners did not allow by 
their award the fuU compensation claimed 
by the owner. But it must be taken, that 
the compensation was a full indemnity for 
his loss; for such was the duty imposed by 
law upon the commissioners; and they can- 
not be presumed to have departed from it. 
That a larger claim was made. Is no proof, 
that a full indemnity was not allowed. Mer- 
chants are not understood to be in the habit 
of confining claims of this sort to the very 
minimum of their supposed losses. They 
are more apt to err, if at all, upon the side 
of studied exaggeration. The real objec- 
tion, however, which has been raised under 
this head is, that the owner has not had 
awarded to him the full value of the ship 
and freight; but, that the underwiiters up- 
on certain policies of insm*ance have had 
awarded to them the sum of $2,000 (being 
the amount, which they paid to the owner 
under their policies,) and that therefore the 
underwriters, and not the owner, are liable 
pro rata for such a proportion of the wages, 
as the sums awarded to them bear to the 
whole value of the ship and freight. Now, 
the decisive answer to this objection is, that 



the seamen have nothing to do with these 
policies of insurance, or with any rights of 
the imderwriters derived under them. They 
are stiictly res inter alios acta. The right 
of the underwriters is not an adverse inter- 
est; but derivative under the testator by 
his own voluntary act of cession or assign- 
ment, resulting by operation of law from his. 
having received full compensation under the 
policies. Suppose the testator had assigned 
his whole interest in the ship and freight, 
instead of a partial interest, for a valuable 
consideration; could it be for a moment ad- 
mitted, that he could thereby change his 
own responsibility to the seamen, or turn 
them over for tlieir compensation to mere 
strangers? Certainly not. It is quite a dif- 
ferent question, whether they might not pro- 
ceed upon their implied trust or lien against 
the proceeds, iu whosesoever hands they 
could find them. But the ship-owner, by his- 
own voluntary act of cession, cannot dis- 
charge himself from his original liability un- 
der his conti-act; for the value of the ship 
and freight, to whomsoever paid, must b& 
deemed a payment by his consent and for 
his benefit. The same question was made in. 
the case of Brooks v. Dorr, 2 Mass. 39, and 
was there disposed of upon reasoning and 
principles entirely satisfactory. 

The next and last objection, which has- 
been made, is, that the respondents have re- 
ceived certain instalments only of the sums- 
awarded under the treaty, and not fuU pay- 
ment. It is admitted, that they have re- 
ceived far more than is suflicient to pay all 
the wages of the seamen, and that is suffi- 
cient to dispose of this objection. The wagcs- 
of seamen attach as a lien to the ship and 
freight, and their proceeds, into whoseso- 
ever hands they may come, as a claim or 
privilege, having a priority to be satisfied 
before all other claims. As it has been 
sometimes expressively said, they are nailed 
to the last plank of the ship. The ship is a 
pledge for the payment, while a single frag- 
ment remains of the wreck or of its proceeds. 
See 1 Pet. Adm. 186, note [Relf v. The Maria, 
Case No. 11,692]; The Neptune, 1 Hagg. 
Adm. 227; The Sydney Cove, 2 Dod. 13? 
The Two Catharines [Case No. 14,288]. 

Upon the whole, my opinion is that the li- 
bellant is entitled to maintain her suit, and 
to recover wages from the time of shipment 
(4th September, 1809) to the time, when 
Lull arrived in the United States (the 19th 
of August, 1810,) that is to say, for eleven 
and a half months, deducting therefrom one 
month's advance, to wit, $207, deducting $18, 
which leaves a balance in her favor of $189; 
which is the very sum decreed by the dis- 
trict court. That decree is therefore af- 
firmed with costs. 
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Case No. S,019. 

BROWN T. ATTCnTTANTHS' & MERCHANTS' 

INS. CO. OF POTTSYHiliK 

[6 Reporter, 643.P 

Circuit Court, E. D. Pennsylvania. Oct. 12, 

1S78. 

IxsuRAXCE — Notice of Loss — Reasonable Time 
—Law and Fact. 
Under a policy requiring notice of a loss to be 
given "forthwith," it is sufficient if the as- 
sured give n(Jtice within a reasonable time, un- 
der all the circumstances of the case, and where 
there are circumstances which may excuse or 
account for a delay, the question of .what is 
reasonable time is for the jury. 

At law. Motion for new trial. [Granted.] 
This was an action on a policy of insm'ance 
[issued by the Mechanics' & Merchants' In- 
surance Company of Pottsville, Pa.] on a 
property belonging to Brown, situated in 
Pittsburg, N. H. By the terms of the pol- 
icy the loss, if any, was payable to Geo. 
Bancroft, mortgagee, and the policy required 
that "in case of loss or damage by fire the 
assm-ed shall forthwith give notice in writ- 
ing to this company, and as soon as possible 
thereafter shall furnish, under oath or affir- 
mation, if required by the company, the 
cause or origin of the fire, if Imown, as par- 
ticular an account of the loss or damage 
as the nature of the case will admit," etc. 
By the testimony it appeared that Brown 
resided in Boston, Mass. That his agent, 
charged with the general oversight of the 
Pittsbm-g property, was one Hartshorne, of 
Canaan, N. H., and that one Danforth, a 
neighboring farmer, had the keys of tlie 
property; that the policy was obtained by 
Brown from one Kent, an insm-ance broker 
of Lancaster, N. H., who obtained it through 
another insm-ance broker, one Rollins, at 
Philadelphia, from the general agent of the 
company at that place, the premium being 
transmitted through the same instrumentali- 
ties; that a fire occurred on the night of 
September 26th, 1876; that Brown was then 
in Boston, and Hartshorne absent from home 
until October 6th, when he received a notice 
of the accident, which had been sent him 
by Danforth the day after the fire; that he 
immediately notified Kent, who the same 
day sent notice to Rollins, who had removed 
to Cincinnati, and Rollins, the same day he 
received it, sent it to the Philadelphia agent; 
that, after this, jErequent notes were sent 
by Hartshorne to the company asking for 
instructions as to proof of loss, which were 
not answered by the company, and he finally, 
on December 8, 1876, sent proofs made up 
without such instructions. The defendant 
contended that there had not been a compli- 
ance with the condition as to notice. The 
court directed a verdict for plaintiff, and 
reserved the question as to whether the 
notice and proofs of loss were a sufficient 
compliance with the provision with refer- 
ence thereto in the policy. 

* [Reprinted by permission.] 



W. J. Budd (with him L/ W. Doty), for the 
motion. 

The condition requires reasonable diligence. 
West Branch Ins. Co. t. Helfenstein, 4 
Wright [40 Pa. St.] 290. For cases where 
delay has been held a defence, see Trask v. 
State F. & M. Ins. Co., 5 Casey [29 Pa. St] 
198; Inland Ins. & D. Co. v. Stauffer, 9" 
Casey [33 Pa. St.] 402; Edwards v. Lycom- 
ing Co. Mut Ins. Co., 2o P. F. Smith [75 Pa. 
St.] 378. A local agent has not authority to 
receive notice, and is not bound to transmit 
it to the company. Edwards v. Lycoming- 
Co. Mut Ins. Co., supra. See, also, Wilson: 
V. Conway F. Ins. Co., 4 R. 1. 141; 10 Gray, 
131. 

J. M. Moyer, contra. 

The insm-ance broker is not to be regarded 
as the agent oiPthe assm-ed merely. Union 
Mut. Life Ins. Co. y. Wilkinson, 13 Wall. 
[80 U. S.] 233; West Branch InS. Co. v. 
Helfenstein, 4 Wright [40 Pa. St.] 289; Ly- 
coming Mut. F. Ins. Co. V. Bedford, 2 T^Tdy, 
Notes Cas. 529; Woodbm-y Sav. Bank & 
Bldg. Ass'n V. Charter Oak F. & M. Ins. 
Co., 31 Conn. 517; Columbia Ins. Co. v. 
Cooper, 14 Wright [50 Pa. St] 340; 36 N. 
Y. 285. Where a local agent is authorized 
by the general agent to deliver policies and 
collect premiums, the assured may consider 
him as the agent of the company until no- 
tified to the contrary. 43 Barb. 351; -31 
Conn. 517; Southern Life Ins. Co. v. McCain, 
96 U. S. 84; Union Mut. Life Ins. Co. v. 
Wilkinson, supra. The policy in the present 
case merely requires notice to the company, 
not to a special offer, and in such case no- 
tice to a local agent is sufficient West 
Branch Ins. Co. v. Helfenstein; Lycoming- 
Mut P. Ins. Co. Y. Bedford, supra; 3 Atk. 
646; 1 Ves. Sr. 64; 13 Ves. 120. As to the rea- 
sonableness of the time within which the no- 
tice was given, see Lycoming Mut P. Ins, Co. 
r. Bedford, supra; Ang. Ins. 230; Fiand. 
Ins. 561; Edwards y. Baltimore F. Ins. Co.,. 
3 GiU, 176; St Louis Ins. Co. y. Kyle, 11 
Mo. 289; Northwestern Ins. Co. v. Atkins,, 
3 Bush, 330; McMasta-s v. Westchester Co. 
Mut Ins. Co., 25 Wend. 381; 20 Barb. 475. 
The absence of Hartshorne and Brown at 
the time of the fire was a sufficient excuse 
for the delay of the notice in reaching the- 
company. 

McKENNAN, Circuit Judge, and CAD- 
WALADER, District Judge, held that the 
Pennsylvania cases cited by defendant's- 
counsel were modified by the case in 2 
Wkly. Notes Cas., and woidd be illiberally 
construed if held to rule the present case 
as on a matter of law against the plaintiff^ 
that -there were circumstances in "the case- 
which might excuse the delay in giving no- 
tice on the part of the plaintiff, namely, 
the distance of the premises from the in- 
sm:ance office; the absence of the plaintiff 
and his agent from the scene of accident;. 
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that tlie assured was justified in sending 
notice of loss througli the same instrumen- 
talities by which he received his policy and 
paid his premium; and at the question of 
whether the plaintiff, under all the circum- 
stances, had been guilty of laches in not send- 
ing notice before October 6th, the fire oc- 
curring September 26th, was for the jury. 
And the question of sufficiency of notice 
having been reserved, the court granted a 
new trial, on terms, that the question of 
reasonable promptness of notice might be 
submitted to the jm-y, the trial to take 
place at the current term. 

[NOTE. The jury found that sufficient notice 
was given.] 



Case No. S,P20. 

BROWN V. IklEJIPHIS. 

[11 Chi. Leg. News (1879) 138.] 

Circuit Court, D. Tennessee. 

Mandamus— To Municipal Cokporation — Levy 
OF Tax. 
[Where a writ of mandamus has issued to a 
city to compel the levy of a tas to pay a judg- 
ment, it is the duty of the city not only to make 
the levy, but also to collect the tax, and pay it 
to the judgment creditor.] 

[Petition by T. E. Brown for a writ of 
mandamus to compel the city of Memphis 
to levy a tax to pay certain judgments re- 
covered by the petitioner. For decision as 
to the validity of the bonds issued by the 
■city, and which formed the subject-matter 
of the actions upon which the judgments 
were recovered, see Memphis v. Brown, 
Case No. 9,415.] 

BAXTER, Circuit Judge, decided in the 
Brown mandamus case that under the for- 
mer judgments of the court, the plaintiff 
was entitled to have a tax levied sufficient 
to realize the sum of one hundred and 
twenty-five thousand dollars per annum, 
and that it was the duty of the city to have 
not only levied, but to have collected that 
amount each year, and paid it over to the 
plaintiff until his judgment was paid. That 
it now appearing that there was an amount 
still due and unpaid, he would direct an 
additional levy, but that he would not com- 
pel this levy before the next annual levy of 
taxes, and the writ should direct the city 
to levy a tax sufficient to cover any deficit 
existing on or before the first day of next 
July, and certify the rate for collection to 
the proper officer on or before that day. 
In the meantime the city could collect and 
pay over whatever it was able to collect on 
the levies already made. 

HAMMOND, Disti'ict Judge, having been 
of counsel, did not sit in this case. 
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Case K"o. S,021. 

BROWN et al. v. aHNTURN et al. 
[2 Gall. 557.]^ 

Circuit Court, D. Hhode Island. Nov. Term, 

1815. 

Assignment for Creditors— Validity". 

1. An assignment of property for the benefit 
of creditors is good against a subsequent at- 
tachment, although the creditors were not origi- 
nally parties to the assignment, if thev have in 
fact assented thereto before the attacliment. 
(There are many cases to this point in the 
books. See them collected in 2 Kent, Comra. 
532, 533, notes to 5th Ed.) 

[Cited in Brooks v. Marbury, 11 Wheat. ^24 
tr. S.) 100.] 

2. Quaere, if such assent be necessary, to 
make such an assignment valid against attach- 
ments of other creditors. 

[3. Cited in Adams v. Blodgett, Case No. 46, 
to the point that courts of law, in the exercise 
of chancery powers, can enforce conveyances 
in trust.] 

At law. This was an action on the case, 
to recover the amount of certain notes made 
by the defendants [Brown and Ives] and en- 
dorsed to the plaintiffs [Minturn and 
Champlin]. There was a plea in abate- 
ment and issue thereon, arising under the 
state laws of Rhode Island, in which the 
sole question was, whether the goods, at- 
tached in the suit, were, at the time of the 
attachment, the property of the defendants 
or not. [Verdiot for defendants.] 

Upon the trial of the cause, it appeared in 
evidence, that the goods attached were the 
schooner Sally and cai-go, which had arrived 
at Newport from Canton. The Sally and 
cargo originally belonged to the defendants, 
who were merchants at New York, and all 
the papers and documents of the vessel and 
cargo were in their name at the time of her 
arrival. During the voyage, the defendants 
having failed in business, on. or about the 
6th of October, 1814, executed an assignment 
of a large mass of property, including the 
Sally and cargo, to Messrs. Hone, Newbold 
and Abbot, for the benefit of certain cred- 
itors enumerated in a schedule annexed to 
a declaration of trust accompanying the as- 
signment. There was an attendant bond 
given by the defendants to the trustees, at 
the time of the assignment, as additional 
security, acknowledging a debt equal to the 
amount due to all the schedule creditors. 
None of the creditors were parties to the 
original assignment; but it was in fact made 
at the instance and with the assent of two 
of the banks in New York, which were cred- 
itors to a very large amount, and as to some 
of their claims, had a priority given in the 
assignment. Most of the other creditors, 
within a few days after the assignment, and 
before the arrival of the vessel, assented to 
it, and had in fact, since that time, received 
their dividends, under its authority. The 

* [Reported by John Gallison, Esq.] 
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Sally arrived at Newport on tKe 26th. of 
October, 1814, and on the same day posses- 
sion was taken of the vessel and cargo by 
the agents of the trustees, with the consent 
of the master, in virtue of the assignment; 
and, in the manifest of the entry at ilie cus- 
tomhouse, a memorandum of the title of 
the trustees was added in the original col- 
umn of the consignment. The present at- 
tachment was made on the 28th of the same 
month of October. 

Thomas Biu:gess and Mr. Burrill, for plain- 
tiffs, contended, that the assignment was 
void, the creditors not having originally been 
parties to the assignment; and that there- 
fore it was a fraud upon the attachment 
law of the state of Rhode Island; and they, 
in the next place, endeavored to establish 
that the assignment was fraudulent in point 
of fact. 

Hazard & Searle, for defendants, contend- 
ed, that it was not material that the cred- 
itors should have been originally parties to 
the assignment; and that, at all events, it 
was suflBcient if they assented before the 
present attachment was made; even sup- 
posing an assent was necessary to sustain 
the assignment That in fact the creditors 
had generally so assented, and the two 
banks in New York, who were the original 
projectors or advisers of the assignment, 
were creditors to an amount more than 
equal to the value of the Sally and cargo, 
and all other property, which had come to 
the hands of the trustees; and that there 
was the clearest evidence in this case, that 
the whole transaction was bona fide. 

STORY, Circuit Justice (after summing up _ 
the evidence to the jury). Upon this evi- 
dence it does seem to me that, if it is be- 
lieved, there is not the slightest imputation 
of fraud in the transaction. The assign- 
ment was made for a meritorious purpose, 
to secm*e the payment of the debts of bonae 
fldaei creditors. Every debtor has a legal 
right to assign property for the security of 
the debts due by him; and so far from such 
an act being reprehended by the law, it is 
justified and approved. It is argued, how- 
ever, that in point of law the assignment 
was fraudulent, because the creditors were 
not originally parties to the insti-ument. 
This objection cannot prevail; for, at all 
events, it is sufficient to uphold the assign- 
ment, that the creditors assented long be- 
fore this attachment. The assignment was 
made for their benefit, and by their subse- 
quent assent, notified to the assignees, they 
acquired not only an equitable, but a legal, 
title to their proportions of the trust money. 
"Whether, in point of law, such an assent 
be necessary to uphold the assignment, sup- 
posing it good in other respects, I do not de- 
cide- I am aware, that it has been holden, 
that general assignments, made without the 
assent, but for the benefit of creditors, are 



frauds upon the attachment law. But there 
are great authorities opposed to the prin- 
ciple of this doctrine; and I desire to re- 
serve an opinion, until it is the turning point 
of the cause. The present ease steers wide 
of the objection. Vide, in addition to the 
authorities cited, 1 Gall. 429, note 6 pVIeeker 
V. Wilson, Case No. 9,392]; 5 Term R. 424, 
530; 8 Term R. 528; 1 Johns. Cas. 156; 
[Kennedy v. Fury] 1 Dall. [1 U. S.] 72; [Mc- 
CuUum V. Coxe] Id. 139; [Osley v. Oldden] 
Id. 430; [Burd v. Smith] 4 Dall. [4 U. S.] 
So; 1 Bin. 502; 2 Bin. 174; 1 Camp. 147; 
Meux V. Howell, 4 East, 1; and, particularly, 
Pickstock V. Lyster, 3 Maule & S. 371; West, 
Extents, 334. 

The jury found a verdict for the defendants. 

NOTE [from original report]. No question 
was made at the bar, and therefore no opinion 
was given by the court, how far the plea in 
abatement was good in point of law, it being in 
fact contrary to the return of the officer. It 
has been generally considered, that the return 
of the officer could not be contradicted in the 
suit before the court; and that the parties were 
left to their remedy for a false return; or if 
property were attached, that the real owner (if 
not a party to the suit), might maintain replevin 
or trespass. Vide Slayton v. Chester, 4 Mass. 
479; Gardner v. Hosmer, 6 Mass. 325; Com. 
Dig. "Retorn," G. 
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Case No. S,0S3, 

BROWN et al. v. The NEPTUNE. 

. [Gilp. 89.]^ 

District Court, E. D. Pennsylvania. May 2, 
1829. 

Seamen— Wkongpdi. Absence — Wages— Negli- 
gence. 

1. Where a vessel is detained in port by the 
wrongful absence of a seaman, a deduction 
from his wages is allowed, to the amount of loss 
actually sustained. 

[Cited in The T. P. Whiton, Case No. 13,- 

849.] 
[See The Harvest, Case No. 6,175; Brink v. 

Lyons, 18 Fed. 605.] 

2. A seaman is chargeable for the value of ar- 
ticles lost by his inattention and carelessness; 
and the amount may be deducted from his 
wages. 

[In admiralty. Libel by William Brown 
and James Bowles against the brig Neptune 
(Robert Madagan, master) for wages. De- 
cree for libellants.] 

Grinnell, for libellants. 
Stroud, for respondent. 

HOPKINSON, District Judge, delivered 
the following opinion: The difficulty in this 
case is to obtain a full and correct knowledge 
of the facts brought in issue between the 
parties. It is argued by the libellants* co\m- 

^ [Reported by Henry D. Gilpin, Esq.] 
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sel, that if the owners of the brig have suf- 
fered any loss or damage by their negligence 
or misconduct, it is a fair groimd of deduc- 
tion, pro tanto, from their wages. 

The respondent alleged, by way of set off, 
or deduction from Brown's claim, that the 
vessel was detained for foiu* days, at New 
Orleans, waiting for this man, who was on 
shore without leave. It is proved he was 
Ashore from the afternoon of Friday until 
about two o'clock on the following Monday; 
but we are quite in the dark as to the cause 
or object of his being there. Part of the 
time he was in prison, put there by the cap- 
tain, probably because he would not come on 
board; but this is not distinctly known. Our 
information upon these points is very imper- 
fect and unsatisfactory. The presumption, 
however, is that the man was in the wrong, 
for after a hearing before the judge, he was 
ordered to return to the vessel and his duty, 
and lie did so. 

Upon the whole evidence, it seems to be 
true that the brig was detained at New Or- 
leans, after she was ready for sea, by the 
absence of Brown, and the pm-suit of him 
by the captain. The question then is, how 
long was she detained on this account? 
This must not be measured by the whole 
period of his absence, but by the time she 
was actually prevented from sailing by that 
absence. He returned to the brig on Mon- 
day afternoon, about two o'clock, but she did 
not sail until Tuesday at four o'clock, wait- 
ing as the witness says, for a pilot. This is 
not chargeable to Brown. Again, he left 
the brig on Friday, but the pilot did not 
come on board before Sunday; and, as the 
■captain was not acquainted with the river, 
lie could not have sailed without his pilot. 
This delay is not imputable to Brown. The 
delay from Sunday to Monday seems to be 
chargeable to his absence, and no more. No 
evidence has been given of any direct loss to 
the owners, by this detention of the brig, 
•other than the ordinary expenses of such a 
vessel, which are rated at fifteen or twenty 
dollars a day. 

It is ordered that fifteen dollars be charged 
to the libellant, William Brown, on account 
of his absence from the brig at New Orleans, 
by reason of which she was there detained, 
after she was ready for sea; and that this 
sum be deducted from the balance appearing 
to be due to him, by the account annexed to 
his libel. That account must be further 
corrected, by commencing the time of serv- 
ice on the 7th November, instead of the 29th 
October, 1828. As to the injury done to the 
boat in putting a passenger on board of a 
steamboat, it does not appear by whose 
fault or negligence the accident happened; 
it may have been on the part of the steam- 
boat, and it may have occurred without any 
culpable negligence in any body. No charge 
against Brown is allowed on this account. 
James Bowles, the other libellant, seems to 
be properly chargeable with the molasses, 



valued at five dollars, lost by his inattention 
and carelessness. Let that amount be de- 
ducted from his account. TVe have no such 
evidence of the manner in which the copper 
was lost, as will warrant us in saying it 
was by such misconduct or negligence of 
Bowles, as to render him liable for it. We 
do not in fact know how it was lost. 

Decree: That fifteen dollars be charged 
to the libellant, Brown, on account of his 
absence from the brig at New Orleans, to be 
deducted from the balance appearing to be 
due to him by the account annexed to the 
libel, and that account to be further correct- 
ed, by commencing the time of service on 
the 7th November, instead of the 29th Octo- 
ber, 1828. That the libellant, Bowles, be 
charged with the molasses, valued at five 
dollars, and lost by his inattention and care- 
lessness. 



Case No, 2,0S3. 

BROWN V. NOTES et al. 

[2 Woodb. &, M. 75.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 
1846. 

Circuit Codkt — Jurisdiction — Diverse Citizex- 
SHip — Action on Promissory Note — Evidence 
— Merger of Original Considerations — I)e- 

PENSES. 

1. If a declaration is for money had and re- 
ceived, ($1,000,) and also for a like sum for 
goods sold in the usual form, and the plain- 
tiff is described as a citizen of Rhode Island, 
and the defendants as citizens of Massachu- 
setts, this court has prima facie jurisdiction in 
the case, 

[Cited in Hcriot v. Davis. Case No, 6,404; 
Burnham v. Rangeley, Id. 2,177.] 

2. If at the trial, the plaintiff proves his case 
by a note from the defendants to a third person, 
promising to pay money to him, or order, and 
proves the indorsement by him to the plaintiff, 
this court still has jurisdiction, if the original 
promisee was a citizen of Rhode Island, and 
could sustain an action on the note without 
its being assigned, or indorsed. 

[Cited in Heckscher v. Binney, Case No. 6.- 
316.] 

3. A promissory note is good evidence, under 
the money counts, in a suit by an indorsee as 
well as by the payee, and entitles him to re- 
cover, unless rebutted by counter evidence. 

[Cited in Heckscher v. Binney, Case No. 6,- 
316; Perry Manuf'g Co. v. Brown, Id. 11,- 
015.] 

4. In Massachusetts and the courts of the 
United States such a note is not regarded as a 
merger of the original consideration; but if 
the conditions attached to the payment of that 
consideration have not been complied with, or 
followed, it is doubtful whether the plaintiff 
can recover on the general counts; and if any 
conditions are in the note, they are presumed 
to have been in the original liability, and a re- 
covery could not be had on the note any more 
than on the original consideration, without a 
compliance with them. 

[Cited in Whetmore v. Murdock, Case No. 
17,510.] 

5. If one of these terms or conditions be a 
credit of six months, and the time had expired 



^ [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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■before suit, it will not defeat a recovery on the 
general counts; and so, if one of them was, 
that the money was payable at either of the 
hanks in Boston, such a clause in a note does 
not exonerate the- maker from paying, as if 
general in its place of payment, unless he 
proves that the money was got ready by him at 
the time and placer mentioned. 

At law. This was an action of assumpsit 
on several general counts for goods sold, 
money had and received, &c. 

The plaintifiE [Allen J. Brown] is described 
as a citizen of Kbode Island, and the de- 
fendants [Ira Noyes and O. A. Cobb] as citi- 
zens of Massachusetts; the sum, demanded, 
in damages, both in the declaration and ad 
damnum, is $1,CX)0. 

The defendant, Noyes, appeared and plead- 
ed, that he never promised jointly with 
Cobb, the other defendant, as alleged. 

At the trial here, at an adjournment of 
this term, before Justice Sprague, the plain- 
tifE offered in evidence in support of the 
money count in the declaration, a note dated 
at Abington, August 14th, 1845, to 0. A. 
Oobb, or order, for $250, value received, pay- 
able in eight months, "at either bank in Bos- 
ton," and signed °by Noyes & Cobb. This 
was accompanied by other evidence that 0. 
A Cobb, the promisee, was then a citizen of 
Rhode Island, and of his indorsement of the 
note to the plaintiffs, who are also citizens 
of that state. Like evidence was offered 
too of another note between the same 
parties, of the like tenor, except it was dated 
November 14, 1845, and payable in six 
months. A verdict was taken on this evi- 
dence, subject to a motion for a new trial, 
for the following reasons, assigned by the 
counsel for the defendants: (1) That these 
notes were not competent evidence in sup- 
port of the money coimts; (2) that the case 
was not properly within the jurisdiction of 
the court, without an allegation in the dec- 
laration of the citizenship of the indorser of 
the notes, and (it being in a state different 
from that of the maker); (3) that evi- 
dence in respect to his citizenship at the 
trial was not admissible without such an al- 
legation; (4) that the coiurt eri-oneously di- 
rected, that it was not necessary to prove 
these notes had been presented for payment 
at "either of the banks in Boston." [IVIotion 
denied.] 

Mr. Rantoul and 0. L. "Woodbury, for 
plaintiff. 

air. Brigham, for defendant, Noyes. 

WOODBURY, Circuit Justice. In respect 
to the fli'st objection, that these notes were 
not competent evidence under the money 
coimts, the practice in England, as well as 
in the United States, has been too long and 
too imiform in favor of it, to be distm-bed 
now. It was a very natm'al and obvious 
practice4n suits between the original parties 
to a note. 4 Pick. 421; 19 Pick. 13; 2 N. 
H. 331; 3 N. H. 80; 6 N. H. 51; 1 Har. & 
G. 468; 1 Chit. PI. 372; 1 Camp. 73. Be- 



cause the note not only admitted "value re- 
ceived," so as to fm-nish a good ground for 
a promise to pay a certain amount in mon- 
ey (3 Dm*n. & E. [3 Term R.] 174), and 
which is thus one of the • strongest species 
of evidence in writing of having had money, 
or money's worth to that amount, but the 
note, by the decisions in Massachusetts and 
in the courts of the United States, was not 
a merger or bar to -the original cause of ac- 
tion. See The Chusan [Case No. 2,717], 
and cases cited there; Hughes v. Wheeler, 
8 Cow. 77; Leland v. The Medora, at this 
session [Case No. 8,237]; 14 Pick. 285; 2 
Mete. [Mass.] 261. Hence, the original debt 
being for goods or money had, could as prop- 
erly be sued for as the note, and required 
less care and risk than a special declaration 
on the note itself. But extending the prac- 
tice to indorsers of .the note was going a 
step farther, and not so clearly right, but is 
still weU settled by adjudged cases. See "4 
Esp. 201; 7 Halst. [12 N. J. Law] 141; 6 
Greenl. 220; 12 Johns. Ill; 8 Cow. 83. 
More especially is it the practice in this 
state, anil on very sound principles, scien- 
tifically explained in Wild v. Fisher, 4 Pick. 
421. See, also, 19 Pick. 13; 12 Pick. 136; 
11- Pick. 316; 16 Pick. 345; 12 Mass. 172; 
15 Mass. 69, 433. So in Page's Adm'rs v. 
Bank of Alexandria, 7 Wheat. [20 U. S.] 35, 
the indorsee is held prima facie entitled thus 
to recover, though the case is open to evi- 
dence, disproving the presumption from the 
face of the note. The vindication of this 
practice probably rests on the fact of the 
acknowledged indebtedness to the payee and 
the promise to pay, not only to him, but any 
person he may order or appoint. 2 W. Bl. 
1269. 

There is a privity in law, too, as well as 
the above contract to pay the holder, if or- 
dered by the promisee. As, for instance, 
the maker admits he has had money, which 
he holds in trust not only for the promisee, 
but any other person whom he may appoint, 
and who advances a good consideration, so 
as in equity to be entitled to the amount. 
Ellsworth V. Brewer, 11 Pick. 319; State 
Bank V. Htnrd, 12 Mass. 172; Ramsdell v. 
Soule, 12 Pick. 129. Nor does this construc- 
tion work injustice to the promisor, if he is 
allowed any defense to the merits, as against 
the indorsee, under a suit in this form, 
which he would be allowed, if prosecuted in. 
a different form. [Page's Adm'rs v. Bank 
of Alexandria] 7 Wheat [20 U. S.] 35, 
semb. That he should be indulged in such 
a defence to the note, therefore, seems rea- 
sonable; as if, for example, it was indorsed 
after due, and he has a good set-off; or was 
given for some illegal" consideration, making 
it void even in the hands of third persons. 
No such defence was excluded here, as none 
such was set up. It is contended, also, that 
the suit on the money coimt should be open 
to any objection, as if the note was a special 
written contract, and hence if it contains 
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any stipulations as to time or place of pay- 
ment, different from what exist on mere- 
ly having money of another, those stipula- 
tions ought to control the parties, and are 
of such a special natiu'e as not to tie recov- 
ered on, except in special counts, either up- 
on the original agreement or the note. But 
as this is made the fourth substantive 
ground for setting aside the verdict, I will 
postpone and consider it further under that 
head. 

The second reason for a new trial does 
not come within the list of defences to the 
note itself, but it is a mere objection aris- 
ing on the writ and declaration, to the juris- 
diction of this com-t, and is founded on the 
idea, that the same averments must be 
made in a count for money had and re- 
ceived, where it is afterwards supported 
in evidence by a note indoi-sed or assigned 
to the plaintiff, as are required in a special 
coimt or the note itself. But in this, I ap- 
prehend, there is some error. The usual 
rules of pleading must be conformed to un- 
der different declarations, and also enough 
must appear on them, when a suit is brought 
in this coiu:t, to give it prima facie jm-isdic- 
tion of the cause of action set out [Turner 
V. Bank of North America] 4 Dall. [4 U, S.] 
8-11; [Kempe v. Kennedy] 5 Oranch [9 U. 
S.] 185. Hence in this case, the parties be- 
ing alleged to be citizens of different states, 
and the amount claimed as large as $500, 
and for money had and received, all is al- 
leged which is required under the judiciary 
act [1 Stat. 79]- in an action like this, for 
money had, to give to this court prima facie 
jm'isdiction. 1 Sumn. 578 [Wood v. Mann. 
Case No. 17,952]; Mollan v. Torrance, 9 
Wheat [22 U. S.] 537-539; [Bingham v. 
Cabbot] 3 Dall. [3 TJ. S.] 41; Nesmith v. 
Calvert [Case No. 10,123]; Wood v. Wag- 
non, 2 Cranch [6 U. S.] 9. And it is not 
contested, that those counts are not in the 
usual and technical form required by the rules 
of good pleading in actions for money had 
and received. 

But had the cause of action as set out 
been a declaration on an indorsed note in 
favor of the plaintiff, as indorsee, against 
the maker, the averment that he was a citi- 
zen of Rhode Island, and the defendant a 
citizen of Massachusetts, would perhaps not 
have been sufficient to give to us jurisdiction 
prima facie under the judiciary act. Be- 
cause that act in its 11th section provides, 
that no court of the United States shall have 
"cognizance of any suit to recover the con- 
tents of any promissory note, or other chose 
in action in favor of an assignee, unless a 
suit might have been prosecuted in such 
com-t to recover the said contents, if no as- 
signment had been made, except in cases of 
foreign bills of exchange." 1 Stat. 79. 
Hence in order to entitle the indorsee to sue 
here on such a note, when he declares on 
it, he must also aver in his declaration, that 
the original payee was a citizen of a different 



state from the maker, so as to be entitled, on 
the face of the declaration, to sue in this 
court upon it without an assignment. With- 
out such an averment in a. special count on 
a note, it would be had on a writ of error. 
[Dromgoole v. Farmers* & Merchants' Bank] 
2 How. [43 U. S.] 243; [Capron v. Van Noor- 
den] 2 Cranch [6 U. S.] 126. If no juris- 
diction appears on the record, the supreme 
coiurt will dismiss the whole case. Bing- 
ham V. Cabbot, 3 DaU. [3 U. S.] 382; [Jack- 
son V- Ashton] 8 Pet. [33 U. S.] 148; Story, 
Eq. PI, § 26, note. Though, after final judg- 
ment, it could not be treated as an absolute 
nullity, nor vacated on motion, by the same 
com-t. [Kempe v. Kennedy] 5 Cranch [9 U. 
S.] 185; [Sheehy v. Mandeville] 6 Cranch 
[10 U. S.] 267; [MeCormiek v. SuUivant] 10 
Wheat. [23 U. S.] 193; [Voorhees v. Jack- 
son] 10 Pet [35 U. S.] 451; 3 Ohio, 306; 
Wilde V. Com., 2 Mete. [Mass.] 408; Hopkin 
V. Com., 3 Mete. [Mass.] 460. 

The policy of this clause in the judiciary 
act was to prevent parties from coming in- 
to this court by assignments, when those 
previously interested were not entitled to 
come here; and furthermore, not to encour- 
age assignments to persons living remote, 
with a view to embarrass and exclude equi- 
table defences in set-off. The declaration, 
then, being in legal form in the present case 
as for money had and received, and having 
all the averments, which in such a case are 
necessary by the judiciary act to give to 
this court prima facie jurisdiction, this ob- 
jection cannot prevail. It is very common 
for a plaintiff to have several remedies in 
different forms lor the same cause of action; 
such as assumpsit and debt, or trover and 
trespass or replevin, as well as in different 
counts in a declaration in the same form of 
action. But the coimts, whether in the 
same or different forms of action, are un- 
like, and averments are usually necessary in 
one, which would be unnecessary if not bad 
in another. At the same time, when going 
to the evidence offered in the ease, should it 
appear from that, this covu-t had in ti-uth no 
jurisdiction of the subject-matter, or the par- 
ties, it probably would not proceed to render 
judgment in the cause. See in XJ. S. v. New 
Bedford Bridge, this term [Case No. 15,867], 
/ and cases there cited; Rhode Island v. Mas- 
sachusetts, 12 Pet [37 U. S.] 719; 2 Gall. 
345 [The Jerusalem, Case No. 7,294,] Be- 
cause from the peculiar structm-e of this 
comrt, as one of special and limited jurisdic- 
tion, whenever and however that appears to 
be wanting, while the case is pending, the 
court feels usually bound to halt Though 
it might be otherwise in most courts, where 
the want of jurisdiction relates only to the 
person, and a plea in abatement to the jiu:is- 
diction is there necessax-y, or is considered as 
waived by pleading to the merits. Wood v, 
Mann [Case No. 17,952]; Conard v. Atlantic 
Ins. Co., 1 Pet [26 U. S.] 386; [Washington 
Bridge Co. v. Stewart] 3 How. [44 U. S.] 
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425; 1 Chit. PI. 480; n''oorliees v. Jackson] 
10 Pet [35 U. S.] 473; 1 Mason, 363 [The 
Abby, Case No. 14.] See, on this, Union 
Bank v. Massachusetts. See [Washington 
Bridge Co. v. Stewart] 3 How. [44 U. S.] 413. 

How is it, then, on turning to the evi- 
dence? From that it appears this note was 
originally given by a person, a citizen of 
Massachusetts, to a citizen of Rhode Island; 
and hence the maker of it could be sued on 
the note, or for money had and received in 
this court, without any assignment; and the 
assignment was not necessary to confer ju- 
risdiction on this court in a suit either on the 
note, or on the original consideration for it 
Such is the case, also, when a note runs to 
bearer or to the maker and his own order, 
and is indorsed by him. In neither of these 
cases does the note stand originally so favor- 
ably in truth and good faith for the jurisdic- 
tion of this court; because in neither could 
the person named as payee sue here, if he 
was a citizen of the same place as the prom- 
issor, as he always must be when payable 
to himself. But as no formal assignment is 
necessary in either to give jurisdiction here 
over the note, and as none was necessary in 
the present case, they stand alike in that re- 
spect and may all be sued here by other 
persons of other states. See the cases to 
bearer, &c., cited in Towne v- Smith, in this 
district [Case No. 14,115]; 1 Story 29 
[Wildes V. Savage, Case No. 17,653]; Bon- 
nafee v. Williams, 3 How. [44 U. S.] 576; 1 
McLean, 132 [Walton v. Coulson, Case No. 
17,132]; [Patterson v. Jenks] 2 Pet [27 U. S.] 
226; 1 Mason, 251 [Bullard v. Bell, Case No. 
2,121]; Evans v. Gee, 11 Pet [36 U. S.] 80. 
This objection is, therefore, tmtenable. 
That virtually disposes of the third objec- 
tion, also, as it is merely a ramification of 
the second one. 

The fourth and last exception to the course 
pursued at the trial, is to the dispensing 
with any evidence of a demand of the note, 
or the money due at one of the Boston 
banks, and it raises a question of some com- 
plexity. Where, as in Massachusetts and in 
the courts of the United States, notes, ac- 
cepted for a debt due, are not considered as 
merging the debt, and, unlike special con- 
tracts in writing, generally, do not preclude 
the party from resorting to a suit on the 
original cause of action, doubt exists wheth- 
er, on principle, the terms of the note, as to 
the time, place, and manner of payment are 
restrictive, and govern in any way, or to 
any extent the right to recover on the orig- 
inal debt See cases before cited. If the 
note is a mere collateral security for the 
debt, or a mere collateral imdertaking, fix- 
ing new terms for itself, but not operating 
as a contract substituted fully or entirely for 
the original debt, then, on principle, it 
should be laid aside, and have no influence 
on the suit for the consideration. But if 
the note was a substitute or merger, then of 
course it ought to be declared on, and its 
4FJED.CAS. — 27 



terms in detail should control the right of 
recovery, whether a general count is substi- 
tuted for a special one, or not. As before- 
remarked, however, the rule in Massachu- 
setts and this court not being generally, that 
the note is a merger of the original contract 
or debt, it would seem logical to consider all 
its special terms as relating to itself, and not 
the original debt and to treat one as en* 
tirely collateral to the other, and standing 
on its own terms. I am inclined to thinks 
also, that in such case, in strict Igw, its 
terms woidd not control the recovery, if 
there were no limitations in fact in the orig- 
inal consideration as to the time and place 
of payment. But if there were, those terms- 
should still govern in a count for the orig- 
inal consideration, as much as in a count oi6 
the note; and the note itself, when no other 
evidence is offered of the terms attached to 
the original consideration, is presumptive ev- 
idence, that conditions or terms belonged 
to the latter, like those inserted in the note. 
1 Chit PI. 372, and note. 

Considering that to be the true rule, and 
this is the aspect of the case most favorable 
to the defendant, then the only question 
would be, whether those terms here have 
been substantially complied with. It is ap- 
parent from the date of the writ May 20,. 
1846, that both notes, before suit, had be- 
come due; and it is conceded, that no evi- 
dence was given at the trial of any demand 
at either of the Boston banks, the designated! 
place of payment in both, or of any readiness 
by the defendant, to pay at either. Was the- 
plaintiff then bound in law to make such ai 
demand before being able to sustain an ac- 
tion against the maker on the note? It has 
been frequently adjudged, that the maker of 
a note and the acceptor of a bill of exchange- 
stand in this resoect on the same footings 
Story, Prom. Notes, § 269, note. It has been^ 
farther held in England, in several cases im 
the- king's bench, that where one special 
place is named for payment a demand there- 
is not necessary to sustain an action against 
the acceptor, but only against indorsers or 
drawers, (2 Camp. 498); while in the com- 
mon pleas a diiferent doctrine once pre- 
vailed as to acceptors (Rowe v, Young, 2: 
Brod. & B. 165; Story, Prom. Notes, § 228,. 
and note). After this conflict, eight of the 
twelve judges gave opinions in favor of the 
views in the king's bench. But the house of 
lords decided as- in the common pleas. 
Thereupon parhament, by St 1 & 2 Geo. IV, 
c. 78, confii-med the views of the king's 
bench, and enacted that in such a case, no- 
demand need be made at the place designat- 
ed for payment in order to sustain a suit 
against the acceptor. 

In this country most of -the decisions have 
been in conformity with those in the king's 
bench, and what is adopted in this act of 
parliament. 4 Johns. 183; 17 Johns. 248; 
8 Cow. 271; 5 Leigh, 522; 4 Halst [9 N. J. 
Law], 789. More especially have they been 
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so in Massachusetts and in the supreme court 
of the United States. 8 Mass. 480; Bank of 
XT. S. v. Smith, 11 T\Tieat. [24 U. S.] 172; 
Wallace v. McConnell, 13 Pet. [38 U. S.] 136. 
And though different views seem to have 
been entertained by my predecessor (Picquet 
V. Curtis [Case No. 11,131]; Story, Prom. 
Kotes, § 227, p. 274), and by Chancellor Kent 
(3 Kent, Comm. 97), yet the established prec- 
edents just referred to, cannot with pro- 
priety he departed from by us. I x'efrain, 
therefoue, from going into an examination of 
the principle involved in them. It ought, 
however, to be noticed here, that this note 
does not, like those in most of the prece- 
dents, designate a single bank or house for 
payment, but "either of the banks in Bos- 
ton." And though this expression has been 
considered as equivalent to the designation 
of one bank, for some pm*poses (Story, Prom. 
Notes, § 232), j'et it strikes nie as being open 
to a wider and looser course of action as to 
the demand, on the part of the holder, in 
■order to charge the maker of the note. 

When only one place is named, it raises 
some presumption, that when tlie day arrives 
the maker will have funds there to satisfy 
the note. And it has been held, that if he 
has, it may be a defence to the action, where 
no demand was made, or is held to be neces- 
sary. But however this may be, on princi- 
ple, when but one place is named, if the 
place, on the contrary, be all or either of the 
banks in Boston, as in this instance, no pre- 
sumption can arise, that he will have funds 
in each of them, at the day, to meet the note. 
The reason for this expression in such case, 
is not, that he has or intends to have funds 
in all of them for this pm'pose, but that if 
the holder chooses to lodge the note in either 
of those banks, and cause notice of it to be 
communicated to him, he wiU then place 
funds there. It can be no disappointment 
or injury to the maker in such case not to 
have this done, as there can be presumed 
to have been no previous arrangements made 
at all the banks. Indeed, if they had been 
made at one of them, or only in the city of 
Boston, they would probably be available 
and very acceptable to discharge the note in 
a.ny part of Massachusetts, as funds in Bos- 
ton, being usually the most valuable, are 
most acceptable. 

But tliere is no evidence here that fimds 
were in ti-iith ready in any place or bank in 
this city, and were not very likely to be by 
one, who is said to have gone into insolvency 
about the time the notes fell due, and of 
whom, the holder of the note woidd doubt- 
less have been pleased to accept funds in any 
part of the state, and would have demanded 
them at some of the banks in the citj', if 
under the circumstances there had been the 
slightest expectation of payment at either 
of them. In strict pleading, if objected to, 
as now, there would have been a plausibility 
in requiring a special cont'act, if one pre- 
ceded the note, to be declared on specially. 



See 1 Chit. PI. 372, and notes, and cases 
cited. But this was not made a specific ob- 
jection, and, if it was, probably it could not 
prevail under the fact that the time of pay- 
ment had expired before suit, and that the 
special place of payment named in the note 
does not, under the decisions and principles 
before referred to, alter the legal effect of the 
note, or original consideration of which it 
is proof, from being due generally, provided 
the party chooses so to call for it from the 
maker. The verdict cannot be set aside. 



BROWN (O'BEIEN COUNTY v.). See Case 
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BROWN" V. OVERTON. 

[1 Spr. 462;^ 7 Am. Law Reg. 413; 42 Hunt, 
Mer. Mag. 335.] 

District Court, D. Massachusetts. March 

Term, 1859. 

Seamex— IxjuKY IX Service op Ship — Compbx- 

SATIOX. 

1. A seaman receiving an injury in the per- 
formance of his duty, must be cured at the 
expense of the ship. 

[Explained in The Ben Flint, Case No. 1,299. 

Cited in Mvers v. The Lizzie Hopkins, Id. 

9,993; Tomlinson v. Hewett, Id. 14,087; 

Peterson v. The Chandos, 4 Fed. 651; The 

W. L. White, 25 Fed. 504.] 
[See Brown v. The Bradish Johnson, Case 

No. 1,992, note.] 

2. On a voyage from Calcutta to Boston, and 
twenty-five days before passing within sight of 
St. Helena, a seaman fell from aloft and broke 
both legs: Held, that it was the duty of the 
master to have put into St. Helena, for the 
cure and relief of. the seaman. 

[Cited in The Ben Flint, Case No. 1,299.] 

3. The master was also held responsible for 
neglect during the passage, and after reaching 
Boston. 

[Cited in The City of Alexandria, 17 Fed. 
394.] 

In admiralty. 

J. H. Prince, for libeUant. 
T. H. .Russell, for respondent. 

SPRA6UE, District Judge. The libellant 
was a seaman, and the respondent master, 
of the ship Modern Times, on a voyage from 
Calcutta to Boston. 

When about fifty days out from the Sand- 
heads, the Ubellant, while reefing a topsail 
in the night time, was thrown from the 
yard by the sudden motion of the sail and 
violence of the wind, and by his fall broke 
both legs below the knees. There was no 
person on board skilled in medicine or sur- 
gery; but the master, with the aid of a pas- 
senger and one of the crew, set the bones 

^ [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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and secured them by bandages and splints, 
as well as he could, and the libellant was 
then placed in a hammock in the forward 
cabin, whence, after three or fom* days, he 
was removed to the forecastle, and there con- 
tinued, lying in his hammock, until four days 
after the an-ival of the ship in Boston. He 
was then carried to the Massachusetts Hos- 
pital. It was there found that the left leg 
was somewhat distorted, but this evil was 
•corrected by the eminent siu:geons of that 
institution. The right leg was in a much 
worse condition. The foot was turned out, 
so as to be at right angles with its natural 
position, and this it was found impossible 
to remedy. This distortion, and the deformi- 
ty and disability arising thei'efrom, must re- 
main for life. 

There are three grounds of complaint 
■against the master: 1st, that he did not put 
into St. Helena; 2d, want of proper care and 
attention dming the passage; 3d, neglect 
after arriving at Boston. 
, As to the fixst: The accident happened on 
the 30th of March, 1858, the vessel then be- 
ing twenty-five days sail from St. Helena. 
There was a conversation between the mas- 
ter and officers, and the only passenger on 
"board, as to the necessity of going into that 
island;- the CLuestion being whether, if they 
retained the libellant on board, mortification 
would take place in passing the equator. 
The master decided not to go into St. Helena, 
although he intended to make the island for 
the pm'pose of correcting his longitude. On 
the morning of the 2oth of April, they made 
St Helena distant about forty miles, having 
passed it in the night, but the wind was such 
that they could have reached it, even then, 
in eight or ten hours. Some question has 
been made as to the degree of surgical skUl 
which could have been found at St Helena; 
"but there is no doubt that some degree of 
professional skill, as well as mu'sing and 
rest could there have been obtained, and to 
this the libellant was entitled. A seaman dis- 
abled in the service of a ship is to be cured 
at the expense of the ship. To this his right 
is as perfect as to food or wages. It is incum- 
bent upon the master to fm"nish means of 
cure, and to use aU reasonable exertions for 
that pm'pose. Scarcely a case can be pre- 
sented, where this obligation applies with 
gi-eater force than the present This sea- 
man, at the command of his oflicer, had ex- 
posed his life and his limbs for the preser- 
vation of the ship. He was thrown from the 
jard-arm, and both legs were badly frac- 
tm"ed. There was no surgical skill on board, 
and the unceasing motion of the ship, and 
the accidents and discomforts to which he 
was necessarily exposed, were unfavorable 
to his cure. The master intended to go with- 
in sight of St. Helena, and if he had shaped 
his course to go into port he might with 
■only a few hours detention, have consulted 
the American consul, obtained surgical aid 
and advice, and ascertained how far it was 



necessary, or would be useful, for the libel- 
lant to be left on shore. The reason assigned 
by the master, since his return, for not hav- 
ing left this seaman at St Helena, is that it 
would have occasioned expense. This pre- 
sents not the least extenuation. It is merely 
saying that, if he had performed his duty, 
the owners would have been subjected to a 
burden which the law imposes. 

The master ought to have gone into St 

Helena, to have given to the seaman the 

' means of cm'e which that place afforded, 

and for this neglect the libellant is entitled 

to recover such damages as he sustained. 

As to the second ground of complaint: 
No blame attaches to the master dm'ing the 
first three or four days, nor for removing the 
seaman to the forecastle. It is not shown 
that the cabin was a better place. After 
his removal. to the forecastle, the master 
visited him occasionally, but not often, and 
the steward carried him food regularly from 
the cabin table. This was all the attention 
afforded him by the master's order. No one 
was directed to render him any further ser- 
vice. 

The accident happened on the 30th of 
March. The vessel did not arrive in Bos- 
ton till the 10th of June. For more than 
sixty days he lay in his hammock, in the 
forecastle, utterly helpless, and for a por- 
tion of the time in gi'eat pain. Yet, what- 
ever his wants or his suffei'ings, there was 
no one there whom he had a right to call 
upon for relief. He was left to the chance 
and voluntary attentions of other seamen. 
No reason is assigned for this neglect. The 
ship was not short handed, and the weather 
during most of the passage was mild. Some 
one of the ship's company might have been 
designated to care for and watch over thisi 
disabled seaman, and relieved from his othei: 
duties, except in case of emergency. That 
this would have alleviated the sufferings 
of the libellant, there can be no doubt; how 
far it might have prevented the distortion 
of the right leg, it is impossible to state, 
as it cannot be known whether that mis- 
fortune was the result of the original im- 
perfect setting of the bone, or of subsequent 
displacement. And it is now uncertain how 
far it could have been remedied on shij)- 
board. I think the libellant did not receive 
that attention dvuring the passage, which the 
master could and ought to have fm*nished. 

The third ground of complaint is neg- 
lect after the arrival of the vessel at Bos- 
ton. The ship came to anchor at that place, 
on the afternoon of Thursday, and hauled 
into the wharf about one o'clock on Friday, 
on which day the crew were discharged and 
left the ship. The master left on Saturday, 
and did not return until Monday. No one 
remained by the ship but tiie mate, who paid 
no attention to the libellant, except sending 
him food from on shore. It rained on Sat- 
urday and Sunday. The forecastle was a 
scene of confusion and discomfort, from the 
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seamen preparing and taking away their 
luggage, and from rigging being put into 
the forecastle, and the condition in which it 
was left. 

On Monday, the master proposed to send 
the lihellant to the Marine Hospital at Chel- 
sea, but at his request, and by the interposi- 
tion of a friend, he was carried to the Massa- 
chusetts Hospital. It is alleged that a permit 
to carry this seaman lo the Marine Hospital 
could not be obtained till Monday; but of 
this there is no proof, and I cannot believe 
that a seaman arriving in a disabled condi- 
tion has been kept out of the Marine Hos- 
pital for three or four days, from mere offi- 
cial formality. 

But even if it had been so, it would not 
excuse the master. Competent surgeons 
were at hand, and one should have been 
called immediately, and suitable nursing and 
lodging also should have been- provided at 
the expense of the ship, either at the Massa- 
chusetts Hospital, or elsewhere. The mas- 
ter neither performed this duty himself, nor 
made report to the owners, that they might 
assume it; and for this omission he must 
be held responsible. 

It remains only to determine what amount 
of damages shall be awarded. The libel- 
lant is entitled to indemnity for all that he 
has suffered from the omission of the mas- 
ter to go into St. Helena, and from his cul- 
pable neglect during the passage, and after 
arriving, at Boston. The first ground is that 
mainly relied upon. It is insisted that the 
permanent deformity and disability are ow- 
ing to that unjustifiable omission. The acci- 
dent happened on the 30th of March. On 
the 25th April, the vessel could have put 
into St. Helena. "Were the bones of the right 
leg then so united and consolidated that they 
could not have been restored to their nat- 
ural position, and the permanent distortion 
have been prevented? Upon this question, 
two of the surgeons of the Massachusetts 
Hospital have been called as witnesses. One 
gave an opinion in the affirmative, and the 
other in the negative. The former, how- 
ever, was expressed with more confidence; 
the latter not being unqualified. 

The preponderance of evidence is in favor 
of the assertion that the curative process 
had not gone so far in twenty-six, or even 
thirty days from the accident, but that the 
distortion could have been remedied by sm*- 
gical skill. This, however, is doubtful. It 
is also uncertain what degree of surgical 
skill could have been found at St. Helena. 
These doubts would have been prevented, if 
the master had performed his duty. By 
going into that port, it would have been 
ascertained what could be accomplished. 
Still I cannot give to the libellant the same 
measure of damages, as if it were certain 
that the whole permanent injury arose from 
the master's default. I must make a con- 
siderable deduction by reason of the uncer- 
tainty that remains in this respect What 



■the libellant has certainly lost, is the chance, 
or probability, of a remedy or cure, more or 
less complete, by being carried into St. He- 
lena. And for this loss, as well as for what 
he has suffered on the minor grounds of 
complaint, he is entitled to a full indemnity. 
Decree for $600 and costs. 

NOTE [from original report]. From this de- 
cree the respondent appealed, but before the 
hearing the case was settled by the parties. 
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BROWN et al. v. PACIFIC aiAIL STEAM- 
SHIP CO. et al. 

[5 Blatchf. 525.]^ 

Circuit Court, S. D. New York. Nov. 20, 1867. 

CoRPORATioss — Stock — Pitoxr — Injuxcti ox — Ap- 

PLICATIOX — JUKISDICTIOX — R.EMBDY AT LaW — 
COKPORATIOSS — ElECTIOX OF OfFICEKS — IrKEP- 
ARABLE IXJURT — NOTICE OF APPLICATIOX FOB 

iNJUNCTiox — Service — Parties — Procedure. 

1. An irrevocable power of attorney or proxy, 
given by an owner of stock in a cori)oration,. 
to vote upon such stock, reserving certain privi- 
leges to such owner in regard to the manner 
of dealing in the stock and witlidrawing from 
such ownership, is not contrary to public policy 
or open to objection. 

2. Where an affidavit, to oppose a motion for 
an injunction, is made by a defendant in a suit 
in ecLuity, and such affidavit denies one of the 
allegations of the bill, but does not deny other 
material allegations charged as within the 
knowledge of the defendant individually, every 
intendment must be taken most strongly against 
the defendant, as an admission of all the mat- 
ters stated in the bill, which the afiidavit does 
not controvert. 

3. In order to deprive a court of the United 
States of jurisdiction in equity, because the 
remedy at law is plain, adequate and complete, 
the remedy at law must be as efficient to the 
ends of justice, and its complete and prompt 
administration, as the remedy in equity. 

4. An election of the directors of a corpora- 
tion, made by holders of less than one-half 
of the shares of stock, is legal, although it is 
effected by the exclusion from voting, by the 
injunction of a proper court, having jurisdiction^ 
of the holders of other shares. 

5. It is common, to produce a positive effect^ 
through an injunction out of chancery, by 
means of a prohibitory order, and a mandatory 
order is, in courts of equity, seldom denied, 
unless the remedy at law is perfectly adequate. 

6. A case of irreparable injury to the plain- 
tiff, and one where no such injury can be pro- 
duced to the defendant, is one eminentiy of 
equity jurisdiction. 

7. Under the statute of the United States, 
which requires reasonable previous notice of an 
application for injunction to be given to the ad- 
verse party, notice to a corporation, at its office^ 
is notice to the directors of such corporation. 

8. A defendant, whose affidavit is used to op- 
pose an application for an injunction, is con- 
cluded from setting up a want of sufficient no- 
tice of such application. 

[See Thayer v. Wales, Case No. 13,871; 
Marsh v. Bennett,. Id. 9,110; Bell v. Ohio 
Life Ins. Co., Id. 1,261; Bradley v. Reed, 
Id. 1,785.] 



^ [Reported by Hon. Samuel Biatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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9. Service of notice of such application on a 
corporation, at its office, cannot be considered 
as service on sucli shareliolders of the corpora- 
tion as are not directors of it. 

10. Where it is shown that a defendant is 
seeking to do an act, as prosy for a shareholder 
in a corporation, against doing which he ought 
to be enjoined, he will be so enjoined, although 
his principal is not a party to the suit and is 
not enjoined. 

11. Where it would oust the jurisdiction of 
this court to make a party plaintiff a person 
applying to be made such, he will be made a 
party defendant, where, by that being done, he 
can equally have the benefit of the suit. 

12. The 47th and 48th of the rules of prac- 
tice for the courts of equity of the United 
States, prescribed by the supreme court, ap- 
plied to the question of parties in this suit. 

[Cited in Plummer y. Connecticut Mut. Life 
Ins. Co., Case No. 11.232; Belding v. 
Gaines, 37 Fed. 819; Hamilton v. Savan- 
nah, F. & W. Ry. Co., 49 Fed. 420.] 

13. In regard to granting an injunction, it 
is regular to proceed against defendants who 
have been served with process or notice, and 
are before the court, although other defendants 
have not been served. 

lii equity. This was an application for a 
provisional injvmetion, founded on. a bill of 
complaint and affidavits. The plaintiffs 
[William R. Brown and others] were aliens, 
subjects of Great Britain. The defendants 
•were the Pacific Mail Steamship Company; 
Frederick Billings, Isaac Taylor and Rufus 
G. Beardslee, inspectors of election of said 
company; the Atlantic Mail Steamship Com- 
pany; George B. Hartson, Spencer K. Green, 
Charles A. Meigs, Orlando W. Joslyn, Fred- 
erick: Butterfield, William H. Seward, Junior, 
Anthony W. Dimocb, Oliver Charlick, 
Thomas F. Mason, Henry S. Gambles, Fred- 
erick M. Lockwood and Charles F. Daven- 
port The two companies, defendants, were 
corporations created by the state of New 
York. The other defendants, except Butter- 
field, were citizens of the state of New York. 
[Granted.] 

Charles O'Conor, Samuel J. Tilden, Wil- 
liam M. Evarts, and Clarkson N. Potter, for 
plaintiffs. 

Lewis B. Woodruff, James Emott, Charles 
A. Rapallo, and Aaron J. Vanderpoel, for de- 
fendants. 

BLATCHFORD, District Judge. This 
case, except as to the defendant Butterfield, 
is one where the court clearly has jurisdic- 
tion of the parties. The plaintiffs set out 
that they are the owners of 3,500 shares of 
the capital stock of the Pacific Mail Steam- 
ship Company. This company, it appears, 
has. a capital now of $20,000,000, divided in- 
to 200,000 shares of ?100 each. The bill 
then alleges, that the firm of Brown Broth- 
ers & Co., of the city of New York, have 
standing in their names 77,839 shares of the 
capital stock of this company. It then sets 
out the character of the Pacific Mail Com- 
pany, its progress, and the development of 
its business, and alleges certain reasons 
which existed at the time for making a cer- 



tain contract, which was made in October, 
1864, with Brown Brothers & Co. These rea- 
sons were, in substance, the creation of a 
permanent shareholding body, not liable to 
the changes and fluctuations of the stock 
market. By this agreement it appears, that 
some ten persons associated themselves to- 
gether and bought 10,000 shares of stock, 
which at that time was one-quarter of the 
entire capital, and that they made Brown 
Brothers & Co. trustees of that stock. The 
written agreement in regard to this stock, 
which is set out in the bill, shows that the 
arrangement was to continue in. force vmiil 
the 1st of December, 186S. The provisions of 
the agreement substantially are, that the par- 
ties to it are not to sell their stock without hav- 
ing first offered to sell it to the rest of their 
associates^ at a price not above the then cur- 
rent market value, and, in case of their de- 
clining to take it, without next offering it to 
Brown Brothers «& Co.; but any one of the 
parties is to be at liberty to withdraw on 
those terms at any time. The agreement 
also takes the shape of an irrevocable power 
of attorney to Brown, Brothers & Co., to vote 
upon the stock; and all increase of such 
shares of stock, by stock dividends, tmtil the 
1st of December, 1868, is to come imder tlie 
same agreement. In this respect, the agree- 
ment seems to differ very little from, a mere 
power of attorney, or proxy, to Brown 
Brothers & Co., to vote upon these shares, 
with the addition that the power is irrevoca- 
ble, and that there are certain privileges re- 
served to the owners of the stock in regard 
to the manner of dealing in it, and with- 
drawing from the arrangement. I am una- 
ble to perceive anything in this agreement 
contrary to public policy, or anywise open to 
objection; and there is no affidavit produced 
here, on the part of any one concerned in 
this arrangement— any one who is a princi- 
pal of these agents or trustees— complaining 
of anything wrong in regard to the adminis- 
tration of the trust, or that there is any 
prejudice by having the stock in the position 
in which it is placed. 

Then there is a second agreement set out, 
whereby, as the bill alleges, the Atlantic 
Mail Steamship Company became stock- 
holders in the Pacific Mail Company to a 
certain amount of stock, and made Brown 
Brothers & Co. their trustees, under an 
agreement running for the same length of 
time, namely, until December 1st, 1868, with 
an irrevocable power of attorney to Brown 
Btothers & Co. to vote upon such stock, and 
a provision that the stock was not to be sold 
imless it was offered to be sold first to the 
Pacific Mail Company. For all the substan- 
tial purposes of this motion, this agreement 
is, in substance and effect, the same as the 
flj:st one. 

The bill then sets out the further develop- 
ment of the Pacific Mail Company on the 
Atlantic side, and the extension of its oper- 
ations, by a line to China and Japan, con- 
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sisting of large steam vessels, and the fur- 
ther increase of its capital stock, in Novem- 
ber, 1866, to $15,000,000, and, in January, 
1867, to $20,000,000. It also states, what is 
quite apparent, that this increase of stock 
diminished the proportion which the stock 
standing in the names of Brown Brothers & 
Co. bore to the entire stock. It then sets 
out, that the number of shares under the 
first agreement has, by the increase of it, 
through stock dividends, increased to 26,666 
shares, which number of shares is held by 
Brown Brothers & Co. in trust under that 
agreement. It also states, that the number 
of shares held by Brown Brothel's & Co. un- 
der the second agreement is 26,666. It then 
fsets out the facts coimected with a third lot 
of shares standing in the name of Brown 
Brothers & Co., to the number of 24,315 
shares, of which 24,072 shares were issued 
at one time to Leonard W. Jerome, and 
were by him transferred to Allan McLane, 
trustee, and by him transferred to Brown 
Brothers & Co. But I do not perceive that 
any relief is asked in regard to this third 
lot of shares. 

The bill then sets out that there is an 
election for directors of the Pacific Mail 
Company coming on to-day at 12 o'clock; 
that four of the defendants, Hartson, Jos- 
lyn. Green and Butterfleld, have been en- 
gaged in soliciting proxies for the purpose 
of voting on shares of stock at such election, 
based upon statements such as appear in a 
circular signed by them, of which a copy is 
annexed to the bill; and that Mr. Hartson 
has threatened to have the directors of the 
company changed. It then avers, that the 
defendants Lockwood and Davenport have 
associated themselves with the defendants 
Hartson, Green, Joslyn and Butterfleld, for 
the purpose of changing the directors of the 
company. It then avers, specifically, that 
the charges contained in this publication 
by Hartson, Green, Joslyn and Butterfleld, 
are unfounded. Those charges relate, gen- 
erally, to breaches of trust, and unfaithful 
administration on the part of the ti'ustees, 
Brown Brothers & Co. No averment is made 
by the defendants, in any manner whatever, 
that these charges are weU-founded. On the 
contrary, the allegation in the bill, that the 
charges are unfounded, is virtually admit- 
ted, by not being denied. No averment is 
made, on the part of the defendants, that 
the ti-usts have been improperly discharged 
by the trustees. The bill then sets out, that, 
at every election that has taken place since 
the ti'usts were reposed in Brown Brothers 
& Co., the election has always been made by 
votes other than those cast by Brown Broth- 
ers & Co.; in other words, as I understand, 
that the elections have always been imani- 
mous, and have not been controlled by the 
votes cast by Brown Brothers & Co. on the 
shares held by them in trust. The bill then 
sets out, that Hartson, Joslyn, Green and 
Charlick, and their associates, have pur-. 



chased a large number of shares, some 30,- 
000 to 35,000, which shares stood, at the 
close of the books, in their names, or in 
the names of persons believed to be associ- 
ated with them in this movement, for the 
purpose of getting conti'ol of the company, 
and that they have bought, or arranged to 
control, a large number of proxies, so that, 
without corresponding beneficial interest in 
the shares they represent, and without any 
choice by the persons who are really bene- 
ficially interested in the shares so held by 
them, they seek to control the election, and 
carry on and control the company. Upon 
that point, an affidavit is produced, signed 
by Hartson, Green, Joslyn and Charlick, in 
which they deny that they have bought prox- 
ies, but they do not deny that they have ar- 
ranged to conti-ol them. This affidavit de- 
nies nothing in the bill, except the allega- 
tion that they do not own the stock which, 
at the close of the transfer-books, stood in 
their names. It is confined to the one simple 
point of their still owning the stock which 
stood in their names at that time. 

The bill then avers, that the parties en- 
gaged in this transaction will still be in a 
minority of votes, and that, therefore, they 
pm-pose to do certain things. No allegation 
or averment is set up by the defendants, by 
affidavit, that they do not purpose to do the 
things alleged, and those things, as set out 
in the bill, are the following: (1) To obtain 
an ex parte Injunction from some court or 
judge, forbidding Brown Brothers & Co. 
from voting upon the shares held by them; 
(2) To obtain such injunction upon the pre- 
tence that Brown Brothers & Co. have im- 
properly acquired, or are about to improp- 
erly make use of, the shares held by them, or 
upon other inaccuj-ate, ill-founded, or partial 
statements; (3) That such pretences will be 
erroneous, unjust, and wholly imfounded; 
(4) That the injunction will not be obtained, 
or, if obtained, will not be served, until im- 
mediately upon such election; (5) That the 
effect will be to exclude Brown Brothers & 
Co. from voting on the 53,332 shares held by 
them, whereby a minority of stockholders 
will succeed in choosing a board of direct- 
ors, against the wishes of the majority, and 
of the plaintiffs. No one of these averments 
is denied or controverted. On the contrary, 
by the making of the affidavit which has 
been made by four of the defendants upon 
one point, every intendment must be taken 
most strongly against the parties, as an ad- 
mission of all the matter stated in the bill 
which the affidavit does not controvert, al- 
though the statement in the bill of the.se alle- 
gations, and the absence of any denial of 
them, would be sufficient of itself. 

The bill then sets out, as a ground of ap- 
prehension that these things may be done, 
that Hartson and his associates did sub- 
stantially the same things, in reference to 
an election of directors in another company, 
quite recently. That is not denied. It then 
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sets out, that Hartson is the president of tlie 
Atlantic Mail Steamship Company, and that 
he and Green, Meigs, Joslyn, Butterfield, 
Sewai-d and Dimock are directors of the At- 
lantic Mail Steamship Company, arid control 
the same, and hold the great mass of the 
capital stock thereof. It then avers, that the 
consequences of this meditated transaction 
will be disastrous to the Pacific Mail Com- 
pany, and to the common interests of all the 
shareholders. That is not denied. The bill 
then points out in what manner it will be 
so disastrous, with considerable detail and 
particularity. These averments are not de- 
nied. The details are then given in the bill, 
of what Hartson, Green, Joslyn, and their 
associates intend to do to the injm-y of the 
plaintifCs and of other stoclcholders; and 
this averment is not denied. The bill then 
sets out, that Hartson and his associates 
are a combination of stock operators and 
stodc speculators, who are designing and in- 
tending, in this way, to eontrol a company 
to whose ti'ue prosperity, and to the interests 
of whose shareholders, their other interests 
are adverse. Tliis averment is not denied. 

Certainly, if there ever was a case for re- 
lief of some kind by injunction, this case is 
one of that liind, to prevent the commission 
of so gi-eat and admitted a wrong, wholly 
undefended. It is a case in which there 
would be no adequate remedy at law; be- 
cause the law, as settled by the supreme 
court of tlie United States, in regai-d to the 
Jurisdiction, in suits in equity, of the courts 
of the United States, in view of the statute, 
which declares that there shall be no remedy 
in equity where tliere is a plain, adequate 
and complete remedy at law, is, that the' 
remedy at law must be as efficient to the 
ends of justice, and its complete and prompt 
administration, as the remedy in equity. 
Now, in the present case, the election, tak- 
ing place imder these circumstances, which 
it is thus admitted will be the circumstances 
of the case, would be perfectly legal, al- 
though accomplished in this way by a mi- 
nority of the votes. There would be no 
gi-oimd, so far as I am able to perceive, for 
setting aside the election, because an in- 
junction, obtained" from a proper com-t hav- 
ing jm'isdiction, had excluded certain per- 
sons from voting. 

In this case, no want of time to meet the 
charges of the bill has been set up; no ap- 
plication to postpone the motion has been 
made; the parties have been represented by 
able counsel, in a hearing of some six hours, 
while the allegation in the bill is admitted, 
that the defendants intend to procure an in- 
junction of the description alleged in the 
bill, without giving the plaintiffs or Brown 
Brothers & Co. any opportunity of being 
heard. As I before remarked, four of the 
defendants have made an affidavit upon one 
minor point, and have denied nothing else. 
They must, therefore, .be held to admit 
everything which they do hot deny. Under 



these circumstances, it certainly would be a 
reproach to the administL-ation of justice, if 
these foreigners could have their property 
invaded in this way, by measm-es admitted 
to be wholly without any ground to support 
them, without any means of relief. 

As to the chai'acter of the injunction ask- 
ed for, it is laid down, in Judge Redfield's 
Treatise on the Law of Railways (volume 
2, § 221), that "it has been common to pro- 
duce a positive effect, through an injunction 
out of chancery, by means of a prohibitory 
order," and that a mandatory order is, in 
courts of equity, seldom denied, unless the 
remedy at law is perfectly adequate. And 
this case presents a case eminently of equity 
jurisdiction— a case of irreparable injury to 
the plaintiffs, and a case where no such in- 
jm-y can be produced to the defendants. 
Indeed, under the averment of the biU, that 
these transactions of the defendants will 
produce great injm-y to the interests of all 
th'e stockholders, and the admission, or ab^ 
sence of denial, of such averment, it is clear, 
that there can be no injury to the proper in- 
terests of such of the defendants as are ex- 
isting shareholders in the Pacific Mail Com- 
pany, by granting an injunction; whereas, 
it is manifest, from the statements of the 
bill, that there is a clear case of probable ir- 
reparable injiu:y to the plaintiffs. 

I have, after a careful examination of the 
five prayers for injunction in the bill, come 
to the conclusion that the first, second and 
third must be substantially gi-anted; but, as 
to the lom-th and fifth, I do not see any 
ground for granting an injunction in regard 
to them. They stand on very different 
grounds fi-om the first three. As to the fii'st 
prayer for injunction, I grant it substantial- 
ly as prayed for, except as to the defendant 
Butter.field, who is not a citizen of the state 
of New York. I do not think the com-t has 
any jurisdiction whatever of him, undei- any 
aspect of the »case. Lockwood and Daven- 
port have been served. Hartson and Joslyn 
are directors of the Atlantic Slail Company, 
and process was served upon the company, 
at its office. Under the statute, . which re- 
quires reasonable previous notice of an ap- 
plication for an injunction to be given to 
the adverse party, I think, so far as any one 
of the defendants who is a director of the 
Atlantic Mail Company and has not been 
served, is concei-ned, that he has had rea- 
sonable notice, by the service on the com- 
pany, at its office. Hartson, Joslyn, Green 
and Charlick, however, come in under an- 
other aspect of the case. They have made 
an affidavit in this suit, which has been used 
to oppose this motion, and, under the cir- 
cumstances, I think they are concluded from 
setting up a want of sufficient notice. 

As to the second prayer for injunction, 
Butterfield must be excluded from that, of 
course; and I cannot grant that, as concerns 
the other shareholders generally of the Pa- 
cific Mail Steamship Company; and the 
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words "and all other the shareholders of the 
Pacific MaU Company," which are in the 
prayer of the biU, must be stricken out from 
the injunction. I do not think I can enjoin 
the other shareholders without notice, or 
that service upon the Pacific Mail Company 
is to be considered, for the purpose of this 
second prayer, as service on. such other 
shareholders. 

The third prayer for injunction is, I think, 
a proper one as to the defendants served, 
Butterfield being, of course, excepted, if he 
has been served. It is also proper as to 
Hartson, Joslyn, Green and Charlick, some 
of whom have been served, and some of 
whom, I believe, have not been served. But 
all four of them come in, under the previous 
remarks, because of the afladavit which they 
have made. As to the defendants Meigs 
and Seward, and any others not before men- 
tioned, so far as they are directors of the 
Atlantic Mail Company, I think that they 
have substantially had notice. Therefore, 
under the third prayer, all the directors of 
the Atlantic aiail Company may be included 
in the injunction. 

The fourth and fifth prayers do not, I 
think, fall at all within the principles upon 
which the first, second and third are grant- 
ed; and, without expressing at length my 
views in regard to them, I decline to grant 
the injunction prayed for in them. 

In regard to so much of the second prayer 
for injunction as seeks to extend the injunc- 
tion, to forbid the defendants from voting, 
as proxies, for such stockholders, who are 
not parties and are not themselves enjoined, 
as have given their proxies to some of the 
defendants who are enjoined, the gravamen 
of the bill is, that the defendants have com- 
bined to conduct their intended operations 
by means of proxies obtained from share- 
holders; and that averment is not denied. 
The defendants deny that they have bought 
proxies, but they do not deny that they have 
arranged to control such proxies. I think 
that the court, having its hand upon Hartson 
and his associates in these transactions, has 
a right to restrain them from doing anything 
in that regard, either individually or as 
proxies; especially, as the bill sets out, and 
it is admitted, that the means by which he 
IS seekmg to carry on this scheme, is by pro- 
•curing proxies. I do not mean to restrain 
the parties giving the proxies, because they 
are not parties to the suit, but I think that 
Hartson and his associates, no matter in 
what capacity they act, whether individually 
or as agents or attorneys, must be restrained 
by the court; otherwise, the whole injunc- 
tion might be utterly ineffective. By the al- 
legations of the bill, Hartson and his asso- 
ciates are engaged in these transactions, 
which the court decides are improper ones, 
and they, therefore, ought to be restrained in 
every capacity. 

In regard to the petition presented by 
Wheeler, asking to be made a co-plahitiff in 
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the bill, I think the point is disposed of by 
the rules in equity prescribed by the supreme 
court. A case like this one was probably 
foreseen, and is provided for in the 47th and 
4Sth of the rules of practice for courts of eq- 
uity. The 47th rule provides, that in all 
cases where it shall appear to the court, that 
persons who might otherwise be deemed nec- 
essary or proper parties to the suit, cannot 
be made parties by reason of their being out 
of the jurisdiction of the court, or incapable 
otherwise of being made parties, or because 
their joinder would oust the jurisdiction of 
the court as to the parties before the court, 
the com-t may, in their discretion, proceed 
in the cause without making such .persons 
parties; and, in such cases, the decree shall 
be without prejudice to the rights of the ab- 
sent parties. The 4Sth rule provides, that 
where the parties on either side are very 
numerous, and, cannot, without manifest in- 
convenience and oppressive delays in the 
suit, be all brought before it, the court, in 
its discretion, may dispense with making all 
of them parties, and may proceed in the suit, 
having sufficient parties before it to repre- 
sent all the adverse interests of the plain- 
tififs and the defendants in the suit who are 
properly before it, but, in such case, the de- 
cree shall be without prejudice to the rights 
and claims of all the absent parties. These 
rules have been acted upon ever since they 
were adopted, in reference to cases of thia 
kind, particularly in regard to corporations 
where the stockholders are numerous, and 
reside in various places. But, independently 
of all that, it is apparent that, in this case, 
to make Wheeler, who is a citizen of the 
state of New York, a par^ plaintiff, would 
oust the jurisdiction of the court; and, un- 
der those circumstances, irrespective of the 
rules referred to, the rule of equity would 
be, to make the person a party defendant, 
and not a party plaintiff. It is not at all 
necessary, in order to give to Wheeler, as a 
stockholder in the Pacific Mail Company, the 
benefit of this suit, that he should be made a 
co-plaintiff. He may come in and contribute 
to the expenses of the suit, and avail himself 
of the benefits of it, by being made a de- 
fendant But the 47th and 4Sth rules dis- 
pose of the whole question, and, upon the 
statements made in the bill, it would hardly 
be a proper exercise of discretion, for the 
court to refuse to proceed in the case with- 
out making Wheeler a party plaintiff, when, 
to make him such, would oust the jurisdic- 
tion of the court in regard to the parties be- 
fore it, and sufficient parties are before it to 
represent all the adverse interests of the ad- 
verse parties who are properly before it 
The 48th rule disposes, also, of the objec- 
tion taken on the part of the defendants, 
founded on an affidavit put in by them, 
that there are shareholders in the Pacific 
Mail Company, who are citizens of the state 
of New York, and are not made parties de- 
fendant In re^rd to the objection raised. 
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that an injunction cannot go against parties 
who have been served with process or notice, 
because some of the defendants have not 
been served, I do not understand that, ac- 
cording to the usual practice in equity, it is 
not regular to proceed against the defend- 
ants who are served, and are before the 
court, so far as an injunction is aslsed 
against them and may be proper. An in- 
junction is aslied against the three inspectors 
of election, in the first place, and they have 
been served. The two corporations have been 
served. An injunction is also asked against 
certain individuals, some of whom have been 
served and some have not. In regard to par- 
ties who have not been served, the court can- 
not grant an injunction against them, unless 
they are persons holding such a position as 
that they can be considered a single party, 
for the purpose of restraining them from do- 
ing a particular act in which all are con- 
cerned—such as being members of a body of 
trustees or of the board of directors of a cor- 
poration. But, so far as parties are con- 
cerned who are sought to be restrained from 
doing individual acts in individual matters, 
the court has no power to include them in 
an injunction without previous notice to 
them. That, however, is no reason why, in 
this case, an injunction may not go against 
the corporations, or the inspectors of elec- 
tions, or any individuals who have been 
served, if the case is otherwise a proper one 
for an injunction against them. 

NOTE [from original report]. The injunction 
issued was as follows, omitting the formal 
parts: "You," the said defendants respectively, 
and your respective associates, attorneys, prox- 
ies, substitutes, officers, directors and agents, 
are restrained, and formally enjoined as fol- 
lows, that is to say: First— That you, the said 
Frederick Billings, Isaac Taylor and Rufus G-. 
Beardslee, inspectors of election, your succes- 
sors, and all and every other person who may in 
any way be appointed or selected to serve as iri- 
spectors of election, to hold any election for di- 
rectors of said Pacific Mail Steamship Company, 
do absolutely desist and refrain, until the further 
order of the said court, from holding any elec- 
tion on said 20th day of November, A. D. 1867, 
or any other day, wherein or whereat Brown 
Brothers & Co. are enjoined and forbidden, or 
prevented, by the judgment or process of any 
competent court, from, casting, or said or any 
inspectors are prevented from receiving, the 
votes of Brown Brothers & Go. upon 26,666 
shares of the capital stock of that company, 
standing in their names 'in trust,' being the 
shares held under the arrangement with Skiddy 
and others, or upon the 26,666 shares of the 
stock standing in their names as 'trustees,' be- 
ing the shares held under the agreement be- 
tween the said Pacific and Atlantic Mail Com- 
panies, and from receiving any vote or votes on 
the part of the said defendants Hartson, Jos- 
lyn, Green, Charlick, Lockwood and Davenport, 
or either of them, in person or by prosy, or as 
the proxy or substitute, in any wise, of any 
other person, unless the said Brown Brothers 
& Co. shall first have had an opportunity to vote 
upon all the shares held by them, except only 
the 24,072 shares formerly standing in tlie name 
of Allan McLane, trustee. Secondly— That you, 
the said defendants Hartson, Joslyn, Green, 
Charlick, Lockwood and Davenport, and your 
and each of your associates, attorneys, agents, 
proxies and substitutes, do absolutely desist and 



refrain from aiding in or appointing any in- 
spectors of election, or co-operating or voting, 
either in person or by proxy, or as proxy or at- 
torney or substitute for any other person, at 
the said ensuing election for directors of the 
Pacific Mail Steamship Company, or any elec- 
tion for directors of that company, until the 
further order of the said court, upon any shares 
whatever, unless the said Brown Brothers & 
Go. shall first have had an opportunity, free 
from injunction of any kind, of voting upon 
said shares so held by them in trust and as 
trustees, or otherwise, as aforesaid, except only 
said 24,072 shares, except the defendants But- 
terfield. Mason and Gambles. Thirdly— That, 
until the further order of the said court, you, 
the said defendants, and each and every of 
you, your directors, agents, officers, servants , 
and proxies, do absolutely desist and refrain 
from any proceedings to restrain or prevent the 
firm of Brown Brothers & Co., or any member 
of that firm, from voting at the election for 
directors of the Pacific Mail Steamship Com- 
pany, to be held in the city of New York on the 
20th day of November, 1867, upon those shares 
of stock standing in the name of that firm on 
the books of the said company, mentioned or 
referred to in the agreement between Francis 
Skiddy, Gharles A. Davis, Allan McLane, 
Howard Potter, William Dennistoun, Moses H. 
Grinnell, Leonard W. Jerome and Elisha Eiggs, 
bearing date the 11th day of October, 1864, or 
upon those other shares of stock mentioned or 
referred to in the agreement between the Pa- 
cific Mail Steamship Company and the Atlantic 
Mail Steamship Company, bearing date the 19th 
day of October, 1865, or on any of the said 
shares in either of the said two parcels of stock, 
and from in any way, manner, or form, directly 
or indirectly, obstructing, impeding or opposing 
the giving or reception of the vote of said firm, 
or of any member thereof, at such election, on 
said stock or any part or portion thereof." 
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BROWN V. PIATT. 

[2 Cranch, C. C. 253.] * 

Circuit Court, District of Columbia. Oct; 
Term, 1821.^ 

Depositions — Notice of Taking — Certifioatb 
OF Magistrate — Action on PKOstissoRi Note 
— Evidence — Execution — Demand. 

1. If the action be against three persons, and 
one only be arrested, and a deposition be taken, 
under the act of congress, to be used in the 
trial of that cause, naming the three defend- 
ants, the two defendants not taken ought to be 
notified if they live within a hundred miles of 
the place of caption-. 

2. It is no objection to a deposition, that the 
magistrate omitted to certify that he cautioned 
the witness. 

3. It is not sufficient evidence of the execu- 
tion of the notes upon which the suit is brought, 
to prove by a witness that he had formerly been 

* [Reported by Hon. William Cranch, Chief 
Judge.] 

* [Affirmed by the supreme court (case unre- 
ported).] 
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in possession of notes "whicli the defendant ad- 
mitted to be his genuine notes, and that the 
notes in question were like those, and that the 
witness believed them to be genuine. 

4. To support an action against the maker of 
a note payable at a particular place, it is not 
necessary to prove a demand of payment at 
that place. 

At law. 

The plaintiff offered in evidence a deposi- 
tion, taken under the act of congi-ess, and 
the magistrate certified that notice was not 
given to the defendant Piatt, because he 
was not within 100 miles of the place of 
' caption. 

Mr, Jones, for the defendant objected that 
as the writ was issued against Piatt and two 
others, and the title of the suit in the depo- 
sition was "Brown v. Piatt and Two Oth- 
ers," and as the two others were within 100 
miles, thej^ ought to have been notified al- 
though they had not been taken. If Piatt 
is to be considered as the only defendant, 
then the title of the suit in the deposition 
is wrong, and the deposition is not taken 
in the right suit. 

Mr. Key, for the plaintiff. 

THE COURT (THRUSTON. Circuit Judge, 
contra) rejected the deposition. 

The plaintiff produced certain notes, pur- 
porting to be the notes of Piatt & Co., and 
a witness (Jlr. Riggs) who testified that he 
had formerly been in possession of notes 
which were admitted by the defendant Piatt, 
to be genuine notes of Piatt & Co.; and that 
the notes now produced by the plaintiff are 
like those, and that he (the witness) be- 
lieved them to be genuine. 

THE COURT did not consider this evi- 
dence as sufficient proof of the execution of 
the notes to permit them to be given in evi- 
dence to the jury. 

Mr. Jones objected to the deposition that 
the magistrate had not certified that he "cau- 
tioned" the witness; he had only stated that 
the witness was duly "examined and sol- 
emnly afloi'med," &e., but the com-t overruled 
the objection. 

Further evidence having been produced, 
THE COURT permitted the notes to be read 
in evidence to the jury. They pui-ported to 
be notes of Piatt & Company, for various 
sums of twenty dollars and upwards, 
amoimting in the whole to $3,404, payable to 
E. Hall or beai-er, at their banking house in 
Cincinnati. 

Mr. Jones, for the defendant, then prayed 
the court to instruct the jury that the evi- 
dence so offered by the ■ plaintiff was not 
competent and sufficient of itself to sup- 
port the plaintiff's count upon the notes, for 
want of proof that they had been presented 
for payment at the defendant's banking 
house; but THE COURT refused to give 
the instruction. 

Verdict for plaintiff. 

Bills of exception were taken hy the de- 
fendant's counsel, and, upon writ of error 



to the supreme eom't of the United States, 
the judgment of this court was affirmed, at 
February term, 1822 [unreported]. 
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BROWN V. ROBERTSON. 
[Hayw. & H. 134.] ' 

Circuit Court, District of Columbia. April 7r 
1843. 
False Ijiprisoxmest. 
In an action for false imprisonment under the 
by-law of the corporation of the city of Wash- 
ington, approved May 31, 1827, it is necessary 
for tlie plaintiff to show evidence of his exemp- 
tion from its general provisions to entitle him. 
to remedy against the ofiicer. 

At law. This is an action of trespass vi 
et armis for assault and batteiT and alleged 
imprisonment and detention, brought by 
the plaintiff [Charles H. Brown], a free 
negi'o, against the defendant fRobert B. 
Robertson], a police officer of the city of 
Washington, for arresting and imprisoning 
the plaintiff in the watch-house for being 
out after ten o'clock at night, contrary to 
the provisions of the by-law of the cor- 
poration of the city of Washington, approved 
May 31, 1827.== Plea not guilty. [Verdict 
and judgment for defendant.] 

D. A. Hall, for plaintiff. 
Joseph H. Bradley, for corporation of 
Washington. 

The case was considered as if it contained 
a plea setting out that the plaintiff was the 
servant, and in the employment when taken 
up by the defendant, of the Hon. Daniel 
Webster, a senator of the United States, 
whom he was then attending, and but tem- 
porarily resident in the district. 

The counsel for the plaintiff said that this 
bj'-law was inconsistent with the provisions 
of the charter, which confers no authority 
upon the corporation to pass this enact- 
ment. 

The attorney for the corporation said that 
this very point was decided in the case of 
Nichols V. Burch [Case No. 10,240], about 

^ [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 

- "Sec. 6. And be it enacted, &c., that no free 
black or mulatto person shall be allowed to go 
at large through the city of Washington, at a 
later hour than ten o'clock at night, excepting 
such free black or mulatto persons have a pass 
from some justice of the peace or respectable 
citizen, or be engaged in driving a cart, wagon 
or other carriage. And any fi-ee person of 
color found offending against the provisions of 
this section shall, on conviction thereof, before 
a justice of the peace, forfeit and pay a sum 
not exceeding ten dollars; and all such offend- 
ers may be confined in a lock-up house until 
the following morning." Rothwell's Laws, 197- 
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four years ago, when tlie court "were unani- 
liiously of opinioa that the charter gave 
the corporation of Washington competent 
, power to pass the law. 

Under the proviso that the act "shall 
not be construed to apply to or affect the 
condition of any negro or mulatto who may 
be attached to or in Lhe service of any tran- 
sient person or member of congress, while 
in such employment, or who may have been 
sent to the city on business of his employer," 
the counsel for plaintiff prayed the court 
to instruct the jmy that if they shall be of 
opinion that Charles H. Brown was in the 
employment of Hon. Daniel Webster, then 
a senator of congi'ess, at the time of the 
arrest, the act has no application to him, 
and affords no justification to tlie officer 
making the arrest. 

Which the court refused to give, and said 
that the corporation has full authority to 
pass the law; and that the plaintiff, to come 
within the proviso and exception to the gen- 
eral principle of the law, must show that he 
exhibited the evidence of his exemption from 
its general provisions to the officer making 
the arrest, and upon the trial prove in evi- 
dence that he did so exhibit it. 

Verdict and judgment for defendant. 

Counsel for plaintiff moved for a new trial 
because the court misdirected the jury. Mo- 
tion overruled. 
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BROWN et al. v. RtlBBBR-STEP 3HANUF'G 

CO. et al; 

[3 Ban. & A. 232; ^ 13 O. G. 369.] 

Circuit Court, D. Massachusetts. Feb. 4, 

1878. 
Patents — Rubber Door-Mat — Ixfrisgement. 

1. The patent granted to Edwin M. Chaffee, 
rumbered 19,347, dated February 16th, 1858, 
fiv a cellular India-rubber door-mat, construed, 
and, upon the construction given, the defend- 
ants Iteld not to have infringed. 

[Cited in Rubber-Step Manuf g Co. v. Met- 
ropolitan R. Co., Case No. 12,101.] 

2. Where it appeared, that the twc con- 
trivances did not perform the same function by 
the same means; and that the defendants' 
products are unfit for tlie use for ivliich the 
complainants' products are intended, and the 
complainants' products are unfit for use for 
the purposes for which the defendants' are de- 
signed, no infringement is proved. 

D^n equity. Bill by William W. Brown 
and others against the Rubber-Step Manu- 
facturing Company and others for alleged in- 
fringement of letters patent- No. 19,347, 
granted *to E. W. Chaffee, Februai-y 16, 
1858. Bill dismissed.] 

James E. Maynadier, for complainants. 
Thomas William Clarke, for defendants. 

SHEPLBY, Circuit Judge. The patent to 
Chaffee, No. 19,347, under which complain- 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq.., and here reprinted by per- 
mission.] 



ants have filed this bill, is for "a. cellular In- 
dia-rubber door-mat," composed of caoutch- 
ouc and its compounds, or equivalent gums. 
The thing invented, described in the specifi- 
cation, and covered by the claim in the let- 
ters patent, is a mat of rubber, gutta-percha, 
or other flexible gums, formed by ridges or 
gi'atings, to serve as sci'apers to clean the 
feet, and cells or spaces, of whatever form, 
to contain the dirt. It is not material that 
the ribs or ridges should intei'sect or cross 
each other at such an angle as will form a 
lozenge-shaped cell, in the manner described 
by the patentee as that usually adopted by 
him as the best mode of construction. The 
ridges may be circular, parallel, serpentine, 
or of any other shape that will allow them 
to act as scrapers to dean the feet, and to- 
leave cells or spaces, of whatever form, to- 
liold the dirt removed by the scx*apers. The 
dirt-cells may be closed at the bottom, or 
open, to allow the water to run out. Three- 
things only are necessary, and these are in- 
dispensable to constitute the thing secui'ed 
by the patent. First, a flexible-gum matr 
second, flexible-gum ridges to serve as scrap- 
ers; third, cells or inclosed spaces to con- 
tain the dirt. While the patentee does not 
use the phrase "inclosed spaces," he de- 
scribes his spaces as spaces which contain, 
and are made for the pm-pose of containing, 
dirt. Such cells or spaces are necessarily 
something more than mere extents of imin- 
dosed space. The patentee desci-ibes for 
this purpose a border around the mat, which 
would make such cells or inclosed spaces to 
contain the dirt, even if the gratings were- 
parallel, serpentine, or otherwise so con- 
structed as not to intersect each other and 
form cells. 

The defendants are charged with infringe- 
ment, by the -manufacture of certain artide& 
designed to constitute the steps of wheeled 
carriages, and others consti'ucted for perma- 
nent attachment to the steps of cars. The 
contrivances for carriage-steps ai*e all of 
them formed upon a plate of cast iron. None- 
of them are larger than about six inches in 
the greatest dimension. All of them have 
upon their backs an iron bolt, or projection, 
for the pm*pose of attaching them to the step- 
bradret of a caiTiage. The other exhibits 
ai*e plates, the largest of which is not more 
than half the size of the smallest door-mat, 
with little hemispheres of rubber projecting 
less than a quarter of an inch above a sur- 
face of vulcanized rubber, or small pyramids 
of rubber, half an inch square at the base 
and an eighth of an inch high, set all over 
the surface of vulcanized rubber, base to- 
base. 

These conti-ivances differ from the cellular 
door-mat described in the Chaffee patent in 
the following pai-ticulars: the devations or 
ridges in the Chaffee mat are designed and 
intended to present a flexible yielding sur- 
face, over which the foot may easily slide, 
so that the ridges may act as a brush would 
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act if the foot were moved over it, and "serve 
as scrapers to clean the feet" The low 
pyramids, or hemispheres and projections in 
the defendants' contrivances, are designed 
and intended to give a firm frictional hear- 
ing for the foot, and to prevent any slipping 
or sliding over the surfaces of the devations, 
and not intended "to serve as scrapers to 
•clean the feet" The cells or depressed 
■spaces in the Chaffee mat are intended and 
•constructed "to hold the dirt" The depres- 
sions in defendants' contrivances are not in- 
tended or constructed "to hold the dirt" but 
are constructed rather as conduits or gutters, 
for the purpose of allowing and facilitating 
the automatic removal of mud, snow, and ice. 
They are purposely so arranged as to pro- 
Tide no recesses for the lodgment of snow, 
ice, or water. The low pyramids, hemi- 
spheres and projections are so constructed 
that in case any ice should be formed be- 
tween them it would at once be broken, be- 
ing very thin and supported only by the elas- 
tic base, by the pressure of the foot slipping 
■on it, and the broken ice would be thrown 
off by the rebound of the base and the rubber 
projections, when the pressure is removed. 

The functions of the Chaffee mat is to pre- 
sent to the foot elastic resilient ridges, over 
which the foot may easily slide, that the 
ridges may act in place of brushes "as 
scrapers to clean the feet," and also to pre- 
sent convenient cells or spaces "to hold the 
-dhrt" thus removed. The function of the de- 
fendants' contrivances is to present to the 
foot a fi'ictional bearing to prevent sliding 
•or slipping, for the foot to rest firmly on, not 
to be scraped over, and grooves, or gutters, 
■or depressions, not "to contain dirt" but to 
prevent it from being retained,_and to facili- 
tate the removal of mud, water, and ice. 
The two contrivances do no£ perform the 
same function by the same means, and the 
defendants' products are imflt for the use for 
which the complainants' products are intend- 
•ed, and the complainants' products are unfit 
for use for the purposes for which the car- 
riage and car steps of the defendants are 
manufactured. There is no evidence of in- 
fringement by the defendants, and the bill 
■of complainants is dismissed with costs. 
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Case Wo. 2,0S9. 

BROWN V. SCHOONaiAKER. 
[N. T. Daily Times. Dec. 3, 1855.] 
-Circuit Court, S. D, New York. Nov. 30, 1855. 
Deed— GoNSTKucTioN akd Effect. 
At law. This is an action of ejectment [by 
Abijah Brown against Henry E. Schoon- 
maker] to recover lot No. 159, on the north- 
erly side of Twelfth street in the city of 
JNew York.' [Judgment for defendant] 



Mr. Woodhouse, for plaintiff. 
Mr. Byrne, for defendant 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

HELD BY THE COURT: 

1. That the deed from John Somers to 
Jacob S. Arden, his heirs and assigns, dated 
the 24th of September, 1805, and which in- 
cluded the premises in question, according 
to its true construction and legal effect op- 
erated as a conveyance in fee to the said J. 
S. Arden, the grantee; the word "heurs" in 
this deed being used as a word of limitation 
to determine the natxure and quantity of in- 
terest intended to be conveyed; and that 
the term was not used as a word of pur- 
chase, or as a specific designation of cer- 
tain individuals, who were to take as 
grantees in the deed; and, that, if the deed 
cannot operate as a conveyance in fee to J. 
S. Arden, it cannot operate at all, as to con- 
strue the word "heirs" as a word of pur- 
chase, and descriptive of the grantee, would 
not be carrying into effect the intent of the 
parties to the deed, but would be passing 
the estate by construction to a dass of per- 
sons, whether they be the heirs of J. S. Ar- 
den at the time of the deed, or his heirs at 
the time of his death, not within, but en- 
tirely outside, of the intent of the said par- 
ties. 

2. The aforesaid deed of J. Somers to J. 
S. Arden, being a conveyance with war- 
ranty, operated by way of estoppel against 
the grantor and all those claiming the prem- 
ises imder him, and at the same time in 
favor of the grantee and aU persons coming 
into the premises under him; and this al- 
though no present interest in the estate at- 
tempted to be conveyed, passed, at the time, 
to the grantee. And that as soon as the 
event happened on which the devise over to 
J. Somers, under the will of the elder Arden, 
took effect, and the title thereby accrued to 
him, the warranty in the deed operated to 
carry the estate in interest to the subse- 
quent purchasers of the premises from J. S. 
Arden. That the time when the event may 
happen upon which an estate in interest may 
accrue to the grantor in a deed of warranty 
does not affect the operation of the deed, 
for the grantee and those in priority with 
him hold by virtue of the estoppel created 
by the warranty against the grantor and all 
claiming under him till the event happens; 
after the event happens, whenever that may 
be, by which the title comes to the grantor, 
it immediately inures to the benefit of the 
grantee, or his assignee, and vests the es- 
tate in interest J. S, Arden, and his as- 
signees, therefore, held the premises in ques- 
tion against Somers, and all persons claim- 
ing under him; by virtue of the estoppel, un- 
der the deed of 24th of September, 1805, and 
until April, 1824, when, upon the death of 
Arden, the event happened by which the 
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title came to Somers imder the devise over, 
and then inured to and "became vested in 
Arden's assignee. On the happening of this , 
event, the estoppel worked upon the estate 
and passed the title to Robert Hunter, the 
pui'chaser under the mortgage from Arden 
and wife, and Rachel Arden, the widow, to 
James Roosevelt, on the 20th of April, 1809. 
The defendant derives his title from said 
Himter. 

According to the decision of the court of 
appeals, the highest court in the state of 
New York, in the case of Lott v. Wyckoff, 2 
Comst. [2 N. Y.] 335, affirming the judgment 
of the court below in the same case, J. S. 
Arden took a fee simple absolute in the prem- 
ises under the will of Jacob J. Arden, his 
father, and hence, under the law of New 
York, which is the rule of decision in this 
court upon titles to real property, the de- 
fendant has derived a complete title to the 
premises under the aforesaid mortgage to 
Roosevelt Judgment for defendant. 



Case No. S,030. 

BROWN V. SEIiBY. 

[2 Biss. 457; * 4 Fish. Pat. Gas. 363.] 

Circuit Court, N. D. Ulinois. Feb., 1871.* 

Patents — Re-issues— Oni-t for Original Inven- 
tion — ^Each Part shoulti Stand Separately — 
Improvements — Seat upon Planter. 

1. A re-issue can only be for the invention 
originally made, and intended to be described 
or claimed, and included in the original patent. 

2. It would seem to be a sound principle, 
when, on a re-issue at the desire of the pat- 
entee, several patents are issued, under section 
5 of the act of 1837 [5 Stat. 192], for distinct 
and separate paits of the thing patented, that 
each part covered by each patent should stand 
by itself as an invention. 

3. Where the patentee is not the inventor of 
the original machine, but is a mere improver, 
his claims must be construed under the guid- 
ance of that leading fact. 

4. It is a fundamental rule that if a man 
merely improves a machine, he should clearly 
disclose to the public in his specifications what 
is new in his invention. 

5. Vague and sweeping claims of entire 
machines, where a patentee has only improved 
a part, ought not to be encouraged. 

6. A claim for the form and location of a 
seat upon a machine might stand if there was 
any change or modification of the parts by 
which a seat was obtained, but only under 
special circumstances. If the claim be only 
for mounting the attendant in such a position 
that he may overlook the work, it cannot stand, 
unless the mode and manner of the position 
be pointed out, and is the subject of inven- 
tion. 

7. The claims of the ten re-issues of the 
patents issued to George W. Brown for "im- 
provements in seed planters" in 1853 and 1855, 
examined, construed and limited. 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

=■> [Reversed in The Corn-Planter Patent,' 23 
Wall. (90 TJ. S.) 181.] 



8. Brown was not the inventor of the run- 
ner for seed or corn planters, nor the first to 
mount the attendant upon the machine. 

[See note at end of case.] 

[9. Cited in National Harrow Co. v. Hanby, 
54 Fed, 493, to the point that the fact that an 
alleged infringing machine is patented is prima 
facie proof that it does not infringe.] 

In equity. This was a bill [by George W. 
Brown against James Selby and others] to 
restrain the defendants from infringing let- 
ters patent [No. 9,893] for "an improvement 
in seed planters," granted to complainant 
August 2, 1853, antedated February 2, 1853, 
re-issued February 16, 18.t8, and again re- 
issued September U, 1860, in five divisions, 
numbered 1,036, 1,037, 1,038, 1,039, 1,040; and 
also letters patent [No. 12,811] for "an im- 
provement in seed planters," granted to com- 
plainant May 8, 1855, re-issued November 10, 
1857, and again re-issued December 11, 1860, 
in five divisions, 1,091, 1,092, 1,093, 1,094, 
1,095. [Bill dismissed.] 

The inventions set fortti in these various 
patents related to machines known as "corn 
planters," and are sufficiently indicated by 
the claims. The claims of these several pat- 
ents were as follows: Original patent of 
1853: "The oscillating horizontal wheels or 
distributors, in the bottom of the hoppers, 
having slots and holes of various sizes in 
combination with stationary cups. and pin, 
for the discharge of difEerent kinds and quan- 
tities of seeds; also the arrangement of the 
covering rollers, mounted as described, and 
performing the purpose of covering the seed, 
elevating the cutters in turning arotmd, and 
in adjusting them to different depths." Re- 
issue of 1858: "I claim a shoe for opening 
a furrow, which has a convex edge in front 
and a seed tube in the rear end, so that it 
may cut through any grass, open a furrow 
and hold it open until the seeds are deposited 
in it, subs^tantially as herein set forth," Re- 
issue No." 1,036: "I claim a seed planting 
machine, constructed principally of frame- 
work, the front part of which is supported 
on not less than two rimners or shoes with 
upward inclining edges, and the rear part 
supported on not less than two wheels, the 
latter being arranged so as to follow the 
former, substantially as and for the pm'pose 
set forth." Re-issue No. 1,037: "I claim the 
construction of a shoe or runner for seed 
planting machines, with an upward inclining 
edge, and its point sufficiently high or raised 
so that it will climb up and over, or cut or 
break through, intervening obstacles without 
materially forcing the earth laterally at its 
front part, and widening toward the rear 
end, so as to open out a gash or furrow, in 
which the seed to be planted may be deposit- 
ed, and long enough to furnish a support to 
the frame-work, substantially as described." 
Re-issue No. 1,038: "I claim, in combination 
with a seed planting machine, constructed 
principally of frame-work, with not less than 
two runners, and no less than two wheels, a 
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liinged joint between the point of tlie tongue 
and witli the i-ear part of the machine, so 
that one part of the frame-work may be 
raised, lowered, adjusted or supported on the 
other part, substantially as described." Re- 
issue Xo. 1,039: "I claim a seed planting 
machine, wherein the seed dropping mechan- 
ism is operated by hand or by an attendant, 
in contradistinction from 'mechanical drop- 
ping,' the mounting of such attendant in 
such position that he may readily see the 
previously made marks upon the ground, 
and operating the dropping mechanism to 
conform thereto, substantially as set forth. 
I also claim, in combination with a seed 
planting machine, composed substantially 
of frame work, and upon which the person 
who works the seed slides or valves sits or 
stands, a lever or its equivalent, by which a 
driver or second attendant may raise or low- 
er that part of the frame-work which carries 
the attendant and the seeding devices, and 
thus ease the machine in passing over inter- 
vening obstacles or in turning around, sub- 
stantially as described." Re-issue No. 1,040: 
•"I claim, in combination with a seed plant- 
ing machine, carried mainly by, or supported 
mainly upon, not less than two runners and 
two covering wheels, a pair of auxiliary 
wheels and an axle, for the double pm-pose 
of taking a portion of the weight off from 
said rimners and covering wheels, and for 
affording the means of readily converting the 
machine from a hand planter to an auto- 
matic seed sower, substantially as described. 
I also claim having the axle of the auxiliary 
wheels in hinged or adjustable arms or le- 
vers, so that more or less of the weight of the 
machine may be placed upon said auxiliary 
wheels, substantially as described." Origi- 
nal patent of 1855: "In combination with 
the hoppers and their semi-rotating plates, 
D, the runners, A, with their valves, F, and 
their adjustment by means of the levers and 
cams, and the driver's weight, for the pm*- 
pose of carrying and dropping seeds by each 
vibration of the lever, D, and to regulate 
the depth of the planting, as described." Re- 
issue of 1857: "What I claim is in combi- 
nation with the hinged frames or hinge joint, 
the locating of the conductor's or driver's 
seat in rear of the supporting axle, so that 
as he moves forward or back in his seat, 
the rear frame may act as a lever for lower- 
ing or raising the seeding part of the ma- 
chine, and thus throw it into or out of the 
ground, as circumstances may require, in 
turning ai'ound or for passing over any ob- 
struction, substantially as set forth." Re- 
issue No. 1,091: "I claim, in combination 
with a seed planting machine that is operat- 
ed by hand, the placing of both the driver 
and the person who operates the seed slides 
or valves, upon the machine in such position 
as that each may attend to his particular 
duty without interfering with that of the 
other, substantially as described. I also 
claim, in combination with a seed planting 



machine that is operated by hand, and upon 
which the driver and the person who works 
the seed slides or valves sit or stand, the so 
locating of said seats or stands as that the 
weight of one of the persons may be used to 
counterbalance or overbalance the weight 
of the other for the pm-pose of more 
readily raising or lowering the seeding ap- 
paratus, substantially as and for the pur- 
pose described." Re-issue No. 1,092: "I 
claim, in combination with a seed planting 
machine operated by hand, and having its 
seed device forward of the center of the 
wheels and forward of the driver's seat 
and a hinged connection, the locating 
the seat in such relation to a line drawn 
through the center of the wheels or ground 
supports as tliat the occupant of such seat 
may, by moving himself or throwing his 
weight backward or forward on his seat, 
without the necessity of rising, walking or 
standing, over or near the seeding devices, 
force the seeding apparatus into or raise 
it from the gi'ound, substantially as desci'ib- 
ed." Re-issue No. 1,093: "I claim, in com- 
bination with a seed planting machine that 
has a hinged or yielding point between its 
fixed points of support, and with its seeding 
devices between said points the so connect- 
ing of the parts between said fixed points of 
support, as that that portion of the machine 
carrying the seeding devices may be raised 
up out of the groimd by the attendant riding 
upon the machine, and be carried by the 
tongue or horses' necks and the supporting 
wheel, substantially as and for the purposes 
described." Re-issue No. 1,09-4: "I claim, 
in combination with a seed planting machine, 
so as the forward part can be raised up on 
the supporting wheels and there cari-ied, a 
lock, block or stop, B, which prevents the 
rear part of the frame fi-om descending so 
low as to strike the ground or inconvenience 
the occupant of the seat upon said rear por- 
tion of the frame, substantially as and for 
the purpose described." Re-issue No. 1,095: 
"I claim so combining with a lever, by which 
both may be operated, a valve or slide in the 
seed hopper and a valve in the seed tube, as 
that a half motion of the lever by the opera- 
tor riding on the machine, by which they are 
operated, shall both open and close the seed 
passages at regulai- periods, and pass meas- 
ured quantities only, substantially as de- 
scribed." 

S. A. Goodwin and George Harding, for 
complainant. 

J. H. Roberts, H. F. Waite, and S. S. 
Fisher, for defendants. 

DRUMMOND, Circuit Judge. This and 
three other cases were argued together, and 
as one of the cases was pending in the 
southern district the argument was heard by 
Judge Treat and myself. They have been 
argued with great ability, and every consid- 
eration m'ged which could influence the judg- 
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ment of the court. They involve substantial- 
ly the same questions and will be decided to- 
gether. They relate to various patents for a 
corn planting machine issued to the plaintifE 
.and to the <Jefendants (for all claim to be 
manufactm'ing machines under the protec- 
tion of patents), but the controversy turns 
mainly upon the validity and efifect of sever- 
;al patents issued to the plaintiff George W. 
BroTvn. In order properly to appreciate the 
position of the plaintiff, as well as to give a 
sound construction to his numerous patents, 
it is necessary to state briefly what was done 
by him, and the action of the patent office on 
Tiis applications. The ten patents of the 
plaintiff consist of two series— the offshoots 
of only two patents, one issued in 1853, the 
•other in 1855, In his first specification he 
declared his invention to be a new and use- 
ful improvement In seed-planters, and he 
made two claims only. The first was for an 
.apparatus in the hoppers for the purpose of 
discharging seeds. The second was for a 
special arrangement of the rollers, for the 
purpose of covering the seed, elevating the 
•cutters in tm'ning around, and adjusting' the 
same. This patent was suiTendered and re- 
issued in 1858, on the gi'ound that there was 
:an error or defect in the specifications or 
claims. The re-issued patent also contained 
two claims. The -first was for a shoe or run- 
ner, of particular construction, and perform- 
ing special functions. The second was a 
j'oint, or hinge, in combination with the shoe, 
so that the latter might be raised or lowered. 
The apparatus in the hoppers and the cover- 
ing rollers seem to bave been forgotten or 
Telinquished. In 1S60, this last re-issue was 
again sm'i'endered for the same reason and 
.another re-issue talien out in five several di- 
visions of distinct patents, for separate parts 
of the machine, numbered 1,036, 1,037, 1,038, 
1,039 and 1,040; the invention claimed in the 
:patent of 1853, having blossomed out into 
many additional claims, soma of them, ap- 
■parently, not originally thought of by the in- 
Tentor. These constitute the first series of 
patents, and all of them, except No, 1,040, are 
inore or less in controversy here. 

The second series comes from the patent 
•of 1855. In that the plaintiff claimed, in 
combination with the apparatus in the hop- 
pers, a dropping apparatus in the runners, 
and the special adjustment by levers and 
■cams, and the driver's weight, so as to drop 
:seeds at each vibration of a lever and regu- 
late the depth of the planting. In 1857 this 
was surrendered, and a re-issue obtained 
with the claim of locating the driver's seat 
in rear of the supporting axle, in combina- 
tion with the hinged frames or joint, so that 
the movement of the driver forward or baclx- 
ward in his seat might cause the rear frame 
to act as a lever for raising or lowering the 
■seeding part of the machine. In 1860 this 
last re-issued patent was surrendered, and 
another re-issue obtained, containing five di- 
visions— Nos. 1,091, 1,092,. 1,093, 1,094, and 1,- 
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095; several patents for distinct and sepa- 
rate parts of the thing patented in 1855. All 
of these are in controversy here. 

A re-issue can only be for the invention 
originally made and intended to be describ- 
ed or claimed, and included in the original 
patent. The language of section 13 of the 
act of 1836 (5 Stat. 122) is that the "new pat- 
ent is to be issued" for the same invention, 
"for which the original patent was granted." 
The object of the law is to enable the pat- 
entee to correct errors arising from "inadvert- 
ency, accident, or mistake." It would also 
seem to be a sound principle that when, on a 
re-issue at the desire of the patentee, several 
patents are issued under section 5 of the act 
of 1837, for distinct and separate parts of 
the thing patented, each part covered by the 
patent should stand by itself as an invention. 

Patent No. 1,036 of the first series is a 
claim for a seed planting machine construct- 
ed principally of frame-work, the front part 
of which is supported on not less than two 
runners or shoes with upward inclining edg- 
es, and the rear part supported on not less 
than two wheels, the latter being arranged to 
follow the former, substantially as and for 
the purpose set forth. This is a claim for 
the whole machine, as described. The par- 
ties do not agi'ee as to the construction of 
this claim. The counsel for the plaintiff con- 
tend that it consists of a combination of two 
frames, connected by a jointed hinge, run- 
ners and rollers; although, as I miderstand 
them, they insist that the peculiar form and 
construction of one of the parts— e. g. the 
runners— are not a necessary part of the com- 
bination. The counsel for the defense con- 
tend that the claim consists of a combination 
of frame-work, runners and rollers. If, as 
the counsel for the plaintiff contend, this 
claim consists of the hinge joint, the runners, 
the rollers, and of two frames, and notwith- 
standing an essential .change in one of the 
pai-ts, there may still be an infi-ingement, 
then it would seem to. follow, if this claim is 
valid, that it in substance embraces in itself 
all the material parts of the cox-n planting 
machine. The evidence shows that rollers, 
runners and frames, and some mode of flex- 
ure, are all indispensable elements in every 
successful corn planting machine. Many of 
these were devised and in operation before 
the plaintiff had modeled and made a suc- 
cessful machine, in 1851 or 1852, and, if all 
these parts are to be included in this claim, 
then it is clear there cannot be the qualifica- 
tion named, but there must be, on the con- 
trary, a somewhat rigid limitation to the 
form and manner of the combination, other- 
wise all improvements in that direction 
would be suspended. A necessary conclusion 
from this would be that it must appear that 
defendants have used machines combining 
the parts of the plaintiff's machine, with 
their peculiar construction and mode of op- 
eration. 

But it seems to me, in view of the history 
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of the art, and of the facts as shown here, 
a claim put in such general terms as this, 
ought not to be permitted to stand. The 
plaintiff here substantially lays his hand on 
the com planting machine entire. Has he 
any right to. do this? I think not. The 
weight of the evidence is that he did not 
make an operating machine before the sum- 
mer or fall of 1851. Prior to this, corn 
planting machines were used, with more or 
less success, containing runners, frames and 
rollers, similar to those the plaintiff after- 
wards put in his machine. Then consider 
the account which the plaintiff himself gave 
of his invention up to 1860. He stated 
clearly what parts of the machine he 
claimed. True, he is not bound by his 
claim if there was an era-or, but the error is 
not often in the omission to insist upon what 
the patentee has invented. 

The plaintiff was not the inventor of the 
corn planter. He was at most but an im- 
prover of the machine, and his claims must 
be construed under the guidance of that lead- 
ing fact. Having improved the corn plant- 
er, he should have stated in 1853 to the pat- 
ent office what his improvement was. If he 
committed an error then, he should have 
corrected it in 1858, or at the latest in 1860. 
He had used in his machine the improve- 
ments of others. It was not fair to the 
public that he should use those improve- 
ments, and then say that he claimed them, 
as well as his own. I take it to be a funda- 
mental rule in this class of cases, that if a 
man merely improves an agricultural imple- 
ment, and seeks the protection of the patent 
law, he should clearly disclose to the public 
in his specifications what is new in his in- 
vention. These vague and sweeping claims 
of entire machines where the patentee has 
only improved a part, ought not to be en- 
couraged. They lead to confusion and diffi- 
culties of various kinds. The very object of 
the patent law was to draw the line clear 
and distinct in this direction, as an act of 
justice both to the inventor and to the pub- 
lic. Whether this construction of the claim is 
correct or not, is not, perhaps, very material, 
because the separate claims remain to be 
considered, and I am of opinion, for reasons 
more fully stated hereafter, that this claim, 
even if it be regarded as a valid claim for 
the entire machine as described by the plain- 
tiff, is not infringed by the defendants. 
With that construction the peculiar struc- 
ture and connection of the parts of the ma- 
chine made by the plaintiff should be most 
closely scrutinized, and to it they should be 
strictly confined. Only in this way could 
the claim be sustained. 

Patent No. 1,037 is for the construction of 
a runner with an upward inclining edge, so 
as to climb over, or cut or break through, 
obstacles, without materially forcing the 
earth in front laterally, so as to open a fm-- 
row for the deposit of the seed, and to fur- 
nish a support for the frame-work. This 



claim is for a runner of peculiar form in a 
seed planting machine. The plaintiff's coun- 
sel do not themselves entirely agree as to 
the construction of this claim. In order to 
be valid under one view of the, evidence, it 
is insisted it is one of the parts of the ele- 
ments of the hinge-joint machine. If it is 
one of the parts of the entire machine, as 
stated in the first claim, then it must be 
substantially limited to the form described. 
But I do not see how this claim can be sup- 
ported, under the evidence, understanding 
it to be for the described runner in a seed 
planter. I prefer putting it on its substan- 
tial identity with the runners used in corn 
planting machines. Kirkraan, Job Brown 
and Abbott anticipated the plaintiff in the 
construction of the runners. It is impossi- 
ble to distinguish them in principle from 
that of the plaintiff. They opened a furrow 
to plant the seed. They climbed over, or 
cut or broke through obstacles with their 
rising inclined edge. They supported the 
frame. To the eye they are essentially the 
same. And as the plaintiff could not in- 
clude the entire planting machine, because 
he did not specify the parts he invented; so 
he cannot claim a part of that machine in- 
vented by others, merely because his was 
in some respects constructed differently from 
theirs. It may be added here that the plain- 
tiff himself, in his evidence, says that all 
who use a runner similar to his infringe his 
claim, although there is testimony tending 
to show that he did not claim the runner in 
the patent of 1853, because others had used. 
it before. 

Patent No. 1,038 is for the hinged joint be- 
tween the point of the tongue and the rear 
part of the machine, so that one part, by 
means of the joint, may be lowered, adjust- 
ed or supported on the other part. To this 
claim, properly construed, I see no objection. 
But it cannot be understood to comprehend 
any kind of joint to render flexible two 
fi'ames. If so, it would be void, because 
joint hinges are old, and, indeed, would seem 
to be, if a mere hinge or joint, but a mechan- 
ical contrivance. The plaintiff's method of 
jointing the two frames is by bars, one on 
each side of the rollers, leading from the 
axle to the outside of each seed box, through 
which is a connecting rod. In the plain- 
tiff's joint the horses make a point of bear- 
ing or support, and the rear frame thus be- 
comes a, lever, by which through the hinged 
joint the runner and seed part are raised or 
lowered. It is in the natm'e of the case, 
therefore, that the claim of the plaintiff 
should be restricted to his peculiar mode of 
construction, and, that being so, the only 
question is whether the defendants use that 
particular jointed hinge. If the plaintiff, 
when he says it is immaterial where he 
hinges, means that he covers any method 
of hinging, then, as has been stated, the 
claim must fall. The plaintiff cannot be 
permitted in this way to put a stop to every 
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other mode of hinging frames on a seed 
planter. The jointed hinge in Bergen's ma- 
chine seems to he the nearest to the plain- 
tiff's; but Bergen has two slotted joints on 
the sides of the frame, and a lever bar ad- 
justable, and the horses' necks through the 
tongue are not a bearing point, and, in fact, 
Bergen has a patent for his own special 
hinged joint In Haworth and Selby's ma- 
chines the joint is at the forward part of 
the runner, and the support is in the wheels, 
and the peculiar structure of the joint ap- 
paratus is different. McGaffey's is jointed 
between the runners by collars fitting over 
a journal box, through which a shaft re- 
volves automatically. The place of bearing 
seems to be nearly the same, but the me- 
chanical consti-uction is different. Limit- 
ing then the claim of the plaintiff in the 
manner stated, the defendants do not in- 
fringe. 

Patent No. 1,039 consists of two claims, 
one the moxmting of an attendant upon a 
hand-dropping seed planter, so that he may 
see the marks on the ground, and thus per- 
form the check row planting; the other, a 
lever, by which another person may raise 
or lower the part of the frame-work that 
carries the attendant and the seeding device, 
and thus ease the machine in passing over 
obstacles, and in turning round. The literal 
import of the first of these claims would 
seem to be for an effect or result, and, as 
such, could not be sustained; but perhaps 
for a special method in which the attend- 
ant is mounted, that is, the form and loca- 
tion of the seat, it might stand, provided 
there were .anything, in it which was the 
subject of invention, as if there was any 
such change or modification of the parts, 
by which a seat was obtained. The diffi- 
culty in this case is to see clearly what par- 
ticular thing is claimed. What is the pecu- 
liarity of construction or arrangement of the 
seat which is patented? If it be only the 
mounting of an attendant in such a position 
that he may overlook the work, then it can- 
not stand, unless the mode and manner of 
the position is pointed out specially, and it 
can be seen that it may be the subject for a 
patent It seems to me this claim is de- 
fective in these particulars. To put an at- 
tendant upon a planting machine was not 
the original device of the plaintiff. It had 
been done before by Kirkman, Job Brown, 
and others. All the defendants mount the 
dropper upon the machine, so as to overlook 
the check row marks, and I see nothing in 
this claim, or its specifications, to- prevent it- 
Many of the observations heretofore made 
apply to this claim. As to the lever, all that 
has ever been said of the hinged joint ap- 
plies here. Consti-ued to be the peculiar 
structure set forth by the plaintiff, and it is 
only in that way it can be sustained, the de- 
fendants do not infringe. 

In discussing the patents of the second se- 
ries, re-issues of the patent of 1855, much 
4FED.CAS.— 28 



less need be said. Patents Nos. 1,091 and 
1,092 are for placing the driver and planter 
on the machine, so that each may attend- to 
his duty without interference with the other; 
the locating the seats so that the weight of 
one may counterbalance or overbalance the 
weight of the other; the location of the seat, 
so that the occupant, by changing his posi- 
tion thereon, may raise or depress the seed- 
ing apparatus. As to the first daim, the re- 
marks made upon the first claim under pat- 
ent 1,039 of the first series, are applicable. 
As to the second, the proof shows the plain- 
tiff does not accomplish by his device the re- 
sult he claims— overbalancing the dropper's 
weight by the driver's. As to the third, the 
long seat, the defendants do not use it, and 
besides, as in the last ease, in practical op- 
eration it does not accomplish the result 
stated. Whenever the seeding apparatus is 
to be raised the driver always gets off, and 
this is true of all the machines— plaintiff's as 
well as defendants'. Patent No. 1,093 is for 
so connecting the parts between the fixed 
points of support that the seeding apparatus 
may be raised up out of the ground, and 
carried by the tongue or horses' necks and 
the supporting wheels. If it be admitted 
that this claim can stand, as not being a re- 
sult then it must be limited to the particu- 
lar method pointed out in the specification, 
and it approaches very near, if it is not sub- 
stantially included in, some previous claims. 
However all this may be, restricting it in a 
proper manner, the defendants do not in- 
fringe, for the reasons stated when consid- 
ering the claims for the hinged joints in the 
former series. Patent No. 1,094 is for the 
lock, stop or block on the outer side of the 
seed hoppers, in order that the rear frame 
may be prevented from descending so as to 
strike the ground. The defendants do not 
use this device. Patent No, 1,095 is for the 
combination of a lever with the valve in the 
seed hopper, and a valve in the seed tube, so- 
that a half motion of the operator shall open 
and dose the seed passages at regular pe- 
riods, and pass measured quantities of corn; 
only. It is insisted now that the plaintiff In- 
vented this device in 1852. I think the tes- 
timony establishes that this invention was 
made a year or two later, and after those 
of Case and Finn, Finn's being in the sum- 
mer or fall of 1851, and that of Case in Feb- 
ruary of 1853. In Finn's machine it required 
two motions of the lever to plant the hiU, 
Case, by means of a spring or weighted 
lever, planted the hill by one motion. It is 
established that the plaintiff, when sued in 
this court in 1860 by Case, for an infringe- 
ment of his patent, insisted, and proclaimed 
tlu:ough the public press, that the double 
dropping principle was public property and 
had long been used. The plaintiff certainly 
used this device as early as 1854, and it ap- 
pears in his model and specifications in 1855, 
but he made no daim to it; neither did he 
in the re-issue of 1857, but in 1860, in the sec- 
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ond re-issue of the second series, lie puts in 
a claim to it. If it be conceded tliat, under 
these circumstances, lie is not estopped from 
setting up this claim— a very serious ques- 
tion—then he should have clearly set out 
what part of the dropping apparatus he in- 
vented. It is, in fact, a duplication of the 
Finn device for dropping corn, two tuhes, 
side by side, operating by a common valve. 
It is contended that this claim was estab- 
lished by the result of the trial of Case v. 
Brown [Case No. 2,488], in this court, which 
judgment was sustained by that of the su- 
preme court; but it wHl be recollected that 
the point put to the jury in that ease, and 
upon which they found, was "whether the de- 
fendant used all the various parts of the 
combination of Case in the dropping appara- 
tus: and it may well be that they believed 
that he did not so use, and therefore found 
against Case and for Brown, on that issue. 
It has therefore become no less the duty of 
the court to look into this claim of the plain- 
tiff, in consequence of its being presented hi 
this case, notwithstanding the determination 
of the case of Case v. Brown [supra]. Noth- 
ing has thus far been said of the machiae of 
Job MofEett, which, it is claimed, was made 
and used about the year 1834, at and near 
New Richmond, Ohio. The testimony bear- 
ing on this machine is certainly very re- 
markable. There are twelve witnesses who, 
with more or less confidence, verify its exist- 
ence. On the other hand, a very large num- 
ber of witnesses living at the same time at 
and near New Richmond, negative this, and 
among them is Moffett himself, now a resi- 
dent of Oregon. I am convinced there was 
a machine made by Moffett for corn plant- 
ing, consisting in part of runners and rollers, 
and a flexible frame, but the testimony as to 
the peculiar structure of the different parts 
of the machine cannot be confidently relied 
upon. It was the only machine, and seems 
to have been abandoned. No controlling 
stress has, therefore, been placed upon it. 
As has already been stated, the defendants 
are all claiming under patents, many of 
which embrace essential parts of their ma- 
-chines. They are, therefore, prima facie pro- 
tected in their rights. It is true, if the plain- 
tiff is a prior inventor and patentee, their 
<aaims, so far as they trench upon his, must 
yield. But all of these parties claim to be 
improvers of the corn planter. There are nu- 
merous patents upon different parts of the 
machine, and it would seem to be the duty 
of the court to confine each inventor to the 
specific parts which he invented, and to 
which he is fah-ly entitled. The plaintiff is 
undoubtedly to be classed among the im- 
provers of the machine, and has a respecta- 
ble rank among them; but starting out with 
somewhat limited claims in 1853 and 1855, 
they in 18G0 swelled to such large propor- 
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tions that one of the great difficulties in the 
case has been, in the midst of the wide field 
covered by his claims, to distinguish what 
were valid; in other words, to discriminate 
justly between improvements made by him, 
and those made by others. 

It will be observed that the court has felt 
under the necessity, from the natm-e of the 
case, of hmiting the claims of the plaintiff 
within somewhat narrow bounds. The rea- 
sons why this has been done have been given, 
and to the court seem conclusive. As an il- 
lustration of the character of many of these 
claims, it may be stated that several of them 
consist in putting the operator upon the 
planting machine. Now, claims of that kind 
should be scrutinized with peculiar jeal- 
ousy. It is only under very special circum- 
stances that a claim for a seat on a ma- 
chine, upon which an attendant or operator 
can ride, should be sustained. All of these 
machines, certainly many, and among the 
earliest of them, had a platrorm or place for 
an attendant to ride. It is one of the indis- 
pensable requisites of the machine, and they 
were all constructed in that way. It was the 
simplest device possible to suggest that a 
man should get upon the machine and there 
ride. Therefore, when a party claims, as the 
plaintiff does in many of these cases, the 
method of putting a rider or attendant upon 
a machine as an invention, it should clearly 
appear that it was a patentable method 
[and that it should be protected by law, 
and that parties should not be prevented 
from placing an attendant upon the ma- 
chine in such a way as their mechanical 
skill or ingenuity might suggest, otherwise, 
when a man has placed an attendant upon 
a machine, he seeks to cover all modes of 
putting the attendant on the machine; just 
as in this case, in relation to the runner, 
when he asks to put his hand upon the run- 
ner. Under the patent law, if that can be 
sustained, he prevents every body else from 
using a runner in a corn-planting machine.] ' 
And then he can only claim his peculiar 
method. He cannot, under cover of his own 
mode, seek to include others. That is what 
the plaintiff has attempted to do in this case, 
just as he has in relation to the runner. 
Every man must be left to his own method 
of mounting the rider and using the runner, 
whether the result of mechanical or invent- 
ive skill. 

The bill will therefore be dismissed. 

[NOTE. On complainant's appeal, the su- 
preme court reversed the decree of the circuit 
court dismissing the bill, and sustained reis- 
sued patents Nos. 1,036, 1,038, and 1,089 of the 
first series, and 1,095 of the second series, as 
good and valid patents, and further held that de- 
fendants wore guilty of infringement. The 
Corn-Planter Patent, 23 Wall. (90 U. S.) 181.] 

» [From 4 Fish. Pat. Cas. 363.] 
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BROWN (SLACUM v.). See Case No. 12,- 
934. 

BROWN (STOUTZ v.). See Case No. 13,- 
505. 

BROWN (SWANN v.). See Case No. 13,- 
673. 

BROWN (TARROW v.). See Case No. 13,- 
758. 

BROWN (TILIiT v.). See Case No. 14,053. 



Case No. 2,031. 

BROWN Y. TONKIN. 

[1 Cranch, 0. 0. 85.] * 

Circuit Court, District of Columbia. April 
Term, 1802. 

Landlord and Tenant— Lease— Validity. 

A stamp is not necessary to an acknowl- 
■edgment of having hired a house. 

Debt, for rent. An acknowledgment, 
signed by the defendant, that he had hired 
the house for six months, at $100 per annum, 
payable quarterly, -was- offered in evidence. 

Mr. Peacock, for defendant, objected be- 
cause the paper was not stamped. 

THE COURT adjudged the stamp to be 
imnecessary. 



Case Wo. 2,032. 

BROWN V. UNITED STATES. 

tl Woolw. 198;^ McCahon, 229; 1 Kan. 624.] 

Circuit Court, D. Kansas. May Term, 1868. 

Appeal— Mode of Cabbting Confisoation Caus- 
es TO Revisokt Court— Efpect op Pakdons bt 

THE PbBSIDBNT—PLEADING A PaRDON. 

1. The supreme court in Armstrong's Found- 
sy, 6 Wall. [73 U. S.] 766, has held that 
confiscation causes are not admiralty cases, al- 
though the proceedings therein are by statute 
assimilated to the admiralty practice. They 
are, like other seizures on land, common law 
cases, and are to be removed into revisory 
•courts by writs of error. 

[See Semple v. U. S., Case No. 12.661; The 
Confiscation Cases, Id. 3,097; U. S. v. 
AtheUs Armory, Id. 14,473; Ex parte Gra- 
ham, 10 Wall. (77 U. S.) 541.] 

2. A party accepting and pleading a pardon 
in a judicial proceeding admits that he is bound 
by the conditions mentioned therein. 

3. The supreme court has not formally 
declared its opinion upon the effect of such 
pardons, but in two instances of cases pend- 
ing, it has permitted them to plead. 

4. But there is no difference of opinion 
among the judges, that they restore forfeited 
property to the party dispossessed thereof by 
the offence so pardoned, subject to exceptions 
mentioned therein, and also excepting property 
Tested, by judicial proceedings, in other par- 
ties. 

[Cited in Re Jayne, 28 Fed. 422.] 

5. Until an order is made for the distribu- 
tion, or for payment to the informer, or into 
the treasury of the United States, no vested 

* [Reported by Hon. William Cranch, Chief 
Judge.] 

^ [Reported by James 31. Woolworth, Esq., 
and here reprinted by permission.] 



right has attached, which prevents a restora- 
tion of the proceeds to the owner. 
[See Knote v. U. S., 95 U. S. 149; Wallach 

V. Van Riswick, 92 U. S. 202; Ohaffraix 

V. Shiff, Id. 214.] 

6. A party whose property had, by the 
judgment of the court, been confiscated and 
sold, but the proceeds of which had not yet 
been distributed, asked of the district court 
leave to file a petition alleging a pardon for 
the offences on account of which the proceed- 
ings were had, and praying an order directing 
payment to him of money in the hands of the 
marshal. That court having refused the leave, 
the circuit court, on writ of error, reversed its 
order in that behalf, with directions to re- 
ceive the petition and proceed to hear the 
same. 

On writ of error and appeal [from the dis- 
trict comrt of the United States for the dis- 
trict Of Kansas]. 

[Edward S.] Brc(wn, having engaged in the 
late Rebellion, became subject to the penal- 
ties of the confiscation acts, and proceedings 
were had by which his property had been 
forfeited and sold. While the proceeds of 
the sale remained in the hands of the mar- 
shal undisposed of by any order of tlie court, 
he presented his petition to the district court 
in which the process was had, alleging a par- 
don, bearing date after the judgment of for- 
feiture, granted to him by the president of 
the United States, for the offences charged 
against him in the information.^ The par- 
don was expressed to be operative upon his 
acceptance of certain conditions therein men- 
tioned, two of which are set forth in haec 
verba in the opinion. The petitioner avers 
tliat he has complied with these conditions. 
The relief prayed for is that the proceeds of 
the property in the marshal's hands be paid 
to him. The district court refused to permit 
this petition to be filed. A bill of exceptions 
was duly taken to this and other rulings of 
the court, and the cause was brought to 
this coiirt both by notice of appeal and by 
writ of error. [Reversed.] 

MILLER, Circuit Justice. The supreme 
court of the United States decided, at its 
term just closed (Armstrong's Foimdry, 6 
Wall. [73 U. S.] 765), after full argument 
and consideration, that proceedings under 
the acts for the confiscation of property on 
account of acts done or permitted in aid of 
the late Rebellion, were not admiralty cases, 
although the statute required that they 
should conform, as far as possible, to the 
forms and [modes of]* the practice in ad- 
miralty. The court held that they were, in 
their essence, common law cases, like other 
revenue seisnires on land; and that the mode 
of bringing such cases into a revisory court. 



= NOTE [from 1 Kan. 624]. See, in connec- 
tion with this case, Osborn v. U. S.. 91 U. S. 
474. An action on a forfeited recognizance may 
be maintained, although the governor may have 
pardoned the defendant, after sentence in the 
criminal action, and before final judgment on 
the forfeited recognizance. Weatherwas v. 
State, 17 Kan. 427. 

= [From 1 Kan. 624.] 
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was a writ of error. Under this ruling, this 
appeal must he dismissed. 

The case remains, however, to be heard in 
this court on tlie matters properly presented 
by the writ of error. The bills of excep- 
tion present several points of alleged error, 
some of which are mere irregularities, and 
others are supposed to go to the jurisdiction 
of the disti-ict com-t [over the whole case].* 
In the view which I take of the case, it is* 
only necessary to consider one of these 
points, that which relates to the plea of 
pardon. 

On the 11th day of April, 18G6, the plain- 
tiff in error presented to the district court 
a petition, in which, among other things, he 
sets forth a pardon by tlie president for 
the offences which are the grounds of the' 
proceeding against the property w^hieh is the 
subject of it. This pardon, he alleges, was 
duly accepted by him, and all its conditions 
complied with. Among the conditions of the 
pardon are two pertinent to the case before 
us: 1. That said Edward S. Brown pay all 
costs which may have accrued in any pro- 
ceedings instituted or pending against his 
person or property before the date of the 
acceptance of this warrant 2. That the said 
Edward S. Brown shall not, by virtue of 
this warrant, claim any property, or the pro- 
ceeds of any property, that has been sold 
by the order, judgment, or deci'ee of a com't, 
under the eonfisca.lon laws of the United 
States. By accepting this pardon, and by 
relying on it in court, the plaintiff admits, 
that the costs incurred in this case should 
be paid by him, and he avers in his petition 
that they have been paid out of the proceeds 
of the forfeited debts brought into coiu:t by 
its order. This he consents to, and relies 
upon as a compliance with the first condition 
above recited. He is, therefore, not entitled 
to contest the validity of these proceedings, 
so far as any part of the money realized 
from them has been appropriated to the 
payment of legal costs therein. 

What effect, then, has the president's par- 
don upon his rights to the property confis- 
cated by the decree of the district court? 
I do not projKise in this place to consider the 
effect of a pardon by the president on the 
rights of property in such cases. It is suffi- 
cient for me to say, that the effect of such 
a pardon has been several times fully and 
ably argued before the supreme court, and 
that, by its order, they have, in two in- 
stances, been pleaded in that court, in cases 
like this, pending there on appeal or writ 
of error. "While that court has not yet 
found it necessary to pass formally on the 
effect of these pardons, or to pronounce an 

* PTrom 1 Kan. 624.] 



opinion upon the subject, except in the 
case of Ex parte Garland, 4 Wall. [71 U. S.] 
333, which referred alone to their effect in 
removing disabilities of a personal charac- 
ter, I feel at liberty to state my belief that 
there is no difference of opinion among the 
justices upon the proposition that they 
restore to the recipients of them all the 
rights of property lost by the offence, unless 
the property had, by judicial process, be- 
come vested in other pei'sons, subject also 
to such other exceptions as the pardon 
itself prescribes. 

In the case before us, the petition of the 
plaintiff, which the disti'ict court refused 
permission to be filed, alleges that the mon- 
ey paid into court, or to the marshal, re- 
mains subject to the order of the com't. It 
is my opinion that, until an order of distri- 
bution of the proceeds of the property sold 
is made, or until the proct-eds are actually 
paid into the hands of the party entitled, 
as informer, to receive them, or into the 
treasiury of the United States, they are with- 
in the control of the cornet; that no vested 
right to those proceeds has accmed so as 
to prevent the pardon from restoring them 
to the petitioner. Norris v. Crocker, 13- 
How. [54 U. S.] 429. 

The result of these views is, that the 
judgment or order of the district com*t over- 
ruling the motion for leave to file a plea of 
pardon is reversed. The case is remanded 
to that court, with directions to permit the 
petition of plaintiff in error [setting forth 
his pardon]' to be filed; and if, upon a hear- 
ing, it should be found that he has actually 
been pardoned, and has complied with the 
conditions imposed upon him, then, after 
deducting the costs of the proceedings 
against him up to the time of his offering to 
file said petition, that all the property or 
money remaining within the control of the 
court under these proceedings be delivered 
or paid over to him; and for such other 
and further proceedings in said case as- 
may be in conformity to this opinion. Nei- 
ther party recovers costs hi this court 
Judgment reversed, and cause remanded 
with directions. 



BKOWN (UNITED STATES v.) See Cases- 
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Case No. 2,033. 

BROWN v. "WHITTEMOE.B. 

[5 Fish. Pat Cas. 524;^ 2 O. G. 248.] 

Circuit Court, D. Massachusetts. May Term, 

1872. 

Patents— Hat Bakes— Public Use— Pkesdmp- 
Tios— Validitt. 

1. As to puhlic use of an invention for 
more than two years prior to the application 
for a patent, the presumption is in favor of 
the patent, especially -when the record shows 
that the patent has been granted to the real 
inventor and the principal inventor in the class 
of machines to which the invention relates. 

[Distinguished in Edgarton v. Furst & Brad- 
ley Manuf'g Co., 9 Fed. 452.] 

2. Letters patent for an "improvement in 
hay-rakes," as reissued to George Whitcomb, 
June 16, 1868, are valid. 

[Cited historically in Edgarton v. Breck, 
Case No. 4,279. Distinguished in Edgarton 
V. Furst & Bradley Manuf g Co., 9 Fed. 
452.] 

3. Whitcomb's main invention construed 
. to be for the relative arrangement of the rake- 
'head, axle, and wheels, irrespective of the po- 
sition of the hinges, whether on the upper or 
the lower edge of the rake-head. 

4. The previous state of the art does not 
restrain him to a rake-head hinged to the shafts 
in the precise way shown in the patent. 

5. A patentee can not claim an alternative 
<;ombination if the separate combinations would 
not make an operative machine. 

In equity. Final hearing on pleadings and 
proofs. Suit brought [by Alzirus Brown, a 
territorial assignee, against Jonathan K. 
"Whittemore, John R. Whittemore, Benjamin 
Belcher, and John "W. Belcher, lor an al- 
leged infringement of] ' letters patent [No. 
•21,712] for an "improvement in hay-rakes," 
granted to George Whitcomb, October, 5, 
1858, and reissued in two divisions, June 
16, 1868, and assigned to complainant. The 
nature of the invention is set forth in the 
opinion of the com*t, but it will be more 
readily understood by reference to the ac- 
companying engraving, in which the dotted 




lines show the position of the hand and 
foot levers when the rake teeth are raised. 
It is obvious that by pressing the foot upon 
treadle K, the rake teeth will be depressed; 
while by pressing upon treadle J, they will 
be raised. [Decree for complainant.] 

Thomas H. Dodge, for complainant 
Chaimcey Smith, for defendants. 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
» [From 2 O. G. 248.] 



(Case ]Sro. 2,033) BROWN 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

LOWELL, District Judge. The com- 
plainant's patent was applied for Jime 1, 
1858, and issued in October of that year, and 
reissued June 16, 1868. The record does not 
contain a copy of the original patent, and 
there is no evidence of what changes,* if any, 
are foimd in the reissue. In the absence of 
such evidence we must, of course, assume 
that the action of the patent office was well 
warranted by the facts, and that the reis- 
sued patent is open to only such objections 
as might have been raised to the original pat- 
ent; and so the case has been argued. 

The specification of the reissued patent, 
taken with the drawing and the model, 
shows an improved horse-rake for making 
hay and grain, in which the wire teeth are 
coiled aroimd a rake-head which is hinged to 
the rear ends of the shafts just above and 
parallel with the axle. This rake-head is con- 
nected with two levers and treadles, which 
enables the operator to raise the rake with 
his right foot and hold it down with his 
left foot, besides a handle attached to one of 
these levers to work the same effect by 
hand. 

There are five claims, of which the second 
is: "The combination and relative arrange^ 
ment of the hinged rake-head with the sup- 
porting-axle and carrying-wheels, substan- 
tially as shown and described, whereby the 
head is supported above the rear upper edge 
of the axle, as shown, and the lower ends of 
the teeth, when gathering the hay, occupy 
positions in the rear of the head of the 
wheels and forward of a vertical plane on a 
line with the rear edge of the wheels, sub- 
stantially as shown in the accompanying 
drawing;" and the foiirth is: "The arrange- 
ment of the rake-head E and foot treadles 
H J and G K, or either, in relation to each 
other and the axle B*, substantially as and 
for the purposes set forth." 
• The defendants make and sell a horse-rake 
which seems to come within the second and 
fourth claims, unless they are to be con- 
strued very narrowly; and their position is 
that, in view of earlier inventions, the com- 
plainant must either submit to such a lim- 
ited construction or his claims are void. The 
inventions which the defendants rely on ap- 
pear to have been made by the patentee 
himself; but they contend that he had pub- 
licly and commonly sold the rakes containing 
the patented improvements before the first 
day of June, 1856— that is, more than two 
years before the application on which his 
patent was granted. There is no doubt that 
Mr. Whitcomb, the patentee, was engaged 
in making and selling rakes for many years 
before he obtained his patent, and that he 
was continually improving them; the diffi- 
cult point is to fix the exact date of the 
several in^rovements. The presumption is 
in favor of the patent, especially as it, has 
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been granted, so far as the record shows,- 
to the real inventor and the principal in- 
ventor in this class of instruments; and upon 
a very careful examination of the evidence 
we are of opinion that the combinations of 
the second and foiu'th claims were not only 
invented by Whitcomb, but that they had not 
been publicly used or sold with his consent 
before" the time in question. The earlier 
rakes do not appear to have had the relative 
aiTangement of rake-head, axle, and wheels 
so carefully described in the second claim, 
but to have differed in a point of material 
importance by having the rake-head hung 
decidedly behind the axle, which, with the 
position of the teeth behind the rear line of 
the wheels (which natiu:ally went with such 
a construction), made a rake decidedly in- 
ferior in operation to that described in the 
patent. And, though the evidence is not aU 
on one side, yet the preponderance of it is 
that the combination of the treadle for rais- 
ing the rake-head, with the other devices, 
was not fully discovered and used before 
June, 1856. That it made a new and useful 
combination we have no doubt; because, 
though a competent mechanic would easily 
adapt a treadle to a hay-rake, yet the idea 
of the combination was of itself a merito- 
rious invention and a new one. 

The defendants having failed to show that 
the patentee or any one else had made the 
combination so early as to defeat these 
claims, if construed according to their plain 
and obvious meaning, there is no occasion to 
restrain them to mean only a rake-head 
hinged to the shafts in the precise way 
shown in the patent. The difference be- 
tween the plaintiff's and the defendants' rake 
in this respect is that the hinges in the 
former are attached to the outward lower 
corner of the rake-head, and in the latter to 
the upper inner corner; so that in the pat- 
ented machine the center of gravity of the 
rake-head is further fbrward, and the weight 
of the head is more fully borne by the 
hinges, and therefore it is raised very easily 
when the foot or hand is applied to the 
lever. 

It is insisted by the defendants that this 
is the really distinguishing feature of the 
whole combination, and the only one in 
which this machine differs from its prede- 
cessors; but we do not find this to be so in 
fact, as we have ali*eady said. The evidence 
is that the relative position of the rake-head, 
axle, "and wheels mentioned in the second 
claim is attained and is useful, whether the 
hinges are on the upper or lower edge of 
the rake-head, and that this arrangement, so 
understood, is new. This being so, it fol- 
lows that the defendants' rake infringes the 
second claim of the patent. 

We agree with the defendants' argument 
that the patentee might not be able to claim 
an alternative combination, as he does in 
his fourth claim, if the separate combina- 
tions would not make an operative machine; 



but it seems that the combination of either 
of the foot-treadles with the rake-head and 
the axle does make such a machine. The 
only important question in this particular 
case is whether the treadle G K, for holding 
the teeth down with the left foot, is essential 
for a working machine; and it is deai* that 
the patentee in two passages of his specifi- 
cation describes that treadle as being needed 
only on certain occasions, when the grass 
is very heavy, etc.; and there is nothing to 
control this statement, which is well sup- 
ported by an examination of the model. The 
defendants' rake has this combination. The 
foot-lever, indeed, is fii'mly united with and 
makes a part of the hand-lever; but the 
distinction between this arrangement and a 
treadle is a mechanical change of no im- 
portance after a treadle has been once com- 
bined with a rake-head. 

Our opinion, therefore, is that the second 
and fourth claims of the reissued patent 
are valid and are infringed by the defend- 
ants. We have not thought it necessary to 
construe the first, third, and fiftb claims. 
There must be a decree for the complainant. 

[NOTE. Patent Ko. 21,712 was granted to 
G-. Whitcomb, October 5, 1858; reissued June 
16, 186S (No. 2,994). For other cases involving 
this patent, see Edgarton v. Breck, Case No. 
4,279; Edgarton v. li'urst & Bradley Manuf g 
Co., 9 Fed. 451.] 
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Case ITo. S,0S4. 

BROWN V. WINGAHD. 

[2 Oraneh, C. C. 300.] ^ 

Circuit Court, District of Columbia. April 
Term, 1822. 

SlAVERT— EXEOUTOKT COSTKACT BETWEEN MAS- 
TER AND Slave. 
No executory contract between a master and 
his slave can be enforced, either at law or in 
equity. 
[Followed in Fanny v. Kell, Case No. 4,- 
639; Richard v. Van Meter, Id. 11,763.] 

The petition of negro Joseph Brown^ 
stated, that before the year 1818, he then 
being the slave of Abraham Wingard, the 
defendant's [Mary Wingard's] testator, en- 
tered into an agreement with the said 
Abraham, at his, the said Abraham's re- 
quest, for the pmrchase of his freedom, at 
and for the sum of nine hundred dollars, 
to be paid by the petitioner. That the said 
Abraham immediately suffered the peti- 
tioner to go at large and labor for his own 
use; and in the course of that year he paid 
the said Abraham $300, and in the next 
year, $550, expressly as the purchase-money 
of the petitioner's freedom, leaving a balance 
of fifty dollars due, as appears by the receipt 

* [Reported by Hon. William Oraneh, Chief 
Judge.] 
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of the said Abraliam, in his handwriting, 
and signed by him, in these words: "1819. 
Received from Joseph Brown five hundred 
and fifly dollars in part payment of his free- 
dom. Abraham "Wingard. Due me now, 
from Joseph Brown, fifty dollars, which, 
when paid, wUl be in full. A. W." The 
petition further stated, that he could prove, 
by the most respectable testimony, that the 
said A. Wingard, in his lifetime, after the 
year 1S18, always spoke of him as entitled 
to his freedom, upon payment of the said 
fifty dollars; and that he had solemnly con- 
tracted with the petitioner for his freedom. 
It states, further, that he brings into court 
the fifty dollars, ready to be paid to the de- 
fendant, the executrix of the said Abraham's 
will, but she refuses to manumit him; he 
therefore prays the court to decree that she 
should, by a good deed, manumit him, and 
set him free. 

The jury, in a special verdict, found the 
facts to be nearly as stated in the petition; 
and further, that in 1816 and 1817, about the 
time the agi'eement was made, the said 
Abraham Wingard was largely indebted, 
but believed not to be insolvent; that in 
1818 and 1810 property in Georgetown fell, 
and there was more doubt of his solvency. 
That he died about January, 1820, and his 
estate has been found to be largely insolvent. 
That the defendant holds the petitioner, as 
executrix, to be accounted for according to 
law. That the petitioner is under forty-five 
years of age, and able to gain a livelihood 
by labor; whereupon the jury say, that if, 
upon the facts above stated and found, the 
court should be of opinion that the petitioner 
has any claim, in law or equity, to his free- 
dom, then they find for the petitioner, and if 
otherwise, then for the defendant 

Mr. Key and 3tlr. Jones, for petitioner. 

Equity will not regard the want of an In- 
tervening trustee between the master and 
slave. As in a case of a contract directly 
between husband and wife, equity will en- 
force the contract So, it will not regard 
the want of a legal deed of manumission. 
It considers that done which ought to be 
done. There being a valuable consideration, 
equity will consider the master himself as a 
trustee for the benefit of the slave. There 
is no law to prevent a verbal manumission. 
In England a villein may be enfranchised by 
implication. The act of Maryland, 1752, c 
1, which prohibited manumission by verbal 
order, was repealed by the act of 1796, c. 
67. Such manumission was lawful before 
the act of 1752, or it would not have been 
necessary to pass that act to prohibit it The 



opinion of Mr. Dulany, in 1 Har. & McH. 
563, that slaves "coidd have no legal remedy 
against their master for any matter anterior 
to their manumission," is not law now. The 
act of 1796 does not forbid such a manumis- 
sion. The only restraints in that act are,, 
the age and capacity of the slave, and the 
interfei'ing rights of creditors. This was 
not a conti-act in fraud of creditors. The 
case of Ketletas v. Fleet 7 Johns. 328, 375, 
shows that the court will enforce an ex- 
ecutoi-y contract with a slave; and the case 
of Sally V. Beaty, from South Carolina, in 1 
Bay, 260, shows that a slave may acquire 
property. Here the contract is carried into- 
effect The slave has been actually set fi-ee, 
and the consideration money has been paid. 

Augustus Taney, contra. 

There is no case under the Maryland law 
in which a verbal order has been deemed a 
manumission, either in law or equity. A vil- 
lein, in England, could not be enfranchised 
without deed, or matter of record. A suit 
by the lord, against his villein, was a record- 
acknowledgment of his freedom. The laws 
of slavery, in New York, differ from the 
laws of Maryland. The New York cases, 
therefore, do not apply. Besides, there is a 
difference between a contract and a benevo- 
lence. This is a mere benevolence. There 
was no consideration; for all that the slave 
could earn belonged to the master. A mere 
benevolence must be completely executed. 
It cannot be enforced as a contract The 
statute requiring certain solemnities, as nec- 
essary to the validity of manumission, is 
virtually negative of all other modes of 
manumission. General policy requires sucli 
a restriction. If Abraham Wingard himself 
were now present, and a party to this suit, 
and were insolvent, the contract could not 
be carried into effect to the prejudice of 
creditors. Their rights intervene before the 
contract is executed, and must prevail. To 
every contract there must be two parties 
competent to contract The petitioner is 
still a slave, and, in law, incapable of con- 
tracting. 

THE COURT, having taken time to con- 
sider, ordered judgment to be entered up for 
the defendant. 
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Case K*o. S,035. 

BEOWNE T. BKOWNE. 

[1 Wash. O. C. 429.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1806. 
Ejectment — Title to Support — Jukisdictios — 
Deed — Cosveyaxce bt Grantou out of Pos- 
session. 

1. The lessor of the plaintiff, a resident 
in New York, as a member of the Population 
Company, was entitled to 1G5 out of 2,500 
shares of a large body of lauds in Pennsyl- 
vania; the legal title to which, was originally 
in three trustees, who, before the institution 
of this suit, conveyed the land, the object of 
this siiit, to him, with other tracts, by lease, 
for sis years; subject to an annual rent, and 
to a covenant, by the lessor, to bring suits to 
recover the land, and, at the end of the 
term, to deliver it up to the trustees. EeU, 
that the title of the lessor of the plaintiff, 
was sufficient to give the circuit court juris- 
diction of the case. 

2. The lessor of the plaintiff had an equita- 
ble estate in the land, before the conveyance 
by the trustees; and the court could have com- 
pelled them to convey the legal estate to him, 
in which case, he could have maintained a suit 
in the circuit court. The conveyance of the 
trustees, having been voluntary, does not im- 
pair the jurisdiction. 

3. A tenant in common, who is a citizen of 
another state, may sue in the circuit court for 
his portion, although his co-tenants, who are 
citizens of the state where the lands are, can- 
not maintain such a suit. 

4. A conveyance of lands, of which the 
grantor is out of possession at the time of the 
execution of the deed, is valid, according to the 
common law of Pennsylvania. 

The defendant filed a bill, on the equity 
side of this court, against the lessor; char- 
ging, that his title to the land in question, 
was derived under some colourable convey- 
ance, by persons living in this state, with in- 
tent to give jurisdiction to the circuit com*t; 
and praying a full discovery. The answer 
states, that the defendant in equity, is a 
resident of New- York; and that he is a mem- 
ber of the Population Company, and holds 
165 out of 2,500 shares in a large body of 
land, of which the premises in question are 
a part. That the legal estate was vested in 
three trustees, residing in Pennsylvania, 
who, on the fifth day of October, in the year 
1805, conveyed the land in question, being 
400 acres, as also about 19 other ti-aets, of 
the same quantity, by way of lease, for six 
years, from first January, 1805; rendering 
for each 400 acre tract, an annual rent of 
40 dollars; by which lease, the said defend- 
ant covenants to bring suits for, and to re- 
cover said lands; and, at the end of the 
term, to deliver up the same to the trustees, 
who are to allow a certain sum for the im- 
provements: that no other person is inter- 
ested with him under the lease; that this 
suit has been instituted by the desire of the 
managei's of said companj'^; but, that he did 

^ [Originally published from the ^ISS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 



not institute it for the purpose of trying the 
right of the company, but to recover the pos- 
session: that he intended to bring the eject- 
ment before it was brought; but he fii-st 
heard of its being brought, by a letter from 
one of the trustees, who is also attorney in 
the cause, dated 22d October, 1805; who, at 
the same time, informed him, that the leases 
were executed, and the counterparts ready 
to be executed. The suits were brought to 
October term, 1805. 

Rawle and Levy now moved, on this an- 
swer, to strike off all these ejectments, upon 
two groimds: First, that the tract in dis- 
pute, is not worth 500 dollars; but no evi- 
dence of this was produced; and, as author- 
ity on this point, they cited cases, where 
Judge Chase, at the circuit court of Dela- 
ware, called upon the plaintiff to prove the 
value of the land in dispute; and, failing to 
show its value to amount to 500 dollars, he 
struck off the suit. Secondly, that tlie con- 
veyance is merely colourable, as appeai-s 
from the answer, and the circumstances of 
the case; viz. the execution of the deed, 
and bringing of the suit without the knowl- 
edge of the plaintiff: the short term, and 
high rent for wild, uncultivated lands, hold- 
en by advei'se possession. [JIaxweU's Les- 
see V. Levy] 2 Dall. [2 U. S.] 381; [Whar- 
ton's Ex'rs v. Lowrey] Id. 365; [I Collings- 
worth V. Virginia] 3 Dall. [3 U. S.] 37S. 
Thix'dly, that the lease is void, (the grantors 
being out of possession,) by the common 
law. The court informed the counsel, that 
this question was at rest in this state, and 
that this court had determined, in Hui-st v. 
McNeil [Case No. 6,936], that this was no ob- 
jection. 

The defendant's counsel also offered some 
evidence to discredit the answer, which, be- 
ing opposed by the other side, the answer 
being conclusive; (see Higlri and Hopkins,) 
Rodney insisted, that this rule applies in 
chancery, where no replication is put in; it 
is not the case, where the answer is made 
use of at law. He cited Hind, Px*. 37; 2 
Doug. 788; Peake, Ev. 34. 37.= 

On the other side, IngersoU and Lewis in- 
sisted, that the plaintiff has an equitable 
title, and also a legal title, and that this is 
like the case of Hurst and SrcNeil: that 
plaintiff may sue on an equitable title; and, 
if it be objected, that he cannot recover on 
it, though in Sims and Irvin the decision 
was otherwise; still the objection should be 
made at the trial, and it is no reason for 
dismissing the suits. 

BY THE COURT. The lessor of the plain- 
tiff has an equitable title, as tenant in com- 
mon, to 165 out of 2,500 parts of the entire 
tract of land vested in the trustees, for the 



- Query, as to this point, whether there is not 
reason for this difference: because, in equity, if 
plaintiff do not reply, defendant cannot take 
depositions to support this answer, nor indeed 
can a commission go. W, 
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benefit of those who compose what is called 
the Population, Company. The tinistees have 
<;onYeyed to the lessor of the plaintiff in 
severalty, the lands in question, for the 
term of six years; and if they had conveyed 
it to him in fee, though for the express pm*- 
pose of enabling him to recover on the law, 
Instead of the equity side of this com*t, how 
would this oppose either the letter, or spirit 
of the constitution and act of congress? Not 
the former, because the parties are citizens 
of different states; nor the latter, because 
this court has jurisdiction of the cause with- 
out the deed, and it is merely the mode of 
proceeding, which Is changed by it Sup- 
pose, instead of 1,800 partners, there were 
but two, the one living in New-York, and the 
other in Pennsylvania, and, that the trustee 
should convey to the New-York citfeen, one- 
half of all the land in severalty. Upon what 
ground could his right to recover that half 
be resisted, even although it appeared, that, 
as soon as he should recover, it was his in- 
tention to vest one-half of the land recov- 
ered, in the other tenant in common? Could 
he not, without the deed, have recovered the 
same land, by filing a bill on tlie equity side 
of this court, against the trustees anQ the 
otlier equitable owners, so as to compel the 
trustees to convey to him in severalty his 
half of the land; and after that, could he" 
not Institute suits on the law side of tliis 
court, against the tenants in possession? If 
the trustee could be compelled to make such 
a conveyance, and this would most certainly 
be the case, though the plaintiff should state 
in his bill, that his object was to sue on the 
law side of this com-t, as soon as the con- 
veyance was made; may not the trustee 
make the conveyance, without a decree 
against him? The Pennsylvania tenant in 
common, could never sue in this court, either 
at law, or in equity, for his part; nor would 
the avowed intention of the New- York ten- 
ant, to convey one-half of tlie land to his 
companion, after the recovery; be an objec- 
tion with this court, on its equity side, to 
ordering a conveyance. The objection could 
only arise, when the New- York tenant in 
common should attempt to recover more than 
his proportion under his existing equitable 
title, or under a colourable conveyance for 
such purpose. I cannot, I confess, distin- 
guish this case from that of Hurst and Mc- 
Neil [supra]; and, as we are not satisfied, 
that that opinion was wrong, we think it 
right to decide this question in the same 
manner. At any rate, this motion is im- 
proper at this time; because, if the deed be 
good, the plaintiff may maintain his eject- 
ment upon it, beyond all dispute; and, if 
void, so that his only title is an equitable 
one, the objection to his recovery, .on such 
title, can be only proper at the trial. Rule 
discharged. 
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Case No. S,p36. 

BROWNE V. -UNITED STATES. 

[1 Curt. 15.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 
1851. 

Oppiceb of the United States — What Consti- 
tutes— Fees. 
The payment of navy and privateer pen- 
sions, under the orders of the secretary of the 
navy, does not constitute the person paying 
them an officer of the United States; and if 
the person thiis disbursing public money at the 
same time holds the office of navy agent, he 
cannot be allowed any extra pay or emolument 
for making such disbursement. 
[Followed in U. S. v. Cutter, Case No. 14,- 
911. Cited in U. S. v. Wendell, Id. 16,- 
666.] 
[See U. S. V. Ripley, 7 Pet. (32 U. S.) 18; 
Andrews v, U. S., Case No. 381; U. S. v. 
Brown, 9 How. (50 U. S.) 487.] 

This was a writ of error to the district 
court of the district of Massachusetts. 

An action was brought by the United 
States against [J. Vincent Browne] the plain- 
tiff in error, to recover of him a balance 
of $1,164.75, alleged to be due from him 
as navy jtension agent [There was a ver- 
dict for the United States, and Browne 
brought error. Affirmed.] 

The bill of exceptions was as follows: 
"At the ti'ial of the cause before the jiu*y, 
the plaintiffs claimed to recover of the de- 
fendant, late navy pension agent, at Boston 
in Massachusetts, the sum of eleven hun- 
dred and sixty-four dollars and seventy-five 
cents ($1,164.75). This amount had been re- 
tained by the defendant, upon the ground 
that he was entitled to so much, as a com- 
mission of two and one Jialf per cent for 
disbursing, in the capacity of navy pension 
agent the sum of forty-six thousand "five 
himdred and eighty-nine dollars and ninety- 
two cents (§46,589.92); and he proved this 
claim to have been disallowed by the treas- 
vxy department in the defendant's accounts. 
The defendant, to maintain the issue on his 
part, gave evidence that, on the ninth day 
of October, 1841, he, then being navy agent 
at Boston, under commission dated the 
twentieth day of September, 1841, was ap- 
pointed by the secretary of the navy agent 
for paying navy pensions at Boston; that 
he therefore entered upon the duties of this 
agency, and continued pension agent till the 
twenty-second day of April, 1845, when he 
was notified of the appointment of his suc- 
cessor; and the second day of May follow- 
ing, when he was directed to pay over the 
funds of the navy pension agency to his 
successor, Isaac P. Davis, Esq., who was 
not navy agent at Boston; that the defend- 
ant had ceased to be navy agent on the 

^ [Reported by Hon. Benjamui R. Curtis, 
Circuit Justice.] 
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first day of April, 1845, when his successor 
ia that office, Isaac Hull Wright, Esq., was 
appointed; that, during ijie period of his 
navy pension agency, he performed all the 
duties of that office, and received and dis- 
bursed the funds of the government to the 
amoimt before stated, keeping separate 
books and separate funds, and rendering 
separate accounts thei-eof and of the per- 
formance of his duties therein, and conduct- 
ing all the affairs of his agency under the 
name of navy pension agent, at Boston; that 
he received no allowance or compensation 
for the same, separate from the compensa- 
tion fixed by law, as navy agent; and that 
the commission charged above was a fair 
and reasonable compensation for his services 
as navy pension agent; that he received, 
during the whole time that he was navy 
agent, the maximum compensation allowed 
by law for performing the duties of that 
office. And the defendant thereupon con- 
tended that, by law, he was entitled to the 
sum charged and disallowed, as above, as 
a fair and reasonable compensation for his 
services in the office of navy pension agent 
But the judge instructed the jury that, dur- 
ing the time the defendant was navy agent, 
and actually received the maximum com- 
pensation allowed by law to that office, 
he was not entitled to further additional 
compensation for sei*vices rendered by direc- 
tion of the secretary of the navy, as pension 
agent. Whereupon, the defendant excepted 
to these instmctions of the judge, and pray- 
ed that his exceptions might be allowed, 
and they were allowed accordingly. Signed, 
Peleg Sprague, Judge." 

The question was, whether the plaintiff in 
error was entitled to compensation for the 
services rendered by him, as navy pension 
agent, while he held the office and received 
the compensation of navy agent 

R. Choate and J. H. BrowUi for plaintiff 
In error. 

The District Attorney, for the United 
States. 

CURTIS, Circuit Justice. The act of 
March 3d, 1S39, § 3 (5 Stat. 349), provides 
that no officer, in any branch of the public 
service, or any other person, whose salary or 
whose pay or emoluments is or are fixed by 
law and regulations, shall receive any extra 
allowance or compensation, in any form 
whatever, for the disbursement of public 
money, or the performance of any other serv- 
ice, tmless the said extra allowance or com- 
pensation be autliorized by law. 

The act of August 23d, 1842 (5 Stat 510), 
passed about ten months after Mr. Browne's 
appointment, substantially re-enacts this 
law, with some changes of phraseologj', ap- 
parently designed to render the same more 
clear, and superadds the requirement, that 
the appropriation for such additional pay, 
extra allowance, or compensation, must ex- 



plicitly set forth that it is made for such 
object. This latter clause does not seem to- 
be material in this case, for it is not pre> 
tended that there is any law of congress au- 
thorizing compensation for the services in 
question; nor is it denied, that if this case 
be within either of these acts, the compensa- 
tion claimed by the plaintiff in error cannot 
be allowed. So that the question is, wheth- 
er the case stated by the bill of exceptions 
is within either of these acts of congress. 
It is dear that Mr. Browne, as navy agent, 
comes within the very broad language of 
these laws-; the words, "no officer in any 
branch of the public service, or any othei' 
person, whose salary, pay, or emoluments is 
or are fixed by law or regulations," cer- 
tainly include a navy agent He was a 
person ih a branch of the public service, 
and his emoluments were fixed by law; for 
the act of March 3d, 1809, § 3 (2 Stat 536), 
which authorized the president to appoint 
such agents, provides that their compensa- 
tion shall not, in any instance, exceed that 
allowed by law to the purveyor of public 
supplies, which, by the act of February 23d, 
1795, § 1 (1 Stat 419), was fixed at two 
thousand dollara per annum. Not denying 
that this is so, the counsel for the plaintiff 
in error argue, that this case is not within 
the prohibitory acts either of 1839 or 1842, 
because those acts are not applicable to a 
case where the same person holds two dis- 
tinct offices, and discharges the appropriate 
duties of each; and because Mr. Browne did 
thus hold and discharge the duties of two- 
distinct offices, viz., navy agent and navy 
pension agent. 

Both these positions require examination. 
The office of navy agent though not desig- 
nated by that name, is authorized by the act 
of 1809, above referred to. The president, 
with the advice and consent of the senate, is 
therein empowered to appoint agents, either 
for the purpose of making contracts, or for 
the purchase of supplies, or for the disburse- 
ment in any other manner, of moneys for 
the use of the military establishment or of 
the navy of the United States. No other 
than this very general description of the du- 
ties of this officer is known to me to exist in 
any law. Upon such appointment a commis- 
sion issues, which empowers and requires 
the officer therein denominated a navy agent, 
to perform such duties as shall from time to 
time be required of him, by the president or 
the secretary of the navy. 

To ascertain whether the payment of navy 
pensions, under the orders of the secretary 
of the navy, constitutes a separate office, it 
is necessary to refer to the acts of congress 
on that subject. By the act of March 3, 
1799, §§ 9, 10 (1 Stat 716), the money accru- 
ing from the sale of prizes was declared to 
be a fund for the half-pay of such officers 
and seamen as might be entitled thereto, 
and for making provision, for disabled and 
meritorious officers and seamen, and it was 
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put tmder the management of the secretaries 
of the navy, war, and the treasmy. 

By the act of June 26, 1812, § 17 (2 Stat. 
763), two per centum of the net amount of 
prize money arising from captures, or sal- 
vage for recaptures, "by the private armed 
vessels of the United States, are directed to 
he paid to the United States, to he held as 
a fund for the support and maintenance of 
persons wovmded, and. of the widows and 
orphans of persons slain on board such pri- 
vate armed vessels. And by the act of 
July 10, 1832 (4 Stat 572), the former board 
of trustees are directed to dose their ac- 
counts, and pay these funds to the treasurer 
of the United States, for the use of the sec- 
retary of the navy, for the payment of navy 
and privateer pensions; and the secretary of 
the navy is constituted the trustee of such 
funds, and is authorized to grant and pay 
the pensions according to the acts of con- 
gress in that behalf, and to keep accounts of 
receipts iind expenditures, lit Js under this 
authority that the secretary of the navy ve- 
quired Mr. Browne to receive certain of 
these funds, and disburse the same in part 
execution of the trust which, by the last- 
mentioned law, is incumbent on the secre- 
tary as the trustee of these fimds. 

It is impossible to maintain that this 
order of the secretary is such an appoint- 
ment to an office as takes the case out of 
the acts of 1839 and 1842. In the first 
place, if such an office as navy pension agent 
existed by law, the head of a departinent 
could not appoint to such office, there not 
being any act of congress vesting in him that 
power. Const art 2, § 2; U. S. v. Maurice 
[Case No. 15,747]. In the next place, there 
is no suoh office created by law. It must 
be admitted that congress, by making the 
secretary of tlie navy a trustee, and requir- 
ing him to take care of and disburse these 
lunds, did, by Implication, enable him to 
tmploy the necessary instrumentalities to 
fcxecute the trust; and that, until July 4, 
1840 (5 Stat 385, § 6), when the receivers- 
general were required by congress to pay 
pensions xmder the direction of the secre- 
tary, he might use a reasonable discretion 
in the selection and employment of these 
instrumentalities. But this falls far short 
of the creation of an office imder the United 
States. It amounts only to the employment 
of some person to execute, for the time 
being, some portion of this trust,* but where, 
or how long, or to what extent, or whether 
at all, such temporary and occasional agency 
should exist, is left to the discretion of the 
head of the department. Now, to allow that 
this not only constitutes an office, but that 
a navy agent doing such service, is to be 
deemed thereby to hold a second and dis- 
tinct office, and so not to come within the 
prohibition of these acts of 1839 and 1842, 
would simply annul those acts. Because, in 
every case where extra compensation could 
be claimed before the act of 1839, by an 



officer having a fixed compensation, it must 
have been claimed for services not within 
the scope of the official duties of the claim- 
ant Andrews v. U. S. [Case No. 381]. And 
if it werfe enough, under these acts, that the 
claimant had done duty, out of the scope of 
his office, under a requisition by the head 
of the depai-tment, no cases would be left 
for these acts, restraining increased com- 
pensation, to operate upon. I cannot agree, 
therefore, to the position that Mr. Browne, 
as navy pension agent did' hold a separate 
office under the constitution and laws of 
the United States, so as to take his' case 
out of the proliibitions of these laws. 

But if he did hold a separate office, cre- 
ated by law, to which he was duly appoint- 
ed, I should stiU be unable to come to the con- 
clusion that he is legally entitled to the com- 
pensation claimed. Before 1839, the su- 
preme court, by a series of decisions, had 
established the rule, that an officer who 
rendered 'services to "Hie government not with- 
in the scope of his official duties, was en- 
titled to set off his equitable claims for com- 
pensation in an action by the United States,, 
although they were of such a character that 
the head of a department could not by law 
allow them. U. S. v. Willdns, 6 "Wheat 
[19 U. S.] 135; U. S. v. McDaniel, 7 Pet [32 
U. S.] 1; U. S. V. Ripley, Id. 18; U. S. v. 
Fillebrown, Id. 28. And this principle had 
been applied to very many cases in the cir- 
cuits. To the abstract justice of this prin- 
ciple, it would seem there could be na ob- 
jection; but, apparently, congress beeaiuo 
dissatisfied with its practical application to 
that class of oases where the officer's com- 
pensation is fixed by law or regulations, and 
therefore enacted these laws of 1839 and 
1842. Of the first of these acts, the supreme 
court in the case of Hoyt v. U. S., 10 How. 
[51 U. S.] 141, says: "It is impossible to mis- 
understand this language, or the pm'pose 
and intent of the enactment It cuts up by 
the roots these claims by public officers for 
extra compensation on the groimd of extra 
services. There is no discretion left in any 
officer or tribunal to make the allowance,, 
unless it is authorized by some law of con- 
gress. This prohibition is general, and ap- 
plies to all public officers, or quasi public 
officers, who have a fixed compensation." 

Now, looking at the intention of these acts, 
and the language employed in them, I am 
unable to come to the conclusion, that extra 
compensation can be allowed to an officer^ 
because he has disbursed public money 
which his office did not require him to dis- 
bm'se. This is all that needs to be decided 
in this case. The argument at the bar was^ 
that the extra allowance oould not mean a 
compensation fixed by law for discharging 
all the duties of another and distinct office, 
and so entitling him by law to such com- 
pensation. This may be so. But to briuff 
this case within the argument, it must be 
shown that there is another office, which 
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lias a compensation attached to it by law, 
and that the claimant has become entitled 
to that compensation by performing all its 
duties, which in this case is not true. U. 
■S. T. Morse [Case No. 15,820] was much re- 
lied on; but that was deeided under another 
statute, and was the case of a distinct office, 
liaving a compensation attached to it by 
law, and the claimant had discharged Its 
duties. The general observations of Mr. 
Justice Story concerning the policy of con- 
gi*ess, are in entire accordance with the set- 
tled doctrines of the supreme court, before 
the -act of 1839 was brought under its notice; 
xind as he makes no allusion to that act, 
which, being only one section of an appropri- 
ation bill, might well escape his attention, 
I cannot consider that he had it in view, or 
intended to embrace it in his general rea- 
soning. The decision of the learned district 
judge, for the Maine district, in TJ. S. v. 
Jarvis [Id. 15,468], is also relied on by the 
plaintiff in error. But the learned district 
judge for this district decided this case the 
other way. I have not the advantage of 
knowing the reasons for either of these de- 
•cisions; and though I have great respect 
for the opinions of both those learned judges, 
their decisions, as matter of authority, oan 
have no binding force in this appellate com-t. 

I have avoided aU discussion of one of 
the questions suggested at the bar, whether 
the disbursement of these moneys really 
came within the scope of the official duties 
of the navy agent, and so whether his bond 
would cover the faithful performance of 
this duty. It is a question not necessary 
to be decided in this case, and I give no 
opinion upon it. My conclusion is, that thore 
Mas no error in the ruling of the district 
judge, and that the following order be en- 
tered: 

Order: This cause came on to be heard on 
the transcript of the record of the district 
com-t of the United States for the district 
of Massachusetts, and was argued by coun- 
sel; on consideration whereof, it is now liore 
adjudged by this court, that tlie judgment 
of the said disti-ict court in this cause be, 
and the same is hereby, affirmed, with costs 
and damages, at the rate of six per cent, 
per annum. 
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BROWNEIilf et us. v. DE "WOLF. 
[3 Mason, 486.] ^ 

Circuit Court, D. Khode Island. Nov. Term, 

1824. 

Wills — Revocatios— REPdBLiOATiox. 

1. A devised to "all his surviving children 
in equal divisions" all his real estate, and sub- 
sequently by a codicil revoked the devise as to 
his daughter E, without any devise over of 
her share. Held, that the devise being to the 
children as tenants in common, the revocation 
as to E did not pass her share to the other 

^ [Reported by William P. Mason, Esq.] 



surviving childr3n, but it was intestate es- 
tate. 

2. A codicil confirming a will is in law a 
republication of the will so as to pass real es- 
tate intermediately purchased. 

3. A legacy bequeathed to a granddaughter 
by the codicil, "in lieu" of a devise in the will 
to her mother, who had since deceased, is a 
revocation of the original devise to the mother. 

Ejectment [by Brownell and wife against 
Charles De Wolf] for certain parcels of land 
in the state of Rhode Island. [Judgment for 
plaintiffs.] 

The ease arose upon the construction of the 
will of Charles De Wolr, late of Bristol in 
the state of Rhode Island, deceased. The 
material clauses upon which the questions 
arose were as follows: The will was made 
in May, 1806, and after the usual introduc- 
tory clause it proceeds thus: "First, after 
the payment of all my just debts and funeral 
charges, I give and bequeath all my real 
and personal property, household furniture 
excepted, to my surviving children in equal 
division." It then directs his sons, George 
and Charles, who were his executors, to hold 
the part, when divided, which was allotted 
to his son WiUiam, then insane, and to apply 
the interest thereof to his support, and after 
his death, if he should not be restored to his 
senses, to take the same to their own use as 
a compensation for their attention. The tes- 
tator then proceeds to dispose of his house- 
hold fumitm'e generally among his surviv- 
ing daughters, making other provisions for 
the use of the same by his wife during her 
life, and giving his wife certain property in 
lieu of dower. Then comes the following 
clause: "Item. I give all my real estate to 
my surviving children to be equally divided 
among them." He then makes certain spe- 
cific bequests of personal property to his sons 
and daughters i-espectively, by name, and di- 
rects in case of his death while his younger 
children are minors, that his executors 
should set off to them his bank stock, to go 
as far as it might in payment of their shares 
of the personal estate. Such is the sub- 
stance of the will. At this period the tes- 
tator had seven children living, viz. George, 
Charles, William, Sophia, Martha, Eliza, and 
Lucia Emelia. Whether he had had other 
children, who were then deceased, does not 
appear, though in some aspects of the will 
that fact might have been very material. 
Sophia died in March, 1808, leaving no issue. 
In May, 1812, the testator made a codicil to 
his will (declaring it to be such), one great 
object of which seems to have been to dis- 
inherit his daughter Martha, who it seems 
had married against his wishes. By this 
codicil he says: "Whereas in my said will I 
have given to my daughter Martha as there- 
in expressed, every part and parcel of said 
will as it respects my daughter Martha be 
null and void, and hereby revoked; and that 
I do hereby order and declare, and my will 
is, that my said daughter Martha have the 
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sum of five dollars only, to ^e paid her by 
my executors; and my will further is, that 
the portion or legacy, which was given in my 
said will to my daughter Martha, shall be 
equally divided, and given to my other heirs, 
as is therein expressed; and in case my 
daughter Martha should outlive or survive 
her husband (so called) Thomas Warren I 
do hereby recommend her to the brotherly 
care of my two sons, George De Wolf and 
Charles De Wolf, that they do supply her 
with comfortable food and clothing." He 
then makes other provisions respecting his 
wife and his household furnitm-e, &c. and 
concludes by declaring, that if any of his 
heirs should, contrary to this codicil, give 
any of his estate to his daughter Martha, her 
husband, or children, the same shall be for- 
feited to the poor of the town of Bristol. In 
December, 1814, William died without issue, 
and Eliza, having intermarried with one 
William Vernon, died in April, 1815, leaving 
one child, Eliza De Wolf Vernon. In June, 
1816, the testator made another codicil (his 
daughter Lucia Emelia having also incm-i-ed 
his displeasure by marriage,) in which, after 
reciting that by his will in 1806, he had 
made his daughters Martha and Lucia Eme- 
lia equal with his other children, and that 
by a codicil "made, published, and annexed" 
to his will, bearing date in May, 1820, he 
had revolted what he had given to Martha, 
he adds: "I do by this my writing, which I 
hereby declare to be a second codicil to my. 
said will, make null and void what I have 
done in my said will and first codicil respect- 
ing ray said daughters Martha and Lucia 
Emelia;" and he then directs his executors 
to invest $10,000 in the contemplated na- 
tional bank, for each of his said daughters, 
&c. "the interest or dividend of which, as 
they become due, are to be paid to my said 
daughters diurihg their natural lives, and to 
the heirs of their bodies respectively (if such 
they may have,) till said heirs of each of my 
said daughters shall have arrived to the age 
of twenty-one years. And when aU the heirs 
of either of my said daughters shall have ar- 
rived to the age of twenty-one years, then 
the said sum of §10,000 may be divided 
equally between them; and in the event of 
either of my said daughters dying leaving 
no heirs, or of having heirs, such heirs dying 
before they come to the age of twenty-one 
years, then tlie above stock shall revert 
equally to my curviving children," He then, 
"In lieu of what he had bequeathed in his 
will to his daughter Eliza," bequeaths to her 
daughter Eliza De Wolf Vemon the sum of 
§20,000 to be invested, &c. After making 
some other provisions, he revokes the clause 
of forfeiture contained in the former codicil. 
In February, 1820, the testator made a third 
codicil to his will, reciting that a change of 
circumstances had required him to make 
some alterations as to the manner of invest- 
ing the §20,000 given to his granddaughter, 
E. D. Vemon, and he accordingly substituted 



other provisions. He then proceeds to make 
other provisions for his wife, in lieu of her 
dower, and then makes the following devise: 
"It is my will that the house and farm 
which I bought, lying in Peppersquash,. 
which I bought for my daughter Martha^ 
shall be her property during her life, and at 
her decease shall descend to her oldest mifte- 
heir; but in case there should be no male 
heir, then the estate to be equally divided 
among her surviving heirs. It is also my 
will, that the house I own in Providence, to- 
gether with the furniture, I give to my 
daughter Lucia E. Brownell dming her life, 
and at her decease I bequeath it to her old- 
est male heir; but in case there should be 
no male heir, then the estate to be equally 
divided among her surviving heirs." He 
then closes the codicil as follows: "All other 
parts of my will which th'is last codicil does 
-not affect, to be observed and complied with. 
All my personal estate (except what is be- 
fore disposed of), after all my debts are paid, 
I give to my sons George and Charles De 
Wolf. That my intentions may be fairly 
understood in my second codicil, as it re- 
spects the gift to my two daughters, my 
meaning is, that the interest of the §10,000' 
for each of them shall be paid to them dur- 
ing their natural lives." In the intermedi- 
ate time between the making of the will in 
1806 and the malcing the last codicil, viz. in 
the years 1806, 1810, 1811, 1813, 1817, and 
1818, the testator piu;chased certain parcels of 
real estate, of which the plaintiffs claim one 
fifth part as the share of Lucia Emelia (one 
of the plaintiffs) in her father's estate, as in- 
testate estate. The testator also purchased 
other real estate in 1821 and 1822, and died 
in the month of August, 1822, and his will 
and the codicils thereto were duly proved 
and approved by the proper com-t of probate. 
The cause came on for argument upon a 
special verdict in substance as follows: "We 
find, that on the 27th day of May, 1806, 
Charles De Wolf of Bristol, &c. was seized in 
his own right in fee simple jof all the lands 
of which he died seized, except certain of the 
lands hereinafter mentioned: that then and 
there he made and executed his last will and 
testament, in the words and figures as set 
forth in the annexed copy thereof, which is to 
be taken as a part of our finding: that said 
will was executed in due form of law and is 
duly proved: that at the date of said will 
the testator had living seven children, viz. 
George De Wolf, Charles De Wolf, Jun., Wil- 
liam De Wolf, Sophia De Wolf, Martha De 
Wolf, Eliza De Wolf and Lucia Emelia De 
Wolf. That three of them deceased In the 
lifetime of the testator, viz. Sophia, William, 
and Eliza: that Sophia died 14th March, 
1808, single, leaving no lineal heir: that Wil- 
liam died on the 30th of December, 1814, 
leaving no lineal heir: that Eliza intermar- 
ried with William Vemon, and died on the 
nth of April, 1815, leaving one child, viz. 
EUza De Wolf Vemon. We find, that the 
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testator afterwards, viz, on the 33th day of 
May, 1812, then and there made a codicil to 
said will in the words and figures, as set 
forth in the annexed copy thereof, which is 
to be taken as a part of our finding: that 
said codicil was executed in due form of law 
and is duly proved. And we find, that the 
teltator afterwards, viz. on the 26th day of 
June, 1816, made another codicil to his said 
will, in the words and figures as set forth in 
the annexed copy thereof, which is to he tak- 
en as a part of our finding: that the same 
was executed in due form of law and is duly 
proved. We find, that the testator after- 
wards, viz. on the second day of February, 
1820, made another codicil to his said wiU, 
in the words and figures as set forth in the 
annexed copy thereof, which is to be taken 
as a part of our finding: that the same was 
executed in due form of law and is duly 
proved. We find, that the testator died on 
the 20th day of August, 1822, that his said 
will and codicils were afterwards viz. on the 
2d day of September, 1822, duly proved and 
approved before the com-t of probate for the 
town of Bristol, and letters testamentary 
granted to the executors named therein. We 
find, that the testator died seized and pos- 
sessed in fees simple in his own right of the 
several real estates and their appurtenances 
described in the plaintiff's declaration. We 
find, that the said testator on the 30th of 
June, 1806, after making his said will, pur- 
chased a certain real estate situated in the 
town of Portsmouth, in the state of Rhode 
Island, bounded and desci'ibed in the words 
and figures as set forth in the annexed copy, 
and died seized thereof, which is to be taken 
as a part of our finding. We find, that the 
said testator on the 13th of October, 1810, 
purchased another real estate, situated in 
the town of Bristol, in said state, bounded 
and described in the words and figures as 
set forth in the annexed copy, and died seiz- 
ed thereof, which is to be taken as a part of 
our finding. We find, that the said testator, 
on the 16th of March, 1811, purchased an- 
other real estate situated in the town of 
Portsmouth, in said state, bounded and de- 
scribed in the words and figm'es as set forth 
in the annexed copy, and died seized thereof, 
which is to be taken as a part of our find- 
ing. We find, that the said testator, on the 
21st of January, 1813, pm'chased another real 
estate, situated in the town of Bristol, in 
said state, bounded and described in the 
words and figmres as set forth in the annexed 
copy, and died seized thereof, which is to be 
taken as a part of our finding. We find, that 
the said testator, on the 19th of May, 1813, 
purchased another real estate, situated in the 
said town of Bristol, bounded and described 
in the words and figures as set forth in the 
annexed copy, and died seized thereof, which 
is to be taken as a part of our finding. We 
find, that the said testator on the 22d day of 
November, 1817, pm-ehased another real es- 
tate situated in the said town of Bristol, 



bounded and described in the words and fig- 
m-es as set forth in the annexed copy, and 
died seized thereof, which is to be taken as 
a part of our finding. We find, that the said 
testator purchased another real estate situ- 
ated in the said town of Bristol, on the 5th 
of September, 1818, bounded and described 
in the words and figures as set forth in the 
annexed copy, and died seized thereof, which 
is to be taken as a part of om* finding. We 
find, that the said testator, on the 9th of 
July, 1821, purchased another real estate, sit- 
uated in the said town of Bristol, bounded 
and described in the words and figm*es as set 
forth in the annexed copy, and died seized 
thereof, which is to be taken as a part of om- 
finding. We find, that the said testator, on 
the 19th day of October, 1821, purchased an- 
other real estate, situated in the town of 
Bristol, bounded and described in the words 
and figures as set fortli in the annexed copy, 
and died seized thereof, which is to be taken 
as a part of our finding. We find, that the 
said testator, on the 2d day of August, 1822, 
pmrchased another real estate situated in the 
said town of Bristol, bounded and described 
in the words and figures as set forth in the 
annexed copy, and died seized thereof, which 
is to be taken as a part of our finding. But 
whether the said testator died intestate as to 
any part of the real estate demanded by the 
plaintiffs in their said writ and declaration, 
the jm:ors are ignorant, and pray the advise- 
ment of the court. If he did die intestate as 
to any part of the real estates demanded by 
the plaintiffs as aforesaid, then we find for 
the plaintiffs in right of the said Lucia Eme- 
lia, as one of the heirs at law of said 
Charles, deceased, one fifth of- such intestate 
part If he did not die intestate, as to any 
part of the real estates demanded by the 
plaintiffs as aforesaid, then we find for the 
defendants." 
'Argued at June term, 1824. 

Hunter and Searle, for plaintiffs. 
Whipple and Bobbins, for defendant 

STORY, Circuit Justice. This clause turns 
altogether upon the construction of the will 
of Charles De Wolf, and three codicils there- 
to successively made by the testator. A'Vith 
the very laudable view of suppressing family 
litigation, by what he doubtless deemed the 
most certain and wise means, the testator 
directed, that no lawyer should be employed 
in the settling of his estate, and if any dis- 
pute should arise, that the heirs should settle 
it by three judicious honest men. If, in- 
' stead of this cautionary clause, the testator 
had exercised the prudence which belongs 
to men of his own age and expei'ience, he 
would have employed a lawyer to have drawn 
his will and codicils; and thus stopped in 
a great measure, at the source, the waters 
of bitterness. There probably have been few 
more striking examples of the infirmity of 
human judgment, or of the different manner 
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of expressing intentions, than tliese instru- 
ments afford. To say the least of them, 
they abound with provisions -which would 
puzzle the most sagacious judgments to con- 
strue, in an entirely satisfactory manner. 

Several questions have been argued at the 
bar. The first question is, whether the cod- 
icils, made after the will, amount to a re- 
publication of the win so as to include and 
pass the real estate purchased after the 
making of the will, and before the last 
codicil. As to the real estate purchased 
afterwards, there can be no doubt, that it 
did not pass, and that it is an intestate 
estate. Upon this question, after the de- 
cisions which have been made, whatever 
may have been my original -doubts if the 
question were new, I feel myself bound to 
declare, that the subsequent codicils do, and 
at all events the last codicil does amount 
to a republication of the original will, so as 
to pass the real estate purchased in the inter- 
mediate period. It was expressly adjudged 
in Acherly v. Vernon, Ctomyn, 381, more 
than a century ago, by Lord Macclesfield, 
that the signing aud publishing of a codicil 
by the testator, in the presence of three 
witnesses, was a republication of his wiU, 
and both together made but one will, and 
bis decree was affirmed in the house of 
lords. This decision appeai-s to have been 
contrary to some former authorities, but it 
was afterwards expressly recognized and 
acted upon by the master of the rolls in 
Potter V. Potter, 1 Ves. Sr. 438. In Barnes 
V. Crowe, 1 Ves. Jr. 486, 4 Brown, Oh. 2 (see 
1 P. Wms. 274), the lords commissioners, 
upon an examination of all the cases, consid- 
ered Acherly v. Vernon, a decisive authority, 
and. in Pigott v. "Waller, 7 Ves. 98, Sir Wil- 
liam Brant, after the fullest deliberation, 
held the doctrine, whatever might have been 
its original difficulty, now incontrovertible. 
But the present case is still stronger; for 
here there is an express confirmation of this 
will by the testator in the last codicil, for 
he dedares, that all other parts of his will, 
which this last codicil does not affect, is 
to" be observed and complied with. Another 
question is, as to Mai-tha's share, whether 
by the subsequent codicils it was devised 
over to the other children, or became in the 
event intestate estate. As to this, it is very 
dear, that the first codicil operates as a 
direct revocation of Martha's share, and the 
testator proceeds to bequeath it to his other 
heirs, meaning, without doubt, his other 
children. There is nothing in the second 
codicil, that revokes this bequest; that codicil 
recognises the. previous revocation of Llar- 
tha's share, and proceeds to declare, that 
the testator revokes and makes null and 
void all the bequest in his " will and first 
codicil to Martha, and also to Lucia Emelia. 
The bequest therefore to Martha, of five 
dollars in the fii'st codicil, is revoked, as weU 
as the bequest to Lucia Emelia. The testa- 
tor then proceeds to bequeath to them re- 



spectivdy $10,000 dollars, to be invested in 
a particular manner, and thus leaves them 
both without any other bequests than those 
contained in the second codicil. The third 
codicil in no respect changes the legal opera- 
tion of the preceding revocations, but merely 
gives additional devises to Martha and Lucia 
Emelia, and thus leaves the devise over of 
Martha's share in the first codicil with its 
full operation as to all property, except that 
specially mentioned in the second and third 
codicils. I am therefore of opinion, that, as 
to Martha's share, there is uo intestacy. An- 
other question is, whether tha bequests to 
Eliza De Wolf Vernon after the death of 
her mother, as contained in the second and 
third codicils, is a revocation of the share 
bequeathed to her mother by the original will 
and first codicil. The testator in his second 
codicil says, that the legacy given to his 
granddaughter is "in lieu of what I intended 
as expressed in my wiU for my dear daugh- 
ter Eliza deceased." This is plainly a sub- 
stitution for the original devise, and operates 
as a revocation of it, even if under the 
statute of Rhode Island the death of the 
devisee would not have made it a lapsed 
devise; so that there is no pretence to say, 
that this is a case of a lapsed devise. If 
it be intestate estate, it is because the other 
terms of the will and codicU do not pass it 
to any other of the devisees. Another ques- 
tion has been hinted at rather than argued, 
and that is, whether the estate devised to 
WiUiam, he having died in his father's life- 
time without issue, passed to the other sons, 
George and Charles, according to the terms 
of the original will. I am dearly of opinion, 
that it did not. The devise over to them was 
not intended to take effect, unless William 
survived his father, and it was given to 
them as a compensation for their services 
and attention to him after the father's death. 
To give effect to it now would manifestly 
conti-avene the intention of the testator; and 
therefore George and Charles can take it 
only as general devisees in common with the 
other devisees, or it must be deemed in- 
testate property. 

Anothei;, and that which the parties con- 
sider the principal question, is, whether the 
share of Lucia Emelia, revoked by the sec- 
ond codicil, is intestate property, there be- 
ing in that case no express devise over, as 
there is of the share of Martha. The argu- 
ment of the defendant's counsel is, that the 
original will gives the real estate to all the 
childi-en, who shall survive the testator; that 
the subsequent codicil by revoking the de- 
vise to Lucia Emelia, becomes incorporated 
into the will, so as to give it the same effect 
as if the words were to all my surviving 
children, except Lucia Emelia. I observe, 
that both parties were agreed at the argu- 
ment, that by "siKviving children" in the 
will, is meant the -children who should sur- 
vive the testator. If he never had any other 
children except the seven then living, the 
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inference would be perfectly irresistible. If 
he had had other children, who were then 
dead, the words "surviving children" might 
just as well mean "children now living," as 
"children who shall survive me;" and look- 
ing to the face of other parts of the will 
and codicils, I confess, that I should have 
some difficulty in not giving the words the 
meaning of "children now living." The tes- 
tator supposes in his will, that he is provid- 
ing for all his children, and to give them 
equal shares of his real property, and he 
does not put any contingency, as to sur- 
vivorship among tliem in any clause connect- 
ed with that devise; and when he means to 
provide for a case of survivorship, as in his 
codicils he does, he always uses the language 
appropriate to such cases. Could the testa- 
tor mean, that if any of his children should 
die during his life-time, leaving issue, that 
the latter should be wholly excluded? Yet 
such would be the effect upon the supposi- 
tion maintained at the bar, though so so- 
licitously guarded against by the statute of 
Rhode Island as to lapsed devises. See St. 
R. I. 1798, 1822; Laws R. I. (Ed. 1822) p. 
76, § 6. I suggest this for consideration on- 
ly, as there is nothing in the special verdict, 
which enables me to say, that the testator 
ever had any other children. We must take 
the case as it is, and deal with it, as if 
"surviving children" means children who 
shall survive the testator. 

Now it is observable, in the first place, that 
this is not a case where the devise is of a 
residue, but it is of the whole real estate. 
In Humphrey v. Taylem- [1 Amb. 136], cited 
in Bac. Abr. "Wills," 0, p. 363, where A 
devised the residue of his personal estate to 
B and C, and made them executors, and 
afterwards revoked every legacy to B, and 
his being executor, it was held, that O took 
the whole residue. But this was a case of 
personalty, where the parties were execu- 
tors, and took as Joint tenants. But Ores- 
well V. Cheslyn, 2 Eden, 123, is a decision 
which goes somewhat to shake the authority 
of the former case, if that be supposed to 
assert any general doctrine. In this case the 
testator devised the residue of his .real and 
personal estate to his sons A and B, and 
his daughter C, as tenants in common, and 
by a subsequent codicil revoked that de- 
vise to 0, and gave her in lieu thereof 
£500 in South Sea annuities, the interest pay- 
able to her during life, and at her death 
the principal sum to be divided among her 
brothers and sisters, and in all other things 
he confirmed his will. Lord Chancellor Hen- 
ley held, that the two sons did not take the 
whole residue, but the daughter's third was 
intestate property. His langxiage was: "The 
testator has made no new devise, by the 
codicil, of the share which he has revoked 
from his daughter; and therefore the sons 
can have no gi-eater interest than they had 
by the original will." This decree was af- 
firmed in the house of lords. It is true, that. 



in the note to this case, the reporter cites 
Sergeant Hill's opinion, containing a quaere 
if this decision be right; for the confirmations 
by the codicil are to be conceded as one 
new-modeled will. But it does not strike 
me, that this consideration is decisive. For 
if in the same will a prior bequest is re- 
voked and another substituted, how does it 
follow, that the testator meant to enlarge the 
share distinctly given to any other co-lega- 
tee? If he meant any such enlargement, 
why not state it? But if this were ti-ue as 
to the residue, how can that apply to the 
devise of the entirety of an estate? I can 
readily understand, why, in case of a devise 
of a joint estate to two or more, a revocation 
as to one leaves the olhei's to tJilce the whole, 
for joint tenants are seized per my, et per 
tout, and the interest is in the entirety, and 
tlierefore if one joint tenant die in the life- 
time of testator, the sm-vivor will talie the 
whole, because the original devise is suffi- 
cient to pass the whole estate. That was 
so held in Larkins v. Larkins, 3 Bos. & P. 
16, 109 (see, also. Com. Dig. "Devise," F, 
2; Doe v. Sheffield, 13 East, 526, 536); but it 
was there admitted, that if the devise were 
to them as tenants in common, it would be 
otherwise, for the plain reason, that a new 
estate must pass to the other devisees, which 
a mere revocation would not carry, since it 
is not a gift. 

Now what is the present devise? It is, of 
all the real estate to the surviving children 
to be equally divided among them. These 
words are construed at common law, to car- 
ry a mere tenancy in common, and this in- 
tention is still more strongly enforced by the 
statute of Rhode Island, which directs all 
joint estates to be construed as tenancies in 
common, unless there are clear words to the 
contrary, in the instruments. Schedules R. 
L (Ed. 1822) p. 208, § 8. It is true, that 
none but those children, who survive the 
testator, are to take upon the construction 
agi-eed to by the parties; but all who take 
are to take as tenants in common, in "equal 
divisions." Then the devise is in effect, that 
all the children, who survive, are to take a 
several, and distinct, and equal proportion, 
and no one is to take the share of the other. 
Fom: children did survive, and the devise, in 
the event, is to each of them upon the terms 
of the will, a quarter part. If no codicils 
had been made, each child would have taken 
this quarter part, as a tenant in common. 
Martha's share was revoked by the first codi- 
cil, and given over to the other surviving 
children; and thus an express gift was su- 
peradded to the revocation. But Lucia 
Bmelia's share was simply revoked, and 
there was no devise over. Upon the princi- 
ple then already mentioned, here is the case 
of a gift to tenants in common, and a revoca- 
tion as to one does not and cannot, by law, 
enlarge the estate of the others. The argu- 
ment of tlie defendants is, that the will and 
the codicils are now to be construed as one 
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instj-ument, and that the devise is to be read, 
as if it were "to all my surviving children, 
except Martha and Lucia Emelia, in equal 
divisions." But this would be to create new 
interests in the other surviving children, in- 
stead of simply revoliing the devises to 
aiartha and. Lucia Emelia. It is true, in a 
sense, the will and codicils are to be con- 
strued as one instrument, but not so as to 
give a greater effect to the words of either 
than they purport Unless it can be estab- 
lished, that the revocation of an estate to 
one tenant in common, carries by implica- 
tion the whole estate to the other tenants in 
common, it is impossible to read this will 
as the defendants wish. The revocation ex- 
cepts the daughters from the benefit of the 
devises to them, but does not except them 
from the class of surviving children. They 
still fall within the description, although 
their shares are taken from them. We must 
change the words of the will, if we would 
make such an exception. We must make 
the will, and not merely construe it, upon a 
conjecture of the intention of the testator. 
We know, that the testator once intended, 
that all his surviving children should take 
equally, that he was aware, that a revoca- 
tion did not pass the estate over to the other 
children, and in the case of Martha, that he 
provided for that diflSculty. We cannot 
know, that he intended the same as to Lucia's 
share, for he has not said so; nor has he in 
any way expressed the intention of increas- 
ing the shares of the other children. If he 
had such an intention, and has omitted to 
put it into a legal shape, his neglect cannot 
now be helped. If he was ignorant of the 
legal defect, stiU the devisees must abide by 
the consequences. If the argument of the 
defendants were applicable here, it w'ould 
be so to aU cases of a tenancy in common; 
and yet the law is clearly the other way. 

The case of Doe v. Sheffield, 13 East, 526, 
has been cited as bearing upon the present 
But it does not strike me as having any 
material application. There, the devise was 
to the sisters of J. H.; and at the time of 
making the will one sister only was living; 
and the question was, if she should take the 
whole. The court decided, that she should, 
because the estate was devised to the sis- 
ters as a dass, and so intended for all who 
were living at the death of the testator. 
The case was distinguished from that of 
a lapsed legacy, because there the devisee 
dies between the period of making the 
will and the death of the testator. In the 
present case there is no doubt, that Lucia 
Emelia is a surviving child within the in- 
tention of the wiU; she is comprehended in 
the class; and in Doe v. Sheffield, Mr. Jus- 
tice Bailey recognised, in the fullest manner, 
the distinction ah-eady alluded to, between 
tenants in common and joint tenants. See, 
also. Page v. Page, 2 P. Wms. 489, 2 
Strange, 820. Then again it is said, that 
where a death will not produce a lapse of 
4FED.CAS. — 29 



the devise, there a revocation will not pro- 
duce an intestacy as to that devise. This- 
principle -is correct, but not in the sense lot- 
which it is stated at the bar. In every case-- 
where an estate is given upon the contin- 
gency of surviving the testator, if the dev- 
isee dies in the lifetime of the testator, it 
is, in the true sense of the phrase, the case- 
of a lapsed devise; but in the sense of the- 
argument at the bar, it could not be so, be- 
cause the party could never answer the* 
description of survivor. Nor are the case& 
of Doe v. Roach, 5 Maule & S. 486, audi" 
Hopkins V. Hopkins, Cas. t. Talb. 44, appli- 
cable to the present; fot there no question 
arose, upon the effect of a revocation, but 
the principal point was, whether a devise^ 
over, which was to take effect after a devise 
to A, in case he should die without issue,, 
could take effect as an executory devise, A. 
having died without issue in the testator's 
lifetime. The comrt l:eld that it might. 
There was indeed another point, whether 
the devise over being to the children of B, 
as tenants in common after a life estate, 
should give those children, who survived the- 
life estate, the whole, or whether all the- 
children, who survived the testator, should: 
take an interest^ though some died before 
the estate vested in possession. The court 
held the latter to be the true construction.^ 
This last point has no bearing upon the- 
present facts. 

I have gone over all the points of the- 
cause, and commented upon such of the au- 
thorities as seemed to me to require particu- 
lar observations. Upon the whole, my opin- 
ion is, upon this special verdict, that the- 
real estate, devised to Lucia Emelia by the- 
original will and first codicil, is intestate' 
property. In other words^ it is now dis- 
ti'ibutable into five shares, one of which be- 
longs to George, one to Charles, one to Mar- 
tha, one to Lucia Emelia, and one to Eli^a 
De Wolf Vernon in right of her mother- 
Eliza. I am glad that the amount in con-- 
troversy will enable the parties to take the- 
opinion of the supreme coiu:t upon this case,-, 
and to that court I cheerfully resign iti. 
Judgment for the plaintiffs. 



Case Wo. 2,038, 

BROWNBLL v. DYER. 

[5 Mason, 227.] ^ 

Circuit Court, D. Rhode Island. Nov. Term-, 

1828. 

Easement— Bight of Wat— Obstruction by 
Covenantor. 
If a right of way b& limited to particu- 
lar purposes, and there yet be a covenant, that 
the same way shall be kept open and free of 
incumbrances, the grantor has no right to put 
a fence on the same, or in any other manner- 
to obstruct the same way. 

At law. Case [by Pardon Brownell' 
against Elisha Dyer] for distm-bance of su 

^ [Reported by William P. Mason, Esq.]. 
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Tight of way ten feet wide. Plea, not guilty. 
IVerdict for plaintiff.] 

At the ti-ial it appeared, that the parties 
Tespectively claimed title to the premises on 
•each side of the way, as privies in estate of 
JBenjamin Eddy and John Yoimg, between 
•whom an indentui-e was made on the 18th 
of September, 1794, imder which the right of 
way was claimed. The indentm*e was, in 
substance, as follows, viz.: "This indenttu'e 
made, &c. between Benjamin Eddy, »S:c. of 
one part, and John Young, &c. on the other 
part, witnessoth, that the said Benjamin 
Eddy for the considerations hereafter men- 
tioned to be kept and performed by the said 
John Young, will, on or before the 1st day of 
May next, lay open the following strip or 
piece of land off the westerly side of his 
house-lot, on Westminster sti'eet in said 
Providence, bounded and described as fol- 
lows: beginning, &c. And the said Benja- 
min Eddy for himself, his heirs, executors, 
administrators, and assigns, doth hereby cov- 
enant to and with the said John Young, his 
Iieirs, &e. that the said sti-ip of land (which 
was seven feet wide) shall from and after 
the said 1st day of May next forever be kept 
-open, free and clear of any buildings, or oth- 
<iv encroachments, for the mutual benefit of 
the said parties and their assigns; and the 
:said John Young, on the other part, for him- 
.self, for the considerations above mentioned, 
to be kept and performed by the said Benja- 
min Eddy, covenants and engages to lay 
open the following sti'ip of land off the east- 
erly side of his hotise-lot on said Westmin- 
ster street, bounded and described as follows, 
beginning, &c.; and the said John Young 
for himself, his heirs, &c. covenants to and 
with the said Eddy,- his heirs, &c. that from 
.and after the 1st day of May next, the said 
described strip of land, three feet wide, and 
extending northerly from said street eighty 
leet, shall forever after be kept open for the 
mutual use and benefit of the said parties 
^nd their assigns, clear of any buildings, or 
other encroachments. In testimony where- 
of," &c. To this agreement there was added 
the following memorandum, signed by said 
Eddy and Yoimg: "N. B. 'Tis to be re- 
jnembered, that the mutual benefit expressed 
in the above indentui-e, respecting the seven 
^nd three feet of land, is to be considered as 
follows, viz. that each party has liberty for 
.suitable jetts and window-frames to the 
houses, over it; that said Young has only 
liberty of passing and repassing occasionally 
for repairing and other special purposes, and 
for light and air to his buildings; said Eddy 
has the use of the seven and three feet for 
passing and repassing as a gangway at all 
times, and light and air, or other uses, not 
obstructing Mr. Young's privileges above de- 
scribed." It appeared in evidence, that in 
Julj' or August last past, the defendant, who 
claims under Eddy, put up a fence on the line 
of his land, and extended the fence the whole 
length of the way, leaving only three feet 



next to the plaintiff's estate (which was 
Y'oung's) open. In front, upon the sti-cet, he 
also erected a gate. The principal question 
at the trial was, as to the true construction 
of the terms of the indenture. 

Mr. Whipple, for plaintiff. 
Thomas Burgess, for defendant 

BY THE COURT. The true intent of the 
indentm-e is, that there shall always be kept 
open for the benefit of the parties, free of 
buildings and encroachments, a way of ten 
feet. Neither party is at liberty to narrow, 
or enclose any part of the space so agreed to 
be left open. It is true, that by the memo- 
randum Young has not a general right of 
passage for all pm-poses, but a limited right 
only "of passing and repassing occasionally 
for repairing and other special purposes, and 
for light and air for his buildings." But 
this use does not narrow the effect of the 
covenants in the indenture to have the way 
kept free and without incumbrances. On 
the contrary, the very object of the Jjarties 
in respect to this limited right of way is best 
attained by a free passage, not only for re- 
pairing, but for light and air. The fence 
was, therefore, wrongfully erected by the de- 
fendant. Verdict for the plaintiff. 



Case No. S,039. 

BEOWXELL V. GORDON. 

[1 McAll. 207.] ' 

Circuit Court, D. California. July Term, 1856. 

Removal of Causes— Suit by Alien— Averment 
OF Alienage — Judiciary Act. 

1. The right of transfer of a case from a 
state court to a circuit court of the United 
States, awarded to an alien by the 12th sec- 
tion of the judiciary act of 1789 [1 Stat. 79], 
is one of which he cannot be deprived, if he 
has complied with its provisions. 

2. It is not indispensable that the averment 
of the citizenship or alienage of a defendant 
should appear on any one of the papers trans- 
mitted with the order of the state court, for 
the transfer of the case to this court. 

A motion is made to dismiss this case on 
the ground that there are no averments in 
the pleadings, which show jurisdiction of 
either subject-matter or the parties. The 
case had been transferred to this court from 
the district court of the 11th judicial district 
of this state, under the 12th section of the 
judiciary act of September 24, 1789. [Mo- 
tion denied.] 

Meredith & Hewes, for plaintiff. 

Janes, Doyle, Barber & Boyd, for defend- 
ant. 

McALIJSTER, Circuit Judge. The priv- 
ilege conferred by the section of the law un- 
der which this case w^as removed to this 
com't, is one to which a defendant is entitled 
who brings himself within its terms, and of 

^ [Reported by Cutler ilcAUister, Esq.] 
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whieli the court cannot divest him. Conk- 
ling's Treatise, 173. The inquiry is, has this 
<lefendant so far compliea with the terras of 
the law as to entitle himself to the exercise 
of this right? It is clear, that if anything 
appeared affirmatively on the papers sent 
to this covu-t, to show that the defendant had 
not availed himself of his right at the time, 
or given security as prescribed by the stat- 
ute, or that the court had not transferred 
the ease to this tribunal, it would have been 
the duty of this court to have remanded it 
to the state tribunal. The amount on the 
face of the summons exceeds the sum of 
five hundred dollars; and the only question 
IS, whether the averments of citizenship must 
necessarily be made on some one of the pa- 
pers transmitted to this court in order to 
enable it to enter the case upon its calendar; 
for that is all the court has to do before pro- 
xjeeding in the case. It certainly would have 
lieen ai more regular practice if the order of 
thp state court, or the petition for the re- 
moval, had enumerated the grounds and 
facts upon which the petition was based, 
and on which the action of the court was 
taken; but this is not required by the act of 
congress. Conkling, in his treatise, says: 
■"The order (of removal) to be entered is, 
that the security afforded be accepted; that 
the cause be removed to the circuit court of 
the United States, in and for the district of 

, and if bail has been put in, that the 

bail of defendant be discharged. . . . 
Such order being entered, all further pro- 
ceedings are suspended until the next ses- 
sion of the court to which the removal is di- 
rected to be made; at which time a certified 
copy of the order of removal and of the 
process by which defendant was brought 
into the state court, must be produced in the 
■national court; upon the reading and filing 
whereof it will be ordered by that com-t that 
the case be entered therein." Page 482. 

There has been a strict and literal com- 
pliance with, these directions in this case. A 
■certified copy of the process has been pro- 
duced, together with the order of the state 
court for a removal, which states that a 
bond had been filed, that coimsel for both 
parties had been heard, and concluding with 
an order that all further proceedings should 
■be stayed, and the removal of the cause into 
this court be had; and that the clerk do fur- 
nish defendant or his counsel with certified 
copies of the summons (process) and of this 
order. The order m this ease states more 
than is deemed to be necessary; but, hav- 
ing stated all that is necessary, and the de- 
fendant having produced certified copies of 
the process and complaint, it is the duty of 
this court to enter the case upon its docket. 
It is evident that the state court coincided 
with the text-writer cited, in the opinion that 
those documents were sufficient to authorize 
this court to order an entry of it on its caL 
endar. 
We will now look to the phraseology of the 



law under . which this proceeding has been 
taken. The twelfth section of the judiciary 
act of 1789 (1 Stat 79), enacts that if a suit 
be commenced in a state court against an 
alien, and the matter in dispute exceeds 
$500, exclusive of costs, to be made to ap- 
pear to the satisfaction of the court, and 
the defendant shall, at the time of entering 
his appearance in such state court, file a pe- 
tition for the removal of the cause for trial 
into "the next circuit court, &c., and offer 
good and sufficient security for his entering 
in such court on the first day of its next ses- 
sion copies of said process against him, and 
also for his there appearing and entering 
special bail in the cause, if special bail was 
originally requisite therein, it shall be then 
the duty of the state court to accept the se- 
curity and proceed no further in the cause, 
and any bail originally taken shall be dis- 
charged; and the said copies, being entered 
as aforesaid, the cause shall proceed in the 
same manner as if it had been brought there 
by original process. 

Now, it is evident, this act -did not con- 
template any averment of citizenship as nec- 
essary to be made in any paper transmitted 
to this court from the state tribunal, for it 
required none other than a certified copy of 
the process. From the character of that 
document, as it existed in 1789, when that 
act was passed, it will be found that the 
averment of citizenship was never found in 
it. At that time, the common-law system 
prevailed throughout the states. The mode 
of compelling the appearance of a defendant 
was by capias. The appearance of <defend- 
ant to non-bailable process, or capias, was 
by indorsement on the writ of an engage- 
ment to appear on the return-day; or, in 
default of so doing, the sheriff returned serv- 
ice of the writ, and the appearance of de- 
fendant was entered. After his appearance, 
the plaintiff filed his declaration. Such was 
the proceeding at the time of passing the 
act of congress which required the defend- 
ant at the time of entering his appearance 
in the state court, to take the steps therein 
prescribed to remove the cause. Now, at 
this period of time, the process was a sim- 
ple capias; nor would it contain an aver- 
ment of citizenship any more than our sum- 
mons (the substitute for the capias) does at 
the present day. Being a process from a 
state coui't, no averment of citizenship was 
necessary or ever made. Even when pro- 
cess is issued from this court, no such aver- 
ment is made in it. That is not made until 
the declaration is filed. The pleadings then 
only commence in which the averments to 
give jurisdiction are necessarily made. 

Whether we look to the natiu-e and form 
of the process, and the fact that it was the 
only document of which, with evidence of 
the removal, copies were required to be pro- 
duced, or to the phraseology of the statute, 
it seems evident that an averment of citi- 
zenship in some one of the papers trans- 
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mitted by the state court, is not indispensa- 
ble. Cui bono should it be required? After 
the removal, not one step could be taken 
■without amending the pleadings, so as to 
insert the necessary averments as to citi- 
zenship. In this case, the party has com- 
plied with the terms of the statute, and is 
entitled to have his case entered on the cal- 
endar. When that is done, it is the duty of 
this court to proceed in the same manner as 
if the case had been originally brought here. 
If originally brought here, the plaintiff 
Tvoul^ have been obliged to have filed his 
complaint (declaration) with proper aver- 
ments as to jurisdiction. It is his duty to 
do so now. There is also a precedent for 
this com-se. In Clarke v. Protection Ins. 
Co. [Case No. 2,860], it is decided, that on 
the transmission of the process or declara- 
tion by which the suit was commenced in 
the state court and the entry of the same in 
the circuit court, the plaintiff must file a new 
declaration in accordance with the practice 
of the cu:cuit court, the same as if the suit 
had been commenced by regular process in 
the latter court. Until the filing of such 
new declaration, the plaintiff cannot enter 
a rule to compel the defendant to plead, nor 
enter his default for not pleading. The na- 
ture and character of such new declaration 
or complaint is optional with the plaintiff, 
provided it sets forth substantially the same 
cause of action with that set forth in the 
process, or summons, which issued from the 
state court. 

The motion to dismiss is denied; and the 
case is hereby ordered to be entered on the 
calendar of this court, leaving to plaintiff 
his right to prosecute his suit by filing a new 
declaration, or amending the old one by in- 
sertion of proper allegations as to citizen- 
ship. 



BROWNELL v. SWIFT. See Case No. 13,- 
695. 
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BE.OT\rNING V. ANDREWS. 

[3 McLean, 576.]' 

Circuit Court, D. Michigan. June Term, 1845. 

Negotiable Is strcments— Demand of Patment 

— BaXKS — O FFI CERS. 

1. When a note is deposited w^ith a bank 
for collection, when due, it is a sufficient de- 
mand if the teller of the bank, presenting the 
note. Inquires of the hook-keeper whether a 
deposit has been made to pay the note, and 
is informed that there are no funds to pay it. 

[See note at end of case.] 

2. The demand is good though the teller act- 
ed as clerk of the notary public who protested 
the note. 

3. The teller represented the bank, and it 
was responsible for the money if paid. 

4. The notice was made out by the clerk, 
but signed by the notary, and the court will 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



not presume a fact, not proved, against the 
face of the paper. 

[At law. Action upon a promissory note. 
Defendant moves for a new trial. Denied.] 

Joy & Porter, for plaintiff. 
Hand, for defendant. 

OPINION OP THE COURT. This is a 
motion for a new trial. The plaintiff brought 
this action against the defendant as indorser 
of a promissory note, payable at the Bank 
of Michigan. At the trial the defendant ob- 
jected to the evidence of the presentment of 
the note to the bank, and demauJ of pay- 
ment when it became due; and also as to the 
sufficiency of the notice. The objections 
were overruled and the evidence was per- 
mitted to go to the juiT, with a reservation 
of the questions of law. 

1. The note was presented to the bank and 
a demand of payment made, by the clerk of 
the notary, who, it is alleged had no authori- 
ty to make the demand. This point was 
raised in Sacrider v. Brown [Case No. 12,- 
205], but it was not decided, as the decision 
tm-ned upon the illegality of the protest In 
that ease the court referred to Leftley v. 
Mills, 4 Term R. 175, to the views of Mr. 
Chitty and his correspondence with the asso- 
ciations of notaries of Liverpool and London 
on the subject and to the 3d and 4th of 
Hill's reports, and the com-t say: "If it were 
admitted that a notary's clerk may make a 
demand of payment, yet it is very dear that 
the clerk cannot make the protest." From 
the evidence in this case it appears the note 
was deposited in the bank for collection, 
that Alexander H. Sibley, the teller of the 
bank, was the clerk of the notary, and when 
the note became due he inquired of the book- 
keeper whether any funds had been depos- 
ited to meet the note, who replied, after ex- 
amining the books, that no such deposit had 
been made. The teller at the time held the 
note in his hands, presenting it to the book- 
keeper. We think this was a sufficient de- 
mand. The bank had possession of the note 
for collection and was responsible for it 
The note was payable at the bank, and it 
was the duty of the maker to deposit funds 
for that purpose. No deposit was made, and 
this fact being ascertained by the book- 
keeper, who enters all deposits, at the re- 
quest of the holder of the note, nothing more 
was necessary. Had the funds been placed 
in the bank the possession of the note by 
the bank would have authorised the teller 
to deposit them to the credit of the plain- 
tiff. In Bank of Utica v. Smith, 18 Johns. 
231, the court decided, "that a demand of 
payment of a note by a notary, or a person 
having a parol authority for that purpose, 
or the lawful possession of the note, is suffi- 
cient" The note, on payment would have 
been surrendered, and wherever this may 
be lawfully done by the holder, he may 
make the demand. 
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2. It is insisted that the notice was insuf- 
ficient. In support of this objection a late 
decision of the supreme court of Michigan 
is referred to, as governing the question of 
notice. The notice was directed to the de- 
fendant informing him, that the note of 
John H. Gatts for $428.87 indorsed by the 
defendant and payable at the Bank of Mich- 
igan, was protested for non payment on the 
9th of Jxily, 183S, and that the holders look 
to him for payment. The form of this no- 
tice seems to have been taken from the one 
sanctioned by the supreme com't in the case 
of MiUs V. Bank of IT. S., 11 Wheat [24= 
TJ. S.] 431 "The law has prescribed no par- 
ticular form of such notice. The object of 
it is merely to inform the indorser of the non 
payment by the maker, and that he is held 
liable for the payment thereof." Bank of 
Alexandria v. Swann, 9 Pet [34 U. S.] 33. 
"The notice is sufficient If it state the non 
payment: and it is not necessary to state 
expressly, for it is justly implied, that the 
holders look to the indorser." 3 Kent 
Comm. (2d Ed.) 108; Lenox v. Leverett, 10 
Mass. 1; Wallace t. Agry, [Case No. 17,096]; 
Kenworthy v. Hopkins, 1 Johns. Oas. 107. 
The late decision in Michigan, not yet re- 
ported, is understood to overrule the above 
xBases . and what has, heretofore, been con- 
sidered the settled law upon the subject in 
this country and in England. "Whether .this 
be the case or not can be of but little impor- 
tance to this court The question is not lo- 
cal and does not arise under any statutory 
provision. Notice is required by the statute, 
but the form of the notice is not given. la- 
deed, had a form been adopted by statute, 
essentially changing the form which has 
been observed hex'e and in England for more 
than half a centmry, and which has been 
sanctioned by courts that recognize the law 
merchant, we should hesitate to give the 
statute a retrospective efCect It would seem 
vitally to bear upon prior contracts, in chan- 
ging the nature of theu: obligation. The courts 
of the United States follow the settled con- 
struction of the statutes of a state, by its 
supreme court But the above is a question 
of general commercial law, and does not de- 
pend upon the construction of a statute. 
The reason which influences the supreme 
court to follow the states in the construction 
of their statutes, it would seem, should in- 
fluence the state courts to follow the rule of 
decision of the supreme court of the Union 
on questions of general law. 

The notice purports to have been signed 
by Henry R. Sanger, notary public, and the 
body of it is in the hand writing of Sibley, 
the teller of the bank. It seems to have been 
the practice of the notary to leave blank no- 
tices signed by him with Sibley, who filled 
them up and gave them the proper direc- 
tions, but the witness is not able to state 
whether, in this case, the name of the notary 
was signed to the notice before or after it 
was filled up. As the signature of the no- 
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tary is proved to be genuine, the court will 
not presume a fact nor should a jury be au- 
thorized to do so, against the face of the 
paper. The motion for a new trial is over- 
ruled, and judgment. 

[NOTE. Where a promissory note is made 
payable at a particular banlt, there is a suffi- 
cient demand if the note is in the possession of 
the bank at maturity. Eullertoii v. Bank of 
U. S., 1 Pet. (26 U. S.) 604; Beeding v. Tliorn- 
ton, Case No. 1,228; Bank of U. S. v. Smith, 
11 Wheat (24 U. S.) 171; Bank of U. S. v. 
Oarneal, 2 Pet. (27 U. S.) S43. Presentment 
of such a note during bankinjir hours is suffi- 
cient. Camden v. Doremus, 3 How. (44 U. S.) 
515. So is the examination by the bank _ of 
the maker's account. Bank of U. S. v. Smith, 
11 Wheat. (24 U. S.) 171. There is a sufficient 
demand where a bank delivers a note to a no- 
tary after banking hours for protest, informing 
him it has no funds of the maker. Bank of U. 
S. V. Carneal, 2 Pet (27 U. S.) 543. But there 
is no presentment or demand if the presence 
of the bill in the bank is unknown to the 
cashier. Chieopee Bank v. Seventh Nat. 3ank, 
S Wall. (75 U. S.) 641.] 
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BROWNING et al. v. BAKER et al. 

BAKER et al. v. BROWNING et al. 

The AHOaiA MILLS. 

[2 Hughes, 30.] ^ 

District Court E. D. Virginia. March 27, 
1875.' 

Salvage— Who :*iay be Salvors —Charter Par- 
ties— Liability OF Charterer — Distribctios 
OP Salvage. 

1. Where a wrecking company charters a 
steamer for a wrecking enterprise, and the 
steamer is lost in prosecuting her work and 
left derelict by her crew, and then the wreck- 
ing comp-inj' succeeds in saving her. Eeld, that 
under the circumstances of this case the wreck- 
ing company are entitled to salvage. 

2. Held, also, that the charterers in this 
case were bound only to ordinary diligence, as 
bailees for hire, and were not responsible for 
accidents caused by vis major. 

3. Held, also, that as the persons person- 
ally engaged in saving the steamer in this case 
were all on wages paid by the wrecking com- 
pany, and have made no claim of salvage, and 
acctuiesce in the claim of the wrecking firm, 
the whole salvage may be awarded to the 
wrecking firm. 

In admiralty. Browning & Brothers, own- 
ers of the steamer Aroma Mills, libel the firm 
of B. & J. Baker & Co. for compensation for 
damages sustained by their vessel in the serv- 
ice of the respondents as wreckers. B. & J. 
Baker & Co. libel the steamer Aroma Mills, 
lost while wrecking off Cape Henry, for sal- 
vage for saving her. [Decree for libellants 
Baker, and libel of the owners of the steam- 
er dismissed.] 

W. H. O. Ellis, for Browning & Brothers. 
Charles Sharp, for B. &. J. Baker & Co. 

* [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permis- 
sion.] 

' [AJfirmed by the circuit court (case not re- 
ported).] 
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HUGHES, Disti-ict Judge. ToTvards the 
middle of February last the brig Kewadin 
was wrecked on the beach immediately south 
of Oape Hem-y; she had a cargo of sugar, in 
boxes of about three hundred pounds each. 
News came of the disaster to the wreckers, 
B. & J. Baker & Co., at Norfolk, on the loth 
of that month. Mr. Joseph Baker, of that 
fii-m, immediately sent for Captain Joseph 
Brown, master of the steamer Aroma Mills, 
84 tons, of Camden, N. J,, then in Norfolk, to 
come to see him at his office at Ferry Point. 
He told Captain Brown of the news he had 
just got, and said there was another job for 
him. Captain Brown had been about Nor- 
folk for some time, and had recently assisted 
the Bakei*s in several wrecking enterprises, 
at $35 a day for his steamer and crew, con- 
sisting of three other men, aided by Captain 
Simmons and other persons furnished by the 
Bakers in addition to his own crew. On b"- 
ing sent for on the 15th of February, Brown 
consented to engage again and asked for 
Simmons. Mr. Baker suggested Captain 
King, but Brown preferred Simmons, as they 
liad always done well together before. After 
some little while Simmons was foimd and 
was again engaged by the Bakers for this 
occasion. The reason of Brown's insisting 
upon being accompanied by Simmons was 
that he knew nothing of navigation outside 
of the capes, or of wrecking, and did not feel 
competent to direct the steamer's movements 
on the coast, in the enterprise they were to 
engage in. Simmons went along, not, it 
would seem, in the character of full master 
of the vessel, but as commander of her, and 
agent of the Bakers, in whatever appertain- 
ed to the wrecking operations. Nothing was 
said, on this particular occasion, of compen- 
sation, or other terms. There was no writ- 
ten charter-party, and no oral one. Each 
party understood that the service was to be 
similar to that which had been rendered 
by the Ai*oma Mills on "recent occasions; 
that the terms of compensation were to be 
the same; and the relations of Simmons to 
the steamer the same. The sei*vice was of 
coui*se to be more or less hazardous to the 
steamer; and on a former occasion Captain 
Brown had endeavored to insure his vessel 
in some office at Norfolk, but without suc- 
cess. He had had some conversation after 
doing so with Mr. Joseph Baker about that 
firm insm-ing his vessel, in which Mr. Baker 
had indirectly refused by mentioning a rate 
so high that Captain Brown had dropped the 
subject. A hoisting steam engine was put 
on board the steamer before she left Norfolk, 
to be used for wrecking purposes. No objec- 
tion to this was made by Captain Brown. 
On several former occasions the Aroma Mills 
(having no hoisting steam engine of her own) 
had taken one on board from the Bakers, 
and had, while unloading wrecked vessels 
(the San Marcos at False Cape, among oth- 
ers), used the hoisting engine on board her 
own deck in hoisting cotton from the wreck, 



for some twenty days in succession. (See 
evidence of libellants' witness. White.) 

The steamer left Norfolk on the loth. She 
lay at Old Point wharf most of the time 
waiting for suitable weather until the morn- 
ing of the 17th. She then went out of the 
capes and reached the brig Kewadin be- 
tween 8 and 9 o'clock, a. m. The water 
was smooth enough to admit of her going- 
alongside, which she did in a short time 
early in the day. Captain Simmons had or- 
dered the fire in the hoisting engine to be 
made up. The brig was lying bow to shore 
and stern to anchor east from the shore. 
The steamer was put alongside, her bow to 
the brig's stern, with anchor to northeast of 
the brig. Captain Brown preferred that the 
hoisting engine should be put at once on 
the brig that morning, and so did Captain 
Simmons. But Captain King, another em- 
ploy§ of the Bakers, who was master-wreck- 
er of the brig, and as such had the direction 
of all proceedings, determined to let the 
engine remain on the steamer and to use 
it there. His reasons for this course were: 
1st, that two horn's would be lost in putting- 
out fire, cooling off the engine for handling- 
shifting it to the brig and rigging the pur- 
chases there for hoisting the boxes of sugar; 
2d, that the purchases for shifting the engine 
were found to be too short for the purpose;- 
and 3d, that he was expecting the Bakers 
to send him down that day from Norfolk 
another hoisting engine to be put on the brig. 
All hands were engaged all day in transfer- 
ring boxes of sugar from the brig to the 
steamer, until after 9 o'clock at night. Some 
time before night, Captain Brown requested 
Captain Simmons to have the hoisting engine 
shifted to the brig, his object being to be 
ready to leave for Norfolk when night came 
on. But Captain Simmons replied that Cap- 
tain King would shift it when he got ready. 
Making the best of the good weather, and 
working very hard all day, they had taken 
three hundred and fifty boxes of sugar on 
board the steamer by between 9 and 10 
o'clock at night, when a sudden wind struck 
down fi'om the nor'-nor'east, and aU work 
was suspended. Then the task of shifting 
the hoisting engine from the steamer to the 
brig was commenced. In doing so the same 
tackle was used that had been habitually 
used for taking in the brig's anchor, weighing- 
some 1,500 pounds. The hoisting engine 
weighed by estimation some 1,800 or 2,000 
pounds. One of the libellants' witnesses tes- 
tified that he had seen this same hoisting- 
engine lifted "with just such a sized line" 
as was then used. In lifting the engine the 
wind blew very strong, the sea rolled heavily, 
a party of men was heaving to anchor on- 
the steamer at the capstan, and the declc 
of the brig was considerably more elevated 
than the deck of the steamer. From some 
of these causes the purchases used for lif ting^ 
the engine were subjected to extraordinary 
strain, besides that of its mere weight, so* 



[4 Fed. Cas. page 455] 



(Case No. 2,041) BROWNING? 



that ■while lifting the engine something "part- 
ed," and it fell back upon the deck of the 
steamer, on her coal-bunker, and covered it 
One of the llbellants' witnesses says that it 
was a "snatch-box" (I suppose one of the 
pulleys rigged with a hook) that broke, and 
not a rope. By this time the storm had in- 
creased considerably, and the sea had be- 
come rough. 

The attention of those in conti-ol was now 
directed to getting the steamer clear of the 
brig, so that she could get away, carrying 
the hoisting'engine along with her. It would 
seem that the only object of putting the 
hoisting engine aboard the brig had been 
that it might be used in further discharging 
her cargo, and in getting her ofE the beach. 
This object was of course relinquished, after 
what had happened. The hoisting engine 
had fallen on the coal-bunker and prevented 
it from being covered, so that afterwards 
water went in through the bunkei'-hole. No 
effort was, at once or at any time, made to 
remove the engine from the bunker and 
close the opening. One of the libellants' 
witnesses, Stephen Bell, testifies that two 
men coiild have slided the engine ofE the 
bunlcer; that he and three more could have 
moved it off by prizing. It does not seem, 
therefore, to have been deemed important 
to remove the engine. Except the delay 
which had been incurred in trying to shift 
it, which delay itself may have been a re-" 
mote cause of the disaster afterwards hap- 
pening, in view of the increasing violence of 
the storm, nothing connected with the engine 
had any influence upon subsequent events; 
and the voluminous evidence in the ease 
respecting this article is of little moment To 
ascribe the subsequent wrecking of the 
steamer to the fact that this hoisting engine 
Jay on the bunker, would be to impute to 
all concerned in the care of her the most 
shameful imbecility. 

In trying to get away from the brig the 
steamer had moved forward until her stern 
was within twenty feet of having passed 
the stern of the brig, all hands heaving at 
the capstan to her anchor chain; but the 
strong ebb tide, and possibly the wind made 
that a difficult task, and carried her bow 
considerably ai'ound towards the cable which 
stretched out fi-om the rear of the brig to 
the brig's anchor; and also, when the steam- 
er finally cleared the brig, and swung to her 
own anchor, caused her stern to sweep 
around against the brig's cable. Orders were 
given by Captain King and passed to the 
pilot and engineer on the steamer to go 
ahead; and to the men on the stern of the 
brig to pay out the cable, so as to let it 
sink low enough to dear the steamer's pro- 
peller. Thirty fathoms of cable were thus 
paid out; and that not being enough, a haw- 
ser was bent on to it and forty fathoms of 
hawser were paid out in addition. In pay- 
ing it out the bent-on end of the hawser 
caught in the chock of the brig for a mo- 



ment, making it slip. Captain King with a 
few men thereupon got into the surf-boat 
to underrun the cable and make sure this; 
splicing, thus causing some delay. The- 
strong ebb tide that was sweeping past 
caught the cable and prevented it sinking to- 
the bottom when paid out. From these 
causes it happened that the propeller of the 
steamer fouled upon the cable and could not 
be moved. Captain King then with the men 
in the surf-boat made a fruitless effort to 
underrun and loosen it, which lasted some 
time; but the attempt was finally given up„ 
and then it was determined to cut the cable, 
which was hung upon the propeller. When 
this was done the steamer swung to the brig's 
anchor at the end of the cable, stern to. 
She was thus hung to her own anchor, and 
that from which the brig had been cut loose, 
at a distance of some sixty fathoms from 
tlie brig. The condition of the brig thus 
losing her anchor cable made it necessary 
for Captain King and the men who were 
with him in the surf-boat to go to that 
vessel. The only chance of getting aboard 
of the brig in the heavy sea and storm was 
by means of the end of the hawser which 
had been cut As the steamer had no surf 
or other boat all of her crew, including Cap- 
tain Brown and Captain Simmons, left her, 
and went to the brig on Captain King's surf- 
boat, abandoning the steamer and leaving 
her derelict They reached the brig about 
1 o'clock a. m. In general, in these trans- 
actions and occurrences since the morning 
of the 17th, Captain King's had been the 
directing mind, and his authority had been 
deferred to by all. I do not see, however, 
that he assumed to give orders or to assert 
control except in matters connected with the 
wi'ecking operations, and in such matters as- 
It was incumbent upon him to exercise au- 
thority in as master of the brig Kewadin_ 
I see no evidence that he assumed command 
of the steamer; and when his surf-boat 
finally left her, he did not order the crew 
of the steamer to get on board of it, but, 
clearly indicating that they had better do 
so, called on all who intended to go to the 
brig to come aboard. 

The evidence is that the rain had been 
for several hours falling and freezing on the 
men as it fell, who, if they had been obliged 
to remain on the deck of the steamer, may 
have perished with cold; that the steamer 
was bumping against the bottom of the 
beach, and if a hole should be made, would 
founder; and that the only chance for her 
crew if she should founder, would be to 
make the shore on sugar-boxes and spars. 
Yet the result proved that they need not 
have left her, nor is it certain that they could 
not have got below deck. I think the gen- 
eral judgment of mariners upon the ease 
would be that they left their post of duty 
without necessity. 

A few hom'S after the steamer was thus 
abandoned, at about 5 a. m., the propeller 
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cliafed apart tlie cable on wliich it had been 
caught, and the steamer then swung again 
to her own anchor, and dragged it south 
along the beach for three-quarters of a mile, 
until she stranded, on the morning of the 
IStli. She laid nearly broadside on, and con- 
tinued so to do until the salvors undertook 
to get her off, on the 19th of February. She 
sank in the gully in which she was after- 
wards found lying, within twenty-fotir hours 
after stranding. On the 19th of February, 
she was boarded by Captain Chase, of the 
l)rig Sabra, acting untier Captain Barney 
-IBaker. She was then lying broadside to the 
■beach, sunk level with the sea, with the 
water breaking over her so strong as to 
render it impossible for a man to stand on 
-deck. Captain Chase got a hawser fast to 
her and took it ashore, and rigged up pm*- 
■chases on shore. By this means he, with 
-eight men, pulled the steamer around and 
hauled her up so as to allow of pumps and 
gear being put aboard for pumping her out. 
This work and that afterwai'ds done by the 
steamer B. & J. Baker, occupied about the 
period of eight tides. On the morning of 
the 2tst, tlie weather having moderated, the 
-wrecking-steamer B. & J. Baker, owned by 
the firm of that name, came abreast of the 
Aroma Mills about 6 o'clock, and found the 
tide too high to put a pump on her at that 
time. By 10 o'clock the tide had fallen 
enough for raising shears on her, which was 
■done, and by 4 o'clock p. m. the powerful 
■pumping-engine belonging to the wrecking- 
•steamer was got ready for work. Meantime, 
•other men were battening up the leakages 
-that had been made in the Mills. By the 
Jiext low tide, which was about midnight, 
'they got the pumping-engine to wox-k, and 
-the vessel was pumped clear of water by 
■daylight of the 22d. A line was then run 
from the Mills to the Baker, with which the 
Mills was got afloat about 9 o'clock in the 
morning. On tlie 22d she was towed to the 
Rip Raps, and a few days afterwards 
brought up to Norfolk. The sugar in the 
-550 boxes which had been taken from the 
iKewadin had nearly all melted. Of the 
whole quantity, only 150 boxes were after- 
wards found still to contain sugar. She was 
:also found to have shipped a good deal of 
,sand while stranded. The opinion of all the 
-wreckers was that continued bad weather 
■would have sunk her deeper and deeper in 
■the sand, and made her in a short time a 
Itopeless wi-eck. She remained in possession 
of the Bakers, under claim of salvage, until 
the 20th of March, and was then, by order 
of com-t, hauled upon the ways in Norfolk, 
in order that the amount of damages she 
had suffered might be ascertained. This ap- 
pears, from the survey made by order of 
-court, to have been about $1,700. The evi- 
Tlence authorizes me to assume that she can- 
not be put in complete repair for less than 
$2,500; that the permanent irreparable in- 
jury suffered is not less than $2,500; and 



that her value before the disaster was $15,- 
000; and that her present value is §10,000 
or, when repaired, §12,500. I have thus given 
the facts of the case so far as they appear 
to me to bear upon the legal rights of the 
parties and the legal principles of the case. 

A libel in personam is filed by Browning 
& Brothers against B. & J. Baker & Co., 
claiming compensation for damages to their 
steamer while in the service of the respond- 
ents. A libel in rem is also filed by the 
Bakers against the steamer for .salvage, and 
the two libels and the answers are heard 
together by consent. The two questions for 
decision are; 1st. Are Browning & Brothers 
entitled to compensation for the damages 
suffered by the steamer? And 2d. Are the 
Bakers entitled to salvage for saving the 
steamer -^fter she was wrecked? The differ- 
ence involved between the claims of the liti- 
gants on either side is some 3t>00. 

First, as to the claim of Browning «& 
Brothers. The contract which was made be- 
tween Brown, master of the steamer, and 
Joseph Baker, w^as a contract of hu'ing. It 
falls within the class of bailments for hire 
and deliverj' of the chattel to the bailee. 
That there was a complete delivery, how- 
ever, is not conceded. At most, it can only 
be claimed that the delivery was partial. 
The partial command exercised by Simmons 
was analogous, in some respects, to that of 
a pilot; in other respects to that of a super- 
cargo; and, in fact, was the command of a 
wi'ecking-master, in charge of a wrecking- 
vessel, on a single wrecking enterprise; the 
master and crew of the wrecking-vessel 
being on board, and the master being still 
in command as to every matter concei'n- 
ing the vessel not pertaining to the busi- 
ness of wreclting. Therefore, the deliv- 
ery was not perfect or complete. The case 
was that of a bailment for hire, and partial 
delivery. Nevertheless, for the sake of the 
argument, I will assume that the delivery 
was complete and that Simmons was abso- 
lute master of the Aroma Mills for the occa- 
sion, subject to the direction, while wi'eck- 
ing the Kewadin, of the wrecking-master of 
that brig, Captain King, who and his crew 
were also employes of the hirers of the 
Aroma jMills. 

The law of this case is the same as under 
the common la-\^' in cases of hiring and de- 
livery, except so far as tlie rules of common 
law may be modified in application by the 
principles of admiralty. The general rule 
of the common law is that the bailee is 
bound to take all ordinary care of the chat- 
tel, but that tlie owner must take the I'isks 
to which the chattel is naturally liable in the 
service for which he knows it is to be em- 
ployed, but not the risks occasioned by want 
of ordinary care on the part of the hirer; 
that this care is relative and must be in 
proportion to the demand for it; that if the 
thing hired is lost or injured by superior 
force or inevitable casualty, without any 
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lault of the hirer, or if the loss is not strict- 
ly inevitable and there is reasonable dili- 
gence on the part of the hirer, he is exoner- 
ated. For some time it was contended by 
Tery eminent legal authorities that the bailee, 
in a bailment for hire, was bound to the ut- 
most vigilance. But this position is long 
ago given up, and the law is well settled that 
he is bound to only ordinary diligence. By 
ordinary diligence is meant that which pru- 
dent men use, which the generality of man- 
liind use, in managing their own chattels of 
the same kind. The damages happening to 
•chattels while so used, fall on the owner 
and not on the hirer. The authorities on 
this subject are too numeroxis for citation. 
They may be found in Addison and other 
authors on contracts, and Story on Bailments 
in the first five articles of chapter vi. 

The question, -therefore, on the claim of 
the Brownings for the damages sustained 
"by their steamer, is simply the question 
whether the disaster happened to her by 
want of ordinary care or by negligence on 
the part of the Bakers, through their agents, 
•Captains Simmons and King, I do not think 
there was any negligence on the 'part of 
those men. I do not think there was a 
Tvant of ordinary care on their part. On 
the contrary, I think they did their duty on 
■the occasion of the disaster to the steamer 
manfully and faithfully. We can see now, 
^ter the event, how, if they had done other- 
wise than they did in one or two respects, 
the disaster might not have happened; but 
there are few accidents, whether of the 
■slightest or of the most disastrous character, 
which ever happen, in which we cannot see 
after all is over how they might have been 
diverted. But all the witnesses in this cause 
unconsciously speak of each misfortune 
which led to the final disaster as accidental. 
The dh-ect cause of each of these accidents 
is declared by them all to have been the 
■sudden storm which struck down from the 
nor'-nor'-east when not a soul was expecting 
it. If they had foreseen it, they concur in 
thinking all would probably have gone well. 
T5ut none of them foresaw the storm, and 
•from the moment it struck them it began to 
produce delays and accidents which the 
'"bravery, perseverance, and zeal of the two 
•crews were inefifectual to avert The storm 
which came down so suddenly, and which 
•continually increased in violence until morn- 
ing, and did not subside imtU. the 21st in- 
stant, was the vis major, the "superior 
lorce," which, in spite of those stout, ear- 
nest wreckers, caused first the accident to the 
hoisting-engine, next the accident to the pro- 
peller, then the abandonment of the steam- 
er, and, finally, her stranding upon the 
Ijeach. These were just the sort of acci- 
■dents which ship-owners insure against, 
which these hardy wreckers could not avert, 
SLVtCL for which I do not think the Bakers are 
responsible. If they are responsible to the 
Brownings, then Captains King and Sim- 



mons would have been so if acting for them- 
selves, and if this libel had been brought 
against them; but such a claim against these 
two men, founded upon the evidence in this 
ease, would strike me as too unjust to be 
entertained by this court. Loss is always a 
hardship. Here it is a grievous one. But 
it must faU somewhere; and the law after 
veteran, multiform experience in dealing 
with bailments for hire, has settled upon the 
policy of leaving it upon the owner when 
the hirer uses due care. 

2. The next question is, as to the right 
of the Bakers to salvage. The question is 
anomolous. I know of no reported case in 
which, where a wrecking vessel is itself 
wrecked in prosecuting her work, claim of 
salvage has been made by the wreckers who 
were charterers of the lost vessel. Finding 
that I must make a precedent, I have exam- 
ined the authorities on the subject with care. 
As a matter of public policy, reason would 
suggest that a court of admiralty should dis- 
com'age libels for salvage by wreckers 
against valuable vessels (steamers especial- 
ly) which they had chartered for wrecking 
purposes, and which were lost in their serv- 
ice, "Wreckers have acquired the character 
of grasping, unscrupulous, remorseless men. 
It is not material to the matter in hand that 
the class may have done so, for I believe 
the wrecking firm who are party to this 
cause are highly useful citizens, and men of 
character and standing. If it were the pol- 
icy of the law to deny salvage in cases of 
this sort, in order to prevent careless treat- 
ment by wreckers of wrecking vessels in 
their employment, the reason of the policy 
would cease in this case, because the wreck- 
ers lost far more by the disaster which over- 
took the steamer than they can gain in sal- 
vage for saving her. The sugar lost on the 
Aroma Mills, and the peril to which the 
Kewadin was subjected by cutting her ca- 
ble in the effort to save the Mills, were too 
great to admit of the thought that the Mills 
was wilfully allowed to sti'and. I am bound 
to exonerate the Bakers from any imputa- 
tion on which the policy of the law discour- 
aging such libels must be founded. The 
question of their right to salvage in the pres- 
ent instance stands simply upon the merit 
of their claim as salvors. 

The principle of the admiralty is, that 
there is no limitation to the kind of persons 
who may be entitled to this compensation. 
Under special circumstances any person may 
be a salvor. They may be persons in pub- 
lic employment on board men-of-war. See 
[U- S. V. The Amistad] 15 Pet [40 U. S.] 
518; 3 Hagg. 14; 6 C. Bob. Adm. 293; 1 
W. Rob. Adm. 172; Pritch. Dig, 385, and 
note; and many other cases. They may be 
semi-official persons, as pilots. See [Hobart 
V. Drogan] 10 Pet. [35 U. S.] 108, and 2 
Hagg. 270. They may be insm*ance (or 
Lloyd's) agents. See 3 Hagg. 370. They 
may be persons having some relation to the 
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ship, as passengers, and the crew, in extra- 
ordinary circumstances. See 1 Hagg. 227; 
2 Dod. 433; and Pritch. Dig. 389, note 62. 
They may be any sort of persons, as -women, 
apprentices, boys, slaves, masters, mates, 
sailors, cooks, surgeons, carpenters, and 
landsmen of every national character. See 
[ilason V. The Blaireau] 2 Cranch [6 U. S.] 
240, 270; 2 Pet. Adm. 278, 282, 284 [Bell v.- 
The Ann, Case No. 1,245]; and 2 W. Rob. 
Adm. 186. It is the circumstances under 
which the service is rendered, not the char- 
acter of the persons, that determine the 
right. Neither is it material what may be 
the character of the assistance rendered, or 
what the kind of peril, or what the cause of 
loss. Whenever the vessel, from whatever 
cause, per fas aut nefas, is lost or falls in 
peril, then the right of the salvor to save 
her commences, his right of reward being 
contingent only upon success. Moreover, 
salvage service is highly favored by the law, 
in all commercial countries, from motives of 
clear public policy and regard to the interests 
of commerce, 1 Ware, 477 [The Etna, Case 
No. 4,542]; 2 Ware (Davies), 61-66 [The 
Emblem, Case No. 4,434]; 1 Sumn. 328 [The 
Boston, Case No. 1,673]. It will be reward- 
ed willingly and liberally— not grudgingly. 
Salvage is the compensation due to persons 
by whose voluntary assistance a ship has 
been saved to the owner from impending 
peril, or recovered after actual loss. Ben. 
Adm. § 300; Abb. Shipp. 554; Gilp. 60 to 
66 [Hand v. Elvira, Case No. 6,015]. These 
being the general principles of law respect- 
ing salvage, there can be no doubt that un- 
der the facts of this case, the owners or 
charterers of the brig Sabra and the steam- 
er Baker were entitled to salvage for saving 
the Aroma Mills. This right as against Ba- 
kers & Co., who were owners and charter- 
ers, could only be defeated by two circum- 
stances: 1st, of their being in such a rela- 
tion to the Aroma Mills that their saving 
her was not voluntary, but a duty; and 2d, 
of a share of the salvage belonging to those 
of the crews of the two wrecking vessels 
who engaged in saving the Mills. 

1. There is no doubt that in the present 
case there was abandonment of the Mills by 
her master and crew sine animo revertendi. 
The steamer was derelict. She was in immi- 
nent peril of hopeless loss. Another day of 
storm and wave while wallowing in the sea 
gully within the reef, would have sunk her 
down in the sand, fille<i her with sand, and 
rendered her recovery hopeless. Under these 
circumstances, although in general the law 
denies salvage to a vessel's own crew, even 
the steamer's own crew would have been en- 
titled to salvage if they had saved her. Yet 
it cannot be pretended that the fiduciary ob- 
ligation of a charterer to a vessel on board 
of which he may never have set foot, is 
gi-eater to save her than that of the vessel's 
own crew. In legal contemplation, it would 
have been a vohmtary act on the part of her 



crew to save this steamer from a speedy 
bm'ial in the sand of the sea on the 21st 
February. It was stiU more clearly and em- 
phatically a voluntary act, not impelled by 
duty, in the charterers, through their agents, 
to save this vessel. I am clearly of opin- 
ion that the Bakers, as owners of the steam- 
er bearing their name, and as employers of 
the crew of their chartered brig, the Sabra, 
are entitled to salvage. 

2. The only question left is, as to how the 
claim of the Bakers to salvage is affected by 
that of other persons entitled to salvage, if 
any there be. Salvage is not a payment 
due on implied contract, but a reward for ex- 
traordinary service and risk. In general, 
salvage service is personal, and the reward 
is due immediately and only to the persons 
actually rendering it. So far is this princi- 
ple carried, as an incentive to personal dar- 
ing, that a minor is entitled personally to 
the reward, and his father can assert no- 
claim to it. Yet owners of property risked 
in salvage service are entitled. But in the- 
interest of commerce, since the employment 
of powerful mechanical appliances for sav- 
ing wrecks, this rule has been relaxed. The- 
OAvners of steamboats especially, which are 
become so extremely useful and efficient ins 
wrecking operations, and which are struc- 
tm'es whose cost is beyond the ordinary 
means of individuals, are now allowed a 
liberal share of salvage money, although the- 
owners may be a numerous firm. The sal- 
vage is given to the owners of salving ves- 
sels in compensation for risking their wreck- 
ing vessels in hazardous services. And in 
[The Comanche] 8 WaU. [75 U. S.] 448, sal- 
vage was allowed to an incorporated com- 
pany organized for chartering and hiring 
vessels and persons in wrecking enterprises. 
The English and American reports of ad- 
miralty decisions dm'ing the last twenty-five- 
years are full of cases in which the owners- 
of vessels engaged in wrecking operations, 
whether individuals or corporations, have- 
been allowed salvage. They are too numer- 
ous for citation. Reference to some of them 
may be found in [The Comanche] Id. 473. 
In the case of The Comanche, incorporated 
owners were" allowed salvage in the same 
manner as if they had been private persons; 
although the persons actually performing the- 
service had no share in the profits of the 
company, but were hired and paid imder 
permanent arrangements at liberal rates of 
pay. I assume, that in the case of the 
Aroma Mills the whole salvage due is con- 
ceded to the Bakers by all who were per- 
sonally concerned in saving the steamer, 
and I feel authorized by the precedent of 
The Comanche and also of The Blaekwell, 
10 Wall. [77 U. S.] 1, to decree accordingly. 
If these persons were not bound by a con- 
ti'act with, the Bakers, and had made claim 
to a share of the salvage due, I should have 
had no hesitation in allowing it 

I think the success of the enterprise was 
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due to tlie skill of the two crews working in 
the employment of the Bakers; and more es- 
pecially to the efficient pumping and other 
machinery of the steamer B. & J. Baker. I 
believe it is in evidence that the Bakers of- 
fered to compromise their salvage claim at 
a certain amount in order to avoid this liti- 
gation. Their x>ffer having heen rejected, 
and the parties being here on their own 
rights, I am not limited by the amount pro- 
posed in compromise, but shall award two- 
fifths of the value of the Ai-oma aiiUs as 
she was when saved and towed into this 
port, to wit, §9,000; subject to a proper de- 
duction of what was due on the hiring, up 
to the time that the steamer was abandoned, 
on the night of the 17th February. I shall 
allow fifteen days for an appeal to the cir- 
cuit com't, sitting at Richmond, and direct a 
stay of process meantime. 

i^OTE [from original report]. The decree 
was affirmed on appeal by the circuit court 
[case unreported]. 
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BROWNSON V. WALLACE. 

[4 Blatchf. 4Go.]^ 

Circuit Court, N. D. New York. Oct. 17, 1860. 

Pleading — Declaration's — Requisites — Evi- 
i>ENCE — Letters Testamektart of Foreign 
State. 

1. A declaration on a promissory note, in 
a suit in this court, drawn in the form of a 
complaint under the New York Code of Pro- 
cedure, is bad, on general demurrer. 

[See Myers v. Davis, Case No. 9,986.] 

2. A claim of damages is necessaiy, as a 
matter of substance, in a declaration in an ac- 
tion of assumpsit, and a demand of judgment 
for the amount of the note proceeded on, and 
interest, in the form used in complaints under 
tlie New York Code, is not such a claim of 
damages. 

3. A court of the United States, in this 
state, cannot regard letters testamentary or of 
administration granted in another state, and 
such letters give no authority to sue in such 
court. 

At law. This was a general demurrer to 
a declaration, in an action [by Mark Brown- 
son, administrator, etc., of Lyman Ayrault, 
deceased, against Danforth WaUace] upon a 
promissory note. [DemmTer sustained.] 

Before NELSON, Circuit Justice, and 
HALL, District Judge. 

HALL, District Judge. The courts of the 
United States in this district have adhered 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



to the forms of pleading which prevailed in 
the supreme and circuit courts of this state, 
under the Revised Statutes, and which were 
adopted in this com't before the adoption of 
the New York Code of Procedure by the 
legislature of the state. If this fact had 
been properly considered when the pleading 
on the pai't of the plaintifE in this case was 
prepared, it may be safely assumed that no- 
such pleading as that now imder considera- 
tion would have been before us; for, it re- 
quires no great skiU in special pleading to 
di*aw a special count upon a promissory note 
payable to bearer, and to add the appro- 
priate money counts. But, in this case, the 
pleader, instead of undertaking to frame a 
declaration in the form prescribed by the 
law and the practice of this court, has en- 
deavored, and, it may be presumed, with suc- 
cess, to draw a complaint, such as would 
have been required under th^ New York 
Code, if this suit had been prosecuted in one 
of the com'ts of that state. And, as the 
declaration might, without difficulty, have 
been drawn in strict conformity to the rules 
of pleading applicable to declarations in this 
court, so, on the other hand, the defendant's 
attorney might have relieved the case from 
all doubt, if he had demurred specially, and 
pointed out the numerous and manifold de- 
fects in form which are apparent upon the 
face of the plaintiff's pleading. A little more 
care on either side would, therefore, have 
avoided the necessity for an examination of 
the questions now before us upon this de- 
mm'rer, and have saved the delay and ex- 
pense catised by these careless proceedings. 

But the demurrer is a general demurrer,, 
and the question now before us is not, 
whether the plaintiff's pleading is defective 
in form, but whether it is good in substance. 
As has been stated, the pleader did not 
attempt to draw a common law declaration, 
or such a declaration as the law and the 
practice of this com't require, but he evi- 
dently intended to frame, and supposed 
he was framing, a good complaint in 
the form, or, rather, having the requisites, 
of a sufficient complaint under the New 
York Code. It is possible a man may 
accomplish what he has not intended to 
accomplish, but it can hardly be supposed,, 
after the most cm-sory reading of the plead- 
ing, that the pleader in this case has accom- 
plished what he did not intend, and has 
framed a good declaration in assumpsit upon 
the note described. Although it may not be 
easy to point out the specific defects of the 
pleading, I cannot but think, looking to the 
pleading as a whole, that it is clearly bad in 
substance. 

A declaration in this court, founded upon a 
promissory note, and containing the state- 
ments contained in the plaintiff's pleading, 
with such others as would be required to 
make it a good and sufficient declaration, 
would undoubtedly be a declaration in as- 
sumpsit, under which the plaintiff would be 
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entitled to recover tlie damages sustained by 
Tiim, to the extent properly daimed at the 
close of the declaration. The damages sus- 
tained and claimed are the very foundation 
of the action of assumpsit, and the claim of 
damages is, therefore, of the substance of 
the declaration. On the trial of an issue 
upon such a declaration, the verdict of the 
jury in the plaintiffs favor would be, that 
the defendant did undertake and promise, in 
manner and form as the plaintifiE had within 
complained against him, and that they as- 
sessed the damages of the plaintiff, by rea- 
son of the premises, at, &c., over and above 
his costs and charges, &c.; and, in case the 
jury rendered a verdict for an amount of 
damages greater than that claimed in the 
declaration, the plaintiff would necessarily 
remit the excess, or the judgment would, as 
of course, be reversed on error. 

In the plaintiff's pleading in this suit, no 
■damages are claimed; and, if any issue prop- 
erly ti'iable in this com*t should be here 
joined on such a pleading, and the jiu"y 
should render a verdict for the plaintiff, and 
give him damages, those damages could not 
be legally collected, because no damages are 
•claimed in the pleading. This, it strikes 
me, is conclusive evidence that the pleading 
IS bad in substance, and that the demurrer 
must be allowed. It is true, that the plain- 
tiff demands judgment for the amount of th6 
note proceeded on and interest, in the form 
used in complaints under the New York 
'Code; but this is, in no just sense, a 
statement and claim of damages, in sub- 
stance like that required in a declaration in 
this court. I am, also, strongly inclined to 
the opinion, that the plaintiffs pleading is 
bad, because it states no right in the plain- 
tiff, except one based and dependent upon 
the grant of letters of administration in the 
state of Iowa. 

It is well settled, that the courts of this 
«tate (and the courts of the United States 
must foUow the same rule of decision) can- 
not take notice of or regard letters testa- 
mentary or of administration granted in an- 
other state, and that such letters give no 
■authority to sue here. Now, the only al- 
legation of the plaintiff's right to the note 
proceeded on, or to demand payment there- 
of, is, that it was duly assigned or trans- 
ferred by the maker to De la Slatyr, by De 
la Matyr to Minard, and by Minard to 
Ayrault; that Ayrault died in Iowa, in- 
testate; that letters of administration upon 
bis estate were granted to the plaintiff in 
Iowa; and "that the plaintiff, as administra- 
tor as aforesaid, is now the legal owner and 
bolder of said note." 

It is not alleged, that the note had been de- 
livered to the plaintiff, or that he is the 
"bearer" thei'eof: and the general allega- 
tion, that he is the legal owner and holder, 
if it would be equivalent to the allegation 
that he is the bearer, in a case where he 
prosecuted in his individual, capacity, is so 



connected with and dependent upon the al- 
legation of a grant of administration which 
this court cannot recognize, that I cannot 
but think that, upon the ground of defective 
allegations in this respect, the demurrer 
must be held to be well taken. The allega- 
tion that the plaintiff is the legal owner and 
holder, is a statement of a conclusion of law, 
and the facts stated as the foundation for 
that conclusion show that the conclusion of 
law is not sustained by the facts stated, un- 
less this court regards and gives effect to 
the grant of letters of administration by 
means of which alone it is averred he be- 
came such legal owner and holder. There- 
fore, we cannot reject as surplusage the ad- 
dition to the plaintiff's name which shows 
that he sues in his representative capacity, 
and we cannot recognize his existence in 
that representative capacity. It is probable 
that, under the authorities cited from the re- 
ports of the decisions of the supreme court 
of the state, the plaintiff would be entitled, 
under proper pleadings, in a suit brought by 
him in his individual capacity, to recover, 
upon the production and proof of the note 
here prosecuted, notwithstanding it might be 
pi'oved, that he came into possession of the 
note as administrator under tlie laiys of 
Iowa; but it is not necessary now to discuss 
that question, or to determine whether the 
plaintiff can entitle himself to recover with- 
out taking out letters of administration in 
this state. 

As this court cannot regai'd the letters of 
administration grantea in Iowa, the plain- 
tiff is subject to the same rules in regard to 
costs as though he had sued in his individual 
capacity. The defendant must have judg- 
ment upon the demm-rer, with liberty to the 
plaintiff to amend his pleading within 
twenty days, on payment of costs. 
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BROWNSYILX-E v. OAVAZOS et al, 

[2 Woods, 293.] ^ 

Circuit Court, E. D. Texas. March Term, 
1876.' 

Ejectmf.xt — Second Trial — Listitatioxs— Res 
Judicata— Judicial Notice — Eminent Domain 
— ^The Power — Effect — Compensation — Valid- 
ity OP Legislative Action— Abandonjient of 
PcBLio Use — Municipal Corpokations — Incor- 
poration — Adverse Possession. 

1. By a law of Texas, a judgment against 
the plaintiff in an action of trespass to try 
title is conclusive, unless he commences a sec- 
ond action within a year: Held, that the in- 
stitution of a suit within the year by the orig- 
inal defendant, asainst the grantees of the 
original plaintiff for the same property, re- 
lieved the latter from the necessity of com- 
mencing suit within the year. They could de- 
fend their title in this second suit, and the 

^ [Reported by Hon. "William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

" [Affirmed by supreme court in City of 
Brownsville v. Cavazos. 100 U. S. 138.] 
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claim of res judicata by the plaintifE in the 
second suit would not hold. 

2. Where, in an action of trespass to try title, 
the grantees of the plaintiff, -who had lost his 
suit, neglect to bring a second action within a 
year, but the defendant in the first action sues 
the grantees of the plaintiff in that action for the 
same property, within a year after the deter- 
mination of the first suit, and said grantees 
file a plea in the second action in the nature 
of a reconvention, claiming title to the property 
in dispute, and demanding damages for tres- 
pass thereto committed by the plsyntifE: Eeld, 
that the plea was equivalent to a new action, 
and the said grantees were not concluded by 
the judgment in the first action. 

3. The court should take judicial notice 
of the laws of a state whose territory once 
included the lands in controversy in the suit, 
on the ground that the laws of the former 
sovereigiTty of a country, which still affect its 
landed estates, are to be regarded as domestic 
and not foreign laws. 

4. The decree of the congress of the state 
of Tamaulipas, of October 15, 1S27, and the 
proceedings thereunder, did not divest the title 
of the owners of the land taken for the ejidos 
of the city of Matamoras, nor transfer their 
title to the city; nor was it an adjudication in 
rem for the expropriation of said lands without 
compensation, reserving to the owner the right 
to obtain compensation by applying therefor. 
The title could not be divested without com- 
pensation to the owners. 

5. The valiJity of said decree could not 
be called in question, it being the act of the 
highest tribimal known to the laws of Tamau- 
lipas, invested with supreme judicial as well 
as legislative authority, and the lands affected 
by it being at the time within the territory of 
that state. 

6. A resolution of the congress of the state 
of Tamaulipas, passed on October 20, 1848, 
after the lands in dispute had become a part 
of the territory of the state of Texas, is not 
binding as res judicata upon the parties in this 
case; but as an authority on the law of Tamau- 
lipas, bearing on the construction of the de- 
cree of October 15, 1827, it is of the highest 
value. 

7. Expropriation is a seizure of so much of 
the private owner's property as is necessary 
for the public use. "When the public purpose 
is accomplished, or has ceased to exist, the 
residue of the property belongs to the original 
owner. 

S. But this reverter must be subject to any 
bona fide rights that may have lawfully accrued 
in the meantime; thus when citizens have ac- 
quired a right of perpetual occupancy of the 
expropriated lands, at a certain rent or any 
higher degree of title, they could not be de- 
prived of it. 

9. The charter of Brownsville of 1853 did 
not confer upon that city any title or interest 
belonging to the state of Texas in and to the 
land which was owned by the town of Mata- 
moras on December 18, 1836. 

10. "Where there was a mixed possession of 
the property in controversy, and had been a 
continual contest of the parties over it, and 
absence of actual possession by either party of 
a great portion of the property, and a litigation 
of long standing respecting the title to it: 
EcUl, that no plea of prescription by either 
party would hold good. 

[See note at end of case.] 

At law. This was an action of trespass 
to try title [by the city of Brownsville against 
Maria Josef a Gavazos and others]. The 
parties waived a jury and submitted the is- 
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sues of fact as well as of law to the court. 
[Judgment for defendants,] 

The lands in controversy were occupied 
by the city of Brownsville, Texas, opposite- 
Matamoras, Mexico. They had been part 
of the ejidos, or town tract, of Matamoras, 
which extended on both sides of the Rio- 
Bravo or Rio Grande. Texas chartered the 
city of Brownsville in 1852, and grant3d to- 
it these lands, claiming them as part of the- 
public domain. This charter was repealed 
in 1802. A new charter was granted in 1853^ 
confirming to the citizens all their rights, 
but not in terms renewing the srant of the- 
lands. This was the city's title. The de- 
fendants represented the original owners of 
the tract, and contended that the ejidos were 
never lawfully expropriated for public user 
the land owner having never been settled 
with for the lands, which was a prerecLuisite 
under the constitution of Tamaulipas, under 
which the expropriation was attempted in 
1826. Hence,, the defendants claimed title 
tmder the original land owner, whose grant 
was made in 1781, and was not disputed. 
This was a second suit to try this disputed 
title. The first was commenced by Basse- 
and Hord against the city of Brownsville in 
1854, and terminated in June, 1872", in favor 
of the city. See City of Brownsville v. 
Basse, 36 Tex. 461. StiUman and Hale, 
original defendants in the present suit, pur- 
chased out Basse and Hord whilst the first 
suit was pending. By a law of Texas-. 
(Pasch. Dig. § 5298), a judgment against the 
plaintifE in trespass to ti-y title is conclusive, 
unless he commences a second suit within a 
year afterwards. In this case the defendant 
in the first suit commenced this second suit, 
and the defendants did not institute any 
suit within the year. This raised a question 
of res judicata, but the court held, as the fol- 
lowing opinion shows, that the institution of 
a suit by the original defendants against the 
grantees of the original plaintiffs relieved' 
the latter from the obligation of commencing- 
a suit; that they could defend their title in. 
this suit At all events, within the year, the 
defendants in this suit had filed a plea, set- 
ting up that they were owners of the land? 
claimed by the plaintiff, and demanded dam- 
ages for trespass committed thereto by the 
plaintiff. The com-t held this to be substan- 
tially a plea in reconvention, and allowed 
the defendants to amend it so as to' make it 
more strictly such a plea in form as weU as- 
in substance. During the progress of the- 
trial, a question of evidence was raised^ 
whether the laws Of Tamaulipas, in whose 
limits the premises in question formerly lay, 
must be proven, or could be judicially no- 
ticed by the court. It was held, that the 
court should take judicial notice of them, 
on the general ground, that the former laws, 
of a country, still affecting its landed estates,, 
are to be regarded as domestic and not for- 
eign laws, as is done in. Louisiana with re* 
gard to the old Frenck and Spanish laws,. 
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and in common law states with regard to 
tlie old English laws. Ennis v. Smith, 14 
How. [55 U. S.] 426; U. S. v. Turner, 11 
How. [52 U. S.] 664. 

Nestor Maxan, Stephen Powers, and T. N. 
"Waul, for plaintiff, cited Blair v. Odin, 3 
Tex. 288; Lewis v. San Antonio, 7 Tex. 300; 
De Varaigne v. Fox [Case No. 3,836] ; Bissell 
V. Haynes, 9 Tex. 584; Bass v. Fontleroy, 11 
Tex, 698; Townsend y. Greeley, 5 Wall. [72 
U. S.] 326; U. S. v. Kocha, 9 Wall. [76 U. S.] 
639, 641; Recopilation d© las Leyes de las 
Indias, lib. 4, tit. 5; law 6 (2 White, Recop. 
44, marg. 34); Constitution of Tamaulipas, 
arts. 13, 92; Town of Refugio v. Byrne, 25 
Tex. 193; George v. Thomas, 16 Tex. 74; 
Guitard v. Stoddard, 16 How. [57 U. S.] 512; 
Glasgow V. Hortiz, 1 Black [66 TJ. S.] 601. 
As to necessity of compensation. Cooley, 
Const. Lim. 560; Railroad Co. v. Ferris, 26 
Tex. 601; 2 Kent, Comm. 339, note (b); Rog- 
ers Y. Bradshaw, 20 Johns. 744; Smith v. 
Taylor, 34 Tex. G06. Action of authorities 
conclusive. Strother v. Lucas, 12 Pet. [37 
U. S.] 437; Jenkins v. Chambers, 9 Tex. 167. 
Authority of the congress of Tamaulipas. 
Const art. 92; Goode v. McQueen's Heirs, 3 
Tex. 256; Houston v. Robertson, 2 Tex. 25; 
U. S. V. Palmer, 3 Wheat. [16 U. S.] 010; 
Foster v. Neilson, 2 Pet [27 U. S.] 309; XI. 
S. V. Arredondo, 6 Pet [31 U. S.] 711; Garcia 
v. Lee, 12 Pet. [37 U. S.] 520; Williams v. 
Suffolk Ins. Co., 13 Pet [38 U. S.] 415; Lu- 
ther V. Borden, 7 How. [48 U, S.] 56; Hal. Int. 
Law, 117; Wheat Int Law, 161, 165; Elmen- 
dorf V. Taylor, 10 Wheat. [23 U. S.] 152, 159, 
169; Powell t. De Blane, 23 Tex. 76; Oava- 
20S V. Trevino, 35 Tex. 165. The act of 1850 
i(lst charter of Brownsville) is equivalent to 
office found and regrant Town of Refugio 
T. Byrne, 25 Tex. 200; U. S. v. Repentigny, 
5 Wall. [72 U. S.] 267; Bennett v. Hunter, 9 
Wall. [76 V. S.] 336; Weber v. State Harbor 
Com'rs, 18 Wall. [85 U. S.] 71. Texas was 
legitimate successor to the rights of the city 
■of ilatamoras Blaii' v. Odin, 3 Tex. 297; 
Chouteau v. Eckhart, 2 How. [43 U. S.] 374; 
Goode v. McQueen's Heirs, 3 Tex. 241; U. S. 
V. Repentigny, 5 Wail. [72 U. S.] 276. The 
grant of 1850 was irrepealable. Cooley, 
Const Lim. 235-239; Schulenberg v. Harri- 
man, 21 Wall. [88 U. S.] 44; Rice v. Minne- 
sota & N. W. R. Co., 1 Black [66 U. S.] 358; 
City of Brownsville v. Basse, 36 Tex. 501. 

J. R. Cox, W. P. Ballinger, and T. N. Jack, 
for defendants, cited Bass v. Fontleroy, 11 
Tex. 698; the act to confirm old patent, 
passed February 10, 1852, took effect April 
1, 1852; the act to incorporate Brownsville, 
of February 7, 1853; Chouteau v. Eckhart, 2 
How. [43 U. S.J 373; Townsend v. Greeley, 
5 Wall. [72 U. S.] 336; McMullen v. Hodge, 
5 Tex. 82; Cooley, Const Lim. 507, 508; 
Mitchell v. Bass, 26 Tex. 372. 

Before BRADLEY, Circuit Justice, and : 
MORRILL, District Judge. 
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BRADLEY, Circuit Justice. The property 
in question is within the boundary lines of a 
tract of fifty-nine and one-half leagues called 
the Espiritu Santo tract granted by the Span- 
ish government to one De la Garza in 1781, 
which grant was recognized by the legisla- 
ture of the state of Texas, by the "act to re- 
linquish the right of the state to certain 
lands therein named," approved Februai-y 
10, 1852. It is conceded by both parties 
that for several years prior and up to the 
5'ear 1826, one Dona !Maria Francisca Ca- 
vazos was seized of the Espiritu Santo tract 
(including the lands in dispute) by regular 
deraignment of title imder said gi-ant Ma- 
dame Cavazos died in 1835, and devised the 
Espiritu Santo tract to three parties (one of 
whom was Dona Maria Josef a Cavazos), 
who, by an act of partition between the par- 
ties, became seized of that portion of the 
tract on which the premises in dispute are 
situated. A portion of these premises she 
subsequently conveyed to other persons, un- 
der whom the other defendants claim by reg- 
ular deraignmeint of title. So that the de- 
fendants have shown title to the land in dis- 
pute for the several parts which they re- 
spectively claim, unless the plaintifC can 
show a better title. This the plaintiff, the 
city of Brownsville, attempts to do. The 
title set up by the city is a title by "a proceed- 
ing for expropriation, by which, as they al- 
lege, the premises in dispute were expropri- 
ated as part of the ejidos (or town lands) of 
the city of Matamoras in 1826 and 1827. 

To explain the nature of this claim, it is 
necessary to advert to the fact that by the 
Spanish laws, which were in operation in 
Mexico, every corporate town became, by 
virtue of the act of incorporation, entitled to 
lay out and appropriate for the public use of 
the town, for streets, squares, building sites 
and small holdings or labors for the people, 
a town tract of four square leagues, to be 
two leagues square when admissible. The 
text of the law is found in 2 White, Recop. 
44 (marg. 34) § 59. And see Chouteau v. Eck- 
hart, 2 How. [43 V. S.] 373; Townsend v. 
Greeley, 5 Wall. [72 U. S.J 336; Hart v. 
Bm-nett, 15 Cal. 542. Mexico separated 
from Spain about the year 1821, and the 
several states adopted constitutions of gov- 
ernment retaining, however, the Spanish 
laws as far as they were applicable to their 
new circumstances. Amongst the rest, the 
state of Tamaulipas, which comprised the 
territory on both sides of the Rio Grande, 
in the lower part of its course, adopted a 
constitution in 1825, by the 13th article of 
which it was declared as follows: "Neither 
the congress nor any other authority shall 
be- able to take the property, even that of the 
least importance, of any private individual. 
When it shall become necessary for an object 
of a common recognized utility to take the 
property of any person, he shall first be com- 
pensated upon the examinat,ion of arbiters 
appointed by the government of the state 
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and the interested parties." This was also 
substantially the old Spanish law. On the 
28th of January, 1826, the congress of Ta- 
maulipas constituted Matamoras (before 
■called Refugio) a town, with power to take 
the necessary proceedings to ascertain the 
title to the land on which it was established, 
causing indemnification to be made agreea- 
bly to law, if it should belong to an individ- 
ual. The town council in due time proceed- 
ed to take measures to lay out the ejidos. 
They caused the land owners to be notified 
and a survey to be made, in August, 1826. 
This survey took for its centi*al point the 
center of the public square in Matamoras, 
and the ejidos was made to embrace a tract 
two leagues square, extending one league 
north, one league south, one league east, and 
one league west of this point. It was thus 
made to extend across the Rio Grande, and 
to include about a league and a half of the 
land of Madame Oavazos, which league and 
a half is the present site of the city of 
BrownsvUle, and is the property in dis- 
pute. The survey having been made, the 
next thing to be done to condemn the land 
for the ejidos, or town lands, was to make 
the required indemnification to the owner. 
Before this was done, the property, accord- 
ing to the constitution, could not be taken by 
the city. 

But here a difficulty occurred. The indem- 
nification must be made upon the examina- 
tion of arbiters appointed by the government 
of the state and the interested party. But 
Madame Oavazos refused to co-operate in 
the matter; she opposed the whole proceed- 
ing. It took from her her best land, along 
the river front, and even took the farm 
which she had under her private cultivation. 
Various efforts were made to compose the 
difficulty, but in vain. At last the state con- 
gress, on the loth of October, 1827, made a 
. decree to the following effect: "The govern- 
ment, in the use of its powers, will see that 
the civil authorities of Matamoras compel 
Dona Rita Gii'on (another contestant) and 
Dona Francisca Oavazos to obey the consti- 
tution and the laws. If, being notified the 
second and third time, those ladies refuse to 
appoint arbitere for the corresponding indem- 
nification of the lands which are to be taken 
for ejidos, the aynntamiento wiU. proceed to 
their occupation and survey without citing 
them further. Should the parties or their 
heU's hereafter ask for the indemnification 
of their lands, and be willing to name an 
arbiter, as required in the 13th article of the 
constitution of this state, a new measure- 
ment shall be made, if they desire it, and the 
land they asked for before shall be given 
them as a recompense. This resolution shall 
be communicated to the government, in or- 
der that, acting in accordance with it in the 
present case, it may serve as a general rule 
in all others that may occur, until a basis 
to be observed may be established by law." 
The effect of this dftcree is much controvert- 



ed by the parties. The plaintiff insists that 
it was an adjudication in rem for the expro- 
priation of the lands without compensation 
to the owners, if they continued recalcitrant, 
reserving to them, however, a right to obtain 
compensation at any future time by apply- 
ing therefor. The defendants insist that it 
merely authorized a user of the lands with- 
out expropriation, until the parties chose to 
accept the terms proposed by the govern- 
ment. The validity of this decree we are 
not at liberty to question. It was an act ot 
the highest tiibunal known to the laws of 
Tamaulipas— a tiibunal invested with s\i- 
preme judicial as well as legislative author- 
ity. It does not belong to us to say that its 
acts or decrees were unconstitutional. Hous- 
ton V. Robertson, 2 Tex. 25-28. So far as 
we are concerned, it was sole judge of its 
powers, and its acts must be accepted by us 
as having imdoubted validity. The true con- 
struction and effect of the decree are alone to 
be sought by us. To arrive at these, we are 
authorized to look at all the circumstances 
of the case, the conduct of the parties, the 
government's own views on the subject, and 
any other light within our reach. 

The most obvious view of the question, 
as it first presented itself to my mind, was 
this: That as the land owner refused to 
avail herself of the privilege accorded to 
her by the constitution, the legislatm-e could 
authorize the taking of the land without 
compliance with the condition of fiorst mak- 
ing compensation, and that this was what 
the legislature did; that the taking which 
ensued was followed by all the incidental 
rights and transfer of title which accompany 
a taking in any case; in other words, that 
the expropriation was complete, but the 
party had a reserved right to claim indem- 
nification whenever she chose to ask for it 
and comply with the constitutional requi- 
sition. The district judge took a different 
view, and held that the occupation author- 
ized by the decree was a mere usufructuary 
one, liable to be terminated in case of fail- 
ure to make due compensation, when it 
should be asked for, and not ripening into 
title until such compensation should be 
made. The language of the decree, com- 
pared with that of the constitution, lends 
force to this view. The word used in the 
constitution is "property" (propiedad); the 
word used in the decree is "occupation" 
(occupacion). These words seem to have 
about the same distinction in the Spanish 
law as in the English. One indicates title; 
the other mere possession and use. Occu- 
pation is possession. It confers title where 
no owner existed before, or where the former 
owner had abandoned the thing occupied. 
But where an ownership or dominion ali*eady 
exists, it amounts only to possession and use. 

The city authorities of Matamoras pro- 
ceeded to ti'eat the land as ejidos, granting 
a large number of labors, or town holdings 
on it; but the question of indemnity would 
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not be laid. It was agitated until the death 
of Madame Cavazos, in 1835, and afterwards 
until the United States took possession of 
the country in 1848, up to which period the 
state of Tamaulipas continued to exercise 
de facto jurisdiction over the country. In 
1831, the matter was brought to the atten- 
tion of the general government again, which, 
on the 29th of June in that year, made an 
order that the ayuntamiento of Matamoras 
should give information respecting the state 
of the affairs of the ejidos, and directing 
the first alcalde to order llie owners of the 
land to present themselves at the capital, 
Victoria, in person or through an agent, 
within a reasonable time, to be named, so 
that, hearing the attorney general of finance, 
the indemnification to all might be agreed 
upon. In 1834, this order was served by 
the city authorities on the owners a second 
time, notifying them that this would- be the 
last notice, and, if they did not appear, they 
would suffer the damages of the law for in- 
terposing obstacles in so important an affair. 
All this seems to indicate on the part of the 
city a conviction that its title was not en- 
tirely beyond dispute, and needed further 
support, and on the part of the government 
a lilie view of the case. The answer of 
Madame Cavazos to this summons is given 
in evidence. She was told to appear be- 
fore the supreme government and present 
the titles of the property, in order that the 
dimensions of the ejidos lands which affect- 
ed her might be determined. She declined 
to go or send, giving as an excuse that she 
was too old, but said in substance that she 
would receive her indemnification in money, 
and would submit to whatever the govern- 
ment might order. This is her last appear- 
ance on the scene. No evidence is given to 
show that any money was ever paid, or 
that any mode of estimating the amount 
due, different from that required by the con- 
stitution, was ever devised by the govern- 
ment. The defendants show some supple- 
mentary proceedings taken in 1841, for a 
resurvey of the ejidos, in which the Cavazos 
family were represented, and, it seems, ac- 
quiesced. But the survey was not satisfac- 
tory to the town authorities, and they re- 
fused to receive it, although they had or- 
dered it. 

The defendant also offers in evidence cer- 
tain proceedings which took place before 
the state congress in September and October, 
1848. The uatm-e and object of these pro- 
ceedings were not distinctly explained to us 
during the reading of the evidence, and we 
held them under advisement. "We have 
since examined them, and find them to be 
this: After the treaty of Guadalupe Hidal- 
go, which was signed Jlay 30, 1848, the 
Mexican authorities yielded all daim to 
jm^isdiction east of the Rio Grande. There- 
upon the city authorities of Matamoras pro- 
posed to sell out to private parties— specula- 
tors from the United States— the ejidos of the 



city on the Texas side. John Treanor, one 
of the now defendants, representing the 
Cavazos family, and particularly Dona Jose- 
fa, one of the defendants, applied to the 
general government for an injunction (or 
what is equivalent thereto) to prohibit the- 
ayuntamiento from making any such sale,. 
on the ground that it had no right to do 
this, and that it would injure the owners. 
The ayuntamiento put in an answer, setting 
up the claim of the city. The matter was 
presented to the congress of Tamaulipas, 
who referred it to a committee, and that com- 
mittee made an elaborate and able report, 
in which they take the gi'oimd that, as com- 
pensation had never been made, which they 
held to be an indispensable requisite, the 
right of property was never perfected, 
and that as no expropriation could now be 
made, in consequence of the change of 
government, the original owners were en- 
titled to receive back their lands, and were 
not confined to compensation; that alienation 
of the lands would not be a public use, but 
a private speculation. They say "the right 
of expropriation has another and more noble 
origin; its object is not to increase the re- 
ceipts of the public revenues, but to. pro- 
vide for the well-being of the community." 
They add that it might also produce com- 
plications with the government of the United 
States of the North, which would, perhaps, 
justly contend that property belonging to 
a municipal body must be considered as pub- 
lie property. Hence, the committee recom- 
mended the congress to adopt a resolution 
to the effect that, it being provided by the 
13th article of the former constitution and 
the 71st article of the present that in no 
case can expropriation be made without pre- 
vious compensation; and this not hav- 
ing been made as to the ejidos, situated on 
the left bank of the Bravo, the ayuntamiento 
of Matamoras has not acquired a riglit of 
property in that portion, and consequent- 
ly its former owners preserve it. This reso- 
lution was adopted by the congress on the 
20th of October, 1848. We reject these pro- 
ceedings as evidence of any res judicata 
binding on the parties in this case, because 
the congress of Tamaulipas had ceased to 
have any jurisdiction over the land in ques- 
tion. But as an authority on the law of 
that state, and as bearing upon the con- 
struction and effect of the decree of October 
15, 1827, it possesses the highest value. The 
congress had jmisdiction of the parties be- 
fore it, and of the subject matter. The 
city of Matamoras proposed to make a sale 
and conveyance which would have greatly 
injured and embarrassed the owners of the 
Cavazos title, by casting a cloud upon it, 
and perhaps inciting litigation. They ap- 
plied to the supreme government for relief, 
and that govei-nment decided against Mata- 
moras. It is a decision of the legal question 
on a case properly made, and, as such, it 
is worthy of great respect at our hands^ 
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In the light of this decision, and of the other 
transactions which took place after the de- 
cree of October 15, 1S27, we are brought to 
the conclusion that the decree and the pro- 
ceedings under it did not have the effect to 
transfer to the city of Matamoras the title 
to the lands. 

But if we are wrong in this conclusion, 
there is another point that is fatal to the 
claim of the plaintiff. As a corporation, the 
existence of the plaintiff commenced with 
the act of incorporation, passed February 7, 
1853, and it has never received from any 
source the title of Matamoras, if such title 
had been outstanding, and hence, not having 
any title of its own to stand on, it must fail 
in this action. The only title on which it re- 
lies is its charter. But that confers no title. 
It confirms to the citizens of Brownsville, as 
incorporated by the act, all property, rights 
in action and claims to property which were 
held, owned, occupied and enjoyed by the 
citizens of said city under the previous char- 
ter of 1850, which had been repealed, but it 
confirms nothing and grants nothing to the 
coi-p oration of Brownsville. The first char- 
ter did; it relinquished to the corporation all 
the right, title and interest of the state in 
and to the land that was owned by the town 
of Matamoras on the 19th of December, 
1836. But this charter was repealed on the 
1st of March, 1852, and with it the estate, if 
any was acquired, reverted to the state of 
Texas. But on the supposition that on the 
10th of December, 1836, there was an out- 
standing estate in the city of Matamoras, in 
■virtue of the expropriation proceedings, that 
estate, according to the weight of the later 
authorities, would revert to the original own- 
ers of the land when the purpose of the ex- 
propriation became incapable of further ac- 
complishment, or ceased to exist Expropri- 
ation is a seizm-e of so much of the owner's 
property as is necessary for the public pur- 
pose. A seizure of more, by adverse pro- 
ceedings, would be an abuse of the power. 
It follows, therefore, that when the purpose 
is accomplished, or has ceased to exist, the 
residue of the property belongs to the origi- 
nal owner. But this reverter must be sub- 
ject to any bona fide rights that may have 
lawfully accrued in the meantime. If the 
citizens of Brownsville, as holders of labors, 
acquired a right of perpetual occupancy at a 
certain rent, or any higher degree of title, 
they could not be deprived of it. And this 
was probably what was intended to be ex- 
pressed in the charter of 1853. The question 
whether any rights of beneficial ownership, 
requiring the constitution of a trust for their 
support, existed in the citizens of Browns- 
ville, as a body, by virtue of the charter of 
1850, after its repeal, was brought before the 
supreme court of Texas in the case of Bass 
V. Fontleroy, 11 Tex. 698, and the court held 
that all lands held by the city for public pur- 
poses were liable to be disposed of by the 
legislature; and that all grants and trusts 
4FED.CAS. — 30 



created by the first charter were extin- 
guished by its repeal. But the individual 
citizens, as such, might have rights which 
were valuable, and which ought to be re- 
stored to them. This is all that was done by 
the new charter of 1853. We are of opinion, 
therefore, that the state did not convey any 
property to the present corporation of 
Brownsville, even if it had any to convey; 
but we are also of opinion that the state had 
nothing to convey, as derived from the cor- 
poration of Matamoras. The conclusion fol- 
lows that the defendants hold the title of the 
property in dispute under the Garza grant of 
1781, duly confirmed by the act of 1852. 

The plea of res judicata we do not think 
can be sustained. It is true that Basse and 
Hord, the parties under whom the heU'S of 
Stillman and Hale claim, brought suit for 
the same property now defended for by them 
against the city of Brownsville in 1854, and 
a decision was rendered in favor of the city 
by dismissing the suit on the 27th of June, 
1872, and no suit was brought by Basse and 
Hord, or the defendants, Stillman and Hale, 
within the year required by the statute of 
Texas; but they have a sufficient excuse for 
not bringing it. The city, within ten days 
after the termination of that suit, instituted 
this suit against them for the self same prop- 
erty. In our judgment, this dispenses with 
the necessity of the defendants bringing a 
suit. The reason for it ceases. The object 
of the statute is, if parties are not satisfied 
with the result of one action, to compel them 
to relitigate the matters without unnecessary 
delay, and a year Is fixed for the purpose. 
But the defendant in the former suit, the suc- 
cessful party therein. Itself commenced the 
relitigation almost immediately. The object 
of the statute was answered, and it would be 
promoting unnecessary and vexatious litiga- 
tion to require the present defendants to 
bring a suit also. And, even if a plea of re- 
convention were necessary in order to satisfy 
the equity of the statute, we think that such 
a plea has been put in— not full and clear at 
first, but rendered so by amendment after- 
wards—which it was within the discretion of 
the court to allow. As to the pleas of pre- 
scription, we think that, under the circum- 
stances of this case, the mixed possession 
that has ever existed, the continual contest 
of the parties, the pending of litigation from 
1854 to the present time, and the absence of 
actual possession by either party over a great 
portion of the property, no prescription can 
be claimed, and the decision of the case must 
rest on the documentary title. 

Our decision is in favor of the defendants, 
as follows: 

"We find against both parties in fact, on 
the issues of prescription; and, as a matter 
of law, we find for the defendants on the 
question of title, namely, that the defendants 
are seized in fee of the respective parts and 
portions of the lands claimed by the petition, 
for which they respectively defend, and that 
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the plaintiff is not so seized; and, as a con- 
sequence of tliis finding, we also find the de- 
fendants not guilty, as they have severally 
pleaded; subject, however, to the disclaimer 
filed by the defendants— the lands and prem- 
ises disclaimed not being embraced in this 
judgment. And we give judgment for the 
defendants, that they severally recover the 
said lands in the parts and portions respect- 
ively claimed by them in th© pleadings in 
the cause, and that, as to the action and de- 
mand of the plaintiff, they gc thereof with- 
out day, and recover their costs. 

[NOTE. The plaintiff brought error to the 
supreme court, which affirmed the decision 
below, agreeing with the holding of the cir- 
c;uit court as to the validity of the proceedings 
taken for the expropriation of the premises as- 
signed to Matamoras as common lands or 
ejidos, and assigning, as grounds for such af- 
firmation, that the decree of the congress of 
Tamaulipas merely authorized the use of the 
lands without expropriation until indemnifica- 
tion to the owner should be made as proposed 
by the government, and that the resolution of 
the congress declaring that the corporation of 
Matamoras had not acquired any property in 
the ejidos in question, but that they were re- 
served to their ancient owners, while not bind- 
ing on the state of Texas or prior purchasers 
or alienees of the corporation, was an interpre- 
tation of the meaning of the constitution and 
former decree of the state of Tamaulipas, 
which the court should respect as a decision 
touching the law of that state; and also that 
the Texas statute giving the dissatisfied party 
a right to a second trial did not bar the de- 
fendants from setting up their claim in a suit 
against them respecting the same land brought 
within the required period; and, further, that 
under the circumstances no prescription could 
be claimed, the rights of the parties depending 
on the documentary evidence of title. City of 
Brownsville v. Cavazos, 100 U. S. 138.] 
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Case No. 2,044. 

In re BRUCE. 

[6 Ben. 515.]* 

District Court, S. D. New York. May, 1873. 

Baxkruptct — Proof of Debt — Rent — Consider- 
ation OF IXDOKSEMBNT— JDDGSIENT SeT ASIDE. 

1. B., before he became bankrupt, hired 
premises, and afterwards sold out his business 
to his brother, and surrendered the premises 
to him, but still paid the rent, and afterwards 
directed the landlord to relet them, as he was 
not able to pay the rent, and agreed to be ac- 
countable for the rent till they were relet: 
Held, that a proof of debt for the rent till the 
premises were relet was valid. 

2. B. also agreed to furnish money to H., 
to take out a patent, and to pay the expense 
of taking it out, and received an interest in the 
patent. Thereafter a note made by H., and 
indorsed by B., was given to J., ifor work done 
as a chemist on the patent: Held, that J. 
could prove the note as a valid claim against 
the estate of B. 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



3. A claim of de' t was offered by the pe- 
titioning creditors against B.'s estate, founded 
upon a judgment. It appeared that, subsequent 
to the presentation of the proof of debt, the 
court in which the judgment, which was enter- 
ed on an inquest, was obtained, had opened 
the inquest and set aside the judgment: Held, 
that the proof of debt must be expunged. 

In bankruptcy. In this case, the register 
certified to the court that a daim which had 
been presented, for the rent of certain prem- 
ises, was objected to by the bankrupt [Cos- 
more G. Bruce], on the ground that he did 
not rent the premises for the time claimed; 
that the facts were, that the banki-upt hired 
the premises on May 1, 1871, and about 
July 1, 1S71, he sold out his business to his 
brother, and sui-rendered the premises to 
him, but paid the rent for August and Sep- 
tember to the landlord's agent, and in De- 
cember told the agent to relet the prem- 
ises, and he would be accountable for the 
rent tiU they were relet, and they were not 
relet tiU March 1, 1872. The register gave 
his opinion that the bankrupt was liable for 
the rent up tiU March 1, 1872. 

BLATCHFORD, District Judge. I concur 
in the conclusion of the register. 

The register also certified that a claim 
presented by Samuel H. Johnson as a cred- 
itor had been objected to by the bankrupt, 
as being founded on an indorsement of a 
note by the bankrupt, for which he received 
no consideration; that it appeared that a 
few days before the date of the note,,Hogel, 
the maker of the note, and the bankrupt, 
made an agreement that the bankrupt should 
furnish said maker with money to take out 
a patent, and that the bankrupt was to pay 
the expense of taking it out; that the note, 
indorsed by the bankrupt, was given to 
Johnson for labor as a chemist upon the 
patent; that most of the work had been done 
before the making of the agreement; and 
that, under the agi-eement, the bankrupt re- 
ceived an interest in the patent, prior to the 
making of the note. The register certified 
that the claim was a legal one, and must be 
allowed. 

BLATCHFORD, J. I concur in the con- 
clusion of the register. 

The register further certified that the bank- 
rupt had objected to the proof of debt of the 
petitioning creditors, on the ground that the 
debt was founded on a judgment which had 
been set aside by the com-t in which it was 
obtained, and that it appeared that the 
judgment in question, which had been en- 
tered on an inquest against 'the bankrupt, 
had been vacated by the court, subsequent 
to the presentation of the proof of debt. 
The register gave his opinion that the cred- 
itors might be allowed to attach to their 
daim a statement of the items on which it 
was founded. 

BLATCHFORD, J. As the proof of debt 
is on the judgment, and the judgment no 
longer exists, the proof of daim must be ex- 
punged. 
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Case No. 2,045. 

In re BRUCE. 

[9 Ben. 236; ^ 16 N. B. R. 318.] 

District Court, D. Vermont. Oct. Term, 1877. 

MoiiTQAGE — Property Taken prom the Premises 
—Crops— BANKRTJPTcr— Assignee's Expenses. 

1. Where a mortgagee, after condition broken 
of his mortgage, which was valid under the 
bankrupt law, and covered a large part or all 
of the real estate of the bankrupt, notified the 
marshal and the assignee of the bankrupt when 
they took jwssession of certain wood, logs and 
timber that had been removed from the prem- 
ises by the mortgagee, and certain grass and 
■crops unharvested, that he claimed fiie whole 
under his mortgage, Jidd, that the mortgage 
Jien was estensive enough to cover the wood, 
etc., whether on the premises or not, and the 
crops, if he had chosen to enter and take them 
after condition broken, and that the marshal 
■and assignee must be considered as taking pos- 
session of them for him. 

2. That the reasonable expenses of securing 
this property might be allowed to the' assignee, 
and on payment thereof by the mortgagee the 
property might be delivered to him. 

jTii bankruptcy. The assignee and James 
W* Brock, mortgagee of land belonging to 
the bankrupt, William Bruce, submitted an 
agreed case for the determination of the 
court as to who was entitled to certain prod- 
Tiets of the mortgaged land, and the court 
made an order in faVor of the mortgagee.] 

C. H. Pitkin, for Brock. 
S. O, ShTurtleff, for assignee. 

WHEELER, District Judge. From this 
special "case submitted to the court by the 
assignee of James W. Brock, it appears that 
Brock: is a mortgagee of a large part or 
all of the real estate of the banlcrupt, with 
condition of the mortgage broken before the 
proceedings in bankruptcy; that at the com- 
mencement of the proceedings there was a 
CLuantity of bark, wood and timber on the 
mortgaged premises, and of logs a short 
distance from the premises, all severed there- 
from by the mortgagee, and grass and other 
crops standing thepeon unharvested; that 
the mortgage estate is inadequate secm*ity, 
and the mortgagee notified the marshal when 
he seized the property of the bankrupt, and 
the assignee when he took possession of it, 
that he .claimed the whole; and that this 
property and its expenses have been kept 
separate from the estate. Both daim title 
to it, and their rights to it are submitted 
for determination. There is no pretence but 
that the mortgage is valid against the pro- 
visions of the bankrupt act, nor but that 
the assignee took precisely the same estate 
that the bankrupt as mortgagor had. After 
condition broken, the mortgagee, as against 



* [Reported by Robert D. Benedict, Esq., and 
Benj, Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



the assignee, standing in the place of the 
mortgagor, had the right to all the bark, 
wood and timber cut from the premises, 
-whether on them or not, and could have 
maintained an action of trover for it Lang- 
don V. Paul, 22 Vt 205. This shows that 
the mortgage lien is extensive enough to 
cover all this pi'operty, and that lien is 
saved by the provisions of the act. 

And after the law day had passed, the 
mortgagor held possession subject to the 
right of the mortgagee, which, was a riglit 
to enter and take possession of the land and 
all crops, even of those that would be em- 
blements in cases of tenancy where the 
rules of law relating to emblements would 
be applied. 1 Washb. Real Prop. (1st Ed.) 
515. In this case it does not appear whether 
the crops are such as would be denominated 
emblements or not, for none are specifically 
mentioned except the grass crop, and that, 
because it would not require annual sowing, 
would not be. But if some of the other 
crops are such as would be sown or planted 
annually, and would be emblements, it would 
make no difference, for the mortgagor as 
tenant of the mortgagee is not entitled to 
emblements. Id. 106. So the lien by the 
mortgage was broad enough to cover all 
these crops if the mortgagee chose to enter 
and take them, although if taken by the 
mortgagor before such entry, or some equiv- 
alent, he would not be accountable to the 
mortgagee for- them. The timber cut from 
the land would be a part of the inheritance, 
and would belong to the mortgagee as a 
part of the estate after severance, while an- 
nual crops, emblements or not, before sev- 
erance would be a part of the estate, but 
afterwards not, and only a part of the 
profits belonging to the mortgagor. Walker 
V. King, 44 Vt 601. 

In this case the mortgagee did not ac- 
tually enter and take the crops, and could 
not without disturbing the possession of 
the marshal and assignee, but he went as 
far in that direction as he lawfully could. 
He made claim of them in respect to this 
right, and as they kept the possession and 
took the crops after that, and still hold them, 
they must hold them subject to his right 
to take them, and be considered as. taking" 
them for him. As the assignee stands as 
having taken them for him, the expense at- 
tendant upon the taking should be borne by 
him. Therefore, let an order be entered that 
James W. Brock is entitled to this property 
for the secm^ity of his mortgage debt sub- 
ject to the claim of the assignee for his 
reasonable expenses about securing it, and 
that the assignee deliver the same to him 
on payment of such expenses, to be ascer- 
tained by the resister, imless agreed to, or 
redeem his mortgage. 
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Case No. S,046. 

BRUCE T. The AMERICA. 

CNewb. 195; ^ 35 Hunt, Mer. Mag. 454.] 

District Court, N. D, Ohio. April Term, 1856. 

Shipping— LiExs — Seamen's Wages — Supplies 
AND Repaiks— To What Attaches — ^Pkiohities. 

1. The maritime lien of seamen for their 
wages, and material men for supplies and re- 
pairs, is a species of proprietary interest in the 
ship or vessel itself, and which, except on pay- 
ment, cannot be divested by the acts of the 
owner or by any casualty. 

2. Such iien adheres to the ship and all its 
parts, wherever found, and whoever may be 
the owner. It attaches to the parts of a dis- 
mantled vessel the same as to a ship or vessel 
in Integra. 

[Cited in Collins v. The Port Wayne, Case 
No. 3,012.] 

3. Wherever there is a maritime lien it may 
be enforced in the admiralty by a proceeding 
in rem. And when the parts of a wrecked ves- 
sel are saved by the owners and not by sailors, 
the court, in marshaling the liens and disposing 
of the proceeds of the sale of the property, will 
order payment in discharge of the liens, 1st, 
to seamen; 2d, to material men. 

[In admiralty. Libel in rem by Elijah K. 
Bruce a?:ainst the taclde, apparel, and furni- 
ture of the steamboat America for materials 
fiurnished. Decree for libelant.] 

The case was heard upon the following 
statement of facts: It is agreed that Bruce, 
the libelant, is a citizen and resident of the 
state of New York: that the steamboat 
America was owned and enrolled in the 
state of Ohio at the time when the debt for 
materials sued for was conti'aeted, and at 
the time she was lost off Point au Pelee, 
on-Lake Erie: that said debt is unpaid and 
would be a good and valid claim against 
the steamboat America, were she stin navi- 
gating the lakes: that some time in Novem- 
ber, 1854, said steamboat was sunk ofif Point 
au Pelee, in Lake Erie, and after vain en- 
deavors to raise lier, was dismantled by her 
owners, and such of her rigging, apparel, 
furnitm*e, machinery, &c., as could be re- 
moved, was taken from her; and for the 
pm'pose of getting the iron, which composed 
her in part, she was bm'ned to the water's 
edge: that such of the apparel, rigging, fur- 
niture, machinery and iron, as had been thus 
saved, was brought to Cleveland and seized 
by the marshal, in this suit. It is admitted 
that the steamboat America, as a water 
craft, is wholly abandoned. 

Backus & Noble, for libelant 

The liens of material men and seamen, 
were equal and of the same nature and 
effect on tlie water craft, except the right 
of priority of the seamen in marshaling the 
liens. TJie Mary Ann [Case No. 9,195]; The 
Jerusalem [Id. 7,294]; Conk. Adm. 14, 52, 60; 
Abb. Shipp. 179, 292; Bee, 78 [North v. The 
Eagle, Case No. 10,309] ; [The General Smith] 
4 Wheat [17 U. S.] 438; [The St. Jago de 

^ [Reported by John S. Newberry, Esq.] 



Cuba] 9 Wheat [22 U. S.] 409; 3 Kent 
Comm. 168; 1 Paine, 620 [The Robert Ful- 
ton, Case No. 11,890]; 2 Paine, 131 [The 
Wave v. The Hyer, Case No. 17,300]; Gilp. 
1, 184 [Phillips V. The Thomas Scattergood, 
Case No. 11,106; Brackett v. The Hercules, 
Id. 1,762]; and rules 8, 12, and 13 of the 
admiralty practice. 

Spalding & Parsons, for claimant 

The lien of material men becomes extinct 
when the vessel is wrecked or derelict The 
rule of maritime law, that the "mariner's 
lien attaches and adheres to the last plank 
of the ship," should not apply to the liens of 
material men. 1 Hagg. Adm. 227; Abb. 
Shipp» 754; The Elizabetli and Jane [Case 
No. 4,356]; The Eastern Star [Id. 4,254]; The 
Dawn [Id. 3,666]; The Louisa [Id. 10,052]; 
and rule 12 of the admiralty practice. 

Before WILLSON, District Judge. 

NOTE [from original report by Mr. New- 
berry], "I have not been able to obtain the 
opinion of the judge in full; so I am obliged to- 
content myself with the syllabus of the ease." 
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Case No. 2,047. 

BRUCE et al. v. MURPHY. 

[10 Blatchf. 229.] ^ 

Circuit Court, S. D. New York. Dec. 1, 1872. 

Customs Duties— "Terxe Tin"— Tariff Act 
July 14, 1S62. 

"Terne tin," in strips formed by turning over 
the edges of short plates of the article, and 
locking them together, and rolling down the 
edges thus joined, and coating them, in the 
process, with the same metal as all other terne 
plates, is liable to a duty of 25 per cent, ad 
valorem, under the last paragraph of section 
8 of the act of July 14th, 1862. (12 Stat 552), 
and not to a duty of 35 per cent, ad valorem^ 
as a manufacture or article "not otherwise pro- 
vided for, of * * * tin or other metal," un- 
der section 13 of said act (12 Stat 557). 

[At law. Action by John M. Bruce and 
others against Thomas Mui*phy, collector of 
the port of New York, to recover back du- 
ties alleged to have been illegally exacted. 
Judgment for plaintiffs.] 

This case was tried by the com-t, the par- 
ties thereto having consented and waived a 
jury, as per stipulation on file, according to- 
the statute in such case provided. The comi: 
found the following facts: (1) The plaintiffs 
imported from England into the United 
States a quantity of "terne tin," and entered 
the same at the custom house at the port of 
New York, June 1st 1S70. (2) "Terne tin" 
was, for many years prior to July 14th, 1862, 
an article weU known to the ti-ade, but only 
in the form of plates of sizes varying from 
10 inches by 12 inches to 20 inches by 28 

^ [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.]' 
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incTies. (3) In 1861 or 1862, "terne tin" be- 
gan to be imported in strips many yards in 
length, whicli strips are formed by tm-ning 
over the edges of tlie short plates and lock- 
ing them together, and rolling down the 
edges thus joined, and coating them, in the 
process, with the same metal as all other 
terne plates. In this manner, strips of terne 
tto. are made of any desirable length. (4) 
The "terne tin" imported as aforesaid by 
the plaintiff was in the form of these long 
strips last above described. (5) Upon the 
entry of said, importation, the collector clas- 
sified the same, not as "terne tin," but as a 
manufacture or article "not otherwise pro- 
vided for, of * * * tin or other metal," 
under the 13th section of the act of July 14th, 
1862 (12 Stat. 557, fourth paragraph from 
the top of the page), and assessed a duty 
thereon of 35 per cent, ad valorem. (6) The 
plaintiffs objected to that mode of classifi- 
cation and rate of duty, and claimed that the 
same should have been classified as "terne 
tin," under the last paragraph of the 8th sec- 
tion of the act ot July 14th, 1862 (12 Stat. 
552), and subjected to a duty of only 25 per 
cent ad valorem. (7) The plaintiffs duly ap- 
pealed to the secretary of the treasury, with- 
hi the time limited by law, paid the duties 
alleged to be thus illegally exacted, under 
protest, and brought this suit within the time 
limited by law. (S) The difference between 
the 'duties on the aforesaid importation at 
the rate of 25 per cent, ad valorem, and at 
the rate of 35 per cent ad valorem, was 
§114.30, which sum was paid, in gold, to the 
United States, imder protest on the 18th of 
August, 1870, and the plaintiffs now seek to 
recover it back in this suit 

Stephen P, Nash, for plaintiffs. 
Henry E. Davies, Jr., Asst Dist Atty., for 
defendant 

SHIPMAN, District Judge. The rate of 
duty exacted upon the importation in ques- 
tion was ten per cent, in excess of that fixed 
by the statute, and, to that extent, Ulegal. 
The 8th section of the act of July 14th, 1862 
(12 Stat 552), fixes the rate of duty on "terne 
tin" at 25 per cent ad valorem. The law 
nowhere makes any discrimination between 
the length of the sheets or plates. It cannot 
be doubted, that the importation of sheets 
of any and every length, when each sheet 
is of one imbroken piece, and made so when 
first manufactured, would come under this 
8th section, and must be classified as "teme 
tin." Lengthening the sheets, or widening 
them, would not change the character of 
the article. Sheets of every length and 
width are included, without limitation, nat- 
m-ally and aptly, under the head of "terne 
tin." They were, also, thus included in the 
act of March 2d, 1861 (12 Stat 188), as well 
as in the act of July 14th, 1862. Under both 
of these acts, sheets varying in length from 
14 to 28 inches were imported in large quan- 
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titles, and were aU classified alike and as- 
sessed at the same rate of duty, at ten per 
cent, under the act of 1861, and at twenty- 
five per cent under the act of 1862. Merely 
increasing the length of such sheets, from 
twenty-eight inches to twenty-eight feet or 
twenty-eight yards, could not, without addi- 
tional legislation, change the rate of duty 
fixed by the act Such sheets would still be 
"terne tin," and within the plain and unam- 
biguous meaning of both acts. I apprehend 
that it can make no difference whether the 
additional length of the sheets is obtained 
by rolling them out originally in continuous 
and unbroken sheets, or by locking the edges 
of several short sheets together and rolling 
and solderhig them. They are, in either 
case, "teme tin," in sheets or plates, and, in 
no just sense, "articles" or "manufactures" 
of tin, not otherwise provided for, within the 
13th section of the act of July 14th, 1862. 
As I have already stated, the length of the 
sheets is an immaterial feature, and it is 
equally immaterial how that length is ob- 
tained, whether by rolling out one piece of 
metal in a continuous and unbroken sheet, 
with aU its particles uniformly welded to- 
gether, or by mechanically joining several 
shorter sheets into one long one. Sheets 
made in either of these ways would be used 
in the same manner, and for the same pur- 
poses. The difference between the two, in 
point of utUity and beauty, would be in 
favor of the originally continuous and un- 
broken sheets, instead of those made up of 
several shorter ones, however joined togeth- 
er. I have no doubt that the plaintiffs are 
entitled to judgment. Let it be so entered. 
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Case No. S,049. 

BRUDENELL et al. v. YAUX et al. 
[2 Dall. 302.] ^ 
Circuit Court, D. Pennsylvania. April Term, 
1794. 
Definition — "Months. " 
["Months," as used in the Pennsylvania act 
(Dall. Laws, 112) requiring mortgages to he 
recorded within six months from their date, 
means calendar months.] 
[Cited in Guaranty Trust & Safe-Deposit Co. 
V. Green Cove Springs & M. R. Co., 139 U. 
S. 145, 11 Sup. Ct. 515. 
[See note at end of case.] 
The question in this cause arose upon the 
act of assembly for recording mortgages (1 

^ [Reported by A. J. Dallas, Esq.] 
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Dall. Laws, 112), tlie mortgage of the de- 
fendants having been recorded after the 
expiration of six lunar, but within six calen- 
dar, months from the date; and THE 
COURT, having compared this with other 
acts of the legislature, were of opinion, that 
by the word "months" calendar months were 
intended. 

Lewis & Tilghman, for plaintiff. 
Ingersoll, Rawle & Thomas, for defendant. 

LKOTE. The word "month," when used in 
statutes, means calendar month. Union Bank 
of Georgetown v. Forrest, Case No. 14,356; 
Com. V. Chambre, 4 Ball. (4 U. S.) 143; Hunt 
V. Wickliffe, 2 Pet. (27 U. S.) 201; Guaranty 
Trust & Safe-Deposit Co. v. Buddington, 27 
Fla. 215, 9 South. 246; Baltimore & D. P. R. 
Co. T. Pumphrey, 74 Md. 86, 21 Atl. 559; Sand- 
val T. Ford, 55 Iowa, 461, 8 N. W. 324. Like- 
wise when used in contracts, unless some otier 
intention is apparent. Sheets v. Selden's Lessee, 
2 Wall, (69 U. S.) 177. As used in equity rule 
83, givmg one month's time from fihng a mas- 
ter's report to file exception thereto, means cal- 
endar month. Gasquet v. Crescent City Brew- 
ing Co., 49 Fed. 493. Used without explana- 
tion in a sentence of imprisonment means lunar 
month of 28 days. Com. v. Stanley, 12 Pa. Co. 
Ct. R, 543; Com. t. Martin, 2 Pa. Dist. R. 
334, 23 Pittsb. Leg. J. (N. S.) 256.] 



Case No. 2,050. 

BRUFF T. rVES. 

[14 Blatcfaf. 198; ^ 2 Ban. & A. 595; 11 O. G. 
924.] 

Circuit Court, D. Connecticut April 12, 1877. 

Patents— AuGBK Machines— VALiDiTr. 

•V The reissued letters patent granted to Rich- 
ard P. Bruff, assignee of James Swan, October 
21st, ISiS, for an improvement in machinery 
for manufacturing curved or gauge-lip augers 
(the original letters patent having been issued 
to said Swan June 9th, 1868,) are valid. 

2. The invention defined and the claims of the 
patent construed. 

[In equity. Bill by Richard P. BrufE 
against William A. Ives for infringement of 
reissued patent No. 5,624, for an improve- 
ment in machinery for manufacturing curved 
or gauge-lipped augers. Decree for com- 
plainant] 

Thomas L. Livermore and Benjamin F. 
Thurston, for plaintifC. 

Charles R. Ingersoll and John S. Beach, 
for defendant. 

SHIPMAN, District Judge. This is a bill 
in equityfcharging an infringement by the 
defendant of reissued patent No. 5,624, dated 
October 21st, 1873, which was issued to 
Richard P. Bniff, assignee of James Swan, 
for an improvement m machinery for manu- 
facturing cm-ved or gauge-lip augers. The 
original patent [No. 78,769,] was issued to 
said Swan on Jime 9th, 1868. Since the suit 
was brought, the patent has been assigned 
by the plaintiff, and no injunction is now 
asked. 

' [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



In the manufacture of augers, the end of 
the bit blank is first cut out into a trident- 
like shape, and the body of the blank is then 
twisted into the form of an auger. The cen- 
tral prong at the end of the blank becomes 
the pivot of the auger, and the two other 
prongs become the floor lips or cutting edges. 
Formerly, these cutting edges were formed 
by hand. The operation of bringing or 
drawing the cutting edges so as to start 
from the base of the screw, and to continue 
in a line with the axis of the thi-ead upon the 
pivot of the auger, was a diflaicult one, and 
required skilled labor. The patentee de- 
scribes the object and nature of his inven- 
tion as follows; "In making augers or bits 
of the above description," (viz., curved or 
gauge-lip augers,) "it is necessary to leave a 
suflacient thidmess of metal at the bit to ad- 
mit of the point or screw being formed, after 
which the lips require to be reduced and 
brought to a knife-like edge at their cutting 
parts, which process is termed 'upsetting,* 
and has hitherto been done by hand; but the 
most skilftd workman can scarcely obtain a 
perfect form of cutters, and perfect uniform- 
ity in the two lips is rarely ever obtained. 
In my invention, I employ griping or clamp- 
ing jaws, that grasp and firmly hold the 
auger-blank just above the lips, the javvs be- 
ing fitted to receive the helical threads of the 
auger blank, and, in connection with these 
jaws, swaging or drawing dies, to which is 
imparted a rotative movement while they are 
in contact with the lips of the blank, such ro- 
tative movement upsetting the auger-lips and 
forming them to shape against the griper- 
dies." The machine consists, in general, of two 
jaws connected at one end by a pivot, which 
have dies inserted in their opposite ends, to 
receive and hold the screw portion of the 
auger, while its cutters or lips are being 
operated upon. The specification describes 
the dies as follows: "The upper surfaces of 
the dies B, B, are grooved or hollowed out 
to conform to the desired shape of the lips 
or cutters, as shown at C, C." An arbor is 
fitted upon the socket of a curved standard, 
which arbor rotates and moves longitudinal- 
ly to and from the auger or bit. To the 
lower end of the arbor the swaging or draw- 
ing dies are fitted. These dies act upon the 
lips or cutters of the bit when the arbor is 
moved, and the lips are drawn out to a thin 
edge against the ends of the jaws by the 
rotative and forward action of the swaging 
dies. The mechanism by which the various 
parts are operated is fuUy described in the 
specification, but a sufiQlcient description has 
been here given for the purposes of this case. 
The first two claims of the patent are al- 
leged to have been infringed. There are: 
"1. The combination of clamping-jaws, hav- 
ing dies formed to receive the screw thread 
of an auger, with a rotative die for upset- 
ting the auger-lips, the jaws and die acting 
in conjunction to draw the lips, and ihe com- 
Dination being substantially as shown and 
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described. 2. The described method of form- 
ing or drawing the lips of augers, the auger- 
blank being first clamped in jaws formed to 
receive the auger-screw, (the lips extending 
beyond the jaws,) and the lips being then 
upset and drawn against the ends of the 
jaws by the rotative and forward action of a 
die, the ends of the jaws being formed to 
shape the lips under the action of the die." 

Infringement by the defendant of these 
two claims is not denied. The defence 
which was relied upon at the trial, was want 
of novelty of the patented machine, result- 
ing from the public use, prior to the date 
of the invention, of a machine made by Kan- 
som Cook, and known as the Cook machine. 
After the end of the blank had been stamped 
into a trident-like shape, and after the body 
of the blank had been twisted, the Cook 
machine receives the bit blank in clamping 
dies which fasten into tlie twist of the auger. 
A die, called upon the trial a forming die, 
and, by the mechanics who operated the 
machine, called a wringer, be,ing a transverse 
bar with a cavity in the centre, and with a 
spiral incline outside of the centre, was then 
brought forward in contact with the end 
of the central prong of the bit, and rotated, 
by which rotation the two outside prongs 
were twisted, so that they were very nearly 
at right angles witli the axis of the blank. 
At this point, the parties were at variance 
upon a question of fact, the defendant con- 
tending, that, by this rotatory and forward 
motion of the forming die or wringer bar, the 
lips or cutting edges were substantially 
formed as in the Swan machine, and that 
the floor lip was drawn out, abreast of the 
central prong, in a line with the thread up- 
on the pivot of the auger. It was agreed, 
that, in the Swan machine, by the action of 
the swaging dies upon the bit held in the 
clamping dies, the floor lips were drawn, or 
rolled out, or plated out, and spread into then: 
proper shape, and the cutting edges were 
brought into line with the thread of the pivot. 
The plaintiff insisted that the action of the 
Cook wringer was nothing more than a twist- 
ing of the lips, and that subsequentiy the m tal 
must be drawn into proper shape, and the 
proper position must be given to the lips 
by a hand operation, which required, at 
least, one or two reheatings, and careful 
labor. 

I am satisfied, from all the testimony, that 
the primary object of the rotating action of 
the wringer, was to twist the external prongs 
into a position from which the lips could 
thereafter be formed, and that, incidentally, 
this rotatory action upon the heated metal 
might have drawn the metal to a limited ex- 
tent, but that, as a rule, it was necessary 
to take the blank from the machine and 
complete the drawing out operation and the 
spreading of the metal and the adjustment 
of the lips in line, with a hammer upon the 
horn of an anvil, and that, previously to this 
hand operation, an additional twist was 



sometimes given to the lip, with a pair of 
tongs, after the blank had been taken from 
the machine, and that these hand operations 
were not resorted to merely to "true up," 
or to remedy occasional incompleteness in 
the effect produced by the wringer, but 
were resorted to in order to accomplish what 
the Cook machine was, from its consti'uction, 
not able to accomplish. 

It will be remembered, that it is necessary 
to draw the metal out in order to form a 
floor lip, and that the cutting edge must start 
from the base of the screw and continue in 
a line therewith. It is, therefore, necessary 
that the thin places at the root of the screw, 
where the metal has been cut out, must be 
corrected. This drawing process is effected 
in the Swan maeliine by the two dies com- 
ing in contact with the metal on its opposite 
sides, and the swaging and rolling action 
of the swaging die. The under side of the 
metal rests on the holding die, and the up- 
per side is pressed upon by the rotating die, 
and the heated malleable iron is plated out 
and forced into shape by these two opposing 
sm-faces acting together. In order to draw 
this metal forward into proper shape, the 
under side of the lip should rest upon a 
bevelled surface, and be supported by that 
surface, and there must be an opposing pres- 
sure upon the upper side, as well as a simul- 
taneous forward movement The Cook ma- 
chine did not draw forward the lip, because 
there was no adequate support on the un- 
der side. The forming die or wringer twist- 
ed the lips, but did not press them against 
an opposing sm*face, and by the simultaneous 
rotary motion draw forward the malleable 
metal. The superiority of the Swan machine 
consists in the form of the surfaces of the 
dies against which the rotating dies press 
the metal. If the Swan dies were substi- 
tuted for the Cook dies in the latter ma- 
chine, the plating out process could be ac- 
complished,, although it is very probable that 
the machine would not be practically suc- 
cessful. It thus appears that the Cook ma- 
chine was not, in fact, an anticipation of the 
Swan invention. 

But, the defendant insists, that, inasmuch 
as the first claim of the Swan patent is for 
a combination of clamping jaws having dies 
formed to receive the screw thread of an 
auger, with a rotative die for upsetting the 
auger lips, the jaws and die acting in con- 
junction to draw the lips, and inasmuch as 
the dies upon the clamping jaws are not par- 
ticularly described, the claim is broad enough 
to include any dies which will draw or 
give shape to any portion of the lips, and 
that such dies have been clearly proved to 
exist in the Cook machine, which coact to 
some extent in giving shape to the lips. The 
object of the invention is stated in the pat- 
ent to be, to reduce and bring the lips, by 
machinery, to a knife-like edge at their cut- 
ting parts. The invention consists generally 
in the combination of the two sets of dies, 
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so that the action of the rotating dies upon 
the lips clamped by the griping dies may 
upset and form tlie lips. It is plain, from 
the description, that the rotating dies are to 
act upon the metal upon the upper surfaces 
of the gi-iping dies, which upper sm-faces are 
grooved or hollowed out so as to conform to 
the desired shape of the lips or cutters. The 
first claim should be construed in connection 
with the specification, and in view of the 
actual invention and of the state of the art, 
and is for a combination of clamping jaws 
with its described dies and a rotative die, 
the two sets of dies so acting in conjunction 
as to draw, tliat is, to form into shape the 
lips, and shaped relatively to each other, 
substantially as shown. The essential fea- 
ture of this claim is, that the described com- 
bination should so coaet that the actual and 
necessary result should be to draw the lips, 
which result is to be attained in substantially 
the same way in which it is accomplished by 
the patented machine, which is, the drawing 
of the lips against the ends of the jaws by 
the rotative and forward action of a die, the 
ends of the two sets of dies being formed 
relatively to each other so as to shape, and 
not merely to turn over, the lips under the 
action of the rotating die. If the jaws and 
die are shaped relatively to each other so as 
to accomplish this result, they are within 
the patent, notwithstanding a variation in 
form from that which is described. The 
patent is not, therefore, broad enough to in- 
clude the Cook mechanism, because the re- 
sult of the eoaction of the Cook dies is not 
to form into shape or plate out the lips, but 
is generally to twist the lips into a position 
from which they can subsequently be drawn 
out into the proper shape. And, although 
the Swan dies in the Cook machine might 
accomplish the drawing out result, that fact 
does not permit their unauthorized use in 
the combination, because the Swan dies were 
unknown, and did not, apparently, exist, 
previously to their invention by Swan. 

If the plaintiff is the exclusive owner of 
the mechanism described in the first claim, 
it is not denied that he has an exclusive right 
to the process described in the second claim. 
Let there be a decree in favor of the plain- 
tiff, for an accounting, and a reference to a 
master. 
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BRUGGEK V. STATE INV. INS. CO. 

[5 Sawy. 304; 7 Reporter, 616; 8 Ins. Law 
J. 293.] ^ 

Circuit Court, D. Oregon. Nov. 18, 1878. 

Mistake in Policy of iNsuiiANCE— Agext or In- 
surance COMPAXT— InSOKAXCE INTEREST — RE- 
LIEF DPON Reformed Contract. 

1. A mutual mistake in a policy of insurance 
will be corrected by a court of equity, even aft- 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 7 Reporter, 616, 
contains only a partial report.] 
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er a loss, where the mistake is satisfactorily 
shown, either from the application or oral tes- 
timony. 

[Cited in Spare v. Home Mut. Ins. Co., 17 
Fed. 572; Same v. Same, 19 Fed. 19; 
Durham v. Fu:e & Mar. Ins. Co., 22 Fed. 
470.] 

[See Bailey v. American Cent. Ins. Co., 13 
Fed. 250, and note.] 

2. When the local agent of an insurance com- 
pany solicits business for his principal, and 
prepares the application for a policy, in so do- 
ing, prima facie, he is the agent of the com- 
pany, and his mistakes are its mistakes. 

3. A party in possession of a mill belonging 
to another to whom he advanced a portion of 
the purchase-money, and who holds such other's 
power of attorney, authorizing him to dispose 
of the same, has an insurable interest therein. 

4. A court of equity, when it has reformed a 
contract, may enforce it, or grant such relief 
upon it as the complainant shows himself en- 
titled to. 

[Cited in Herbert v. Slutual Life Ins. Co., 
12 Fed. 808.] 

Suit in equity [ty J. J. Brugger against 
the State Investment Insm-anee Company] to 
reform and enforce a policy of insurance. 

Addison 0. Gibbs, for complainant. 
John W. Whalley, for defendant. 

DEADY, District Judge. This suit is 
brought to correct an alleged mistake in a 
policy of insurance against fire, issued by the 
defendant to the plaintiff on his miU prop- 
erty. 

The facts appear to be as follows: During 
and before the month of J^dy, 1876, the de- 
fendant was a corporation formed under the 
laws of California, and engaged in the busi- 
ness of fire insurance in this state; and A. 
P. Hotaling & Co.. of Portland, were its 
general agents for the state, while P. Frie- 
denrich was its local agent at Hillsborough, 
with authority to solicit business— to take 
and prepare applications, and forward the 
same to the general agents, and deliver pol- 
icies, and receive the premiums thereon. Dur- 
ing the same period, the plaintiff, a native of 
Switzerland and an illiterate person, was in 
the possession of a three-story frame mill 
situated on the west side of the base line 
road, in Washington coimty, Oregon— the le^ 
gal title to the property being in his brother, 
but the plaintiff holding a power of attorney 
to dispose of the same in consideration of 
money advanced by him to assist his brother 
in the purchase thereof. True, the amend- 
ed bUl alleges that the plaintiff was the own- 
er of the property unqualifiedly and this is 
denied by the answer. But in the applica- 
tion for the policy the plaintiff stated the 
nature of his interest in the property cor- 
x'ectly, and on the argument it was admitted 
that this was an insurable interest. Of this 
there can be no doubt upon authority. 
Wood, Ins. § 248 et seq. And because it al- 
so appears that the defendant with full 
knowledge of the facts issued a policy to the 
plaintiff and accepted the premium thereon, 
it is now estopped to say, the plaintiff liad 
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■no insurable interest in the property for the 
purpose of avoiding the policy. Id, § 498. 

The plaintiff being so in possession, after 
previous solicitation by said Priedenrich, on 
July 15, 1876, applied to said agent for a pol- 
icy upon said property against fire, in which 
the same appears to be described as a "build- 
ing" valued at four thousand dollars, to be 
insured for three thousand dollars at toTic 
per centum premium. This application was 
made upon one of the defendant's blanks, 
entitled "Store buildings and merchandise 
survey," and was filled up by the agent and 
by him soon after transmitted to Hotaling & 
<3o., where the clerk in charge of this busi- 
ness, on July 20, 1876, filled out a policy for 
one year upon- the plaintiff's "three-story 
frame water power mill building," for the 
sum, and at the rate aforesaid and forward- 
•ed the same to Friedenrich at Hillsborough 
for delivery to the plaintiff upon the pay- 
ment of the premium. At the time the appli- 
■cation was clelivered to the clerk at the place 
of Hotaling & Co., he remarked to the party 
■delivering it that it was made out on the 
wrong blank, and taking up one containing 
many more questions and intended for the 
survey of mill property filled it up so far as 
the information contained in the one al- 
ready signed by the plaintiff would permit, 
and handed it to the party, saying that he 
would issue the policy and send it to Frle^ 
denrich, but to take the mill blank to Hills- 
borough and have the filling up completed 
there and have it signed by the plaintiff. 
This second blank was taken to Hillsborough 
on the afternoon of the same day. The fill- 
ing up was completed by Friedenrich and the 
paper signed by the applicant, and the pol- 
icy delivered to him and the premium paid 
by him within a day or two from the date 
of the policy. The first blank remained at 
the place of Hotaling & Co., and the second 
one with Friedenrich, by whom it was kept 
to serve as a guide for similar cases, he hav- 
ing no ejqperience in the business. The plain- 
tiff took the policy home with him without 
reading it— in fact, was unable to read it 
On Jidy 8, 1878, the mill bulldmg and ma- 
<;hinery were destroyed by fire. Upon ap- 
plication to Hotaling & Co., for the insur- 
ance, they claimed that the policy only cov- 
ered the building and offered to ^ay the 
plaintiff fifteen hundred dollars for the loss. 
This the plaintiff' refused, and insisted that 
it was his imderstanding that the machinery 
was included in the risk— particularly that 
which was fixed in its character. 

On the first application, which is called 
Exhibit No. 1, there is no desci-iption of the 
property except the printed words or formu- 
la— "On buildings" with, the "s" crossed out, 
followed by the figures in writing— "$4,000," 
"§3,000" and "$4.00" under the words "Valu- 
ation"— "Sum to be insured" and "Rate," re- 
spectively. These figures are not in the 
handwriting qf Friedem'ich, and appear to be 
in that of the derk of Hotaling «& Co. who 



wrote the word 'T>uilding" and the same fig- 
ures thereafter in the second application, 
called Exhibit C. Therefore it appears there 
was no description of the property in the 
first application when signed by the plaintiff 
on July 15, 1876. The Exhibit was filled 
up partly by the clerk aforesaid, and in an- 
swer to the forty-second question therein— 
"What is the cash value of the building or 
buildings above the foundation?"— he wrote 
$4,000; but when the application came to 
Friedenrich, at Hillsborough, and he com- 
pleted the filling up, he drew a line through 
the figures "$4,000" and wrote "$2,000" in 
tlieir place; and in answer to the subdivi- 
sion "B" of the same question, on the next 
line below — "Of the machinery," that is the 
value— he wrote $2,000— thus making the ap- 
plication read in effect, the value of the 
building and machinery together is $4,000. 
This application is signed by the plaintiff but 
not dated. For the defendant it is suggest- 
ed rather than asserted that it was not signed 
imtil after the policy was delivered, and 
probably not until after the fire. But the 
only persons who know what is the truth of 
the matter are the plaintiff and the defend- 
ant's agent, Friedenrich, and they both 
swear positively that it was signed before 
the delivery of the policy. 

On this state of facts both Exhibits No. 1 
and ought, I think, to be considered parts 
of one and the same application, unless the 
latter should be regarded as superseding the 
former altogether. But in either view of the 
matter, although only the word "building" is 
used in No. 1 to denote the property insured 
and also in the general description in O, yet 
the fact being that in the more particular 
statement as to value in O, the f oinr thousand 
dollars is equally disti'ibuted between the 
building and the machinery, it is satisfactori- 
ly shown that it was the intention of the par- 
ties to the contract to include them both in 
the policy. But insurers are presumed to be 
acquainted with the nature of the property 
they insure. And when we consider how un- 
reasonable, if not absurd, it is to suppose 
that any sane man would propose to insiffe 
a mill-house— the mere shell or covering— 
against fire and leave the more valuable ma- 
chinery exposed to almost certain destruc- 
tion and loss in case the house was burned, 
it seems dear that this application was nei- 
ther made by the plaintiff nor received by 
Friedenrich as for insm'ance upon the shell 
or building only, but for the property as a 
whole— the house and machinery.. Besides 
the amount upon which the premium was 
paijd by the plaintiff and received by the de- 
fendant was manifestly more than the value 
of the mere building, and this tends to show 
also that something more was intended and 
agreed upon than a policy on the house 
alone. It is not to be presumed that the 
plaintiff would insure his mill building for 
more than twice its value when from the na- 
ture of the case, if it was destroyed by fire. 
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its real value could be shown. If it was a 
stock of goods, or something the character 
and value of which was not known to the 
whole neighborhood, it might be otherwise. 
Neither is it to be presumed that the defend- 
ant would insure a mill building at twice its 
value in the face of its own positve rules, 
which prohibit its agents from taking a risk 
on any property for more than three fourths 
of its value. Indeed this mistake seems to 
be one of the kind that may be fairly implied 
from the nature of the transaction, and 
therefore it is not necessary to resort to posi- 
tive proof thereof. 1 Story, Eq,. Jur. § 162. 
In Phoenix Fire Ins. Co. v. Gm-nee, 1 Paige, 
278, the application for the insurance de- 
scribed the property as "a two-story-and-a- 
half frame grist mill," while the policy de- 
scribed it as a "frame mill Jiouse." After a 
loss by fire and a refusal on the part of the 
company to correct the mistake, the coml; re- 
formed the policy so as to include both the 
mill and machinery therein. In the deter- 
mination of the case much weight was giv- 
en to the consideration, that it was unrea- 
sonable to suppose that any one would make 
a contract for insurance upon a mill house 
alone. In the course of the opinion the chan- 
cellor says: "It is to be presumed that in- 
surers are acquainted with the nature of the 
property which they tmdertake to insure. If 
so, the defendant must have known that no 
owner of a grist mill would ever think of in- 
simng the mill house only, leaving all tlie 
substantial parts of the mill exposed to cer- 
tain destruction if the mill house or covering 
was destroyed." 

But the case does not end here. Both the 
plaintiff and Friedenrich swear positively 
that it was the intention and understanding j 
of both parties that the policy should cover 
the machinery as well as the house. This 
testimony stands not only uncontradicted 
and unimpeached, but is corroborated and 
supported by every Icnown fact and reason- 
able inference in the case. It appears prob- 
able that both the agent and the plaintiff 
thought that the term, "mill-building," prop- 
erly included the machinery which made and 
constituted it a mill; and in this respect they 
were not singular. Slost persons, other than 
experts and professionals, would understand 
an application to insure a mill propertv to be 
well expressed by the term mill-building— 
particularly if the proposed valuation was 
manifestly more than double the value of the 
mere house. 

The law applicable to these facts is well 
settled, so far as this com-t is concerned. 
When Friedenrich filled up the Exhibits Nos. 
1 and C, he was acting as the agent of' the 
defendant, and any mistake made by him 
in so doing, is attributable to the defendant, 
and it must bear the consequences. For the 
pm-poses of this case the defendant, during 
these transactions, was present at HiUsbor- 
ough, soliciting this business, and making 
out these applications, because it did so by 



its agent, Friedenrich. In Union Mut. Life 
Ins. Co. V. Wilkinson, 13 WaU. [80 U. S.] 
234, the question was directly considered, 
and Mr. Justice Miller, speaking for the 
court, says: "The powers of the agent are 
prima facie co-extensive with the business 
entrusted to his care, and will not be nar- 
rowed by limita±ions not communicated ta 
the person with whom he deals. An insur- 
ance company establishing a local agency, 
must be held responsible to the parties with 
whom they transact business, for the acts 
and declarations of the agent, within the 
scope of his employment, as if they pro- 
ceeded from the principal." See, also, Wood, 
Ins. § 2&i. But in the case at bar we are 
not left to presumption as to the authority 
of the local agent. As has been stated, he 
was expressly authorized to take and pre- 
pare applications for insurance; and in this 
case did so with a full knowledge of the 
facts, freely and fairly communicated t(y 
him by the plaintiff. If from either igno- 
rance or carelessness he erred, the error is- 
the defendant's, and the plaintiff is en- 
titled to have it corrected. In Hearne v. 
New England Mut. Marine Ins. Co., 20 Wall. 
[87 U. S.] 490, Mr. Justice Swayne announces- 
the rule as to the reformation of written 
contracts for fraud or mistake, as follows: 
"Where the agreement, as reduced to writ- 
ing, omits or contains terms or stipxfiations 
conti'ary to the common intentions of the 
parties, the instrument will be corrected so- 
as to make it conform to their real intent. 
The parties will be placed as they would 
have stood if the mistake had not occurred. 
The party alleging the mistake must show 
exactly in what it consists, and the correc- 
tion that should be made. The evidence 
must be such as to leave no reasonable 
doubt upon the mind of the court as to either- 
of these points. The mistake must be mu- 
tual and common to both parties to the in- 
sti'ument. It must appear that both have 
done what neither intended. A mistake on 
one side may be a ground for rescinding, 
but not for reforming a contract. Where the- 
minds of the parties have not met there is 
no contract, and hence none to be rectified." 
See, also, 1 Story, Bq. Jur. § 152 et seq. 

In Gillespie v. Moon, 2 Johns. Ch. 597, 
Chancellor Kent showed that in equity parol 
evidence was sufficient to reform a mistake- 
in a written contract, and said, "The only 
question is, does it satisfy the mind of the 
court?" This case was followed by Lyman 
V. United Ins. Co., Id. 632, in which he said 
the mistake must be made out "to the en- 
tire satisfaction of the court." See Wood, 
Ins. 796. In my judgment this is a very 
plain case. The defendant has had the ben- 
efit of a premium upon this risk— -including 
the kernel as well as the shell— and ought 
to perform its part of the agi*eement accord- 
ingly. Indeed, it would be a reproach to- 
the administration of justice, and an admis- 
sion of a serious defect in the moral jm-is- 
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diction - of this court, if, undfer these cir- 
cumstances, the plaintifiC could not have re- 
lief from this plain mistake and consequent 
gross wrong. The case has been tried upon 
the assumption that the com't, if it reformed 
the policy, would retain the case and enforce 
the contract as reformed. There is no doubt 
as to the authority of the court to do this, 
and the propriety of it is apparent. Story, 
Eq. Jvr, § 161. After the instrument is re- 
formed, aU of the facts necessary for a 
decree are admitted, unless it is the value 
of the property, and that, taking the answer 
and evidence together, is plainly shown to 
be greater than the sum it was insured for. 
But as it now appears that the prayer for 
relief goes no farther than for the reforma- 
tion of the policy, the plaintiff may amend 
the prayer so as to ask for such relief as 
he may be entitled to upon the contract 
when reformed as prayed for. 

The decree of the cotnrt will be that the 
policy be reformed so as to include the ma- 
chinery of the mill as well as the house; 
and that the plaintiff recover off the defend- 
ant the sum of three thousand dollars, with 
interest upon the same at the rate of ten 
per centum per annum, from sixty days 
after the loss, to wit, September 8, 1877, 
to the date of this decree, together with the 
costs and disbiursements of this suit. 



Case Wo. S,052. 

BRTINE et al. v. MARRIOTT. 

[Taney, 132.] ^ 

Circuit Court, D. Maryland. April Term, 1849.* 

Customs Duties— Act of Jdlt 30, 1S46— Invoice 
Value — Defioiest QoASTiTr — Abatement in 
Chajiqes at Port op Shipment — Protest — 
SuFFiciESOY — Rights of Impokters. 

1. The eighth section of the tariff act of 30 
July, 1846 [9 Stat. 43], which declares that, 
under no circumstances, shall the duty be as- 
sessed upon less than the invoice value, did not 
repeal the previous law {2 March, 1799 [1 Stat. 
672]) which authorized allowances for deficien- 
cies and damages incurred during the voyage; 
it applies to the value merely, and not to the 
quantity of the article imported. 

[See note at end of case.] 

2. The effect of the sixteenth section of the 
tariff act of 1842 [5 Stat 563] was, wherever 
an ad valorem duty was imposed, to charge it 
only upon the amount of merchandise actually 
imported. 

[See note at end of case.] 

3. In the absence of any official appraise- 
ment of the amount and value of the deficiency, 
the only rule of abatement approximating to 
exact justice between the parties, would seem 
to be this — to estimate the dutiable value of the 
articles (sugar and molasses) lost by leakage, in 
the same manner and upon the same principles 
that the dutiable value of the amount mentioned 
in the invoice is ascertained, and to reduce the 
assessment accordingly, the amount of the de- 

^ [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 

* [Affirmed in Marriott v. Brune, 9 How. (oO 
U. S.) 619.] 





ficiency being ascertained from the returns of 
the official weigher and gauger. 
[See note at end of case.] 

4. A pro rata abatement is to be made also 
upon the amount of the incidental charges at 
the port of shipment, such as commissions, «S:c., 
and upon the value of the hogsheads in which 
the sugar and molasses are shipped (all of 
which enter into the amount upon which the 
duties are assessed). 

5. A protest in the following terms — "Hav- 
ing been informed that it is the intention of the 
secretary of the treasury not to make allowance 
on Hhe payment of duties, on such articles as 
may result here less in quantity, from loss in 
weight or leakage, than at the time of ship- 
ment (for instance, sugar, molasses, &c.), and 
on which a duty ad valorem of the invoice is 
exacted, we hereby protest against the payment 
of such entire amount of du^, being of opinion 
that the law at present in force authorizes an 
allowance for actual loss in weight or gauge,, 
as shown by the difference in the invoice and 
the returns of the weighers or gangers of such 
cargoes, after delivery in this port." ""We de- 
sire that this protest should extend to all our 
importations of sugar and molasses, since the 
operation of the present tariff, viz.," &c.; was 
held, under the act of 1845 [chapter 22, 5 Stat 
727], not to apply to duties previously paid, but 
to apply to all duties exacted after the protest, 
and that a particular protest in each case was 
not required by the law. 

[Applied in Hutton v. Schell, Case No. 6,961. 
Cited in TJllman v. Slurphy, Id. 14,325: 
Schell's Ex'rs v. Fauche, 138 U. S. 571, 11 
Sup. Ct 379.] 

[See note at end of case.] 

6. The protest is not required to be made 
before the payment of what are called the es- 
timated duties; for this payment is necessarily 
regulated by the invoice quantity, as well as 
the invoice price. 

^ 7. The protest is legally made when the du- 
ties are finally determined and the amount as- 
sessed by the collector, and a protest before or 
at that time is sufficient notice, as it warns the 
collector, before he renders his account to the 
treasury department, that he will be held per- 
sonally responsible, if the portion disputed is 
not legally due, and that the claimant means to 
assert his right in a court of justice. 
[Cited in Davies v. Miller, 130 TI. S. 287, 9 
Sup. Ct 561; Schell's Ex'rs v. Fauche, 138 
U. S. 571, 11 Sup. Ct 379.] 

8. The payment of money upon estimated du- 
ties is rather in the nature of a pledge or de- 
posit than a payment; for it remains in the 
hands of the proper officer, subject to the final 
assessment of the duties; and if more has been 
paid than is due, the surplus belongs to the im- 
porter, and is returned to him. 

[At law. Action by Frederick "W. Brune 
& Sons against William H. Marriott, collect- 
or of the port of Baltimore, to recover 'back 
customs duties alleged to have been illegally * 
exacted. Judgment for plaintiffs.] 

The facts of this case, which was institut- 
ed by consertt, on the 4th of November, 1848, 
are set forth in the following statement: It 
is admitted, that the Schedule A, herewith 
filed, to be taken as part of this statement, 
in its first, second and third columns cor- 
rectly exhibits the importations of sugar and 
molasses by the plaintiffs, into*the port of 
Baltimore, between the 8th day of February 
and the 8th day of November, A. D, 1847, 
both inclusive, and likewise the names of 
the vessels by which, and the places from 
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■which such importations were made, and the 
dates of the entries of said importations; 
that column foiu' exhibits the kind of goods 
-so imported, and hoT7 they were contained; 
that column fiye exhibits the quantity, in 
pounds, of sugar, and in gallons, of the mo- 
lasses, shipped in the West Indies, as stated 
in the invoices which accompanied such im- 
portations; that column seven exhibits the du- 
tiable value in foreign currency (including all 
costs and charges) of the goods mentioned 
in the said invoices, which in column eight 
is changed into American currency; and 
upon this value duties were computed, and 
exacted by the defendant, of the plaintiffs, 
-and paid by them, in order to get possession 
•ot their said goods, and that the amount of 
■duties so exacted and paid is stated in col- 
umn nine. It is fm*ther admitted, that aU 
the goods imported by the plaintiffs as afore- 
said, after their arrival and entry at the 
custom-house, were, by the direction of tlie 
defendant, submitted to the examination of 
weighers and gangers, officers belonging to 
the custom-house, who made returns of the 
weights and gauges, respectively, of the 
goods submitted to them, which returns are 
correctly exhibited in column six. It is 
fm-ther admitted that, if column eight cor- 
rectly exhibits the value at the place of ship- 
ment, of the quantity of goods mentioned in 
the invoices, including costs and charges, 
and exhibited in column five as having been 
■shipped, then column ten exhibits the pro- 
portionate value, at the place of shipment, 
■of the diminished quantity of goods, as as- 
certained by said officers to have arrived in 
Baltimore, and exhibited in column six, in- 
cluding their proportionate share of costs 
-and charges. That column eleven exhibits 
the amount of duty, at thirty per cent ad 
valorem, on the goods as valued in column 
ten; that column twelve exhibits the excess 
of duties, alleged by the plaintiffs to have 
"been over-paid by them, and the aggregate of 
the sums in this column constitutes the 
elaim, without interest, which they seek to 
recover in this action. The plaintiffs also 
claim interest on the alleged over-payments 
appearing in column twelve, from the time 
■of such payments, respectively, and which 
interest is to be hereafter correctly ascer- 
tained. It is agreed, that column ten of 
Schedule B exhibits the value, in American 
<;urreney, of the deficiency of the goods upon 
arrival, as compared with the invoices, agi*ee- 
ably to the ascertainment of the actual quan- 
tity of goods arrived, by the ganger and 
weigher, respectively, no account being tak- 
en of costs and charges, except in the case 
-of molasses, the proportion of commission- 
being allowed on that article. It is also 
agreed, that column eleven, in said schedule, 
■exhibits the amount of thirty per cent on the 
value of such deficiency so exhibited. It is 
:further admitted, that the above-mentioned 
deficiency between the quantity of goods 
which arrived, according to the retui-ns of 



the government officers, and that appearing 
in the invoices, occurred on and was pro- 
duced hy the voyage of importation; and it 
is also admitted, that allowances for damage 
to sugar and molasses injured by a peril of 
the sea, on the voyage of importation, are 
calculated in the mode contended for by the 
plaintiffs, as the true mode of ascertaining 
their alleged over-payments. 

It is further admitted, that upon the 9th 
April, 1847, the plaintiffs addressed and de- 
livered to the defendant the general notice 
or protest, in vtriting, signed by them, and 
herewith filed, marked "C" (see [Marriott v. 
Brune] 9 How. [50 U. S.] 622); and likewise, 
at the time of the entries of the cargoes of 
the TJzardo, Samuel D. Mitchell, Isabella, 
G. W. RusseU, W. J. Watson, and Arietes, 
respectively, addressed and delivered to the 
defendant a special notice or protest, in writ- 
ing, signed by them, and copies of which 
protests are herewith filed, marked "D." It 
is further submitted, whether the protests of 
the 9th April, 1847, can be applied to the 
cases of duties claimed to have been paid 
imjustly upon the cargoes of any vessel on 
whose cargoes the deficiencies were ascer- 
tained and finally adjusted, before the date 
of said protest, and whether it can be applied 
to the cargoes of those vessels whose defi- 
ciencies were not finally adjusted by the im- 
post clerk, and whose duties were not finally 
charged to the collector in his accounts, until 
after said protest, although said deficiencies 
were ascertained, in fact, by the ganger and 
weigher, respsctively; and whether such gen- 
eral protest can be applied to any subsequent 
importations and payments of the plaintiffs, 
in regard to which there was no special pro- 
test And it is admitted that the deficien- 
cies upon all the cargoes arriving before the 
Sarah Adams, had been ascertained by the 
ganger and weigher, respectively, and re- 
turned by them to the defendant, and had 
been finally adjusted by the impost clerk, 
and the duties on such cargoes had been 
charged to the defendant in his accounts with 
the treasm-y, before the 9th of April, 1847; 
but it is admitted, that although the ganger 
and weigher had retm-ned to the defendant 
the deficiencies on the cargoes of the Sarah 
Adams, Sebois, and Magnolia, yet, that the 
impost clerk, whose duty it is to compare 
such returns with the invoices, did not act 
thereon, and ascertain and adjvist the ti'ue 
amount of duties due on such cargoes, and 
report thereon to the defendant until after 
I the said 9th of April. And it is fmther ad- 
i mitted, that the ganger and weigher did not 
■ make their returns of the deficiency in the 
j cargo of the Frances Partridge, until the 
10th of April, 1847. It is also admitted, 
that the custom of the importing merchants 
of Baltimore, in the sale of sugar and mo- 
lasses, is as follows, viz: sugar is sold per 
pound, i. e. at a given price per hundred 
pounds; and molasses, per gaUon, upon the 
quantity returned by the weigher and gaug- 

6 
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er, as having been imported, without any 
reference, in either case (as to the price), 
whether a deficiency in quantity has been 
suffered on the voyage of importation or not, 
and also that in no ease is the casli in which 
the sugar or molasses is contained, sold sep- 
arately by said importing merchants. And 
it is also admitted, that in all importations 
of sugar from Porto Rico, no charge for 
casks appears in the invoices, but that in im- 
portations of molasses from that island, and 
of sugar and molasses from Cuba, a sepa- 
rate charge is made for the casks. It is 
agreed that any acts of congress, and the 
instructions of the secretai'y of the treasury, 
and his correspondence with the plaintifCs, 
may be read or referred to by either party, 
for whatever purpose they may be legally 
available. 

Upon the foregoing statement of facts, the 
questions to be submitted to the court, are: 
(1) Whetha: the amotmt of duties, or any 
part thereof, exacted by the defendant and 
paid by the plaintiffs, where illegally exact- 
ed, by reason of being charged upon the en- 
tire amount and value of the goods, appear- 
ing in the invoices to have been shipped, 
without any allowance for the deficiency in 
weight or gauge from the voyage of importa- 
tion, as shown by the returns of the govern- 
ment officers; and (2) whether the plaintiff 
can recover back in this suit, the duties so 
exacted, or any part thereof. If, upon these 
questions, the opinion of the court should 
be in favor of the plaintiffs, then the court 
shall give judgment for the plaintiffs, with 
costs; but if, on these questions, the opin- 
ion of the court should be in favor of the 
defendant, then judgment shall be entered 
for the" defendant, with costs. And it is 
further agreed, that if the judgment in this 
case should be in favor of the plaintiffs, 
the amount, including interest, for which the 
judgment shall be entered up, may be here- 
after calculated, in conformity with the 
principles which the court shall decide to 
govern the case; with liberty to either party 
to appeal from the judgment of the court, 
and with the fm-ther agreement, as part of 
this statement, that the court shall be at 
liberty to draw such inferences from the 
facts above-stated, as a jm-y might or would- 
draw therefrom; and that either party shall 
hereafter have power to add to this state- 
ment any facts admitted by the other party 
to exist, which may be deemed essential by 
the court for the proper decision of the 
above questions. 

Brown & Bi-une, for plaintiffs. 

William L. Marshall, Dist Atty., for de- 
fendant. 

TANEY, Circuit Justice. This suit is 
brought against the collector, to recover cer- 
tain duties paid under protest. It is sub- 
mitted upon a case stated, in which it ap- 
pears that, upon sundry importations of su- 
gar and molasses, there was a considerable 



loss by leakage, dmring the voyage, and the 
quantity actually imported and received, as 
ascertained and certified by the proper offi- 
cers, much less, in several cargoes, than that 
stated in the invoices. The duties were, 
however, assessed upon the invoice amoimt; 
and this suit is brought to recover back so 
much of the money as was paid for duties, 
upon that portion of the cargoes which was. 
lost, on the voyage, by leakage. 

The question arises upon the proviso in 
the eighth section of the act of 1846, which 
declares, that under no circumstances shall 
the duty be assessed upon less than the in- 
voice value, any law of congress to the con- 
trary notwithstanding. The question is^ 
whether this proviso includes the quantity 
as well as the price or value of the mer- 
chandise mentioned in the invoice. The 
clause is certainly not free from ambiguity; 
the secretary of the treasury, in his circular 
letter of instructions to the collectors, dated 
25th November, 1846, took notice of this 
difficulty, and expressed his opinion that it 
did not repeal the previous law, which au- 
thorizes allowances for deficiencies and for 
damages occurring during the voyage; the 
same opinion is more particularly stated in 
his letter of 30 January, 1847, to the col- 
lector of the port of New Orleans; and the 
instructions given in this letter would apply 
dii'ectly to cases like the one now before us, 
and sanctions the daim made by the plain- 
tiffs. This instruction was, however, soon 
after recalled, and it seems, was not after- 
wards acted upon, nor are we able to dis- 
cover, from the correspondence before us, 
the construction finally placed upon this pro- 
viso, by the department, nor to ascertain 
precisely the classes of cases to which it was 
supposed to extend, or to which it was sup- 
posed not to apply. We think the instruc- 
tion first given, as above mentioned, is the 
true one, and that it was not the intention 
of the act of 1846 to annul the previous laws 
upon that subject. The principles of justice 
would seem to require that the merchant 
should- be charged with duty only upon the 
merchandise which he actually inti'oduces. 
into the country; he imports nothing more, 
and brings in nothing more for sale or for 
consumption. He could not protect himself, 
by insurance, from ordinary leakage and 
damage, in articles which, from their natm-e, 
are liable to such casualties, without pay- 
ing a premium heavier perhaps than the 
amount of loss, nor is it, we believe, one of 
the hazards usually, if ever, undertaken by 
the imdei'wi'iters. If the duty is charged 
upon what is lost as well as what arrives, 
he will in fact pay, in almost every case, a 
higher duty on his importation than the law 
intends to impose; and the proviso would 
be inconsistent with the other provisions, 
and with the spirit of the tariff of 1846, if 
it be construed to exact such duties; for this 
law is avowedly framed on the most liberal 
principles of commerce, and contemplates a 
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reduction of duties upon articles of this de- 
scription to a lower standard. It would 
hardly comport with this policy, to place in 
the law a proviso which, upon articles so 
important in commerce as sugar and mo- 
lasses, would, in many cases, make the du- 
ties higher than they had ever been before, 
and indeed, in almost every cargo, make 
them higher than the rate specified in the 
law. We think the proviso refers to the 
price stated in the invoice, and not the quan- 
tity, and did not repeal the former law au- 
thorizing deductions and allowances to the 
importer in the cases mentioned. 

There is another difiiculty, however, in 
this case, since none of the previous laws 
make any specific provision for loss of quan- 
tity in sugar or molasses, by leakage, on the 
voyage; nor does it appear that the treas- 
ury department have formed any definite 
opinion on this particular question, or es- 
tablished any settled or uniform rule on the 
subject; for we find, upon examining the 
correspondence and instructions of the de- 
partment, as we have already stated, that 
different instructions were given at different 
times, and finally an order given to make 
the allowance on molasses, but not on sugar. 
We do not see how, from the terms of this 
law, or of any previous act of congress, this 
distinction can be made; for the clause in 
relation to liquors, in the law of 1799, c. 22, 
§ 59 (1 Stat. 672), can hardly be construed 
to embrace molasses. It is, however, evident, 
we think, that imder the act of 1842, where- 
ever the duty was ad valorem, it was 
charged only upon the merchandise actually 
imported or brought in; for the sixteenth sec- 
tion, which regulates the manner of esti- 
mating and chai'ging the ad valorem duties, 
directs the appraisers, by aU the ways and 
means in their power, to ascertain the value 
in the foreign market, and to charge the du- 
ty upon that value. They were not confined 
in any case to the invoice; and consequent- 
ly, if the goods actually imported were found 
to be of less value than the price stated in 
the invoice, the dxities were chargeable only 
on the value ascertained by the appraisers. 
Whether this diminution in value was occa- 
sioned by damage to the quality, on the voy- 
age, or loss in quantity, could make no dif- 
ference; for the appraisers appraised only 
the goods received and imported into the 
country, and it was the value of these goods 
which they were required to appraise, and 
upon which the duty was to be paid, and not 
merchandise which was stated in the in- 
voice, but had not been actually brought in. 
This consti'uction of the sixteenth section of 
the act of 1842 is confirmed by the twenty- 
first section of the same law, which express- 
ly provides that when any deficiency in the 
quantity mentioned in the invoice is foimd 
in any package, the importer is to be al- 
lowed for it in estimating the diities. It is 
true, that the language in which this provi- 
sion is made, would seem to make it appli- 



cable only to dry goods; but it can hardly 
be supposed that any distinction was intend- 
ed to be drawn between dry goods and gro- 
ceries, or that a rule deemed just as to one, 
would have been denied to the other; on 
the contrary, it shows that congress intend- 
ed to impose the duty only upon the mer- 
chandise imported, and that the constraction 
we have given to the sixteenth section, is 
the one which congress intended it should 
receive. As this appears to have been the 
policy of the government, uniformly mani- 
fested before the tariff act of 1846, we do not 
think that the provisions in relation to the 
invoice value could have been intended to 
change it; a different construction would 
make the law not only unjust in its prin- 
ciples, but would, in a multitude of cases, 
be ICiely to enhance the duties on sugar and 
molasses above the tariff of 1842, instead of 
reducing them. The language of the proviso 
does not require such a construction; and it 
would be opposed to the general legislation 
of congress, and more especiaUs' to the gen- 
eral scope and policy of the act of congress 
in which it is found. 

The next question is, how is this deficiency 
to be ascertained and estimated? Regularly 
this should, it would seem, be done by the 
appraisers; for some of the items which 
make up the dutiable value of the goods, 
would be the same upon the quantity of su- 
gar or molasses received, as upon the quan- 
tity invoiced; but others certainly, and the 
more important ones, would not. We under- 
stand that, since the act of 1840, no ap- 
praisement is made unless there is an ex- 
cess over the quantity invoiced, or the goods 
are undervalued in the invoice; but the in- 
dividual, of course, cannot be deprived of a 
legal right, if he produces the best evidence 
which the nature of his case will permit; 
and in this case the returns of the weigher 
and gauger show precisely the deficiency in 
quantity, and the invoice shows the amount 
upon which the duty was assessed; and the 
deficiency is admitted to have arisen from 
leakage on the voyage. 

In the absence of any official appraise- 
ment, the only rule of abatement approxi- 
mating to exact justice between the parties, 
would seem to be this— to estimate the du- 
tiable value of the sugar and molasses lost 
by leakage, in the same manner, and upon 
the same principles, that the dutiable value 
of the amount mentioned in the invoice is 
ascertained, and to reduce the assessment ' 
accordingly. It appears, indeed, that in the 
importation of sugar from Cuba, the price 
of the hogshead is charged separately in the 
invoice, and it has been argued that, as these 
hogsheads are actually imported, there ought 
to be no deduction of that item, nor upon 
the charges at the foreign port, which also, 
\mder the act of congress, constitute a part 
of the value upon which the duty is assessed. 
But this would hardly be just to the mer- 
chant; for the hogsheads are of much more 
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value in Cuba than in this country, and they 
enhance the price of the hogshead of sugar 
in the foreign market. And as a smaller 
number would be requu-ed to contain thQ, di- 
minished amount of the sugar received, it 
is just that an abatement should be made 
for them in the same ratio with the sugar; 
for otherwise, the cargo of sugar, from the 
unnecessary number of hogsheads, would be 
assessed at a higher value than it was really 
worth in the foreign market; that is to say, 
higher than the quantity actually received 
was worth in the port at Cuba. And the 
same may be said of most of the charges of 
any importance; certainly, so far as con- 
cerns the commissions, which would neces- 
sarily be reduced in proportion with the mar- 
ket value of the merchandise shipped. Be- 
sides, in the invoices of sugar fi'om Porto 
Rico, there is no separate charge for the 
hogsheads; the invoice states that so many 
hogsheads of sugar were shipped, at such 
a price. Undoubtedly, the manner in which 
it is put up, and the price of the hogsheads 
which contain it, form a part of its value 
in the foreign port, and constitute, there- 
fore, a part of the sum in the invoice, upon 
which the duty is charged; yet, if one or 
more hogsheads are lost by leakage, and 
the importer is entitled to an allowance for 
it, the only mode by which the abatement 
could be made, would be, by the price of the 
hogshead of sugar as charged in the invoice. 
The papers which accompany the cargo, do 
not show what was the price of the hogs- 
head, and if there is no appraisement, the 
collector has no mode of ascertaining the re- 
duction except by the price of the sugar. 
To make an allowance for sugar imported 
from Porto Rico by this rule, and to refuse 
the abatement for the hogsheads, on impor- 
tations from Cuba, would be to establish a 
different tariff for these two islands, and 
would, in effect, make it higher on the su- 
gars of the latter than those of the former. 

Independently, however, of this considera- 
tion, we think, for the reasons above stated, 
that where there is no appraisement, the re- 
duction should be made on the whole duti- 
able value of the article; for no duty ought 
to be exacted beyond what the law has im- 
posed; and if it is not practicable to 'ascer- 
tain the precise amount of the loss, the mer- 
chant ought not, on that accotmt, to be made 
liable to a charge, which evidently was not 
intended to be imposed upon him. The same 
reasoning applies to the allowances upon the 
importations of molasses, both from Cuba 
and Porto Rico, in which the hogsheads are 
always separately charged. The reduction, 
in the opinion of the court, ought to be made 
in proportion to the dutiable value of the 
part lost. 

The remaining question is, what duties 
were paid, under protest, within the mean- 
ing of the act of 1845 [c. 22; 5 Stat 727]? 
That act requires that the protest shall be in 
writing, signed by the claimant, at or be- 



fore the payment of the duties, apd set forth, 
distinctly and specifically, -^e ground of ob- 
jection. The protest of 9 April, 1847, can- 
not apply to payments previously made, and 
the plaintiff is not entitled to recover them; 
but it is sufficient to cover all subsequent 
payments, and a particular protest in each 
case is not required by the law. The ob- 
ject of the protest is merely to give notice to 
the officer of the government, that the im- 
porter means to claim the reduction, and to 
make known to the collector the grounds 
upon which he makes the claim. In these re- 
spects this protest is sufficiently explicit, and 
covers all the cargoes upon which the duties 
had not been finally assessed and adjusted by 
the collector. The protest is not required to be 
made on or before the payment of what are 
called the estimated duties; for this pay- 
ment is necessarily regulated by the invoice 
quantity, as weU as the invoice price. The 
importer cannot, at that time, know whether 
there has been any loss by leakage; nor can 
he know, after it has been ascertained by the 
weigher and ganger, whether the collector 
will exact duties upon the amount stated in 
the invoice. The protest is legally made, 
when the duties are finally determined, and 
the amount assessed by the collector; and a 
protest before, or at that time, is sufficient 
notice, as it warns the collector, before he 
renders his account to the treasury depart- 
ment, that he will be held personally re- 
sponsible, if the portion disputed is not 
legally due; and that the claimant means to 
assert his rights in a court of justice. The 
payment of the money upon the estimated 
duties is rather in the nature of a pledge or 
deposit than a payment; for it remains in 
the hands of the proper officer, subject to the 
final assessment of the duties, and if more 
has been paid than is due (which is most 
commonly the case), the surplus belongs to 
the importer, and is returned to him. 

Upon the whole, the court is of opinion, 
that the plaintiff is entitled to recover for 
the amount of the deficiency in the sugar 
and molasses, by leakage, as mentioned in 
the case stated; that the reduction ought to 
be made according to the dutiable value of 
the portion lost; and that the prptest of 9 
April, 1847, covers aE the cargoes where 
duties had not before been finally assessed 
and adjusted by the collector. If the parties 
can, by agreement, ascertain the amotmt due 
to the plaintiffs, stating the account upon 
these principles, with interest from the times 
of payment, the court will give judgment in 
their favor for that sum. But if they can- 
not agree, the com't will refer the papers to 
a commissioner, with directions to state the 
account upon the principles hereinbefore set 
forth. Judgment "for plaintiffs. 

NOTE [from original report]. Afiirmed by 
the supreme court, at December term, 1849. 
[Marriott v. Brune] 9 How. [50 U. S.] 619. 

[NOTE. Defendant brought error, and the 
supreme court, in affirming the decree of the 
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circuit court,, assigned the following as grounds 
of affirmation: That the actual amount of th6 
commodities arriving at the port was alone lia- 
ble for duty, and not the amount shipped, es- 
pecially as there was no proof that the loss of 
the sugar by drainage improved its quality; 
that the proviso in the eighth section of the act 
of 1846 (9 Stat. 43), setting forth "that under 
no circumstance shall the duty be assessed less 
than the invoice value, any act of congress to 
the contrary notwithstanding," was apparently 
not general in its application, but related to the 
enactment in the section in which it occurred, 
but, if general, the importer would not be 
estopped as to the statement of quantity in the 
invoice, as the duty should be assessed only on 
the quantity reaching home, and entered and 
ascertained by law by the measurer and weigh- 
er; that the words in the proviso, "less than the 
invoice value," meant the same as invoice price, 
—and the further ground that the written pro- 
test applied to all subsequent importations of 
a like character by the same parties. Marriott 
V. Brune, 9 How. (50 U. S.) 619.] 
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BRUNE V. SMITH. 
tl3 Int. Rev. Ree. (1871) 54.] 
Circuit Court, D. Maryland. 

IsTEKNAL, Rbvesue— Act of 1867 — Pkopeuty 
Subject to Tax. 

Testator died in 1807, having by deed of set- 
tlement conveyed to his daughter Maria certain 
real estate for life, and to her descendants in 
remainder. Maria accelerated the succession by 
an amicable agreement in the state court, by 
which she received absolutely one-sixth of the 
value of the property, and the remaindermen 
five-sixths. A return of the five-sixths was 
made by the trustee under protest, and, the as- 
sessment was made by the assessor, and paid 
by the trustee under protest, and suit brought 
to recover. Held, the tax was properly assessed, 
as being within the conditions prescribed by the 
statute, section 27 (a past disjxisition of real 
estate), and section 35 [14 Stat. 530, 534] ; such 
a relinquishment constituted an acceleration as 
contemplated by said section; and that sec- 
tion 28 of the act is not applicable to this case. 
It seems to apply to estates in possession, out 
of which lesser estates have been carved, de- 
pendent upon lives. 

[At law. Action by Frederict W, Brune, 
trustee, against Robert M. Smith, coUeetor 
of internal revenue, to recover back taxes 
paid un ler protest Judgment for defend- 
ant] 

F. "W. Brune and Stewart Brown, for 
plaintiffs. 

Archibald Stirling, Jr., U. S. Dist Atty., 
for defendant. 

Before BOND, Circuit Judge, and GILES, 
District Judge. 

BOND, Circuit Judge. The facts of this case 
are that James Long in 1803, by deed of 
settlement conveyed to his daughter Maria 
certain real estate in the city of Baltimore, 
for and dm'ing her life, and after her death 
to her children, and to the descendants of 
any deceased child. The daughter married, 
and had children, who, with herself, were 
living at the time of the assessment of the 
tax which this suit is brought to recorer, 



though Maria herself has died pending the 
suit It being considered for the advantage of 
all parties in interest that the real estate so 
conveyed should be sold, proceedings were had 
under the laws of Maryland in a state court 
to authorize a sale, and by the state tribunal 
the property was sold and the proceeds di- 
vided- The share of the life tenant in the 
proceeds was $16,<X)0, and the share of 
those in remainder was ?84,000. Upon the 
latter sum a succession tax was levied, and 
paid under duress and protest, and this suit 
is brought for its recover3^ The case is 
submitted to the court under the act of con- 
gress without the intervention of a jury. 
It is contended by the plaintiff that there 
was no tax whatever due, because the facts 
did not create a succession; and that if 
there was any tax due, it was due under 
the 28th section of the act of 1867, upon 
the inci'eased value which the vested estate of 
the remaindermen would have acquired upon 
the death of the life tenant; but that, as 
the life tenant received the full value of her 
estate, there was no increased value added 
to the estate of the remaindermen. And 
further, it is claimed that, even if this 
case be treated as one coming under the 
35th section of the act of 1867, there can 
be no more tax levied than woidd have been 
payable if the life tenant had died, which 
would have been, the plaintiff claims, a tax 
on $16,000, the increased value of the es- 
tate to the remaindermen. 

We think that there can be no question 
that the deed of James Long was such a 
past disposition of real estate imder section 
27 of the act of 1867 as conferred a succes- 
sion upon the parties in remainder, who are 
the real parties to this suit It was a past 
disposition of real estate, where persons be- 
came beneficially entitled upon the death of 
a person dying after the passage of the 
act This constitutes a succession. The 
value of the succession devolved upon the 
parties was the actual value of the estate, less 
the life estate of Maria at the time James 
Long made his deed; and whatever that 
value was, if the act of 1867 had been in 
force when the succession was thus devolved 
upon them, such would have been the amount 
liable for the succession tax. Tliis tax was 
fixed upon this succession as soon as the 
act of 1867 was passed, though it was not 
payable until after the death of the life 
tenant. "We are of opinion that this case 
faUs within the provisions of the 35th sec- 
tion of the act of 1867, and that it is one of 
those eases where the title to a succession 
has been accelerated by the extinction of 
prior interests, and that the tax is payable 
upon the whole value of the remaindermen's 
interest The succession they acqmred un- 
der section 27, and upon which they were li- 
able for tax had the life tenant died after 
the passage of the act of 1867, was the 
whole value of the estate; but the successior. 
is here realized, and its enjoyment entered 
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into, not' upon the death of life tenant, but 
by act of parties, and the full value of 
the succession is found to be $&i,000, upon 
which the tax is properly laid. They have 
accelerated the succession. There has been- 
no increased value given to their interests, 
because the life tenant received her share, 
and the remaindermen are taxed only upon 
what James Long left them. We do not 
think section 2S of the act is at all applica- 
ble to this case. It seems to apply to es- 
tates in possession, out of which lesser es- 
tates have been carved, dependent upon 
lives, and provides that as these interests 
in estates revert to the estate in fee, the 
inci'eased value which they give it shall be 
a succession. Judgment for the defendant 
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BRUNENT V. TABER. 

[1 Spr. 243;^ 18 Law Rep. 685.] 

District Court, D. Massachusetts. Aug. Term, 
1854. 

Seamen— Wages— IxJuiiT ix Service of the 
Ship 

1. Where a seaman, disabled in the service of 
a whaling ghip, is necessarily left abroad, he is 
to be paid from the ultimate proceeds, the same 
proportion of his lay for the whole voyage, as 
the time he served was of the time of the whole 
voyage. 

[Cited in Callon v. Williams, Case No. 2,324; 
Worth V. Steamboat Lioness No. 2, 3 Wed. 
925; Boulton v. Moore, 14 Fed. 926.] 

2. In such ease, the seaman is entitled to re- 
cover the expenses of his return. 

[Cited in Antone v. Hicks, Case No. 493; 
Worth T. Steamboat Lioness No. 2, 3 Fed. 
925.] 

3. The payment by the master, of three 
months' extra wages, does not exonerate the 
vessel from the obligation to pay for his re- 
turn. 

4. Nor is such payment to be charged to the 
seaman, if he has received no benefit therefrom. 

[Cited in Callon v. Williams, Case No. 2,324.] 

5. He was entitled to be cured at the ex- 
pense of the ship. 

[Cited in The Ben Flint, Case No. 1,299.] 
[See note at end of Case No. 1,992.] 

[6. Cited in Coffin v. Weld, Case No. 2,953, to 
the point that, unless the consul acts within 
statutory authority, settlements of wages and 
other terms of discharge made by or with his 
authority may be inquired into or' varied.] 

[In admiralty. Libel for wages. Decree 
for libellant.] 

C. G. Thomas, for libellant. 
Eliot & Pitman, for respondent. 

SPRAGUE, Disti-iet Judge. The libellant, 
while serving as a mariner on a whaling voy- 
age, was injured by a blow from a whale, 

* [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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so as to be xmable to render further service. 
The vessel afterwards went into one of the 
Sandwich Islands, where he was sent to the 
hospital, and discharged from the ship, by 
the captain and the American consul, for 
sickness, and paid the sum of $16, as the 
balance due to him for his services. In as- 
certaining this balance, the oil which had 
been taken was valued at a certain price per 
gallon, and the bone at a certain price per- 
pound, and he was allowed his proportion, 
according to his lay in the shipping artides. 
There was no such discharge, or settlement, 
as would bind the libellant, or deprive him 
of any rights, further than compensation 
was actually received. As to the discharge, 
the certificate of the consul states, that cer- 
tain men were discharged by their own con- 
sent, and others, including the libellant, by 
reason of sickness. And the captain's tes- 
timony shows, that no option was left to the 
libellant, either as to the discharge or settle- 
ment, but that the captain and consul made 
up the account, without consulting him, and 
paid over what they stated to be the balance, 
he then being entirely helpless. By the 
terms of the shipping articles, and the usage 
which has been proved, the libellant was en- 
titled to be paid from the ultimate proceeds, 
the same proportion of his lay for the whole 
voyage, as the time he served was of the 
time of the whole voyage, and to that mode 
of settlement he is now entitled, deducting 
what he has actually received. 

The libellant originally shipped as steward, 
from wliich station he was rightfully re- 
moved, and pat in the place of a common 
seaman, who was made steward in his stead. 
For the time he served as steward, he is to 
have the lay for which he stipulated in the 
articles, and for the residue of the time, the- 
lay of the seaman whose place he took. He 
was so severely injured in the service of the- 
ship, that he was necessarily left in the hos- 
pital abroad, and the vessel retm-ned home 
without him. After remaining some time in 
the hospital, he left it, not cured, but lame- 
for life, by a dislocation of the hip which, 
can never be reduced. He remained some- 
time at the Sandwich Islands, and then re- 
turned home. Is he entitled to recover from 
the owners the expenses of his return? I 
think' that he is, upon the principles of the 
maritime law, and the laws and policy of the 
United States, for securing the return of 
American seamen. A seaman is entitled ta 
the expenses of his return, when discharged 
abroad, even when the discharge is not 
wrongful on the part of the master, but from 
necessity, as in the case of semi naufragium. 
At. the time of the discharge, the captain gave 
to the consul §36 for three months' wages, 
but the discharge of the seaman not being 
by his consent, -the captain could not "there- 
by relieve the ship from the obligation to 
provide for his retm-n. It does not appear 
that the libellant received any part of the 
amount paid to the consul, or has been in any 
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manner benefited thereby. He Avas entitled 
to be cured at the expense of the ship, but 
has made no claim on that ground. Decree 
for libellant. 



BRUNNEN V. SOMBOEN. See Case No. 496. 
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In re BE.TJNQUEST. 

[7 Biss. 208; ^ 14 N. B. R. 529.] 

District Court, E. D. Wisconsiu. June, 1876.= 

Bankkuftct — Statutoky Lien — Limitations. 

1. A lien which derives its existence wholly 
from a state statute, and the continuance of 
which is hy such statute made dependent upon 
the commencement of a suit in the state court 
within a prescribed period, is not preserved as 
a valid living incumbrance upon the bankrupt's 
estate, when no suit has been commenced in 
the state court and no step taken in the bank- 
rupt court equivalent to such suit within the 
time limited by the statute for the preserva- 
tion and enforcement of the lien. 

2. Such a lien, liable to lapse from omission 
to do an act required to be done for its preser- 
vation by the statute creating it, is not kept 
alive and continuing by virtue alone of the 
commencement of bankruptcy proceedings. 

3. The failure of lien claimants to present 
their claims or liens for recognition and enforce- 
ment to the bankrupt court within the period 
limited by the statute, bars such claims as ef- 
fectually as omission to bring suit if the bank- 
rupt were solvent. 

[In bankruptcy. In the matter of Wil- j 
liam BruncLuest. Proceeding by Smith & 
Butler and Simpson & Simpson to establish 
a statutory lien against the bankrupt estate. 
The commissioner reported in favor of the 
claims, and the assignee and certain mort- 
gage creditors excepted to the report. Ex- 
ceptions sustained.] 

Hastings & Greene, for lien claimants. 
Joshua Stark, for mortgage creditors. 
Vroman &, Sale, for assignee. 

DYER, District Judge. Chapter 154 of 
the Laws of Wisconsin for 18G2 [Sess. Laws, 
p. SG] provides, that any person who may 
perform any labor or services in running, 
booming or towing any logs or timber in 
certain counties . in this state, shall have a 
lien upon such logs or timber for the amount 
due for such labor and services. The sec- 
ond section of the act provides, that no such 
demand or claim shall remain a lien on any 
such logs or timber, unless a petition or 
statement thereof in writing, under oath, 
shall be made and filed in the office of the 
clerk of the circuit court of the proper coun- 
ty, within certain periods named in the stat- 
ute. Then follows a provision that suit shall 
be commenced for the recovery and enforce- 
ment of such claim or demand, within four 

' [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

- [Affirmed hy the circuit court (case not re- 
ported).] 



months after the filing of such statement 
or petition. Smith & Butler had a conti-aet 
with the bankrupt Brunquest, to cut and 
drive logs owned by him, and they employed 
certain parties, who are among the lien 
claimants here, to do the work. Simpson 
& Simpson also had a contract with Erun- 
quest for driving logs down the Oconto 
river and some of its ti'ibutanes, and they 
also employed laborers who are among the 
lien claimants to do the work under their 
contract. Failing to obtain payment from 
their employers, these claimants are now 
attempting to assert liens upon the logs 
which constitute part of the assets of the 
banki'upt under this statute. The lien 
claimants employed by Smith & Butler, with 
the exception of two, filed their petitions 
for liens within thirty days from the time 
when their labor and services were com- 
pleted, but after Brunquest, the banla-upt, 
and owner of the logs, had filed his petition 
in bankniptey, which petition was filed on 
the 28th of August, 1874, The lien claim- 
ants employed by Simpson & Simpson, filed 
their petitions within the statutory period 
of thirty days, and before the petition in 
banki-uptcy was filed. Banki-uptcy proceed- 
ings were commenced in this com*t before 
the four months prescribed by the statute, 
in which to commence a suit for the recovery 
and enforcement of these claims had ex- 
pired, and no suits were ever commenced 
in the state com't to enforce these asserted 
liens, nor within that period did the claim- 
ants make proof in this court of any claim 
upon or against this property; nor did they 
within that period apply to this court for 
enforcement of their liens. The assignee 
of the banki-upt and certain mortgage cred- 
itors now contest the validity of these al- 
leged liens, and resist their recognition and 
enforcement. Their position is that these 
liens being purely statutory, every require- 
ment of the statute must be complied with 
in order to keep them alive and in force; 
and as there was a failm'e to commence 
suit in the state court within the four months 
named in the statute, or to do that in the 
banki-uptcy proceedings which could be re- 
garded as equivalent to a suit, the liens have 
lapsed and cannot be recognized. 

The position of the lien claimants is, that 
after adjudication in banki'uptcy, it was not 
only not necessary to bring suits in the state 
com*t to enforce their liens, but that they 
could not properly do so; that these hens 
were existing and provable at the time the 
banki'uptcy proceedings were commenced, 
because the work had been done, and the 
petition had been filed within the time pre- 
scribed by the statute; that under the broad 
language of the first section of the bankrupt 
act [14 Stat. 517] this court has not only 
express but exclusive jurisdiction over all 
liens upon the banki'upt's property, and for 
their ascertainment and liquidation; that 
suits brought in the state court after the 
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commencement of bankruptcy proceedings, 
to enforce the liens, would have been in 
disregard of the authority of this court, and 
would not have" been tolerated; that by the 
bankrupt law, liens in existence at the time 
bankruptcy proceedings are commenced, are 
preserved without suit, and without any ac- 
tion by lien daimants, in the bankruptcy 
proceedings, equivalent to a suit; that the 
bankruptcy proceeding is a suit, though com- 
menced by the bankrupt; that the proceed- 
ings throughout constitute but one suit, in 
which the bankrupt or the assignee is plain- 
tiff, and all creditors and claimants are de- 
fendants; that thereby, all the property of 
the bankrupt is taken and held as a tnist 
fund for the benefit of all creditors and lien 
claimants; that the provisions of the bank- 
rupt law are designed to protect all such 
claimants, whether they hold their liens as 
security for a personal debt of the bank- 
rupt or not; and that finally, the commence- 
ment of proceedings in bankruptcy, being 
the commencement of a suit to which all 
lien holders are parties, and as thereby a 
trust fund is created for their benefit, with- 
out any application to the bankrupt court to 
enforce the liens within the statutory period 
of limitation, the liens must be recognized 
throughout the entire bankruptcy proceed- 
ings, as they stood at the time the petition 
in bankruptcy was filed. It is to be first no- 
ticed, that none of these lien claimants are 
the personal creditors of the bankrupt; they 
were employed by and performed work for 
other parties who are their personal debtors; 
they are now asserting claims upon the 
bankrupt's property, upon which they per- 
formed the work, and which claims could 
have had no existence but for the provisions 
of a state statute. It is said that these 
claims could not be recovered or enforced by 
actions in the sfeite com-t, as this statute pro- 
vides; that if the claimants had resorted to 
such remedy before the bankruptcy proceed- 
ing was commenced, that proceeding would 
have arrested such suits, and if taken subse- 
quently to the filing of the petition, the pro- 
ceeding would have been in contempt of the 
authority of the bankrupt com*t. There are 
decisions in which the exclusive jurisdiction 
of the bankrupt court over liens upon the 
property of the bankrupt has been so strong- 
ly asserted, as to furnish some support to 
the proposition thus laid down by counsel 
for the lien claimants. In re Cook [Case 
No. 3,151] was a case where petitions were 
filed for the purposfe of perfecting mechan- 
ics' liens in conformity with the state law, 
after bankruptcy proceedings were begun. 
"Suits were then commenced against the 
bankrupts and the assignee in bankruptcy, 
to enforce the liens in the state courts. The 
district court for the western district of this 
state, upon the application of the assignee, 
stayed the suits and directed the property to 
be sold free of all liens of that character, 
and the proceeds to be paid into coiu:t. 



Judge Hopkins in Ms opinion says, in re- 
lation to the right of parties thus situated 
to bring their actions in the state com't 
after bankruptcy proceedings commenced, 
for the purpose of asserting and enforcing 
such liens, that the bankrupt act provides 
for the protection of legal liens against the 
bankrupt's property, instead of destroying 
them, and that where a party has a lien, 
when the petition in bankruptcy is filed, but 
according to the requirements of the stat- 
ute in order to continue it beyond a certain 
period, it is necessary to file a petition in the 
clerk's oflace, such party, having first ob- 
tained leave fi-om the bankrupt court, 
would have the right to file such petition, 
and thereby, continue tlie lien, or if he does 
not file the petition in the clerk's oflalce, but 
asks to have his rights established in the 
bankrupt comrt, that com-t should hold that 
as against propertj' in the hands of an as- 
signee in bankruptcy, it would not be neces- 
sary to. file the petition in tlie state court 
to continue it He holds also tliat the pro- 
ceedings in that case having been com- 
menced in the state court after the filing of 
the petition in bankruptcy, the parties by so 
doing were guilty of contempt of the au- 
thority of the court in which the bankruptcy 
proceedings were pending. It will be how- 
ever, observed, that he says further, that a 
party having a claim, lien, or interest in the 
property in the hands of an assignee in 
banltruptcy, should apply to the bankrupt 
court for relief, and that court might grant 
the relief asked, or aUow a suit to be brought 
even in the state court, to determine the 
same. This case is much relied upon by the 
lien claimants here as authority for the broad 
proposition that no proceeding could be 
taken in the state court after the filing of the 
petition in bankruptcy to enforce these al- 
leged liens. I do not think the case goes 
to that extent. The supreme court of the 
United States in Byster v. Gaff, 91 U. S. 521, 
have held, that where the foreclosui-e of a 
mortgage was begun in the state court be- 
fore the bankruptcy proceedings were com- 
menced, the state court having jurisdiction 
of the subject matter, and having acquu-ed 
jurisdiction of the parties, has the right, not- 
witlistanding the commencement of the 
bantruptcy proceedings, to go on with the 
foreclosm'e, and they hold that the juxusdic- 
tion of the bankrupt com*t, although very 
broad and comprehensive upon the question 
of liens on the bankrupt's property, is not 
under all cii'cumstances absolutely exclusive, 
especially in a case where a proceeding has 
been taken in a state court to enforce the 
lien, before the commencement of proceed- 
ings in bankruptcy. 

Justice Miller in bis opinion says, that it 
was the duty of the state court in that case 
to proceed to a decree as between the par- 
ties before it "The court had acquired ju- 
risdiction of the parties and of the subject 
matter of the suit. It was competent to ad- 
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minister full justice, and was proceeding ac- 
cording to the law which governed such a 
suit, to do so. It could not take judicial no- 
tice of the proceedings in banla'uptcy in an- 
other court, however seriously they miglit 
have affected the rights of parties to the suit 
already pending. * * * The opinion seems 
to have been quite prevalent in many quar- 
ters at one time, that the moment a man is 
declared bankrupt, the district court which 
has so adjudged, draws to itself by that act, 
not only all control of the bankrupt's prop- 
erty, and credits, but that no one can litigate 
with the assignee, contested rights in any 
other court, except in so far as the circuit 
com-ts have concurrent jurisdiction; and that 
other courts can proceed no fm'ther in suits 
of which they had at that time full cogni- 
zance. * * * The debtor of a banla-upt, or 
the man who contests the right to real or 
personal property with him, loses none of 
those rights by the bankruptcy of his adver- 
sary. The same courts remain open to him 
in such contests, and the statute has not di- 
vested those coiffts of jurisdiction in such ac- 
tions. If it has for certain classes of actions 
confeiTed a jurisdiction for the benefit of the 
assignee, in the circuit and district courts of 
the United States, it is concurrent with and 
does not divest that of the state com-ts." 

The effect of this decision is to practically 
oveiTule a number of decisions of the district 
com-ts of the United States, upon the ques- 
tion of jurisdiction as affecting the enforce- 
ment of liens. Fi'om the doctrine of this de- 
cision it follows that if suits had been com- 
menced in the state com-t before the petition 
in bankruptcy was filed in this ease, for the 
purpose of enforcing these liens under the 
state statute, the prosecution of such suits 
would not have been necessarily arrested by 
the commencement of bankruptcy proceed- 
ings. It might be, that under special cir- 
cumstances, the bankrupt court would en- 
quire into such proceedings and perhaps stay 
the parties who were prosecuting them, for 
' the purpose of bringing them into this court, 
and here, rather than in the state com-t, set- 
tling the question as to the validity of these 
liens. However this may be, certainly after 
the bankruptcy proceeding was commenced, 
upon being advised that in order to preserve, 
keep alive and enforce these alleged liens, it 
was necessary that the parties should com- 
mence actions or talce legal proceedings with- 
in a limited period, this comt could, and as- 
suredly would, have granted leave to the 
parties, either to have commenced actions as 
the state statute provides, or to make appli- 
cation to this com-t for the recognition, pres- 
ervation and enforcement of their liens. In 
other words, this eom*t could have author- 
ized and sanctioned such a proceeding as 
would have been equivalent to the com- 
mencement of an action in the state com-t, 
for the enforcement of the liens. And the 
question here is, whether for preservation 
and enforcement of these liens, some step 



equivalent to suit, should not have been tak- 
en by the lien claimants within the period 
fixed by the law creating the lien. It is ti*ue, 
that the language of the first section of the 
bankrupt law, upon the subject of jm-isdic- 
tion and of the ascertainment and liquidation 
of liens, is Y&cy comprehensive. The ques- 
tion however, is, of what liens does this sec- 
tion speak? Here we have the case of liens 
deriving their existence purely and solely 
from a statute of the state, which provides, 
that unless certain acts are done by the par- 
ties within certain limited periods, their liens 
shall be suspended or shall lapse. Now, does 
the ascei-tainment and liquidation of liens, as 
contemplated by the bankrupt law, necessa- 
rily imply the absolute preservation of such 
statutox-y liens, in the absence of acts on the 
part of the lien claimants such as the statute 
prescribes, and that, too, when the continued 
existence of the liens is, by the statute creat- 
ing them, made dependent upon such acts of 
the pai-ty asserting tlie liens? 

The argument of comisel for these lien 
claimants is complete as addressed to the 
general power of the bankrupt court, over 
the property of the bankrupt, and as to not 
only the power but the duty of that court 
to recognize and enforce in the administra- 
tion of the estate, aU liens valid in their in- 
ception and continuing in their life. But it 
does not follow that the bankrupt law of its 
own vigor preserves the life of a lien which 
is created solely by state statute, when there 
are wanting such acts of the party as the 
statute requires to be done as a condition 
to the continued existence of the lien. It 
may be" admitted that the commencement of 
bankruptcy proceedings is in a certain sense 
the commencement of a suit to which all 
the creditors of the banla-upt, secured and 
unsecured, and all lien holders, are parties, 
and that there is involved in the proceeding, 
the creation of a trust for their benefit; that 
the property is then in custodia legis, and 
that the rights of all lien claimants, as well 
as those of general creditors, should be re- 
spected. The question still remains, is a 
lien which derives its existence wholly from 
state statute, and the continuance of which 
is by such statute made dejpendent upon the 
commencement of a suit within a prescribed 
period, preserved as a valid living incum- 
brance upon the bankrupt's property, when, 
no suit has been commenced in the state 
com-t, and no step taken in the ban!:ruptcy 
com-t equivalent to such suit, within the 
time limited by the statute for the preserva- 
tion and enforcement of the lien? Authori- 
ties are cited, and they are numerous, in 
support of the general proposition laid down 
by claimant's counsel, relative to the pow- 
ers of the district court in the enforcement 
of liens. Among them is the case of In re- 
Clark [Case No. 2,801], in which Judge 
Woodruff, in speaking of the first section of 
the bankrupt law says, "that language more 
comprehensive can hardly be suggested,. 



[4 Fed. Cas. page 485] 

than is employed in the act giving power to 
collect all the assets, to ascertain and liqui- 
date the liens and other specific claims there- 
on, adjust the various priorities, and marshal 
and dispose of the different funds and as- 
sets, so as to secure the rights of all parties. 
The entire estate is brought within the reach 
of these comprehensive powers, by vesting 
it in the assignee appointed by the court to 
administer it under the direction of the 
court. Nor can it make any difference with 
the power of the court over this subject, 
that the lien, or alleged lien, is inchoate and 
incapable of execution, until the amount se- 
em'ed thereby is ascertained and settled; as- 
certainment and liquidation are expressly 
autliorized, and the subsequent provisions of 
the act relating to creditors having mort- 
gages, liens and other security, show how 
fully the whole administration of the estate 
is confided to the court." Now if these lien 
claimants had in addition to filing their pe- 
titions, as tlie statute creating the liens re- 
quired, commenced suits, or done that in 
this com't which would be equivalent to suits 
for the enforcement and to prevent a lapse 
of such liens, so that they could be regard- 
ed as standing in the position of mortgagees 
or lien claimants, having subsisting, liens 
upon the property, then this language of 
Judge "Woodruff would forcibly apply, and 
within the powers conferred upon the bank- 
rupt court, these liens 'could be recognized, 
the amount thereof ascertained and liqui- 
dated, and the whole question as between 
these lien claimants and the bankrupt, and 
the creditors of the bankrupt could be fully 
adjusted. The opinion of Judge Longyear in 
the case of Phelps v. Sellick [Case No. 11,- 
079] embodies in a series of propositions, a 
very complete summary of the powers of the 
bankrupt court in the adjustment and en- 
forcement of liens, and covers the whole 
question as to both secured and unsecured" 
creditors. They are propositions that would 
embrace the question we have here, com- 
pletely, if these lien claimants had done that 
which I think it essential that they should 
have doae for the purpose of keeping their 
liens in existence. The Case of Eldridge 
[Id. 4,331] is also a case relied upon by the 
counsel for the lien claimants. Admit the 
full force of these authorities, stiU it does 
not necessarily follow that a lien liable to 
lapse from omission to do an act required to 
be done for its preservation by the statute 
creating it, is kept alive and continuing, by 
virtue alone of the commencement of the 
banliruptcy proceedings. 

The fallacy of the position taken by the 
lien claimants, in part at least, lies here— 
that because the bankrupt act confers upon 
the bankrupt court extensive and even am- 
ple jurisdiction over the assets of the bank- 
rupt, and all liens thereon, and because the 
bankrupt's property is made a trust fimd to 
be applied in satisfaction of all such de- 
mands, claims and liens, therefore a statu- 
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tory lien which is made dependent for its 
existence upon the conditions of the statute 
creating it, is preserved by virtue of the 
bankrupt law and of the commencement of 
bankruptcy proceedings— though those con- 
ditions or their equivalent be not complied 
with. I think there can be no doubt that 
these lien claimants could as an equivalent 
for commencing suits in the state com't, 
have asserted or proved their liens in the 
bankruptcy pi-oceedings, within the time 
limited by the statute creating the liens, but 
this was not done. To preserve a statutory 
lien dependent for its continued existence 
upon observance of the terms of the statute, 
those terms must be complied with by per- 
formance of the required act or its equiva- 
lent. The assignee, it is true, takes the 
property of the bankrupt subject to all liens 
thereon, but they must be kept valid and 
living liens. As counsel for the mortgage 
creditors has argued, the right of action in 
the federal court for the enforcement of 
these alleged liens, is subject to the limita- 
tions as to time, placed upon it by the stat- 
ute creating the Uens, and aU lien creditors 
and claimants must, within the statutory pe- 
riod, assert their claims, and have them ad- 
justed. This statute requires affirmative ac- 
tion on the part of the claimants in order to 
preserve their liens, and the filing of a peti- 
tion in bankruptcy by the debtor, was not 
the commencement of a suit for the enforce- 
ment of these alleged liens, within the mean- 
ing of the law. The doctrine of trust, con- 
tended for here, accm-ately speaking, applies 
to creditors of the bankrupt who have prov- 
able debts against him; they hold debts 
which the bankrupt is under a legal and 
personal obligation to pay, and for the pay- 
ment of which his estate is devoted, there- 
by creating a trust. But here, the bank- 
rupt is not the debtor of these claimants. 
The claimants are in no sense his creditors; 
they have no interest in the general assets 
of the bankrupt; their claims are upon cei-- 
tain property, and such as can only be en- 
forced on application within a prescribed pe- 
riod. 

The creditors of a bankrupt are parties to 
the bankruptcy proceedings. In the first in- 
stance, they may petition for adjudication; 
they have a direct interest in the manage- 
ment of the estate, and must have notice of 
proceedings; they may control dividends 
and compositions. But the position of these 
lien claimants essentially differs from that of 
either secured or imsecured creditors of the 
bankrupt; they cannot institute bankruptcy 
proceedings against the person upon whose 
property they assert liens; they have no 
right to vote in the choice of an assignee, 
nor can they unite in the meetings of cred- 
itors; they cannot surrender their liens and 
become general creditors of the bankrupt; 
they hold merely a lien, which is the crea- 
ture of a statute containing provisions, upon 
a compliance with which the continued es:- 
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istence of the lien is dependent. Suppose 
that after the filing of the petition in bank- 
ruptcy in this case, and while the four 
months limitation provided by this statute 
for the commencement of suits for the en- 
forcement of the liens was running, the 
banla'uptcy proceedings had been dismissed; 
what then would have been the position of 
these lien claimants? Or, suppose that com- 
position proceedings had been taken, and the 
case had passed out of this court upon com- 
position settlement; what then would have 
become of these asserted liens? In the case 
of Davis V. Anderson [Case No. 3,623] the 
court says: "The assignee may cite in the 
secured creditor, so as to determine what 
shaU be done with respect to the security, 
and it may be ad visa Die so to do, yet it is 
none the less the duty of the secured cred- 
itor to prove his demand, and obtain the aid 
of tlie court for its enforcement. If the 
lien creditor does not act, and the property 
is sold by the assignee under the order of 
the court, free from aU liens and incum- 
brances, what recom:se is left to the cred- 
itor after the fund has been fidly distrib- 
uted? If he thus sleeps on his rights, he 
does so at his peril." Now if this be true 
as a proposition applicable to a secured cred- 
itor of the bankrupt, does it not with equal 
and even superior force, apply to a party 
who is not a personal creditor of the bank- 
rupt at all, but who is asserting a lien upon 
the bankrupt's property by virtue alone of a 
statute creating such lien? 

The decision of the supreme court of this 
state in Bryant v. Small, 35 Wis. 206, bears 
upon the ease at bar. That was a proceed- 
ing under the statute of Wisconsin, to en- 
force a mechanic's lien. The labor was per- 
formed and materials furnished between the 
12th of November, 1872, and the 13th of 
March, 1873. The petition for the lien was 
filed on the 2d of May, 1873, and the action 
was instituted withm the time prescribed by 
the statute. The owner of the building was 
adjudicated a bankrupt on the 15th of March, 
1873. That was two days after the comple- 
tion of the work, and before either the peti- 
tion for the lien was filed, or suit was com- 
menced. The suit to enforce the lien was 
commenced, it will be noticed, after the pro- 
ceedings in bankruptcy were begun. "The 
defendants failed to answer, and the plain- 
tiffs moved for judgment on the complaint. 
This was objected to by the defendants, on 
the ground that upon the allegations of the 
complaint, it appeared that the bankrupt 
court had exclusive jurisdiction of the lien 
proceedings, and the circuit court denied the 
motion for judgment, and dismissed the 
complaints for want of jurisdiction." An ap- 
peal was taken to the supreme court, and 
that court reversed the judgment of the 
court below. It was claimed by the defend- 
ants in that case, that the plaintiff had a full 
and complete remedy in the district court of 
the United States under the provisions of 



the bankrupt law, for the protection and en- 
forcement of his lien, and that he should ap- 
ply to that court for relief. The com't says 
that it is possible that the lien would be en- 
forced in the district eom-t without any peti- 
tion being filed or suit instituted in the state 
court, to preserve and continue it; but that 
it could not be assumed that such would be 
the construction of the bankrupt law, and 
that the district court might hold that the 
petition must be filed and the suit com- 
menced in the state court within the time 
fixed by the statute, in order to continue and 
enforce the lien. The court in their opinion 
used this language, "There is certainly much 
reason for saying that the petition must be 
filed and action instituted in the proper court 
within the time limited, in order to preserve 
the lien, whether it is ultimately enforced in 
the state or federal court. At all events, 
we cannot see that it wiU likely lead to any 
embarrassment or conflict of jxu'isdiction, for 
the circuit court to retain the cause until 
the bankrupt court has acted upon the sub- 
ject. This was the course pursued in Clif- 
ton V. Foster, 103 Mass. 233, and we can per- 
ceive no objection to the practice." Follow- 
ing these views, the court ordered the action 
brought in the state court to enforce the 
lien, stayed, to await the action of the dis- 
trict com't in the bankruptcy proceedings. 
This is at least a recognition of the neces- 
sity for some actibn on the part of one 
claiming a lien imder a state statute, in tlie 
shape of a legal proceeding for the enforce- 
ment of such lien, and of the necessity that 
such proceeding be instituted within the 
statutory period. 

In the case of Firemen's Ins. Co. [Case No. 
4,796], the facts were that a policy of insur- 
ance contained the usual provision that no 
suit or action against the company for the 
recovery of any claim by virtue of the policy, 
should be sustainable in any court of law or 
chancery, rmless such suit or action should 
be commenced within twelve months next 
after the loss should occur. The insurance 
company was placed in bankruptcy. The 
insured had sustained a loss, but neitlier 
commenced an action in the state court to 
recover the amount of his loss, nor did he 
make any proof of his claim against the 
company in the bankrupt court, within 
twelve months after his loss occmred; and 
the question was, whether he could after 
the expiration of that period prove his claim 
in the banlcrupt court and participate in the 
dividends. The court (Judge Blodgett) held 
"that if the loss had been duly and regularly 
adjusted in good faith before the company 
was adjudicated a banki-upt, the claim could 
be proved like any other debt without re- 
gard to the year clause of the policy; but if 
the proofs of debt were not submitted or 
acted upon until after the petition was filed 
in banloruptcy, 1 think, that while the as- 
signee may examine and pass upon such 
proofs for certain purposes, he cannot make 
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an adjustment or agreement to pay, upon 
which an action conld tie maintained, and 
the assured, in order to preserve his claim, 
must not only present his proofs under the 
ninth clause, hut must also make his proof 
in banliruptcy, as the substitute or e(iuiva- 
lent for the commencement of a suit within 
twelve months under the twelfth clause." 
And he concludes that failure or neglect to 
make such proof, or bring suit within the 
time limited, bars the claim as efeectually as 
failure to sue, if the company were solvent. 
So in analogy to the principle here stated, 
the failm-e of these lien claimants to present 
their claims or liens for recognition and en- 
forcement to the bankrupt court, within the 
peiiod limited by the statute, bars such 
claims as effectually as omission to bring 
suit if the bankrupt were solvent. 

My conclusion is, that because of this fail- 
ure either to commence a suit in the state 
court for the enforcement of these demands, 
within four months after the filing of peti- 
tions, or to do that in this court which 
would be equivalent to the commencement 
of such suits, namely, to present the claims 
to this court in these bankruptcy proceed- 
ings, within the four months, for recogni- 
tion and enforcement, these liens must be 
said to have lapsed, and cannot now be rec- 
ognized. The exceptions of the assignee and 
of the mortgage creditors, to the commission- 
er's report allowing these claims as liens up- 
on the properly in question, will be sus- 
tained. 

NOTE [from original report]. On review, the 
foregoing decision was affirmed by [C5ircuit] 
Judge Drummond [unreported]. 
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BBUNSG^AAUD v. The AJNIBRIOA and The 
IMAGDAIjENE. 

CL Wkly. Notes Cas. 172.] 

District Court, B. D. Pennsylvania. Jan. 19, 
1875. 

C0LLISI0>'— OVEllTAKISG VESSEL. 

[A tug with a ship in tow, proceeding up the 
Schuylkill river on ebb tide at about four knots 
an hour, kept in towards the western shore, 
and was overtaken by another tow going at 
about eight knots, which, hugging the same 
shore, passed in between the tow ahead and 
the shore, thereby causing the injury complam- 
ed of. Held, that the overtaking tow was m 
fault in violating the rule of navigation requir- 
ing a vessel astern to look out for the vessel 
ahead.] 

In admiralty. This was a libel [by Mar- 
tin Brunsgaard, master of the ship Premier, 
agahist the steam tug America and the ship 
Magdalene] for damage by collision. The 
facts were briefly these: On May 18th, 1874, 
about 5 o'clock p. m., the ship Premier, in 
tow of the tugs S. B. Jones and Levering, 
and the Magdalene, in tow of the tug Amer- 
ica, left Gloucester Point and the Powder 
•vharf at Fort Mifflin, respectively, both 
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bound up the SchuylkiU. The two tows, 
coming in converging lines, met at the mouth 
of the Schuylkill, the Premier behig a litUe 
ahead. The wind was moderate and in the 
west. The channel was about 400 feet wide. 
The tide was ebb. The Premier, going about 
fotur knots, kept in towards the western 
shore going up the Schuylkill, and the Amer- 
ica, with the Magdalene in tow, going about 
eight knots, also hugged the western shore, 
and, overtaking the Premier, went between 
her and the western shore. The tow line of 
the America was about 70 fathoms, that of 
the Premier about 40. The America passed 
the Premier, and had got abreast of the 
Premier's tugs, when the starboard bow of 
the Magdalene collided with the Premier a 
few feet aft of amidships, on the port side. 
Upon the hearing, it was the opinion of the 
nautical assessors that the America was in 
fault, having clearly infringed the well-es- 
tablished rule of navigation, that the "ves- 
sel astern must look out for the vessel ahead, 
and never pass to windward when in close 
proximity to such vessel." 

Mr. CoTJlston, for libellant 
J. B. Thayer, for the America. 
Mr. Flanders, for the Magdalene. 

THE COURT (CAI>WAIjAI>ER, District 
Judge), approving their opinion, entered a 
decree for libellant against the tug America. 
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BRUNSWICK V, HOLZALB. 

Ohio, 1858. 

Patents— Pleadisg— Notice or Special Matter. 

[Cited in Law's Pat. Dig. 345, to the point 
that a notice of special matter may be filed or 
served in term time, but it must be filed full 
thirty days before trial.] 

[Note. Nowhere reported; opinion not now 
accessible.] 



BRUNSWICK (NICHOLS v.). See Cases 
Nos. 10,238 and 10,239. 

BRUNSWICK (GURNEE v.). See Case No. 
5,872. 

BRUNTON (COFFEEN v.). See Cases Nos. 
2,946 and 2,947. 
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BRUSH et al. v. The PLAINFIELD. 

[2 N. J. Law J. 331.] 

District Court, D. New Jersey. Sept 10, 1879. 

Collision— CosTRiBUTOiiT Negligence. 

1. Vessels have a right to anchor in crowded 
harbors; but if they remain there in a dense 
fog they must exercise the most constant vig- 
ilance and activity to make known their posi- 
tion, and if they fail to do this they cannot ex- 
pect full reparation for damages. Bells must 
be rung at shorter intervals than two minutes. 

2. A ferry boat having run into a schooner 
at anchor in New York bay, and both vessels 
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having been found to be at fault, the damages 
were equally apportioned, and no costs Tvere 
awarded to either party. 

3. A cross libel was filed by the ferry boat 
against the schooner for injuries done by the 
ferry boat to another schooner in consequence 
of the collision and which were paid for by the 
ferry boat. This libel was dismissed because 
the libellants were themselves also in fault. 

In admiralty. Libel in rem. [Dismissed.] 
Cornelius S. See, for libellant. 
Wm. A. Lewis, for respondent. 

NIXON, District Judgre. This is a bill for 
a collision filed by the owners of the schoon- 
er BeUe R. Hull, against the ferry boat 
Plainfield. On the morning of June 4th, 
1878, at about 4^^ o'clock the said ferry boat 
left her slip at the pier at the foot of 
Liberty street in the city of New York, for 
lier usual landing place at the pier of the 
New Jersey Centi'al Eailroad Company in 
Jersey Cily, and while crossing the river 
collided with the BeUe R. Hull, which was 
lying at anchor in the North or Hudson 
river, about five hundred yards from the 
New Jersey shore. Although it was after 
sunrise when the collision occurred, the 
morning was very foggj', and vessels in the 
river were not visible at a short distance 
from each other. The answer admits the 
collision, but claims that the ferry boat was 
not in fault. It alleges that owing to the 
fog much care and caution were exercised 
on her part in the navigation of the river, 
by constantly blowing her whistle and put- 
ting on exti-a lookouts, whilst on the other 
hand, great negligence was apparent in the 
management of the schooner, she being an- 
chored near or in the course and track of 
the ferry boat, keeping no suflicient lookout, 
ringing no bell, and sounding no horn. The 
testimony is in direct conflict, and the whole 
difiiculty in the case arises from not knowing 
where the ti-uth lies between the parties. I 
have examined the evidence with great care, 
in regard to two questions, because it seems 
to me that the case largely turns upon the 
manner in which they are decided. 1. Wheth- 
er the ferry boat was out of her proper 
■course when the collision occurred. 2. Whetii- 
«r the schooner took those necessary precau- 
tions to make known her position which 
were demanded from her being ancho]:ed in 
a public thoroughfare. 

1- It is difficult to ascertain the precise 
location of the libellant's schooner, the wit- 
nesses varying from one quarter to three 
quarters of a mile above the Communipaw 
fen-y. She occupied a position on the fiats 
which she had taken the previous day— some 
distance north of the usual fen-y track. It 
is important to observe that when she cast 
anchor there, a number of other vessels 
were anchored in the neighborhood— one at 
least to the south and east— the schooner 
Maderia, which had been lying there since 
the preceding Satm-day. If the libellant's 
schooner was in the track of the ferry, the 
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Maderia was still more so, and had been 
for several days, and yet there is no intima- 
tion that either of these vessels was warned 
by any one connected with the ferry com- 
pany, although passing and repassing them 
at all times dm-ing every hour of the day 
and night that they were occupying a dan- 
gerous position. I am inclined from this 
fact to give more credence to the testimony 
of those who assert that the Belle R. Hull 
was entirely above and out of the usual 
track of the ferry boats than to those who 
assert the conti-aiy, and to assume that the 
collision was primarily caused by the ferry 
boat being out of her usual and proper 
course. This view is sti-engthened by the 
evidence of Barker, the pilot of the respond- 
ent's boat, and by an affidavit which he 
made before one of the United States local 
inspectors of steam vessels, on the day after 
the accident, detailing the cause of tlie dis- 
aster. (After quoting the testimony at some 
length, THE COURT proceeds:) I think It 
is quite evident that if this mistake had not 
been made, and if, instead of attempting to 
pass to the stern of the BeUe R. Hull, under 
the impression that she was the schooner 
farthest south, the pilot had ordered the 
engineer to reverse his engine and back, as 
soon as he saw the vessel, the collision 
would not have occurred, or at least its 
damaging effects would have been averted. 

2. But was the libellant's vessel entirely 
free from fault? Did she take all proper 
precaution to advise the ferry boat of her 
location in the midst of the fog? In this 
matter the law is exacting. Vessels un- 
doubtedly have a right to anchor in crowded 
harbors, but they cannot be allowed to re- 
main there in a dense fog without exercis- 
ing the most constant vigilance and activity 
to make known their position, and where 
there is any failm-e in this respect, and a 
collision takes place, they must not look to 
the court for full reparation for their in- 
jm-ies. (After stating the evidence of the 
crew of the schooner, THE COURT pro- 
ceeds:) In the midst of so much uncer- 
tainty, it is quite probable tliat a longer in- 
terval of two or three minutes elapsed be- 
tween the periods of ringing the bell. Wheth- 
er this be so or not, that does not show 
sufficient diligence. In a heavy fog, when 
ferry boats are passing at aH times, an an- 
chored vessel should announce her location 
more frequently than once in two or three 
minutes, either by fog horn or bell, and a 
failure to do so must be regarded as negli- 
gence. Besides, what kind of a bell was 
rung? The captain says that it was a reg- 
ular fog bell, and that he was told that it 
was the regulation size. But not a single 
witness has been produced from the crew 
or passengers of the Plainfield, or from tlie 
crew of the Maderia, or any other vessel in 
the neighborhood, who testifies that he heard 
any bell on the Belle R. Hull, although sev- 
eral have said that if any bell had been 
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rung, they are sure that they would have 
heard it. From all these circumstances I 
am compelled to infer that either there was 
a longer interval than the witnesses remem- 
ber before the collision when the bell was 
not rung, or it was so rung that the parties 
most interested in the location of the vessel 
wei-e not able to hear it The evidence of 
Jones in regard to what took place after the 
accident is suggestive. He says: "All the 
crew staid on watch after the collision. I 
rang the beU. I was determined they should 
know next time where we were." Does not 
this imply that the bell was so rung by 
the witness before the collision that he him- 
self was in doubt whether the ferry boat 
knew where they were? As both vessels 
were in fault, the case falls within the prin- 
ciple of The Bedford [Case No. 1,216]; The 
Baltic [Id. 822]; and The Lydia [Id. 8,614]; 
in each of which there was a decree equally 
apportioning the damages caused to the li- 
bellant's vessel by the collision. No costs 
will be awarded to either party, and there is 
no need of a reference, as the testimony 
taken seems to have regard as well to the 
damages sustained as to the liability. The 
libellant paid out §180.14 in cash for repair- 
ing, as the immediate consequence of the 
injury, and seems to have been detained 
several days from the prosecution of his 
ordinary business with his vessel. The dam- 
ages for the detention are somewhat specu- 
lative as to loss of freights which were 
never earned, but the wages accruing to the 
crew, and their support, are tangible, and 
should be considered. I think that three 
hundred dollars is a fair estimate of the 
libellant's damages from the evidence, and 
a decree will be entered against the defend- 
ant for half of that sum, to wit, one hun- 
dred and fifty dollars. 

The testimony in this cause largely refers 
to another suit growing out of the foregoing. 
After the ferry boat Plainfield had collided 
with the Belle R. Hull, in which the former 
received no injmy, she drifted with the tide 
into another schooner, the Maderia, an- 
chored a short distance to the south and 
east of the Belle R. Hull, eari-ying away 
the jibboom, and at the same time receiving 
damages to the hood of the ladies' cabin, to 
the amount exceeding one hundred dollars. 
No claim was put in for damages against' 
the Maderia by the owners of the ferry 
boat, although she was anchored more nearly 
in the ferry track of the Plainfield than the 
Belle R. Hull; but, on the other hand, the 
captain of the Maderia was paid for the 
loss of the jibboom. As soon as the libel 
was filed In this case, the defendants and 
claimants filed a cross libel in rem against 
the Belle R. Hull for these consequential 
injuries. Such suits are doubtless main- 
tainable in cases where the libellants are in 
no fault themselves (see Ward v. The Og- 
densburgh [Case No. 17,158]), but where, as 
In this case, it appears that they contributed 



largely in the original collision, they are not 
entitled to recover, and the cross libel must 
be dismissed with costs. 
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BRUSH et al. v. ROBBINS. 

[3 McLean, 486.] ^ 

Circuit Court, D. Michigan. Oct. Term, 1844, 

Ajhendment~At Commos Latv. 

1. At common law an amendment might be 
made whilst the proceedings were in paper.' 

2. A judgment of a previous term cannot be 
set aside on motion. 

[Cited in Spragne v. Litherberry, Case No. 
13,251; Edwards v. Elliott, 21 Wall. (88 U. 
S.) 552; U. S. v. Millinger, 7 Fed. 189; U. 
S. v. Walsh, 22 Fed. 648.] 

3. Amendments in England, under their stat- 
utes, constitute no rule for the courts in this 
country. 

At law. 

Mr. Hand, for plaintiff. 
Mr. Emmons, for defendant 

OPINION OF THE COURT. A motion is 
made to set aside a judgment between the 
above parties, rendered at October term, 1842. 
This is opposed, on the ground that a final 
judgment cannot be set aside on motion, 
after the expiration of the term at which it 
was entered. 

At common law, whilst the proceedings 
are in paper, an amendment could be allow- 
ed, and a judgment could be set aside before 
the adjomrnment of the term at which it 
was entered: but, at a subsequent term, the 
court had no power to change the record of 
a previous term. T. Raym. 38; 2 Strange, 
1110. By various statutes in England and 
in this country, power is given to the courts 
to amend in many cases, which they could 
not exercise at common law. In New York, 
the court set aside judgments entered at a 
previous term, for u-regularity, on motion. 
There can be no doubt, that such a judg- 
ment may be set aside, if it be a mere nulli- 
ty. But if it be a judgment on which an ex- 
ecution may issue, and the objection be an 
error of proceeding which an appellate court 
may correct, It cannot be set aside, after the 
term at which it was entered. In Cameron 
V. McRoberts, 3 Wheat [16 U. S.] 591, the 
court held, "that the circuit courts have no 
power to set aside their decrees in equity on 
motion, after the term at which they were 
rendered." A decree, in this respect, stands 
upon the same groimd as a judgment. A 
mistake in a clerical entry may be corrected 
at any time. But that which entered into 
the consideration of the com't, and consti- 
tutes a part of the judgment, cannot be 
changed after the term. 

The late decisions in England, under their 
statutes, constitute no rule for the action of 

^[Reported by Hon. John McLean, Ch:cuit 
Justice.] 
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courts in this country. Our statutes extend 
the power of amendment, in many respects, 
as far as the English statutes; but it has not 
been decided, under the acts of congress, 
that the court may set aside a judgment of 
a previous term on motion. Such a power 
might be dangerous, and it does not appear 
to be necessary for the attainment of justice. 
The motion is overruled. 

[NOTE. A motion to correct or amend a 
judgment in any respect other than in respect 
to mere mistakes or clerical errors must be 
made at the term at which the judgment was 
rendered. Bank of U. S. v. Moss, 6 How. (4f 
U. S.) 31; Medford v, Dorsey, Case No. 9,389; 
McClelland v. Fosbender. Id. 8-695; Wood v. 
Luse, Id. 17,950; Bradley v. Eliot, Id. 1,778; 
Crabtree v. Neff, Id. 3,315; Doubleday v. Sher- 
man, Id. 4,019; Sibbald v. U. S., 12 Pet. (37 U. 
S.) 488: Scott v. Blaine, Case No. 12.525; Mc- 
Micken v. Perin, IS How. (59 U. S.) 50T; Bank 
V. Labitut, Case No. 842; Coleman v. Neill, 11 
Fed, 461; Jenkins v. Eldredge, Case No. 7,269. 
For cases in which the judgment has been 
vacated or corrected after the term for the rea- 
son of irregularity, mistake, surprise or the like, 
see Crookes v. Maxwell, Case No. 3,415; XJ. 
S. V. Bennett, Id. 14,573; Jones v. Kemper, Id. 
7,472; U- S. v. McKnight, Id. 15,695; Lytle v. 
Fenn, Id. 8,651; Pierce v. Turner, Id. 11,148; 
Shuford v. Cain, Id. 12,823; Sheer v. Bank of 
Pittsburg, 16 How. (57 TJ. S.) 571; Doggett v, 
Emerson, Case No. 3,961; Newton v. Weaver, 
Id. 10,193; Homans v. Coombe, Id. 6.653; 
Ringgold V. Elliot, Id. 11,844; Figh v. U. S., 
3 Ct. CI. 97.] 

BRUSH (WARE v.). See Case No. 17,171 
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The BRUTUS. 

[2 Gall. 526.] * 

Circuit Court, D. Massachusetts. Oct Term, 

1815. 
Piii2;e — Privateer — Agreement between Own- 
ers AND CuEW— Cruise — Commencement and 
Termination. 

1. By the shipping articles of a privateer, it 
was agreed that the privateer should cruise, 
where the owners should direct, and that three 
fifths of the prizes taken during the cruise 
should belong to the owners, and two fifths to 
the crew; and that the officers and crew should 
repair on board immediately when ordered, and 
should remain for three months from the time 
of sailing, unless the cruise was sooner com- 
pleted in the opinion of the owners. The pri- 
vateer sailed on the cruise, and was compelled 
to go into France for repairs, in consequence 
of injuries received in an engagement, and by 
stress of weather. While in France the three 
months elapsed, and the crew refused to re- 
main by the ship, unless new articles were sign- 
ed for a second cruise. On the homeward voy- 
age, after the new articles were signed, cap- 
tures were made. It was lield, that the cruise 
was not legally broken up in Prance, and that 
the assignees of shares on the original cruise, 
and the officers and crew, who were put on 
board of prizes captured on the outward voy- 
age, were entitled to share in the prizes made 
after the departure from France. 

[Cited in Robinson v. Hook, Case No. 11,- 
956.] 

2. A cruise, ex vi termini, imports a definite 
place, as well as time of commencement and 



^ [Reported by John Gallison, Esq.] 



termination, unless that construction be re- 
pelled by the context. When it is not other- 
wise specially agreed, a cruise begins and ends 
in the country, to which the ship belongs, and 
from which she derives her commission. 
[Cited in The Sarah Jane, Case No. 12,348.J 

3. A cruise for three months means, that 
three months only shall be employed in cruis- 
ing, and not that the engagement for the cruise 
is then, to all intents and purposes, to termi- 
nate. 

4. A cruise, like a voyage, begins in legal con- 
templation, when the ship breaks ground for 
the purpose of sailing. 

5. When the term of time once begins to 
run, it is not suspended by any intermediate ac- 
cident or casualty happening in the course of 
the cruise. 

[Appeal from the district court of the- 
United States for the district of Massachu- 
setts. 

[In admiralty. Libel by Woodbm-y and 
others against the privateer Bi-utus for the 
distribution of the proceeds of prizes. There 
was a deci-ee for libellants in the disti-ict 
court (case unreported), and the respond- 
ents appeal. Affirmed.] 

Ihe material facts in this case were as 
follows: The private armed schooner Bru- 
tus, William Austin commander, being fitted 
for a cruise; about the third of October, 
1814, shipping articles were entered into 
by and between the owners, and the com- 
mander, officers and crew of the privateer, 
among which were the following stipula- 
tions: "1. The schooner shall cruise, where 
the owners or a majority of them, may di- 
rect. 2. Three fifths of the net proceeds 
of all the prizes and prize goods, taken 
during the cruise, are to belong to the own- 
ers; the other two fifths to belong to the 
captain, officers and crew, and to be divided 
among them according to the number of" 
shares set against their names. 3. No one 
of the company shall, before the end of the 
cruise, sell more than half his shares. 4. 
The captain, officers and ci-ew, agi-ee to re- 
pair on board immediately, when ordered, 
and to remain for three months from the 
time of sailing, unless the ci-uise is sooner 
completed in the opinion of the owners." 
The privateer sailed from Boston on the 
cruise, on the first of November, 1814, and 
was, on the same day, chased by the 
enemy's ships into Salem, from which port 
she sailed again on the cruise on the eighth 
day of the same month. Several prizes 
were made and manned out, and at length 
the privateer, having been considerably in- 
jured in her spars and rigging by violent 
gales of wind, and by damage sustained 
in an action with an enemy's ship, which 
was captm-ed, was compelled to put into- 
Quimper in France for repairs, and arrived 
there on the first day of January, 1815. 
Notwithstanding every exertion was made, 
the necessary repairs were not completed 
until the fifth day of February following. 
In the mean time, the crew gave notice to- 
the captain, that their term of service would 
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expire on tlie first day of February, and 
that they should not hold themselves bound 
to remain .after that day, unless a new en- 
gagement was made for a second cruise. 
Th'i captain made application to the Ameri- 
can consiil at that port, on this subject, and 
was informed that the crew could not be 
retained under the articles. In consequence 
of these circumstances, the captain was in- 
duced, on the 26th of January, to put an 
end to the fii'st cruise, and to make and ex- 
ecute shipping articles for a second cruise 
of three months from the time of sailing 
from the river of Quimper, unless the ca'uise 
should be sooner abandoned by the com- 
mander. The whole of the crew then on 
board, excepting two officers, signed the new 
articles; and one new officer and fifteen 
other men were shipped, to make up the 
proper complement The privateer sailed 
from Quimper on the second cmise, and in 
the course of it, captured two valuable 
prizes (the last capture having been made 
on the second day of March, 1815), and 
afterwards safely arrived in the United 
States. The captain of the Brutus, previous 
to his sailing from Boston, received orders 
from the owners respecting the places, where 
he was to cruise, and authorizing him to 
exercise his own judgment in respect to it, 
after consulting his officers. He was fur- 
ther authorized, in case he went to France, 
and should think it proper to break up the 
cruise there, to convert the Brutus into a 
letter of marque, and bring home a cargo 
to the United States. He did not, however, 
act at all under this last instruction. 

The present was a supplemental libel, filed 
by the libellants, to compel a distribution of 
tlie proceeds of the prizes made in the second 
cruise, which proceeds were, at the time of 
filing the same libel, in the registry of the 
district court The libellant, Woodbvury, was 
a prizemaster on board of one of the prizes, 
made by the Brutus on her first cruise, with 
which he safely arrived in the United States 
about the 7th of February, 1815, and was 
utterly unable again to rejoin the privateer. 
The other libellants were assignees of the 
shares of some of the original crew imder 
assignments executed at Boston, before the 
sailing of the Brutus on the cruise. These 
assignments were substantially alike, and 
granted the share, "of all the moneys, goods, 
merchandises, effects and proceeds whatever, 
whioh may be lawfully captured, seized or 
recaptured by the private armed vessel or 
schooner, called the Brutus, William Austin 
commander, during the cruise, on which she 
is now boimd, &c." and they contained an 
irrevocable letter of attorney respecting the 
premises. 

Gallison, for libellants. 

1. Were the captures, made by the Brutus 
after sailing from France, made during the 
ciTiise, on which she was bound at the time 
of executing the instruments of assignment? 



The cruise continued until the return of the 
vessel to the United States, imless it was 
sooner terminated, either by the owners, or 
some one having authority from them; or 
by some original limitation. It is not pre^ 
tended, that the owners, by any act of theirs, 
intermpted the cruise. Had then the com- 
mander authority to terminate it, derived 
from his instructions, or from his office as 
commander? The instructions, it is evident, 
gave him no authority to terminate the first 
cruise, for the purpose of commencing a sec- 
ond. His general power as commander 
could not extend to such an act, because: 
1. He is one of the parties contracted with 
^by the owners in the first articles, and could 
not, of course, release himself from the obli- 
gation of those articles. He, therefore, at 
least, continued to sail under the first con- 
tract. 2. To suppose such an authority in 
him, is to suppose him to have the power of 
making an agreement, binding on the owners, 
by which they should receive but one tenth, 
or any smaller share, instead of three fifths 
of the prizes. 3. A commander has author- 
ity to ship new sailors, and even an entire 
new crew, if necessary, but not to imder- 
take a new cruise or voyage without express 
instructions. 4. If he had authority to com> 
mence a new cruise in France, he might have 
done the same at sea. The owners, there- 
fore, not having assented to the second con- 
tract, it was void. The case is analogous 
to that of partnerships prolonged beyond the 
stipulated time. Wats. Partn. 381; Keane 
V. The Gloucester, 2 DaU. [2 U. S.] 39. 

2. Did the original cruise expire in France 
in consequence of the fomrth article in the 
contract, imder which it was commenced? 
The true construction of this clause is, not to 
fix a period to the cruise, which in its nature 
is not susceptible of so exact a definition of 
time; but to avoid an inconvenience, which 
had sometimes been experienced, by giving 
to the owners an option, in case of the ves- 
sel's return within three months, either to 
send her abroad again, or then to terminate 
the cruise. The contract of the seamen must 
be understood to be, "to serve three months, 
at least, if required; and till the end of the 
cruise;" and it was probably intended, that 
the return should be as soon as convenient, 
after three months. Any other construction 
would lead to absm-d consequences, equally 
inconvenient to the seamen and to the com- 
mander. But admitting the respondents* 
construction to be correct, and that the 
cruise, or time of service, is limited to three 
months; still, it is contended, the prescribed 
time had not expired on the fifth of Febru- 
ary, when the Brutus sailed from Quimper, 
nor even on the second of March, when she 
captured her last prize. For the time spent 
in France, in necessary refitting, is not to be 
accounted a part of the three months. It 
was a suspension of the cruise arising from 
inevitable accident Very little can be found 
in English- books upon this subject, but hi 
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tlie Frencli code the rule is distinctly laid 
■down." Reason, as well as the authority of 
the French law, will lead us to conclude, 
that if any limitation was intended, it must 
have been three months of effective cruising. 
It may further be contended on behalf of 
the assignees, that they ought not to be af- 
fected by any provision in the contract be- 
tween the seamen and the owners. Of the 
contents of this contract they might have 
been, and probably were, ignorant. They 
would necessarily understand the word 
"cruise" in its popular sense, as extending 
to the return of the vessel to the United 
States. With regard to the prize crews, it 
would be peculiarly hard and inequitable, 
that they should be excluded from a share in 
the only valuable captures made during the 
expedition, because thoy happened to be de- 
tached from the ship on a service, which 
was for the common benefit. The Frederick 
ic Mary-Ann, 6 C. Rob. Adm. 213. 

J. T. Austin, for respondents. 

The prize master did not actually, or con- 
structively, belong to the Brutus, at the time 
when the captures were made. The cruise, 
upon which she w^as then sailing, was not 
the same with that, for which he had ship- 
ped. By the prize act (Act June 26, 1812, [2 
Stat. 759]), the ownei's, officers and crew of 
the privateer may make such contract, as 
they please, for the division of prizes and 
the continuance of the cruise, and there is 
nothing to restrict them from expressly 
agreeing to terminate the enterprise in a for- 
eign port. In the present case, the parties 
have entered into a written contract, by 
wliich they have engaged, not for an indefinite 
cruise, nor for one limited by place, but for 
a service defined and limited by time. In 
what manner such a service is to be under- 
stood appears from the case of Syers v. 
Bridge, 2 Doug. 530. It is not denied, that 
the commander terminated the cruise in 
France, if he had power so to do, and if his 
authority was reasonably exercised. His 
power is not questioned by the owners, who, 
indeed, have ratified his conduct. It cannot 
therefore be questioned by the other officers 
and the crew. The facts show, that the au- 
thoi-ity was reasonably exercised. The com- 

=" Declaration of the 1st of March, 1781, art. 
21. "Les engagemens pour la course ordinaire, 
s'il n'y a pas de convention contraire, y compris 
lo temps des relaches, seront de quatre mois, a 
compter du jour que le vaisseau mettra a la 
voile, et doublera les caps ou pointes, qui, sui- 
vant les usages locaux, determinent un depart ab- 
solu ; exceptons toutefois les relaches necessaires 
pour amener des prises, prendre des vivres, faire 
de I'eau, espalmer, ou d'autres cas pressans; a la 
charge de remettre en mer aussi-tot que le vent 
le permettra." 2 Code des Prises, 920. This 
is substantially a re-enactment of the ancient 
ordinance of Nov. 25, 1693, art. 5. 1 Code des 
Prises, 147. But the old ordinance allowed 
only fifteen days for any stop to procure pro- 
visions, &c. See, also, 2 Val. 231; 2 Code des 
Prises, 641; 2 Valin des Prises, 38; 2 Emer. 
des Assur. 10. 



mander used every exertion to fit his vessel 
for sea before the time expired. He could 
not accomplish it, and he would have been 
abandoned by his crew, if he had not made 
the contract for the new cruise. It is not 
material to the present question, whether the 
commander has power to commence a new 
cruise, or not The only question is, whether 
the first cruise had expired. There was, 
however, a new cruise, with a crew different 
from that, which had been employed in the 
first. Had the Brutus returned to the United 
States, and sailed again, immediately after 
the expiration of the three months, with the 
same crew; it is not pretended that the men, 
who were on board of prizes, or in prison in 
the enemy's country, would have been enti- 
tled to share in the proceeds of prizes taken 
after such second sailing. Yet the hardship 
would not have been less in that case, than 
in this. As to the assignees, the only ques- 
tion is, to what benefit were the assignors 
entitled under the first eonti-act? They have 
assigned only their eai'nings for three months. 

Dexter, on the same side. 

The claims of assignees are not desei-ving 
of any favorable regard. In general, for a 
very ti*ifling consideration, they seek to share 
in advantages procured by the labors and 
dangers of others, and to reap the harvest, 
which was sown without their care. In the 
present case, there are many circumstances, 
independent of the written conti-act, to op- 
pose their pretensions. But that contract 
wiU, it is believed, be foimd conclusive. 

1. The argument on the other side has pro- 
ceeded on the supposition, that the engage- 
ment in this case was for a cruise. But the 
undertaking is not, to cruise for three 
months; it is, to continue on board for that 
time, which can leave no doubt as to the 
intention. A portion of the time spent, it is 
said, ought not to be accounted a part of the ■ 
limited period- But why not, we may ask, 
wheii the contract is "to continue on board" 
three months? What difference can it make, 
whether the ship be in port or not? When 
did the three months commence? Certainly, 
when the men were ordered on board in Bos- 
ton. In a case of insurance, this voyage 
would undoubtedly be considered to com- 
mence at the moment of breaking ground. 
The whole object of the foreign ordinance, 
which has been read, is to fix limits to an 
uncertain and indefinite contract. It cannot 
apply to a ease, where there is an express 
agi'eement. The case from Douglas shows, 
that Lord Mansfield considered a cruise for 
a specified time, as limited to the precise 
time agreed on. 

2. The contract is not absolute even for 
three months. The owners had power to 
terminate it within that period. Now a great 
variety of events may happen, in which the 
exercise of this discretion by the owners 
would be expedient, or even necessary. It 
is not to be supposed, that in all cases they 
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are to decide in person. Circumstances, 
requiring their interposition, are more likely 
to take place abroad, than in a port of the 
United States. The commander, therefore, 
as their agent, must determine, "when it be- 
comes expedient to break up the cruise. 
There is no question here, that the command- 
er acted reasonably, if he had the power; 
and having, without fraud or corruption, 
declai-ed the contingency to have happened, 
which was to terminate the first cruise, it 
ceases to be of any consequence, whether 
the second cruise was lawfully commenced 
or not. I should, however, rely, with much 
confidence, on the instructions, as giving to 
the commander a discretion broad enough for 
this pm'pose. There is no reason to appre- 
hend the mischiefs, which have been sup- 
posed to flow from our construction of the 
contract. The law would imply an obliga- 
tion, independent of all stipulations, which 
would save the property from being aban- 
doned to desti'uction in cases of extreme 
peril. In the present case, it is certain, that 
no danger existed. 

Prescott, in reply. ' 

Two distinct classes of claims are asserted 
in the libel now before the com't, that the 
prize-master, and those of the assignees of 
prize shares. In general, however, the same 
reasoning will apply to both. The first ques- 
tion is, what is assigned? To ascertain the 
meaning and extent of the language used in 
the insti'uments of assignment, we must re- 
sort to our knowledge of the common mode 
of transacting similar business. The as- 
signees must have supposed themselves pur- 
chasing a right in a" a-uise from the United 
States, in the sense in which that term is 
generally understood. There was no copy 
of the articles in the hands of the seamen, 
and without notice of some special clause, 
there was no reason for the assignees to 
wish an inspection of those articles. Was it 
possible they should suppose, that this ves- 
sel would go to a foreign country, at a time 
when all countries, but our own, were at 
peace with Great Britain, there to disband 
one hundi'ed seamen, and to refit for another 
cruise? 

But, it is said that the crmse was actually 
terminated in France. This point is ma- 
terial, because no new a*uise could be un- 
dertaken until the first was properly ended. 
It Is argued, that a new cruise was com- 
menced, because the seamen shipped anew 
after the expiration of their first contract 
But how was the first contract dissolved? 
Was it competent for the commander, one 
of the parties to that conti-act, to put an 
end to its obligation without the conciu'rence 
of the owners, whose interests were distinct, 
and might be so materially affected? It is 
not necessary to spend much time in con- 
sidering, whether, as commander of the pri- 
vateer, he had authority to break up the 
cniise, and to commence a new one. No 



such power is ever considered to belong to 
the master of a merchant vessel. It would 
expose the owners to the loss of the whole 
expense of outfits; and they would have no 
security, that by the new contract, which 
the commander might make in a foreign 
port, their share in the prize proceeds would 
not be materially reduced. Had he then any 
such authority from his instructions? Noth- 
ing can be more improbable, than that the 
owners should give such a power, nor ai'e 
their words to be so construed, unless the 
inference be necessary and direct Upon 
looking into the instructions, we find, that 
so far from this, the commander is directed, 
if he should think it for the owners' interest, 
"to give out that he is a letter of mai-que, 
&c." and "to favor this idea by taking on 
board goods," No power is given to break 
up the cruise in fact, or to convert the ves- 
sel into a letter of marque. Some reliance 
has been placed on a clause directing the 
commander, in cases of doubt, to consult 
with his ofiicers, and then to act, as he may 
think best; but it cannot be supposed, that 
by this it was intended, that he should con- 
sult them concerning subjects, in which they 
had a dii'ect interest contrary to that of the 
owners. It is contended, that whether the 
commander had such power or not, yet the 
contract expired by its own limitation at the 
end of three months, and the men had then 
a right to leave the ship. This, if true, could 
not alter the rights of the assignees, suppos- 
ing the fair import of the word "cruise" to 
comprehend botli the outward and home- 
ward voyage, for the cruise is not necessarily 
commensurate with the term of service. But 
the articles will not admit such a construc- 
tion. There is no stipulation, that the crew 
shall be discharged at the end of the time. 
They engage to serve three months, imless 
the Cruise is sooner completed in the opin- 
ion of the owners. This shows an expecta- 
tion, that the cruise was to end in the United 
States. The construction, therefore, must 
be, that they were to serve three months 
if required, and until tlie end of the cruise. 
It is said, they bind themselves only to "re- 
main on board" so long; but are they not 
to remain for the purpose of cruising? In 
construing the contract, its object must be 
taken into view. The vessel was to go into 
the Atlantic, and on the coast of Em-ope. 
If the time should expire while she was at 
sea, were all the obligations of the contract 
at once to cease? Were the crew released 
from the command of their officers? Had the 
commander a right to put the crew on shore, 
in any place he might think proper? The 
clause was probably intended to fix gen- 
erally the duration of the cruise. At the 
end of the time, the crew might insist upon 
returning, but they must continue to serve 
until arriving in the United States, and if a 
prize should be taken on the passage home- 
ward, it would be distributed according to 
the articles. But the three months had not 
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expired at the time when the captures were 
made. The rule of the French law, as the 
rule of a gi"eat commercial country, is en- 
titled to much respect The ordinance limits 
the dm-ation of the cruise to four months, 
in the absence of any express limitation, and 
this limitation is as effectual as if made by 
the contract Yet the time spent in port is 
excepted out of the limited time. This is 
reasonable and just, for the owners are lia- 
ble to great expenses, which continue while 
the vessel is in port; and for these their only 
compensation is the chance of maldng cap- 
tures. If the time of service should be con- 
sidered as expiring in a foreign port, the 
whole benefit of the expedition might be 
lost 

STORY, Ch-cuit Justice. This cause has 
been argued with great ability on both sides. 
The questions involved in it are of consid- 
erable difficulty, and it is to be regretted, 
that so little light can be gleaned from au- 
thorities, to assist in the decision, which is 
now to be pronounced. We are called upon, 
in the first instance, to put a construction up- 
on the shipping articles. These, like all oth- 
er mercantile instruments, are drawn up in 
a very lax and inartificial manner. To con- 
strue the language by the technical rules of 
literal interpretation would be to defeat the 
manifest intention of the parties. "We are, 
therefore, bound to construe it with great 
liberality, and to look to the general scope 
and object of the instrument rather than to 
weigh minutely the force of detached expres- 
sions. "In conventionibus, contrahentium vo- 
luntatem, potius quam verba, spectari pla- 
cuit" 3 Poth. Pand. 825. 

It is argued, in behalf of the respondents, 
1. That this was an engagement for a ma- 
rine service limited solely by time; and that 
it was not even an engagement to cruise for 
three months, but simply to remain on board 
the ship three months. 2. That if it should 
be construed to be an engagement for a 
cruise, it was a cruise not measured by place, 
but simply by time; and that "cruise" ex vi 
termini, imports the period of time, during 
which a vessel is engaged on the ocean, for 
the pui'pose of making captures, without any 
return into port. To support the first posi- 
tion, great stress is laid on the stipulation of 
the officers and crew to repair on board, 
"'and to remain for three months from the 
time of sailing, unless the criuse is sooner 
completed in the opinion of the owners." 
But it is manifest, that the parties under- 
stood the engagement to be for the purposes 
of cruising. The prizes captured, "during 
the cruise" were to be divided in a certain 
ratio among the crew; and this certainly re- 
fers to prizes made during the term of serv- 
ice of the crew. "The cruise" might be de- 
termined by the owners before the expira- 
tion of the three months; and how could 
this be, if the parties had not engaged for 
"'a cruise"? Besides, if we were to adhere 
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to a literal construction of these words, it 
would lead to the most singular incongrui- 
ties. If it were a sufficient compliance with 
the stipulation "to remain" on board, how 
were the ordinary or extraordinary duties 
of cruisers to be perrormed? How were 
prizes to be captiu;ed and manned out and 
navigated into port? So far, indeed, from its 
being the intention, that all the crew should 
"remain" on board, during' the stipulated 
term, it was in the obvious contemplation of 
the parties, that a part were to leave the 
privateer and man prizes. For what other 
purpose could there be prize-masters on 
board? I cannot, therefore, but construe the 
contract to be for a cruise of three months, 
commencing from the departure of the pri- 
vateer from the port of equipment; and 
such an engagement includes a libertj' to 
cruise dm'ing the whole stipulated term. 

And this leads us to the consideration of 
what is the true meaning of the word 
"cruise," as used in the connection, in which 
it stands in the shipping articles. By a 
cruise, I understand a voyage for the pur- 
pose of making captures jure belli. Lord 
Mansfield, in the case cited (Syers v. Bridge, 
2 Doug. 527), has said, that it is a well 
known expression for a connected portion of 
time. This language is used with reference 
to a policy then before him, containing a 
"liberty to cruise six weeks," which, it was 
contended, meant a cruising for six weeks 
not merely in succession, but at distant in- 
tervals, if the aggregate time did not exceed 
that space. His lordship is not, therefore, to 
be understood to assert, that a a'uise ex vi 
termini includes a given portion of time, 
without reference to the place of commence- 
ment or termination, but only that it includes 
a connected portion or immediate succession 
of time, in whatever manner the same may 
be calculated. And this is true also as to a 
voyage. The boundaries of a cruise, like 
those of a voyage, may be defined by local 
limits, or by artificial time, or by both com- 
bined. It is just as competent to engage on 
a cruise from Boston to the East Indies and 
back again, as on a cruise for a year. It is 
true, that the term "voyage" is frequently 
applied to the passage of a ship from one de- 
fined port to another (Slarsh. Ins. b. 1, c. 6, 
§ 1); but it is also sometimes used with a 
more obscure reference to place, and with a 
direct limitation of time. Cases are familiar 
of an insvu-ance for a limited time on a fish- 
ing voyage, or coasting voyage, or on any 
voyage or voyages, without any specification 
of place. 1 Emerig. Ins. c. 3, § 2, p. 63; Ca- 
sar. Disc. 1, note 127; 2 Valin, Comm. 86, b. 
3, tit. 6, art 85; Casar. Disc. G7, note 31. 
In the same manner, an insurance may be 
on a privateer for a cruise, or for a cruise of 
a limited period. In short, a cruise is noth- 
ing but a voyage for a given pm'pose (see 
Brown v. Jones [Case No. 2,017]; Douglass 
V. Eyre [Id. 4,032]; Magee v. Moss [Id. 8,- 
944]; 1 Hall, Law J. [N. S.] 207; Abb. 
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Sbipp., 7tli Lond. Ed. 1844, pt 5, c. 1, p. G05), 
and may, therefore, be properly defined to 
be a cruising voyage, or voyage to make capt- 
iires jure belli; and so it is clearly considered 
in our statutes (Act June 26, 1812, c. 107, § 10 
[2 Stat 761]). And a cruise, like a voyage, im- 
ports a definite place of commencement and 
termination, vmless tbat construction be re- 
pelled by the context. If seamen engage to 
go from a port on a fishing or whaling voy- 
age, this includes not merely the period, in 
which the vessel is engaged in the fisheries, 
but also the return voyage to the home of 
the vessel. This construction results by 
necessary implication, either from the known 
usage of the ordinary trade, or from a legal 
presumption of the intentions of the parties, 
made to obviate great inconveniences, or 
apparent absm-dities. It is considered as a 
casus omissus, in which the law steps in, 
and in furtherance of the apparent objects 
of the parties, or of public policy, supplies 
the omission by a reasonable interpretation 
and extension of the contract in unforeseen 
emergencies. The same doctrine applies, in 
the same latitude, to a cruise. If no provi- 
sion is made to the conti*ary, it must be pre- 
sumed that a cruise comprehends a retm*n 
to the country, if not to the home port, of 
the privateer. This is the ordinary iisage 
of the employment, and the manifest expec- 
tation of the laws. It comports with the 
known policy of the coimtry, which is un- 
favorable to the discharge of our seamen 
in foreign ports; and subserves the most 
important public, as well as private interests. 
I reject, therefore, altogether the definition 
of a cruise, which would strike out all ref- 
erence to place in respect to its termini; 
and I further hold, in conformity with the 
language of the prize statute (Act June 20, 
1812, c. 107, § 10 [supra]), that a cruise may 
still have a continuance, notwithstanding an 
arrival in port, and is not necessarily ex- 
tinguished thereby, unless such inference re- 
sult "from the express stipulations, or the 
overt acts of the parties. 

It being tlien settled, that a cruise imports 
a i*eturn voyage to the country or port of 
the domicil of the ship, unless liat consti'uc- 
tion be repelled by the context, we are next 
led to the consideration, whether in the pres- 
ent contract there be any thing to repeal 
that consti'uction. The parties have limited 
the commencement of the cruise to the de- 
parture from the port of equipment; and 
from the facts it seems clear, that the cruise 
legally commenced on the first day of No- 
vember, when the Brutus left Boston. I can- 
not adopt, in this respect, the opinion of 
the learned judge of the disti'ict court, post- 
poning the commencement until the depar- 
ture from the port of Salem. That opinion 
seems to have proceeded upon the rule of a 
foreign ordinance (Ord. 1778, art. 21; 2 
Emer. des Assur. c. 13, § 1, p. 10), which 
fixed the commencement of the cruise from 
the doubling of the capes, or points of usual 



departure. "Qu'il a double les caps ou 
pointes, qui suivant les usages locaux deter- 
minent un depart absolu." 2 Emer. des 
Assur, 10. The general rule of our law, lilce 
that of the civil law ("In nautica pecunia, 
ex ea die periculum spectat creditorem, ex 
quo navem navigare conveniat." 3 Poth, 
Pand. 826, note 1594), is that the voyage 
commences, when the ship breaks ground 
for the purpose of departure; and the par- 
ties have here expressly fixed it to the time 
of sailing. The term stipulated in the arti- 
cles therefore expired, by its own limitation, 
on the first day of the ensuing February. 
If at that time the privateer had been in 
a port of the United States, in the ordinary 
com'se of the cruise, it is incontestable, that 
Oie officers and crew would have been ab- 
solved from any further service. On the 
other hand, if the privateer had retm'ned 
within the term, unless the owners had ex- 
ercised the election given them, the articles 
would have subsisted in their full obliga- 
tion. 

But it is argued by the plaintiflE's coimsel, 
that the privateer having been forced into 
France for repairs occasioned by inevitable 
accidents, the whole time consumed there in 
necessary repairs is to be deducted from the 
accoimt of the cruise. In other words, the 
running of the term is to be considered as 
suspended during that period. And they re- 
ly on the regulations of the French ordi- 
nances to support then* position. Ord. 1693, 
art 5.; 2 Valin, Prises, 38; 2 Valln, Comm. 
231; 1 Code des Prises, 147; Ord. 1778, art 
21; 2 Emer. des Assur. c. 13, § 1, p. 10; Ord. 
1781, art 21; 2 Code des Prises, 641, 920. 
These ordinances seem highly reasonable in 
themselves; but in the terms, in which they 
are conceived, they are rather positive munic- 
ipal regulations, than evidence of the gener- 
al maritime law. A class of cases more point- 
ed to the purpose of the plaintiffs is that of 
licenses, granted during war to carry on an 
interdicted trade. There, it has been held, 
that if the license be for a limited time, and 
the party is prevented by superior force, or 
by the fury of the elements, from complet- 
ing his voyage within it he shall still be 
entitled to its protection. While the party 
is baffled by these obstructions, the interven- 
ing time is held, as it were, annihilated, and 
he is put again in possession of the time so 
lost The Goede Hoop, Edw. Adm. 327. This 
construction is founded upon a large and lib- 
eral exposition of the intentions of the gov- 
ernment, and in furtherance of a great na- 
tional policy. But it will be difficult to 
show, that the same rule has ever" been 
adopted either in the common or the mari- 
time law in respect to civil rights, or con- 
tracts between citizens. 

The general principle of the common law 
is, that when a term of time begins to run 
against a party, it is not suspended by any 
intervening casualties. This doctrine Is fa- 
miliarly applied to statutes of limitation. 
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where no exception is admitted, imless it 
stand in the text of the statute book. It is 
also applied in relation to civil contracts 
upon time, where no excuse is allowed for 
non-performance according to the terms of 
the engagement. And a sti'iking illustration 
of the same principle may be seen in the 
maritime law, where it is held, in an in- 
surance on time, that no intervening acci- 
dent suspends or enlarges the stipulated 
period of the policy (1 Emer.- des Assur. c. 3, 
§ 2, p. 63; 2 Emer. des Assur. e. 13, § 1, p. 5; 
Casar. Disc. 1, note 178; Id. 67, note 31; 
Poth. Assux-. note 62; Ord. de la Marine, 
tit. 6, ai't 34), and in the analogous cases of 
warranty to sail on a particular day, (Here v. 
"Whitmore, Cowp. 784; Marsh. Ins. b. 1, 
e. 9, § 4), and covenants in charter parties on 
time (Shubrick v. Salmond, 3 Burrows, 1637; 
Abb. Shipp* pt 3, c. 1). The maxim, that an 
act of Providence shall work no prejudice 
to any one, has not been supposed to apply 
to such cases, because each party might 
properly avail himself of the same shelter. 
As, therefore, in analogous cases, neither 
the common nor the maritime law af- 
fords any relief, and cannot be drawn in 
aid of the argument from the French code, 
I feel myself bound to adhere to the strict 
rule of the contract. "Lapse tempore, ex- 
tincta est materia obligationis, et conse- 
quenter obligatio, quia post tempus alia est 
materia alia res." 2 Emer. des Assm*. 8. As 
therefore, the fortuitous occurrences did not 
enlarge the term, or suspend the efflux of 
its time, it follows that it expired, by its 
own Umitation, on the first day of February. 
But the principal difficulty still remains. 
For, admitting that the term stated in the 
articles expired, it does not follow that the 
cruise, in legal contemplation, was determined. 
What effect a limitation of time engi*afted 
on a contract for a cruise shall have, is a 
question of no inconsiderable moment and 
intricacy. Is it to be construed as forming 
a terminus of the cruise, altogether independ- 
ent of the place where it elapses, as the re- 
spondents contend? or is it to be construed 
as a mere limitation of the time, in which 
the privateer is to be engaged in cruising, and 
of course, at the end of the term, to compel 
the parties to an immediate return home, as 
is maintained by the libellants? This is 
one of the turning points of the cause. 

If the doctrine of the respondents be well 
founded, it wiU follow, that after the lapse 
of the stipulated term, the crew may aban- 
don the ship, or be abandoned immediately 
on the broad ocean, or in a desolate island. 
Let the event happen where it may, there 
\Yill immediately ensue a complete dissolu- 
tion of all authority, responsibility, and sub- 
ordination, on board of the ship. There will 
be no longer officers or crew; for all par- 
ties wiU be equally, to all intents and pur- 
poses, functi officio. These would be mis- 
chiefs of a most enormous character, and it 
is impossible to believe, that reasonable men 



could ever intend that any contract of theirs 
shoiild seriously receive an interpretation, 
that would lead to such a result. It may be- 
said, that these evils could be of very rare 
occm-rence. But the fact is, that from the 
very nature of the service, anl the dangers 
and difficulties, with which it is encompassed 
on every side, from the irresistible force and 
fury of the elements, as well as the vigilance 
and activity of the enemy, it would be im- 
practicable, for the most prudent and cau- 
tious men, to guard against an overrun of 
the stipffiated period. Nor is it any answer, 
that the common principles of humanity 
would forbid an abandonment of the ship 
or a refusal to perform the services neces- 
sary for her preservation; for, if such con- 
duct were lawful, the parties could not be 
made responsible for any want of humanity 
in the exercise of their ordinary rights. 
From the very necessity of the case, there- 
fore, the law must interpose, and put such a 
construction on the express stipulations of 
the parties, as common reason, and justice, 
and humanity dictate, and supply, from nat- 
ural equity, such engagements, as the par- 
ties have indiscreetly omitted to state. What, 
indeed, upon the doctrine of the respond- 
ent's counsel, are to become of prizes cap- 
tured after the stipulated period, if the ships 
be then at sea? Are they to be condemned 
to the govei-nment, as having been made by 
non-commissioned vessels? If there be no 
legal connexion between the officers and 
crew and the privateer, they could not be 
condemned to the captors, for the commis- 
sion has no legal existence, when this con- 
nexion is completely dissolved. In short, 
there is no end to the" difficulties and incon- 
veniencies of this interpretation. In the ab- 
sence of all contrary stipulations, it is, in my 
judgment, in the highest degree reasonable 
to hold, that a conti-act for a "cruise" le- 
gally terminates in the country, to which the 
privateer belongs, and from which she de- 
rives her commission; and that, if a limita- 
tion of time be engrafted on the contract, it 
shall operate merely to ascertain and limit 
the time, which may be employed in actual 
cruising, and after that period require an 
immediate return to the port or country of 
origin, the forum domicilii navis, by the most 
convenient and du'ect route, without any de- 
viation for the purpose of making captures. 
Every argument of public policy, and com- 
mercial convenience, and pi'ivate interest, 
supports and fortifies this doctrine; and it 
coincides with the legislative policy, which 
has uniformly manifested itself in an ex- 
treme solicitude, as well in peace as in war, 
to recall om* seamen to theu" native country. 
So strongly indeed do I think this construc- 
tion to be founded in the real intention of 
the parties, that if the contract were express- 
ly in terms "for a cruise of three months," 
without any reference to place, I should hold 
it but a compendious and imperfect declara- 
tion of their object, and establish upon it 
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the same commentary, whicli I have already 
ventm*ed to avow and vindicate. 

I Jiave not, therefore, any hesitation in ap- 
plying this construction to the articles now 
before the court I consider, that the par- 
ties have, in efCect, stipulated, tliat the priva- 
teer might cruise tlu*ee successive months 
from the time of sailing. After that period, 
it was no longer in the power of the com- 
mander or owners to prolong the voyage for 
the purpose of making captures; and wher- 
ever the privateer might then be, she would 
be bound to return to the United States; 
and any deviation on tlae homeward pass- 
age, for the purpose of a-uising, would be a 
violation of the articles, entitling the injured 
parties to redress in damages. And all cap- 
tures made In such homeward voyage would 
still be captures "dm'ing the cruise," and 
distributable according to the regulations of 
the articles. Nor does the clause in the 
articles, giving the owners an option to de- 
termine the cruise at an earher period, im- 
pugn or shake this interpretation. That 
clause did not, and could not, in the nature 
of tilings, be supposed to authorize the own- 
ers to brealc up the cruise, when and where 
they should please to exercise an arbiti-ary 
discretion. It would be utterly unreason- 
able to suppose, that they might break it up 
upon tlie mid ocean, or on some uninhabited 
coast, and thereby expose the officers and 
crew to the most serious perils and oppres- 
sions. The clause was inserted with a very 
different aspect, to meet a practical diffi- 
culty, which often attended expeditions of 
this nature. It not unfi-equently happened, 
that shortly after sailing upon the cruise, 
from the perils of the seas or the presence 
of a superior hostile force, privateers were 
compelled to enter some friendly port, or to 
retm-n to their port of departure. Under 
these circumstances, it had become a sub- 
ject of controversy, (though I presume not 
of any serious legal doubt,) whether the 
cruise was ended; and, as the seamen usu- 
ally disposed of- a large sh.are of their inter- 
ests in the proceeds of the cruise, there was 
a strong temptation to avail themselves of 
the supposed uncertainty of the law. This 
was the real origin of stipulations of this 
nature, which had latterly, in some shape or 
other, been incorporated into most of the 
common shipping articles. The reasonable 
construction of the clause is, that if the 
privateer should return into a port of the 
United States within the three months, the 
owners might, upon a full knowledge of all 
tlie facts, have an option to coutinue the 
cruise or not And, therefore, whatever may 
be the rule as to other acts, this was nec- 
essarily a personal authority or confidence 
reposed in the owners at home, and could 
not be exercised by themselves, and much 
less delegated to any agent, to be exercised, 
at his discretion, in any foreign coxmtry. 

Upon the interpretation of the shipping 

articles, which we have now been consider- 
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ing, the cruse did not determine at Quim- 
per, on the first day of February, although 
the time for cruising did; but tiie cruise 
had a legal existence imtil the return of 
the privateer to the United States. I have- 
not, in the preceding view of the case, 
thought it necessary to consider, what was 
the peculiar situation of the privateer at 
Quimper, at the end of the three months, 
because, if the respondents' counsel were 
right in their reasoning, it became wholly 
immaterial, where she might happen to be; 
and, if they were wrong, it could only be 
upon principles, which would stand unaffect- 
ed by such oonsiderations. 

In the remaining inquiry, the transactions 
at Quimper assume a very different aspect. 
It is argued, that the original cruise was, 
at that place, put an end to by the consent 
of all the parties in interest, and a new 
cruise substituted in its stead, and that the 
prizes made during this latter cruise, can 
with no propriety be referred back to the 
original ax-ticles. • The engagement of parties 
to serve on board a private ship of war for 
a cruise, in consideration of a certain share 
of the prize money, constitutes a sort of part- 
nership pro hac vice. Abb, Shipp. pt 4, 
c. 1, p. 461; 2 Valin, Comm. arts. 32, 
33, pp. 359, 392, &c. If the cruise be lim- 
ited in time, the partnership cannot be dis- 
solved dm'ing the term, imless by the consent 
of all the parties, for whose benefit the 
clause is inserted, or to whom, from the na- 
tiii-e of the covenant, an implied or express 
authority for this purpose is reserved. In 
these respects, the same rule is applied, as in 
cases of ordinary partnerships. Wats. Partn. 
381. There is no pretence, that the owners, in 
the present case, directly consented to the- 
breaking up of the original ci'uise in France. 
It is very clear, that the commander had no 
express authority from the owners to form a 
second cruise. He declares, that hehad author- 
ity to break up the first cruise in France, and 
convert the privateer into a letter of marque^ 
and to return with a cargo to the United 
States, if he should deem it expedient. But 
in point of fact, he never acted under this- 
authority; and the second cruise was sub- 
stituted for the first xmder a supposed neces- 
sity resulting from a mistake of the legat 
rights of the parties. Was there then ani 
implied authority resulting from the nature' 
of the office of a commander, to break up- 
the cruise, whenever in his discretion he- 
should deem it expedient? We may put out 
of view all consideration of cases of extreme- 
necessity, where, by analogy to other well 
known expectations, such an authority ought 
to be presumed (Hayman v. Molton, 5 Esp. 
65; The Gratitudine, 3 C. Kob. Adm. 240 r 
Reid V. Darby, 10 East, 143); for here no such 
necessity existed. Upon principle, it does not 
strike me, that any such general authority, 
as is contended for, can be supported by 
implication. The commander is appointed 
for a single cruise, and must be deemed to 
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have all the powers necessary and proper 
to accomplish the purposes of that ci-nise. 
But a power to break up a cruise can never 
be implied from a power to perform it; nor 
a power to institute a new cruise from an ap- 
pointment to superintend and direct the op- 
erations of an existing cruise. Tliere is a 
case put by Byntershoek (Q. J. 'P., Dupon. 
Ed., o. 18, p. 141) which completely establish- 
es a similar docti-ine. The question was, 
whether the commander of a privateer had 
an implied authority, during the cruise, to 
enter into engagements with other cruisers 
to cruise and make captures on joint account. 
And this gi'eat civilian holds, that no such 
authority could be implied from the natm-e 
of the office, or of the service. That was a 
sti-onger ease in favor of the commander, 
than the present; ahd yet the opinion of 
Bynkershoek seems founded in solid reasons; 
for the act of the master was, in effect, the 
establishment of a new partnership and of 
new interests in the cruise. Nor is any pub- 
lic policy promoted by establishing such an 
implied authority. It would offer tempta- 
tions to unneeassary hazards and new enter- 
prises, beyond the control and superintend- 
ence of the owners; and make it for the in- 
terest of seamen, who had parted with their 
shares, to create impediments in the voyage, 
and indirectly compel the commander to 
engage in new stipulations for new adven- 
tures. If indeed the commander have such 
an implied authority to engage in a new 
cruise, he must have a like authority to 
purchase new outfits and to vary the whole 
stipulations of the contract, and the di- 
vision of the prize money; and thereby may 
involve the owners in gi"eat risks and ex- 
penses, without securing to them any adequate 
remuneration. In every view, in which this 
subject can be contemplated, there seem 
strong reasons for rejecting the doctrine, 
which would raise so broad a superstructure 
■of implied powers upon so narrow a foimda- 
tion. I remain of the opinion, that the stip- 
ulations for a second cruise, being unau- 
thorized by the owners, were originally in- 
valid; and if they have been subsequently 
ratified, this ought not to affect third per- 
sons, whom they did not in the first instance 
bind. 

In the case at bar, some of the libeUants 
were separated from the ship, and put on 
Itoard of prizes, to navigate them into port 
This was a most mei'itorious service for the 
common benefit; and they are entitled to 
share in all prizes subsequently made during 
the ciniise, in the same manner, as if they 
had remained on board; and it was not com- 
petent for the other parties, by any acts or 
agreements, to devest this original right. 
In respect to these persons, therefore, the 
breaking up of the cruise at Quimper (sup- 
posing it good as to all other parties) was not 
a binding act. They might still claim their 
shares of all prizes subsequently made, until 
the original cruise was legally determined 



by the return of the privateer to the United 
States; for, in a prize court, it can never be 
permitted to set up a tortious proceeding as 
a protection against vested rights. And, in 
asserting this rule, I do nothing more, than 
follow up a principle long since established 
in the highest prize tribunal of this country. 
Keane v. The Gloucester, 2 Dall. [2 U. S.] 36. 

The remaining question is, whether the 
same doctiine can be applied, as between 
the assignors and assignees. There is no 
doubt, that, by the assignment, a legal in- 
terest passed in all prizes captured during 
the cruise, which should be condemned to 
the captors. Morrough v. Comyns, 1 Wils. 
211. But the point of difficulty is whether 
the act of putting an end to the cruise at 
Quimper is to be deemed utterly void, so as 
to bring the subsequent captures within the 
language of the assignment; or whether the 
parties are to be left to a common law rem- 
edy for damages on account of this imlawful 
deviation from the contract. The argument 
on one side is, that the assignees are not to 
be prejudiced by the tortious acts of their 
assignors in breaking up the cruise; and on 
the other side, that as the cruise was broken 
up, by right or by wrong, the assignees can- 
not claim any share of the prizes subsequent- 
ly captured, for they were not captured 
"during the ci'uise," on which the privateer 
was originally bound. The assignees must 
be presumed to have had full knowledge of 
the original shipping articles, and conse- 
quently of the natui-e 'and extent of the 
cruise. They were put upon the inquiry by 
the very terms of the assignments, and if 
they waived the inquu-y, they must now be 
bound by all the qualifications and condi- 
tions originally interposed by the parties. 
Nothing, therefore, can be drawn in aid of 
their pretensions from this som-ce; and the 
attempt of the counsel for this purpose must 
utterly fail. 

It is a sound principle of natural justice, 
as well as law, that no man shall take ad- 
vantage of his own wrong. This maxim will 
be found in the codes of all civilized nations; 
though the manner in which it is applied for 
the purposes of justice, must depend upon 
the municipal regulations and remedies of 
each particular counti-y, and the courts, in 
which the same are enforced and adminis- 
tered. A court of admiralty is not bound 
by the narrow and technical distinctions of 
common law proceedings. It has an en- 
larged and liberal discretion, and may de- 
cree ex aequo et bono, upon principles of 
equity and good conscience. It will, there- 
fore, sometimes consider that as done, which 
ought to have been done, not by decreeing a 
specific performance, but by placing the par- 
ties in the same situation, as if there had 
been such performance. Thus, if a mariner 
be wrongfully dismissed from service during 
the voyage, wages will be decreed in the 
same manner, as if he had served to its suc- 
cessful conclusion. It may, in like manner. 
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convert a wrong-doer into a trustee for the 
benefit of the rightful owner, as even a court 
•of common law sometimes does by a waiver 
of the tort If it may decree thus, silting as 
an instance coiurt, a fortiori, it may apply 
the most large and liberal equity, when sit- 
ting as a court of prize, and emphatically ad- 
ministering the law of nations and the gen- 
eral principles of civil justice. It is pecu- 
liarly fit, imder such circumstances, that it 
should entertain the rule, that the wrong- 
doer shall not profit by his own unauthor- 
ised act; and give the fruits to those, who, 
if they have not labored in the field, are in 
equity entitled to the harvest. I am, there- 
fore, prepared to assert, that the assignees 
ought, upon principles of public policy, to be 
let in to share in the prize proceeds now in 
the custody of the court. The prizes were 
captured, while the privateer was sailing un- 
der the commission, by virtue of which the 
original cruise was imdertalien, and condem- 
nation to the captoi's sought and obtained; 
and that cruise was not, in point of law, ex- 
tinguished. 

On the whole, I affirm the decree of the 
district court; but I shall order the whole 
costs and expenses on each side to be a 
charge on tlie prize proceeds. It was im- 
possible to settle the account of any of the 
parties, until this question was decided. 
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Ex parte BRYAN. 

Id re aiAJOB. 

[2 Hughes, 273; 14 N. B. E. 71; 23 Pittsb. 
Leg. J. 196.] ^ 

District Court, E. D. Virginia. April 12, 1876.=" 

Bankruptcy— Appoistjient of Assignee — Sale 
Br Assignee — AuTHoniTr to Order — Isvalid 
Order — Confirmation — Setting Aside. 

1. Disputed interests of the bankrupt cannot 
be sold under section 25 of the general bank- 
ruptcy act,— [14 Stat. 528] section 5063, Rev. St, 
— except by order of court, after personal notice 
to the adverse claimants of the disputed in- 
terests. 

2. Where the assignee's petition' for the pri- 
vate sale of such an interest, an order by the 
register for such a sale, and the assignee's re- 
port of the sale, are all made on the same day, 
held, that the order is void and the sale a nul- 
lity. 

3. Eeld, also, that this section of the bank- 
ruptcy law intrusts the court, and the court 
alone, with discretion whether to sell or not, 
and, if determining to sell, intrusts the court, 
and the court alone, with discretion as to the 
period of notice to be given to those claiming 
adversely. 

[Cited in Re Sims, Case No. 12,888; Re Palm- 
er, 13 Fed. 870.] 

4. Held, also, that notice of the petition for 
the sale of such an interest must be given, per- 

^ [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
Syllabus, only, in 23 Pittsb. Leg. X 196.] 

* [Affirmed by circuit court (case not report- 
ed).] 



sonally, to those claiming adversely, and that 
the sale must be public and after public notice. 

5. "Where an illegal order of sale has been 
made by a re^ster, and the report of sale un- 
der it has been approved by the register, with- 
out opportunity being given for exceptions, and 
the order and the report of sale have been with- 
held from being filed for six weeks after these 
transactions, held, that indorsements upon the 
order and the report of the word "Approved," 
signed by the judge, made some time during the 
six weeks, which were never treated by the 
clerk as memoranda for orders of confirmation, 
do not constitute and are not orders of confirm- 
ation. 

6.' Held, also, that though the confirmation 
had been regular, such an* order of the register 
being void, cannot by confirmation be made val- 
id, nor can the sale under it be made valid. 

7. Held, also, that such a sale being null and 
void, the bankruptcy court has jurisdiction to 
declare it so, as well against the purchaser from 
the assignee as against persons to whom the 
purchaser has assigned his interest if those per- 
sons be brought in by petition. A plenary bill 
is not necessary to bring in such persons. 

[Cited in Re Sims, Case No. 12,888; Re Palm- 
er, 13 Fed. 870.] 

8. General orders appointing assignees in 
large classes of cases were not contemplated by 
the 13th Section of the general bankruptcy act. 
Rule 9 now expressly forbids them. 

9. Such a general order, if valid at all, must 
at least have enumerated the cases in which 
the assignee was intended to be appointed. 

10. Unless an assignee, who has been ap- 
pointed by such an order, qualifies especially, 
as required by the 13th section, in each particu- 
lar case, lie cannot be treated by the court as 
assignee in any such case. 

11. But, if a person, acting without regular 
authority as an assignee, is treated as to any 
particular act by the court as such, that par- 
ticular act is to be accepted as valid so far as 
the competercy of the assignee is concerned, 
being similar in character to the acts of an ex- 
ecutor de son tort. 

In bankruptcy. The case is heard upon 
the petition of Joseph Bryan, assignee, pray- 
ing the com't to declare null and void a sale 
made by [J. Ambler Smith] a preceding as- 
signee, of certain interests of the banki-upt 
in the estates of his father, William Major, 
Sr., and of two sons deceased [and also upon 
the joint petition of William Major, the 
bankrupt, and John C. Major, for the like 
purpose. The court dismissed the petition 
of the Majors, and allowed the assignee to 
amend his petition by adding other parties]. 

The following are the facts of the case as 
shown by the record: William Major was, 
on the 10th of November, 18CS, on his own 
petition, adjudicated a banki*upt. He sur- 
rendered no property. He alleged in his 
schedule that all of his property, real, per- 
sonal, and mixed, had been conveyed to a 
trustee for the benefit of his creditors, by a 
deed dated May 4th, 1858, and that he had 
no other property than what had been then 
disposed of. It would seem, from sundry 
averments in the pleadings, that he had a 
valuable interest in the estate under the will 
of his father, William Major, Sr., either di- 
rectly or derived through two deceased sons 
who had themselves been devisees o^* dis- 



BRYAN (Case No. 2,061) 



[4 Fed. Cas. page 500] 



li'ibutees of f±ieir grandfather. The papers 
in. the cause do not define what that interest 
was or is, but it seems to have accrued to 
him several years after making his trust 
deed of 1858, and as many years before his 
adjudication in banliruptcy. It seems, fur- 
ther, from the averments in the pleadings, 
that his right to this interest in the devises 
or legacies of his father's will has been, 
Avithin a few years past, made the subject of 
litigation in the circuit court of Oulpeper, 
where a decree has been rendered favorable 
to his rights; that there has been an appeal 
from this decree to the court of appeals of 
Virginia, where the appeal is now pending; 
and that the intex'est, which is the subject of 
such litigation, is of the value of from six 
thousand dollars to ten thousand dollars. 
The bankrupt made no mention of this in- 
terest in his schedule, and it seems, from the 
averments in the pleadings, that John C. 
Major, his brother, is the or is a representa- 
tive of their father's estate, and is also a 
creditor of AVilliam Major, the bankrupt, to 
the extent of some six thousand dollars. 
The charge of those who are defending the 
petitions now heard, is, virtually, that John 
C. Major and William Major concerted with 
each other in concealing from this coiu't the 
fact of William Major's interest in tlieir fa- 
ther's estate; that "William Major did so by 
omitting to include this interest in his sched- 
ule of assets, and that John G. Major did so 
in omitting to prove his debt in banla*uptcy, 
and that they both did so in order to prevent 
an inquiry by this court after the said inter- 
est Both John 0. Major and William Major 
took legal counsel as to that interest, re- 
ceiving as the opinion of the counsel con- 
sulted, that the interest was not recoverable; 
and it is implied, if not stated by them in 
tlie pleadings, that it was in consequence of 
having had such advice that WiUiam Major 
omitted to mention this interest in his sched- 
ule, and that John C. Major declined to 
prove in bankruptcy his own claim against 
his brother. It seems that his rights in his 
father's estate wei*e enough a question with 
WiUiam Major to induce him to consult with 
legal counsel, but not enough a question to 
suggest the propriety of mentioning them in 
his schedule. Lewis E. Higby was the first 
assignee of this bankrupt's estate, the reg- 
ister's assignment to him having been made 
on the 12th of December, 1868. On the 1st 
of October, 1869, Higby, the assignee, en- 
tered into a written agreement with L, R. 
Spilman, by which he employed Spilman's 
law firm, of Spilman & Blackwell, as his 
counsel to prosecute to recovery "the doubt- 
ful interest of the bankrupt in the estates of 
his father, mother, and brothers, Wingfield 
S. and Samuel Major, aU. deceased," by 
which the assignee agi'eed to allow to these 
counsel, for their services, one-half of any- 
thing they might recover, they paying all 
costs and charges of any suits or other pi-o- 
ceedings which they might institute, and by 



which the assignee also authorized these 
counsel to make any settlement they might 
deem best for the assignee with any pai'ty 
indebted to the banki*upt. Early in 1871, 
Higby, who was assignee in bankruptcy in 
several hxmdred bankruptcy cases in this 
court, resigned his trust in all of the cases, 
left the state, and soon after died. On the 
loth of April, 1871, the then judge of this 
court made a general order, appointing J. 
Ambler Smith, assignee "in all the cases in 
which said Higby had acted up to that date," 
and requiring Smith to give a bond satisfac- 
tory to the clerk or register, in the sum of 
five thousand dollars, for the faithful per- 
formance of duties as such assignee in the 
cases aforesaid; the order being a brief one, 
and containing no mention by name of any 
one of the cases in which it was intended 
that Smith should act. Smith filed a gen- 
eral bond, but did not qualify specially in 
any one of the cases contemplated by tliis 
general order, according to the manner re- 
quired by the 13th section of the general 
banlQ'uptey act There was no publication 
made by Smith of his appointment, either 
general or special. There Avas nothing in 
the record of any of those cases, for some 
time after the order was made, to show, di- 
rectly or by reference, who was the assignee 
in such case; and there was nothing in much 
the larger number of cases as late as Jan- 
uary, 1874 (when the present judge was com- 
missioned), to give the party to those pro- 
ceedings any information of the identity of 
the assignee. 

On the 2d of September, 1873, the said J. 
Ambler Smith, acting as assignee, presented 
a petition to the register, addressed to the 
then judge of the court, praying for leave 
"to sell by public or private sale the claim 
of the bankrupt against his father's estate 
and the estates of his brothers, Wingfield S. 
and Samuel Major, disputed by the executor 
of his father and his brother Samuel, and 
by the administrator of Wingfield S. ilajor." 
On this same day (2d September, 1873), the 
register at Richmond made an order author- 
izing "a public or private sale of the claims 
aforesaid," pursuant to the prayer of the pe- 
tition. On the same day (2d. September, 
1873), the said Smith made a report ad- 
dressed to "The Honorable, the District 
Court of the United States for the Eastern 
District of Virginia," which he presented to 
the register, setting forth that "he had sold 
by order of the said district court, entered 
on the 2d of September, 1873, the entire in- 
terest of said bankrupt in the estates of 
his father, William Major, Wingfield S. 
Major, and of Samuel Major, to L. R. Spil- 
man, for the sum of fifty dollars, which sum 
he has paid to me." The petition of Smith 
as assignee, the order made by the register, 
and the report made by Smith, are all in 
the handwriting of Spilman, and, as before 
stated, are all dated on the same day. The r& 
port of the sale was marked "Approved" by 
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the re^ster on the same day (2d September, 
1873). The order of the register authorizing 
the sale is indorsed as follows, in the hand- 
writing of the late judge, viz.: "The within 
order of Register Forhes is approved, Oc- 
tober Sth, 1873." The report of Smith as as- 
signee is marked by the same judge "Ap- 
proved, October Sth, 1873." Neither one of 
these indorsements indicates the place at 
which they were made, whether in the dis- 
trict or out of it. But they certainly were 
not made in court; for the papers con- 
taining them were not filed with the derk 
until the 22d of October, 1873, seven weeks 
after the register's order and the sale by the 
assignee were made, and two weeks after 
the judge had marked them "Approved." 
The clerk of the court did not treat these in- 
dorsements by the judge as memoranda for 
orders confirming the sale; for no such order 
was made out, certified, and put into the rec- 
ord by the clerk. No notice was given of the 
intended sale or of the petition for leave to 
sell, or of the order of the register, to the 
adverse claimants of what was to be sold; 
no opportunity was given for exceptions to 
any party or person; but the petition, order, 
and report were neither of them in the rec- 
ord for more than thirty days after the sale. 
It further appears by the averments in the 
pleadings, that Spilman sold his interest in 
the estates of the Majors, which he claims to 
have purchased from Smith, as assignee, to 
Joseph N. Armstrong, for a valuable consid- 
eration; that he and Armstrong, or Arm- 
strong alone, made contract with James W. 
Oreen, Esq., as counsel, by which that gen- 
tleman was engaged to sue for and recover 
the interests in question, upon a stipulation 
that he should ' have one-third of the re- 
covery; and it is suggested that Mr. Green's 
success in making recovery of these claims 
is now quite probable. On the 18th of Oc- 
tober, 1875, John 0. Major made oath to a 
formal claim in banki-uptcy against the es- 
tate of this bankrupt, for six thousand and 
four dollars, as of the 9th of September, 
1S70; and on ilie 3d of Januai-y, 1876, he 
filed his claim in the record of this cause. 
And now come John O. Major and the bank- 
rupt, and file here a joint petition, setting 
forth some of the matters which have been 
stated above, denying the validity of the 
sale made by Smith, as assignee, to Spilman, 
on the 2d of September, 1873, on various 
grounds, and praying that the said sale may 
be declared null and void, and all orders con- 
nected therewith be set aside. On the 2d 
of March, 1876, Joseph Bryan was appointed 
by the court assignee in this cause, and on 
the same day he signified his acceptance, and 
entered into bond as such. He now comes 
by petition, averring many of the matters 
that have been recited above, charging that 
the sale of 2d September, 1873, was null and 
void, and praying that the same shall be so 
declared, and that the banlorupt may be re- 
<iuired to subject himself to examination, as 



to his true interests in the estates that have 
been described. Both of the petitions made 
Spilman defendant, who answered, insisting 
upon the validity of the sale of September 
2d, 1873. 

M. M. Gilliam, for present assignee. 

A. H. Sands, for purchaser from former 
assignee. 

HUGHES, District Judge. As to the joint 
petition of the two Majors, it may as well 
be dismissed, and I wiU so order. John 0. 
Major's proof of claim places him before the 
comt as a creditor of the bankrupt, as favor- 
ably as his petition can do, and William 
Major's claim for exemptions may as well be 
made by the usual methods observed in the 
practice of the com*t. Practically, therefore, 
I am called upon now to do no more than to 
pass upon the validity of the alleged sale of 
the 2d of September, 1873, upon the petition 
of Joseph Bryan, the assignee. 

First: As to the question whether Smith 
was in fact the assignee. It is obvious from^ 
the terms of the 13th section of the general* 
bankruptcy act, that no general order, ap- 
pointing in brief terms a named person as 
assignee in a class of many cases, was ever 
contemplated by the framers of the section. 
Rule 9 now expressly forbids such orders. 
Unless a general order shall at least enumer- 
ate the particular cases in which the person 
is intended to be appointed, it must be In- 
valid. This irregularity in the general order 
making Smith assignee in Higby's cases, 
could only have been cured by Smith's filing 
a written acceptance of the trust in each 
ease, and otherwise recording in each case 
the evidence of his qualification as assignee. 
Yet nothing of the sort was done by him in 
this case of William Major. I have re- 
peatedly held, for now more than two yeai's, 
that I would not recognize the validity in 
any case of the general order in question, 
made by the then judge of this court, on the 
15th of April, 1871, unless the appointee shall 
have qualified specially in such case, by com- 
plying with the requirements of section 13, 
especially if he had done no act or acts as 
assignee. This appointee. Smith, has him- 
self explicitly disclaimed being the assignee 
in nearly all the several hundreds of cases 
embraced by the general order of the 15th of 
April, 1871, by reporting himself to the at- 
torney-general of the United States, under 
the amended bankruptcy act of the 22d of 
June, 1874 [18 Stat. 178], to be assignee only 
in six of those cases, of which this of Wil- 
liam Major is not one. He has recently dis- 
claimed being assignee in this case, in ex- 
press terms. He therefore is not now and 
never was the legal assignee. While, how- 
ever, all this is so, yet it is dear that Smith 
acted as assignee in the remarkable transac- 
tion of the 22d of September, 1873, and was 
recognized and held out as such, both by the 
register and the judge. His action in that 
particular matter therefore must be recog- 
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nized as the act of the assignee; though it 
had very much the character of the act of 
an executor de son tort I am bound to con- 
sider him to have been the assignee pro hac 
vice; but in this case I can of course do so 
only as to that single transaction. 

Treating- Smith as the assignee, the ques- 
tion recurs upon the validity of the sale. 
Section 25 of the general bankruptcy act 
(now section 5063 of the United States Re- 
vised Statutes), requires that where the title 
to any portion of an estate, real or personal, 
which is claimed by the assignee, is in dis- 
pute, the court may, upon the petition of 
the assignee, and after such notice to the 
party in adverse interest as the comrt shall 
deem reasonable, order it to be sold. The 
com"t, and the com"t alone, is inti-usted with 
discretion whether to sell or not; and, if de- 
termining to sell, the court, and the court 
alone, is intrusted with discretion how long 
the notice, which the section requires to be 
given, shall be. The sale of such an interest 
of the bankrupt as this law describes is al- 
'lowed to be made even by the comt, only 
after such notice to those claiming adversely 
as the coTu-t in its discretion may deem prop- 
er. Of all the persons likely to pm-chase 
such an interest, those claiming adversely to 
the bankrupt wotdd be the ones most apt to 
bid a liberal price, and the section requires 
that personal notice shall be given to them. 
In making it the duty of the court to consider 
of the propriety of selling, and of the length 
of notice to be given to adverse claimants, 
the section intrusts it with a discretion 
which none but the court itself can exercise, 
which can be delegated to no officer of the 
court, and which no officer but the court 
itself can exercise. The intendm'ent of the 
law also requires that such a sale shall be 
public after public notice. It is almost use- 
less to say, therefore, that the order of the 
register of the 2d of September, 1873, author- 
izing a private sale without notice, is such 
an order as the court itself could not have 
made; was without authority of law; was 
expressly contrary to law; was illegal in its 
terms; and was, therefore, wholly nuU and 
void. It was made by an officer having no 
authority to make it. It was made without any 
notice or possibility of notice, personal or by 
publication, to those claiming adversely. It 
was illegal in authorizing a private sale. 
The order was no better than waste paper, 
and the sale itself being founded upon an 
illegal, void order, is itself a nullity. It had 
also the further fault of having been made 
in contravention of the agreement between 
the assignee, Higby, and SpElman, on the 1st 
of October, 1869. No subsequent confirma- 
tion by the judge could make vital and valid 
an order wholly imauthorized by law, con- 
trary in its terms and provisions to express 
law, and radically void. The sale made in 
pursuance of such an order is as inculpable a 
nullity as the order itself; and no confirma- 
tion of it by the com-t could give it validity. 



It is therefore, useless to consider whether 
Spilman could become purchaser in conti'a- 
vention of the agreement between himself 
and Higby, on the 1st of October, 1869. It 
is useless to consider whether the court 
would countenance a private sale, made by 
a subsequent assignee, to the counsel who 
had been charged by his predecessor with 
the duty of suing for the recovei-y of the 
property which that counsel now purchased 
from a vendor acting in the dark, whom it 
was his professional duty to enlighten. The 
private order of the register, the private 
sale made by Smith, as assignee, the haste 
and looseness of the transaction, its gross^ 
iUegahty, especially in both the order and the 
sale being made without notice to the very 
persons who would have been most likely 
to have bid most liberally for the property, 
and the fact of the purchaser being the very 
person who had been intrusted with the duty 
of obtaining accurate knowledge of the value 
of the property, all these circumstances 
make this ti"ansaction one which the court 
cannot countenance, and is bound to repu- 
diate. Neither the order nor the sale was in 
fact confirmed by the court. Both seem sim- 
ply to have beer "approved" by the judge; 
but the approval in each instance was pri- 
vate, and did not become a part of the rec- 
ord for seven weeks after the sale, and for 
two weeks after the approval. Such an ap- 
proval cannot be regarded as a confirmation 
by the court. It was as private, ineffectual,, 
and void as the illegal order of the register, 
and the spurious sale by the so-called as- 
signee. But even if the confirmation itself 
had been regular and unassailable, it could 
not give effect to a sale made under a void 
decree. See Ror. Jud. Sales, §§ 474, 483, 484, 
486, and cases cited, and also Shriver v. 
Lynn, 2 How. [43 U. S.] 43; Morris v. Hogle, 
37 m. 150; Shelton v. Tiffin, 6 How. [47 U. 
S.] 163; Hawkms v, Hawkins, 28 Ind. 66. 
The register had no jurisdiction to make an 
order for the sale of the property at all; 
and if he had, the order was illegal in being 
contraiy to the requirements of the 25th sec- 
tion of the general bankruptcy law. A pur- 
chaser at a judicial sale made under a void 
decree is boimd by the rule of caveat emptor 
to look to the jurisdiction of the court and 
the legality of the decree and proceedings 
from which it arose. He purchases imder 
a void decree at his peril, and a subsequent 
confirmation, though ever so regular in it- 
self, cannot help him. 

As to the objection that it is incompetent 
for the bankruptcy court to set aside an or- 
der in the bankruptcy proceeding, as against 
persons not originally parties to the pro- 
ceeding, claiming under the order by assign- 
ment from the purchaser, it cannot be sus- 
I tained. It seems that in this case Spilman 
has assigned his right purchased under the 
void order in question, to Armstrong, and it 
is insisted that the bankruptcy court cannot 
affect Armstrong's right by declaring nuE 
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and void an order purporting to be its ov?n 
order, but tliat tlie assignee must go into 
tlie district court, as a court of cliancery, 
and proceed by bill against Spilman, "Arm- 
strong, and all subsequent pm'chasers from 
or contractors witli Armstrong. Notbing of 
tliis is true as to a void order, for that 
■would be virtually to bold tbat a pm-cbaser, 
under a spiuious sale, made under an illegal 
order of court, may assign away tbe jurisdic- 
tion of tbe court, whicb is a pretension that 
cannot be entertained. It is very true tbat 
strangers to tbe proceeding in tbe banlanipt- 
cy com-t, baving claims against tbe assets 
in bankruptcy, not derived directly or indi- 
rectly tbrougb. tbe orders of tbe com-t, must 
be proceeded against by plenary suit on tbe 
common law or cbancery side of tbe dis- 
trict court; but tbe bankruptcy court bas 
undoubted power to declare nuU and void 
any order falsely purporting to be an order 
of tbe court as against aU persons claiming 
under tbe order itself. I do tbink, bow- 
ever, tbat tbe assignee bere, Mr. Bryan, 
sbould bave made botb Armstrong aud Green 
parties to bis petition. 

I will enter an order dismissing tbe peti- 
tion of Jobn C. Major and tbe bankrupt, and 
giving leave to tbe assignee to amend bis pe- 
tition, with a view to making tbe persons 
just named parties defendant, so tbat tbey 
may bave opportunity of being before tbe 
com't wben tbe order is entered, dedaring 
tbe proceedings of 2d September, 1873, null 
and void. I do not see tbat I can interfere 
witb tbe contract made between Higby and 
Spilman, on tbe 1st of October, 1869, unless 
some spe6ial proceeding be instituted for 
setting it aside on tbe ground tbat it was 
virtually cancelled by tbe proceedings of 2d 
September, 1873. 

NOTE [from original report]. Tlie decrees 
of the district court, based on the principles of 
the foregoing opinion, were aflBrmed by the 
chief justice, on petition for reyision [unre- 
ported]. 
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In re BRYAN. 

[3 N. B. R. 110 (Quarto, 2S).] * 

District Court, S. D. Georgia. April 27, 1869. 

Vendok's Liex— Waiver— Mortgage. 

The vendor's equitable lien upon land sold 

is not discharged by the subsequent taking of 

a mortgage upon the same land, and takes 

precedence over a judgment lien obtained prior 

to the said mortgage. 

[Compare Cordova v. Hood, 17 Wall. (84 

V. &.) 1; Loomis v. Davenport & St. P. R. 

Co., 17 Fed. 301; Gilman v. Brown, Case 

No. 5,4tt; Brown v. Gilman, 4 Wheat. (17 

XJ. S.) 255. As to the onus of proving the 

waiver, see Coos Bay Wagon Co. v. 

Crocker, 4 Fed. 577.] 

* [Reprinted by permission,] 



[Certificate of Frauk S. Hesseltine, Regisfter.] 
I, Frank S. Hesseltine, register of said 
court in banki-uptcy, do hereby certify, tbat 
in tbe course of tbe proceedings in said catise 
the following questions arose pertinent to 
said proceedings, and were stated and agreed 
to by Richard K. Hines, Esq., who appeared 
for Francis W. Forth, a creditor, and L. P. 
D. Warren, Esq., who appeared for Jobn 
Neal, another creditor of tbe said bankrupt 
In tbe year 1858, tbe said Forth, sold to 
Goode Bryan a tract of land, and took from 
tbe said Bryan bis three equal promissory 
notes for tbe payment of tbe piu:cbase-mon- 
ey. Bryan received a deed to tbe land, 
which deed recited the three notes as tbe 
consideration for tbe same; this deed was 
never recorded. Afterwards, tbe said Neal, 
a creditor of Bryan, recovered three judg- 
ments against him in tbe superior court of 
Lee county, Georgia, tbe fii'st being in tbe 
year 1861, tbe second in 1863, and tbe third 
in 1865. In tbe year 1866, tbe said Bryan 
executed to tbe said Forth, a mortgage on 
tbe said land, to secm-e the payment of sev- 
eral notes, two of which are tbe original notes 
given for the pmrcbase-money of tbe land in 
1858. These two notes have never been paid; 
tbe land has been sold by the assignee; and 
Forth claims the prior lien on this fimd by 
virtue of bis vendor's lien, which Neal op- 
poses, asserting tbat Forth has waived tbat 
lien by taking tbe mortgage from Bryan, 
and tbat bis judgment liens are superior to 
tbat of tbe mortgage. Tbe single question 
bere presented for tbe decision of your hon- 
or is: Did tbe creditor, Forth, by subse- 
quently taking a mortgage upon tbe land 
sold, to secure two of tbe notes given there- 
for, waive his vendor's lien on this land? 
As the issue submitted is one of much im- 
portance, involving a considerable sum of 
money, I bave given some little time to tbe 
examination of tbe law, and to tbe consid- 
eration of the whole matter, in order to pre- 
sent in as clear and as correct a light as 
possible the law, as I view it, and its appli- 
cation to this question, for tbe considera- 
tion of your honor, in arriving at a decision 
thereon. What amounts to a waiver of the 
vendor's lien? The ablest jmrists have given 
widely different answers to this question.. 
Tbe law on' tbe subject is afloat; and to as- 
certain from its previous positions tbe course 
to a correct and just conclusion in any case, 
is a labor not wittiout difficulty. This much, 
I believe, is established in England and in 
this country, tbat the vendor, by taldng the 
personal obligation, note, or security of the 
vendee, does not waive his lien. Beyond 
this tbe decisions are conflicting. 

In England, tbe doctrine tbat the taking 
of a bond or other distinct and independent 
real, personal, or collateral secmity by the 
vendor, is a waiver of the lien, as be there- 
by signifies bis intention to look to tbat se- 
ciu:ity, is laid down in Nairn v. Prowse, 6 
Ves. 752; where Sir Wm. Grant decided 
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tliat the vendor, by taking a pledge of 
stocks, waived liis lien. Also, in Winter v. 
Lord Anson, 1 Sim. & S. 434, where the tak- 
ing of a bond was held to be a waiver of the 
lien; and in Bond v. Kent, 2 Vern. 281; 
where a mortgage on the land, taken at the 
time of sale for a part, and a note for 
the balance, was held to be a waiver as to 
the balance; though in this case there was, 
it appears, strong negative evidence that the 
vendor did not intend to retain his lien ror 
the balance. But that these facts are not, 
ipso facto, a waiver, is declared by Lord 
Eldon in Mackreth v. Symmous, 15 Ves. 
329, where this whole question is elaborate- 
ly reviewed and considered. This doctrine 
is also opposed by the decision in Blackburn 
V. Gregson, 1 Brown, Oh. 420, where the tak- 
ing of a bond was held not to be a waiver; 
in Harrison v. Southcote, 2 Ves. Sr. 3S9, p. 
S93, where there were but part payment 
and a bond for the remainder, Lord Hard- 
wicke, by implication, deciding that the lien 
would not have been lost; in Elliot v. Ed- 
wards, 3 Bos. & P. 181, where the covenant 
of the vendee, together with the undertak- 
ing of a surety, was held to be no waiver; 
in Grant v. Mills, 2 Ves. & B. 306, where it 
Is decided that the taking of a bill of ex- 
change, accepted by the vendee and his 
partner, is not a waiver of the lien; and in 
Saunders v. Leslie, 2 Ball. & B. 509, where 
the taking of a mortgage on another estate 
was regarded not conclusive evidence of a 
waiver of the lien. An inspection of the de- 
cisions made by the courts in the several 
states shows that no greater uniformity ex- 
ists here. 

The docti'ine that the taking of other dis- 
tinct real and collateral secm-ity, or personal 
security other than the vendee, is a waiver 
of the lien, is supported by very many au- 
thorities. See the following cases where 
the taking of the promissory note of the 
vendee, with a third person as a surety or 
indorser, is held to be a waiver of the lien: 
Way V. Patty, 1 Cart. (Ind.) 102; Vail v. 
Eoster, 4 Comst. [4 N. Y.] 312; Williams v. 
Roberts, 5 Ohio, 35; FoUett v. Reese, 20 
Ohio, 546; Eskridge v. MeOlure, 2 Yerg. 84; 
Trustees of Schools v. Wright, 11 HI. 603; 
Johnson v. Sugg, 13 Smedes & M. 346; 
Bradford v. Marvon, 2 Fla. 463; and Boon v. 
Mm-phy, 6 Blackf. 272. In the last case it 
was decided to be a waiver, unless there 
was an express agreement to the contrary; 
and in the preceding case only prima facie 
so; and the onus was on the vendor to dis- 
prove it. In the case of Tayloe v. Adams, 
Gilmer, 329, and in McClure v. Harris, 12 
B. Slon. 261, it was decided that where the 
vendee by agi'eement gave his notes, se- 
cured by a mortgage on the land, to a cred- 
itor of the vendor, the lien did not exist. 
In these cases it will be noticed that the 
mortgages were given at the time of the 
conveyance, and that the position of the 
oi'editors is analogous to that of an assignee 



of the vendor, who acquires no lien. In 
Young V. Wood, 11 B. Mon. 123, the vendor 
received part payment, and subsequently 
took "a mortgage on the land, and on other 
property, which was held to be a waiver of 
the lien. Yet this doctrine is denied by Ma- 
gruder v. Peter, 11 Gill & J. 217, and [Hal- 
lock V. Smith] 3 Barb. 267, where it is laid 
down that the accepting of a promissory 
note with an indorser is not a waiver of the 
vendor's lien. And in Duval v. Bibb, 4 
Hen. & M. 113, and Cox v. Fen wick, 3 Bibb, 
183, where it is decided not to be a waiver 
to take a bond with sui-ety. See, also, Du- 
bois V. Hull, 43 Barb. 26, where obtaining a 
judgment lien was held to be no waiver; 
Daughaday v. Paine, 6 Minn. 443 [Gil. 304], 
where a mortgage on the land did not waive 
the lien, it being agi-eed otherwise; and Neil 
V. Kinney, 11 Ohio St. 58, where the taking 
of a mortgage on the land did not waive 
the lien. 

It is not strange that many jurists, ob- 
serving the conflict and confusion of the law 
on this question of what is a waiver of the 
vendor's lien, have deplored the departure 
from the sti'ict and simple rule of the old 
Roman law. It has been stoutly maintained 
by some eminent judges that this question, 
as to whether the lien has been waived, is 
one to be decided by the circumstances and 
evidence in each case. Lord Eldon, in 
Mackreth v. Symmons, said: "It does not, 
however, appear to me a violent conclusion 
as between vendor and vendee, that, not- 
withstanding a mortgage, the lien should 
subsist; the principle has been caiTied this 
length— that the lien exists, unless an inten- 
tion, and a manifest intention, that it shall 
not exist, appears." And again: "But the 
doctrine as to taking a mortgage or pledge 
would be can-ied too far, if it is understood 
as applicable to all cases, that a man tak- 
ing one pledge therefore necessarily gives up 
another, which must, I think, be laid down 
upon the circumstances of each case, rather 
than universally." And Justice Story, not- 
withstanding his obiter dictum in Gilman v. 
Brown [Case No. 5,441], where he said, "I 
have no hesitation to declare that, taking 
the secm'ity of a third person for the pur- 
chase-money ought to be held a complete 
waiver of any lien upon the land. * * * 
At all events, it is prima facie evidence of a 
waiver, and the onus is on the vendor to 
prove by the most cogent and irresistible cir- 
cumstances that it ought not to have that ef- 
fect," says, in his Equity Jurisprudence (vol- 
ume 2, § 1224): "Generally speaking, the 
lien of the vendor exists; and the bm'den of 
proof is on the purchaser to establish that, 
in the particular case, it has been intention- 
ally displaced, or waived by the consent of 
the parties. If, imder all the circumstances, 
it remains in doubt, then the lien attaches." 
Again: "The taking of a secm-ity for the 
payment of the pm-chase-money is not of 
itself, as it was in the Eoman law, a posi- 
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•tive waiver or extinguishment of tlie lien. 
* * * But the taking of a security has 
been deemed at most as no more than a pre- 
sumption imder some circumstances of an 
intentional waiver. And if a secm'ity is 
taken for the money, the hm'den of the proof 
has been adjudged to lie on the vendee, to 
show that the vendor agreed to rest on that 
secm'ity and to discharge the land. Nay, 
even the taking of a distinct and independ- 
ent secm'ity— as for instance, of a mortgage 
on another estate, or a pledge of othet prop- 
erty—has been deemed not to be conclusive 
•evidence that the lien is waived." This doe- 
trine has been adopted by the supreme com^t 
■of this state. Vide Mims v. Macon & "W. 
R. Co., 3 Kelly, 342; Mims v. Lockett, 23 
Ga. 241. Since, then, there is no fixed law 
as to what amounts to a waiver of the ven- 
■dor's lien, is it not necessarily a question of 
fact to be determined by the circumstances 
-of each case? I do not see why it is not 
justly so. The vendor is given an equitable 
lien or mortgage on the land sold, to secure 
the payment of the purchase-money. He 
seelis to enforce it, and is opposed by the 
vendee, or other party in interest, on the 
ground that he has accepted other secm'ity 
in place of tliis lien— that he has voluntarily 
•consented to yield it Is this true? Did 
the vendor regard the other security as the 
■equivalent of his lien? and did he intend 
and agree to accept it for, and give up that 
lien? This fact must be proved, and not 
concluded. If it was contended that he, at 
the time of the sale, waived the lien and 
agreed not to look to the land, but the per- 
sonal credit of the vendee, would not this be 
.a question of fact, to be established by the 
vendee? 

Now, if it is contended that he has waived 
his lien— consented to yield it by taking oth- 
er security, as a bond or note with a surety; 
•since it might have been part of the agree- 
ment or terms of the sale that he was to 
have also the bond, note, or other security 
as a readier means of payment, or as a pro- 
tection in case of depreciation in the value of 
the land, or the destruction of its improve- 
ments—the land still remaining liable in case 
the other failed— inasmuch as the additional 
secm'ity might have constituted a part of the 
■consideration of the sale, is not his agree- 
ment or intention to waive the lien as much 
a question of fact, to be fully established by 
evidence, as it is in the former case? Is the 
court from an act to conclude an agreement, 
when that act might have reasonably been 
■one of the terms of an exactly opposite 
agreement? Will it conclude that A cannot 
^gree to sell the land to B for certain bonds, 
notes, or stoclis, the land to remain subject 
to the vendor's lien imtil he receives pay- 
ment for it? The taking this or that secm'i- 
iy may or may not, according to the natm-e 
•of the security or the cirfcmnstances of the 
<sise, be prima facie evidence of an intention 
■or agreement to waive the lien; and the bur- 



den of proof may, by strong corroborating 
circumstances, going to show such an inten- 
tion, be shifted from the vendee to the ven- 
dor; yet the presumption may be rebutted, 
and the fact as to what was the agreement 
or intention remains to be established by ev- 
idence, not concluded hy law. In the lan- 
guage of Justice Story, "If imder all the cir- 
cumstances it remains in doubt, then the lien 
attaches." 

Concluding, then, that the question wheth- 
er the vendor has waived his lien, is a ques- 
tion of fact, to be established by evidence— 
and the supreme court of this state has so 
decided— how shall the case before the court, 
from all the evidence presented, be decided? 
I no longer find any difficulty in coming to a 
conclusion. It will be noticed that in the 
cases cited the question decided was, wheth- 
er the lien ever vested in the vendor? Did 
he at the time of the sale waive it? Here it 
is not disputed that Forth for a long time en- 
joyed a lien on this land; and the question 
is not— did he by any act at the time of the 
sale waive his lien, but did he after long pos- 
session suri'ender it? It seems to me that 
sti'onger evidence is requisite to establish the 
giving up of a lien or advantage enjoyed for 
eight years, than to prove that there was no 
intention ever to possess it— stronger that it 
was destroyed than that it never existed. 
Does not the mind demand clear, indubitable 
evidence of at least an adequate reason or 
consideration for the surrender of the lien, 
before it will find an intention or agreement 
to yield up the present advantage? Is there 
such evidence here? I think not. If JTorth 
had taken this mortgage at the time of the 
sale, inasmuch as the legal mortgage would 
have been equal to, and taken the place of 
the equitable mortgage, it would have been 
natural and reasonable to conclude, as it has 
been in some cases, that it was the intention 
to waive the vendor's lien. But it is not rea- 
sonable to suppose that a lien of eight years' 
duration, older and superior to all, is inten- 
tionally abandoned or surrendered for an in- 
fant mortgage, weaker than tlie judgment of 
yesterday. The only evidence before the court 
is, that Forth, in the year 1866, took a mort- 
gage on the land sold to secure the two notes 
remaining unpaid, and certain other notes. 
The intention to surrender the superior hen, 
possessed since 1858, is not to be assumed 
from the single fact of the taking of this in- 
ferior security. A slight knowledge of the 
principles upon which men barter and ex- 
change, forbids such a forced conclusion as 
that the one was given for the other. I can 
easily conjecture a better reason for the tak- 
ing of this mortgage. For instance, Forth's 
ignorance of his vendor's lien— a belief on 
his part that the existing vendor's lien per- 
ished, by virtue of the Code, on the 1st of 
January, 1863, the contrary not being de- 
clared by the supreme com't until a late day. 
These and other causes readily suggest them- 
selves, none of which go to establish an in- 
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tention or agreement to forego the advan- 
tage of the existing lien, and they are not so 
forced as that conclusion set np for the pur- 
pose of getting rid of the prior lien, and 
bringing in ahead the lien of the subsequent 
judgment. That the taking of an additional 
security, of an inferior or equal degree with 
the former, will not ipso facto discharge a 
lien which attached by reason of the original 
security, is decided in Schanck v. Arrow- 
smith, 1 Stockt. [9 N. J. Eq.] 314. 

Since this opinion was written, I have 
found a digest of the decision of the court, in 
the case of Boos v. Ewing, 17 Ohio, 500, 
which case is analogous to the one before the 
court As I have not the volume I have 
been unable to follow the reasoning of the 
court, or compare its decision with the syn- 
opsis, as reported in the digest, which states 
it as follows: "The vendor of land, by tak- 
ing a mortgage upon the land sold, to secure 
the payment of the pm-chase-money, does not 
extinguish his prior equitable lien, and the 
lien of a judgment creditor, obtained be- 
tween the date of the mortgage and the time 
when it was recorded, will be postponed to 
the vendor's lien." The case sustains the 
view which I have taken, that Forth, by sub- 
sequently taking a mortgage upon the land 
sold to secure the payment of the purchase- 
money, did not waive his prior vendor's lien; 
that his lien was prior to the lien of the sub- 
sequent judgment, and must first be satisfied 
out of the proceeds of the sale of the land. 

ERSKINE, Disti-ict Judge. I have careful- 
ly read nearly all the authorities cited or re- 
ferred to by ilr. Register Hesseltine, and 
although there is a diversity of opinion on 
the question as to what act and intention 
will be a waiver of the equitable lien of the 
vendor of land, I think the register has 
adopted the correct view in his opinion, and 
that his conclusion is right; I therefore af- 
firm his decision. The clerk will certify this 
affirmance to Mr. Register Hesseltine. 
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BRYAN'S CASE. 
[1 Cranch, C. O. 151.]^ 

Circuit Court, District of Columbia. Jan. 3, 

1804. 

Jukt—Impaxelisg— Taking Oath. 

A juror cannot be permitted to make solemn 
atfirmation in lieu of oath, unless he be one of 
those people who hold it unlawful to take an 
oath on any occasion. 

Wilson Bryan, having been summoned as 
a juryman for trial of causes for this day, 
and being called to be sworn in the case of 
Levering v. Bank of Columbia [Cases Nos. 
8,286, 8,287], refused to be sworn, alleging 
that he was a Methodist. Being asked by 
THE COURT whether it was contrary to the 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



principles of that religious society to take an 
oath, and having answered that he did not 
know that it was, but that although he had 
heretofore been sworn on juries, yet he was 
determined not to take an oath again, and 
persisting in his refusal to be sworn, THE 
COURT ordered him into the custody of the 
marshal. See the bill of rights of Maryland, 
§ 36; Act Assem. 1797, c. 118. On Wednes- 
day, the 4th of January, he submitted to be 
sworn, and was s\sorn by holding up his 
hand. «• 



Case No. 2,064. 

BRYAN V. ALEXANDER. 

NABORS V. SAME. 

[4 "Woods, 529.] ^ 

Circuit Court, S. D. Alabama. Dec. Term, 
1879. 

Limitations— ALABATiiA Statute— Suit os Exec- 
utor's Bond— RuxxiXG of Statute. 

1. A suit brought by a legatee against a sure- 
ty on the bond of an executor is not, under the 
limitation law of Alabama, barred in six years 
from the date of a decree of the probate court 
merely ascertaining the amount due the legatee, 
but making no valid order directing its pay- 
ment. 

2. When legatees under a will were made 
defendants to a bill brought by other legatees 
against the executor to compel the payment of 
their legacies, and by the final decree such de- 
fendant legatees were authorized to file peti- 
tions in the case to propound their claims, held, 
that the statute of limitations did not begin 
to run against them from the date of such 
final decree. 

3. A decree against the executor, rendered in 
favor of such defendant legatees on the peti- 
tions which they were permitted to file, is not 
a bar to an action at law against the surety on 
the bond of the executor to recover the amount 
of such decree. 

[At law. Actions by Frances L. Bryan 
against John D. Alexander, and by Elizabeth 
P. Nabors against the same.] Heard on de- 
mm-rer to pleas. [Demurrers sustained.] 

Harry Pillans, for plaintiffs. 
John Little Smith, for defendant 

BRUCE, District Judge. These two cases 
are heard together on demurrers to pleas of 
the statute of limitations in each case. The 
substance of the bill is as follows: The com- 
plainants are the legatees under the will of 
John Horn, deceased. The defendant J. D. 
Alexander was a surety on the bond of John 
A. 0. Horn as executor of the last will and' 
testament of said John Horn. On June 15. 
1877, a decree was rendered in this court, 
sitting in equity, in favor of these plaintiffs 
respectively, and against John A. C. Horn 
as such executor. John A. C. Horn has 
never paid said decrees of this court in 
favor of complainants, although he has re- 
ceived sufficient assets of his testator's es- 
tate for that purpose. He has consequently 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Justice, and here reprinted by permission.] 
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failed in his duty as such, executor, and there 
is a breach of said bond, and the defendant 
Alexander is liable as surety thereon to the 
complainants respectively for the amounts of 
said decrees, with interest and costs. The 
pleas set up that on May 2, 1864, there had 
been a final settlement in the probate court 
of Marengo county, Alabama, from which 
the letters testamentary issued, which court 
had jurisdiction of the subject matter; and 
that afterwards, to wit, on June 2, 1871, a 
decree was rendered in this court in a cause 
in which William Lockhart and Sarah A., 
his wife, et al., were complainants, and John 
A. G. Horn et al. were respondents, in favor 
of the complainants in that suit and against 
John A. C. Horn; that to this suit plain- 
tiffs herein, Bryan and Nabors, were made 
defendants, and subsequently they, by leave 
of the court, filed their petition in this court 
in that suit, and on Jime 15, 1871, procured 
the said several decrees against J. A. 0. 
Horn as executor. The statute of limita- 
tions of six years in favor of sureties on 
bonds of executors and administrators is 
then set up in the different pleas. 

As to the decree of 1864 in the probate 
court, and that of this court in 1871, and the 
question whether plaintiffs are barred by 
the lapse of more than six years since 1864, 
and if not, whether they are barred by the 
lapse of six years since the decree of the 
court in 1871, it will be proper to inquire 
what was and is the nature of the decree? 
rendered in the probate court of Marengo 
county on May 2, 1864. It appears that the 
probate court f oimd that there was then a bal- 
ance due to Frances L. Bryan of $925, which 
the court ordered paid in the bonds of the 
Confederate States, in which bonds the funds 
had been by the executor previously in- 
vested imder certain legislation authorizing 
that to be done. The amount due to B. O. Na- 
bors and wife was ?1,295, which by the de- 
cree the executor was ordered to retain in 
his hands subject to the further order and 
decree of the court, upon the determination 
of a certain matter. This decree of the pro- 
bate court, in so far as it authorized and 
directed the payment of the amoimts to the 
legatees by the executor John A. O. Horn, 
was not null and void. Horn v. Lockhart, 
17 Wall. [84 U. S.] 570. If then, we elimi- 
nate from this decree the void portion of it, 
what have we left? We have an ascertain- 
ment of the amounts due the legatees under 
the will (the plaintiffs herein). It is said the 
order to pay is left intact, and that it means 
to pay so many dollars in good and lawful 
money. But the order is specific to pay in 
Confederate bonds, and does not admit of 
that meaning; indeed, it repels it. So that 
it is dear the court ordered a void thing to 
be done, which renders the entire order void. 
So there was nothing left but an ascertain- 
ment of the amount due to the distributees. 
Now, was that sufficient to start the running 
of the statute of limitations of six years 



in favor of the sm-eties on the bond of the 
executor? The statute is ia these words 
(Code Ala. 1876, § 3226): "Actions to be; 
Brought in Sis Years. Within six years: 
motions and other actions against the sm-e- 
ties of any sheriff, coroner, constable or any 
public officer, or actions against the sm*e- 
ties of executors, administrators or guard- 
ians, for any misfeasance or malfeasance 
whatever of the principal, the time to be 
computed from the act done or omitted by 
their principal, which fixes the liability of 
the surety." This statute has been con- 
strued by the supreme court of the state in 
several cases, and elaborately in the case 
of FretweU v. McLemore, 52 Ala. 124, and 
in the cases therein cited. In that case the 
court goes on to show that an administra- 
tion or a guardianship is treated as an en- 
tirety, thougb it comprises many separate 
acts and transactions, all of which impose 
liability; and the condition of the bond, ac- 
cording to its literal import, is broken when- 
ever the principal violates or neglects any 
duty the law imposes. "For such neglect or 
violation the surety is chargeable by virtue 
of the conditions of the bond, but of them- 
selves they do not separately create a cause 
of action against or fix the liability of the 
secmity." And the court then says: "Be- 
fore any cause of action arises against the 
surety at law, and before the liability is 
fixed at law or in equity, there must be a 
judicial ascertainment of the default of the 
principal. * * * The judicial ascertain- 
ment creates the cause of action against the 
surety authorizing the enforcement of the 
liability imposed by the bond." Now in the 
light of this exposition of the statute, can 
' this decree of the probate court of Marengo 
county, with the void portion of it elimi- 
nated, be held to have been a judicial as- 
certainment of the default of the principal 
upon this bond? 

What is a default? It is a failure or omis- 
sion to do something required. The omitted 
act of the principal obligor here was the 
failure to pay in Confederate bonds, and can 
a default be predicated upon an omission to 
do that which there is and can be no legal au- 
thority to do? True, the court found amounts 
to be due to the legatees, and ordered the 
executor to pay them, in Confederate bonds. 
But the default, t£ ascertained at all, was 
that payment had not been so made in Con- 
federate bonds, which was no default at all, 
that portion of the decree being void. So, 
as we have said, there was nothing more 
here than the ascertainment of the amounts 
due to the legatees, like the vei'dict of a jury 
as to damages, which is a different thing 
from the judgment of a court upon the ver- 
dict, upon which execution may issue to en- 
force the collection of the money if it is not 
paid. It is argued that this court (Justice 
Bradley presiding) considered these decrees 
as valid adjudications in favor of the lega- 
tees (plaintiffs herein). True, he speaks of 
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them as decrees, but we must not be misled 
by the use of words; and while the ascer- 
tainment of an amount due from one party 
to another may or may not properly be 
called a decree, yet that it is a different 
thing from an ascertainment of a specific 
amount due from one party to another and 
ordering- its payment, whether that be stat- 
ed in the formal language of a recovery or 
an order to pay, or its equivalent language. 
It is argued that the Lockhart suit in this 
case was in its nature a suit to enforce the 
decree of the probate court, and to remove 
fi'om it the obnoxious part which was an 
obstacle to its enforcement; but that is not 
the scope and purpose of the bill filed in that 
case. The prayer of the bill was as follows: 
"Orators pray that your honorable court, 
sitting as a com*t of chancery, will take full 
and entire jiu'isdiction of the settlement of 
said estate of John Horn, and proceed to 
distribute the same, to all the persons en- 
titled thereto under the law, as the same 
may be determined by the court," etc., etc., 
and the court did not regard the decree as 
final, for if so, the lemedy would have been 
in the appellate court. In the opinion Judge 
Bradley says: *T see nothing in the case to 
question the accm"acy of the amounts found 
due to the complainants by the decree of 
May, ISOi" (meaning the decree of the pro- 
bate court of Marengo county), from which 
it would seem that these amounts found to 
be due to the distributees, though unques- 
tioned as to correctness, were not unques- 
tionable, and were treated and held by the 
com't as no more than the basis of the cal- 
culation of amounts due to the distributees 
from the executor for which the decrees, 
were subsequently rendered. In that view 
there was nothing in the decree of the Ma- 
rengo probate court which can be held to be 
a judicial ascertainment of the default of 
the principal on the bond, and therefore it 
did not give a right of action on the bond 
as against the surety, and did not start the 
running of the statute of limitations as to 
him. This applies to the case of Mrs. Bry- 
an. In the case of Mrs. Nabors the execu- 
tor was directed, as we have seen, to hold 
the amoimt found due to her, which repels 
the very idea of a default by the principal 
on the bond. 

But it is contended that if the statute did 
not commence to run from the date of the 
decree of the probate coui't of Marengo coun- 
ty. It nevertheless did commence to run from 
the date of the deci*ee of this court in the 
case in equity of Lockhart v. Horn [Case 
No. 8,445], rendered on June 2, 1871. Iq 
that case the bill in equity was filed by 
William and Sarah Lockhart and Narcissa 
Lockhart, legatees and heirs of John Horn, 
deceased, against John A. G. Horn as execu- 
tor of John Horn, deceased, and as one of 
his heirs and legatees, and Frances L. Bry- 
an and husband, Elizabeth P. Nabors and 
husband, Mary McPhaiU and husband, heirs 



and legatees of said John Horn, and John D. 
Alexander and another as sureties of J. A. 
O. Horn, executor. The bill had two ob- 
jects: 1. To contest the validity of the will 
of John Horn, deceased, which had been ad- 
mitted to probate in Marengo county Sep- 
tember 13, 1858. 2. To recover from John 
A. 0. Horn the distributive share of the com- 
plainants in the estate of their father, or, in 
case the will was not broken, to recover 
from him the balance due them as legatees 
under the will. The court sustained the 
probate of the will, and decreed for the 
complainants against John A. 0. Horn for 
the amount due them by settlement in Jlay, 
1864, with interest thereon; that is, to Sarah 
Lockhart and husband, $1,295.78, and to 
Narcissa Lockhart, $1,207; and the decree 
has in it this clause: "And it is further or- 
dered and decreed that the remaining de- 
fendants be authorized to make application 
for such order and relief as they may be en- 
titled to ask on the principles of this de- 
cree." This decree was rendered June 2, 
1871. It ordered no money to be paid to 
plaintiffs In the present suits; they were de- 
fendants in that suit, and the court in the 
decree of June 2, 1871, just referred to, did 
not pass upon their rights and determine 
them at all; though it was perhaps clear 
that on the principles of that dea*ee the de- 
fendants (plaintiffs herein) were entitled to 
relief, and by the decree were authorized to 
apply for it. They did apply for it by filing 
petitions in that suit, which were prose- 
cuted to decrees against John A. O. Horn, 
rendered June 15. 1877. 

In the Lockhart suit, in this court, John 
D. Alexander was made a party defendant, 
and a decree pro confesso was taken against 
him, but was never made absolute, and 
there was no relief decreed against him in 
that suit. The record does not show that he 
ever appeared in response to the suit, and it 
does not appear that the question as to his 
being a proper party defendant in that suit 
was ever raised, or whether any relief could 
have been had against him in favor of com- 
plainants in that suit. Certainly none was 
had; so that the question of his liability to 
suit on the bond, in so far as that suit is 
concerned, is an open question. If he was 
liable to that suit, it must have been on the 
ground that the decree of the probate court 
was a judicial ascertainment of the default 
of his principal, and the fact that no relief 
was decreed against him would rather seem 
to imply that he was not regarded as prop- 
erly a party liable in that suit on the bond 
of his principal; for if so, then why did the 
decree not run also against him as weU as 
his principal? But however that may have 
been, the question recurs, if the statute of 
limitation of six years did not commence to 
run in favor of Alexander from May 2, 1864, 
the date of the decree in the probate court, 
what is there in the decree of this court of 
June 2, 1871, to start the running of the stat- 
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ute in his favor at that date? It decreed no 
money to these complainants, and therefore 
could not and did not, judicially ascertain 
that the principal was in default. True, 
this court pronounced against the decree of 
the probate coiu't, and declared a part of it 
void, but that was just as much void when 
entered in 1864 as when it was so pro- 
nounced by this court; and it gave no new 
rights to these plaintiffs, but simply author- 
ized them to proceed to assert in some prop- 
er way any rights they may have, according 
to the principles of that decree. Decrees of 
coui'ts declare legal rights, but cannot in any 
proper sense be said to give rights. To my 
mind, therefore, the decree of June 2, 1871, 
of this com-t did not give a right of action 
to these plaintiffs against John D. Alexan- 
der, and that decree did not set the statute 
of limitations in motion. 

But it is argued that the plaintiffs, by fil- 
ing their petitions in the Locldiart Case in 
this court, elected to proceed against John 
A, O. Horn alone, and having done so and 
obtained a decree against him, as they did 
June 15, 1877, that they cannot now proceed 
against Alexander, the surety on the bond. 
But why not? As we have already seen, 
Alexander was a party defendant in the 
original suit, but did not answer. He was 
also a party to the petitions filed in that suit 
by these plaintiffs, and the court decreed 
that no recovery could be had against him 
upon said petition, and the petitions were as 
against him dismissed, but without preju- 
dice. So that when this coxurt decreed that 
no recovery could be had against Alexan- 
der, it must be held to have been in that 
suit. The words "without prejudice" dear- 
ly indicate that the pm-pose was to leave the 
question open as to the rights of the peti- 
tioners against Alexander as surety on the 
bond, and that such is the legal effect seems 
to me clear. The demurrers to the pleas are 
sustained. 
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BRYAN et al. v. McGEB. 

[2 Wash. C. C. 337.] ^ 

Circuit Court, D. Pennsylvania. Oct Term, 

1808. 

ESECDTORS AND ADSIIXISTRATORS— ACCOTJSTIKG. 

Davis McGee was indebted to the complain- 
ant, and after his decease, administration was 

^ [Originally published from the MSS. of Hon. 
Buslirod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
Bnpervision of Richard Peters, Jr., Esq.] 



granted to his effects in New-Jersey, to James 
McGee, the defendant, who, in his answer, stat- 
ed that he had administered all the effects of 
the deceased, except 760 dollars, which he was 
ready to distribute; but claimed that he could 
be called upon to settle his administration ac- 
count, only in the state of New-Jersey. The 
court held, that the defendant, having stated 
that he had property in his hands, might be call- 
ed upon, in equity, to account for that property, 
anywhere. 

[Cited in Taylor v. Benham, 5 How. (46 XJ. 
S.) 262, 271.] 

In equity. The bill charged, that Davis 
McGee, deceased, became indebted in his. 
life to the plaintiffs [Bryan and othei-s] for 
goods sold, and gave his promissory note 
therefor; that he died, and that James Mc- 
Gee, a citizen of New-Jersey, the defendant^ 
took out letters of administi*ation in New- 
Jersey, and became possessed of all his prop- 
erty; that he pretends he has fully admin- 
istered, but that the goods purchased by 
Davis McGee from the complainants were 
sold by him to the defendant; but that such 
sale was merely colom-able, and a fraud be- 
tween the two McGees; that notwithstand- 
ing the pretended sale, they remained the 
property of Davis, and from them the de- 
fendant has funds enough of the intestate- 
to pay the debt due to the complainants. 

The defendant demmrred, pleaded, and an- 
swered. The ground of demurrer was, that 
as the bill stated the defendant to have tak- 
en out letters of administration in New-Jer- 
sey, he could be called npon as administra- 
tor, and to settle his administration accoimts^ 
only in that state. The plea stated, that 
the complainants had cited the defendant be- 
fore the orphans' court in New-Jersey, where- 
the very point of fraud, now alleged, had 
been tried, and decided in^his, the defend- 
ant's, favour. The answer 'denied all fraudr 
stated that the deceased was in his lifetime 
indebted to the defendant, and sold him the 
goods, bona fide, in discharge of the debtr 
that the question of fraud, now alleged, had 
been twice tried, and decided in favour of" 
the defendant; that be had administered all 
the effects of the deceased, except 760 dol- 
lars, which he is ready to distribute accord- 
ing to the laws of New-Jersey. [Demurrer 
overruled, and decree for complainants.] 

Mr. Dallas, for complainants. 
Ingersoll & Reed, for defendant. 

BY THE COURT. The demin:rer must be- 
overruled. The defendant, having property 
in his hands belonging to the estate of Davis 
McGee, may, in equity, be called upon for 
that property in any place. But upon the- 
plea, (which already stands for an answer) 
and the answer, it is the opinion of the court, 
upon the merits, that the complainants are- 
entitled to a decree for the amount of assets 
admitted by the defendant to be in his; 
hands. As to the goods charged in the bill 
to have been imfairly obtained from the in- 
testate, the whole weight of evidence is in-- 
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favour of the defenclant. Tlia ans*wer is not 
only not contradicted by evidence, but is 
sti'ongly supported. 
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BRYAjS^ et al. v. STEVENS. 

[1 Betts, O. 0. MS. 30.] 

Circuit Court. S. D. New York, June 2. 1841. 

Patents — Fkictiox Matches — Specificatios — Ix- 

PKIKGEMEXT -^ "EaHTHY ilATBBIAI/" — VALIDITY 

— Trial at Law. 

[1. Trustees of a license to use a patent_ with- 
in specified territory may sue to restrain in- 
fringement within such territory without join- 
ing the cestuis g.ue trust] 

[2. The specification of the Philips patent of 
1836, for an improvement in friction matches, 
is sufficiently definite and certain, and the claim 
is not too broad to support the patent. Fol- 
lowing Ryan v. Goodwin, Case No. 12,186.] 

[3. The import of the summary of a specifica- 
tion is to be determined by reference to the 
specification as a whole.] 

[4, Carbonate of lead is an "earthy material ;" 
•consequently, its use with phosphorus in the 
formation of a composition for the heads of 
friction matches is an infringement of a patent 
for the use in such connection of "a paste or 
composition" consisting of phosphorus and 
''earthy material," with the addition of a glu- 
tinous substance for the purpose of cohesion.] 

[5. Where testimony is strongly conflicting as 
to questions of priority of invention, of public 
use, and of the title of persons claiming owner- 
ship of the patent, a court of equity, while it 
would pass on the questions if standing alone, 
will, where there are other questions which of 
necessity must go to a jury, direct all such 
questions to be disposed of by a trial at law.] 

[6. In such a case, the court will not enjoin 
the defendant, nor compel him to give security 
±0 indemnify complainants in case of their ul- 
timate success, nor to file periodic accounts of 
manufactures pending the litigation, until sat- 
isfied by a verdict at law that the patent is val- 
id, and that complainants have a legal right to 
it] 

[In equity. Bill by Ezekiel Bryan (Byam), 
"Whitney, and Seth King against John 



A. Stevens to resti-ain an alleged infringe- 
ment of letters patent No. 68, granted to 
Alonzo D. Philips, October 24th, 1836, for an 
improvement in friction matches. The court 
reserved decision until the rendition of a ver- 
dict at laTv upon the validitj- of tlie patent 
and other matters.] 

PER CURIAM. Alonzo D. Philips ob- 
tained a patent for the manufactui-e of fric- 
tion matches, on the 24th of October, 1836. 
Philips on tlie 28th July, 1838, assigned his 
patent to Bryan, one of the plaintififs, and 
by mesne conveyances, the entire interest of 
Bryan became vested in himself, and the oth- 
■er plaintifCs in trust for the "American Patent 
Friction Match Company." The patent in- 
terest had been formed into a joint stock com- 
pany composed of 1,080 shares, estimated at 



$25 per share, and the shares were distrib- 
uted amongst and held by a large number of 
proprietors. Previous to the assignment in 
July, 1838, Philips, the patentee, had made 
five different conveyances of interests under 
his patent to individuals of the following 
tenor, to wit (copy of conveyance not set 
forth), one of which was to Damar & Cronk. 
The plaintiffs, after acquiring the assign- 
ment, procured a transfer or assignment to 
them, also, of those conveyances, except that 
in respect to the one to Damar & Cronk, they 
obtained the release or assignment of Damar 
alone, and no account was given of Cronk, 
the other party thereto, or of any disposition 
of his interests. 

The first question raised had relation to 
the competency and sufficiency of the parties 
complainants. It was contended for the de- 
fendant that the plaintiffs could not main- 
tain the action in their own names alone, but 
that all the joint associates must unite in 
the suit, both the legal and equitable interest 
in the patent being vested in the associates 
or co-partners, and the complainants being 
no more tlian their agents or attorneys, and 
from this that if it was competent for the 
plaintiffs to represent the interests of their 
cestui que trusts, yet tliat there remained in 
Cronk an outstanding interest in the patent 
which barred any prosecution in which he 
was not a party. Under the act of 1793, 
§ 4, no action could be brought for a viola- 
tion of a patent right but in the names of 
parties having the entire patent interest. 
Tyler v. Tuel, 6 Cranch [10 U. S.] 324; Whit- 
temore v. Cutter [Case No. 3 7,600]. The 16th 
section of the act of 1836 [o Stat 123] has 
extended the right of action to a party hav- 
ing an exclusive right within and throughout 
a specified part of the United States. This 
is effectually the spirit of the former act, be- 
cause the grantee for a particular territory 
under a patent stands in the place of the in- 
ventor, and is clothed with his entire inter- 
est in the invention in respect to such limits, 
and is most properly authorized to vindicate 
Ms exclusive right and property by actions 
in his own name. If the several convey- 
ances executed by Philips are to be regarded 
as gi'ants in the acceptation of the statutes, 
then the unextinguished right of Cronk would 
bar the action of the plaintiffs because it is 
co-extensive with the United States, and the 
act of 1836 gives no separable actions to 
parties claiming interests within the same 
teiTitorial limits. But these conveyances 
are not entitled to the character of grants or 
assignments of the patent right A full as- 
signment of the patent interest to parties re- 
serving a few specified districts was con- 
sti'ued by Judge Story to be no more than a 
license to the grantees. Tyler v. Tuel, 6 
Cranch [10 U. S.] 324, as explained 1 Gall. 
431 [Whittemore v. Cutter, Case No. 17,600]. 
A patent right being unsusceptible of local 
subdivision, an absolute gi'ant of tliat char- 
acter could operate .only as a covenant or 
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license for the case of the patent right in the 
places designated. These instmments do 
not in terms malce such assignment, and the 
defendant implies such operation for them 
because the interest acquired by the grantee 
is co-extensive territorially with the right of 
the patentee. This interest, howerer, is 
manifesUy not a right to or in the patent 
It is but a privilege under the patent. One 
also so limited and qualified as to denote 
that the parties were intended to have only 
a special privilege or license. Having no di- 
rect and absolute property in this patent, 
these parties could maintain no action for 
its infringement in their own names, nor 
need they be united with' those haying titles 
and who sue for a violation of it. 

The objection to the parties most seriously 
m-ged is that the complainants have not the 
entire interest in the subject matter, and can- 
not therefore maintain the action without 
joining their co-partners or associates. The 
rule in respect to the joinder or non joinder 
of parties is administered in chancery prac* 
tice with regard to the essential interests in 
litigation, and is accordingly more flexible 
than that prevailing at law; and moreover 
admits of modifications of the terms in 
which it is laid down, when the conven- 
ience of the case requires it, or the sub- 
stance can be secured without adhering to 
the formalities nsually exacted. [Thomas 
V. Broekenbrough] 10 Wheat. [23 U. S.] 
146; [Elmendorf v. Taylor] Id. 167. The 
mere statement of the principle that all 
persons materially interested either legally 
or beneficially in the subject matter of a 
suit are to be made parties to it, affords no 
exact criterion, for it is administered under 
trains of exceptions which render the partic- 
ular requirements of the rule of little prac- 
tical avail. The cases are collected and 
stated by Judge Story with his usual full- 
ness and perspicuity in the 4th and 8th 
chapters of his 3d volume, Equity Commen- 
taries. And it seems to me that if there be 
a degree of ambiguity or uncertainty in 
chancery practice upon this head, yet the 
principle is fully sanctioned that whenever 
the legal estate or the right of absolute dis- 
position thereof is vested in parties, they are 
competent to sustain or defer actions in re- 
lation thereto, without having parties inter- 
ested in the trust or in the idterior disposi- 
tion of the estates brought before the court. 
Mitf, Pr. 175, 176; Greenleaf v. Queen, 1 
Pet [26 U. S.] 138. If then the complain- 
ants are regarded merely as trustees, still as 
the enth'e estate is vested in them, they have 
sufficient authority to prosecute actions vin- 
dicating that title without bringing into the 
pleadings aU parties who may ultimately be 
affected by the decision. 

There is, however, another principle appli- 
cable to this class, which perhaps more fully 
sanctions the right of these complainants to 
sue in their own names, than the general 
doctrine governing suits by trustees, which 
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is, that when numerous parties form a volun- 
tary association for public or private pur- 
poses, those who represent the rights and in- 
terests of the whole may maintain suits in 
equity in their own names in relation to the 
rights of the association. "West v. Randall 
[Case No. 17,424]; MandeviUe v. Riggs, 2 Pet 
[27 U. S.] 487; Hopkirk v. Page [Case No. 
6,697]. The bill in this case fulfills the con- 
dition decreed in the recognition of this suit, 
that this suit should purport to be for the 
benefit of all others interested equally with 
that of the plaintiffs. I think therefore that 
the parties plaintiff are competent to prose- 
cute these actions, without bringing upon 
the record all who may have an interest in 
the assignment of the patent held by them, 
and that if the defendant can be allowed to 
raise the objection of want of parties with- 
out pleading or demurring to the bill, it 
must be overniled as insufficient to defeat or 
delay the action. 

The just stress of the litigation has been 
upon the question whether the grant in the 
patent is sufficient upon the face of it, and 
whether the defendant has assigned it The 
defendant contends that the patent is defect- 
ive in two cardinal particulars: 1. The 
want of precision and certainty as to the 
subject matter of the grant; and 2, that it 
comprehends more than this discovery of the 
patentee; 3, it is fm'ther objected that plain- 
tiff can claim no more than is specially set 
forth in the specifications, and he also in- 
sists that if the patent be valid he has not 
violated it The two first discussed so large- 
ly between the counsel I consider determined 
by the decision of the circuit court of the 
first circuit on this patent. Ryan v. Good- 
win [Case No. 12.186]. Exceptions hi that 
case were taken to the validity of the pat- 
ent for the causes here assigned, and the 
court on a careful consideration of the sub* 
ject decided that the specification was suffi- 
ciently certain and definite, and that the 
claim was not too broad to support the pat- 
ent I shall adopt that decision as settling 
these points for the present, and proceed to 
consider the remaining questions in this case, 
whether the plaintiff can include within the 
patent any matter not specifically mentioned 
in the claim, and whether the manufacture 
of the defendant infringes the right of the 
plaintiffs under the patent In recognizing 
the general validity of the patent Judge 
Story limits his decisions to the ease as 
then presented, which was that of the use 
by the defendant of chalk, one of the in- 
gredients specifically mentioned in the specifi- 
cation, and waives discussing the point, wheth- 
er the suggestion "that other ingredients of a 
kindred nature would avoid the patent In 
toto. 3 Sumn. 522 [Ryan v. Goodwin, Case 
No. 12,186]. That point is now distinctly 
presented for consideration and discussion, 
involving necessarily the additional enqnlry 
whether the patentee can thus claim the ex- 
i elusive use of other ingredients. 
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The extent of the claim justified by the 
patent is first to be discussed. The defend- 
ant's counsel insists that the operation of 
the patent is to be limited to the claim of 
those materials designated in the summary, 
and that the language of the simimary as 
putting forth the specific thing secured by 
the grant, is to be interpreted strictly. The 
patentee says "that I claim as my invention 
the using of a paste or composition to ig- 
nite by friction, consisting of phosphorous 
and earthy material, and a glutinous sub- 
stance only, without the addition of chlorate 
of potash or any highly combustible mate- 
rial." And evidence has been produced from 
experts in the science of chemistry and from 
the books to show either that the descrip- 
tion "eartby material" is too vague and inde- 
terminate to designate any particular sub- 
stance or class of substances known to the 
arts, or that if any are appropriately em- 
braced within it, it necessarily excludes met- 
als and their products. The plaintiffs con- 
tend that the import of the summary is to 
be determined by reference to the whole 
specification. This rule of interpretation is 
clearly sanctioned by Judge Story in the case 
alluded to, and such is the rule of exposition 
adopted in the English courts. Crosley v. 
Beverley, 1 Moody & M. 2S3; 3 Car. & P. 
513; 1 Sumn. 485 [Ames v. Howard, Case No. 
326]; Lowell v. Lewis [1 Mason, 182, Case 
No. 8,568]; Watt's Patent [Boulton v. Bull] 
2 H. Bl. 463, 8 Durn. & B. [Term R.] 95. The 
invention is a new and useful improvement 
in the mode of manufactiu-ing friction 
matches for the instantaneous production of 
light, consisting as he asserts of "a new com- 
position of matter for producing ignition," 
and his specification discriminates his from 
the methods then known and in use by the 
introduction of a new ingredient, to wit, 
chalk or Spanish white, and the omission of 
chlorate of potash and any highly combusti- 
ble materials. The mode of compoimding is 
then given as used by the inventor, which 
is simply mixing specified proportions of 
chaUi, phosporous, and gum arabic or glue, 
whicb in the claiming part is more specifical- 
ly defined to be the using of a paste or com- 
position consisting of phosphorous and 
earthy material and a glutinous substance 
only, without the addition of any highly com- 
bustible material, enumerating as such, chlo- 
rate of potash and sulphurate of antimony 
in combination with phosphorous. Reading 
the specification in connection with this 
claiming clause, the discovery that patentee 
supposes he has made appears to be set 
forth with sufficient perspicuity and certain- 
ty. It is to prepare the paste by omitting 
chlorate of potash and sulphurate of anti- 
mony and materials of a kindred character, 
and to substitute chalk, Spanish white or an 
earthy material in their places. The object 
and effect of tbis combination is clearly ex- 
plained by the testimony. Potash and anti- 
mony are withdrawn to avoid the explosive 



and detonating properties produced by their 
union with phosphorous, and chalk is intro- 
duced to furnish a base sufficient to hold the 
phosphorous in combination and probably 
preserve it from deliquescing when exposed 
to the atmosphere. The end the patentee 
had in view being plainly indicated to pro- 
vide materials free of inflammable properties- 
which will retain the phosphorous in combi- 
nation, and having specified those which con- 
tain that property and which he prefers, it 
seems to ine the law will also secure to him 
the use of other substances having that same 
property, although he does not enumerate or 
distinguish them by any specific appellation. 
Take the cause of "the supposed discovery in 
this case; one patents as his invention a 
composition of phosphorous with inflamma- 
ble materials which will yield instantaneous 
combustion from friction, and states that he 
commonly uses chlorate of potash or sulphu- 
rate of antimony for that puiipose, but that 
sulphurate of potash and chlorate of anti- 
mony and like chlorates and sulphurates will 
serve anyone the same purposes. It could 
scarcely be contended that such description 
could vitiate his patent because of the want 
of sufficient precision and exactness, nor but 
that the patentee could secure to himself the 
use of substances ejusdem generis with these 
enumerated. Crossley v. Beverly, 3 Car. & P. 
513. The condition of such general claim is 
that it be foxmd on experiment that the re- 
sult asserted may be realized in the employ- 
ment of the means or materials indicated. 
Tiurner v. Winter, 1 Durn. & E. [Term B.] 
602-607. 

The remaining consideration then is, 
whether the use of carbonate of lead by the 
defendant infringes the patent; that is to 
say, whether that be a substance ejusdem 
generis with those described and claimed by 
the patentee. All the witnesses agree in 
representing that carbonate of lime could be 
readily understood in the arts to be used by 
the patentee because of its absorbent prop- 
ei'ty, and that earthy material named in the 
patent would be equally known to demand 
some substance of the same property. But 
it is by no means easy to determine upon the 
testimony of the many highly scientific and 
experienced witnesses exercised in the cause 
if there be any, and if so, what is the ac- 
cepted and fixed import of the earthy ma- 
terial. It would be of no use here to col- 
lect or analyze the statements of those wit- 
nesses. A careful consideration of their tes- 
timony and of the various works on chemis- 
try applicable to the arts which were re- 
ferred to in the argument, however, im- 
presses upon my mind this general result 
that if carbonate of lead is not correctly 
placed in class of earthy materials, the dis- 
tinction between it and carbonate of lime 
in this res^iect is more matter of terms than 
of substance. Neither is an earth, and if 
either comes within the denomination of 
earthy material it can justly be so either be- 
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cause derived from the earth or because it is 
produced from that transmutation or state 
of tlie base which is recognized as an earth. 
Lime has become in the nomenclatm-e of 
chemistry ranked as a primitive earth, still 
upon the proofs in this case and upon the tes- 
timony of books of science, its base is shown 
to be metallic, i * * * Chemistry, 359. 
Its derivations should carry with them the 
individuality which marks their origin. The 
carbonates of lime, whether produced me- 
chanically or found in a native state, are 
salts (Webster's Chemisti-y, * * * 103, 104, 
350, 361; 1 # * * Chemistry, 318-320); 
under this class also fall the carbonates of 
lead (jMis. Diet, of Chem, on Lead-Carbon- 
ates) ; and it is to be f m-ther borne in mind 
that if practically a greater familiarity has 
grown up with carbonates of lead produced 
directly from the metal, yet it, as well as 
that of lime, is foimd in a native state, and 
in quantities and condition fitting it for mer- 
chandise and use in the arts {* * * Miner- 
alogy, 633, 636; "Webster's Chemistry (Ed. 
1839) p. 352; Davies* Mineralogy, 226). It 
would hardly be controverted if the specifi- 
cation had claimed the discovery of carbon- 
ate of lime or any earthy material as the im- 
portant ingredient of the mixture, stating 
that the patentee used quick lime produced 
from calcium, but that clialk would be con- 
tained within the specification. It could be 
comprehended either because it exists in a 
natural state in the earth or that it exhibits 
the properties sought for in the carbonate of 
lime. Would not the same reasons apply 
to carbonates of lead? It presents the ab- 
sorbent property demanded, and if obtained 
directly from the earth would be in common 
parlance if not in strict scientific language 
an earthy material. Most of the carbonates 
exist within and are compounds of carbonic 
acid with salifiable bases, which are earths 
and metallic oxyds; and without having the 
affinities noted by the chemical writers, it is 
now pertinent in this case, to remember that 
almost the whole of the evidence drawn 
from the scientific witnesses examined upon 
this point demonstrates that metallic oxyds 
supply the received idea of earths if they are 
not the only substance known to chemistry 
or the arts entitled to that appellation. 
Earth is originally defined to be a metallic 
oxyd. It would seem to me that it would be 
giving no other than the fair and natural sig- 
nification to the language of this specifica- 
tion to say that it included the carbonate of 
lead, and that it would indicate to a practi- 
cal chemist most distinctly the use of that 
carbonate for the like purpose and with the 
same effect as the carbonate of lime, leav- 
ing to actual experiment to determine which 
might be employed most advantageo^ly. I 
am accordingly prepared to say that the 
manufacture of the defendant Is an infringe- 
ment of the patent in this case. 

This opinion has thus far proceeded upon 
the consideration of the patent as to its 

■ 4FED.CAS.— 3B 



time, interpretation, and scope. Both par- 
ties desired the judgment of the court upon 
this point. This decision does not however 
remove other difficulties presented in the 
case, and which must, in this coiurt, pre- 
vent a decree affirming the fuU. rights of 
the complainants and securing to them 
the remedy they seek here. Various ques- 
tions of facts were raised upon the hear- 
ing, some of which, from their nature and 
the chai'acter of the testimony inti-oduced 
upon both sides, belong more appropriate- 
ly to a com't of law and a jury than to 
this court in its chancery capacity; and 
others, though if standing singly might 
properly enough be disposed of by an equity 
judge as not differing from the range of 
facts exercised or decided in such courts 
in the exercise of their ordinary jurisdic- 
tion, yet as being presented in company 
with this, which this court ought not to 
hear and determine, will more fitly be re- 
ferred with their associates to a legal tri- 
bunal. The open questions of fact which 
this court does not now adjudicate upon are 
these: 1. Whether the patentee is the orig- 
inal discoverer of the sxibject matter of his 
patent. The testimony is exceedingly strong 
that all the pai-ticulars secured by his pat- 
ent were known and in use before it issued 
on his application for it. This testimony is 
however assailed by directly impeaching 
some of the witnesses in material facts and 
by cross evidence calculated to place their in- 
tegi'ity or memory in doubt. The credibility 
of the various witnesses and the verity of 
their allegations can be more satisfactorily 
examined and settled in a trial at law, than 
on a hearing in equity and it is in character 
with the structm-e and purpose of our judi- 
cial system that matters of this description 
should be determined by a jiu*y. 2. Wheth- 
er the patentee had not publicly put upon 
sale matches manufactured after his meth- 
od before he applied for the patent. 3, 
Whether the patentee conveyed bona fide on 
the 23d October, 1837, his whole patent right 
to Daniel M, Chapin, and whether, when 
the assignment now held by the complain- 
ants was obtained by Bryan on the 28tlii 
July, 1838, he knew of such prior convey- 
ance. The evidence presented bearing uponi 
these inquiries is strongly conflicting. The- 
court might not have deemed it necessary to* 
defer judgment to have this point, if it 
stood alone, disposed of by a trial at law,, 
but as the others must be submitted to a 
jury it is regarded as more satisfactoiy and 
appropriate to have this investigated and 
settled there also. The usual practice of 
this com-t has been when the right of a pat- 
entee is brought in question, not to give him 
the benefit of its equity jurisdiction imtir 
the validity of the patent is determined at 
law. The defendant is frequently required to- 
enter into bonds to file periodically accounts: 
of his manufactm-e, etc., and ultimately to 
pay what may be decreed against him, and if 
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he does that, it has never been the usage of 
this court to enjoin his continuing what is 
alleged to be a violation of the patent. These 
bonds are not executed unless the prima 
facie evidence on the part of the complain- 
ant presents a strong case of right upon his 
side and wrong on that of the defendant: 
the defendant claiming the privilege to 
make it appear on ti*ial that the complain- 
ant cannot maintain the right set up. When 
the proofs on the part of the defendant 
clearly overthrow the right, and the matter 
to be ti-ied is, in effect, whether the com- 
plainant can displace or countervail such 
evidence, the reason of the practice fails, 
and it would strike me as eminently unjust 
to place the defendant under any resti-ic- 
tions in his business, or even to exact an ac- 
count from him unless it is made to appear 
that such account will be indispensable evi- 
dence for the plaintiff in case of his final 
success. The assignees and not the pat- 
entee have sued. The proof is full and posi- 
tive that the assignment was obtained for 
a trifling consideration with notice of a pre- 
vious one, and Bryan on receiving such no- 
tice asserting that he did not regard the prior 
assignment because it had not been record- 
ed. There has been a suit at law in the first 
circuit at Boston [Ryan v. Goodwin, Case 
No. 12,18G], and also one in equity at Rhode 
Island^ upon this patent. Neither action 
however raised or disposed of the questions 
now presented, and cannot be regarded as 
fulfilling the rule that an injunction will be 
granted when the validity of the patent has 
been settled by a trial at law. This is so if 
those actions are regarded as advisory in 
all respects, instituted and conducted with 
intent to test the right, and not, as m-ged 
here by the defendants, of an amicable char- 
acter contested pro forma. 

The court in this case is therefore led to 
the conclusion not to interpose by injunc- 
tion or order until satisfied by a verdict at 
law that the patent is valid, and that the 
plaintiffs have a legal title to it. The simple 
and usual method is to order proceedings in 
equity to stay until such matter is ascer- 
tained by a ti-ial at law, leaving it to the 
plaintiff to bring his actions and coerce the 
trial with such speed as may be commend- 
ed. The suggestion is, however, made in 
the present case, that it will be more con- 
venient to tlie parties if the court will di- 
rect issues at law and order them to ti'ial on 
the law side, as in that way, the present 
judgment of the com-t upon the points of 
law will be the law of that trial. I do not 
find any of the circuit com'ts have promul- 
gated such practice as used in patent cases. 
I am not disposed to question the compe- 
tency of this court to direct such issues, but 
as there is in fact a case at law pending be- 
tween these parties in this circuit, it does 
not seem to me proper to inti-oduce a new 

' [Case not reported.] 



practice on this occasion, and it wiH accord- 
ingly be left to the parties to determine by 
stipulation between themselves, whether the 
suit now pending shall be tried, or issues be 
framed conformably to this decision and be 
submitted to the jury, and the verdict be re- 
tm-ned into the equity side of this court, as 
ground for the final action of thi& com't 

[NOTE. Patent No. 68 was granted to A. 
D. Philips, October 24, 1836. For other cases 
involving this patent, see Byam v. Farr, Case 
No. 2,264; Byam v. Eddy, Id. 2,263; Ryan v. 
Goodwin, Id. 12,186: Brooks v. Byam, Id. 1,948; 
Byam v. Bullard, Id. 2,262.] 
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Case No. S,067. 

In re BRYANT. 

[Deady/llS.]^ 

District Court, D. Oregon. July 8, 1865. 

Seamen— Shipping Articles — ^Agent of Masteu 

— AUTHOKITT TO SiGN FOB SeAMES — DeSEUTIOX 

— Act July 20, 1790— Defixitiox '•' State. " 

1. The term "state," as used in section 1 of 
the act for the government of seamen in the 
merchant service (1 Stat. 131), includes a ter- 
ritory of the United States. 

[Cited in Ex parte Hanson, 28 Fed. 131.] 
[Compare Miners' Bank v. Iowa, 12 How. 
(53 U. S.) 1; Hepburn v. EUzey, 2 Cranch 
(6 IT. S.) 452; Cissel v. McDonald, Case 
No. 2,729.] 

2. The agent of the master in shipping a 
crew cannot also act as the agent of a seaman 
and sign his name tq the shipping articles, and 
in such case the seaman is not liable to be ar- 
rested for desertion, under section 7 of the act 
aforesaid. 

3. Semble, that a seaman is liable for deser- 
tion under section 7 aforesaid, who has signed 
a contract for a voyage containing the particu- 
lars specified in section 1 of the act aforesaid, 
although such voyage is not undertaken to a 
foreign port nor in a vessel of fifty tons bur- 
then, and to a port in a state otlier than an ad- 
joining one from the port of departure. 

[At law. Petition by George Bryant, a sea- 
man imprisoned for desertion, for a writ of 
habeas corpus. The writ issued, and on the 
hearing thereon the prisoner was discharged.] 

W. "W. Page and W. P. Trimble, for peti- 
tioner. 
Andrew J. Lawrence, for respondent. 

DEADY, District Judge. By authority of 
a commitment issued by a justice of the 
peace within this district, the petitioner, 
George Bryant "was, on July 15, committed 
to the jail of aiultnomah county, as a de- 
serter from the barkentine William Scranton, 
to be there confined until July 17, and then 
delivered to the master of said vessel, to 
proceed upon the voyage. The vessel sailed 
from San Francisco to a port or ports on 

^ [Reported by Hon. Matthew P. Deady, Dis- 
ti'ict Judge, and here reprinted by permission.] 
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the Columbia river, and thence back to the 
port of departure. The petitioner left the 
vessel at Portland and sued for his wages, 
whereupon the commitment aforesaid was 
procured by the master. Petitioner then 
sued out this writ of habeas corpus, which 
was served upon the jailer of Multnomah 
county jail. In obedience thereto the jailer 
has produced the body of the petitioner, and 
for answer thereto states, that he restrains 
him by authority of the commitment afore- 
said, annexing thereto a copy of the feame. 
The matter was then heard and taken under 
advisement until to-day. 

Section 7 of the act of July 20, 1790 (1 
Stat 13i), substantially provides that "If 
any seaman or mai'iner, who shall have 
signed a contract to perform a voyage, shall 

* * « desert * * * such ship or vessel, 
it shall be lawful for any justice of the 
peace, * * * upon the complaint of the 
master to 'issue his warrant to apprehend 
such deserter, and bring him before such jus- 
tice; and if it shaU then appear by due 
proof that he has signed a contract within 
the intent and meaning of this act," and that 
such contract has not been discharged or dis- 
solved, and "that such seaman or mariner 
has deserted the ship or vessel, * * * 
the said justice shall commit him to the 

* « * common jail of the city," etc. 

The contract referred to as being "within 
the intent and meaning" of the act, is pre- 
scribed by section 1 thereof, which substan- 
tially provides, that: "Every master * * * 
of a vessel bound from a port in the United 
States to any foreign port, or of any * * * 
vessel of the bm'then of fifty tons or up- 
wards, bound from a port in one state to a 
port in any other than an adjoining state, 
sball, before he proceed on such voyage, 
make an agreement in writing or in print, 
with every seaman or mariner, on board 
such « * * vessel, « * * declaring the 
voyage or voyages, term or terms of time, 
for which such seaman or mariner shall be 
shipped." 1 Stat, 131. To authorize the ar- 
rest and confinement of a seaman for deser- 
tion under this act, he must have "signed 
a contract" for the voyage "within the intent 
and meaning" of section 1. What is such a 
contract? Must it necessarily be a contract 
for a voyage to a foreign port, or in a vessel 
of fifty tons burthen to a port ui a state of 
the United States, other than an adjoining 
state, or is it sufficient if a contract be made 
between the master and seaman in print or 
writing as in such section prescribed without 
reference to the outward terminus of the 
voyage or the burthen of the vessel. It 
would seem from the language of section 7, 
as well as the reason of the thing, that a sea> 
man who has become bound to perform any 
lawful voyage, by a conti-act executed in the 
manner and containing the particulars pre- 
scribed in section 1, ought to be liable to ar- 
rest for desertion as well in one instance as 
another. But as I think this case can be 



decided without definitely passing upon this 
question, I leave it with this suggestion. 

The voyage described in the contract or 
shipping articles is from San Francisco to a 
port or ports on the Columbia river and 
thence back to the port of departure. The 
court takes judicial knowledge of the geo- 
graphical and political divisions of the coun- 
try, and is therefore aware that a vessel 
bound to ports on the Columbia river, may 
be bound to ports in the territory of Wash- 
ington as well as Oregon— such river being 
a common boundary between those two po- 
litical divisions of this country. The terri- 
tory does not adjoin California, being sep- 
arated from it by Oregon, and a voyage from 
a port in California to a port in Washington 
is so far within the provision in section 1 
of the act But is Washington a "state" 
within the meaning of the act? I think it 
is. It is an organized political society ex- 
isting in pursuance of the supreme law of 
the land, and upon and within a defined po- 
litical division of the Republic, and therefore 
a state within the meaning of that term as 
used by writers on general law. There is 
nothing in the act or the reason of it, which 
indicates that the term is used therein in any 
naiTow or special sense. Its object is to pro- 
vide for the rights of seamen on voyages 
which, from their termination at a foreign 
port or at a comparatively distant though 
domestic one, are deemed of sufficient impor- 
tance to require the secm*ity of a written 
contract. In this connection the primary use 
of the word "state" appears to be to fix or 
give the proximate limits beyond which if a 
voyage is undertaken by a vessel of fifty tons 
burthen, tlie contract with the seaman must 
be in writing and specify the voyage or time 
for which he ships. The termini or chief 
ports of the voyage must be places situated 
in different states other than adjoining ones, 
or else section 1 of the act does not apply. 
From this fact, it is manifest that it Is the 
actual or supposed distance of such a voy- 
age, physically and conventionally consider- 
ed, which led to the enactment of section 1, 
rather than the fact of its being made be- 
tween two political societies or states which 
are members of the Union. If the contract 
was required to be in Avriting because of the 
voyage being undertaken between states as 
such, a voyage between adjoining states 
would be within the reason of the act, and 
therefore not as now, excluded from its op- 
eration. For these reasons it appears to me 
that the term "state" is used in the act rath- 
er as a geographical expression than a politi- 
cal one, and that the territory of Washing- 
ton, being not only a distinct political society, 
but also a country with, defined and recog- 
nized geographical extent and limits, is a 
"state" within the meaning and intent of 
the act The Panama [Case No. 10,702]. 

I am aware that in Hepburn v. Ellzey, 2 
Cranch [6 U. S.] 445, Ch. J. Marshall held, 
that the word "state" as used in the judi- 
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eiary act, giymg jurisdiction to the circuit 
coui-ts in cases between a citizen of the state 
when the suit is brought, and a citizen of 
another state was limited to the sense in 
which the term was used in the constitu- 
tion, and did not apply to any political soci- 
ety exce'pt a member of the Union, and there- 
fore did not include the District of Colum- 
bia. But I do not think the cases parallel. 
Considering this voyage as having been im- 
dertaken between ports of different but not 
adjoining states, and therefore within the 
power of section 1, it follows that a proper- 
ly articled seaman of the vessel is liable 
under section 7, to be arrested for deser- 
tion and returned to the ship. The case 
is then narrowed down to the question, 
whether the petitioner "signed the contract" 
for the voyage. He testifies that he did not 
sign the shipping articles nor any one for 
him with his knowledge or consent, and that 
he never saw them until he saw them here 
in court, that he never went to sea before, 
and that he went on board the Scranton in 
pm-suance of an an-angement with the mas- 
ter, to do the best he could as cook. The 
master, William Cathcart, testifies that Wil- 
liam FuUard of San Francisco, was employ- 
ed by him to ship a crew for the voyage, 
and while on May 23, 18Go, he was standing 
in the door of Fullard's office, the petitioner 
came to him and asked to ship as cook with 
him; that he refeiTed him to Fullard who 
was inside with the articles on his desk, 
when petitioner walked in and the witness 
walked away; that on next day he found 
the petitioner on board at duty, and when 
he received the articles from Fullard, the pe- 
titioner's name was written at the foot of 
the agreement, opposite the words: "May 
23, cook, $40 per month," and witnessed by 
Fullard. The shipping articles were intro- 
duced in evidence. Several of the crew who 
sign them do so by making their mark, but 
the name of the petitioner is subscribed. He 
testifies that he can neither read or write. 
His signature appears to be in the same 
handwriting as that of Fullard's, and It is 
admitted by the master that such is the fact. 
Several objections are made to the ship- 
ping articles by counsel for the petitioner— 
that they lack the certificate of the collector; 
are not accompanied by a descriptive list of 
the crew, verified by the master; and that 
there is no memorandum endorsed upon 
them of the time when the crew came on 
board. Except the memorandum, these mat- 
ters are only required in case of a foreign 
voyage, and as to it, the contract of hiring 
may exist independent of it. A neglect to 
make such memorandum does not vitiate the 
shipping articles, but in a suit for wages, 
might authorize the court to allow the sea- 
man's pay to commence from the date of 
signing them. The ai'ticles are presumed to 
be true, but this presumption is disputable, 
and may be overcome by parol evidence. It 
appeai-s that a stranger may in the presence 



of a party and by his request, sign his name 
to a deed, and that such signing is to be 
deemed the act of the party himself. 2 
Creenl. Ev. § 295. Here there is no direct 
evidence that the petitioner consented to Ful- 
lard's subscribing his name to the articles. 
He denies all such consent or even knowl- 
edge of it. But if I thought it proper for 
Fullard to sign the petitioner's name to the 
articles, I would be slow to allow the testi- 
mony of an interested witness like the peti- 
tioner, to overcome the presumption that the 
articles are true. But I do not think the 
shipping master, who is the agent of the 
master and the ship should be allowed to 
subscribe the seaman's name to the shipping 
articles— to sign the contract for him. His 
interest is not that of the seaman's but the 
vessel's; and for every person he gets upon 
the articles and aboard ship, he is paid. 
These pmweyors of crews for vessels have 
sti'ong temptations to overreach the improvi- 
dent and ignorant people with whom they 
deal. If they could sign articles for a sea- 
man, and then put him upon the proof in an- 
other port that he did not authorize or con- 
sent to such signing, they might bind him 
to a voyage that was never mentioned at 
the time. A person ought not to act as 
agent for both parties in making a contract, 
particularly where one of these parties is a 
common seaman and the other is the master 
of a vessel, and such person is in the pay 
of the latter exclusively. 

For these reasons, I conclude that the pe- 
titioner did not in fact or law sign this con- 
tract, and therefore cannot be arrested for 
desertion. It follows that the imprisonment 
is without authority of law and wrongful. 
Judgment that the petitioner be dischai'ged 
from imprisonment or restraint by virtue of 
the commitment aforesaid; and on accoimt 
of the matters and things in the answer here- 
in alleged. 
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BRYANT V. HUNTER et al. 

[3 Wash. 0. 0. 48.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1811." 

MaRKIAGE SBTTIvESrBNTS — WlLLS — COXSTRCCTIOS 

— Payment — Marsualisg Assets — Stake De- 
cisis. 

1. Construction of a bond given before mar- 
riage to trustees, in the nature of a marriage 
settlement; and of the will of the obligor, de- 
vising real estate to his wife, which was held to 
be an execution of the stipulations in the bond. 

2. It is a general rule, that a devise of land, 
is not a satisfaction, or part performance of an 
agreement to pay money. 

3. There is no principle of law, which will 
subject the real estate of the creditor, in the 

^ [Originally published from the !MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

^ [Reversed in Hunter v. Bryant, 2 Wheat. 
(15 U. S.) 32.] 
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hands of his devisee or heir, to satisfy the rep- 
resentatives of the personal estate of the same 
creditor. 
[See note at end of case.] 

4. A judgment at law, in the circuit court 
of the United States, of Kentucky, is not con- 
clusive on the circuit court of another state, 
sitting in equity, as the same would not be con- 
clusive on the circuit court of Kentucky: as 
the principles and rules of a court of equity, 
differ from those which prevail in a court of 
law. 

[In canity- Bill by Thomas Y. Bryant, in- 
dividually and as administi-ator of Margaret 
Hare, against George Hunter, William Hun- 
ter, and Thomas Todd, for an accounting and 
the application of certain of the estate of A. 
Hare to the satisfaction of a marriage arti- 
cle bond made by said Hare to Margaret 
Hare, in the nature of a marriage settle- 
ment,] 

The bill states, that on the 10th of Novem- 
ber, 1789, Andrew Hare, of New-Orleans, 
gave bis bond to the defendants, George and 
"William Hunter, in the penalty of 10,000 dol- 
lars, with condition, to secure to the use of 
Jlargaret Bryant, his intended wife, 5,000 
dollars, to be paid to her, in case of her sur- 
viving him, and 300 dollars a year to be paid 
to her, dm'ing their joint lives. The bond re- 
cites the intended marriage, and the promise 
of Hare to secm-e to said Margaret Bryant a 
competent support, as well during the mar- 
riage as after bis death, in case she should 
survive him, and to their children, if any, in 
case he should sm-vive her; and that he bad 
agreed, that 5000 dollars, part of the estate 
whereof he was possessed and the interest 
thereof annually accruing, should be vested 
in trustees, for the sole and separate use of 
said Margaret Bryant, or the child, or chil- 
dren of her body; he covenants that he 
would, within the term of his life, or a year 
af her the inarriage, whichever should first 
expire, convey to the said ti*ustees, or the 
sui'vivor of them, some good estate, real 
or personal, sufficient to secure the payment 
of 300 dollars annually, on the lOtb of No- 
vember, for tlie sole and separate use of said 
Margaret Bryant, dming the marriage; and 
also, sufficient to secure the payment of 
5,000 Mexican dollars, for her sole use in case 
she should siu'vive him, to be paid to the 
trustees within six months after bis death; 
and in case of her death before bim, then to 
be paid to the trustees, for the use of the 
child or children of the marriage; or if the 
said A. Hare should die before his said wife, 
and by his last wiU, should, within the said 
year from the date of the bond, give to her 
such estates, legacies, bequests, and pro- 
visions, as should be JEully adequate to the 
provisions hereby intended to be made for 
her and her children; then, and in either of 
the said cases, the obligation to be void. 
That the marriage took effect. A. Hare died 
in 1799, leaving a wiU; whereby he devised 
to his said wife, bis silver plate and house- 
hold furniture. To John Hare, his only child, 
and bis heirs, a tract of land in the Natchez 



district, containing 1000 acres. To his wife 
and son, and to sucb other children as be 
might have by his said wife, a tract of 10,000 
acres in Kentucky, one-half to his wife, in 
fee, and the other to his son, and to sucb 
other children as he might have, in fee, to 
be equally divided, &c.; and if no other chil- 
dren, then the whole of said moiety to his 
said son; and in case of his and their death, 
before twenty-one, then, the whole 10,000 
acres to his 'wife, in fee. The residue of his 
estate, real and personal, he gives in the 
same manner, in moieties, to his wife and 
child or children, by her, in every respect 
like the devise of the 10,000 acres; and if 
he has no child to live to twenty-one, then, 
the whole of said residue to his wife, in fee; 
and appoints his wife, Thomas Todd, the 
plaintiff, and George Hunter, his executors. 
That the widow and the plaintiff, renounced 
the executorship, and Todd qualified. In 
February, 1801, Margaret Hare, the widow, 
made a nuncupative will, by which she di- 
rected that all the property, of every Icind 
vested in her by the will of her husband, or 
otherwise, shotdd be divided between her 
nephew, Thomas Y. Bryant, (the plaintiff,) 
and her son John, allowing John the largest 
portion— her plate to John. In case either 
Thomas or John should die, the estate now 
vested to devolve to the surviving heir. This 
will was duly proved and recorded in the 
state of Kentucky, where it was made. That 
after the death of Margaret Hare, letters of 
administration, cum testamento, &c., on her 
estate, were granted to the complainant 
That in February, 1801, an action of cove- 
nant was brought in a court of Kentucky, 
by George and William Hunter, on the above 
bond of A. Hare, against Todd, his executor; 
who pleaded the provision made by A. Hare, 
by his will, as full satisfaction of the pro- 
visions to be made by the bond; and that 
Margaret Hare never refused to abide by 
the said will. To this plea there was a de- 
murrer, which was sustained; and on a 
writ of inquiry, the jury found £2647. 10s. 
damages, but by agi-eement, the same was 
not to bind Todd, farther than he had assets. 
That on the 25th of September 1801, the 
plaintiff, as well in his own right, as ad- 
ministi-ator of Margaret Hare, tiled a bill in 
the court of chancery of Kentucky, against 
Todd and the Hunters, praying that the for- 
mer might be enjoined from paying the mon- 
ey so recovered, to the latter, and that the 
same might be decreed to be paid to him. 
That Todd, by his answer to that bill, 
charged that Margaret Hare had received 
several sums from ber husband's estate, and 
that the plaintiff was ehargcalile with cer- 
tain suras, received by him from the estate 
of A. Hare, which he had not accounted for. 
That the personal estate of A. Hare, sold 
for £638. 14s. 8d., as per account annexed, 
and that be had paid off sundry debts. The 
answer of George Hunter to that bill, stated, 
that aiargaret Hare was not of a disposing 
mind, when she made her wUi; also, that 
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the complainant liad received large sums of 
the estate of A. Hare, not accounted for; 
also, that he had received large sums of the 
estate of Jlargaret Hare. To these answers, 
the plaintiff filed a special replication, stat- 
in:? how much Margaret Hare received of 
her husband's estate— that he paid to A. 
Hare, what moneys he had received on cer- 
tain cargoes committed to his care. The ac- 
count of sums received by Mrs. Hare, after 
deducting debts paid by her, leaves a balance 
against her of £127, and a balance in his 
own favour as to the cargoes. The court, 
in that suit, directed Todd to pay over the 
assets to the plaintiff, in part satisfaction 
of Hunter's judgment, and reserved to the 
plaintiff leave to prosecute any other suit, 
for obtaining the value of said judgment. 
That on an appeal, the superior court de- 
cided that no provision for the issue of the 
marriage was made by the marriage con- 
tract, but in the event of A. Hare sm*viving 
his wife; and, as this did not happen, the 
son could have no claim under that contract, 
nor, of com'se, the ti-ustees; that the ques- 
tion was to be considered as between the 
plaintiff and Todd; that the provision for 
the wife, did not destroy her paramount 
right under the contract, but was to be con- 
sidered as a satisfaction pro tanto; that of 
coTU'se, the inferior com't did right in malting 
the marriage articles the basis of the decree; 
that the interest of Margaret Hare, under 
those articles was bequeathable under the 
general expression "property," and if not spe- 
cifically bequeathed, would devolve on her 
representative; that the plaintiff was enti- 
tled to the whole judgment, to be settled 
between him and John Hare, who was not 
a party to the suit; that Todd having made 
no claim of offset, on account of the estate 
devised to Margaret Hare, or shown its val- 
ue, the court could only decree, as it did, 
for the balance of assets in his hands. That 
in virtue of the above decree, the plaintiff re- 
ceived from Todd £604. 2s. 3d., the whole 
amount of assets in his hands— admits that 
Margaret Hare received of her husband's 
estate, £147. 4s. lOd., which will also be a 
credit to the judgment, if deemed proper by 
the court That John Hare died in 1806, in 
his minority, intestate, and without issue. 
That Todd delivered to George Hunter, after 
Margaret Hare's death, sundry patents and 
conveyances of land, chiefly in Kentucky; 
and that said Hunter has received sundry 
evidences of debt, belonging to the estate of 
A. Hare. That according to the laws of 
Kentucky, and of the Jlississippi territory, 
where the major part of A. Hai'e's lands 
lies, the same descended to Thomas Bryant, 
and others named in the bill. Prayer, that 
Himter may account for all sums and evi- 
dences of debt of A. Hare, received by him, 
and that the other defendants, the heirs of 
Mr. and Mrs. Hare, may join in conveying 
the aforesaid lands to trustees, to apply the 
same to the satisfaction of the judgment on 
the marriage ai*ticle bond, and for other re- 



lief. The answers do not materially vary 
the case stated in the bill. The defendant, 
George Hunter, claims a debt due to him 
from A. Hare, by simple conti'act 

Todd, for the plaintiff, insisted, that the 
devise by A. Hare to Margaret Hare, is not 
even a satisfaction pro tanto; being given 
under conditions; as the debts were first to 
be paid. 1 P. Wms. 401; 1 Brown, Ch. 130; 
2 Yes. Jr. 466; 3 Ves. 564. That the devise 
of this debt by Mrs. Hare, passed it to the 
plaintiff, and the judgment in Kentucliy, as 
to Himter, is conclusive. That jMai'garet 
Hare did not accept the devise of her hus- 
band, and, therefore, the plaintiff may come 
here to have this debt satisfied out of land. 

Tilghman, for defendants. 

The plaintiff is entitled only to a discovery 
of the real estate of John Hare, but not to 
relief in equity. The marriage contract is to 
be postponed to creditors. It is agreed, that 
Mrs. Hare brought no fortune to her hus- 
band, and, therefore, she is not, in equity, 
entitled to interest, only for one year before 
her husband's death; whereas, the judgment 
is for interest during the coverture. 1 Eq. 
Cas. Abr. 06. A. Hare, was bound either 
to settle the land in his lifetime, or to de- 
vise an equivalent by will, within a year; 
whereas, this will was not made within a 
year. The provision is for her children, as 
well as herself; and they would have been 
entitled to a provision out of the 5,000 dol- 
lars. A marriage contract, is considered as 
voluntary in relation to creditors at the time, 
though it may be otherwise, as to subsequent 
creditors. 9 East, 170. The devise to Mrs. 
Hare, is a satisfaction. The court leans 
against double pX'ovisions. 3 Atk. 419; 1 
Ves. 1; 2 Ves. Jr. 356; 3 Ves. 430. Mrs. 
Hare cannot take under the will, the whole 
of her husband's land, except the 1,000 
acres, and against the wiU, so as to sweep 
away that land. The court will marshal 
the assets, so as to let in the simple contract 
creditors.^ 

WASHINGTON, Circuit Justice. The first 
question is, whether the devise to Mrs. Hare, 
was a satisfaction or performance in whole, 
or in part, of the marriage contract, and was 
accepted? The general rule is, that a devise 
of land, is not a satisfaction, or part per- 
formance, of an agreement to pay money. 
But, in this case, A. Hare, by the marriage 
contract, bound himself to assure to the 
trustees of his intended wife, a sufficient 
real or personal estate, to secure the pay- 
ment of 5,000 dollars for her sole use. in case 



^As to satisfaction and the principle that a 
man cannot take under and against a will, see 

2 Eq. Cas. Abr. 35, 36; 8 Vin. Abr. 472; 2 Vera. 
581; Cas. t. Talb. 178, 182, 183; 2 Fonbl. Eq. 
320; Finch, Prec. 394; 2 P. Wms. 616; 2 Vera. 
478; 2 Salk. 508; 2 Atk. 300; 2 P. Wms. 555; 
1 Ves. Sr. 519; 2 Atk. 491; 2 P. Wms. 616; 

3 P. Wms. 245; 2 Vera. 177, 298; 2 P. Wms. 
333, 617; 3 P. Wms. 227; 1 P. Wms. 408, 410; 
3 Atk. 326. 
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sTie should survive liim, or should; by Ms 
last will, "witliin the said year from the date 
of the bond, bequeath to her such estate as 
should be fully adequate to the intended pro- 
vision. He accordingly makes a provision 
for her by will, and, though not made within 
the year, this circumstance is immaterial; a 
will being ambulatory. This provision is to 
all intents and purposes, a performance or 
part performance of the contract; and, al- 
though he does not so declare in his wiU, 
yet, that he intended it, is not to be ques- 
tioned; for, it is inconceivable, that he should 
have meant to give, as a bounty to his wife, 
nearly half his estate, and to have left this 
large debt to sweep away the provision in- 
tended for his son. The reference in the 
bond to a provision in land, or other proper- 
ty, to be made by will, differs this from all 
the cases that were cited; and, we must pre- 
sume, that the will was intended to comply 
with the condition of the bond. The nuncu- 
pative will amounts to an express acceptance 
of the ^devise; as it disposes of all the prop- 
erty of every kind, vested, in her by the will 
of her husband, or otherwise. This proper- 
ty, consisted of land and personal estate, the 
latter very trifling, particularly, after the 
plate and other things devised by her, were 
deducted. The comi: has no authority for 
limiting her words to the personal property; 
because, the will could not, in point of law, 
pass the real estate; a circumstance which 
most probably she did not know. Is this 
question conduded, by the decision of the 
question of law in the Kentucliy courts? 
We think not. It is true, the executpr of A. 
Hare, by his plea, put this point directly in 
issue; but, at law, it could not be ti-ied; for, 
if the provision made by the will, amounted 
not to full performance, we do not see how 
the verdict could have been otherwise than it 
was. But, in equity, and especially when 
the plaintifE is seeking relief against the real 
estate, this comrt must decide on. equitable 
principles. 

Second question. Is the plaintifE entitled to 
claim, in this court, the whole amount of 
principal, as weU as the interest which ac- 
crued during the coverture? The judgment 
at law, is for the whole sum; but, if it be in- 
equitable, a court of equity wiU not, in gi-ant- 
ing relief to the plaintifE, allow him more 
than he is justly entitled to. We admit, 
that if the judgment would be conclusive 
upon the com't of equity in Kentucky, it is 
conclusive upon this coxirt But, that is not 
the case, and the inconclusiveness of the 
judgment arises, not from the circumstance 
of the com't in another state being called up- 
on to execute that judgment, but, from the 
peculiar principles and rules which reguTate 
a court of equity, which differ from those 
which prevail in courts of law. We shall 
therefore direct an inquiry, as to this subject. 

Third. "What relief is the plaintifE entitled 
to, in respect to the personal estate of A. 
Hare? Certainly, to the application of it to 



discharge the whole sum due, in aid of the 
real estate devised to Margaret Hare, in part 
performance of the marriage conti'act. Con- 
sequently, the defendants, the executors of 
A. Hare, must account for the personal es- 
tate, which has come to their hands. 

Fom-th. What relief is the plaintifE enti- 
tled to, against the real estate of A. Hare, 
in case the personal estate should not be 
sufficient to pay what is justly diie, under the 
maiTiage contract, after deducting the value 
of the real estate devised to Mrs. Hare? As 
to the lands devised to Mrs. Hai-e, there is 
no ground for charging them in the hands of 
the heii's of Mrs. Hare, to make up such de- 
ficiency. It would be absm-d to say, that 
they were liable in her own hands, and of 
course, they cannot be so in the hands of her 
heirs. We know of no principle, which will 
subject the real estate of the creditor, in the 
hands of her devisee or heir, to satisfy the 
representatives of the personal estate of the 
same ci-editor. As to the 1,000 acres of land 
devised to John Hare by his father, the 
plaintifE is clearly entitled to have any defi- 
ciency in the payment of his debt made up 
out of that estate, since, upon the opinion 
given on the first point, Mrs. Hare did not 
take the land devised to her as a bounty, but 
in part performance of the contract of A. 
Hare, under the marriage settlement And^ 
since it is possible that the plaintifE's claim 
may exhaust the whole of the personal es- 
tate, so as to deprive the defendant. Hunter,, 
of personal assets sufficient to pay the debt 
due to him, the assets must be so marshalled 
as to apply this real fund, or so much of it 
as may be necessary, fully to discharge the 
plaintifE's debt, and to leave so much of the 
personal estate, as may be sufficient to pay 
the debt due to the defendant, Hunter. 

Decree; This cause came on, &c.; where- 
upon the court, being of opinion that the real 
and personal estate devised to Mrs. Hare, by 
the win of A. Hare, her husband, are to be 
considered as made in pai't performance of 
the marriage contract, dated, &e., amongst 
the exhibits in this cause, according to the 
value of the property so devised at the time 
of the death of the said A. Hare; and that 
the plaintifE is entitled to full satisfaction of 
the principal sum and interest justly due, by 
the said contract, in case the value of the es- 
tate devised to the said Margaret Hare, by 
her said husband, at the time of the death of 
the said A. Hai'e, together with such sums as 
have, since the death of the said A. Hare, 
been received by the said Margai*et Hare, 
and by the plaintifE, as her administrator, 
were insufficient, fully to discharge the same, 
out of so much of the personal estate of the 
said A. Hare, in the hands of the defendants, 
as will remain after satisfying the just 
claims of tlie defendant, George Hunter, for 
moneys due to him by the said A. Hare; and 
in case the same should be insufficient, fully 
to satisfy the said principal sum, and inter- 
est, due to the complainant, then, out of the 
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1000 acres of land, devised by the said A. 
Hare to his son John; it is therefore decreed 
and ordered, that tlie commissioner of this 
court, do state an account of the balance 
now due to the plaintiff, upon the above 
principles, and that he also state the value of 
the estate devised to the said Margaret 
Hare, by her husband, at the time of his de- 
cease, as also to allow, what to him may 
seem a reasonable provision for the said 
Margaret Hare, during her marriage, in lieu 
of tlie 300 dollars, agi-eed to be paid to her 
by the said A. Hare; and for ascertaining 
the value of the lands devised to the said 
Margaret Hare. Commissions are awarded 
to the parties for taking depositions to prove 
tlie same, and also, the advances made to tlie 
said Margaret Hare by her said husband; 

either party giving to the other days' 

notice of the time and place of executing the 
said commissions; and further, that tlie said 
commissioner do state an account of moneys 
due to the defendant, George Hunter, by the 
said A. Hare, stating specially such further 
matters as either party m-aj require, or the 
said commissioner may deem material. The 
court reserves the question of interest to the 
final hearing. 

[NOTE. On the accounting it appeared that 
a bond of one Hustin had been assigned bv 
Hare to complainant, to facilitate its exchange 
by the latter as Hare's agent for a quantity 
of tobacco; that, pending the exchange, Hare 
died, and complainant, who was unable to sell 
the tobacco, deposited it with a person who had 
been the factor and correspondent of Hare in 
his lifetime, but what further became of the 
tobacco did not appear. The final decree char- 
ged one half of such bond as an offset against 
the bond in suit. 

[On appeal from the final decree, the supreme 
«ourt reversed the decree below, and held that, 
Mrs. Hare never having made an election to re- 
ject the provision under the will of her hus- 
band, and rest alone on her bond, complainant 
had the right to do so; that in demanding pay- 
ment of the bond he had made such an election, 
and was entitled to the satisfaction demand- 
ed; that the actual maintenance of Mrs. Hare 
was equivalent to the payment of the sum se- 
cured by the bond for her separate mainte- 
nance, and therefore interest on the bond dur- 
ing her husband's life should not be computed; 
that in payment of the bond the personal resi- 
due should first be exhausted, and nest the 
realty; and that the evidence to set off against 
the bond in suit the one-half of the Hustin bond 
was entirely insufficient. Hunter v. Bryant. 2 
Wheat. (15 U. S.) 32.] 
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Case nSTo. S,069. 

In re BRYOE et al. 
[19 N. B. E. 2S7.] ^ 

District Court, S. D. New York. Feb. Term, 

1879. 
Bankrdptct — Composition — "Who may Joix in. 

A creditor who has not proved his debt can- 
not take part in composition proceedings, al- 

* [Reprinted by permission.] 



though he has been permitted to intervene in 
the proceedings upon the creditors' petition for 
adjudication and to act therein upon the refer- 
ence. 

[In bankruptcy. Motion to set aside or re- 
open a meeting of creditoi*s in composition. 
Denied-] 

W. H. Clark and Charles Tracy, for mo- 
tion. 
M. H. Regensberger and F. Mosher, contra. 

OHOATE, District Judge. This is a motion 
to vacate and set aside or to reopen the first 
meeting of creditors in composition, on the 
ground that the register refused to allow the 
petitioners, who were creditors, but did not 
prove their debts, to examine the bankrupts, 
and because the register refused to certify 
to the com't the question thus raised by the 
petitioners. The case of In re Holmes [Case 
No. 6,632], established the rule in this dis- 
trict that no creditor could take part in 
composition proceedings unless he proved his 
debt. The case has been followed jn this 
and other disti'icts, and the question cannot 
any longer be considered an open one. There 
is, therefore, no error in the record. Nor is 
the case made one which appeals to the 
court for the reopening of the meeting as a 
matter of discharge. The petitioners de- 
clined to prove their claims, on the gi'oimd 
that such action might affect their rights to 
proceed for the recovery of their debts in 
ease the composition shall be confirmed. It 
is not perceived that there is any basis for 
this position, since debts created by fraud, 
which the petitioners claim their debts to be. 
are equally bound by the composition with 
other debts. In re Rodger [Case No. 11,991]. 
The desire of these petitioners to examine 
more fully than has been done into the af- 
fairs of the bankrupts can be fully gratified 
at the second meeting in composition, where 
the question will be presented to the cred- 
itors whether the composition is for the best 
interests of all concerned. This composition 
has been approved by all the creditors who 
appeared at the first meeting and proved 
their claims, and has been accepted by a ma- 
jority in number and amount largely in ex- 
cess of that required by the statute. Under 
such circumstances it would not be a proper 
exercise of discretion to reopen the first 
meeting upon the mere possibility that these 
petitioners might develop, by an examina- 
tion, something which would induce some of 
the assenting creditors to change their votes; 
even if the petitioners have mistaken their 
rights in neglecting to qualify themselves to 
take paxt in the first meeting by proving 
their debts. 

The fact that the petitioners have been al- 
lowed to intervene in the pending proceed- 
ings upon the creditor's petition for an adju- 
dication, and to act therein upon the refer- 
ence to the derk as parties in interest, does 
not affect the question or operate to dis- 
pense with the customary proof of debts at 



[4 Fed, Cas. page 521] 



(Case No. 2,071) BRYDIE 



the meeting in composition. They were so 
admitted to intervene, because upon their pe- 
tition the court saw prohable cause to sus- 
pect that there might be a purpose on the 
part of the bankrupt and the petitioning 
creditors to procure an adjudication by fraud 
and collusion in a case not within the terms 
of the statute. In such cases, although, as 
the law has been declared in this district, a 
creditor having no special interest to pro- 
tect, is not entitled as of right so to inter- 
vene, but as matter of discretion and to pre- 
vent an. abuse of the process of the court, 
any pei-son establishing by prima facie evi- 
dence that he is a creditor and that such 
ground of suspicion exists, may be allowed 
so to intervene. But for this purpose formal 
proof of debt is not required, and such ad- 
mission of the creditor to intervene specially 
lor this purpose does not and ought not to 
impair that security which, eveiy creditor, 
appearing at a composition meeting, may 
well require as to the genuineness of the 
■claim of every other creditor who appears 
and claims the right to vote or take part in 
and afl[ect the proceedings of the meeting. 
And the rule and practice above referred to 
do secure this jft'otection to the creditors, 
by requiring that formal proof of claims 
which for the participation in the case for 
•other substantial purposes the law requires. 
Motion denied. 



Case I^o. 2,070. 

BRYCE V. DORR et al. 

[3 McLean, 582;* 2 Robb, Pat. Cas. 302.] 

Circuit Court, D. lifichigan. June Term, 1845. 

Patents — Infrinoi|siest —What Constitutes— 
Damages. 

1, A patent right is infringed, by making the 
thing patented, though employed by another to 
-do so. 

[Cited in Potter v. Crowell, Case No. 11,323.] 
[See Delano v. Scott, Case No. 3,753.] 

2. But where the thing was made without the 
knowledge of its having been patented, mor^ 
than nominal damages should not be given. 

[Cited in Hogg v. Emerson, 11 How. (52 U. 
S.) 60S.] 

[At law. Action by Bryce against Dorr 
and Jones for damages for infringement of 
patent. Verdict for plaintiff.] 

Mr. Douglass, for plaintifE. 
Joy & Porter, for defendants. 

OPINION OF THE COURT. This action 
Is brought for the violation of a patent right, 
by the defendants, in casting at their foimd- 
ry water wheels for mills. It was proved 
that several wheels were cast on the same 
principle of the plaintiff's patent. The mod- 
■el was furnished by Sage. Only two wheels 
were cast after the defendants came to the 
knowledge of the plaintiff's patent 



* [Reported by Hon. John McLean, Circuit 
Justice.] 



As the defendants were employed by Sage 
to cast the wheels, it was insisted tbat the 
action should have been brought against him, 
and was not maintainable against the de- 
fendants. But the court held the defend- 
ants were liable for an infringement of the 
patent. But, as the defendants had cast but 
a few wheels, and with the exception of two 
of them, had acted without a knowledge of 
the plaintiff's right, they suggested to the 
jury that nominal damages were all that the 
plaintiff could demand. Nominal damages 
were found. 



Case Wo. S,071. 

BRYDIE V. MILLER et al. 

[1 Brock. 147.] * 

Circuit Court, D. Virginia. May Term, 1809. 

Partnehship— Dissolution— Settlement. 

"Where a final settlement of the accounts of a 
mercantile firm has taken place, after its dis- 
solution, shortly after which, one of the part- 
ners dies, and a bill is filed by the executor 
against the surviving partners, to compel a re- 
settlement, the deceased partner being of sound 
mind, when the settlement was made, and de- 
liberately sanctioning it, a court of equity will 
not disturb the former settlement, unless it be 
clearly shown, that errors were committed, or 
that imposition was practised upon the deceas- 
ed partner, to induce him to sanction it. But 
see Dunbar v. 3kliller [Case No. 4,130]. 

[In equity. Bill by the executor of Alex- 
ander Brydie against Miller, Hart & Co. and 
William Brown & Co. for a resettlement of 
partnership accounts. The resettlement was 
refused, but an account of matters still re- 
maining open was ordered.] 

On the 13th day of June, 1796, James R. 
Miller, Patrick Hart, and William M'Olure, 
constituting the firm of ^Miller, Hart & Co., of 
the city of London, entered into partnership, 
with Alexander Brydie, of the city of Rich- 
mond, Virginia. By the articles of copart- 
nery, it was stipulated, that the new firm 
should be established in Richmond, and 
transact business under the style of M'Clure, 
Brydie & Co.: that the firm should continue 
four years, from the 1st of September, 1795, 
the immediate management of its business 
to be committed to Alexander Brydie, sub- 
ject to the control and direction of the ma- 
jority, "in matters controversial, touching the 
execution of old, or the adoption of new 
plans, in the course of said business,"— and 
that the business of the house of M'Clure, 
Brydie & Co. in Europe, should be done by 
Miller, Hart & Co., on the same terms on 
which they had transacted the business of 
the firm of Alexander Brydie & Co., then 
lately dissolved. A very active business 
was carried on, during the existence of the 
firm of M'Clure, Brydie & Co., and frequent 
and heavy shipments of tobacco were made 
to Miller, Hart & Co. in London. The firm 
expired by limitation, on the 1st of Septem- 

* [Reported by John W. Brockenbrough, Esq.] 
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ber, 1799, and a formal settlement of the 
accounts of M'Clure, Brydie & Co. and Mil- 
ler, Hart & Co. was entered into, between 
William M'Clm-e and Alexander Brydie. 
Shortly after this settlement, which was 
sanctioned and approved by Brydie, the said 
Brydie died, and a bill was filed in 1802, in 
the court of chancery of the state of Vir- 
ginia, by his executor, against William 
Brown & Co. of Virginia, and Miller, Hart 
& Co. of London, charging numerous and 
gi'oss errors, to the prejudice of his testator 
in the account, settled between M'Clure and 
Brydie. The bill called for a new settle- 
ment of the accounts between the two firms, 
and prayed that the other defendants, Wil- 
liam Brown & Co., might be restrained from 
making any fui'ther remittances of the large 
sums of money, alleged to be in their hands, 
belonging to Sliller, Hart & Co., but that 
the same might be decreed to be paid to the 
plaintifC, as executor of Alexander Brydie, 
whenever the amoimt still due to the estate 
of his testator could be ascertained by a re- 
settlement of accounts.^ The cause was sub- 
sequently removed, by petition of Miller, 
Hart & Co. to this court,* and a very elabo- 
rate answer was thereupon filed by them, 
denying each and all the charges of fraud 
and misconduct on their pai't, in the tx'ansac- 
tion of the business of M'Clure, Brydie & 
Co., and relying upon the former settlement, 
approved by Alexander Brydie, in his life 
time, as a bar to any future investigation 
of their accounts. The several specifications 
of the bill, with the answer of Miller, Hart 
& Co. to each, are stated and commented on, 
in the following opinion. 

MARSHALL, Circuit Justice. The object 
of this suit is to open an account which was 
settled between the parties, in the life time 
of the testator of the plaintiff, and to have 
a re-settlement of all the ti*ansactions of 
M'Clure, Brydie & Co. 

It is the right of every individual to exer- 
cise his own judgment on his own afEairs, 
and to arrange them in such a manner as 
his own will may dictate. Where this ar- 
rangement is made under the fair exercise 
of judgment, without imposition, and with a 
requisite knowledge of the subject, it is cer- 
tainly conclusive, unless the arrangement be 
in its nature alterable at the will of the per- 
son who has made it. It is a necessary con- 
sequence of this right, that an individual 
who has settled his accounts with another, 
and arranged the transactions between them, 
in a manner which receives the full and 
free assent of his mind, has a right to con- 
sider those transactions closed; and is con- 
sequently bound so to consider them. That 

^ As to the mode of proceeding in Virginia, 
against a non-resident debtor, having ejEEects 
within the commonwealth, see Tate's Dig. pp. 
32-34, tit. "Attachments," and the notes. 

^ See judicial act of 1789, § 12 {Story's Laws, 
pp. 57, 58 [1 Stat. 79]). 



which might before have been a matter of 
conti'oversy, is adjusted by mutual consent; 
and claims w^hich might have been uncer- 
tain, are reduced to certainty. It is no ob- 
jection to this adjustment, that some sacri- 
fice may have been made. The party had a 
right to, make the sacrifice. He had a right 
to balance in his own mind, the advantages 
of the settlement against its disadvantages; 
and if in his judgment the former prepon- 
derated, no other individual has a right to 
say that he was mistaken, and that, there- 
fore, ti'ansactions which he had closed shall 
remain open. It follows, that an account 
settled between two individuals, each exer- 
cising his own free judgment on eveiy part 
of it, is binding on both, as to all the items 
of that account. Mistakes may be correct- 
ed, omissions may be supplied, impositions 
may be relieved against, but a principle, im- 
derstood, considered, and agreed upon, by a 
party in a situation fairly to exercise his 
own judgment, and to act in conformity 
with tliat judgment, must bind himself and 
his representatives, in, and out of court. To 
controvert these principles, would be to 
question the right of a man of fuU age and 
sound mind, to manage his own property, 
and to insist on transferring that right to 
another. That Mr. Brydie was capable of 
acting for himself, that he had a full knowl- 
edge of the subject, into the adjustment of 
which he entered, that his judgpient was 
exercised free from undue influence of any 
kind, is not denied, certainly is not dis- 
proved. It is said, that his health was too 
delicate for laborious research or execution. 
Should this be admitted, he had clerks to 
perform what was too toilsome for himself, 
and tlie subject to be settled had long been 
familiar to him. In such a case, it surely 
must be necessary to show, that items have 
been introduced, which were not understood, 
before his own settlement shaU. be subvert- 
ed. 

Great errors are alleged to exist in the set- 
tlement. Errors so great and so manifest, 
that the com't ought to correct them. An 
inquiry into this allegation, will now be 
made. The first error alleged is, in the pre- 
miums of insurance. M'Clm-e, Brydie & Co., 
directed the tobacco to be insured at a speci- 
fied price, and Miller, Hart & Co. insured 
that tobacco at a higher price. Miller, Hart 
& Co. held three-fourths of the interest of 
M'Clure, Brydie & Co., and insist that, un- 
der the terms of the co-partnership, they 
had a right to insure upon the principles up- 
on which they acted. To simplify the ques- 
tion, 1 will suppose ^Miller, Hart & Co. to 
have misconstrued articles, and that the 
point, if depending on them alone, would be 
decided in favour of the plaintiff. It remains- 
to inquire, whether Brydie has not complete- 
ly sanctioned this act. Accounts of sales, 
exhibiting the premiums paid for insur- 
ance, were regularly received. Of conse- 
quence, their conduct, on this subject, was- 
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completely understood by Mr; Brydie. It 
does not appear, nor is it alleged, that lie 
ever expressed any dissatisfaction at this 
proceeding. On the contrary, by receiving 
these accounts, and entering the balances 
without objection, he tacitly and impliedly 
sanctioned the principle on which Miller, 
Hart & Co. had acted. It gave them his au- 
thority to proceed in the same line of con- 
duct. Had the case stopped here, it would 
have been going very far to say, that Mr. 
Brydie might, after the business was closed, 
charge Miller, Hart & Co. with the extra 
premium they had paid for insurance, under 
the impression, very justifiably entertained, 
that he approved their conduct. But the 
case does not stop here. A full settlement 
afterwards takes place, and ^Ir. Brydie, 
with a full knowledge of the fact, admits 
this item of charge. To conti-overt it now, 
unless It could be proved that some imposi- 
tion was practised on him, would be to deny 
the right of an intelligent merchant to settle 
and close any one of his aecbunts. I do not 
mention the circumstance of Mr. Brydie's 
taking a-edit for this extra insurance in the 
cases of lost and damaged cargoes, because 
there may be some question about the fact, 
and because I do not think the case requires 
the aid of that fact. To afford a pretext for 
revising this item, it ought to be shown, 
that some imposition was practised on Mr. 
Brydie. For this purpose, it is alleged in 
the bill, that Miller, Hart & Co. did not pay 
these premiums in reality, but stood insur- 
ers themselves. This allegation is totally 
unsupported, and is positively denied, in the 
answer. It is therefore to be considered as 
untrue. 

But the plaintiff requires, that authenti- 
cated copies of all the policies of insurance 
should be transmitted to this country. The 
defendants refuse to accede to this demand, 
and declare their readiness to exhibit the 
policies to any person whom the plaintiff 
may employ, to inspect them. The policies 
are said to be so numerous, as to form too 
bullcy a package, to be sent without neces- 
sity. They transmit copies of the particu- 
lar policies, specifically required by the 
plaintiff. Had this account never been set- 
tled, or was any circumstance in proof 
which might give countenance to the allega- 
tion of fraud, made in the biU, the court 
would not hastily overrule the demand for 
the production of the policies. But the ac- 
count has been settled. Mr. Brydie has 
been satisfied that these premiums have 
been actually paid, and there is no single 
eircimisfance in the case to warrant the sus- 
picion which has been expressed. The de- 
mand, then, that authentic copies of the poli- 
cies should be transmitted to this counti*y, is 
most imreasonable. It is founded on nothing 
which has a semblance of right. If this 
subject could be closed now, I should feel no 
difficulty on this part of the case. But as 
an account is to be taken, I shall leave the 



plaintiffs at liberty to demand a view of the 
policies in London. 

The second error to be corrected, is the 
item of £3. 3s. on each hogshead, of a cargo 
sold to Holder for risk of damage on tlie to- 
bacco. The reasoning applied to the pre- 
ceding claim applies to this, and need not be 
repeated. It is apparent on the face of the 
account of sales, and was, consequently, un- 
derstpod by Mr. Brydie. But it is contend- 
ed, that this was not a conclusive statement. 
It was a conjectural allowance dependant 
on a subsequent statement This allegation 
is not supported, and there is no reason to 
believe it correct Had this been the fact, 
Mr. Brydie would have required evidence of 
the actual damage on the final settlement of 
the account His settling the account with- 
out charging this item, is proof that he con- 
sidered the arrangement as having been defi- 
nitely made with Holder, and was satisfied 
with it If in this he was deceived, the depo- 
sition of Holder ought to have been taken by 
the plaintiffs, in order to prove the fact 

The third error, a correction of which has 
been required, is an extra charge of commis- 
sions and of interest In the ai'ticles of co- 
partnership, Miller, Hart & Co. stipulate to 
do the business in London on the same terms 
on which they had done the business for 
Alexander Brydie & Co, Consequently, they 
were bound to be content with the same 
commissions, and to keep an interest account 
on the same principles. The bill charges a 
departure from this stipulation. This alle- 
gation, also, is in express and unequivocal 
terms denied in the answer. Alexander Bry- 
die was the acting partner, in this country, 
of Alexander Brydie & Co., and of McClm'e, 
Brydie & Co. Consequently, he understood 
perfectly the commissions charged by Miller, 
Hart & Co. to each of these firms. He never 
complained of tlieir commissions, but im- 
pliedly approved them; first by admitting 
the accounts, and afterwards, by making a 
final settlement, which acknowledged their 
correctness. The plaintiff does not pretend 
to show, that the commissions charged 
M'Clure, Brydie & Co. vary from those 
charged Alexander Brydie & Co., but shows, 
that different commissions have been charged 
M'Clure, Brydie & Co. for different cai-goes, 
sold at different places, and under different 
circumstances, with all of which Alexander 
Brydie was perfectly satisfied. The interest 
account is not so clear, and 1 do not so well 
imderstand it If the plaintiff can show a 
positive error in it, I shall permit him to do 
so. But the whole weight of proof lies with 
him. 

A fourth error charged against Miller, Hart 
& Co. is, premiums paid for insurance 
against fire. But this item is in express 
terms allowed by Brydie, and was after- 
wards admitted by him in the settlement 

A fifth error is, an allowance of 10s. per 
cwt, on 400 hogsheads of tobacco purchased 
for Keymer, M'Taggert & Co, at £3 per cwt 
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Keymer, SI'Taggert & Co. alleged, that their 
orders had been disobeyed, and refused to 
receive this tobacco. Miller, Hart & Co. 
made a compromise, and agi-eed to receive 
oOs. instead of 60s. per cwt Alexander Bry- 
die says, he does not think tJiey were bound 
to make this concession, but believing they 
acted for the best, he acquiesces in it, and 
will cheerfully bear his proportion of the 
loss. Alexander Brydie might cei;tainly 
have refused to accede to this compromise, 
in which case, Miller, Hart & Co. would have 
stood in the place of Keymer, M'Taggert & 
■Co., and must have paid whatever sum that 
company was liable for. But although Alex- 
ander Brydie might have withheld his as- 
seut, he was not bound to withhold it He 
was at liberty to accept or reject the com- 
promise. With a full knowledge of the sub- 
ject, he chose to accept it Who shall re- 
verse his decision, and say, that against his 
will, he shall go on with the contest and risk 
ulmost the whole cargo, on the liability of 
Keymer, M'Taggert & Co., to pay 60s. per 
hundred for the tobacco? It is alleged, that 
this compromise was not actually made; but 
this allegation is not supported by even the 
semblance of probability, and if the plain- 
tiffs rely on it they ought to have taken the 
testimony which was in their power, to es- 
tablish tlie fact 

A sixth error, is a credit taken in the 
boolvs, for £1,800, a variance between the 
London and Virginia books. This allegation 
is expressly denied in the answer, and is not 
proved. I understand the answer, as ac- 
counting for the alleged error of £2,000, in 
favour of M'Olure. In objection to the ac- 
count which was settled, it is alleged, that 
M'Olnre signed it for himself only, not for 
his partners. That Miller and Hart were 
not bound, and, therefore, Brydie ought not 
to be bound. Whenever Miller and Hart 
signified their acquiescence in this account, 
it became obligatory on them, even suppos- 
ing that theu: silence did not render it obliga- 
tory. But whatever force might arise from 
this circumstance, if Miller and Hart had 
never signified their acquiescence in the set- 
tlement and Brydie had alleged this fact 
and brought a bill on that account to have 
a resettlement it can have no force when 
aiiller and Hart appear to have approved the 
settlement, and are not put upon the proof 
of that fact, by the allegation that they had 
not assented to it It has been also con- 
tended, that Miller, Hart & Co. ought to 
have set forth the settled account, if they re- 
lied upon it, as a bar to the re-settlement 
which is demanded in the bill. If this bill 
had been brought for a settlement of ac- 
counts, without admitting a former settle- 
meut this observation would be coi'rect 
The defendant ought not to be, and most cer- 
tainly would not be, admitted to plead a 
former settlement in bar, without showing 
that former settlement But this bill admits 
a former settlement, which must be in pos- 
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session of the plaintiffs. It is therefore not 
essential, that the defendants should exhibit 
it nor have they ever been required to ex- 
hibit it The original has been produced and 
read in eom-t That it cannot longer be pro- 
duced, is not the fault of either party; each 
party Is, I presume, possessed of copies. If, 
on this part of the ease, any difficulty should 
arise, the court will interfere so far as may 
be necessary. 

The errors alleged in the former settlement 
have been considered. If there was noth- 
ing further in the case, I could not hesitate 
to dismiss the bill. But the parties agx-ee 
that some accounts between them still re- 
main open. Of these, an account is, of 
course, to be taken. If, during the pend- 
ency of this account the plaintiff chooses to 
inspect the policies in London, he is at lib- 
erty to do so, and if there is any one case, in 
which Miller, Hart & Co. have themselves 
stood insurers, he is at liberty to bring the 
cu:cumstances of that case before the com-t 
He may also take depositions, to show any 
imposition on Alexander Brydie, and he may 
show to the commissioner, any positive er- 
ror in the interest account, but he is not at 
liberty to open the settlement on any point 
agreed to by Alexander Brydie, unless he 
can prove fraud or misrepresentation in ob- 
taining that agreement 
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The B. S. SHEPPARD. 

[1 Biss. 22L] ^ 

District Court N. D. Illinois. Dec. Term, 1857. 

Collision — Canal Boats is- Chioago Rivek — 

VESSELS ApPKOACniNG BeNDS— HeADWAT— CiTT 

Ordinances. 

1. In navigating the Chicago river, canal boats 
are not except under special circumstances, 
bound by the rule that applies to vessels, which 
is— they must have a boat astern with a line 
ready to be thrown, ashore in case of emergency. 

2. Where a barque in tow of a tug is ap- 
proachmg a bend in the river, where it is narrow 
and vessels are lying at the side, extreme cau- 
tion should be used, and it matters not that at 
the tune of the collision her motion was mod- 
erate, if, from a want of care immediately be- 
fore, it was out of her power to check her head- 
way at the proper time. The barque should 
have had her anchor where it could be let go 
at once. 

3. This court is not in all cases bound bv the 
city ordinances regulating navigation. 

[See The Palmetto. Case No. 10.699.] 

[In admiralty. Libel by the owner of the 
canal boat Buffalo for damages sustained by 
collision. Decree for libellant] 

Olarkson & Tree, for libellant. 
Hooper & Clement, for respondent. 



^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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DRUMMOISTD, Disti-ict Judge. On tlie IGtii 
of September, 1856, the canal boat Buffalo, 
in, company witij.. several other canal boats, 
two abreast, was coming down the south 
branch of the Chicago river, on her way 
from Bridgeport to this city, in tow of the 
steam tug Hiram Warner. The canal boat 
was loaded with oats and corn, and was 
owned by the libeUant It was between 
eight and ten o'clock in the morning, and the 
tug, with its tow, was proceeding at a mod- 
erate rate, keeping close to the right bank 
of tlie river, and not far from Polk street 
bridge. The barque B. S. Sheppard was go- 
ing up the river in tow of the tug Walter 
M'Queen. Near the place where they met 
there is a bend in the river, the south branch 
sweeping round somewhat to the west in its 
course to the lake. It will be seen therefore, 
that a tug proceeding up the river with a 
tow hugging the left bank of the stream at 
that point, would naturally head-reach across 
the river towai'ds the right bank in turning 
the bend, and the tendency would be in pro- 
portion to the speed of- the vessel. This is 
what actually occurred in the case before 
the com't. The barque did not seem to be 
under perfect command, or from some cause, 
she headed too much towards the east, and 
came in collision with the Buffalo, and with 
her anchor knocked a hole in the larboard 
bow of the canal boat, doing considerable 
damage to the hull and cargo; for which the 
libel is filed. The Buffalo was next to the 
Hiram Warner, and as the danger of the 
collision became imminent, word was passed 
to those on the barque to let go the anchor. 
This, however, was not attended to, and as 
ah'eady stated, the collision took place. The 
anchor of the barque was hanging from the 
cat-head on her larboard bow, by the ring- 
stopper, with the flukes in the water. It 
had been previously slacked down, but was 
not, in fact, let go until after it had struck 
and fastened into the canal boat, when its 
weight carried it to the bottom. The river 
at the place of collision is quite narrow, and 
there was, besides, a vessel lying on each 
side moored to the dock. A short time before 
the collision, the barque had a stem line out, 
fastened ashore, and was in the act of check- 
ing her speed at the time; and the weight of 
the evidence seems to be, that at the moment 
of actual collision her motion was incon- 
siderable. 

The first question is, was there any fault 
on the part of the Buffalo or on the part of 
the tug that had her in tow? After an atten- 
tive consideration of the evidence, the com-t 
cannot say there was. The speed of the 
Hiram Warner, with its tow seems not to 
have been unusual or improper. They were 
well over to the right bank of tlie river. The 
only complaint made is that- the canal boats 
ought to have had their lines out as the 
barque had, and it is insisted if this had been 
done no collision would have taken place, 
and such appears to be the opinion of some 



of the defendant's witnesses. But we must 
not lose sight of the distinction between a 
canal boat and a barque like the B. S. 
Sheppard. This court has already frequent- 
ly ruled that when a vessel is passing up or 
down the Chicago river, whether in tow of a 
tug or not a boat astern with a line ready 
to be thrown ashore in case of emergency, is- 
a proper and necessary precaution. The court 
has no doubt of the soundness of this ruler 
it is a salutary and practicable one with 
vessels which are and shall be provided with 
boats. Canal boats are different; they are 
not usually attended by row-boats, and it 
would in the natm-e of things be impossible- 
tbat they should always be able to meet 
such a requisition. The comrt does not in- 
tend to intimate but that there may be cir- 
cumstances where it woxild be a fault for a 
canal boat not to throw out a checking line 
to aiTest its way. That is to be determined 
when the case arises. In this case, I do not 
consider that those on the canal boat were- 
bound, under the facts as estabhshed, to have 
lines astern. I do not well see how it could 
have been availing to prevent the coUisionr 
that is, there was no sufficient time, with uie 
means at the disposal of the canal boat, after- 
the collision seemed probable, to accomplish 
the object proposed— -that of checking with a 
line astern. It is to be observed that it was- 
but a moment, as it were, that they could 
coimt on, and the thing to be determined is- 
whether they did all they could at the par- 
ticular juncture to avoid the collision with 
the barque. On the whole, I cannot say that 
they could have prevented it at the time; nor 
do they appear to have done any act imme- 
diately preceding which tended to bring 
about the collision. 

With the barque it was different. The 
evidence is of course conflicting. To those 
on board of the barque it was the canal boat 
that run against their anchor and into their 
vessel. The passion and excitement of the 
moment give form and color to the statement 
of each witness. It is only by taking some 
leading facts, and by placing ourselves as: 
cool spectators in the midst of so much con- 
fusion, that we can judge fairly of the event. 
How much reliance is to be placed upon the 
account of this or that witness as to what 
occurred in the great tumult, need not be de- 
termined. There are some facts which are- 
free from doubt. The B. S. Sheppard with 
its tug was approaching a tmn in the river r 
the river itself was there quite narrow; a 
vessel was lying on each side; it was at a 
time when they were likely to meet vessels, 
coming down. It is manifest, imder these- 
circumstances, extreme caution should have- 
been used. If, as is stated by some of de- 
fendant's witnesses, it was impracticable for 
the two tows to pass at that point without 
coming in t:ontact, the greater the necessity^ 
for caution and vigilance. Now it may be 
conceded that on the instant before the ac- 
tual collision the barque was not moving: 
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at too rapid a rate, but I think it clear that 
in approaching the bend her speed was too 
great under the circumstances. The result 
was, in attempting to turn she had so much 
headway on her that with all then- efforts, 
aided by a line fastened ashore, she would 
not mind her helm quick enough, and. in the 
language of some of the witnesses, she head- 
reached across the stream and thus caused 
the collision. That this was the fact Is 
made the more apparent from the circum- 
stance that the fellow of the Buffalo sheered 
over to the starboard side of the barque, the 
latter in her progress dividing, as it were, 
the two canal boats which were towing 
abreast. It matters not that the motion of 
the barque was moderate at the time, pro- 
vided, by a want of care immediately prior 
to the collision,— as for example, by too much 
headway,— it was out of their power to cheek 
their vessel at the proper time. No doubt 
as soon as they saw the probability of a 
■collision they did all that they could to avoid 
it, but the fault consisted in their putting 
themselves in such a condition they could not 
soon enough stop their vessel. The error, 
therefore, I thinli, on the part of the Shep- 
pard and of her tug, was in not using the 
needful precaution in approaching the bend 
of the river. 

Again, there was a serious fault on the 
part of the barque in relation to the anchor. 
I had occasion fully to consider this point 
in the case of The Palmetto [Case No. 10,099], 
decided about a year since in this comrt It 
is true the facts in that case were somewnat 
different. There the vessel was lying at 
the wharf discharging her cargo, and while 
there the collision took place; but the main 
gi'ound upon which the Palmetto was held 
to be in fault in that case, was because the 
anchor was not out of the way. No doubt the 
case is much stronger against a vessel at the 
wharf when the anchor is permitted to re- 
main where it may strike a passing vessel, 
because when the craft is in motion it may 
be right and proper for the anchor to be in 
such a position that it can be let go on the 
instant. It is said that the ordinance of the 
city required the anchor of the Sheppard to 
be hanging at the forefoot. I do not con- 
sider myself bound in all cases by the city 
ordinances as to these matters. If the an- 
chor was in a proper place and the proper 
conduct had been observed in relation to it, 
I should not, in this respect, hold the barque 
responsible, because technically it had not 
complied with the ordinance as to the anchor. 
The B. S. Sheppard had her anchor at the 
cat-head. The ordinance requires it to be 
dropped under the forefoot. There was 
therefore a clear violation of the ordinance, 
•even if we take the opinion of one of the 



witnesses, that the anchor is luider the fore- 
foot when it is suspended from the ring 
stopper at the cat-head, a foot or two from 
the bottom of the vessel. However this may 
be, it is clear the anchor should be where it 
can be let go without delay. If this had been 
done in this case, most, if not all, the injtiry 
and damage would have been avoided. They 
let go the anchor after it had stnick the 
canal boat; but then, as one of the witnesses 
told them, and the same one who had 
shouted to them to drop their anchor, it was 
too late; the thing was done. The truth 
seems to be that there was the feeling on 
board of the B. S. Sheppard, so common on 
these occasions, that theirs was the stronger 
and heavier vessel, and they, at any rate, 
would not be likely to suffer. This feeling 
not unfrequently produces carelessness and 
indifference at the time, and it certainly 
should not be countenanced by courts of jus- 
tice. One objection made to the anchor hang- 
ing under the forefoot, or by a chain from 
the hawse-pipe, by the mate of the barque 
is, that if it had been suspended there it 
would have been likely to come in contact 
with something and thus endanger the ves- 
sel which bore it. And yet this same witness 
insists that the barque had no motion at the 
time, "not over two feet an horn-." It is 
manifest that if an anchor is permitted to 
hang at the side of the vessel as it comes in 
contact with another, the risk of loss is im- 
mensely increased, and the only safe rule to 
adopt is to require it to be dropped out of 
harm's way, and if need be to the bottom, in 
all cases where it is practicable. Here it is 
clear it could and ought to have been done, 
and for not doing it the B. S. Sheppard was 
in fault I shall therefore pronounce a de- 
cree for the libellant for the amount of dam- 
age which has been proved together with 
costs. 

NOTE [from original report]. Steamers nav- 
igating crowded harbors or channels, or enter- 
ing ports in the dark or in fogs, are bound to 
move with the greatest care, and to keep them- 
selves under a headway at all times control- 
lable, and sometimes to stop entirely, and where 
it is night or misty, to wait till they can see. 
In all such cases they must conform strictly 
to the rules pf navigation; the rule applied in 
various cases. The Corsica, 9 Wall. [76 V. S.] 
630; The Johnson, Id. 146; The City of Paris, 
Id. G34; The Portsmouth, Id. 682; The Svra- 
cuse, Id. 672; The Suffolk County, Id. 651. 
Those having no tows, bound to regard with 
care those having them. The Alleghany, Id. 
522; The Syracuse, Id. 672. If either one of 
two vessels colliding has departed from the 
rules of navigation established by congress, it 
must show cause for such departure. The Cor- 
sica, Id. 630. As to duty of vessels in Chi- 
cago river, see, also, The Brothers [Case No. 
1,969]. Where a vesssel runs into another 
moored at a wharf, there is a presumption of 
negligence on her part. The Bridgeport [Case 
No. 1,861]: The Helen R. Cooper [Id. 6,334]. 
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Case No. 3,073. 

In re BUOBLANA^. 

[10 N. B. B. (1S74) 97.] * 

Circuit Court, E. D. Michigan. 

BA>;KituPTcr — Discontinuance of Involustaut 
Pkoceedisgs— Bights of Intebvesoks. 

1. The A. S. & B. Co. filed its petition against 
W. to have him adjudged a bankrupt. On the 
adjourned day of the hearing of the order to 
show cause, W. put in his answer denying me 
acts of bankruptcy and demanded a trial by 
the court. No hearing or trial was had, and 
no formal adjournment, and on the 4th day of 
December, 1873, P. W. & Co., another creditor 
of W., filed a petition claiming the right to in- 
tervene under the original petition, whereupon 
an order to show cause was allowed, and serv- 
ed, but nothing further was done. February 
17, 1874, a precipe was filed with the clerk of 
the court directing him to enter a discontinu- 
ance of the original proceedings, but no order 
of court was entered upon the precipe. On tiie 
20th of March, the original petitioning creditor 
presented its petition to the court setting forth 
the above facts, praying leave to dismiss their 
petition, and that all proceedings thereunder 
be discontinued; an order to show cause was 
allowed on this petition. At the hearing the 
O. B. P. Co., a third creditor of W., on showing 
to the court that it had filed its petition March 
30th, under section 42 of the bankrupt act of 
1867 [14 Stat. 537], was allowed to appear and 
oppose the petition for a discontinuance. 

2. It was contended, by counsel for the orig- 
inal petitioning creditor, that proceedings abat- 
ed for want of an adjournment to a day certain 
at the time of joining issue; that the proceed- 
ings were discontinued by the precipe filed Feb- 
ruary 17; that the petition of P. W. & Co. and 
the C. B. P. Co. were of no force as interven- 
ing petitions, because not filed on the return or 
adjourned day within the meaning of section 
42 of said act; that the petition of P. W. & Go. 
is no impediment because they have not appear- 
ed to oppose, and that the 0. B. P. Co. are not 
entitled to appear because its intervening peti- 
tion was not filed until after this proceeding for 
a discontinuance had been instituted. Held, 
that the want of an adjournment to a day cer- 
tain does not terminate the proceedings. 

3. That proceedings for adjudication of bank- 
ruptcy in invitum, can be discontinued only by 
an order of court- on special application. 

[Cited in Be Sheffer, Case No. 12,742.] 

4. That where the parties appear and join is- 
sue and no further proceedings or adjournment 
is had, the matter is to be considered as pending 
from day to day nntil disposed of: hence any 
other creditor may come in under section 42 of 
said act upon any such subsequent day, and 
may prosecute the original petition upon satis- 
fying the court that the original creditor does 
not intend to prosecute the matter further. A 
failure to proceed confers upon another credit- 
or the right to intervene equally with a failure 
to appear. 

5. That the pending of the petition for leave 
to discontinue the proceedings does not deprive 
the C. B. P. Co. or any other creditor, of the 
right to intervene, but was notice to it, and all 
other creditors, that the original petitioning 
creditor did not intend to proceed further in 
the matter, and thus conferred upon them the 
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(Case No. 2,073) BUCHANAN 

very right which it is claimed they were there- 
by deprived of. 

[In bankruptcy. In the matter of William 
Buchanan.] On the petition of the American 
Sheet and Boiler Plate Company, original 
petitioning creditor, for leave to dismiss its 
petition and discontinue the proceedings, and 
the answer and objections of the Cleveland 
Boiler Plate Company as intervener under 
the last clause of section 42 of the bankrupt 
act [Leave to dismiss denied.] 

H. L. Baker, for original petitioning cred- 
itor. 
Pond & Brown, for intervener. 



LONGYEAR, District Judge. On the 16th 
day of October, 1873, the American Sheet 
and Boiler Plate Company filed its petition 
against William Buchanan as its debtor to 
have him adjudicated a bankrupt. The or- 
der to show cause issued thereon was made 
returnable on the 27th day of October, 1873. 
on which day the petitioning creditor ap- 
peared, and there being no proof of the 
service of the order to show cause on file, 
the proceedings were ad;jo\u.*ned to the 3d 
day of November following. On that day 
the parties both appeared, and the debtor put 
in his answer denying the acts of bankruptcy 
charged in the petition and demanding a trial 
of the same by the court. No hearing or 
trial or formal adjournment was had on that 
day, nor any proceedings whatever tmtil on 
the 4th day of December, 1873. On that 
day a petition was filed by Prentiss, Wood 
& Co., another creditor of Buchanan, claim- 
ing the right to intervene under the afore- 
said ori^nal petition, and an order to show 
cause was allowed thereon and duly served. 
Nothing further, however, has ever been 
done under this last named petition. 

On the 17th day of February, 1874, the so- 
licitor for the original petitioning creditor 
filed with the clerk of the court a precipe di- 
recting him to enter a discontinuance of the 
proceedings. No order of the court was, 
however, entered upon the precipe, nor was 
the attention of the court in any manner 
called to it On the 20th day of March, 1874, 
however, the said oi'iginal petitioning cred- 
itor presented its petition to the court, set- 
ting forth substantially the foregoing facts, 
and praying leave to dismiss their petition, 
and that all proceedings thereunder be dis- 
continued. An order to show cause was al- 
lowed on this petition and duly served. On 
the 6th day of April, 1874, the matter came 
on for hearing upon the last mentioned peti- 
tion and order. No one named in the order 
to show cause appeared to oppose; but the 
Cleveland Boiler Plate Company, another 
creditor of Buchanan, on showing to the court 
; that it had, on the 30th day of March, 1874, 
j pending the proceedings last aforesaid, filed 
I its intervening petition under the said last 
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clause of section 42, asked and was gi-anted 
leave to appear and oppose the said petition 
for a discontinuance, and its answer was 
filed accordingly on the 9th day of the same 
month. 

The answer of the Cleveland Boiler Plato 
Company admits the proceedings had, sub- 
stantially as hereinbefore stated, and sets 
up and alleges the following additional facts, 
which last named facts are in no manner 
denied or disputed, viz.: That on the 20th day 
of November, 1873 (seventeen days after is- 
sue Tvas joined on the original petition), a 
judgment was rendered in the superior com-t 
of the city of Detroit in favor of the said 
original petitioning creditors and against the 
alleged bankrupt for one thousand one hun- 
dred and thirty-three dollai-s and thirty-fom* 
cents, and an execution issued thereon and 
levied immediately upon the property of the 
said alleged bankrupt; and that a number 
of other judgments had been obtained 
against the said alleged bankrupt in favor 
of other creditors, some before and some 
since the said original petition was filed. In 
view of this state of facts it is not at all sur- 
prising that the original petitioning creditor, 
after having occupied an attitude of prose- 
cuting the bankruptcy proceedings long 
enough to secure a preference over other 
creditors, by means of a judgment and levy, 
should now desire to get rid of those pro- 
ceedings and thus prevent the other creditors 
from depriving him of the preference so ob- 
tained. A result so repugnant to the spirit 
and intent of the bankrupt law, the court 
will certainly not permit if it has any jm-is- 
diction in the premises to prevent it. 

It is contended, however, by counsel for 
the original petitioning creditor, that the 
court has no remaining jurisdiction of the 
proceedings, because: I. The proceedings 
abated for want of a formal adjournment to 
a day certain, at the time of joining issue. 
II.- If not, then the proceedings were dis- 
continued by the petitioning creditor by its 
precipe for discontinuance filed with the 
clerk on the 17th day of February, 1874. III. 
That neither the petition of Prentiss, Wood 
&. Co., filed December 4th, 1873, nor that of 
the Cleveland Boiler Plate Company, filed 
March 30th, 1874, were of any force or ef- 
fect whatever as intervening petitions under 
the last clause of section 42 of the banki-upt 
act, because not filed on "the return day, or 
adjourned day," within the meaning of that 
provision. IV. That the Intervening petition 
of Prentiss, Wood & Co., although filed be- 
fore any proceedings were taken to discon- 
tinue the original petition, is no impediment, 
because they have not appeared to oppose; 
and that the Cleveland Boiler Plate Com- 
pany are not entitled to appear in opposition 
because its intervening petition was not filed 
imtil after this proceeding for a discontinu- 
ance had been instituted. 
First. In a case where a petitioning cred- 
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iter for adjudication of bankruptcy fails to 
appear on the return day or adjourned day, 
there is much force in the position that the 
proceedings are thereby at an end for want 
of prosecution, unless some other creditor 
steps in on the same day and takes up and 
prosecutes the proceedings as provided in 
section 42 of the act; and it has been so 
held by the district court of Rhode Island, 
la re Olmsted [Case No. 10,505.] But such 
is not the case here. In the present case, 
the petitioning creditor did appear on the 
adjourned day, and the point here made is, 
not that there was any default on its part 
for want of appearance, but simply that 
there was a failure to either proceed to a 
hearing or to obtain an adjournment to a 
day certain, on that day. It is true, section 
41 of the act provides for adjournments 
"from time to time," but such adjournments 
are necessary only when it is desired to fix 
some day certain for the hearing or trial of 
the matter, and within which time it cannot 
be brought on. When, however, as in the 
present case, the petitioning creditor ap- 
pears at the proper time and assumes an 
attitude of prosecuting the proceedings, and 
the debtor also appears and joins issue and 
makes no demand for a trial by jury, and 
neither party asks for or obtains an adjourn- 
ment, the matter simply lies along from day 
to day to be called up and disposed of at 
any time. Formal adjournments from day 
to day are no more necessary in order to 
keep the matter alive in this than in other 
cases; and that such adjournments are not 
necessary in other cases is well settled. The 
better practice, no doubt, is to obtain an 
adjournment to a day certain when the par- 
ties are not ready to proceed at the time of 
joining issue; but the want of such adjourn- 
ment ceitainly does not terminate the pro- 
ceedings. The petitioning creditor's first 
point is therefore not tenable. 

Second. I think the better opinion is that 
proceedings for adjudication of banla-uptcy, 
in invitum, can be discontinued only by an 
order of court on special application, esi.'e- 
cially so where, as in the present case, the 
matter has been allowed to lie along from 
day to day for a considerable length of time. 
In the present case, too, an intei-vening pe- 
tition had been filed before any proceed- 
ings for a discontinuance were had. In fact, 
the present petition for leave to discontinue 
was filed because the court refused to allow 
a discontinuance to be entered upon the 
precipe for a discontinuance filed February 
17th, 1874, without notice to the then inter- 
vening creditor. The petitioning creditor's 
second point is, therefore, also untenable. 

Third. As we have already seen, where the 
parties appear on the return day, or ad- 
jom-ned day, and join issue, and no further 
proceedings or adjournment is had, the mat- 
ter is to be considered as pending from day 
to day imtil disposed of. In such case each 
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subsequent day is an adjourned day to all, 
or nearly all, Intents and purposes. Hence 
it follows tliat any other creditor may come 
in under section 42 upon any such subset 
quent day; and in such case may be per- 
mitted to prosecute the original petition up- 
on satisfying the court that the original pe- 
titioning oreditor does not intend to prose- 
cute the matter further; and a pending ap- 
plication of such creditor to discontinue the 
proceedings is certainly sufficient evidence 
in that regard. A, failure to proceed confers 
upon another creditor the right to intervene 
equally with a failure to appear. The peti- 
tioning creditor's third point is, therefore, 
also untenable. 

Fourth. The pendency of the petition for 
leave to discontinue the proceedings, instead 
of depriving the Cleveland Boiler Plate Com- 
pany, or any other creditor, of the right to 
intervene, was notice to it and all other cred- 
itors that the original petitioning creditor 
did not intend to proceed further in the mat- 
ter, and thus conferring upon them the very 
right which it is claimed they were thereby 
deprived of. It was in this view of the 
matter that the court allowed the Cleve- 
land Boiler Plate Company to appear and 
oppose the petition for leave to discontinue. 
The petitioning creditor's fom*th point is, 
therefore, also untenable. The cases to 
which the attention of the court was called 
by counsel for the original petitioning cred- 
itor—In re Rolling Mill Co. [Case No. 2,338] 
and In re Olmsted [Id. 10,505]— are not in 
point in the presejit case. In the first-named 
case, upon issue being joined, there was an 
adjournment to a day certain, and a failure 
to appear on that day; and in addition to 
that there had been an order entered dis- 
continuing the proceedings, both of which 
events had transpired before the interven- 
ing petition was filed; and the coui*t held, 
and no doubt correctly, that the intervening 
petition came too late. And so also in the 
case of Olmsted, where there was no issue 
joined, the petitioning creditor failed to ap- 
pear on an adjourned day, atid the interven- 
ing petition was filed afterwards, and was 
held too late. 

It results that the petition for leave to dis- 
continue the proceedings must be denied, 
and the matter must proceed to a bearing 
npon the original petition. The debtor, how- 
ever, having filed his consent in writing 
that an adjudication of bankruptcy may 
pass against him upon the said petition, no 
formal hearing upon the issue joined is nec- 
essary. An adjudication will nevertheless 
be deferred ten days to aUow the original 
petitioning creditor itself to proceed upon 
its petition, or talie such other steps as it 
may be advised; and to that end the pro- 
ceedings must be adjourned to the 21st day 
of May, 1874, at 9 o'clock in the forenoon, 
unless the said original petitioning. ci-editor 
shall elect to have an adjudication pass at 
once. 

4FED.CAS. — 34 



(Case No. 2,074) BUCHANAK' 
Case ISTo. S,074. 

BUCHANAN v. HOWLAND et al. 

[5 Blatchf. 151;^ 2 Fish. Pat. Cas. 341. J 

Circuit Court, N. I>. New York. March 25, 

1863. 

Patents— Infkingement — Ixjdnction— Trial of 

Issue at Law. 

1. There is no inflexible rule, either in Eng- 
land or America, requiring a court (jf equity ta 
refuse a permanent injunction, upon a final 
hearitag, because there has been no trial at law. 

[Cited historically in American "Wood-Paper 
Co. v. Fibre Disintegi-ating Co., Case No- 
320. Cited in American Wood-Paper Co_ 
T. Glen's Falls Paper Co., Id. 821.] 

2. There are cases where the nature of the 
patent right, and the character of the evidence 
by which it is to he established or overthrown^ 
are such, that upon the most important ques- 
tions involved, the conclusions of a judge-^ 
based upon repeated examinations and compari- 
sons of depositions carefully taken and reduced 
to writing— would as a general rule be more ac- 
curate and reliable than the verdict of a jury, 
which must, of necessity, be based upon the 
hasty oral examination of witnesses at a cir- 
cuit; and be made, in the usual manner, after 
only a brief consultation. 

3. The first claim of Mellier does not ex- 
tend beyond the use of a vessel with separate 
compartments for the material to be heated 
and for the steam heat used in the process sub- 
stantially as specified. 

4. As neither the degree of heat nor strength 
of solution is specified in the claim, and as it in 
terms expressly requires the use of steam heat 
in one compartment of a vessel with two or 
more compartments in the other, in which the 
material to be heated is to be placed, this claim 
does not extend to, and it is not infringed by, 
the use of caustic alkali in a simple single- 
chambered rotary boiler, heated by fire heat 
under or around the same. 

5. The process daimed in the second claim- 
of Mellier's patent includes only the specified', 
boiling of the material treated, in the solution- 
and under the conditions specified, and the- 
prior soaking and cleansing of such material,, 
and subsequent treatment of it by submitting- 
it to the action of chloride of lime, as specified,, 
are not a part of the process thus claimed. 

6. A specification of "not less than 310" Fah>- 
renheit" does not limit the patentee to that 
temperature. It was the statement of the min- 
imum heat to produce a really beneficial re- 
sult, but fixed no upward limit, so long as the> 
process carried on by that degree of heat was- 
in fact a boiling process, under the conditionsi 
in substance as stated in the specification. 

7. Nor does a declaration that so high a tem- 
perature as eighty pounds _ "is not absolutely- 
necessary" impose any specific upward limit as; 
to the degree of heat and pressure. 

8. The answer to the allegation that Mellier 
steeps the straw in warm water, and that the- 
defendants do not, and that Mellier uses steant 
heat exclusively, while the defendant uses fire- 
heat almost exclusively, is, that the steeping: 
in warm water is no part of the process pat- 
ented, and that under the second claim of the- 
Mellier patent it is immaterial whether the- 
boiling be produced by steam or fire heat, al- 
though the steeping and steam boiling are de- 
scribed in the specification. 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
Statement and opinion, except as otherwise- 
noted, are from 5 Blatchf. 151. Syllabus, spec- 
ifications, and opinion on the merits from 2: 
Fish. Pat. Cas. 341.] 
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9. Even, if it be true, as claimed, that a long- 
er boiling and greater pressure produced better 
results than can be produced by boiling only 
three hours with a pressure of seventy or even 
eighty-four pounds, it does not relieve the de- 
fendants from the charge of infringing the Mel- 
lier patent, -when the boiling, which he recom- 
mends should continue about three hours, is 
continued for an hour longer than he recom- 
mends. 

In equity. This was a final hearing, on 
pleadings and proofs, of a suit in equity [by 
Coe S. Buchanan against Gardner Howland 
and Joseph B. Falser] founded on letters 
patent [No. 17,387] granted to Marie Amedie 
Charles Mellier, of Paris, France, on the 26tli 
of May, 1857, for fourteen years from tiio 
7th of August, 1854, for "a new and useful 
improvement in making paper pulp." The 
bin alleged an infringement of the rights of 
the plaintiff, as the assignee and owner of 
the patent, and prayed for a perpetual in- 
junction, and an account of profits. [Decree 
for complainant]^ 

= [The specification of this patent, whicli is 
given in full, was as follows: "Be it known, 
that I, Marie Amedie, of Paris, in the em- 
pire of France, have made an invention for 
an improvement in the manufactui-e of pa- 
per, and I do hereby declare that the fol- 
lowing is a full and exact description: The 
invention has for its object a peculiar pro- 
cess for the treating of straw, and other 
vegetable fibrous materials requiring like 
treatment, preparatory to the use of such 
fibers in the manufactm-e of paper; and the 
improvement consists in subjecting straw, or 
such other fibrous materials, to a pressure 
of at least seventy pounds on the square inch, 
when boiling such fibrous matters in a solu- 
tion of caustic alltali. For this purpose, the j 
straw or fibrous matters are cut into short 
lengths, soaked in warm water, and washed; 
they are then placed in a suitable boiler; and 
I use for such purpose a rotary boiler, pro- 
vided with a coil or coils of steam pipe for 
the purpose of heating the contents, and I 
prefer that the boiling should be carried on 
at a temperature to prodiice at or above 
eighty pounds on the squai-e inch, in the 
boiler where are the fibrous materials to be 
acted upon. But so high a temperature is 
not absolutely necessary. For I have found 
by experiment that it is essential that a tem- 
perature equivalent to seventy pounds on the 
square inch must be employed. The quantity of 
alkali used is at the rate of about sixteen per 
cent, of caustic soda or potash, of the straw 
or fibrous substance under process. The fibers 
may then be bleached by the use of a com- 
pai-atively small quantity of bleaching pow- 
der or chloride of lime. To enable others 
skilled in the art to make and use my inven- 
tion, I wiU proceed to describe more fully the 
manner of using the same. The straw or 
other fibrous materials requiring a like process 
to prepare the same for the paper manufac- 
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ture is first, as heretofore, to be cut in a 
chaff-cutting or other machine, into short 
lengths, and to be freed from knots, dirt, or 
dust, and then steeped for a few hours in 
hot water. The straw or fibrous materials 
and a -weak solution of caustic alkali, are 
then to be placed in a suitable close boiler, 
heated by steam as hereafter explained, and 
the heat is to be raised to such a degree as to 
attain and maintain for a time a pressure 
internally of the boiler equal to or exceed- 
ing seventy pounds on the square inch, that 
is about 310 degrees of Fahi-enheit; by which 
means a considerable saving of alkali, as 
well as time and fuel, results, as compared 
with the means of using a hot solution of 
caustic alkali, as now practiced in preparing 
sti'aw and other fibers for paper makers. 
The boiler employed for the purpose, and 
the manner of heating it by steam, may be 
varied, but fii-st it must have a rotary motion 
either on its long or on its small axis, by 
means which are very well known; and, sec- 
ondly, I prefer not to send the steam direct- 
ly into the liquid in which the materials are 
immersed, but to pass it either in a jacliet 
around the boiler, or through a coil or sys- 
tem of steam pipes inside of it, so that the 
steam does not mix with the caustic alka- 
line solution in the middle portion of the 
boiler, but is kept separate, and does not, 
therefore, in condensing, dilute the caustic 
alkaline solution used. The plan of construc- 
tion of the boiler I would recommend would 
be, if the boiler is to rotate vertically or on 
its small axis, as very weU known, to cover 
it with a jacket so that the' steam could cir- 
culate from one end to the other between the 
two plates, or rather, if it is to revolve hori- 
zontally or upon its long axis, as is equally 
very well known, to fix near each end of the 
boiler, and inside of it, a diaphragm or par- 
tition, which, partitions are connected to- 
gether by numerous tubes, which are ar- 
ranged in a circle near the outer circumfer- 
ence of each partition. By this arrangement, 
the steam is introduced thi-ough the hollow 
axis at one end of the boiler, and it passes 
through the steam pipes, and thence into 
the compartment at the other end of iiie boil- 
er, where it and the condensed steam are 
conveyed away, as is understood, through 
the other hollow axis. In adopting the plans 
of not sending directly the steam into the 
boiler, I found the three following advan- 
tages: 1st Not to dilute, as I have ah*eady 
said, the alkaline solution. 2nd. To avoid 
the trouble of having sometimes the end of 
the steam pipe in the boiler choked with 
straw, and to prevent it, in case that by one 
cause or anotitier the pressm'e in the steam 
boiler would fall under the degrees of the 
pressm-e in the straw boiler, the pressing of 
the first by the second, viz.: the absorption 
of straw and alkaline solution from the 
straw boiler into the steam boiler. 3d. The 
greatest" facility for cooling the sti-aw boiler 
when the pressure has been maintained for a 
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sufficient length of time, by means of turn- 
ing off the steam at one end, letting it at the 
other end out of the jacket, or of the coils of 
the steam pipes just described, and passing 
through the same a stream of cold water, 
which," at. the same time that, it cools the 
mass, fm'nishes a quantity of warm water, 
which can be received in convenient vessels, 
and win be found very useful for washing 
the straw or other fibrous materials, after 
boiling. By means of submitting the straw 
or similar fibrous materials to the pressure 
of between seventy and eighty-four pounds 
on the square inch inside of the boEer, 1 
can reduce considerably the proportion of 
alliali, and the solution which I prefer to 
use is to be from two to three degrees of 
Baume, or of a specific gravity of from 1,013 
to 1,020, and at the rate of about seventy 
gallons of such solution to each cwt. of straw 
or other fibrous vegetable matter requiring 
like treatment. The boiler is to be filled 
with sti'aw and alkaline solution, and then 
•dosed fluid and steam tight. The boiler is 
made to revolve slowly, say about one or 
two revolutions per minute, and'the steam is 
to be admitted. I find it desirable to keep 
up the heat and pressure during about three 
hom's after the pressure above mentioned 
has been obtained, when the process of boil- 
ing is complete. A steam gauge properly 
fixed upon the boiler will enable one to ascer- 
tain when the pressure has attained the re- 
■quired degree. When the apparatus and the 
fibers imder process have been cooled by 
the means hereinbefore mentioned, or rather 
when the pressure has been reduced to noth- 
ing, I open the man-hole of the boiler, empty 
the materials in suitable vessels, and wash 
them, first with hot water, then with cold 
water, until the liquor runs perfectly clear. 
I then steep the fibers for about an hour in 
hot water, acidulated with a quantity of 
sulphuric acid, equal to about two per cent 
of the weight of the fibers under process, and 
finally the washing is completed with cold 
water. The sti-aw or fibers may then be 
bleached in the ordinary manner, and, it will 
be found to be accomplished by a compara- 
tively small quantity of chloride of lime. 
Having thus described the nature of my said 
invention, and the manner of performing the 
■same, I would have it understood that I do> 
not daim the general use of caustic alkaline 
solution, nor the employment generally of a 
close boiler for boiling straw, or other vege- 
table fibrous substances. But what I claim 
■as my invention, and deshre to secure by let- 
ters patent, is the use of a solution of caustic 
soda (NaO), in a compartment of a rotary 
vessel, separate from that which contains 
the steam heat, substantially as described. 
I also daim the within described process for 
bleaching straw, consisting in boiling it in a 
solution of pure caustic soda (NaO), from 2 
to 3 degrees Baume, at a temperatmre of not 
less than 310 degrees Fahrenheit, after it 
has been soaked and deansed, and before 



submitting it to the action of a solution of 
chloride of lime, from 1 to 1% degrees, sub- 
stantially as described."]" 

The answer admitted that the patentee 
invented the particular mode described in 
the patent, to wit, "by two separate steam- 
tight compartments, of separating the steam 
heat from such material whilst boiling the 
same, in a rotary vessd, in a solution of 
caustic alkali, and, also, invented the soak- 
ing and deaning of such material, before 
boiling the same in a solution of caustic 
alkali;" but it denied that he was the in- 
ventor of any other idea, process, or improve- 
ment In respect to the residue of the pro- 
cess patented, the answer alleged that the 
same was not novel, and it denied the in- 
fringement and the utility of the invention. 
The defendants, also, set up letters patent 
granted to themselves on the 20th of March, 
1860, and other letters patent granted to 
them on the 3d of July, 1860, and daimed 
that their operations were carried on under 
such patents [and without the use of ■the in- 
vention of Amedie].* 

Charles M. Keller and Joel. Tiffany, for 
plaintiff. 

William A. Beach and John B. Gale, for de- 
fendants. 

HALIi, District Jud<je. It was conceded, 
at the hearing, that there had been no trial 
at law, in which the validity of the patent 
under which the plaintiff proceeds, had been 
established; and, also, that no preliminary 
injunction had been gi-anted, or even applied 
for, in this suit It was, therefore, insisted, 
on behalf of the defendants, that no rdief 
could be granted to the plaintiff; that the 
issues upon which the validity of the patent 
depends are "triable only at law; and that, 
because the plaintiff had not applied for the 
trial at law, of proper issues to determine 
the validity of his patent and its infringe- 
ment, this court should now dismiss his biU, 
with costs. In support of these positions, 
the* counsel dted Curt Pat §§ 314, 315, and 
note 1; Id. §§ 328, 336, and note 1; and Ba- 
con V. Jones, 4 Mylne & C. 433. These sec- 
tions of Mr. Curtis' valuable work, so far as 
they relate to the question now under consid- 
eration, are based mainly upon the case of 
Bacon v. Jones, and must, therefore, be con- 
sidered in connection with the fuH report of 
thjtt ease. By that report it appears, that 
the lord chancellor, after speaking of appli- 
cations for injunctions before the final hear- 
ing, said: "When the cause comes to a hear- 
ing, the court has also a large latitude left 
to it; and I am far li'om saying that a cause 
may not arise, in which, even at that stage, 
the court wUl be of opinion that the injunc- 
tion may properly be granted, without hav- 
ing recourse to a trial at law. The conduct 
and dealing of the parties, the frame of the 
pleadings, the nature of the patent right, 

* [From 2 Fish. Pat. Cas. 341.] 
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and of the evidence liy which it is estab- 
lished, these and other circumstances may 
combine to produce such a result; although 
this is certainly not very likely to happen, 
and I am not aware of any case in which 
it has happened. Nevertheless, it is a coxu'se 
unquestionably competent to the court, pro- 
vided a ease be presented which satisfies the 
mind of the judge, that such a course, if 
adopted, will do justice between the parties." 
In the report of the same case before the 
master of the rolls, (the report in Mylne & 0. 
is of the hearing and decision before the 
lord chancellor, on appeal,) the master of the 
rolls is reported to have said (1 Beav. 387): 
"I thinlj: that, if a plaintifiC be entitled to an 
injxmction on the merits and on the evi- 
dence produced at the hearing, he is not to 
be deprived of that right, because he has 
not moved for an injunction at a previous 
stage of the cause." And see Baily v. Tay- 
lor, 1 Russ. & M. 73, 76; Isaacs v. Cooper 
[Case No. 7096]; Wilson v. Tindal, Webst 
Pat. Cas. 730, note; Hind. Pat. 356. 

It is apparent, from the reports of the case 
of Bacon v. Jones, and other English cases, 
that, even in the English courts, there is no 
inflexible rul& requiring a court of equity to 
refuse a permanent injunction, upon a final 
hearing, on the grounds urged in this case; 
and certainly the American practice has not 
been such as to sustain the positions of the 
defendants' counsel. The case of Goodyeai* 
V. Day [Case No. 5,569], is a case, in many 
of its features, somewhat like the present; 
and the opinion of the com*t, as delivered by 
Mr. Justice Grier, states very briefly the 
pi'actice of our com-ts, in respect to this 
question, and presents his reasons for pro- 
ceeding to tlie final disposition of the cause 
without requiring the verdict of a jmy—rea- 
sons which apply with much force in the 
present case. In the case of Goodyear v. 
Day, above referred to, Mr. Justice Grier, in 
delivering the opinion of the court, said: "It 
is true that, in England, the chancellor wiU 
generally not grant a final and perpetual in- 
junction in patent cases, when the answer 
denies the validity of the patent, without 
sending the parties to law to have that ques- 
tion decided. But, even there, the rule is 
not absolute or universal. It is a practice 
founded more on convenience than necessity. 
It always rests on the sound discretion of 
the court. A trial at law is ordered by a 
chancellor to inform his conscience; not be- 
cause either partj' may demand it as a right, 
or tliat a cotu-t of equity is incompetent to 
judge of questions of fact or of legal titles. 
In the coui-ts of the United States, the prac- 
tice is by no means so general as in England, 
or as it would be here, if the trouble of try- 
ing issues at law devolved upon a different 
court Cases involving inquiries into the 
most complex and diflBLcult questions of me- 
chanics and philosophy tire becoming nu- 
merous in the courts. Often questions of 
originality and infringement of -patents do 



not depend so much on the credibility of wit- 
nesses or the weight of oral testimony, as 
on the application of principles of science 
and law to admitted facts. It is ti'ue that, 
in matters of opinion, both mechanics and 
learned professors will differ widely. But 
still, the question is not to be decided by the 
number, eredibiUty, or respectability of such 
witnesses, but by the force and weight of 
the reasons given for theu- respective opin- 
ions. It is no reflection on trial by jury to- 
say, that cases frequently occm", in which ten 
out of twelve jm-ors do not understand the- 
px'inciples of science, matiiematics, or phi- 
losophy, necessary to a correct judgment of 
the case. Besides, much of the time of 
com'ts is lost, where twelve men will not 
agi-ee upon a verdict, or where, when they 
have agreed, the conscience of the chancel- 
lor, instead of feeling enlightened, rejects it 
altogether. A select or special jury of philos- 
ophers, if they could be got, would, perhaps, 
not prove more satisfactory, or obviate the 
difficulty. In a late case, involving the va- 
lidity of Morse's telegraph patents, which 
was heard in Philadelphia, a final injunction 
was decreed without a verdict to establish 
the patents; and many other cases might be 
cited from other circuits, if necessary, in 
support of the practice, showing that tlie 
com-ts of the United States do not always 
consider it a proper exercise of their disci*e- 
tion,oto order such issues to be ti'ied at law, 
before granting a final injunction. In the 
present case, there are many reasons why 
the court will not thus exercise their discre- 
tion: 1st. Because this ease has been set 
down for final heai'ing, on the exhibits and 
proofs, without any motion or order of the- 
comrt for such an issue; 2d. After a patient 
hearing of very able counsel, and a careful 
consideration of the testimony, the court feel 
no doubt or difiiculty on these questions,, 
which would be removed or confirmed by a 
verdict; 3d. It would require three or four 
weeks, at least, to try this case before a 
jury, if this library of testimony were read 
to tliem, and at least as many months, if the 
witnesses were examined viva voce, as they 
probably would be; and, after all this ex- 
penditure of time and labor, it is even more 
than probable that, from the confusion 
created by the gi*eat length of the testimony 
and argument in court, or the force and 
effect of those urged fi'om without, no ver- 
dict woiild be obtained, and most certainly 
none that would alter tlie present conviction 
of the court." The answer of the defend- 
ants, in Goodyear v. Day, not only denied 
the allegations of the bill, but concluded by 
praying "a trial by jury of the various issues 
of fact formed by it" The defendant did 
not however, make any special motion for 
the trial of such issues by a jury; and this, 
it has been seen, was considered by the court 
as a prominent gTound for proceeding to the 
final determination of the cause without a 
ti'ial at law. In this case, no prayer for a 
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trial by a" jury is to "be found in the answer, 
and no special motion for such trial has been 
made. 

The nature of the patent right in this case 
and the character of the evidence by which 
it is to be established or overthrown, are 
such that I am quite satisfied that, upon the 
most important questions involved, the con- 
clusions of a judge, based upon repeated ex- 
aminations and comparisons of depositions 
carefully taken, reduced to writing, and read 
and approved by the deponents, after a fuU 
cross-examuiation, would, as a general rule, 
be more accurate and reliable than the ver- 
dict of a jury, which must, of necessity, be 
based upon the hasty oral examination of 
witnesses at a circuit, and be made, in the 
usual manner, after only a brief consultation. 
It is true that, in regard to the ordinary 
transactions of life, with which jm-ors are 
more familiar, the verdict of a jury is, and 
ought to be, more relied upon than the opin- 
ion of a judge, formed during the progress 
of a trial; but, I am not satisfied that an or- 
dinary jury would be the best tribunal to 
decide upon the questions of fact in this 
case— questions upon which the very full 
and yet conflicting testimony of the scien- 
tific experts may exercise a very considera- 
ble, if not a controlling, influence. This testi- 
mony ought to be attentively examined, and 
the testimony of each witness carefully com- 
pared with that of every otlier, and the gen- 
eral facts of the case; and the whole evi- 
dence ought then to be made the subject of 
deliberate consideration. This can be bet- 
ter done by a judge in vacation than by a 
jm-y at term; and, as a general rule, a judge 
is better qualified than an ordmary jury to 
investigate and determine disputed questions 
depending in part on the principles and facts 
of chemistry and of natural philosophy. The 
case wiU, therefore, be examined and dis- 
posed of without requiring the intervention 
of a jury. 

=[In disposing of the ease upon its merits, 
we shall first consider the specification and 
claim of the complainant's patent, with a 
view of determining the character and ex- 
tent of the invention patented. 

[The first claim is in these words: "What I 
claim as my invention, and desire to secure 
by letters patent, is the use of a solution of 
caustic soda (NaO) in a compartment of a 
rotary vessel, separate from that which con- 
tains the steam heat, substantially as de- 
scribed." This claim is, hi one sense, a very 
. broad one, as it does not (vmless limited by 
the words "substantially as described") re- 
strict the claim to the use of a solution of 
caustic soda of any indicated degree of 
strength, to the use of an extraordinary de- 
gree of heat, or to any particular form or 
mode of constructi'vi of a comparted rotary 
vesselj if Its construction be such as to make 
it suitable for the purpose indicated. In an- 

" [From 2 Fish. Pat Cas. 341.] 
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other respect it may be quite limited, fot 
(even when considered alone and without ref- 
erence to the claim which immediately fol- 
lows It), it is at least doubtful whether it 
extends to any use of the solution indicated, 
except in a vessel with compartments so con- 
structed and arranged that the solution is 
used in a compartment separate and distinct 
from that which contains the steam heat by 
which the solution is to be heated. This 
claim is substantiaHy for a process, that is 
for the use of a solution of caustic soda 
(NaO) in a compartment of a rotary vessel, 
separate from that in which the steam heat 
is confined when applied for the purposes 
indicated; and looking to the whole specifi- 
cation and the claims annexed, and especial- 
ly to the distinct language which expressly 
limits the process thus claimed to the use of 
a solution of caustic soda in a compartment 
of a vessel separate and distinct from an- 
other compartment, by means of which the 
required steam heat is confined and applied, 
and to the more general and comprehensive 
terms of the claim which immediately fol- 
lows it, we are inclined to think this claim 
can not be held to extend beyond the use of 
a vessel with separate compartments for the 
material to be heated, and for the steam heat 
used m the process substantially as specified. 
Such ^vessel the defendants do not use, and, 
therefore, do not infringe the first claim of 
the patent. It was m-ged by the counsel 
for the plaintiff that the use of the designat- 
ed solution, in a rotary boiler without com- 
partments and heated by a fire under or 
around the same, was but the substitution 
of fire heat as a well-known equivalent of 
the steam heat used by the patentee; but as 
neither degree of heat nor sti-ength of solu- 
tion is specified in this daim, and as it, in 
terms, expressly requU-es the use. of steam 
heat in one compartment of a vessel with 
two or more compartments, in the other of 
which the material to be heated is to be 
placed, we shall hold that this claim of the 
plaintiff's patent does not extend to, and is 
not infringed by, the use of the solution of 
caustic alkali, ]n a simple, single chambered 
rotary boiler, heated by fire heat, under or 
around the same, as practiced by the defend- 
ants. And this construction of the first 
claim of the patent is, we think, very clearly 
indicated by the different character of the 
second daim, which is broader in its terms, 
and embraces the use of the process invent- 
ed by Mellier without regard to the mode of 
applying the heat, or the particular form, or 
construction, or arrangement of the rotary 
boiler or apparatus by which the process 
may be carried on for the purposes indi- 
cated. 

[The second daim in the plaintiff's patent is 
in these words: "I also claim the within- 
described process for bleaching straw, con- 
sisting in boiling it in a solution of pure 
caustic soda (NaO) from 2° to S° Baume, at 
a temperature of not less than 310° Fahren- 
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heit, after it has been soaked and cleansed, 
and before submitting it to the action of 
chloride of lime, from 1 to 1% degrees, sub- 
stantially as described." It is evident that 
the process thus claimed includes only the 
specifled boiling of the material treated, in 
the solution and under the conditions speci- 
fied, and that the prior soaking and cleans- 
ing of such material, and subsequent treat- 
ment of it, by submitting it to the action 
of chloride of lime, as specified, are not a 
part of the process thus claimed. The soak- 
ing of the straw or other material to be heat- 
ed, like the cutting of it into short lengths 
and freeing it from dirt and dust; the sub- 
sequent washings of the material in hot and 
cold water; and the bleaching of the cleansed 
fiber by a comparatively small quantity of 
chloride of lime, after steeping it in warm 
water acidulated by sulphuric acid, are not 
portions of the process claimed and patent- 
ed; for the patentee, at the commencement 
of the specification, says his "improvement 
consists in subjecting straw, or. other such 
fibrous materials, to a pressure of at least 
seventy pounds on the square inch, when 
boiling such fibrous matters in a solution of 
caustic alkali;" and the claim, as has been 
seen, states the process for bleaching straw 
claimed in the second claim, as consisting in 
boiling it, "under the presented conditions, 
after it has been soaked and cleansed, and 
before submitting it to the action of a solu- 
tion of chloride of lime," etc.: thus limiting 
the process to the boiling, under the condi- 
tions thus indicated. The real discovery of 
Mellier, the main idea, the spirit or principle 
of his invention, was, that the known ef- 
fects of a solution of pure caustic soda, 
which had been previously advantageously 
used for boiling straw and other fibrous ma- 
terials of similar character and texture, in 
open vessels, in which the heat could be 
raised only to 212" Fahrenheit, might, by 
the use of a much higher degree of heat, not 
less than 310" Fahrenheit, be advantageous- 
ly and greatly increased; while the lessening 
of the time the fiber was subjected to the ac- 
tion of the caustic alkaline solution, and the 
use of the weaker solution, which could thus 
be advantageously used, would be less in- 
jurious to the fiber, as well as more econom- 
ical in its use and application. This was 
the discovery or principle to be developed 
and practically applied, and he embodied 
that principle and arranged and described 
the means of its practical application, for 
the purposes specified in the mode and man- 
ner particularly described in his specifica- 
tion. This mode, he says, he prefers; and 
he recommends a particular construction 
of the boiler as proper to be used in the prac- 
tical application of the leading idea and 
principle of his invention. But, aware that 
inferior forms may be devised by any me- 
chanic, and that superior forms and modes 
of construction and application may be de- 
vised after the use of his process has become 
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familiar, he very wisely makes his second 
claim broad enough to cover his actual dis- 
covery and invention, irrespective of the 
particular form or construction of the ves- 
sel in which the boiling process might be 
carried on. The invention and patent are 
in some respects like those of Neilson for 
the application to the blast furnace, of air, 
heated to an extreme degree. In a separate 
vessel intermediate the blowing apparatus 
and the point where it enters the furnace. 
In Neilson v. Harford [8 Mees. & W. 80oJ, 
the learned Baron Alderson, in respect to 
Neilson's invention and patent, said: "The 
blowing apparatus was perfectly well 
known, the heating of air was perfectly well 
known as applicable to blast furnaces; then 
what he really discovered is, that it would 
be better for you to apply air heated up to 
a red hot heat, or nearly so, instead of cold 
air, as you have hitherto done. That is the 
principle, that is the real discovery; but in 
order to take out a patent you must have 
an embodiment of the principle, and his 
embodiment of the principle is the heating 
of air in a separate vessel immediately be- 
tween the blowing appai'atus and the point 
where it enters the furnace. Then he says: 
T do not mean to claim any shape in which 
it is done; It may be done in a vessel of any 
shape, provided only you have a vessel of 
such a shape, and fire so applied as that, in 
the intermediate spaces between the blow- 
ing apparatus and the fm-nace, the air ar- 
rives at the red heat' " Webst Pat. Cas. 
337. And see the opinion of Lord Justice 
Clerk BCope on the same patent. Id. 683-685. 
[It was strongly urged by the defendant's 
counsel that "the language of the second 
claim excludes the idea of every tempera- 
ture exceeding 310° Fahrenheit;" and it was 
said, "The term 'of not less than 310° 
Fahrenheit' has no reference to higher de- 
gi'ees. It names a specific temperature and 
provides against less, without including 
more. The phrase 'not less than' fixes a 
minimum limit without regard to a maxi- 
mum." If this position Is well taken and 
can be maintained, in all its strictness, then 
most surely the patentee Is limited to the pre- 
cise heat of 310°, and any one may use what 
is substantially the patented process with 
impxmity, provided the heat employed is a 
few degrees above or below the standard 
thus set up. But we think this position can 
not be maintained. It is entirely clear that 
such was not the intention of the patentee or 
of the person who drew this specification, 
for neither could have intended so to limit 
the claim of the patent as to render it of no> 
practical value. The discovery made was 
that the higher degrees of heat and pressure 
could produce the desired result; and, while 
the minimum heat requisite to produce a 
really beneficial result was stated, no up- 
ward limit was fixed so long as the process 
carried on by that degree of heat was in fact 
a boiling process, under the conditions, in 
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substance, stated in the specification. But 
it -was urged tliat the Mellier patent was, at 
all events, limited to the pressure not ex- 
ceeding eighty-four pounds to the square 
inch, because, in his specification, he says 
that by the use of that pressure he can re- 
duce considerably the proportion of alliali. 
We think this language does not limit the 
claim, and that, notwithstanding this lan- 
guage in the specification, the propei co]i- 
struction of the claim is as above stated. 
Nor do the statements in the specification, 
that the patentee prefers "that the boiling 
should be carried on at a temperature to pro- 
duce a't or above eighty pounds pressure on 
the square inch in the boiler where are the 
fibrous materials to be acted upon," that "so 
high a temperatm-e is not absolutely neces- 
sary," and that he has "found by experi- 
ment that it is essential that a temperatm-e 
equal to seventy pounds on the square inch 
should be employed," impose any specific up- 
ward limit to the degree of heat and pres- 
sure. It was urged that the statement that 
a pressm'e of eighty pounds was imneces- 
sary, very clearly limited the patentee to 
that pressure; but we understand that the 
patentee simply states the fact that so high 
a pressure is not absolutely essential to a 
beneficial result, but that he prefers a pres- 
sm'e of eighty pounds or more to the square 
inch, and because by the increased pressure 
a better result could be produced or a saving 
of time or alkali could be efCected. Nor do 
we consider the description of the Mellier 
process contained in the specification "con- 
fused, inconsistent, indefinite, ambiguous, or 
defective." It is' sufficiently dear, precise, 
and intelligible, and though a higher heat 
than that then used by the patentee, or a 
longer boiling than he recommends may be 
requisite to produce the very best results in 
the use of the patented process, we are sat- 
isfied from the proofs, that boiling straw in 
accordance with that process, for the short- 
est time, and at the lowest pressure indi- 
cated in the specification, will produce a 
useful result, one better than that obtained 
in the same time and at the same cost by 
the use of the "open tub process," 

[This brings us to the consideration of the 
question of novelty in respect to the process 
referred to in the second claim of the Mel- 
lier patent. The Coupler & Mellier patent 
had introduced the practice of boiling straw, 
and other fibrous materials, in a pure caus- 
tic alkali (free from the presence of lime), 
for the purpose of separating the coloring 
matter and associate constituents or proxi- 
mates, from the white fiber, or cellulose; 
and this process of Coupier & Mellier ap- 
pears to have been at the date of its intro- 
duction, and until the subsequent discovery 
and invention of Mellier, the most advanced 
stage of the arts as applied to the purpose 
of manufacturing white paper from straw 
or other refractory material requiring the 
same treatment It is true that the rotary 
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boiler of SpafiEord had been invented in 1840, 
and had been used before Mellier's inven- 
tion in the manufacture of paper from other 
materials, and sometimes, perhaps, from 
straw also for boiling stock, under a higher 
pressure than that used in the open tub 
process, but we do not understand that 
Spafford invented or patented, or supposed 
that he had invented any new process, but 
simply a form and construction of boiler, in 
which, by turning of the boiler, the steam 
and the digesting liquid, whatever it might 
be, were effectually mingled with the charge, 
or material to be heated, and in which the 
material heated was thus acted upon, by the 
digesting liqtiid and heat, in a more thor- 
ough and equable manner, and with greater 
economy of heat and time, than when boUed 
in stationary open tubs or other stationary 
vessels. As we understand his specification 
and claim, no intimation is given that the 
digesting liquid should consist of a solution 
of pure caustic soda of any particular de- 
gree of sti-ength; on the contrary, he speaks 
of the digesting liquid as a solution of pot- 
ash, soda, or lime in water, nor do we un- 
derstand that he indicated any particular 
degree of heat, or any pressure equal to 
310° Fahrenheit, or had discovei'ed or in- 
tended to intimate that a high degi'ee of 
heat was useful or desirable. His only ob- 
ject was to produce, by the rotary move- 
ment of the vessel containing the charge and 
the digesting liquid, the complete inter- 
mingling of the two and the perfectly equa- 
ble action of the digesting liquid upon every 
portion of the material heated. There is 
certainly some testimony, though it is not of 
the most conclusive character, to show that 
rope and other refractory material had been 
boiled in rotaries at different pressures 
above seventy pounds, prior to the invention 
of MeUier, but the liquid used for such boil- 
ing was not a solution of pure caustic alkali 
but contained lime in considerable quantity, 
and the exti-aordinary degree of heat used 
was not regularly and uniformly attained 
and kept up, but was rather casual and in- 
cidental. We think the whole testimony 
shows that the parties directing or using 
this pressure had no knowledge of the util- 
ity of the particular process patented by 
Mellier, nor any conception of the advan- 
tages resulting ficom the use of pure caustic 
alkali and the high temperatures which he 
has recommended. 

[That paper makers and bleachers had, at 
the date of Mellier's invention, a general 
knowledge that the boiling of the material 
to be bleached, or prepared for bleaching, in 
an alkaline solution, gave efficiency to the 
action of the alkali upon such material, is 
certain; but the full and accurate knowledge 
of the state of the art before possessed by 
Messrs. Hays and Wells, the defendants' ex- 
perts, and the long-continued experiments of 
the one aided by the advice of -the other, 
for the pm-pose of discovering an economical 
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and satisfactory mode or process of making 
white paper from straw and other similar 
materials, did not enable them to reach that 
result, or lead them to adopt the process de- 
scribed in Mellier's patent They abandoned 
their experiments. They failed to produce 
TiVhite paper from straw with such eeonoTny, 
■of such quality and price that its manufac- 
ture and sale would give profitable employ- 
ment to the labor and capital required for 
that purpose, and neither they nor any of 
the several manufacturers of paper who have 
lieen examined as witnesses in this case were 
aware of the benefits to be derived from the 
use of that extreme heat, during the boiling 
process which Mellier's process requires. 
The Coupler &. Mellier process was intro- 
-tluced into this country in 1853; and although 
the invention of Spafford in 1840 of the ro- 
tary boiler for boiling rags, and its subse- 
quent use, had fiu-nished the hint and the 
means for boiling at much higher tempera- 
tures than could be obtained in open ves- 
sels, neither the defendants' expert in his ex- 
periments nor the manufacturers or the 
-workmen in the paper mills of the coimtiy, 
ever attempted to use the extraordinary heat 
now used, or the useful process invented and 
patented by Mellier. Spafford's rotary had 
been in use over fifteen years; the Coupler 
& Mellier process had been in use more than 
three years, but the Mellier process was no- 
where known or in use in the manufactm-e 
■of white paper from straw 'until after its 
invention was made known to Buchanan & 
Palser, and probably Howland, late in 1856. 
Until the defendants, in 1857, entered upon 
its use, the open tub pr(Jcess of Coupier & 
Mellier was still in general use when white 
paper was attempted to be manufactured 
from straw, and it was not until the Fi'ench 
patent of Mellier was exhibited that this 
process was known in this country. The de- 
fendants commenced the manufactm-e of 
straw paper in 1857, and on November 22, 
1859, they obtained a patent for an improve- 
ment in the manufacture of paper pulp; and 
in their specification they describe a process 
of boiling straw, in which they say they em- 
ploy sixty gallons of caustic alliali, of a 
strength indicating 3^^* to B%° of Baume to 
-every one hundred pounds of straw in a 
rotary steam boiler, and raise the pressure 
Tjy fire below tlie boiler to, from one hundred, 
to one hundred and thirty pounds, and main- 
tain that pressure for four hours. In this 
specification, they say: "A well-known meth- 
od, patented by letters patent, No. 17,387" 
(the same under which plaintiff claims), "of 
reducing straw to pulp is to employ a solution 
of caustic alkali, of a strength indicating from 
2" to B° Baume, seventy gallons of the solu- 
tion to one hundred pounds of the cut straw, 
the whole being placed in a boiler and boiled 
under a pressure of not less than 84 pounds 
for about three hoiu's, but we find in practice 
that the above method does not sufficiently 
-disintegrate the straw, nor does it sufficient- 



ly dissolve or remove the woody, aluminous 
and silicious matters, from the jibrous por- 
tions," etc. And again: "On comparison of 
the pulp produced from straw by our meth- 
od, and that made after the mode described 
in the patent before mentioned, a very mark- 
ed difi;erence in appearance is observable in 
favor of our Invention. The paper made 
from the pulp above mentioned also presents 
the same striking difference in favor of our 
improvement" This specification seems to 
show that they had been using the process 
of Mellier, for it is almost certain upon the 
proofs in this case, that in that way alone 
could they have made the discovery and com- 
parison referred to. The specification says: 
"We find in practice," etc., an allegation 
somewhat inconsistent with some of the al- 
legations of the defendants' answer, and with 
some of the positions maintained by their 
counsel on the argument. Upon the whole 
evidence in the case we think there is scarce- 
ly any reason to doubt that the process now 
used hy the defendants was founded upon 
the Mellier patent, and the knowledge of the 
process which they obtained from Buchanan, 
as shown by the testimony of Godard, of 
Parks, and of Beaumont; and that the pro- 
cess now used by the defendants is -an in- 
fringement of the patent held by the plain- 
tiff. 

[It is insisted that the defendants do not 
use the Mellier process, and various gi-ounds 
are taken upon which to maintain this posi- 
tion. It is said that Mellier steeps the sti-aw 
in warm water, and the defendants do not; 
and that MelUer uses steam heat exclusively, 
while the defendants use fire heat almost ex- 
clusively. The answer to these allegations 
is that the steeping in warm water is no part 
of the process patented, and that under the 
second claim of the Mellier patent it is im- 
material whether the boiling is produced by 
steam heat or fire heat It is fm'ther insist- 
ed that Mellier sepax-ates the alkali from the 
steam heat to prevent its being diluted, 
while the defendants admit to the solution 
all the steam they use, and that Mellier uses 
seventy gallons of the alkaline solution, from 
2° to 3" Baume, while defendants use sixty 
or sixty-five gallons at Sy^" to 3=|4" to each 
one hundred ])ounds of straw. The answer 
to this argument is that xmder tlie second 
claim of the Mellier patent, the admission or 
exclusion of the heated steam, as stated, is 
immaterial, and that the evidence satisfac- 
torily shows that by the admission of steam 
into the rotary of the defendants, the quan- 
tity of alkaline solution used by tliem is in- 
creased and its strength diminished until it 
becomes both in strength and quantity sub- 
stantially like, if not identical with, that 
which the plaintiff's patent states is to be 
employed in the process of Mellier. It is 
also insisted that Mellier's specification 
states that he boils at seventy pounds pres- 
sm:e, and regards a higher pressure as un- 
necessary except for saving alkali, while the 
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defendants boil at one hundred and thirty 
pounds pressure to improve the product; and 
that Mellier boils about three hom-s, though 
a much longer boiling is necessary to pro- 
duce a fau" result, provided tlie strength of 
alkali and degree of pressure are no ^-eater 
than lie recommends, while the defendants 
boil four hours. The patent of Mellier, it 
has been seen, does not limit him to a pres- 
sure of seventy pounds or of eighty-four 
pounds, and if the boiling for three hours 
produces a beneficial result, such as the pat- 
ent indicates, the defendants can hardly es- 
cape the consequences of infringement by 
continuing the boiling for an hour afterward 
in order to produce a better result. Even if 
it be true, as claimed, that a longer boiling 
and greater pressure produce better results 
than can be produced by boiling only three 
hom's with a pressure of seventy pounds or 
even of eighty-four pounds, we see no reason 
for holding that there is no infringement of 
the Mellier patent, when tlie boiling, which 
he recommends- should continue about three 
hours (although this time is not specifically 
mentioned in the claim), is continued for an 
hour longer than he recommends. In short 
we think the patent of Mellier is valid; that 
he is the original and first inventor of the 
process claimed therein; that his invention 
is useful aud that the process used at the 
mUls, owned and operated by the company 
in which the plaintiff is a memljer, and at 
the mills of the defendants, is in substance 
Mellier's process, as claimed in the second 
claim of his patent, and that tiie plaintifE is 
entitled to a permanent injunction, and an. 
account as prayed in his bill. 

[In reaching this result, we have not failed 
to consider the defendants' patents and their 
effect. Their patent of November, 1859, re- 
ferred to in the plaintiff's bill, by the terms 
of its specification, expressly excludes from 
its scope and operation the process described 
in the plaintiffs patent, and it was probably 
granted by the patent oflSce on the ground 
that the claim made, taken in connection 
with such disclaimer, did not conflict with 
the claims of the Mellier patent. This con- 
clusion was probably based upon the facts 
that the strength of solution in Mellier's was 
from 2° to 3° Baume, and its quantity about 
seventy gallons to the one hundred pounds of 
stock, while that in the defendants' process 
was to be from 3?^' to 3%° Baume, and its 
quantity sixty gallons to the same quantity 
of stodc; and that a higher degree of heat 
was recommended, differences which were 
probably considered sufficient to make the 
two processes substantially different In con- 
sidering the process of this patent of the 
■defendant, in connection with the Mellier 
process, and the defendants' present prac- 
tice, it is to be remembered that the specifica- 
tion directs that this stronger solution be 
placed in a boiler and heated entirely by a 
fii'e apphed below it, and without any intro- 



duction and condensation of steam from any 
other boiler to increase the quantity and 
diminish the strength of the alkaline solu- 
tion used, as has been since practiced by the 
defendants. The specification of Mellier also 
recommended a construction of the boiler 
which prevented any increase o£ quantity or 
diminution of strength in the use of his pro- 
cess; and this was desirable if the weaker 
solution of alkali recommended by him was 
to be used. The proof sfcows that by, the 
inti*oduction and condensation of steam from 
another boiler, the alkaline solution in de- 
fendants' rotary is increased about twen- 
ty per cent, in quantity, while its strength 
is consequently diminished until it is not 
beyond 3° Baume; thus making its quan- 
tity and' strength substantially that re- 
quired by the Mellier process, and the strength 
much less than that recommended in the 
defendants' patent of 1859. This shows 
that the defendants do not now in fact 
use only sixty gallons of the alkaline liq- 
uid to the one himdred pounds of stock, or 
use that at the higher strength required 
by their first patent; and, doubtless, for the 
reason that their present process (ifl sub- 
stance the Mellier process) gives a better re- 
sult. The patent to the defendants granted 
March 20, 1860, we regard as in substance 
a patent for the staple fiber produced by 
the process patented in November, 1839, and 
as standing or falling with that patent. The 
patent of July 3, 1860, describes at great 
length an ingenious and useful apparatus, 
and the particular mode or process adopted 
in its use for the purposes indicated. This 
patent does not claim the apparatus de- 
scribed (although if it was invented by the 
defendants, or either of them, it is probably 
covered by some other patent), and the spec- 
ification is not of such a character as to 
suggest that the claim was in conflict with 
that of the Mellier patent. The entire pro- 
cess described embraces the use of appara- 
tus entirely different from that particularly 
specified in the MeUier patent, and the claim 
of this patent was more hkely to be allowed 
without the consideration of the Mellier 
patent than the daim of the patent of No- 
vember, 1859, above referred to. It is not 
shown that the question of interference in 
respect to these patents of the defendants 
and the Mellier patent was ever considered 
by the patent ofiice, and if it was, there is 
no proof that the facts shown in this case 
were then presented. Our judgment is that 
these patents of the defendants ought not to 
prevent a decree for the plaintiff in this 
suit There will be a decree for a perma- 
nent injunction, and an account substantial- 
ly as prayed for in the plaintiff's bill. 

[A decree was entered in accordance with 
the opinion, but in April following the fol- 
lowing order was made: 

[On reading and fifing affidavits and no- 
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tice of motion for a stay of injunction in 
this cause, and also affidavits in opposition 
thereto, and after hearing Mr. John B. Gale, 
of counsel for defendants, and Mr. Joel TifE- 
any, of counsel for the plaintiff, it is hereby 
ordered that the injunction heretofore is- 
sued in this cause (and stayed and suspend- 
ed hy an order of one of the judges of this 
court to allow this motion to be heard), be 
further stayed and suspended until the fur- 
ther order of thi&court, or until the hearing 
and decision of this cause upon the appeal 
heretofore taken therein, in case such ap- 
peal shall be held to be "well and properly 
taken from the decree heretofore made by 
this com't in this cause, or if said appeal 
shall be held by the supreme com-t of the 
United States to have been prematurely 
talien, then that such injunction be stayed 
and suspended until the expiration of twen- 
ty days after the report of the master or 
commissioner under the order of reference 
directed by tlie decree of this court in this 
cause shall be confii-med by the order or de- 
cree of this com"t, or under the general rules 
and practice of this eom*t in equity cases, 
and if another and proper appeal to the su- 
preme court of the United States shall then 
be taken to the final decree in this cause 
within ten days after the said master's or 
commissioner's report shall stand or be con- 
firmed, then that said injunction shall be 
stayed and suspended until ten days after 
the decision of the said supreme court on 
the said appeal; provided, that this order 
shall be void and of no effect, unless the de- 
fendants, within twenty days after the entry 
of this order, shall file with the clerk of 
this court their bond in the penalty of ten 
thousand dollars, with two sufficient sure- 
ties, who shall make affidavit that they are 
respectively worth the sum of ten thousand 
dollars each over and above all their debts 
and liabilities, conditioned to pay to said 
plaintiff all damages which he may sustain 
or in any way suffer or be entitled to by rea- 
son of any infringement of the patent under 
which the plaintiff prosecutes in this suit 
or of his rights as finally determined and es- 
tablished in this cause, and, also, unless the 
defendants shall, within the twenty days 
next preceding the expiration of every pe- 
riod of fotur months after the enti'y of this 
order, file a new bond bearing date within 
said twenty days, with like penalty, sureties, 
and conditions. And the said plaintiff is to 
be at liberty to apply to this com*t or any 
judge thereof, in vacation, for a modifica- 
tion or discharge of this order, or for further 
or better secm-ity if he shall deem it expedi- 
ent to do so."] ^ 

[NOTE. For other cases involving th's pat- 
ent, see American "Wood-Paper Co. v. Glen's 
Falls Paper Co., Cases Nos. 321. 321a; Same 
V, Fibre Disintegrating Co., Case No. 320; Same 
V. Heft, Id. 822.] 

* [From 2 Fish. Pat. Cas. 341.] 



BUCHANAN (JONES v.). See Case No. 7,- 
456. 

BUCHANAN (EUTLEDGE v.). See Case 
No. 12,177. 

BUCHANAN (SMITH v.). See Case No. 13,- 
016. 



Case K^o. 2,075. 

BUCHANAN v. TKOTTER. 

[3 Betts, D. C. MS. 70.] 

District Court, S. D. New York. May 16, 1843. 

DEPOSITION'S — PlEADIXG — AmEKDMENT — COMMIS- 

siox — Extension op Time fob Retuus of — 

Laches in Procuring. 

PL. In an action by an ex collector of revenue 
in Ii-eland, against a British consul, a commis- 
sion could not be executed because defendant 
had erroneously pleaded that the moneys claim- 
ed by plaintiff were the property of the aueen, 
whereas in fact, by a local law, the moneys in 
question, being import taxes, were regarded as 
the property of the treasurer of the county. 
Held, that defendant should be allowed to 
amend his plea, and should also be granted suffi- 
cient time for the return of a new commission.] 

[2. Decision on demurrer to a special plea by 
defendant was rendered April 5; an amended 
plea was filed on the Sth; plaintiff replied Feb- 
ruary 23, the following year; and thereafter de- 
fendant obtained the issuance of a commission. 
Held, that there was no laches in procuring the 
commission.] 

[3. Defendant, having no reason, from the 
instruction given him, to doubt that the mon- 
eys in question belonged to the crown, was not 
culpably remiss in failing to plead with exact- 
ness in reference to the ownership thereof.] 

[At law. Trespass de bonis asportatis by 
James Trotter against James Buchanan, Brit- 
ish consul. Motion by defendant to amend 
plea, and annul interrogatories. Granted.] 

Mr. Charles Edwards [for defendant] moves 
on affidavits for leave to amend the special 
plea filed in this case, and also to annul the 
interrogatories formerly sent out to Irelan-d, 
or to issue a new commission. 

Mr. Bradley [for plaintiff] opposes the mo- 
tion, and reads affidavits. 

[Before BETTS, Disti'ict Judge.] 

BY THE COURT. The action is trespass 
de bonis asportatis, alleging that the defend- 
ant forcibly seized upon, and took out of the 
possession of the plaintiff, divers goods and 
chattels, and also a sum of 340 pieces of EJng- 
lish gold coin. The defendant pleaded the 
general issue, appending a motion of justifi- 
cation. He also pleaded a special plea, 
which was demurred to, and was decided by 
the court to be bad, as amounting to no more 
than the general issue. The defendant had 
leave to amend the special plea, and then 
plead over, aven-ing that, as to gold coin, the 
plaintiff ought not to recover, and because 
the queen of Great Britain, being lawfully 
possessed in Ireland of the said gold coins, 
as of her own property, casually lost the 
same there, and they came by finding to one- 
Richard Roe, who delivered them into the 
possession of the plaintiff, and the defend- 
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ant, as British consul, decreed the restora- 
tion thereof, and, for the use of the queen, 
took and carried away the said coins, etc. 
After replication to this plea, the defendant 
sent out a commission to. Ireland, accompa- 
nied by interrogatories adapted to its aver- 
ments, with the view to prove the facts 
therein set up. It appears that when the 
commission arrived it was foimd useless to 
attempt its execution, because the main fact 
on which the plea rested was misapprehend- 
ed and inaccm'ately stated. The monies, the 
subject of the issue, though raised by imports 
or taxes, did not belong to the crown, but, 
under a special local law, were regarded the' 
property of the treasm-er of the couniy of 
Meath, for purposes of general services, and 
the application is now made to amend the 
plea and notice by changing the allegation of 
o^vnership from the queen to the treasurer. 
This, so far as respects the form of the plea, 
is mere matter of circumstance, not touching 
the vital question on which- the defence is 
based, which is that the coin was pubhc 
property in Ireland, and as such was re- 
claimed, and taken from the possession of 
the plaintiff, by the defendant, the British 
consul here, by authority and consent of his 
government 

It is indispensable that the proofs should 
conform to the allegations, but in substance 
the merits in no respect depend upon the 
point whether the technical or legal property 
in the money vested in the queen, or any oth- 
er public officer, the gist of the averment be- 
ing that this was public money, and as such 
was arrested and seized here by the defend- 
ant imder the orders of his government. The 
sufficiency or pertinency of the matters plead- 
ed is not brought tmder review in the pai'ties 
all at issue upon the facts, and accordingly 
the sole consideration is whether the defend- 
ant shows plaintiff entitled to the favor of 
the court, enabling him to rectify this error 
of statement in the plea, and to have a delay 
of the trial imtil the proof may be brought 
in. The practice in all the American jmris- 
dictions is highly Uberal and indulgent in re- 
spect to the correction of errors in pleading. 
The act of congress on that head, had pre- 
scribed a broader indulgence than was sanc- 
tioned by the English statute of jeofails, or 
in those states which had adopted that act 
Act Sept 24, 17S9, § 32 [1 Stat 91]. Al- 
though the act cures only defects of form, 
yet the courts do not hesitate to follow out 
its spirit in granting amendments in matters 
of substance, up to the period that the case 
terminates in judgment Smith v. Jackson 
[Case No. 13,065]; [Wilson v. Koontz] 7 
Cranch [11 U. S.] 206; [lilossman v. Higgin- 
son] 4 Dall. [4U. S.]12; [Rutherford v. Fish- 
er] Id. 22; 1 Wash. 0. C. 372 [U. S. v. Johns, 
Case No. 15,481]; [Marine Ins. Co. v. Hodg- 
son] 6 Cranch [10 U. S.] 206. The com*ts in 
this state, and others, scai'cely weigh any 
other particular than whether the amend- 
ment asked for is necessary to bring out the 



full justice of the case on the point in con- 
testation. 4 Cow. 404; 1 Wend. 126; 2 Bin. 
291; Loring v. Gay, 9 Pick. 68; 5 Wend. 112; 
11 Mass. 121. A misdescription of a party, 
who comes in representatively, has been cor- 
rected even after verdict Wright v. Wil- 
liams, 5 Cow. 501. The English prac- 
tice is ' in substance the same; and the 
courts will not withhold the privilege of 
amending, so long as the pleadings are in pa- 
per, if a reasonable foundation is laid for the 
application, 

I am satisfied, therefore, that the defend- 
ant is entitled to the amendment he prays 
for, and, though the suit has been kept pend- 
ing a long period, there does not appear to 
be any laches imputable to the defendant, in 
taking out his commission and pm'suing it 
since issue was joined. The decision on the 
demurrer was rendered April 5, 1842, and the 
amended plea filed the 8th, to which the 
plaintiff filed a special replication February 
23, 1843, and thereafter the defendant recov- 
ered and obtained his commission. It is sup- 
posed that there is culpable remissness on his 
part in not having an exact knowledge of 
the parties before pleading, but it seems to me 
that exactness is sufficiently excused, as the 
proceedings clearly show that the plaintiff 
was treated as a collector of the queen's rev- 
enue in Ii*eland, and the money was claimed 
and arrested in his hands, as belonging to 
the crown. The plaintiff had no reason giv- 
en him, in the progress of his acts in getting 
possession of the money, to doubt the money 
alleged to have been embezzled by the plain- 
tiff belonged to the crown. He demanded it, 
in his character of consul, as the queen's 
property, from the plaintiff, on the charge 
that he (the plaintiff) had received it and 
embezzled it as part of the revenue of the 
crown; and although the plaintiff was not 
obliged to correct the misapprehension of the 
defendant in this respect, and is justified in 
law in simply resisting the acts of the de- 
fendant, and overthrowing his defense by 
any matters of law or fact which may bar 
or avoid it, yet, on addressing the equity of 
the coiurt, the defendant may crave in^3ul- 
gence in respect to a mere formality in which 
the plaintiff could have set him right, had he 
chose to do so, it being necessarily known to 
him whether he had acted as an officer of 
the queen. I think, accordingly, that not on- 
ly the amendment is to be allowed, but the 
defendant is entitied to sufficient time to ob- 
tain the return of his commission from Ire- 
land, and I shall allow until the 20th of July 
next to obtain the return of the commission. 
The defendant must pay the cost of this mo- 
tion, and costs consequent on the amendment. 
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Case No. 2,076, 

In re BUOHSTEIN. 

[9 Ben. 215; ^ 17 N. B. K. 1.] 

District Court, S. D. New York. Sept. 4, 1877. 

Baxkkuptcy— Discharge Ikadvertesti.t Grant- 
ed — Motion to Vacate. 
On the 8th of February, a discharge was in- 
advertently granted to a bankrupt, although 
specifications in opposition had been filed. No 
ruling was made on the specifications and no 
trial on them was had. Afterwards, on the 
faith of the discharge, the bankrupt borrowed 
money, and with it went into a new business, 
as a partner with two other persons, and con- 
tracted many new debts, both as a member of 
the firm and individually. On the 29th of June 
following the discharge, the creditors who filed 
the specifications moved to vacate the dis- 
charge, alleging that the fact of the discharge 
did not become known to them or their solicitor 
till the 23d of June. No proceeding was taken 
in time to review in the circuit court the grant- 
ing of the discharge: Beld, that the motion 
must be denied. 

[In bankruptcy. Motion by a creditor of 
Emanuel Buchsteln, a bankrupt, to vacate 
the discharge. Denied.] 

D. M. Porter, for creditor. 
A. J. Dittenhoefer and M. H. Regensbur- 
ger, for bankrupt. 

BLATGHFORD, District Judge. In this 
case a creditor filed specifications against 
the discharge. The papers came before the 
judge, but the specifications were ovei'looked, 
and no trial was ordered or had upon them, 
and, on 8th of February, 1877, a discharge 
was granted. On the next day the bank- 
rupt was notified of his discbarge, and in- 
formed bis counsel of it, and of the fact that 
-certain of his friends were ready and willing 
to assist him to enter into business again, 
and his counsel advised him that the dis- 
charge had freed him from all his prior obli- 
gations and debts, and that he could safely 
«nter into business, and that his friends 
could safely loan him money for that pur- 
pose. Thereafter, and on the faith of the 
■discharge, and on such advice of counsel 
communicated by the bankrupt to his 
iTiends, he received loans of money from 
them to enter into business; and, on or 
about the 31st of March, 1877, entered, with 
such assistance, into copartnership with two 
other persons, to make compressed yeast, at 
Mount Vernon, N. Y. Since that time such 
business has been carried on, and the bank- 
rupt has contracted many new debts as a 
member of such firm and individually. The 
banki'upt makes oath that all his proceedings 
in procuring his discharge were in good 

^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
•ed by permission.] 



faith; that the new obligations entered into 
by him were entered into in the belief that 
his discharge was irrevocable, except for 
fraud in procuring it; that the fact of his 
discharge was known to many of his cred- 
itors, and to most of his friends and ac- 
quaintances; that the fact that he intended 
to go into said business and did go into it 
was also well known; and that he entered 
into the same publicly, and the firm, under 
its copartnership name, has carried on said 
business publicly since said time. 

A motion is now made in behalf of the 
creditor who filed the specifications, to set 
aside the discharge, or declare it null and 
void, because it was gi'anted without a ti'ial 
on the specifications. The application is 
founded not on a petition by the creditor, but 
solely on an affidavit made by his solicitor, 
setting forth, that up to the 23d of June, 
1877, such solicitor had no knowledge, in- 
formation or belief that any discharge had 
been granted to the bankrupt; that on that 
day the counsel for the banki-upt stated to 
such solicitor that the bankrupt had been 
discharged; that such solicitor had no notice 
that the specifications were to be presented 
to the court; that he is informed that the 
creditor whom he represents did not know 
of the discharge; that the bankrupt and his 
counsel knew of the filing of the specifica- 
tions and of their contents; and that the 
discharge was erroneously and irregularly 
granted, because the specifications were 
overlooked by the judge, and there ought to 
have been a trial on them before the grant- 
ing of the discharge. No fraud or deceit on 
the part of any one is alleged. After the 
specifications were filed, and before the dis- 
charge was granted, the counsel for the 
bankrupt informed him that the specifica- 
tions were, in their opinion, too vague, in- 
definite and general, and the com-t would 
not order a trial upon them. 

Assuming the specifications to have been 
triable, the error or irregularity in gi-anting 
a discharge was one which was the subject 
of review by tbe circuit com't. Under the 
rule of the circuit court in force when the 
discharge was gi-anted, proceedings for a re- 
view were required to be taken within ten 
days after the granting of the discharge. 
No such proceedings were taken. Moreover, 
the opposing creditor has been guilty of 
laches. The discharge was gi-anted Febru- 
ary Sth, and the papers for this application 
were not served till June 29th following. 
It was as open to the creditor as it was to 
the bankrupt to learn what was being done 
in respect to the application for a discharge 
—whether the papers had been sent to the 
court by the register or not, and, if sent, 
whether a trial had been ordered or not. 
It may very well be, that, if this application 
had been made promptly after the discharge 
was granted, and before the bankrupt had 
acted on his discharge in the manner above 
set forth, the com"t would have exercised 
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tliti power of setting aside the discharge for 
the pui'pose of having a trial on the specifi- 
cations. But, under the circumstances of 
the case, this ought not now to he done. 
It makes no difference that the creditor and 
his solicitor may not have actually known of 
the granting of the discharge imtil the 23d 
of June. The operation of the delay is as 
injiu'ious towards the bankrupt as if the de- 
lay had been in fact intentional. The means 
of knowledge in the public records of the 
com-t and of the register were open to the 
creditor, and it is not asserted that any in- 
quiry -was made. The motion is denied. 



Case N^o. 2,077. 

BUCHTEL V. iVIASON LUMBER CO. 

[1 Flip. G40;* 23 Int. Rev. *Rec. 120; 2 Cin. 
Law Bui. 71; 9 Chi. Leg. News, 225.] 

Circuit Court, W. D. Michigan. 1877. » 

CoNTiiACT OF Sale, Written— Evidence to Vary 
— fAUOL Wakraxty, Guaranty — License to 
Remove as Consideration Therefor — De- 
fenses. 

1. Where a parol warranty is made at the 
time of a written contract of sale, in the ab- 
sence of fraud or mistake, such a fact cannot 
be shown, if it varies, contradicts or adds to the 
written contract. 

2. Where there was a contract in writing to 
sell pine lands but a prohibition of removal of 
the timber, and a third party guaranteed the 
payments stipulated in the contract, and upon 
so doing permission was given to enter upon, 
cut and remove the timber: EcM, that the li- 
cense to remove the timber was the considera- 
tion for the guaranty, and to permit a parol 
warranty of the amount of timber to be shown 
as the consideration would be improper. 

3. A breach of warranty is not a, good de- 
fense in such case if its purpose be to set up a 
partial failure of consideration, unless the de- 
fendant can maintain a cross action for the 
same, 

[See note at end of case.] 

[At law. Action by William Buchtel 
against the Mason Lumber Company upon 
an instrument of guaranty. There was a 
verdict for plaintiff, and defendant moves for 
a new ti'ial. Motion denied.] 

Taggart, Simonds & Fletcher and D. D. 
Hughes, for plaintiff. 

Smith, Nims & Irwin, Eggleston & Klein- 
haus, and E. A. Storrs, for defendant 

WITHBr, District Judge. The questions 
presented by the motion for a new trial in 
this case are purely legal ones. Evidence of- 
fered by defendant was not admitted, and as 
it constituted the sole ground of defense, a 
verdict was rendered for the plaintiff. EiTor 
in excluding the offered evidence is the sole 
ground of the motion. 

That the verdict operates as a hardship 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission,] 

- [Affirmed by supreme court of United States 
in ^lason Lumber Co. v. Buchtel, 101 U. S, 
C38.1 



upon defendant is apparent, and in such 
cases a court naturally seeks for some law- ■ 
,ful way to afford relief. The evidence re- 
jected at the trial, was defendant's offer to- 
prove a parol contract of warranty by plain- 
tiff, made contemporaneous with the writ- 
ten contract of guaranty made by defendant 
to plaintiff. The facts developed at the 
trial and the manner in which the question 
arose will appear from a statement of the- 
case. September 23, 1874, plaintiff contracted 
in writing to sell" to the Big Rapids Improve- 
ment and Manufacturing Co., a corpox-atioa 
doing business at Big Rapids, Michigan, of 
which Stephen Bronson was vice president 
and agent, eight descriptions of land, com- 
prising six hundred eighty-one and 85-100' 
acres, and to give conveyance after full pay- 
ment of the pm'chase price. The Big Rap- 
ids Improvement and Manufacturing Com- 
pany agreed to pay tlierefor $12,273.84 as 
follows: $3,ao8.46, January 3, 1875, with in- 
terest, and the balance in three equal annual 
installments, the first thereof on the 23d day 
of September, 1875, with interest, etc. The 
contract contained this stipulation, viz.: "No 
timber is to be cut or removed from said 
land without the written permission of first 
party endorsed on this contract;" Buchtel, 
the plaintiff, being the party of the first 
part. It may be assumed that the object of 
the purchase was mainly the timber supposed 
to be on the land; this we think is apparent 
from the terms of the guaranty subsequently 
given by defendant, and which formed the 
subject of this suit 

On the 2oth of September, two days after 
the date of the contract, Bronson and Buch- 
tel were at Muskegon, Michigan, and the 
following instrument of guaranty was exe- 
cuted, by which t3ie Big Rapids Improve- 
ment and Manufactiiring Company assigned 
said land contract to the Mason Lumber 
Company, defendant in this suit, and the 
latter company, which is a corporation doing 
business at Muskegon, of which Lyman G. 
Mason is president and agent, guaranteed 
IKiyment to Buchtel of the pm-chase price 
of the land, Buchtel joining in the instru- 
ment for the pm'pose of giving permission 
to enter upon the lands, and cut and remove 
timber therefrom. 

The instrument is as follows: "Muskegon, 
Mich., Sept 25, 1874. In consideration of 
the sum of one dollai", the receipt of which 
is iiereby acknowledged, by the Big Rapids 
Imp. and Manufg Co., and for other valua- 
ble considerations, the Big Rapids Imp. and 
Manuf'g Co. hereby assigns the contract 
hereto attached, of date ^ept. 25, 1874, be- 
tween William Buchtel, of Akron, Ohio, and 
said Big Rapids Imp. and ilanuf'g Co. The 
said Buchtel hereby assenting to this assign- 
ment with the understanding that said Ma- 
son Lumber Co. hereby guarantees the pay- 
ments as stipulated in said contract, upon 
which guaranty permission is hereby given 
to enter upon, cut and remove the timber 
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upon the lands embraced in said contract 
hereto attaclied. It being understood and 
agreed tliat as fast as the timber is cut and 
removed from said land or any part thereof, 
the pm'chase price shall be due and payable, 
that is to say, for all said land "which may 
be cut before the 23d day of Sept, 1875, the 
full purchase price shall be paid on that 
date." Signed: "Big Eapids Imp. and M'f'g 
Co., by S. Bronson, Vice President. William 
Buchtel. Mason Lumber Co., by Thos. Mun- 
roe, Sec'y." 

The suit was upon this guaranty. Plain- 
tiff to prove his case, read in evidence, the 
land contract of Sept. 23, 1874, between him- 
self and the Big Eapids Imp. and Mf 'g Co. ; 
the assignment thereof, which, though the 
^Slason Lumber Co. is not named as the as- 
signee therein, was treated as the assignee; 
the guaranty of defendant and plaintiff's 
perjnission therein contained that the timber 
on the Jands described in the contract might 
be cut and removed; also, a stipulation filed 
in the cause admitting that the timber on 
the contract-lands was all cut and remove'd 
in 1874 and 1875, prior to the commencement 
of this suit and prior to Sept. 23, 1875; and 
lastly a judgment with the records and files 
in a suit in this com't brought by plaintitf 
against defendant upon said guaranty, to 
recover the fii'st installment of the pm'chase 
price of said lands, stipulated in said land 
conti-aet of Sept. 23, 1374, of $3,068.46, and 
interest due January 1, 1875, and in which 
suit plaintiff recovered judgment.^ 

In that suit, defendant, under the plea of 
the general issue, gave notice and offered 
proof as appears by the records and files in 
the case, of "falcse and fraudulent represen- 
tations, uudertakiogs and promises" by 
plaintiff in procuring the guaranty— and the 
referee who tried the case found there were 
no fraudulent representations, hence such 
judgment was offered and received as res 
judicata on the question of alleged fraud on 
the part of plaintiff in connection with the 
instrument of guaranty. 

Plaintiff claimed the judgment was also 
res judicata upon the question of warranty 
interposed in this suit by way of defense, 
but we held tliat the referee did not decide 
that question, and therefore limited the 
effect of the former suit to the question of 
fraud. 

In the present suit defendant, by way of 
notice, has pleaded as a defense to the ac- 
tion, that plaintiff, knowing the inducement 
for defendant's executing the guaranty, was 
to obtain the amount of timber which was 
represented to be on .said lands, viz.: 5,700,- 
000 feet, and to induce defendant to make 
said guaranty, warranted that said repre- 
sentations were true, and that said lands 
would yield 5,700,000 feet of merchantable 
pine, whereas they only yield 1,100,000 feet; 
by reason of which representations and war- 

' [See note at eod of case.] 



ranty by plaintiff, defendant was induced to, 
and did execute said guaranty, which rep- 
resfintations were untrue, etc., by reason 
whereof defendant has sustained damages, 
which he will recoup in this action, etc. 

Under this notice defendant then offered 
to prove, by Stephen Bronson, that at the 
time of the execution of said contract of 
guaranty— plaintiff, by parol, warranted to 
defendant that there were 5,700,000 feet of 
pine timber on said lands. For the purpose 
of proving such warranty, defendant offered 
to show by the witness, that the written as- 
signment by the Big Kapids Improvement 
and Manufacturing Company of said land- 
contract to defendant, was intended only as 
security— that, the leading inducement for 
defendant's guaranty was the quantity of 
timber represented as being on said lands; 
and further offered in evidence a plat of 
said lands, upon the particular descriptions 
of which were figures indicating the quan- 
tity of timber thereon, aggregating 5,700,000 
feet, and offered to prove that said plat was 
present at the time of the negotiations, was 
used to show the quantity of timber on the 
lands— that said plat belonged to plaintiff 
and constituted his representations. But it 
was conceded that the plat had not been in 
plaintiff's possession for a year or more, 
and that Bronson produced it on the occa- 
sion of said negotiations, and that the 
figures on the plat had been changed since 
it left plaintiff's possession. Defendant also 
offered to prove the actual quantity of tim- 
ber upon said lauds at the date of the con- 
tract of guaranty. 

■\Ve held the evidence not admissible, upon 
the well settled rule that parol contempora- 
neous evidence cannot be allowed to contra- 
dict, add to, or vary the terms of a valid 
written instrument, and that the evidence 
offered w^ould, if admitted, both conti'adict 
and vary the written contract of guaranty. 

Because of such ruling tliis motion has 
been made for a new trial, and it is m'ged: 
First, that as a contract of warranty neetl 
not be in writing, parol evidence of such 
contract is admissible, and especially if the 
Avarranty constitutes or is a part of the con- 
sideration for the written contemporaneous 
contract: second, that it is competent for 
the purpose of showing the consideration 
upon which the contract of guaranty was 
made, and that there has been a failure of 
consideration. 

The authorities upon both sides have been 
very fully presented by learned counsel, and 
examined and considered. Were they not 
so numerous, we should take pleasure in 
giving an analysis of and our views upon 
them. We have not the time now, inas- 
much as an early decision %s desired, before 
the time shall expire for filing a supersedeas 
bond on a writ of error to the supreme court, 
should either party desire a review. 

We understand the law to be well settled 
that where, from the natm*e of the instni- 
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ment and what it contains, the whole con- 
tract must be presumed to have heen re- 
duced to writing, parol proof cannot he giv- 
en of what was sjtid, or of any oral agree- 
ment made previously or at the same time, 
which would have the effect to contradict, 
add to, or vary, the written contract, the 
presumption being in such cases that the 
writing contains the entire agreement of the 
parties as finally concluded between them, 
and they are estopped from denying it 
This rule does not, however, prevent the 
pai'ties from showing fraud in secm*ing the 
contract 1 Greonl. Ev. § 2T5; Van Ostrand 
V. Reed, ] TVend. 424, 431; Mumford v. Mc- 
Pherson, 1 Johns. 414; India Rubber Co. v. 
Adams, 23 Pick. 257; Smith v. Dallas, 35 
Tud. 255-260; Robinson v. McNeil, 51 111, 
225; Helmei'ichs v, Ghreke, 56 Mo. 79; Ran- 
dall V. Rhodes [Case No. 11,556]; Dean v. 
Mason, 4 Conn. 42S; Slartin v. Hamlin, IS 
j\Iich. 354; Vanderkarr v. Thompson, 19 
Mich. 82. 

In Oeh-icks v. Ford, 23 How. [64 U. S,] 49, 
which presented the question, whether it 
was admissible to show by parol evidence, 
an understanding of the parties that the con- 
tract was mad3 &ubject to a certain usage, 
the supreme court of the United States at 
page 64, say: "Any conversations and verbal 
imder,standings between the parties at the 
time were merged in the contract and parol 
evidence is inadmissible to engi-aft them up- 
on it" 

The matter sought fo be shown by defend- 
ant, in the case at bar, was parol warranty. 
It is argued that warranty may be shown by 
parol because it is not a contract required to 
be in wi'iting. This general rule is not 
disputed. Again, it is contended that the 
parol warranty may be proved for the pur- 
pose of showing failm*e of consideration. 

Cases are cited in support of this proposi- 
tion, but mainly they come within the cate- 
gory of cases where the instrument was exe- 
cuted, not as the conti*act of the parties, but 
in execution of some of the terms of a con- 
tract—as a deed, mortgage, note, or the like 
—and which do not pm-port to state the 
agreements and understanding of the par- 
ties. In contracts of sale between vendor 
and vendee, waiTanty may be shown, ei- 
ther to limit the amount of recovery, or to 
defeat the action altogether, depending upon 
whether warranty and breach show total or 
partial failure of consideration. But nev- 
ertheless, a parol warranty cannot be shown 
for any purpose, in the absence of fraud or 
mistake, if the effect will be to conti-adict 
add to, or vary the terms of a written con- 
tract between the parties made at or previ- 
ous to the time of entering into it— certaijily 
not unless the warranty and breach amount 
to a total failure of consideration. The 
com-ts of Pennsylvania have, however, per- 
mitted parol evidence to show the entire 
agreements of the parties, when the writ- 
mg does not contain them, in a class of 



cases, and perhaps it is difficult to say where 
they dra'W' the line. 

Such was the rule held in Powelton Coal 
Co. V. McShain, 75 Pa. St 245, which was a 
suit for carrying goods. Defendant set up, 
by way of defense, that the freighting was 
done under a written contract, and intro- 
duced and proved the conti-act Plaintiff 
then showed that the original conti'act was 
an oral one, and that subsequently plaintiff's 
agent reduced it to writing, and it was 
signed by the parties. But defendant prov- 
ed that a matei'ial stipulation as to the time 
when the coal was to' be delivered to be car- 
ried, was omitted, and instead was inserted 
words which permitted the company to de- 
liver the coal at such times as it might de- 
sire. That defendant when signing the con- 
tract discovered the change and, called at- 
tention to it, when plaintiff's agent replied, 
"that is understood," and said the company 
intended to furnish the coal within the time. 
The court held that evidence to show what 
the oral agreement was, was admissible, on 
the groimd that to take advantage of the 
omission in the contract, as reduced to writ- 
ing, was a fraud on the defendant. If it 
was a fraud on defendant, then the case is 
within the rule which is always applied to 
defeat fraud in contracts. 

The case of Weaver v. "Wood, 9 Pa. St 
220, is cited by defendant Weaver held a 
lease of Wood's premises and gave a writ- 
ten surrender of the lease for the expressed 
consideration of one dollar, and a release 
from payment of rent At the same time 
Wood agreed by parol, that he would build 
anotlier hotel on the same premises to re- 
place one burnt, and give Weaver another 
lease of the premises at a fair rental. Wood 
built and leased to a stranger. Weaver 
sued on tlie parol agreement for a lease. 
The court held, that "the executed contract 
and the executory one are distinct and with- 
out connection, fui-ther than that the former 
is the consideration of the latter," and that 
Wood could not insist that his promise was 
conti-olled by the consideration of the siu*- 
render. 

"Whatever may be said of the reasoning of 
the 'case and its conclusions, we do not think 
it should be allowed as authority for permit- 
ting a written contract which, purports to 
give the agreements of parties', to be con- 
tradicted, or varied by a parol contempora- 
neous contract. 

Defendant also cited, Basshor v. Forbes, 
36 Md. 154. A corporation purchased by one 
of its ofBcers and stockholders, a steam engine 
of plaintiffs, it being agreed that plaintiffs 
would alone look tO' the corporation for pay- 
ment, but subsequently sought to hold the 
stockholders individually liable, as they had 
not paid in fuU their subscribed stock. The 
court held plaintiffs bound by their agree- 
ment to look to the corporation alone, and 
that they coiild not recover from the stock- 
holders. The groimd of the decision was, 



BUCHTEL (Case No. 2,077) 



[4 Fed. Cas. page oUJ 



that the oral agreement was as to collateral 
matters about which the written contract 
was silent. The oral agreement did not tend 
to conti-adiet, add to, or vaiy the written 
contract for the sale of the property, for 
there was no contract-liability of the individ- 
ual stockholders. They were liable, if at all, 
npon general principles which hold owners 
of unpaid stock for the obligations of the 
corporation to the extent of such unpaid 
stock. 

The court say, "it is well settled by the 
most unquestionable authorities, that proof 
is admissible of any collateral parol agree- 
ment, or independent fact, which does not 
interfere with the terms of- the written con- 
tract, though it may relate to the same sub- 
ject matter." The case in nowise supports 
defendant's case, and is not in conflict with 
the rule we have stated. 

The case of Lockwood v. Canfield, 20 Cal. 
126, cited by defendant, is not in conflict 
with tliat rule. The com-t held that the tes- 
timony did not tend to contradict or vary the 
terms of the written insti'ument of assign- 
ment. They say, "the principle upon which 
the evidence was admitted, rests upon an 
exception as well established as the rule it- 
self." And fm-ther, that, "the principle in- 
volved is tlie same as that which permits 
the introduction of similar evidence, to prove 
that a deed, absolute on its face, was intend- 
ed as a mortgage." We shall not attempt to 
go further by way of comment on the cases 
cited by defendant. 

It may be conceded that the general rule 
is-, that a defendant may show any matter 
which reduces, limits or defeats a recovery 
by way of failure of consideration, total or 
partial, ov that the contract has not been 
fully performed, or a breach of some stipu- 
lation of tlic contract or warranty, and 
breach and misrepresentation and fraud at 
the inception of the contract. But, never- 
theless, where there is a written contract 
which purports to give the agreements of 
the parties, the rule is equally well settled 
that that is not only the best, but the only 
evidence of tlie agreement of the parties. 
Tliis rule is one "which is intended to ^\g 
stability to the transactions of life by en- 
abling men to put their acts and agreements 
in a form that shall be beyond the reach off 
the uncertainty incident to oral testimony, 
and would be of comparatively little value 
if witnesses could be called to prove that 
stipulations which have been omitted, were, 
notwithstanding, meant to be as binding as 
if they had been set forth in terms." 2 
Smith, Lead. Cas. 7S0, 729. 

"What right, then, has defendant to say 
that the contract of guaranty shall not be 
enforced according to its terms? 

The only reason given is, that there was 
a contemporaneous oral agreement on the 
part of plaintiff which has not been kept. 
In other words, that he warranted there 
were 5,700,000 feet of timber on the contract 



lands, whereas there were but about 1,000,- 
000 feet, and that this amounts to a failure 
of consideration. 

There was not a total failure of considera- 
tion, even under the claim of defendant, a& 
to what constitutes the consideration; be- 
cause it is admitted by the pleadings that 
there were over a million feet of timber, 
and that all the timber has been cut and re- 
moved under the license given by plaintiff. 
There was, then, adequate consideration. 
There is no question of fraud in the case, and 
if the consideration for the guaranty was 
the timber which defendant expected to 
realize from the land, then at best the claim 
can be regarded as only a partial faUm'e of 
consideration. But in our view, the question 
is not one of partial failm-e of consideration. 
The consideration stated in the wi-Itten con- 
tract for the guaranty, is the license given 
by plaintifC to cut and remove the timber. 
On the contract thus made and its stipula- 
tions, plaintiff had a right to rely. To per- 
mit parol evidence of warranty as to the 
quantity of timber to be shown, and that 
such warranty constituted the consideration 
for the guaranty, would be to contradict 
and vary the terms written and signed by 
the parties. 

Defendant purchased the land contract 
from the Big Kapids Improvement and Slan- 
ufacturing Company. All that the Mason 
Lumber Company bargained for with plain- 
tiff, was the license to cut and remove the 
timber from the lands. For this license, ac- 
cording to the contract of guaranty, de- 
fendant promised to pay plaintiff the pur- 
chase price of the lands stipulated in the 
land contract. Plaintiff held as security for 
that purchase price, the provision in the land 
contract against cutting and removing tim- 
ber. This security he surrendered for de- 
fendant's guaranty. 

All this is apparent from the face of the 
two written contracts. We hold, tlierefore, 
that nothing can be shown which contra- 
dicts the stipulated agreements of the par- 
ties, whether it touches the consideration or 
otherwise, so long, at least, as the proposed 
evidence does not tend to show total failure. 
The license given by plaintiff in any event 
must be conceded to enter into the consid- 
eration for the guaranty, hence, again it is 
obvious there can be no claim of total fail- 
ure of consideration. Whether parol war- 
ranty could be shown for the purpose of 
establishing partial failure of consideration 
under a proper notice of that defense, de- 
pends upon whetlier defendant can maintain 
a cross-action for his damages, on account 
of the alleged breach on the part of plain- 
tiff.t- Mumford v. McPherson, 1 Wend. [1 
Johns.] 414; Withers v. Green, 9 How. [50 
U. S.] 213. If defendant could maintam 
such cross-action, then he is entitled to set 
up the warranty and breach and recover his 
damages in this suit But upon the princi- 
ple which we have stated, tliat to do so 
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would contradict tlie written contract, we 
hold a cross-action coiild not be maintained. 
The motion is therefore denied. 

[XOTE. On writ of error by defendant, the 
stipreme court affirmed the judgment below, 
and held tliat the judgment in the former case 
was conclusive as to the defense of inducement 
to make the contract of guaranty by the fraud- 
ulent misrepresentations of the plaintiff as to 
the quantity of merchantable timber on the 
land, and also to the defense that such false 
and fraudulent representations amounted to a 
warranty, for the breach of which the plain- 
tiff in error was entitled to recoup the dam- 
ages sustained. The supreme court further 
held that the finding of the referee that none 
of the alleged misrepresentations were made 
by plaintiff, having the effect of the verdict of 
a jury, and having been incorporated in the 
judgment record, was conclusive in all subse- 
quent controversies between the parties as to 
the facts so found. Mason Lumber Co. v. 
Bnchtel, 101 U. S. 638. 

[Defendant had brought error from the judg- 
ment rendered for the first installment, which 
judgment was likewise affirmed by the supreme 
court, on the ground that the alleged misrepre- 
sentations were not made by plaintiff, who 
beld the contract, nor did they relate to the 
permission to cut and remove Uie timber; that 
neither as to the nature nor value of his reserv- 
ed right to withhold such permission were any 
misrepresentations made by him, nor was there 
any misapprehension of the nature and extent 
of the guaranty assumed; and that whatever 
related to other matters which took place be- 
tween the two companies was unknown to him. 
On this appeal the plaintiff in error insisted that 
the report of the referee, to whom the issues 
were referred by consent, and upon which 
the judgment was entered, was fatally de- 
fective, because finding certain facts infer- 
entially and not directly. The supreme court, 
while agreeing with the contention as to the 
defectiveness of the report, held that the de- 
fects indicated should have been brought to the 
attention of the court below, which could have 
required more definite findings by the referee, 
and that the defects could not be considered for 
the first time in the appellate court. Mason 
Lumber Co. v. Buchtel, 101 IT. S. 633.] 



Case ISTo. S,078. 

BUCK et al. v. CHESAPEAKE INS. CO. 

D- IT. S. Law Int. (1S29) 313.] 

Circuit Court, D. Maryland. 

INSCRAKCE — Representation to Procdke — Cus- 
tom AND Usage. 
[At law. Action on a policy of insm:ance. 
Verdict and judgment for plaintiffs.] 

Hoffman and Mayer, for plaintiffs. 
Wirt, Purviance, and Meridith, for defend- 
ant. 

The very interesting cause of [Benjamin] 
Buclc and [Thomas] Hedrick (use of [Daniel] 
/Fitch and [Gregoilo] Medina) v. The Chesa- 
peake Insurance Company was decided 
yesterday morning for the plaintiffs. It 
was argued with equal confidence (as usual 
in such cases) on both sides, and involved 
the question whether policies "for whom it 
4FED.CAS. — 35 



may concern," cover belligerent property, in 
the absence of a warranty or dear represeji- 
tation of neutrality; and also the question? 
whether a certain letter written to Fitcb,. 
amounted in law to a representation that 
there was no Spanish property. These points^ 
having been decided by the supreme com-t 
in favor of the plaintiffs,^ a new and substan- 
tive representation was set up, and muel> 
discussion of law and fact arose as to the- 
nature of representations; whether any al- 
legation can amount to a representation,, 
where it is accompanied by the statement 
of such inferential reasons as manifest strong: 
belief on the part of the applicant for in 
surance, but not positive knowledge. The 
fact whether the alleged representation took 
place on the execution of the first or sec- 
ond policy, was strongly pontested, the first 
being for Spanish, and the second for 
American account; and the representation, if 
made on the 6th May, the date of the first 
policy, would (if material) annid the first 
and larger policy. The plaintiffs' counsel 
contended, with much zeal, that the allegecl 
representation must have occurred on the- 
24th May, when the second policy was ef- 
fected, and that the representation itself 
(whenever it occmrred) was wholly immate- 
rial, if the jury should believe from the 
strong evidence in the cause, that the pre- 
mium of insurance would have been the 
same, or le-ss, had it been expressly declared 
to be on Spanish accoimt, but documented! 
as American, and on board of an American? 
vessel. There was much evidence on this, 
point, which, however, was confined to orr- 
ders accepted, or policies , executed by the- 
defendants, though the coturt's permission 
was more ample, and allowed the practice- 
of other offices to be enquired into, with a 
view of showing the absolute immateriality 
of the risk, and that the relation subsisting 
in 1822, and up to this period, between the 
Spanisij colonies and the mother country, was 
not such a one as the offices, and the office 
of the defendant in particular, regarded as? 
creative of a belligerent risk. The jury re- 
tired on Tuesday evening at about six o'clock,, 
and rendered their verdict yesterday morning- 
at the opening of the comrt, being in their- 
room upwards of 41 hours, that is, two- 
nights, and part of three days. We are 
pleased to state that the barbarous relic of 
ancient days was not so tenaciously adhered; 
to, as to deny the jury necessary food, &c.^ 
and thus to starve them into unanimity- 
Still their hours must have hung on some- 
what heavily. The duty of jurymen, solemn- 
and important, was zealously sustained on 
the present occasion, and a verdict was ren- 
dered for the full amount of the plaintiffs*" 
claim, ?11,200. 

^ [1 Pet (26 U. S.) 151.] 
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Case No. 3,079. 

BUCK et al. v. COBB et al. 

[Brunner, Col. Cas. 550; ^ 9 Law Rep. 545.] 

Circuit Court, N. D. New York. 1847. 

^Patents — Injunction against Agent Selling 
Infringement — Pakties to the Bill to Re- 
strain Inpuinqement — Injcnction to Restrain 
Infringement, When Granted. 

1. An agent who merely sells an article 
which is an infringement of a patent, is a joint 
trespasser with the manufacturer of the same, 
and an injunction will lie as well against the 
former as the latter. 

[Cited in Potter v. Crowell, Case No. 11,323.] 
[See note at end of case.] 

2. A person interested in a patent though not 
within the particular district in which the suit 
is brought, may be made a party to a bill to re- 
strain infringement in such district. 

3. An exclusive possession of long duration 
under a patent is ground for granting an in- 
junction to prevent an infringement, without 
obliging the patentee previously to establish his 
right at law. 

[In equity. Bill by Darius Buck and oth- 
ers against Cobb and others to enjoin in- 
fringement of a patent. Complainants 
moved for a preliminary injunction. Mo- 
tion gi-anted.] 

The complainants filed their bill, setting 
forth that previously to the 20th of May, 
1839, the complainant, Buck, was the invent- 
or of improvements in a cooking stove, for 
which he, on that day, obtained a patent [No. 
1,157]. Copies of the letters patent and 
specification were annexed. The specifica- 
tion claimed as the invention, the extending 
of the oven under the apron, or open hearth 
of the stove, in combination with reverber- 
ating flues for conducting the heat, etc., tm- 
der the oven into a hot air chamber, in front 
of the oven under the hearth. The stove 
made according to this patent is known as 
Buck's cooking stove. The bill further set 
forth that the improvements were put into 
use soon after the patent was obtained, and 
were useful and of great value, and a soiu'ce 
of profit to the patentee. The bill was ac- 
companied by various affidavits, setting 
forth the title of the complainants and the 
infringement of the patent by the defend- 
ants. It appeared from them that the com- 
plainants were the joint owners of the pat- 
ent for the whole United States, although 
the complainant Buck had no interest in 
the same within the city and county of Al- 
"bany, and that the defendant Cobb was en- 
gaged in the city and county of Albany, in 
manufacturing stoves of a patent known as 
Hermance's patent, claimed to be made un- 
der a patent obtained by one John C. Her- 
mance, later in point of time than Buck's pat- 
ent, w^hich stoves the defendant Hermance 
was engaged in selling in various parts of the 
country. Those stoves, as the complainants 
alleged, embraced the improvements patent- 
ed by Buck, and were a violation of his 

^ [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



patent. It further appeared that an action 
at law in the circuit com't of the United 
States, for the northern district of New 
York, had been instituted against the de- 
fendants, for a violation of Buck's patent, 
which was tried at Albany, in October, 1845. 
But the jury did not agree upon a verdict. An- 
other trial was had at Albany, in October, 
184G, and the jm-y again failed to agree. The 
complainants had already incm'red in prose- 
cuting the litigation some twelve hundred 
dollars of costs, and had paid out four hun- 
dred and fifty dollars for counsel fees. It 
also appeared that in July, 1846, an injunc- 
tion had been granted by the circuit court 
of the United States for the district of Ohio, 
restraining certain parties from making 
stoves embracing a part only of the improve- 
ments patented by Buck. [See Buck v. Gill, 
Case No. 2,080.] The bill prayed for an in- 
junction. 

The defendants resisted the motion for an 
injunction on several grounds, and contend- 
ed: 1st. That they were not joint trespass- 
ers, and not liable to be jointly sued, Her- 
mance selling only as agent stoves manu- 
factui-ed by Cobb, and having no intex'est 
whatever in the stoves made and sold. 2d. 
That Darius Buck, not being interested in 
the patent within the city and county of 
Albany, was improperly joined as a com- 
plainant in the bill. 3d. That Buck was not 
the original inventor of the improvements 
patented by him, but that the Hoxie stove 
and the Hathaway stove, which were in use 
before his patent, combined all the improve- 
ments patented by Buck. 4th. That the 
specification did not describe the invention 
in sufficiently full, clear, and exact terms. 
5th. That the stoves made under Hermance's 
patent were not a violation of Buck's patent 
6th. That the patent of Buck had not been 
enjoyed quietly and without question long 
enough to entitle the complainants to an In- 
junction, and that under the circumstances 
of this case they could not have any injunc- 
tion until they obtained the verdict of a jurj' 
in favor of the patent 

Rodman L. Joice and William H. Seward, 
for complainants. 
David Wright, for defendants. 

CONKLING, District Judge, overniled all 
these objections, and granted an injunction 
restraining the defendants from violating 
Buck's patent, by making or selling stoves 
under Hermance's patent. The judge held: 
1st. That the defendants were properlj' sued 
jointly. 2d. That Buck being interested in' 
the patent within th^ United States, though 
without the city and county of Albany, was 
interested in protecting himself against the 
sale out of the city and counly of Albany of 
stoves manufactiu'ed there, in violation of 
his patent, and therefore was properly joined 
as complainant in a bill to restniin the man- 
ufacture of such stoves in the city and coun- 
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ty of ^bany, or at least that the objection 
made to joining Buck as a complainant was 
not important to be considered on this mo- 
tion. 3d. That Buck was the original in- 
ventor of the improvements patented by him, 
and that the Buck stove was wholly difiEer- 
€nt in principle and in construction from 
both the Hoxie stove and the Hathaway 
stove. 4th. That the specification was suf- 
ficient 5th. That the stoves made under 
Hermance's patent were a violation of 
Buck's patent. The judge had no doubt on 
this point, and said, that both himself and 
Mr. Justice Nelson were very much sur- 
prised on the first trial that the jury did not 
bring in a verdict for the plaintiffs. [Judge 
Conkling, did not attend the last trial.] - 6th. 
That the complainants had endeavored in 
good faith to obtain the verdict of a jury in 
their favor, on a trial at law against the de- 
fendants, and had done all in their power 
at a great expenditure of money and loss of 
time to effect that object; that meantime 
they had lost opportunities of selling out 
rights in the patent, for no one would buy 
while the patent was in litigation; that half 
of the lifetime of the patent was already 
gone, and the defendants were undoubted in- 
fringers, and that under those circumstances, 
and with the strong disposition manifested 
of recent years by the courts of the United 
States to regard patents and patentees more 
and more with a favoring eye, and to do all 
in their power to secure to inventors the re- 
wards of their genius against the incursions 
of phvites, the patent itself must be held to 
be prima facie evidence of all the complain- 
ants claimed under it, and the bxurden of 
overthrowing it must rest upon the defend- 
ants. And so the injimction was granted. 

NOTE [from original report]. Liability for 
Selling Infringement. Persons makinjr sales for 
the owner of an infringement are rendered per- 
sonally liable as infringers. Potter v. Crowell 
[Case No. 11,323]. 

[NOTE. For other cases involving this pat- 
ent, see Buck v. Gill, Case No. 2,080, note.] 



Case M"o. 2,080. 

BUCK et al. v. GH/Ii et al. 

[4 McLean, 174; ^ 2 Robb, Pat. Cas. 510.] 

Circuit Court, D, Ohio. July Term, 1846. 

Patents— CopKiNO Stoves— Infringembnt — 

Claim —Injdsction. 
The claim of Buck, in his cooking stove, as 
his own invention is, "the flues described in 
eomhination with the extended oven.'* And as 
the defendants appeared to have infringed the 
right of Buck, thus stated, a preliminary injunc- 
tion was granted. * 

ptn equity. Bill by Darius Buck against 
Gill and others to restrain infringement of 
patent No. 1,157. Complainants moved for 

= [Prom 9 Law Rep. 545.] 
^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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a preliminary injunction, which was grant- 
ed.] 

Lfr. Fox, for complainants. 

Bwing and Swayne, for defendants. 

OPINION OF TEDS COURT. This biU is 
filed by the complainants, representing that 
they are interested in the making and selling 
of Buck's cooking stove,' for which Darius 
Buck obtained a patent from the United 
States, on the 20th of May, 1830. That he 
was the original inventor of the improve- 
ment specified in his patent; and that the de- 
fendants have long been in the practice of 
making and vending cooking stoves, substan- 
tially on the same plan and principle as 
Buck's stove, which operates to their injury, 
in preventing the sale of their stove, and the 
complainants pray that an injunction may 
be allowed to prevent the further infringe- 
ment of their right, by the defendants, and 
that other and further relief may be given, 
etc. 

The defendants in their answer deny the 
infringement, and call upon the plaintiffs to 
prove their* right imder the patent, the valid- 
ity of which is questioned, etc. 

In his schedule, which constitutes a part of 
his patent, Buck says: "Whereas, difficul- 
ties occm* in the cook stoves now in use in 
carrying on at the same time baldng and 
boiling, and also in having an oven of such 
uniform temperature that every pait wiU 
cook or bake uniform, and also in having an 
oven of sufficient size as to do away with the 
occasional use of the brick oven, in lai-ge 
families, without any increase of fuel, and 
also in having an oven around which there 
is a certain free and uniform draft. And 
whereas, my invention has respect to the 
aforesaid diffieidties, now, therefore, be it 
known, that I, etc., have invented certain 
improvements in the construction of stoves 
used, for cooking, and I do hereby declare 
that 'the following is a fuU and exact de- 
scription thereof, reference being had to the 
drawings which accompany this specifica- 
tion, and are a part of the same," etc. In 
describing the structure of the stove, among 
other things he says: "No. 2, the oven is 
thus made to extend from the back part of 
the stove to the front part of the stove, 
under the open hearth, so that the bade 
plate of the stove is a flue plate under the 
open hearth of the stove. The plates that 
form the outside of the flue around the oven 
under the hearth, are so constructed that 
any horizontal division of the flues and oven 
under the hearth is similar to the hearth; or 
the last mentioned outside flue plate may be 
made straight or flaring, but they are better 
to curve according to the shape of the 
hearth-plate, for, by preserving this form, 
the flue wiE be enlarged, and the heat of the 
hearth, the top of the oven, the temperature 
of the oven and the draft, aU will be in- 
creased." In summing up, he says: "I do 
not claim as my invention the placing of the 
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oven in cooking stoves, under the fire place 
of the stove, as that has been long known 
and in use, nor do I. claim the invention of 
reverherating flues for conducting the heat, 
etc., under the oven, as they also have been 
for a long time known. What I do daim as 
my invention, and for which I desire to se- 
cui-e letters patent, is, the extension of the 
oven under the apron or open hearth of the 
stove, and the combination thereof with the 
flues, constructed as above specified, by 
which means I am enabled to obtain greater 
room for baking and other cooking purposes, 
and effect a greater saving of expense and 
fuel than in cooking stoves of the ordinary 
construction." 

Now, what does Buck daim as his invent 
tion? He says he "does not claim as Jiis in- 
vention the placing of the oven in cooking 
stoves under the fire place of the stove, as 
that has been long Imown and in use." But 
he says: "What I do claim as my invention, 
Is, the extension of the oven under the open 
hearth of the stove, and the combination 
thereof with the flues, constructed as above 
specified." In fewer words, "he claims the 
flues described, in combination with the ex- 
tended oven." Was this improvement 
known before? Hatha way's stove was in 
use before Buck claims to have invented his 
improvement. But there is this difference 
between them: The Buck stove has the 
oven extended, and the front flue or air 
chamber connected therewith, which gives a 
uniform heat in the front of the stove, as 
well as in the rear of it. Hathaway's stove 
has not this connection. And in this con- 
sists the improvement claimed by Buck. Ar- 
thur Piatt, Adam Powers, and Leonard Du- 
val say there is nothing new in an air cham- 
ber, to equalize the heat of the oven. This 
is no doubt correct; but they do not say 
there is nothing new in connecting the flues 
with the extended oven, as claimed by Buck. 
The Harris stove, sold in 1836, had the oven 
extended under the hearth, and only dif- 
fered from the Buck stove in the connection 
claimed by Buck. The Lawrence stove, 
which was constructed and extensively sold 
in Tennessee, in 1837, with flues similar to 
Buck's, but there seems to have been no air 
chamber in front. 

Upon the whole, from the evidence before 
us, the stoves made by the defendants, or at 
least some of them, appear to infringe the 
right of the complainant, and a preliminary 
Injunction is granted, enjoining the defend- 
ants from making or vending any cooking 
stoves made with a combination of flues 
down tlie back and under tlie oven, and con- 
necting at the bottom thereof with a flue or 
air chamber in front of the stove; and the 
said defendants are enjoined from making 
or vending stoves in which said flues and air 
chambers are so connected at the bottom of 
said air chamber or flue in front. 

[NOTE. Patent No. 1,15T was granted to D. 
Buck, May 20, 1839. For other eases involving 



this patent, see Buck v. Hermance, Case No. 
2,082; Buck v. Cobb, Id. 2,079; Buck v. Her- 
mance, Id. 2,081.] 



Case ITo. 2,081. 

BUCK et al. v. HERilANCE. 

[1 Blatchf. 322; 1 11 Law Hep. 321; 1 Fish. 
Pat. Rep. 219; 6 West. Law J. 190; 1 Code 
Bep. 91.J 

Circuit Court, N. D. New York. June, 1848. 

Witness— CojiPETEJTcr— Interest in Result— 

EVIDEXCE. 

1. As a general rule, a party cannot be a 
witness in his own cause. Nor will he be per- 
mitted to avail himself, by indirect means, of 
evidence which would be rejected as incompe- 
tent if offered directly, 

2. In cases of criminal prosecutions for a 
cheat, perjury, &c., the party aggrieved is a 
competent witness for the prosecution. But, 
when he has been used as a witness for the 
prosecution, the record of conviction is inad- 
missible in a civil proceeding instituted by him 
for relief against the fraud. 

3. In an action for the infringement of a 
patent within the county of Albany, N. X,, 
brought by parties claiming the exclusive right 
to the patent in that county: Held, that a party 
who was possessed of the exclusive right to the 
patent in several counties in the state of New 
York, but who had no interest in the patent in 
the county of Albany, and no interest in the 
suit in which he was called, was a competent 
witness for the plaintiff. 

[See Evans v. Eaton, 7 Wheat. (20 U. S) 
356; Foote v. Silsby, Case No. 4,920; Tread- 
well V. Bladen, Id. 14,15i; Evans v. Het- 
tiek. Id. 4,562.] 

4. But a verdict for the plaintiff could, un- 
der no circumstances, be evidence for such wit- 
ness, in a trial at law or in equity on the merits 
of the patent, although it would be admissible 
on a motion for a provisional injunction in a 
suit in equity. 

[Cited in Matthews v. Iron-Clad Manuf'g Co.. 
19 Fed. 322.] ^ 

5. The record of such verdict would be evi- 
dence for such witness only when his own depo- 
sition would be competent, that is, where the 
application is to the sound discretion of the 
court, as on a motion for a provisional injunc- 
tion. 

[Cited in Casey v. Cincinnati Typographical 
Union No. 3, 45 Fed. 147.] 

At law. This was an action on the case, 
to recover damages for an alleged infringe- 
ment by [John C. Hermance] the defendant 
of the rights of the plaintiffs under a patent 
granted to Darius Buck, one of the plaintiffs, 
for a cooking stove. The plamtiffs claimed 
the exclusive right to the patent for the coun- 
ty of Albany, N. Y., and the declaration aver- 
red that the defendant had made and sold^ 
in that county, without hcense, stoves which 
were within the claim of Buck's patent, and 
infringed upon it. Tbe action was tried at 
the June term, 1847, al Canandaigua, before 
CONKLINGr, J., and a verdict rendered for 
the defendant. On the trial, one Jackson 
was offered as a witness on the part of the 
plaintiffs. Being examined on his voir dire. 



^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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lie testified tliat he was possessed of tlie ex- 
clusive right to the patent in several counties 
in the state of New-York, and felt a deep in- 
terest in sustaining it; that he had employed 
counsel in a suit in equity between the par- 
ties to this suit, for the purpose of obtaining 
an injunction against the defendant; but 
that he had no interest in the patent in the 
coimty of Albany, or in this suit On this 
state of facts, the defendant objecting to the 
competency of the witness, he was excluded 
on the ground of interest The plaintiffs ex- 
cepted, and now moved for a new trial, on a 
bill of exceptions. [A bill of exceptions was 
made by the plaintiffs, and on the ground of 
the exclusion of Jackson, among other 
grounds, a motion for a new trial was made 
by them at the October term, 1847, at Al- 
bany, before a full bench,' Mr. Justice NEL- 
SON and Judge CONKLING. The case was 
held over for advisement till this term.]' 
[Motion granted.] 

William H. Seward and Rodman L. Joice, 
for plaintiffs. 

Samuel Stevens, for defendant 

NELSON, Ohrcuit Justice. The objection to 
the witness Jaclison went upon the assump- 
tion that a verdict for the plaintiffs would be 
evidence in favor of the witness, on a bill 
filed by him for an infringement of the pat- 
ent in the counties in which he was interest- 
ed, and would afford competent proof of the 
fact that its validity had been established by 
a suit at law, and, also, that the defendant's 
stove was an infringement, all which would 
lay the foundation for an injimction against 
the defendant, restraining him, and all per- 
sons claiming tmder him, from making or 
vending the article. 

On examination, we are satisfied that this 
view of the question is not well founded. As 
a general rule, a party cannot be a witness 
in his own cause, nor will he be permitted to 
avail himself, by indirect means, Of evidence 
which would be rejected as incompetent if 
offered directly. The inference, thei-efore, 
that would seem to follow, upon thet admis- 
sion of the witness in this particular case, is, 
that the vrardict could not be evidence in his 
favor, as it would be virtually permitting a 
party to testify in his own cause. The ar- 
gument assumes that the verdict would be 
evidence, which is against the general princi- 
ple. Reject the verdict, and there is no ob- 
jection to the competency of the witness. 
The question is, which shall be excluded, the 
verdict or the witness. We think the former. 

In cases of criminal prosecutions for a 
cheat, perjury, &c., the party aggrieved is a 
competent witness for the prosecution. Some 
early cases may indeed be found in which 
he was excluded as interested, on the ground 
that the conviction might be used by him, in 
a proceeding in equity for relief against the 
fraud; but it is now fuUy settled otherwise, 



[From 11 Law Rep. 321.] 



the record of conviction being held inadmis- 
sible in the civil procedings, in all those cases 
where the party has been Tised as a witness 
on behalf of the prosecution. King v. Bos- 
ton, 4 East, 572; Bartlett v. Pickersgill, Id. 
577, note b; Peake, Ev. 45, 46, 153, 154; 1 
Phil. Ev. (4th Am. Ed.) 50, 120; Rex v. 
Hulme, 7 Car. & P. 8; Maybee v. Avery, IS 
Johns. 352. 

The verdict in this case, even if in favor of 
the plaintiffs, could, under no circumstances, 
be evidence for the witness on a trial at law 
or in equity, for the pmrpose of establishing 
his title to the patent, in other words, on a 
trial upon the merits, as it is a proceeding in- 
ter alios. It is admissible only on a motion 
for a provisional injunction to stay the de- 
fendant from infringing pending the litiga- 
tion, as affording strong evidence of the va- 
lidity of the patent, and of the title of the 
plaintiff; not for the purpose of influencing 
the final result, but of preserving the rights 
of the parties in the meantime. In this pre- 
liminary prodeeding the parties are not tied 
down to the strict rules of evidence, the ob- 
ject being to enable the court to exercise a 
soimd discretion in granting or refusing the 
injunction. Hence the depositions of the par- 
ties are frequently read on the motion; also 
the record of any previous trial on the same 
patent And, in this view, and for this pur- 
pose, it may well be that it is allowable, 
even though the party had himself been used 
as a witness. But when thus allowed as evi- 
dence, it is apparent that it is not used in 
the sense of the rule of law which would ex- 
clude a, party as an interested witness on the 
ground that the record of the verdict would 
be evidence in his favor. It is evidence only 
in cases where his own deposition would be 
competent, cases in which the application is 
to the soimd discretion of the court. 

For these reasons we are satisfied that tha 
witness Jackson was improperly rejected, 
and that a new trial must be granted, 

NOTE [from 11 Law Rep. 321]. It is under- 
stood that Judge Conkling, who entertained and 
expressed doubts at nisi prius of the correctness 
of his decision there, as to the competency of 
the witness Jackson, fully concurred in the 
opinion of Judge Nelson. In the case of Wood- 
worth V. Edwards [Case No. 18,014], tried in 
the circuit court of the United States for the 
district of Massachusetts, at Boston, in April, 
1848, before Mr. Justice Woodbury, the plaintiff 
claiming that the defendants, in using Brown's 
patent planing machine, were infringing on 
Woodworth's patent planing machine, one Rog- 
ers was called as a witness by the defendants. 
The counsel for the plaintiff objected to the com- 
petency of Rogers, because he was a defendant 
in a suit, wherein the identical machine under 
consideration in the case on trial, was in litiga- 
tion, and Judge Woodbury held that the objec- 
tion was a good one. If that decision went upon 
the ground that a verdict for the defendants in 
the case on trial would he evidence for the wit- 
ness thereafter, it would seem to conflict with 
the decision of Judge Nelson. 

[NOTE. For report of the new trial herein, 
see Case No. 2,082, For other cases involving 
this patent, see note to Buck v. Gill, Case No. 
2,0.80.] 
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Case Wo. 2,08S. 

BUCK et al. v. HERilANCE. 

[1 Blatchf. 398; Merw. Pat. Inv. 414; 1 Fish. 
Pat. Rep. 251.]^ 

Circuit Court, N. D. New York. June, 1849. 

Patents — Cooking Stoves — Combination — Con- 
STuucTiox OP Claim — Invektion — Validity — 

ISFKISGEMEST — WhaT COXSTITCTES — DAMAGES. 

1. Where, ia a patent for a cooking-stove, the 
words of tlie claim were "the extending of the 
oven under the apron or open hearth of the 
stove, and in combination thereof with the flues 
constructed as above specified:" Held, that the 
claim was a combination of the extension of 
the oven under the hearth of the stove with 
the flues, as described. 

2. Where, to a previously existing combina- 
tion of an oven extending under the open hearth 
of a cooking-stove with reverberating flues, an 
inventor added a flue or fire-chamber in front: 
Hel'l, that he had made a new and patentable 
combination. 

3. A patent claiming the new combination 
was not void, as claiming the prior combination 
of the extended oven with the reverberating 
flues. 

4. In a patent for a combination, where the 
novelty consists in the combination, it is im- 
material whether the elements forming the 
combination are new or old. 

5. In order to render a new combination pat- 
entable, the change from any former combina- 
tion must be substantial, not formal, and must 
involve skill, ingenuity and mind. The new 
article must be different from the old one, not 
only in its mechanical contrivance and con- 
struction, but in its practical operation and 
effect in producing the useful result. 

6. And the same test is a proper one in de- 
termining the question of an infringement on 
the patent. 

7. The rule, on the question of damages for 
infringing a patent, is to give, not vindictive or 
exemplary damages, but the actual damages, 
which will be the ordinary profit derived by the 
patentee from the sale of the article containing 
the invention infringed upon. 

[Cited in Perry v. Corning, Case No. 11,003; 

Mulford V. Pearce, Id. 9,908.] 
[See Taylor v. Carpenter, Case No. 13,785; 

Hall V. Wiles, Id. 5,954; Pitts v. Hall, Id. 

11,193; Parker v. Hulme, Id. 10,740; Mc- 

Cormick v. Seymour, Id. 8,726; Kneass v. 

Schuylkill Bank, Id. 7,875.] 

At law. This was an action [by Darius 
Buck and others against John O. Herraance], 
tried, before NELSON, Circuit Justice, and 
CONKLING, Disti'iet Judge, for the infringe- 
ment of letters patent [No. 1,157] granted 
to Darius Buck on the 20th of May, 1839, 
for certain improvements in the construction 
of stoves used for cooking.^ [Verdict for 
plaintiffs.] 

^ [Eeported by Samuel Blatchford, Esq., and 
William Hubbell Fisher, Esq., and here com- 
piled and reprinted by permission. Merw. Pat. 
Inv. 414, contains only a partial report.] 

* The specification annexed to the patent was 
in these woi'ds: "AVhereas diflficulties occur in 
the cook-stoves now in use, in carrying on at the 
same time baking and boiling, and also in hav- 
ing an oven of such uniform temperature that 
every part will cook or bake uniform; and also 
in having an oven of sufficient size so as to do 
away with the occasional use of the brick oven, 
even in large families, without any increase of 
fuel; and also in having an oven around which 
there is a certain free and uniform draft. And 
whereas my invention has respect to the afore- 
said difficulties: Now therefore be it known, 



Tlie invention of Buck consisted in taking 
the stove known as the Hathaway stove— in 
which the oven was extended under the 
apron or open hearth of the stove, and which 
had what are called reverberating flues, that 
is, two flues, starting from the top of the 
back of the stove, one at each side, running 
down the back and under the bottom to the 
fi'ont, and there uniting in a centime flue which 
returned under the bottom nnd up the back 
to the stove-pipe — and adding to it a dose 
flue or fire-chamber in front, between the 
front plate of the stove and the front plate 

that I, Darius Buck, of the city and county of 
Albany, and state of New-York, have invented 
certain improvements in the construction of 
stoves used for cooking; and I do hereby de- 
clare, that the following is a full and exact de- 
scription thereof, reference being had to the 
drawings which accompany this specification, 
and are a part of the same: I build my stove as 
follows: Plate marked E P E, I lay down first, 
and call it my extreme bottom; I divide plate 
E P E, into three flues, two of which are on the 
outside of the sunk-bottom part of the plate, 
and are used for passing the smoke and heat 
forward under the oven. The other flue, marked 
P, I use as the return flue of the smoke and heat 
under the oven. These flues are constructed by 
two pieces similar to the piece marked Q, being 
cast on the bottom; I then set up the plate L, 
which is the back of the stove; then the plates 
marked F P F, which are the sides; I then 
put in the plate C, which is the oven bottom, 
which rests on plates Q Q; I then put in the 
plate M, which is the back and front oven plate; 
I then put in plate K, which is the front of 
the stove under the hearth; I then pass two 
plates similar to plate N down along plate L till 
they reach plate E P E, by which means I get 
my two downward flues S S; I then put in my 
plate B D; I then put in my plate I J; I then 
put on the top plate A, which completes the 
stove. I thus place my oven M M in drawing 
No. 1, in such manner that the fire is made on 
plate B, drawing No. 2, which is the fire bot- 
tom and top plate of the oven and hearth; then 
the fire passes along plate B down plate L, in 
the downward flues marked S S in drawing No. 
2; thence along plate E E in drawing No. 2; 
then back through flue P in drawing No. 2; 
then up the upward flue in plate L, drawing 
No. 2, to the outlet II in plate A, drawing No. 2 ; 
the oven is thus made to extend from the back 
part of the stove to the front of the stove under 
the open hearth, so. that the back plate of the 
stove is a flue plate; as is also the front plate 
under the open hearth of the stove. The plates 
that form the outside of the flues around the 
oven under the hearth are so constructed, that 
any horizontal division of the* flues and oven un- 
der the hearth is similar to the hearth, or the 
last mentioned outside flue plate may be made 
straight or flaring; but they are better to curve 
according to the shape of the hearth plate, for 
by preserving this form, the flue will be en- 
larged; the heat of the hearth, the top of the 
oven, the temperature of the oven, and the 
draft, all will be increased. I do not claim as 
my invention the placing of the oven in cooking- 
stoves under the fire place of the stove, as that 
has been long known and in use, nor do I 
claim the invention of reverberating flues for 
conducting the heat, &c., under the oven, as they 
have also been for a long time known. What 
I do claim as my invention, and for which I 
desire to secure letters patent, is the extending 
of the oven under the apron or open hearth of 
the stove, and in combination thereof with the 
flues constructed as above specified, by which 
means 1 am enabled to obtain greater room for 
baking and other cooking purposes, and effect a 
greater saving of expense and fuel than in cook- 
ing-stoves of the ordinary construction." 
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of the oven. Into this fire-chamher, which 
had no opening except into the fines under 
the hottom of the oven, the smolie and gasos 
generated by combustion entered, and in it 
they circulated before returning tlirough the 
centre flue. By this means, the front part 
of the oven was more effectually heated and 
a more uniform baMng in all parts of it was 
ensured. In the Buck stove, the dividing 
strips between the side flues and centre flue 
under the bottom did not extend quite to 
the front plate of the stove. The defendant's 
stove had the extended oven and reverberat- 
ing flues, and a hoEow space between the 
front plate of the stove and the front plate 
of the oven, closed on all sides except where 
it communicated with the reverberating flues; 
but the dividing strips between the flues ex- 
tended quite to the front plate of the stove, 
and upwards into the space in front. He in- 
sisted that the smote and gases in his stove 
passed immediately from the side flues into 
and through the centre flue, without circu- 



CCase No. 2,082) BUCK 

lating in the fire-chamber, because there was 
no space for them to circulate;- and that, 
therefore, he had no fire-chamber such as 
Buck had, but only reverberating flues. He 
therefore claimed that he did not infringe 
Buck's patent He also set up various stoves 
prior to Buck's as containing his invention, 
and produced evidence for the purpose of 
showing that Buck had fraudvdently obtained 
a patent for the invention claimed, and that 
it was in fact the invention of one Solomon 
CroweU, Jr., from whom Buck obtained a 
knowledge of it 

William HL Seward, Stephen A. Goodwin, 
Hooper 0. Van Vorst and Samuel Blatch- 
ford, for plaintiffs. 

Samuel Stevens and David Bud, Jr., for 
defendant' 

' This case was tried four times. On each of 
the first two trials the jury disagreed. On the 
third trial the defendant had a verdict, but a 
new trial was granted. See 1 Blatehf. 322 
[Case No. 2,081]. 
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[Hathaway Cooking-Stove. Fig. 1 repre- 
sents stove complete. The two lower apart- 
ments (marked in Mg. 2, a,) are ovens for 
roasting and baking. The upper apartment, 
b. Fig. 2, is the fire-room, the top of which 
is perforated with holes of any shape or size 
to admit of boilers; between the back of 
the stove and the backs of the fire-room and 
upper oven is a plate, c,. running parallel 
with the back, which divides the space— 
which should be from two to six inches, ac- 
cording to the size of the stove— into two 
flues. This dividing plate rests on the back 
of the lower oven, which terminates the for- 
ward perpendicular flue, d. Fig. 2. The bot- 
tom of the upper oven and top of the lower 
one are placed at sufficient distance apart to 
form a horizontal flue, f, between the ovens, 
which is connected with flues which com- 
pletely surround the lower oven. The front 
flue, g, is formed by a space between the 
lower front of the stove and the fi-ont of the 
oven. The bottom flue, h, is formed by a 
lilve space between the bottom of the stove 
and the oven bottom; tlie back flue, i, 
by a like space between the back of the 
stove and back of the lower oven, nm- 
ning to the pipe. The back of the fire-room 
— called the fire-plate— has an aperture, k, of 
sufficient capacity to admit of all the smoke 
to pass. The plate c, which forms a division 
of the upper flues, is made sufficiently wide 
to come as high as the top of the aperture 
in the fire-back, and on the top of said plate 
rests a plate or damper, 1, of sufficient di- 
mensions to close either of the flues. This 
damper may be moved by a rod, m, which 
protrudes through a hole in the back of the 
stove, so as to cover either flue. When this 
damper is drawn so as to dose the back flue, 
the smoke will pass through the aperture k 
in fire-bade, and ascend immediately to the 
pipe, which is situated on the top of the stove, 
over the flues; when the damper is shoved 
so as to dose the top of the front flue, the 
smoke and heat pass through the aperture k 
in the fire-back, thence down the back of the 
upper oven, through the horizontal flue be- 
tween the ovens, down the front, and un- 
der the bottom, thence enters the back flue, 
and ascends to the pipe. When ovens have 
acquired a sufficient temperature of heat, the 
damper may be drawn to dose the back flue, 
which stops the circulation of air and con- 
fines the heat in the flues around the oven, 
thereby keeping an even and proper heat 
for baking and roasting. The same principles 
may be applied to a stove with but one oven; 
which oven may be divided by horizontal 
and other plates into apartments, as repre- 
sented in Figs. 3, 4, and 5.] * 

In charging the jury, NELSON, Oh:cuit 
Justice, remarked as follows: 

The flrst thing wliich it is necessary to 
understand, and without a knowledge of 

* fFrom 1 Fish. Pat. Eep. 251.] 



which we can make no advance towards a 
proper settlement of the controversy be- 
tween the pai-ties, is the precise improve- 
ment which the patentee daims he has dis- 
covered. In other words, what has Buck 
invented in connection with the cooking- 
stove, as it existed before the date of his 
patent? 

There is a radical difEerence of opinion on 
this branch of the case between the counsel 
who are engaged in the trial, and it is not 
at all surprising that there should be such 
difference, as the description given by the 
patentee is exceedingly obscure and difficult 
to comprehend. The question, however, is 
one of law, and one that the court is bormd 
to determine, in order to give to the jury a 
guide by which to apply the facts in the 
case. The settlement of this question dCf- 
peuds on a constmction of the language of 
the patentee. 

It will be seen, on reference to the specifi- 
cation, that the patentee describes particu- 
larly a cooldng-stove, which, on the evidence 
in the case, there can be no doubt is what 
has been called throughout the trial the 
Hathaway stove. He specifies the flues of 
that stove, the two downward flues on the 
back at each corner, the side flues under 
the bottom to the fiont, and then the retm'n 
flue throiigh the centre. He describes also 
the flue or chamber in front of the stove, in 
connection with the side and centre flues; 
also the extension of the oven under the 
heai'th; and then he undertakes to separate 
and distinguisli from the general description 
which he has given of the Hathaway stove, 
the flues and the extended oven, &c., the 
part which he claims he has discovered, 
which was before unknown and not in pub- 
lic use. He names certain parts which he 
repudiates as not being within his inven- 
tion, and then specifies the predse thing 
which he claims to have discovered and for 
which he applies for a patent. 

The construction of the claim on which 
the court have agi-eed is this, that the inven- 
tion of the patentee is a combination of the 
extension of the oven xmder the hearth of 
the stove, and the flues as described by him, 
with the flue or fire-chamber in front of the 
stove, formed by the two front platep. I 
am free to say that my own indiviuual im- 
pressions are, that the patentee intended to 
claim the extended oven, and also a combi- 
nation of the extended oven and the several 
flues he has particularly described, with the 
flue or chamber in front of the stove. But 
I have concmTed with my learned associate 
in the construction which we have adopted 
for the purposes of this trial, with a view to 
enable the jury to reach the questions of fact 
involved in the case, intending, if the con- 
struction we have agreed on is erroneous, to 
give the defendant the benefit of tlie error. 

The novelty, therefore, which is essential 
to siistain the patent, consists in the combi- 
nation of which we have spoken. Our con- 



BUCK (Case No. 2,082) 



struetion excludes the idea altogether, that 
Buck was the inventor of the extended oven. 
It excludes also the idea that he was the 
inventor of the several flues which he has 
described— the side flues, the return flue, and 
the flue in front. But, whether the extend- 
ed oven or the flues which he has described 
are new or old, his claim is for the combi- 
nation of the extended oven and the several 
flues with the flue or fire-chamber in front 
of the stove. Without going into the evi- 
dence, we may say in general terms, that 
the extended oven and the reverberating 
tluos were before combined. That combina- 
tion is found in zhe Hathaway stove, cast in 
Painesville, Ohio, as early as the fall of 

1837, and again cast at Lockport, N. Y., in 
the spring of 1S3S; and, in the summer of 

1838, a stove containing that combination 
was put up at Palmyra, N. Y., at a public 
lioiise. We may say, therefore, that a com- 
binaiion of the extended oven with the re- 
verberating flues, was discovered before the 
invention of Buck. We call yom- attention 
to Uiis fact for the pm-pose of stiipping the 
ease of irrelevant r atter. 

The real point of novelty in the case, on 
the construction we have given to the pat- 
ent and on the evidence is, if any, in bring- 
ing together, in connection with this previ- 
ous combination of the extended oven and 
reverberating flues, the element of a flue or 
fire-chamber in front. The combination of 
the extended oven and reverberating flues, 
meaning the side flues and the centre flue, 
was old; but it is claimed on the part of 
the patentee, that he has brought into con- 
nection witli this old combination, another 
element, the flue in front, making, as he 
claims, a new combination, of which he is 
the first discoverer and for which his patenr, 
has been issued. If that element was never 
before used in combination with the extend- 
ed oven, and the patentee was the original 
inventor of it, then in our view it is a new 
combination, and, if useful, patentable. It 
is insisted on the part of the defendant, that 
the patentee, in respect to this combination, 
has claimed more than he invented; that he 
has claimed things which he did not invent, 
with those which he did; that the old can- 
not be separated from the new, where both 
are described in the patent; and that, there- 
fore, the patent is void. The position taken 
by the defendant's counsel is this, that the 
combination of the side and centre flues 
witli the extension of the oven was old, be- 
ing found in the Hathaway stoves at Paines- 
ville, Lockport, and Palmyra, and that the 
patentee should not have claimed it in his 
patent; that he should have confined his 
claim to the combination of the fire-chamber 
with the extended oven; that then he would 
have set up a claim to the very thing which 
he insists he has discovered; that, as he 
has incorporated in his claim the combina- 
tion of the extended oven with the reverber- 
ating flues, he has claimed too much; and 



[4 Fed. Cas. page 554] 

that, therefore, the patent is void. We are 
inclined to think that this view is not well 
founded, and that, if the combination of the 
fire-chamber in front with the extended oven 
and fines is new, it is the subject of a pat- 
ent. In a patent for a combination, where 
the novelty of the invention consists in the 
combination, it is altogether immaterial 
whether the elements forming the combina- 
tion are new or old. All may be old; but, 
if they are brought together in a combina- 
tion which was never before known and 
practically produces a new and useful re- 
sult, it is a patentable subject. If then, 
looldng at aU the elements of which the 
combination consists, the bringing together 
of the extended oven, the side and centre 
flues, and the open chamber, for the pm-pose 
of improving the stove as it existed at the 
time, was new and produces a useful re- 
sult, it is, as a whole, a new combination, 
and the proper subject of a patent. 

Assuming, for the purposes of this trial, 
that this view of the claim is the sound one, 
the next question, and one of fact belonging 
to the jury to determine, is, whether or not 
Buck was the first and original inventor of 
this improvement. If he was, then, in the 
view we have taken, the patent is valid, 
and secures to him the exclusive right to 
the benefit of his improvement. If he was 
not, then the patent is void and no right can 
be set up under it 

It is insisted on the part of the defendant, 
tliat this combination was before known and 
in public use, and that Buck is not entitled 
to tlie merit of having first discovered it. 
On the part of the plaintiffs it is claimed 
that he was the first discoverer, and that he 
is entitled to the enjoyment of the fruits of 
it. This question will depend, mainly, if not 
altogether, on a consideration of the stoves 
which have been produced in the com'se of 
the trial, and of which descriptions have 
been given by the witnesses on the part of 
the defendant, and of the testimony of the 
experts who have been examined. It is 
claimed by the defendant that the Hathaway 
stove with the double oven contained an 
open flue in front of the oven. In that stove, 
however, there were no reverberating fines. 
It is claimed, also, that tbe Burnell stove 
contained the combination; likewise the Stew- 
art stove; and the Hoxie stove. 

It is also insisted by the defendant that, 
assuming the combination claimed by the 
patentee not to have existed in any stovo 
in public use, still Buck was not thQ inventor 
of the combination, but that it belonged to 
Crowell. On the part of the plaintiffs :t is 
insisted, that the Hathaway stove with the 
double oven, the Burnell stove, the Stewart 
stove, and the Hoxie sto^e, are altogether 
different in construction, combination, opera- 
tion, and effect, from the stove or the im- 
provement invented by the patentee. A spec- 
imen of each of these stoves, either a stove 
in use or a model not in dispute, has been 
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exhibited in court. You have had an op- 
portunity to examine them for yourselves. 
You have heard the testimony of the -wit- 
nesses, and of the skilful experts, and, on 
this evidence and your examination, it is for 
you to determine, whether or not this com- 
bination of Buck's, as we have expoimded 
it to you, was new or not. It is a question 
of fact which it is your province to examine 
and settle. There are some general princi- 
ples, however, which may assist in guiding 
your deliberations on the evidence, to which 
we will briefly call your attention. 

A formal difference between the combina- 
tion of Buck and any previous combination 
is not patentable, and involves no skiU, in- 
genuity, or mind. It is simply a difference 
in mechanical construction. In order to be 
patentable, the change must be substantial, 
as contradistinguished from formal. The new 
article must be different from the article on 
which it is claimed to be an improvement, 
not only in its mechanical contrivance and 
construction, but in its practical operation 
and effect in producing the useful result. 
Then it is not formal. Then it requires mind, 
ingenuity, labor, time, and expense. Keep- 
ing in view this distinction between a formal 
change and a substantial change, you will 
take up the evidence on both sides, the stoves 
claimed to contain the improvement, the wit- 
nesses, the experts, the explanations and ar- 
guments "of counsel, and it will be for you 
to determine whether the combination claim- 
ed to have been invented by the patentee 
was new, or whether it existed before. If 
it was new and is useful, then it is a patent- 
able subject, and the patent is valid. If it 
was not new, but old, then the patent is void. 

If you shall come to the conclusion that the 
patent is valid, as embracing a new com- 
bination, then the next question wJU be, 
whether or not the defendant has appro- 
priated the combination of the patentee to 
his own use in the manufacture of his stoves. 
Two of the defendant's stoves have been 
produced in court One is produced by him- 
self, and is conceded to have been manufac- 
tured by him. You have had an opportmiity 
to examine it in connection with the Buck 
stove- The same doctrine that we laid down 
on the first question of fact, in respect to 
distinguishing the combination of Budc from 
any previous combination, is equally appli- 
cable to this branch of the case. A formal 
change on the part of the defendant will not 
distinguish his stove from the Buck stove. 
That would be an evasion. The change must 
^be substantial. It must be a difference in 
the mechanical structure, in the physical ex- 
istence of the thing, and also in its practical 
operation and effect in producing the result; 
and it will be for you, on examining the 
construction of the two stoves, and the tes- 
timony of the experts and the other wit- 
nesses, to determine whether the stove of 
the defendant embraces the combination of 
the patentee or not If it does, then it is 



made in violation of the patent. If it does 
not, then it is no violation, and the defend- 
ant is entitled to your verdict. 

If you should come to the conclusion that 
the patent is valid, and that the defendant i» 
guilty of violating it, the next question will 
be as to the amount of damages. On this- 
branch of the case there is no contradiction. 
It is admitted by the defendant that he has 
manufactured one hundred of his stoves. Ft 
appears that the profits derived from the 
manufacture of the Buck stove are two 
dollars or two dollars and a half for each 
stove. The rule which is to govern on the- 
question of damages is, to give the actual 
damages; not vindictive or exemplary dam- 
ages, but the actual loss sustained, which 
will be the ordinary profits the patentee de- 
rives from the sale of his stoves. It will be 
for you, on the evidence in the case, to- 
say what shall be the amount of the re- 
covery. 

The jury found a verdict of $200 for the- 
plaintiffs. 

[NOTE. For other cases involving this pat- 
ent, see Buck v. Gill, Case No. 2,0S0.] 
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BUCKER V. KLORKGETER. 

[1 Abb. Adm. 402.] ^ 

District Court, S. D. New York. Jan. Term,. 
1849. 

ADJrjRALTY JDRISDICTIOX — FOREIGN SeAMEN 

Shipping Articles— Agheemest mot to Sue — 
Right to Sue tor Wages — Unsea worthiness 
OP Vessel. 

1. The maritime courts of this country and 
of England are not without jurisdiction over 
actions, whether in rem or in personam, be- 
tween foreigners. But as. a general rule, both 
the American and English courts will decline 
to entertain such actions, excepting where it is 
manifestly necessary that they should do so, to- 
prevent a failure of justice. 

[Cited in The Russia, Case No. 12,168.] 
[See note at end of case.] 

2. A stipulation in shipping articles, by 
which the master and crew of a foreign vessel, 
about to sail to this country, agree that they 
will not sue in any courts abroad, but will re- 
fer all disputes to the courts of their own coun- 
try for adjudication, is lawful and binding, and 
will, in general, be respected and enforced by 
the American courts. But where the interests, 
of justice require it to be disregarded — e. g., 
where the voyage is broken up in an American 
port, by some other cause than the wreck of ttie 
vessel, or where the man is . discharged or be- 
comes entitled to a discharge by reason of im- 
proper treatment—the American courts will en- 
tertain a suit by a foreign seaman for his 
wages, notwithstanding his stipulation in the 
articles not to sue until his return home, 

[Cited in The Elwin Kreplin, Case No. 4,42T;: 
The Hermine, Id. 6,409; The Lilian M.. 
Yigus, Id. 8,346.] 

[See note at end of case.] 

^ [Reported by Abbott Brothers. 
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3. Under the practice in this country, the 
approval of the consul, or other representative 
of the nation to which foreign seamen belong, 
is not absolutely necessary to the maintaining 
of a suit between them. 

4. It seems that a deviation from the voy- 
age for which foreign seamen shipped, is not 
a ground upon which our courts should enter- 
tain jurisdiction of a suit for wages, where, by 
the articles, the libellants have stipulated to sue 
in their own country only. 

[Referred to in The Becherdass Ambaidass, 
Case No. 1,203, as not announcing any gen- 
eral rule, but rather suggesting important 
exceptions to a sound rule.] 

5. Unseaworthiness of a vessel releases the 
crew from obligation to sail with her; and on 
showing such condition of the vessel, and that 
they left her on that account, they may main- 
tain an action in personam for wages here, al- 
though all parties are foreigners, and are under 
-agreement not to sue while abroad. 

[Cited in The Heroe, 21 Fed. 528.] 

6. A report that a ship is seaworthy, made 
"by marine surveyors, upon occasion of the crew 
demanding to leave her for unseaworthiness, is 
not conclusive against the crew, in a subse- 
-quent action for wages, after leaving. 

In admiralty. This Tvas a libel in per- 
sonam, by Gerhard Bucker against Henry 
Klorkgeter, master of the bark Pacific, to re- 
cover wages as seaman. The libellant, a 
foreigner, shipped at Bremen on board the 
Pacific, for a voyage to New York, elsewhere 
and back, Ai'ticles to that effect were sign- 
ed by him. The original agreement and an 
admitted translation of it were put in evi- 
dence in the cause. By the terms of the 
agreement, the libellant bound himself, 
under penalty of forfeiture of wages, not to 
leave the vessel abroad, and not to ask his 
dismissal nor any wages due, of foreign 
eoui-ts; and also agreed, that if any differ- 
ence arose between himself and the master, 
lie would bring no action therefor, except- 
ing in the courts of Bremen, after the end of 
the voyage; and that he would appear in the 
com'ts of Bremen and await their sentence 
in reference to his services and duties. The 
Pacific, after arriving at New York, was 
•despatched to Havana, and returned thence 
to New York. The libellant performed both 
voyages iu her. She was then loaded and 
made ready for a voyage to Madeira. While 
she was lying in the North river, the ci-ew, 
including the libellant, refused to go in her, 
alleging that she was tmsea worthy, and they 
demanded a survey. Marine surveyors were 
accordingly called in to examine the ship. 
After trying the pumps, and finding that al- 
though she leaked, she did not make water 
so fast but that she could be kept free with 
about five minutes working of the pumps per 
hour, tliey cwtified that she was seaworthy. 
The respondent and the Bremen consul then 
required the crew to make the voyage; but 
they, including the libellant, refused to go in 
Tier, still ijisisting that she was unsafe and 
unseaworthy. Another crew was then ship- 
ped and the bark put to sea. In about five 
-days she returned in distress. She had en- 



coimtered heavy weather dm*ing this ab- 
sence, in which she was much strained. A 
more careful survey was then had, and she 
was pronoimced unseawortliy; and her cargo 
being unladen and her hull examined, she 
was found rotten throughout, and not worth 
repairing. Her huU and masts were sold at 
auction for ?2o, and on the same day were 
resold by the purchaser for $200, to be brok- 
en up, they being found useless for any 
other piu'pose. 

The respondent refused to pay the libel- 
lant his wages, and no provision was made 
by the Bremen consul for liis support here, 
or for his return home. 

E, O. Benedict, for libellant. 

I. The crew were under no obligation by 
the articles to go with the vessel to Madeira. 
The articles did not bind them to return to 
New York after leaving it for another port; 
nor were they bound to go from New Tork 
to more than one other port. This obligation 
they had already fulfilled by the trip to 
Havana; and the attempted voyage to Ma- 
deira was a deviation from that contem- 
plated by the articles. H. The stipulation 
in the articles referring all matters in dis- 
pute to the Bremen courts, rests evidently 
upon the assumption that the vessel would re- 
turn to Bremen. The contract is, that the < 
libeUant will bring no action except in the 
courts of Bremen, after the end of the voy- 
age. This contemplates a return to Bremen; 
and the stipulation can have no application 
under an emergency wholly unprovided for 
by the articles, namely, the entire breaking 
up of the voyage in this country. III. The 
failure of the voyage by the unseaworthiness 
of the ship brings the case within a well- 
recognized exception to that general doc- 
trine, that the courts of this country will 
not interfere in the disputes of foreigners. 
The seamen had a right to leave the vessel 
if she was unseaworthy. It is true the pre- 
sumption is against them upon this point; 
but if upon the trial the libeUant has proved 
her unsafe at the time when he left her,— 
which has clearly been done,— he has estab- 
lished his right to refuse to sail. The cer- 
tificate of the first surveyors does not pre- 
vent libeUant from showing the ship to have 
been in fact imfit to sail. 

T. Tucker, for respondent 

I. The stipulation in the articles is law- 
ful, and should be enforced in this court by 
a dismissal of the suit. Thompson v. The 
Oatharina [Case No. 13,949]; WiUendson v. 
The Forsoket [Id. 17,682]. II. Jloreover, 
this court will not take cognizance of con- 
ti'oversies between foreigners, even in the 
absence of such agreement. IH. The cer- 
tificate of the surveyors upon the first sur- 
vey was conclusive upon the men, as to the 
condition of the vessel. That she was after- 
wards found imseaworthy is not surprising, 
nor is it inconsistent with the truth of the 
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first certificate, wlien the eTidence as to the 
weather encountered by her dui-ins the at- 
tempted voyage to Madeira is taken into 
view. The leaving the vessel after the sur- 
veyors had reported her in good condition 
was a forfeitiu:e of the wages claimed. 

BETTS, District Judge. An exception is 
taten on behalf of the respondent to the 
jurisdiction of the court in this case, upon 
two grounds:— 

1. Upon the general ground that maritime 
courts will not entertain suits for wages 
brought by foreign seamen against foreign 
masters or owners. 

2. Upon the terms of the shipping articles, 
by which the libellant agreed that if any 
difference arose between him and the re- 
spondent, he woiild bring no action therefor, 
except in the coui-ts of Bremen, after the 
end of the voyage; and that he would ap- 
pear, in the courts of Bremen, and await 
their sentence, in reference to his services 
and duties. 

In respect to the question raised by the 
first objection, it is sufficient to say, that 
the nature and limits of the jurisdiction of 
admiralty courts of the United States over 
suits between foreigners have been several 
times brought imder careful consideration in 
this coiirt. And while I recognize very suffi- 
cient reasons why our courts should, in 
general, decline to take jm-isdiction of such 
controversies, yet I am clear that the power 
exists, and that the court may hear and 'de- 
termine an action of this description be- 
tween foreigners; whenever the general in- 
terests of justice demand that it should be 
done. The reasons for this view were fully 
stated in Davis v. Leslie [Case No. 3,639]. 
See, also, The Napoleon [Case No. 10,015]; 
The Infanta [Id. 7,030]; One Hundred and 
Ninety-Four Shawls [Id. 10,521]. 

A further question arises, however, upon 
the effect of that stipulation in the shipping 
articles which limits the libellant, in case of 
controversy, to a resort to the courts of 
Bremen for redress. 

Such stipulations in the shipping articles 
are regarded by the American courts as 
valid. A contract by which the seaman 
binds himself not to sue in any case, or not 
to sue in the proper court, or in the courts 
of his own country, is not to be supported. 
But a stipulation in a shipping contract be- 
tween foreigners, by which the parties bind 
themselves not to sue except in the courts 
of their own nation, is lawful and should be 
sustained. Thompson v. The Cathai-ina 
[Case No. 13,949]. And I believe it to be 
the recognized docti-ine, as now established 
in our com'ts, in respect to suits by foreign 
seamen for their wages, where the shipping 
contract contains a provision of this kind, 
that if the contract remains in force, and 
the voyage is yet unended, the courts will 
decline jin-isdiction, especially if the suit is 
not sanctioned by the representatives, dip- 



lomatic or commercial, of the nation to- 
which such seamen belong. Abb. Shipp. 
7S6, and note; Curt. Merch. Seam. 359, and 
note. 

The English and American tribunals, how- 
ever, never decline jurisdiction in these cases, 
when the voyage is broken up, or the sea- 
men discharged, or other emergency has oc- 
cmrred, entitling them clearly to their wages. 
A leading authority on this point is the case 
of The "Wilhelm Frederick, 1 Hagg. Adm. 
13S, between which and the case now be- 
fore me are many points of resemblance. 
That cause was instituted against the ship 
by the seamen for their wages. The own- 
ers appeai'ed under protest to the jurisdic- 
tion, based on the following facts: The own- 
ers were subjects of the king of the Nether- 
lands, and the ship was a Dutch ship. Pre- 
vious to sailing from Amsterdam, the crew 
had stipulated by the shipping articles that 
none should have a right to take proceed- 
ings at law against the master in foreign 
ports, but all disputes and complaints 
against the master should be settled or 
prosecuted on an-ival in their own country. 
In case the ship while abroad should be 
sold, or condemned, or the continuation of 
the voyage be suspended, so as to render it 
necessary to discharge the crew, the master 
was to make a settiement with every one 
upon terms prescribed in the articles, and 
no one should claim a larger sum; and in 
case the master should be remiss in the per- 
formance of his duty, the injury was to be 
made good at Amstei'dam. On the arrival 
of the ship at Gowes, she was surveyed; 
and, in consequence of the damage she had 
received, was found to be utterly unable to 
proceed on her voyage, the fm'ther prosecu- 
tion of which was, therefore, abandoned, 
and the men discharged on a tender of 
wages and a passage home, which they 
refused. The owners abandoned the ship to 
the discretion of the master, who assigned 
her in trusty to pay the wages, and for 
other purposes. The protest to the jurisdic- 
tion was ovemiled. Lord Stowell says: 
"The owners had abandoned the ship to 
the discretion of the captain, who assigns 
her over to British creditors at Cowes. Here, 
then, was a disclaimer by the owners of 
their own articles of agreement; their con- 
tract with the seamen was at an end; and 
I am satisfied that the seamen may, under 
these circumstances, proceed on the general 
law to estabhsh their claims." 

On similar grounds, actions by foreign sea- 
men for wages have been sustained, notwith- 
standing such stipulations, by the English 
common-law courts. In Sigard v. Roberts, 
3 Esp. 71, and in Limland v. Stephens, Id. 
269, the plaintiffs were under articles whidi 
contemplated a settiement of disputes be- 
tween the master and crew in the courts of 
their own country only; yet in both these 
cases the action in the court of king's bench 
was sustained, upon the ground, in the first 
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•case, that the master had discharged the sea- 
men; and, in the second, that the seaman 
had received ill treatment from the master, 
which entitled him to a discharge. This 
jurisdiction is also sustained by a dictum of 
Mr. Justice Le Blanc, in Hulle v. Heiglitman, 
4 Esp. 75. But see Gienar v. Meyer, 2 H. 
Bl. 603. 

In the courts of the United States the same 
■course has been followed; and while, in gen- 
eral, our com'ts will respect and enforce a 
stipulation between a foreign master and 
his crew, which limits them to suing in their 
own country, they have frequently asserted 
both the power and the willingness to grant 
relief to a seaman, notwithstanding such an 
agi'eement, whenever the interests of justice 
demand that they should do so. Cases in 
which the voyage was broKen up or ended in 
this country, or in which the men were dis- 
charged here, have been specified as those in 
which the co\ui;s would most readily enforce 
the payment of wages due, although, by 
the strict letter of his contract, the seaman 
was forbidden to ask their aid. Aertsen v. 
The Aurora [Case No. 95]. In one respect, 
indeed, the American com"ts show a greater 
favor to seamen, in these cases, than do the 
com-ts of Great Britain; for the former pro- 
ceed, irrespective of any interference on be- 
half of the seaman by his consul or other 
national representative, whilst the English 
courts would seem still to insist that the 
sanction of such an officer to the action shall 
be procured, unless the nature of the case 
forbids. The Wilhelm Frederick, 1 Hagg. 
Adm. 138; Edw. Adm. Jm-. 128. 

I am clear that, notwithstanding a stipu- 
lation of this sort, the courts of the United. 
States are open for the protection of foreign 
seamen, left destitute within their jurisdic- 
tion, by improper discharge, or by the break- 
ing up of the voyage for any other cause 
than the wreck of the vessel. 

I have never been disposed, however, to 
entertain jurisdiction in those cases in which 
the ground upon which the court is asked to 
disregard the stipulation prohibiting the 
suit is a deviation of the foreign ship from 
the voyage contemplated in the articles. 
Judge Peters has, indeed, intimated, that a 
gross deviation would be a legitimate gi-ound 
for the intei-position of the local courts. 
Moran v. Baudin [Case No. 9,785]. And see 
Weiberg v. The St. Oloff [Id. 17,357]. But 
I have alwas's considered questions of devia- 
tion to bo fitly referable to the home ti-ibu- 
nals. They ai-e best able to determine what 
the obligations and rights of the respective 
parties may be under the apparent change 
of the agreement. 

I should not, therefore, entertain this ac- 
tion because of the proposed voyage to ^la- 
deira, upon which the bark entered, and her 
deviation thereby from the voyage described 
in tlie shipping agreement; and had the 
point been the right of the libellant to leave 
the vessel for that cause, I should have re- 



ferred him to the courts of Bremen for re- 
di'ess. 

This is not the case, however. The crew 
refused to serve on board, because of the un- 
seawortliiness of the ship. They left upon 
that allegation, openly, and with the knowl- 
edge of the master and consul. This cir- 
cumstance, also, takes away from their de- 
parture the character of a desertion, endeav- 
ored to be given to it by the defence. If 
done unwarrantably, the men may have in- 
curred, under the law maritime, a penalty 
equivalent to the value of their wages; but 
the refusal to go to sea in a ship found to be 
leaking constantly, and which they desired 
to leave for no other cause, would not 
amount to a technical desertion. I think, 
therefore, that neither the position taken in 
favor of tlie libellant that he could right- 
fully abandon the vessel because of her de- 
viation from the voyage agreed upon, nor 
that, on the part of the respondent, that -the 
refusal to sail was a desertion, and involved 
a forfeiture of the right to wages, is main- 
tainable. 

The case then turns upon the question, 
whether the vessel was unseaworthy at tlie 
time of the libellant*s refusal to sail in her; 
and I think it clear upon the evidence that 
she was. The slight and exceedingly un- 
satisfactory examination made by the ma- 
rine surveyors, on giving their certificate of 
seaworthiness, even if it could operate to 
put the men in the wrong, in case no facts 
had afterwards been brought out respecting 
the condition of the vessel, cannot, nor can 
their formal certificate, avail against the 
clear and indubitable evidence furnished 
within a week after that the ship must have 
been at that time totally imsafe to under- 
take the voyage she was to enter upon.= It 
is alleged that she encountered heavy weath- 
er in the short time during which she was 
out, and was greatly sti'aiued in it; yet if 
the fact wei-e so, the state of the weather 
would have no connection with the condition 
of entire rottenness in which her whole 
body was found on her return. It cannot, 
upon tiie proofs, be matter for question, 
that the ship was not merely unseaworthy 
in a nautical sense, but was moreover unfit 
and unsafe for any navigation whatever. 

The libellant took the risk of making out 
tile unseaworthiness of the vessel, in justifi- 
cation of his refusal to remain by her; and 
having done so completely, under circum- 
stances demonstrating that such was her 
condition when he asserted it and left her, 
he is entitled to every advantage that can 
arise from the clear establishment of that 
fact afterwards, with the same effect as if 
it had been brought to light at the time of 
her sailing. Manifestly one consequence is, 
that he w^as released from aU obligation or 



' On the effect of a marine survey, see the au- 
thorities cited by Smith, arguendo, in The Lu- 
cinda Snow [Case No. 8,591]. 
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duty to go to sea in her. And it follows no 
less certainly tliat the voyage being broken 
up because of the destruction of the ship for 
rottenness, the libellant is entitled to his 
wages upon his contract, as upon its full 
and faithful performance on his part The 
stipulation to refer all actions to tlie Bremen 
courts, contained in the articles in this case, 
relates, by its terms, to an anticipated end- 
ing of the voyage at that port It cannot 
be accepted as governing the case of an en- 
tire brealdng up of the voj^age in a foreign 
country, by a sale of the ship, as in this in- 
stance, for incapacity to prosecute and com- 
plete it To give that effect to the contract 
would be not only wrongful and oppressive 
to the seamen, but would render it decep- 
tive and fraudulent in respect to their rights 
and remedies, inasmuch as the master would 
have it in his own power, by disposing of 
his vessel abroad, to cut tliem ofiE from all 
recovery of wages. The master abandons 
the vessel in this port as worthless, and 
leaves the libellant to take care of himself;— 
accordingly he is liable for wages ah-eady 
earned for the necessary support of the li- 
bellant here, and for means sufficient for 
his return home. It must be referred to a 
commissioner to ascertain these amounts, 
giving the respondent allowances for past 
payments, and for the earnings of the Ubel- 
lant since he left the vessel. 
Decree accordingly. 

[NOTE. Courts of admiralty, while not 
bound to take jurisdiction in matters of contro- 
versy between foreigners, will do so where jus- 
tice reoxiires it. The Sailor's Bride, Case No. 
12,220; The Bee, Id. 1.219; The Havana, Id. 
6,226; Thomassen v. Whitwell, Id. 13,928; 
Davis V. Leslie, Id. 3,639; Mason v. Tlie 
Blaireau, 2 Cranch (6 TJ. S.) 240; The JMagsie 
Hammond, 9 "Wall. (76 U. S.) 435; Boult v. The 
Naval Reserve, 5 Fed. 209; Willendson v. The 
Forsoket, Case No. 17,682; Bernhard v. Green, 
Id. 1,349; The Belgenland. 9 Fed. 576; The 
Noddleburn, 30 Fed. 142; Orr v. The Achsah, 
Case No. 10,586. Urgent reasons or special cir- 
cumstances should exist. Fry v. Cook, Id. 5,- 
138; The Carolina, 14 Fed. 424; The Monta- 

Sedia, Id. 427; Thomson v, Tlie Nanny, Case 
To. 13,984; The Pacific, Id. 10,644; Graham v. 
Hosldns, Id. 5,669; The Becherdass Ambaidass, 
Id. 1,203; One Hundred and Ninety-Four 
Shawls, Id. 10,521; Saunders v. The Victoria, 
Id. 12,377; Gonzales v. aiinor. Id. 5,530. See 
The Elwine Kreplin, Id. 4,426; The Amalia, 3 
Fed. 652. As the breaking up of the voyage or 
the unlawful discharge of the seaman. The 
Infanta. Case No. 7,030; Lynch v, Crowder, Id, 
8.637; Saunders v. The Victoria, Id. 12,377; 
Thompson v. The Catharina, Id. 13,949; The 
Napoleon, Id. 10,015; The Lilian M. Vigus, Id. 
8,346; "Willendson v. The Forsoket, Id. 17,682. 
And see Davis v. Leslie, Id. 3,639; The Her- 
mine, Id. 6,409; The Pawashick, Id. 10,851. Or 
where the seaman's contract has been broken 
by cruel and unwarrantable treatment. Wei- 
berg V. The St Oloffi, Id. 17,357. A deviation 
such as to entitle a seaman to his discharge 
will justify the interference of admiralty. 
Moran v. Baudin, Id. 9,785. The remedy, how- 
ever, should be no greater than the party would 
have been entitled to in the foreign jurisdiction. 
The Infanta, Id. 7,030; Thompson v. The 
Catharina, Id. 13,949. Comity is no reason for 
declining jurisdiction. The Russia, Id, 12,168; 
Fry V. Cook, Id. 5,138, And see Thomassen 



T. Whitwell, Id. 13,928. Having taken juris- 
diction, the proceeds should be distributed ac- 
cording to the rights of the parties. Covert v. 
The Wexford, 3 Fed. 577.] 
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The BUCKEYE. 

[7 Biss. 23.]^ 

Circuit Court N. D. Elinois. Oct Term, 1803. 

Carkiers— Damage to Cargo by Fire— Proof of 
Negligence — Geseral Average. 

1. Negligence cannot be inferred from the 
fact that a vessel is on fire. If the vessel were 
properly protected from fire, negligence must 
be proved. 

[Distinguished in The Guiding Star, 53 Fed. 
947.] 

2. Damage to cargo by water used in ex- 
tinguishing fire does not constitute a case [for] 
general average, 

[Disapproved in The Roanoke, 46 Fed. 299,] 

Appeal from the district court of the Unit- 
ed States for the northern disti'ict of Illinois. 

In admiralty. This was a libel by William 
F. Tucker against the propeller Buckeye, 
owned by the Northern Transportation Com- 
pany, and navigating the lakes, to recover 
damages for injury to part of the cargo in 
July, 1871. The libellant shipped on board 
the propeller for Chicago, a quantity of mer- 
chandise, and, while the propeller was at De- 
troit, embarking passengers, she was found 
to be on fire, in the hold, near the boiler. 
No one in charge of the propeller knew any- 
thing about the origin of the fire. An at 
tempt to start the pony enguie was unsuc- 
cessful, and the crew could make no impres- 
sion on the fire with buckets. The fire de- 
partment of Detroit then took charge of the 
fire, and, with their steam engines, extin- 
guished it; but, in so doing, entirely de- 
stroyed with water the libellant's property in 
the hold of the propeller. Protest was en- 
tered by the captain at Detroit. The biU of 
lading contained the usual exceptions from 
fire risk, 

[The libel was dismissed in the district 
court (case unreported), and libellant appeal- 
ed. Affirmed.] 

Robert Rae and F. L. Chase, for libellant 

R. P. Spaulding and H. F. Waite, for re- 
spondent. 

DAVIS, Circuit Justice. The libellant re- 
lies on two points to recover: Fh-st, that 
the fire was the result of negligence on the 
part of the officers of the boat; second, if 
this is not so, that he is entitled to contribu- 
tion on the principles of general average. 

In regard to the first point, no negligence 
has been shown and the burden of proof is 
upon the libellant 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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There is no proof how the fire originated, 
and the evidence is clear that the boat was 
as well protected against fire as any vessel 
that ordinarily navigates the lakes. "Unless 
negligence can be inferred from the fact 
that the boat was on fire, there is nothing in 
the case to condemn her on this accotint, 
and I thinii: it would be going too far to ap- 
ply such a rule as this. 

The second question is one of general in- 
terest, and not without its embarrassments. 

It is a principle founded in the highest 
equity, that when the ship and cargo are in 
imminent peril, and the whole venture is 
threatened with destruction, if any portion of 
the cargo or ship are sacrificed to save the 
common venture th^n the whole should eon- 
tribute to pay the loss incurred for this pur- 
pose. 

Is this such a case? The ship was not 
scuttled; no plank was broken, nor was the 
cargo saci'ificed or intended to- be sacrificed. 
And there is nothing to show that there was 
any intent to ti-ansfer the peril from the ves- 
sel to the particular goods. It may be said 
that the water could not be thrown into the 
hatches without injuring the goods. This is 
so, but to bring the ease within the doctrine 
of general average, there must have been a 
eg particxilar, voluntary purpose to destroy these 
goods, or to imperil them. It is true the 
water injured the goods, but it was not a 
foreseen or intended consequence, and in 
what was done the safety of the common 
venture was not thought of. The water was 
used to extinguish the flames without refer- 
ence to the cargo, and although the captain 
hazarded the goods, he did not intend to de- 
stroy them, nor were they selected to suffer 
the peril in the place of the whole, in or- 
der to save the remainder. This must be 
done in order to bring the case within the 
' principle of general average as announced 
by the supreme court in Barnard v. Adams, 
10 How. [51 U. S.] 270. 

The decree of the district court is affirmed. 

NOTE [from original report]. To constitute 
a case for general average, three things must oc- 
cur: A danger in which ship, cargo and crew 
all participate; a voluntary jettison of some 
proportion for the purpose of avoiding the com- 
mon peril; this attempt to avoid the common 
peril must be successful. The Congress [Case 
No. 3,099]. 



BUCKEYE INS. CO. (CHRISTIE v.). See 
Case No. 2,700. 



Case ITo. S,085. 

The BUCIvEYB STATE. 

[1 Brown, Adm. 65.] ^ 

Circuit Court, D. [Michigan. June, 1857. 

Pkaotice IX Admiualty— Appeal — Depositio:s. 

A deposition, entitled in the district court, but 

not received by the clerk until after the trial 

^ [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



there, and not sent up as a part of the record 
of that court, cannot be read on appeal. 

On motion to suppress deposition. The 
cause was tiied in the district com-t at Be- 
ti'oit, on the 8th day of December, A. D. 
1856. On the same day the deposition of one 
McChesney was taken in Chicago, but did 
not reach Detroit until December 10th— too 
late to be read on the trial. On the case be- 
ing appealed, the clerk made a memorandum 
on his transcript of the receipt of the deposi- 
tion, and sent the same unopened to the clerk 
of the circuit court. 

John S. Newberry, for claimant, moved to 
suppress the deposition: (1) Because not 
taken in the circuit court, or in any cause 
therein pending. (2) Because the same "was 
not read on the trial of the cause below, nor 
a transcript of the same retm-ned to this 

COtU't 

Levi Bishop, for libellant. 

McLiBAN, Circuit Justice, As the deposi- 
tion did not arrive until after the trial in the 
district court, and was not in evidence there, 
it cannot be read as a part of the record of 
that coinrt sent here on appeal. Not being 
taken, or entitled in this com-t, it cannot be 
considered as evidence taken on appeal. The 
motion must be granted. Deposition sup- 
pressed. 



BUCKEYE STATE, The (IVES v.). See 
Case No. 7,117. 

BUCKEYE STATE, The (STH^LilAN v.). 
See Case No. 13,445. 



Case Wo. 2,086. 

In re BUGKHAUSE. 

Ex parte FLYNN. 

[2 Lowell, 331; ^ 10 N. B. R. 206.] 

•District Court, D. Massachusetts. July, 1874. 

Bankkcptot — ^Proof op Debt against Bankrupt 
Firm by a Member. 

1. Where a firm, composed of A. and B., 
was indebted to a firm composed of B. and C, 
and the former firm became bankrupt, held, 
that C, as the remaining member of the lat- 
ter firm, settling its affairs, could prove the 
debt against the assets of A, and B. 

[Distinguished in Re Cooke, Case No. 3,170. 
Cited in Re Vetterlein, 44 Fed. 61.] 

[2. Cited in Re Boston & E. Iron Works, 29 
Fed. 784, to the point that equitable debts are 
provable on the same footing as legal debts.] 

[In bankruptcy. Gough, as survivor of 
the firm of Gough & Flynn, sought to prove 
a debt against the bankrupt firm of Buck- 
hause & Gough, of which he was a member, 
and the proof was allowed.] 

LOWELL, District Judge. This case was 
submitted without argument I understand 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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that the firm of Buckliause & Gough, the 
banki'upts, were, at the time of theur bank- 
ruptcy, indebted to the firm of Gough & 
Flynn, in a certain sum, for goods sold and 
delivered; and the question is, whether that 
sum can be proved as a debt Gough was a 
member of both firms, but Flynn was not 
a member of the bankrupt fii-m, and he of- 
fers this proof as the solvent or remaining 
partner of his late firm, having the right to 
wind up its affairs. 

It has for a long time been the law of 
England that proof may be made by one 
firm against the other in such a case. The 
firms are regarded as distinct legal entitias, 
capable of contracting with each other in 
equity: Story, Partn. § 394; Lindl. Partn, p. 
996; Ex parte Thompson, 3 Deac. & C. 612. 

The English cases have gone beyond this, 
and have admitted contribution between the 
joint and separate estates, whenever there 
has been a distinct trade carried on, and the 
contract or dealing has been between "trade 
and trade," as they say; though the part- 
ners may have been the same in both firms, 
or though one firm may have included the 
other. The Massachusetts courts refuse to 
follow these last decisions, or to permit any 
proof between a firm and its members; but 
no com-t has denied the right of proof when 
the two firms had one or more distinct part- 
ners. In such a case a debt would exist, 
which, to be sure, could not be recovered at 
law, for a technical reason: Bosanquet v. 
"Wray, 6 Taunt 597; Story, Eg. § 679. But 
I apprehend the better opinion to be, that 
such a debt can be recovered in equity, with- 
out going into a general settlement of the ac- 
counts of both firms: Story, Eq. § 680; 
Hayes v. Bement, 3 Sandf. 39i; Calvit v. 
Marlcham, 3 How. (IMiss.) 343. A learned 
author has expressed a doubt whether there 
would be a remedy even in equity. He says: 
"In Bosanquet v. Wray, the court seem to 
have thought that in such a case there might 
be a remedy in equity. It is not, however, 
easy to see how such a remedy could be 
worked out, except as against the common 
partner by a dissolution of the claimant 
partnership. The court of chancery does 
not assume jurisdiction simply to compel 
payment of a debt, where there is no lien 
or charge to be enforced; nor, except in 
cases within its peculiar jurisdiction over 
ti-usts and the like, does it give relief, unless 
there is, or at some time has been, a legal 
right" Dix. Partn. 268. But Story, at sec- 
tion 680, says : "Courts of equity, in such 
eases, look behind the forms of the transac- 
tions to their substance, and treat the differ- 
ent firms, for the purposes of substantial 
justice, exactly as if they were composed of 
sti-angers, or were in fact corporate compa- 
nies." It cannot be denied that, in substance, 
a debt due from A. & B. to A, & D. is a 
very different thing from a mere overdraft 
by A. from the funds of A. &. B. To re- 
fuse to notice the distinction is to disregard 
4FJi:i>.CAS.— 36 



the credit of D. altogether. Whether there 
be a remedy in equity or not, while the firms: 
remain solvent, it seems clear that there is 
a debt which equity can recognize, and' 
which, in banki'uptcy, ought to be entitled 
to its share of dividends, in justice to the 
creditors of the creditor firm. Indeed, the- 
right to sue at law has been granted by 
statute in one state: Adams, Eq. (5th Am- 
Ed.) 240, note 1, citing the laws and deci- 
sions in Pennsylvania. I have often decided 
that equitable debts may be proved under 
our bankrupt act, and I am not aware that 
a contrary decision has ever been made. 
Holding this to be a debt in equity, and 
finding the decisions in bankruptcy in favor 
of allowing its proof, I admit it, though 
without any intimation that, as between one- 
partner, or any number of partaers and. the- 
others, where there is no firm with a foreign 
member, the Massachusetts cases may not 
express the true doctiine of this coimtryJ* 
Debt admitted to proof. 



Case ]Sro. 2,087. 

BUCKINGHAM v. BURGESS et al. 

[3 McLean, 364.]* 

Circuit Court, D. Indiana. May Term, 1844- 

Pleading and Pjroof— G-eneral Issue— Partner- 
ship— Estoppei, TO J)ent. 

1. A defendant may set' up in his defence 
under the general issue, that the plaintiff is one 
of a partnership, and that the firm is indebted 
to him in a larger sum than that which the 
plaintiff demands, it being a part of the same 
transaction. 

[See Jordan v. Wilkins, Case No. 7,527.] 

2. An individual who holds himself out to the- 
world as a partner, should be held responsible 
as such, though in fact he be not a partner. 

[At law. Action for work and labor by 
Mark Buckingham against Richard Bm-gess; 
and another. Verdict for plaintiff. 

[For denial of a motion to dismiss the ac- 
tion for failure to file a suflicient bond as sfr^ 
curity for costs, see Case No. 2,088.] 

air. Smith, for plaintiff. 

Mr. Newman, for defendants. 

OPINION OP THE COURT. This action. 
is brought to recover an amount alleged to< 
be due, for labor in cutting and paddrig pork. 
The defendant pleaded the general issue,, 
and, also, payment. There is no dispute as 
to the performance of the labor, or the- 
amount claimed for it But the defence- 
mainly rested on an alleged partnership be-: 
tween the plaintiff and the Mahards, who- 
had a large pork house in Cincinnati, and a. 
commission house at New Orleans, to which 
latter place the pork of the defendants was 
consigned and sold, but the proceeds were 
not paid over to them. Many witnesses were 

^ See In re Lane [Case No. 8.044]. 
* [Reported by Hon. John McLean. Circuit 
Justice.] 
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oxamined in relation to the alleged partner- 
sbip- 

The court instructed tlie jury, that if they 
shall find that a partnership existed between 
the plaintiff and the Mahards, they should 
find for the defendants; for independent of 
any objection as to the name in -which the 
action is brought, it was clearly proved that 
no part of the proceeds of the defendants' 
pork had been paid over to them, which 
jrreatly exceeded the amount of the plaintiffs 
demand. And the court also instructed the 
jury, that if they shoidd find from the evi- 
dence, the plaintiff represented to the defend- 
ants that a partnership existed between the 
llahards and himself, with the view of in- 
ducing them to employ the plaintiff to kill 
and pack their pork, and forward it to the 
house in New Orleans for sale, that they 
should find for the defendants, whether a 
partnership existed or not. An individual by 
holding himself out to the world as a part- 
ner, and thereby obtains credit himself, or 
gives credit to the firm, will be held respon- 
sible as a partner. This principle is founded 
upon considerations of morality and sound 
policy. 

The jury found for the plaintiff. 

[NOTE. For another case apparently be- 
tween the same parties, and for the same cause 
of action, see Case No, 2,089.] 



Case "No. 3,088. 

BUCKINGHAiVr v. BURGESS et al. 

[3 McLean, 368.]^ 

Oircuit Court, D. Indiana. May Term, 1844. 

Security foii Costs —VAtiniTT of Bond— Depo- 
siTioxs — When mat be Taken — Form. 

1. A bond binding an individual, as security 
for the plaintiff, to pay the costs in a suit named, 
is good, without naming any individual to 
whom the payment shall be made; the obliga- 
tion is to pay the costs to whomsoever may be 
entitled to them. 

2. Should the defendant recover the costs, he 
could bring the suit in his own name against 
the security. 

B. Depositions may be taken under the act of 
■congress after the expiration of a rule to take 
them. 

4. The caption in the deposition naming the 
Suit should be correct. But where, from the 
facts, there can be no uncertainty as to the 
-case, the deposition should be admitted. 

.'(At law. Action by Mark Buckingham 
against Richard Burgess and McConahan for 
work and labor. A motion was made on 
behalf of defendants to dismiss the action, 
because of an insufficient bond as security 
for costs. Denied.] 

Mr. Smith, for plaintiff. 
■ Mr. Newman, for defendants. 

OPINION OF THE COURT. The plaintiff 
being a non resident, under the rule of the 

• [Reported by Hon. John McLean, Circuit 
Justice.] 



com-t to give secm-ity for the payment of 
costs, the following bond was executed: '•!, 
Daniel Hawkins, of the county of Fayette 
and state of Indiana, do hereby bind myself 
as security for Mark Buckingham for the 
payment of all costs which may be adjudged 
or' taxed against the said Slark in a suit 
now pending in the United States circuit 
court, for the district of Indiana, wherein 
the said Mark Buckingham is plaintiff and 
Richard Bm-gess et al. defendants," &c. A 
motion was made to dismiss the suit for 
the want of secm-ity, on the gi-ound that 
the bond does not specify to whom Hawkins 
is bound. The bond is good. The obligor is 
bound to pay the costs adjudged against 
Buckingham, to those who shall be entitled 
to them. A mere indorsement on tlie writ, 
as security for costs, has always been held 
sufficient. Should Buckingham fail in the 
action, and the defendant recover costs, his 
name can be used to enforce the payment 
of tlie costs. An objection, in the progress 
of the suit, was made against certain deposi- 
tions, because at the last term a rule was 
gi-anted to take depositiors, and those ob- 
jected to were taken after the expiration of 
the time. The depositions were not taken 
under tiie rule, but under the act of congi-ess, 
which requires no notice, after the rule had 
expired. 

Another objection was made tliat the title 
of the cause stated in the caption of one of 
the depositions is not the true one. The 
deposition states the case of Buckingham v. 
Burgess [Case No. 2,088]. On the docket 
the case is Buckingham v. Buckingham and 
McConahan. It appears that the process was 
served only on Burgess. Afterwards, Mc- 
Conahan came in voluntarily, and made him- 
self defendant. There is no cause on the 
docket in the names of Buckingham and Bur- 
gess except the one above stated. Objec- 
tions overruled. 

[NOTE. For trial of the action herein, see 
Case No. 2,087; and, for trial of a similar ac- 
tion, see Id. 2,089.] 



Case No. 2,089. 

BUCKINGHAM v. BURGESS et al. 

[3 McLean, 549.] ^ 

Circuit Court, D. Indiana. May Term, 1845. 

EVIDESCE— ADMTSSIOS OP CO-DEFEXnANT — PaHT- 

XEKSHip — Estoppel to Dent. 

1. The admission of one defendant does not 
go to charge his co-defendant. 

[See Champlin v. Tilley, Case No. 2,586. 
Contra, Howard v. Cobb, Id. 6,755; Corps 
T. Robinson, Id. 3,252; Garrett v. Wood- 
ward, Id. 5,253; Weed v. Kellogg, Id. 17,- 
345; Thomas v. Wolcott, Id. 13,915.] 

2. "^Tiere an individual represents himself as 
a partner in a certain firm, or permits others to 
do so, he is responsible as a partner. And this 
is the case, although he may not, in fact, have 
had any interest in the firm. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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[At law. Action for work and labor by 
Mark Buckingham against Ricbard Burgess 
and M'Canaha. Verdict for plaintiff. 

[For another case appai-ently between the 
same parties, and for the same cause of ac- 
tion, see Case No. 2,087, and, for motion to 
•dismiss such action for insufficient secm-ity 
for costs, see Id. 2,088.] 

O. H. Smith, for plaintiff. 
Mr. Newman, for defendants. 

OPINION OF THE COUIIT. This action 
Is brought for work and labor in cutting and 
packing pork, amounting to eleven himdred 
•dollars. In their defence, the defendants set 
up that plaintiff was in partnership with 
•John Mahard & Brothers, who pm'chased the 
pork, became bankrupts, and never paid for 
it It was proved that Mahard & Brother 
Were in partnership in Cincinnati, and also 
In New Orleans, and that the plaintiff in 
1841, did his business in the pork house of 
the Mahards in Cincinnati. That after the 
pork was cut and packed, it was consigned 
to the house of the Mahards in New Orleans, 
which sold the pork. The house of the Ma- 
hards at Cincinnati were proved to have 
been in partnership with the plaintiff prior 
to this ti'ansaction, but there was no evidence 
to show that that pai-tnership had been 
woimd up in 1839-40. But there was some 
-evidence conducing to show that the plaintiff 
Tield himself out as the partner of the Ma- 
hards in 1841. The account on which the 
action is brought, was made out by the clerk 
•of the plaintiff, and handed to Burgess, one 
of the defendants, who acknowledged it was 
-correct The com*t instructed the jury, that 
the admissions of Bm'gess did not bind his 
co-defendant, M'Canaha. Also, that if the 
plaintiff, or others in his presence and hear- 
ing, represented him to have been, at the 
time of the pork transaction, in partnership 
with the Mahards, and the defendants were 
present, and were on that ground induced to 
employ the plaintiff, they should find for the 
defendants; and, also, that under the statute 
■of Indiana, they should find against the 
plaintiff the sum due on the partnership ac- 
count That where an individual permits 
himself to be represented as a partner of a 
firm, and thereby gives credit to the firm, he 
is justly held responsible, although in fact he 
may have no interest in the partnership. 

The jury found for the plaintiff the dam- 
ages claimed. 



Case Wo. S,090. 

BUCKINGHAiM et al. v. JACKSON et al. 

[4 Biss. 295.] * 

Circuit Court, D. Indiana, Feb. Term, 1869. 

Bill, fob Accoontisu— Intebpretation op Con- 

TKACT. 

A, B, and C were the owners of a tract of 
land. They entered into a written agreement 

* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



With J, in which it was stipulated that they sold 
him an undivided half of the land for $5,299.40, 
to be paid in four years; that J should pay half 
the taxes on the land; that he should subdi- 
vide and sell it in parcels; that he should de- 
liver to A, B, and the proceeds of said sales 
in^ payment ot said $5,299.40 till the same was 
fully paid; and that afterwards the proceeds of 
such sales should go, one-half to J and the oth- 
er to A, B, and C. Held, that till J had deliver- 
ed over to A, B, and C double the amount of 
his said debt of $5,299.40, he could not claim a 
division with them of the proceeds of subse- 
quent sales. ^ 

[In equity. Bill by James Buckingham 
and others against Andrew Jackson and oth- 
ers for an accoimt Decree for complain- 
ants.] 

Porter, Harrison & Fishback, for com- 
plainants. 
Walter March, for defendant Jackson. 

MoJ>ONAX,D, District Judge. This is a 
bill in equity for an account founded on a 
written agreement concerning the pm*chase 
and sale of certain lands. The agreement is 
made an exhibit with the bill, and is as fol- 
lows: 

"Agreement made this 1st day of May, 
1857, between Calvin Fletcher, Margaret 
McCarty, Susan McCarty, Margaret R. Mc- 
Oarty, and Francis J. McCarty, of the 
one part, and Andrew Jackson of the 
other part, witnesseth, that the party of 
the first part have .sold to Andrew Jack- 
son of the second part the undivided half of 
the following tracts of land: (Here the 
lands are described.) All supposed to con- 
tain, more or less, 249 40-100 acres (Andrew 
Jackson having heretofore taken by purchase 
fifty-hundredths for his mill-yard, and leav- 
ing the said 249 40-100 acres to the party of 
the first part), sell him the undivided half; 
and if the said Fletcher has heretofore, in 
laying off and selling lots in his addition to 
the town of Anderson, taken any portion off 
of said tracts, the same amount is to be 
taken off of his adjoining lots, so as to make 
up the full amount of the tracts above men- 
tioned. For which undivided half, said Jack- 
son is to pay the sum of $42.50 per acre in 
fovr yeai-s from date without interest. And 
said Jackson is to divide and sell -the said 
lands in such portions as he and the said 
Fletcher may agree; and as fast as the 
same is sold, retm-n the money to the parties 
of the first part, imless sold on a credit 
which shall be on interest, and the intei'est 
annually paid by such pm'chasers; and that 
interest to inure to the benefit of the party 
of the first part, until the said Jackson, by 
sale, pays up the pm-chase money. Then, 
if there is a balance unsold, he shaU have 
half the interest on the quantity of land left 
after paying ap his purchase money. And 
as soon as moneys are paid by purchasers on 
time, the same shall go to and be handed 
ovei- to the parties of the first part till the 
pmrchase money is, as aforesaid, paid by the 
said party of the second part for his undi- 
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vided half. Then, after that is so paid, the 
residue unpaid shall go with the interest, 
one-half to each party. Deed to he made to 
the said pai-ty of the second part when the 
piu'chase money on his pai't i.s paid, to all 
that remains unsold, or for -which obliga- 
tions are outstanding to couyey to others; 
The said party of the second part to pay one- 
half of the present and future years' taxes 
and assessments on said land. His services 
for sales areOBot to he accounted; but for 
extra expenses in laying off, in obtaining 
the services of a surveyor, and for all neces- 
sary traveling expenses, he is to be paid. 
He is to keep an account of all sales, mon- 
eys, &c., in the disposal of the lands, and 
to have an oversight of the same to prevent 
trespasses, as far as possible— is to receive 
and collect the notes given by the Kirbeys, 
and that sale to be considered as his own 
sale, and will be so accounted in the final 
settlement of this concern. It is understood 
that said Calvin Fletcher and Nicholas Mc- 
carty's heirs hold the foregoing ti-act of 
land in partnership with Solomon Sturges 
and Alva Buckingham, and are to account to 
them for the same. Said Jackson has this 
day given his note for the purchase money 
in accordance with this agreement. As 
witness the hands and seals, day and year 
first written. P. S. After the said par^ of 
the second part has paid the purchase 
money as above, he is to have a reasonable 
compensation, for his services in settling 
and collecting, out of the profits." (Signed.) 
The cause has been put at issue by an- 
swers, a cross-bill, and replications; and it 
is now submitted for final hearing and de- 
cree. And the pai'ties agree in open court 
that the final decree shall depend on the 
construction of the written agreement above 
copied. By the parties on one side it is con- 
tended that said agreement must be con- 
sti'ued to mean that as soon as Jackson, by 
the sale of these lands, obtained and paid 
over to the party of the first part ten thou- 
sand five himdred and ninely-eight dollars 
and eighty cents undivided, that is to say, 
double the amount which he engaged to 
pay for an individual half of the lands,— 
then, after deducting his costs and expenses 
from the gi'oss amount of all subsequent 
sales, the residue should be equally divided 
between the parties to the written agree- 
ment. On the conti-ary, Jackson insists that 
the agreement ought to be construed as 
meaning that whenever, by sales of the 
lands, he received and paid to the party of 
the first part five thousand two hundred and 
ninety-nine dollars and forty cents,— the 
amount which he engaged to pay for an un- 
divided half of the lands,— then, after de- 
ducting his expenses from the gi'oss amount 
of all subsequent sales, the residue should be 
equally divided between him and the other 
party to the agreement. And Jackson, on 
his part, and the other parties to this suit, 
agree in open court that if the court shall 



construe said written agi-eement according 
to Jackson's interpretation of it, then a de- 
cree shall be rendered in his favor for one 
thousand dollars; but that if the court shall 
consti'ue the agreement according to the in- 
terpretation inasted upon by the other par- 
ties to tills suit, then a decree shall go 
against Jackson for two thousand dollars. 

The written agreement in question is a 
very remarkable document. It was evidently 
got up most carelessly. Some words, plain- 
ly intended to be inserted in it, seem to have 
been inadvertently omitted. It is a good il- 
lustration of the observation of Blaclistone^ 
that "The law rarely hesitates in declaring 
its own meaning; but the judges are fre- 
quently puzzled to find out the meaning of 
others." 

The primary rule in the interpretation of 
contracts is that they must be interpreted 
according to the intention of the parties. 
In seeking for that intention, we must give 
to every conti'act a reasonable consti-uction, 
2 Kent, Comm. 554. For it should not be 
presumed that the parties intended anything 
either senseless or absm'd. In view of these 
rules, let us attempt to interpret the conti'act 
in question. 

Some things in this contract are plain 
enough. It is plain enough that the parties 
to it intended a sale to Jackson of the undi- 
vided half of 249 40-100 acres of land, at 
forty-two dollars and fifty cents per acre,, 
amounting in the aggregate, as they esti- 
mated it, to the sum of five thousand two 
hundred and ninety-nine dollars and forty 
cents; and that he executed his note for that 
sum, payable fovu: years after date without 
interest. Furthermore, it is very dear from 
the terms of the contract that to the other 
parties Jackson should pay that sum. How 
he should pay it, is therefore the only ques- 
tion of any difficulty. Now, the written con- 
tract attempts to show, and I think does 
show, how he was to pay it. The contract 
plainly shows that Jackson was made the 
agent of all the parties to divide into par- 
cels all the land held in common by them, 
and to sell and receive the pay for the same. 
The contract also plainly requires that all 
moneys so received by Jackson — whether on 
sales for cash down, or on principal or in- 
terest on sales on credit— shall be paid over 
to the other parties to the contract, "till the 
purchase money is * * paid" by Jackson,, 
arising on his purchase. This is clearly 
meant. Now, it should be noted, that the 
contract does not say that all the moneys so 
to be received' by Jackson, shall be delivered 
to the other parties in satisfaction of his 
debt to them, but only that he shall continue 
so to deliver these moneys tiU his debt to- 
them is paid. How much of this money, 
then, would he have to pay over to them in 
order to extinguish his debt? That would 
depend on the rights of the different parties 
to this money. If it all belonged to Jackson, 
he would only have to dehver over to them 
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the amount called for in the note— five thou- 
sand two hundred and ninety-nine dollars 
and forty cents. But did it all helong to 
him? It is the proceeds of land held in com- 
mon and imdivided by all the parties, in 
T^hich Jackson held— at least ecimtahly— one 
undivided half, and the other parties a like 
interest. Then only one-half of this money 
belonged to Jackson; and the other half to 
the other parties to the contract How then 
could he pay his own debt with their money? 
Could such an absurdity have been within 
the intention of the contracting parties? 
The construction insisted on by Jackson in- 
volves this absm-dity. I repeat that every 
contract must receive a reasonable interpre- 
tation. His interpretation I think is not rea- 
sonable; and I cannot adopt it. I think that 
there is no violence done to the words of the 
conti'act in construing it to mean that Jack- 
son should continue to hand over to the 
other parties to the contract aU the money 
he should receive on the sales which he en- 
gaged to make, till his half of it should be 
sufficient to pay the debt of five thousand 
two hundred and ninety-nine dollars and for- 
ty cents which he promised to pay. And I 
suppose this is the true construction of the 
contract in question. 

It has been suggested, however, on the 
part of Jackson, that this contract, when all 
its provisions are duly considered, does not 
amount to a sale to him of any part of the 
land in question; that a suit could not be 
maintained on the note he executed; and 
that the whole thing amounts to no more 
than a special contract having in view a 
speculation in land. This suggestion may be 
right; but I do not perceive how it can help 
Mr. Jackson. I think it would make the 
case one of partnership. But whether it 
would or not, the substance of the matter 
would be this: The parties agree to enter 
upon a speculation in the sale of lands. All 
of them, except Jackson, put into the con- 
cern some ten or twelve thousand dollars' 
worth of land to be used In the speculation. 
Jackson puts in nothing; he only engages 
to pay half the taxes on the land, and to per- 
form some services relating to the sale of it, 
and to pay the other parties five thousand 
two hundred and ninety-nine dollars and for- 
ty cents. And this money he engages to pay 
them out of the proceeds of sales of these 
lands. All this seems plain enough. But 
then the question recurs, Was he to pay this 
sum of money out of his share of the pro- 
ceeds of these sales, or out of the whole of 
those proceeds? This is exactly the same 
question which meets us if we regard the 
case as a contract to sell an undivided half 
of the land to Jackson, liideed, whatever 
view we take of the written agreement in 
question, we cannot escape the inquiry, "Was 
Jackson to pay his debt of five thousand 
two hundred and ninety-nine dollars and f or- 
ty^ cents, Qut^ of. his share of the proceeds of 
sales? I hold that this question must be an- 



swered in the affirmative. It was his debt; 
and his money ought to have paid it This 
interpretation is not inconsistent with the 
words of the contract, and it escapes the ab- 
sm'dity of supposing the intention of the par- 
ties to have been that Jackson was to pay 
one-haK of his debt with his creditors' 
money. 

There is proof in this case to the effect 
that, at the date of the conti-act, the land in 
question was only worth from thirty-two dol- 
lars and fifty cents to thirty-five dollai'S per 
acre. And it is argued that as it is put down 
at forty-two dollars and fifty cents in the 
written agreement, this disparity ought to 
be considered in interpreting the contract 
This disparity, however, will not be deemed 
very considerable when we remember that 
Jackson's purchase of the land was on a 
credit of four years, without interest But 
suppose, on the other hand, that Jackson's 
interpretation of the contract is right, he 
would then pay his debt of five thousand 
two hundred and ninety-nine dollars and 
forty cents with two thousand six himdred 
and forty-nine dollars and seventy cents of 
his own money. This would be all he really 
would pay for his undivided half of the 
land; for it is idle to speak of paying a debt 
to a creditor with his own money. It fol- 
lows, therefore, that, on Jackson's interpre- 
tation of the contract, he would only pay 
twenty-one dollars and twenty-five cents per 
acre for the land. And this, certainly, would 
be farther below the value of the land, than 
forty-two dollars and fifty cents would be 
above it. It appears to me, consequently, 
that the evidence of the value of the land, 
so far from aiding Mr. Jackson, is rather 
against him. 

On consideration of the whole matter, I 
entertain no doubt touching the proper in- 
terpretation of the contract under considera- 
tion. And I decree in favor of the complain- 
ants and against the defendant Andi-ew 
Jackson, two thousand dollars. 



Case Wo. S,091. 

BUCKLEY V. BBATTT. 

[1 Cranch, 0. 0. 245.] * 

Circuit Court, District of Columbia. July 
Term, 1805. 

Suit against Administrator — Defenses. 

Administrators are bound to plead before the 
expiration of a year, from the date of the let- 
ters of administration. 

Rule to plead. 

Mr. Key, for defendant, objected to plead- 
ing, as twelve months had not expked since 
the death of the intestate. He cannot plead 
plene administravit, because not bound to 
pay any debts until twelve months after, &c. 

Objection .overruled. By the law of Mary- 

^ [Eeported by Hon. William Cranch, Chief 
Judge.] 
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land, an administrator is not bound to plead 
plene administravit. See the case of Fra- 
zier V. Brackenridge. [Case No. 5,071]. 



Case No. 2,093. 

BUCKLEY T. BEOT\rN. 

[3 Wall. Jr. 199;^ 13 Leg. Int. 3G4; 19 Leg. 
Int. 364.] 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
185G. 

Admiralty Jukisdiotio? — Canal Boats — Ma- 
rine HoSPiTAi- Tax. 

1. The character of a boat, i. e., the question 
whether a boat is a canal boat or a vessel of 
another kind, is to be determined by her build, 
object, and general and ordinary purposes and 
uses, and not upon the fact whether she is 
found, for part of her voyages or occasionally, 
in tide waters, and is moved on them by steam. 
If she is ai canal boat in common and just par- 
lance, she does not become a. steamboat, or any- 
thing but a canal boat, by being pulled or push- 
ed by a steam tug. 

2. "Canal boats," as their character is settled 
by this rule, "without masts or steam power," 
are not liable to pay the "marine hospital tax" 
laid on registered vessels, by Act July 16, 1798 
[1 Stat. 606], § 2; a subsequent act (Act July 
20, 181G [9 Stat. 3S], § 1) exempting "canal 
boats" of this character from its operation. 

[In admiralty. Suit to lecover marine hos- 
pital tax, alleged to have been illegally ex- 
acted. Decree for plaintiff.] 

An early act of congi-ess (Act July 16, 
1798 [1 Stat 606], § 2) enacts "that no col- 
lector shall gi-ant to any vessel whose li- 
cense for carrying on the coasting trade has 
expired, a new license, before the master 
of such vessel shall first render a true ac- 
count to the collector of the number of sea- 
men, and the time they have severally been 
employed on board such ship or vessel, dur- 
ing the continuance of the license which has 
so expired, and pay to such collector twenty- 
five cents for every month such seamen have 
been severally employed as aforesaid." The 
sum thus paid is retained from the wages of 
the seamen, and is to form a hospital fund 
for the support and maintenance of disabled 
seamen. Under this act it had been the 
practice prior to 1846, to tax, indiscrim- 
inately, all hands and mariners engaged on 
boats and vessels trading on our rivers. 
This tax became a great burden to canal 
boats and vessels engaged in the inland navi- 
gation of Pennsylvania; and to relieve them 
from this burden, congi-ess, by an act of 
the 20th July, 1846, enacted: See. 1. "That 
persons employed in navigating canal boats 
without masts or steam power, shall not be 
required to pay any marine hospital tax or 
money." [Nor shall the persons employed to 
navigate such boats receive any benefit or 
advantage from the marine hospital fund; nor 
shaU. such owner or owners, captain, or other 
persons be required to pay fees, or make any 
compensation for such register, license, or 

^ [Reported by John William Wallace, Esq., 
and here reprinted by permission.] 



enrollment license; nor shall any such boat 
be subject to be libelled in any of the United 
States courts for the wages of any person 
or persons who may be employed on board 
thereof, or in navigating the same.] - See. 2. 
"That aU acts and parts of acts repugnant 
to the provisions of this act be, and the 
same ai'e hereby repealed." In practising 
upon this act of congi-ess, the secretary of 
the treasury issued to the collectors of the 
different poi-ts of the United States, insti-uc- 
tions to the effect: First. That under the 
act of 20th July, 1846, vessels or boats which 
ply altogether on tide and other navigable 
waters, cannot be deemed canal boats, eu- 
titled to the privileges of that act. Second. 
That the exemption of canal boats cannot 
extend to boats or barges, exceeding fifty 
tons, although without masts or steam power 
within themselves, when the usual practice 
of such boats or bai'ges, is to come out of 
the canals, and ti'ade by aid of steamboats 
and propellers, on natm-al navigable waters 
from district to disti'Ict" With these laws 
and insti'uctions in force, the plaintiff, being 
captain of a. registered boat, applied to the 
defendant, collector of the port of Philadel- 
phia, for a renewal of a license, which that 
officer, acting on the instructions of the 
treasury, refused to give him without, a pre- 
vious payment of the usual "marine hos- 
pital tax." The boat was in the or- 
dinary canal shape, of 123 tons bui-den, with- 
out masts or steam; and her voyages 
were between Port Carbon, an interior 
town among the Pennsylvania coal hills, 
and the city of New York, by way of 
the Schuylkill Navigation Company, and the 
Delaware and Raritan canal. Her whole dis- 
tances 'were 228 miles, of which 151 were 
on canal, and 77 on tide water, on which 
last she was towed by steam tugs. The 
captain, having paid the money under pro- 
test, the right of the collector to have de- 
manded it was the question now before this 
court, to which it came by certiorari from 
the common pleas. 

Mr. Vandyke, D. A. U. S., for the collector. 

The act of 1798 has not been repealed. It 
applies to the plaintiff and his boat, unless 
the boat comes within the exceptions of the 
act of 1846. The privileges of that act are 
confined not to canal boats generally, nor 
to any at all times, but to such boats, 
being "without masts or steam power." The- 
boat moist be bona, fide a canal boat, and 
prove her quality by staying on canals: and 
using neither steam nor masts; else by giv- 
ing to river and steamboats the form, size- 
and name of canal boats, river boats would 
go clear entirely. Even if an ordinary canal 
boat navigates rivei*s chiefly, it was never 
meant that she should go clear. The act of 
1846 makes steam the test It matters not 
how steam is applied; whether in front, and 

* [From 13 Leg. Int. 364.] 
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so pulls the boat, or behind, and so pushes 
it, or on board, and so propels it If steam 
moves the boat entirely, and on tide waters, 
the boat is not a canal boat -within the mean- 
ing of the act of 1846; an exceptional act, 
as has been stated, and in derogation of the 
rights of the government Vessels are now 
made in compartments. The steam is on one, 
the freight on others, the passengers on the 
remaining. The different parts of the vessel 
are attached; but in structmre are as sepa- 
rate as the canal boat and the tug. 

Mr. W. M. Tilghman, on the other side, 
contended that whether a boat was a canal 
boat or not, depended simply on the fact 
what sort of navigation she was constructed 
and adapted for. If, tested by these mles, she 
was a canal boat, she was a canal boat 
wherever she was, whether on a canal, on 
a tide rivex*, or on dry land; and no more be- 
came a steamboat because she got out on 
tide water and was towed by a steam tug, 
than she would become a railroad car by 
being put on the wheels of railroad trucks 
and rolled over a railroad; or a dwelling 
house, by the canal's becoming emptied of 
water, and the boat left on dry land. Cer- 
tainly, the act made "steam power" a test; 
but it means steam power as part of the 
boat. This boat was as much a "canal boat 
without steam power," after she was tied 
to the tug, as she was before; and just as 
much as she would have been "without 
masts," if she had been tied to a sailing-ves- 
sel propelled by wind. It is the tug and the 
sailing vessel which have the steam and the 
masts. The canal boat has neither, and 
therefore, of course, is "without" them, and 
so exempt. Though an exceptional act, the 
act of 1S46 is to be construed fairly, and like 
ordinary acts, and its meaning is to be set- 
tled by the courts, and not by secretaries of 
the ti'easmy, who look to that which chiefly 
concerns them, government interests. 

GRIER, Circuit Justice. It is a great 
grievance that the revenue laws passed by 
congress have become so nunjerous and 
complicated, that it is often difficiilt to as- 
certain what is the existing law on any par- 
ticular subject In the constniction of other 
laws, when one statute supplies or changes 
the provisions of another, the latest is con- 
strued as a repeal of the former. But on 
the constraction of this mass of contradic- 
tory revenue laws, it would seem that the 
statute which gives the highest duty, the 
largest fees, or the severest penalties, is nev- 
er repealed by a later act which mitigates 
the penalty or diminishes the fees. Acts 
giving certain fees or forfeitures to certain 
officers, become almost like the laws of the 
Medes and Persians, incapable of being re- 
pealed. At least it is hard for human in- 
genuity to discover language for the pm'pose 
which may not be perverted by ingenious 
misconstractions. [This case raises the 



question of the construction of an act of 
congress which declares that "the owner, 
master, or captain, or other persons em- 
ployed in navigating canal boats without 
masts or steam power, &c., shall not be re- 
quired to pay certain fees, nor marine hos- 
pital tax, and shall receive no benefit from 
the marine hospital fund, &c."] * 

It is part of the histoiy of this act of con- 
gress, that it was originated at the instance' 
chiefly, and for the relief of a certiin dass. 
of citizens of the commonwealth of Pennsyl- 
vania. 

Much of the internal ti'ade of this countryv 
which was formerly caiTied on wagons over 
turnpikes, or by coasting vessels trading 
from port to port, is now carried on by 
means of canal boats. In the transporta- 
tion of coal, these boats are loaded among^ 
the moimtains, dragged by horses or mules 
down to the harbor of Philadelphia, toweS 
from the harbor to the New Jersey canal, 
again dragged by animal power, to be again 
tugged or towed into the harbor of New York. 
The trade thus carried on is entii'ely- internal, 
as much so as if done by wagon or railroad 
car, and calling as little for the interference 
of the revenue laws. There is nothing of a 
maritime character about this mode of 
transportation, save the boat The persons 
who conduct or navigate it, the steersman of 
the boat, his assistant, the man or boy who 
drives the mule, have probably never seeii_ 
the sea, till their arrival at New York. They' 
are, therefore, astonished to find that, as 
soon as their boat touches brackish water, 
it has become the subject of a new code of 
laws, originating in Rhodes or Italy, and ire 
the isles of Oleron and Rhe; that thougb * 
bom and bred mountaineers they have, "by 
magic, become mariners, and may libel the; 
coal boat for their wages, or hypothecate it 
for oats and provision, on the retm-n voy- 
age, &c., &c., and a thousand other incidents 
of admiralty jurisdiction, and custom house 
supervision and fees, which have about as 
much application to them and their boats as 
they have to Conestoga wagons. 

For the purpose of relieving trade from 
♦these annoyances of admiralty law and cus- 
tom house exactions, this act of congress 
was passed, and the question for the com*ts 
to decide in tfiis case is, whether we ca» 
by any ingenuity so constme, or rather mis- 
construe, it as to render it wholly ineffectual- 
It is proposed to do it by means of the fol- 
lowing sorites or syllogisms: A canal boat 
is a canal boat only while it continues to be 
a boat on a canal; and although it has no' 
mast or steam engine on board, yet whert 
a steam tug is attached to it by a rope for 
the purpose of taking it from part of a har- 
bor or river to another, it becomes ipso facto 
a steamboat, because it has been tugged or 
propelled by steam, and so remains ever aft- 
er, it having lost the character of canal boat 

» [From 13 Leg. Int. 364.] 
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forever, by a single contact with the rope 
of a steam tag. The man, the boy and the 
mule, are thus converted into mariners, and 
entitled to libel for wages in admiralty, and 
to an interest in the marine hospital fund. 
Ergo, they ai'e bound to pay the same fees 
as were exacted before this act was passed. 

The objections to this reasoning and con- 
clusion ai"e, that they shock common sense, 
and annul an act of congress specially made 
to apply to these very persons and things. 

Consequently the fees exacted from the 
plaintiff were illegally exacted, and he is en- 
titled to recover according to the conditions 
of the case. Decree accordingly. 



Case Ho. 2,093. 

BUCKLEY et al. v. CARLTON. 

[6 McLean, 125.] ^ 

' Circuit Court, X>, Ohio. Oct. Term, 1854. 

Evidence — Recokd op Deed— Pkesumption or 
Execution — Rebuttal. 

1, Under the territorial government, the copy 
-<of a deed recorded is. prima facie evidence of 
its execution. But tliis presumption may be re- 
butted by facts or circumstances. 

2. Where the acts of the grantor are incon- 
sistent with the presumption that the deed was 
'<Jelivered, they may be shown as weighing with 

the jury against such presumption. 

■ 3. AH such presumptions gain strength 
.against the deed, where there has been no pos- 
session under it for half a century, no claim as- 
serted to nor taxes paid on the land. And 
'w^here the party claims bona fide, having been 

in possession many years, under a conveyance, 
«uch possession is greatly strengthened by the 
lapse of time, and the adverse claim is neces- 
sarily weakened, as the title of the person in 
possession is made stronger. 

' [At law. Action of ejectment by the les- 
see of Buckley's heirs against Isaac Carlton. 
Verdict for defendant.] 

■ Hunter & Smyth, for plaintiffs. 
' Vinton & Nye, for defendant. 

- OPINION OF THE COURT. This is an 
■action of ejectment brought to recover one 
hundred acres, lot No. 297, and one-third of 
one hundred acres, lot 298, east part— shares-^ 
-in the Ohio Company's purchase. The patent 
^'as issued to Rufus Putnam, Francis Jlanas- 
.-sah, Robert Oliver and GriffeA Green in tioist. 
A conveyance by the trustees to John S. Dex- 
ter, the 12 th of May, 1792, included the land 
in controversy. The same land was con- 
•veyed by Dexter to Loomis, the 10th April, 
1703, and Loomis conveyed to Roger Buck- 
ley the -same land the 30th of July, 1799. 
.This deed was recorded, and a certified copy 
is offered in evidence, without any other proof 
of its execution. The copy was objected to, as 
evidence, until proof that the original deed 
^as lost. It is admitted that a notice was 
served on the plaintiff's counsel to produce 
the original. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



The court held, that under the recording 
act of Ohio, the copy was admissible as 
prima facie evidence of the existence of the 
deed, which evidence was liable to be re- 
butted, as regards the delivery of the deed, 
by the acts of the parties to the deed, and 
those who claim under it, which may be in- 
consistent with the presumption of a deliv- 
ery. And the court held that the plaintiffs, 
under the notice, were bound to deliver the 
original deed if in their possession or within 
their control. On this head the court in- 
structed the jury. 1. That the original deed 
was presumed to be in the possession of the 
ancestor of the plaintiffs, who is proved to 
hai:ve lived twenty years after the date of 
the deed; and that its non-production, was 
a circumstance which the jury might con- 
sider, there being no evidence of its loss, to 
raise some doubt whether the deed was de- 
livered to the gi'antee. 

2. The court also instructed the jury, that 
as no claim under the deed by Buckley in 
his life time, nor by the plaintiffs, until the 
lapse of more than half a centuiy from the 
date of the deed, the jm-y might consider the 
fact as conducing to show, in connection 
with the fact that Buckley was the father- 
in-law of Loomis, that the deed might not 
have been delivered. 

3. The court fui'ther instnicted the jury 
that the admissions of one of the lessors of 
the plaintiffs, that she had no knowledge of 
the claim until 1850, when N. Ward, Esq., of 
Marietta, informed her, was also a fact to 
be considered by the jury, in relation to the 
delivery of the deed. 

4. The jury were further instructed that 
the facts of Loomis having been forced into 
bankruptcy, "by his creditors, a short time 
after the date of this deed, when this claim 
of lands in the Ohio Company's pm'chase 
was placed upon his schedule as his prop- 
erty, under the bankrupt law, which sched- 
ule was sworn to be true, by the bankrupt, 
as the law required, were facts to be consid- 
ered by the jury, as conducing to show the 
deed was never delivered to Buckley. 

5. The jdry were also instnicted that the 
facts that the said lands had been duly as- 
signed by Loomis to commissioners under 
the bankrupt law of 1800, and by the com- 
missioners in bankruptcy to the assignees of 
Loomis, and by them were publicly sold as a 
part of the banki-upt's effects, might be con- 
sidered as conducing to show the deed, to 
Buckley, was invalid. That the facts on 
which the above instructions were given, 
were admitted as evidence, rebutting the pre- 
sumption that the deed had been delivered, 
from the fact of its having been recorded. 
But if the deed had been executed and de- 
livered bona fide, no subsequent act of the 
grantor could impair its validity. 

6. The court instructed the jury that if 
they find the deed of Loomis was made to 
defeat the claims of his creditors, that under 
the bankrupt law, the claim of the defend- 
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ant, under the assignees in tjanliruptcy, is 
valid. 

7. That the transfer of the commissioners 
in bankruptcy to the assignees, constituted a 
part of the proceedings in bankruptcy, and 
was valid under the act of congress. That 
the provisions of the act, which required the 
deed to the assignees, to be executed and 
recorded imder the laws of the place where 
the land was situated, refer to estates in 
tail, which the bankrupt could bar, by a 
common recovery, and not to the title of de- 
fendants. 

S. That the description of the land in the 
schedule of Loomis, must be taken in con- 
nection with the muniment of title, which 
Loomis, imder the bankrupt law, was re- 
quired to surrender, and which gives to the 
land a sufficient description to make it cer- 
tain, 

9. That where there has been a long and 
an uninterrupted possession, as that which 
has been had by the defendant, under a 
bona fide claim of title, ' presumptions are 
favorable to such title. And that under 
such circumstances, the plaintiffs, if they re- 
cover, must recover on their strict legal 
rights. No possession of the premises has 
been had by the plaintiffs, no taxes have 
been paid by them on the land, and no claim 
to the land has been set up by them for half 
a century. 

The facts on which the foregoing instruc- 
tions were given to the jury, were brought 
before the court and jury. The Jiury re- 
turned a verdict for the defendant. 



Case No. S,094. 

BUCKLEY V. PAGE et al. 

[1 Cliff. 474.] ^ 

Circuit Court, D. Maine. Oct. Term, 1860. 

EsECDTio^i — Discharge op Insolvent Debtor 
FHOsr Arrest — Procedure. 

1. Under the 195th chapter of the Laws of 
Maine, approved March 24, 1835, for the re- 
lief of poor debtors, if a debtor arrested on ex- 
ecution select one of two disinterested justices 
of the peace and of the quorum himself, and 
if the other was selected by the officer at the 
request of the debtor, it is a substantial compli- 
ance with the requirements of the act, and the 
selection must be considered as the act of the 

. debtor himself. 

2. When such justices have jurisdiction, their 
certificate, required by the statute, that the 
-debtor has caused the creditor to be duly noti- 
fied according to law, is conclusive, the statute 
making them the judges of the regularity of 
the preliminary proceedings, and, in the absence 
of fraud, other evidence to control the adjudica- 
tion of the justices is not admissible, 

, At law. This was an action of debt [by 
John Buckley, Jr., against Rufus K. Page 
and others] on a poor debtor's bond, dated 
the 26th of November, 1859. A verdict for 
the plaintiff was talcen at the preceding 

^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



term, subject to the opinion of the court up- 
on the quesfions of law raised at the trial, 
but reserving the right to either party, after 
the opinion, to turn the case into a bill of 
exceptions, [^''erdict set aside, and new trial 
granted.] 

The wi-it was dated the 20th of July, 1858, 
and defendants appeared and pleaded per- 
formance. The plaintiff inti'oduced tlie bond 
on which the suit was brought. The condi- 
tion of the bond "was, that, if the first-named 
defendant shall, in six months from the time 
of executing the same, cite the creditor be- 
fore two justices of the peace, quorum unus, 
and submit himself to examination agree- 
ably to the one hundred and ninety-fifth 
chapter of the laws of Maine, approved 
March 24, 1835, and talie the oath or affirma- 
tion provided in the seventh section of 
the two himdred and forty-fifth chapter of 
the laws of the state, or pay the debt, in- 
terest, costs, and fees on the execution, or 
be delivered into the custody of the Jailer, 
agreeably to the eighth section of the first- 
named statute, then the obligation to be void, 
otherwise to remain in full force. Two cei"- 
tiflcates of discharge were offered in evi- 
dence by the defendants, to prove perform- 
ance of the conditions of the bond. The 
plaintiff objected to the reading of those 
certificates upon the ground that they were 
not admissible, unless it was iirst shown by 
other evidence than tlie certificates that the 
justices granting and signing the same had 
jmrisdiction of the subject-matter, but the 
court overruled the - objection, and the cer- 
tificates were read to the jury. One was 
granted the 2.5th of December, 1857, and the 
other April 12, 1858. Both were signed by 
James L. Child and Edward Fenno, and re- 
cited that the subscribers thereto were two 
disinterested justices of the peace and of 
the quorum, for the county of Kennebec, 
and in all other respects were in the usual 
form, reciting, in substance, that the first- 
named defendant, a poor debtor arrested on 
an execution issued on a judgment therein 
described, but enlarged on giving bond to 
the creditor, had caused the creditor to be 
notifieli according to law of his desire of 
taking the benefit of the oath prescribed by 
law for the relief of poor debtors; that he 
appeared at the time and place therein men- 
tioned, submitted himself to examination, 
and, after being duly cautioned, took before 
them the oath prescribed in the law of the 
state, approved April 2, 1836; and it was 
further recited in the first-named certificate 
that the debtor, at the same* time and place, 
also took the oath prescribed in the twenty- 
eighth chapter of the Revised Statutes of 
Maine, approved October 2, 1S40. As re- 
butting testimony, the plaintiff offered the 
records of the justices who gi-anted the re- 
spective certificates of discharge relied upon 
by the defendants. Among other things, it 
was certified in such record that one of tlie 
justices was chosen by the debtor, and that 
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the other was chosen by a deputy marshal 
at the request of the debtor, the creditor not 
being present by himself or his attorney, 
and neglecting to choose. Appended to the 
records was a copy of the respective notices 
which the debtor gave to the creditor before 
malcing his disclosure, from which it appear- 
ed that he made complaint in both instances 
to a justice of the peace for Kennebec coun- 
ty, and not to the jailer, as required by the 
ninth section of the act under which tlie 
bond was given. By that statute the debtor 
was authorized to malte the complaint to the 
prison-keeper, setting forth that he had not 
sufficient estate to support him in prison, 
aud tliereupon it is made the duty of the 
keeper to apply to a justice of the peace of 
the county, who shall make out a notifica- 
tion, under his hand and seal, to the credit- 
or of the prisoner's desue to take the bene- 
fit of the oath or affirmation prescribed by 
that act. But the same records certified 
that the debtor gave due notice to the ci-ed- 
itor of his intention to take the benefit of tlie 
oath or affirmation, and that he appeared 
before the justices, submitted himself to 
examination, and that the prescribed oath 
was administered to him according to law, 
as stated in the certificates introduced by 
the defendants. Defendants objected to the 
admission of the records, insisting that the 
adjudication of tlie justices as to the suffi- 
ciency of the notice, as shown by the cer- 
tificates of discharge, was conclusive, but 
the court overruled the objection, and the 
records were read to the jury. At this stage 
of the ti-ial it was agreed that the defendants 
could prove that the debtor had no property 
at the times when the oaths were adminis- 
tered by the justices; and that if that evi- 
dence was by law admissible upon the sub- 
ject of damages, then the verdict must be set 
aside, and a new trial granted. Under the 
direction of the court, the jury retm-ned 
tlieir verdict in favor of the plaintiff. 

John Rand, for plaintiff. 
George Evans, for defendants. 

CLIFFORD, Circuit Justice. Tw(J> prin- 
cipal objections were taken by the plaintifE 
to the proceedings before the justices. He 
insists, in the first place, that the justices 
were not regularly chosen, and consequently 
that they had no jurisdiction of the subject- 
matter, as shown by the certificates of dis- 
charge. Any two disinterested justices of 
the peace and of the quorum of the county 
were authoriKed by the tenth section of that 
act to examine the notification and return 
at the time and place of caption, and, if 
regular and in due form, "may hear, and, if 
requested, take in writing the disclosm-e of 
the debtor." They are to proceed as is pro- 
vided in the fourth section of the act; and if, 
upon the whole examination, they are satis- 
fied that tlie debtor's disclosm-e is true, they 
are authorized to proceed to administer to 
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him the prescribed oath or affirmation. By 
the fourth section of the act it is provided that 
the justices are to be selected by the debtor; 
and, it is msisted by the plaintifE that the 
justices in this case had not jurisdiction of 
the subject-matter, because it appears by the 
record of their proceedings that one of their 
number was chosen by the deputy marshal 
at the request of the debtor. Two answers- 
are made by the defendants to tbis objection. 
Fii'st, it is insisted that the record was im- 
properly admitted, because the certificates- 
of discharge were conclusive evidence that 
the oath had been properly administered; 
and, secondly, that if it was admissible, still 
it appeai-s that the justices were properly 
selected. It is not denied that one was prop- 
erly selected, and 1 am of the opinion that 
the other, according to the statement of the- 
record, was selected in substantial compli- 
ance with the statute. Under that act, any 
two disinterested justices of the peace and 
of the quorum of the county might be se- 
lected by the debtor; and it could not in- 
juriously afi:ect the rights of the plaintiff 
that one of them was selected by the offi- 
cer at tlie request of the debtor, provided 
the justice so selected was of the proper 
county and disinterested. In making the 
selection, the officer acted for the debtor, 
and the selection, when made, must be con- 
sidered as tlie act of the debtor himself. He 
was present and made a written disclosm-e, 
and took the several oaths specified in the 
certificates, as appears by the records, and 
of course adopted the act of the officer in 
making the selection which was made by his 
request For these reasons, I am of the- 
opinion that the objection to the jurisdiction 
of the justices cannot be sustained. Hav- 
ing come to this conclusion, it is unnecessary 
to consider the other ground assumed by the 
defendants on this branch of the case. 

It is contended by the plaintiff, in the sec- 
ond place, that the notices given by the debt- 
or to the creditor were illegal and insuffi- 
cient. On the part of the defendants, it is 
insisted that it was the duty of the justices 
to examine the notification and return, and 
that their adjudication that the notice was in- 
due form and according to law is conclusive 
of the fact, and cannot be contradicted hy 
the plaintiff. Similar questions have often 
been presented to the supreme com-t of the 
state, and, inasmuch as the question involves 
the consti-uction of a state law, those deci- 
sions constitute the rule of decision in this 
case, provided they announce a certain and 
settled construction applicable to the precise 
state of facts exhibited in the record. It was 
supposed at the argument that there was 
some inconsistency in the decisions of the 
state court; but after a careful examination 
of the numerous cases referred to, no such 
inconsistency is apparent. Beyond question, 
the only mode of citing the creditor under 
the statute in question is by a notification 
from a justice of the peace, issued on the 
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complaint of the debtor to tlie prison-keeper, 
and on the application of the prison-keeper 
to the magistrate, and where it appears, by 
. an agi'eed statement of facts, or by evidence 
. admitted without objection, that the only no- 
tice to the creditor was issued by a justice of 
the peace on the application of the debtor 
without any application from the prisoner to 
the keeper of the jail, the justices have no 
jm'isdiction of the subject-matter, or power to 
administer the necessary oath or aifirmation, 
and their doings are consequently illegal and 
void. Knight v. Norton, lo Me. 337; Neil v. 
Ford, 21 Me. 440. Prior to the first-named 
case, it had been held in Agry v. Betts, 12 
Me. 415, that, under the act of 1822, it was 
within the judicial discretion of the justices 
to examine and pass upon the sufficiency of 
the return, and that such discretion was in- 
trusted to them by law for their definitive 
determination. Acting upon the general and 
well-settled principle, that a matter which 
has once been determined by a court of com- 
petent jiu'isdiction is no longer an open ques- 
tion, except upon appeal, where it exists, or 
in some of the modes provided by law, the 
court say, we are satisfied that the court of 
the two justices was in the exercise of their 
proper jm'isdiction when they passed upon 
the sufficiency of the return in question. Ob- 
jection was made in that case to the admis- 
sion of the certificate of discharge and to its 
sufficiency; but the couit admitted the cer- 
tificate, and ruled that it was a full and suffi- 
cient defence to the action, and the plaintiff 
excepted. Subsequently the same question 
was again presented in Black v. Ballard, Id. 
240; and the court expressly ruled that the 
certificate of the 'justices, that the creditor 
was notified according to law, must be re- 
ceived as conclusive evidence of that fact./ 
Both of these decisions, however, preceded 
the case of Knight v. Norton; and it was 
supposed at the argument that they were at 
least shaken, if not overruled, by the latter 
case. But the court still held in Ware v. 
Ash, 16 Me. 386, that the adjudication of the 
justices, that notice had been given to the 
creditor according to law, was decisive of the 
sufficiency of the notice, and based their con- 
clusion on the authority of Agry v. Betts, 12 
Me. 415. That case was followed by Han- 
son V. Dyer, 17 Me. 9S, where it was contend- 
ed by the counsel of the plaintiff that the de- 
cision in Agry v. Betts had been varied or 
overruled. Toi that suggestion the court re- 
sponded in very emphatic terms, denying the 
proposition, and showing that in Knight v. 
Norton it appeared by the agreed statement 
that none of the preliminary proceedings had 
been in conformity to the statute. Among 
other things, the com*t say the two cases 
were decided upon facts and principles whol- 
ly different, and it is not now perceived how 
a decision could have been differently made 
consistent with the first principles of juris- 
prudence. Din-ing the same circuit the ques- 
tion was again presented to the comt in the 



case of Churchill v. Hatch, Id. 412; and the 
same com*t again affirmed the doctrine laid 
down in Agry v. Betts that where it appears 
that the justices had jurisdiction of the sub- 
ject-matter, their certificate that notice was 
duly given is conclusive. Where the certifi- 
cate is regular in form, it is prima facie evi- 
dence of jurisdiction, and throws the bm-den 
upon the plaintiff to show that jurisdiction 
did not exist. Granite Bank v. Treat, 18 Me. 
340. Nothing is offered, in this case, to 
show a want of jm'isdiction, except what ap- 
pears in the record, as to the selection of the 
justices and the supposed defect of notice; 
and I am of the opinion that neither of those 
objections can avail the plaintiff. As it 
seems to this court, the first is entirely with- 
out ma:it; and in regard to the second, re- 
peated decisions of the state court, in addi- 
tion to those already mentioned, have detei- 
mined that the adjudication of the justices 
is conclusive. Colby v. Moody, 19 Me. lllr 
Brown v. Watson, Id. 452. Technical as the 
distinction is between the leading cases, it is, 
nevertheless, one which has been clearly rec- 
ognized and carefully observed by the su- 
preme court of the state through a long peri- 
od and in a series of decisions which leave 
no doubt as to the law as understood in the 
local tribimal; and there is nothing in Neil 
v. Ford, 21 Me. 440, inconsistent in the slight- 
est degree with that view of the question. 
In that case, the citation to the creditor was 
introduced by the plaintiff without objection 
on the part of the defendants, and conse- 
quently the case, in the view of the court de- 
ciding it, fell within the principle laid down 
in Knight v. Norton, where the defect of no- 
tice was recited in the agreed statement It 
is true that the decision in Agry v. Betts was 
made in a case arising under the statute of 
1822; but the supreme court of the state has 
expressly announced that they recognize no 
substantial difference between the statutes of 
1822 and that of 1835. Like the former, the 
latter gives to the justices jurisdiction and 
power to examine the notification and retm'n, 
and this, say the court, necessarily confers 
the power to decide upon their con-ectness. 
They examine with a view to decide, and 
their decision upon the point is made a part 
of their certificate. Cary v. Osgood, 18 Me. 
154. When the tribunal composed of the two 
justices appears to have been duly organized, 
so as to acquire jurisdiction of the case, 
Shepley, J., says its judgment, as contained 
in the certificate, declaring that the debtor 
hath caused the creditor to be notified ac- 
cording to law, is conclusive, and evidence 
proposed with a view to control it is not le- 
gally admissible. Baker v. Holmes, 27 Me. 
154. Much of the misapprehension upon the 
subject has arisen from the fact that the dis- 
tinction between the case of Agiy v. Betts 
and that of Knight v. Norton was not very 
satisfactorily explained in the decisions that 
immediately followed the latter ease. Later 
decisions, however, have supplied that defi- 
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■cieney, and afford a perfect solution of tlie 
difficulty. Clement v. Wyman, 31 Me. 34; 
Low V. Dore, 32 Jle. 27. Referring to the va- 
rious acts of the legislature for the relief of 
poor debtors. Shepley, J., says, in Neal v. 
Paine, 35 Me. 160, that it has long been the 
established construction of those statutes, 
that the justices are made the judges of the 
regularity of the preliminary proceedings; 
that their judgment, as exhibited in their cer- 
tificate, is conclusive; and that no testimony 
<;an be legally admitted to prove their judg- 
ment to have been incorrect. To the same 
effect also is the case of Pike v. Heniman. 
39 Me. 53, where the same learned judge, aft- 
er remarking that the justices must have de- 
cided upon, the sufficiency of the notice be- 
fore they proceeded to take the disclosure 
^nd administer the oath, says it has been uni- 
formly held that their decision was conclu- 
sive upon the sufficiency of the notice, by 
virtue of the provisions of the statutes under 
which they have acted, unless in cases where 
all the facts have been submitted to the con- 
sideration of the court by an agreed state- 
ment. Without any further examination of 
decided cases, suffice it to say that I am of 
the opinion, as well from the language of the 
act un-der which these proceedings took place 
as from the authorities, that the adjudica- 
tion of the justices, as contained in the re- 
spective certificates of discharge, that the 
debtor notified the creditor according to law, 
is conclusive of that fact, and that, in the 
absence of fraud, other evidence to control 
the adjudication of the justices is not legally 
admissible. Baker v. Holmes, 27 Me. 155. 
According to the agreement of the parties, 
the verdict must be set aside, and a new trial 
granted. 



Case No. 3,095. 

In re BUCKLEY et al. v. The WILLIAM M. 
JONES.^ 

District Court, S. D. Florida.* 

Sai>vage — Compensation. 

[After unsuccessful attempts to float a strand- 
ed vessel, which failed, because of the state of 
weather and sea, the salvors took out the car- 
go, consisting of syrup, sugar, and rice in bar- 
rels and hogsheads; that in the lower hold was 
recovered by diving, and tlie service generally 
wag difficult and dangerous to the persons and 
property of the salvors. Held, that the salvors 
were entitled to 28 per cent, of 450 barrels of 
syrup and of the sugar and rice saved from be- 
tween decks, and in a condition to be forward- 
ed; 40 per cent, of the net value of 200 bar- 
rels of syrup under water in the lower hold, 
saved without diving; 45 per cent, of the pro- 
ceeds of the damaged sugar and other materi- 
als; 50 per cent, of 503 barrels of syrup saved 
from the lower hold by diving; and 50 per cent, 
-of the proceeds of the damaged rice.] 

[In admiralty. Libel for salvage services 
by John Buckley and others against the 

* [Published, by permission, from the MSS. of 
Hon. James W. Locke, District Judge.] 
^ [No date given.] 



cargo and materials of the schooner William 
M. Jones. Decree for libellants.] 

LOCKE, District Judge. The facts in this 
case are very fairly set forth in the plead- 
ings. The vessel, laden with molasses, sugai*, 
and rice, bound from New Orleans to New 
York, went ashore on the 24th of January, 
on Pulaski shoals, one of the Tortugas group. 
The libeUants, with eleven vessels, carrying 
sixty-nine men, foimd her lying in from 
eight to ten feet of water; drawing before 
she went ashore some twelve feet They 
boarded her, and attempted to carry out an 
anchor; but in this they failed. I am sat- 
isfied that this failure was not on account 
of any lack of energy or skill, but that the 
state of the weather and sea was such that, 
although they used aU means within their 
power, they were unable to effect their ob- 
ject. The salvors are not expected to ac- 
complish impossibilities, although the court 
will, at all times, scmtinize their conduct, 
and view with a jealous eye any failure to 
relieve a vessel in distress. After the fail- 
ure to cany out the anchor (the vessel at 
the time leaking badly), they next worked 
at the pumps, and continued pumping until 
next morning, the weather in the meantime 
continuing so that it was impossible to carry 
out an anchor, when all parties were satisfied 
that the vessel had so bilged that it was 
useless to attempt to float her; and so they 
proceeded to saving of cargo. At the time 
they commenced the work of saving cargo, 
the lower hold, and much of the between 
decks, were under water; the vessel being 
careened at an angle of from 25 to 30, the 
water at high tide reaching the combings 
of the hatch of the lower deck on the weather 
side. It is stated by the master that 450 
barrels of syrup, 30 or 40 hogsheads of 
sugar, and 50 or 60 barrels of rice were 
stowed between decks. The rest of the 
cargo was in the lower hold. A certain por- 
tion of that in the lower hold was saved 
without diving. This proportion I shall as- 
sume to be 200 barrels. All of the rest was 
saved by diving in water about nine feet in 
depth. The property was in an exposed 
condition, and could have been saved only 
by the salvors or persons with like appli- 
ances, and the master was helpless. Both 
the property and persons of the salvoi's were 
exposed to a certain degree of danger, and 
much of the labor performed, being by div- 
ing, was arduous in the extreme. The serv- 
ice was promptly and energetically ren- 
dered, and the property brought to this port 
in as good condition as the circumstances 
would permit. In The Telamon [Case No. 
13,820] and The Mifihouse [Id. 9,910] from 
25 to 50 per cent, was given for saving 
cargo. In The Aquila [Case No. 500], bavins:: 
a cargo of a similar character, 27 per cent, 
was given for sugar saved dry; 42 for that 
went and damaged; and 50 per cent, on the 
materials. In the ease of The Joseph A. 



[4 Fed. Cas. page 573]~ 



(Case 1^0. 2,096) BUCKNAM 



Davis [Case No. 7,534], $5,200 was given for 
saving property of the valuation of $17,800; 
altUougli in that ease it appears that little, 
if any of it, was saved from below the water. 
In view of aH these several cases, and in con- 
sideration of the circumstances, I cousider 
that 28 per cent of the 450 barrels of syrup, 
and of the sugar and rice saved from be- 
tween decks in a condition to be forwarded; 
40 per cent, of the net value of 200 barrels 
of syi'up from the lower hold, assumed to 
have been saved without diving, but from 
under water; 45 per cent, of the proceeds 
of the damaged sugar and of the materials; 
50 per cent, of 503 barrels of syrup saved 
from the lower hold by diving; and 50 per 
cent, of the proceeds of the damaged rice,— 
will be a just and fair salvage, and the de- 
cree will follow accordingly. This will cover 
the cases of the libellants and petitioners, 
and is referred to John T. Barker, Esq., as 
commissioner. 



Case No. 3,096. 

BUCKNA5I V. DUNN. 

[2 Hask. 215; ^ 16 N. B. R. 470.] 

District Court, D. Maine. Dec. Term, 1877. 

Baskkuptcy— Pbovijtg Secdred Debt — Sale by 
Assignee Subject to Lies — Title op Pck- 
CHASER — Enforcement of Lien. 

1. An existing lien upon a specific parcel of 
a banlirupt's estate may be preserved by prov- 
ing the claim in bankruptcy and having the lien 
allowed, 

2. When the lien is so allowed, and the prop- 
erty to which it attaches is sold by the assignee 
subject to the lien, the purchaser takes a title 
subject to the same. 

3. The lien creditor, after such sale, may 
have relief in equity in the district court to en- 
force his lien against the purchasers thereof. 

In equity. Bill by [Josiah A. Bucknam] 
a creditor of [Daniel M. Goss] a banlsrupt 
[against David Dunn and Olive R. Goss] 
to enforce a lien that had been adjudged 
to exist by the bankrupt court upon a par- 
cel of the banki'upt's estate against [Dunn] 
the purchaser thereof from the assignee, 
who sold the same subject to the lien [and 
against Mrs. Goss, the grantee of said 
Dunn]. The cause was heard upon bill, an- 
swer and proof [and thei-e was a decree for 
'lomplainant]. 

Josiah H. Drummond, for orator. 
David Dunn, for respondents. 

FOX, DistL'ict Judge, On the 14th day of 
May, 1874, a petition was filed in bankruptcy 
against Daniel M, Goss, and he was sub- 
sequently adjudged a bankrupt by this com*t, 
and the complainant duly appointed assignee 
of his estate. Goss was the owner of the 
right, in equity, of redemption of a certain 
lot of land in Minot in this district, and 

^ [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



said Bucknam, at various times between 
the 4th of November, 1873, and the 31st day 
of January, 1874, furnished materials and 
labor, at the request of said Goss, for the 
erection of a store upon said lot, to the 
amount of five hmidred and eighty-four dol- 
lars and eighty-one cents, including interest 
and costs of suit, for which, under the law of 
this state, he had a lien upon the right of 
redemption of said lot by said Goss.' A 
suit to enforce such lien must be commenced 
within ninety days after the last labor is 
performed, or materials furnished, or the 
lien therefor is dissolved. On the 20th day 
of April, 1874, and within the ninety days, 
Bucknam sued out his writ of attachment 
against said Goss to secm:e his lien, and 
attached thereon all of said Goss's interest 
in the lot and the buildings thereon; this 
action was returnable to and entered at the 
September term of the supreme judicial 
court for the county of Androscoggin, and 
thence continued to the January term, when 
the plaintifE discontinued his action. If the 
same had proceeded to judgment, and the 
plaintifiE had prevailed, the judgment therein 
would have been against said Goss person- 
ally, which could have been satisfied either 
by enforcing the lien upon the lot and build- 
ing, or by levy on any other property of 
said D. M. Goss. Prior to the discontinu- 
ance of his lien suit, viz., January 1, 1875, 
said J. A. Bucknam proved his claim in 
bankruptcy against said Goss's estate, set- 
ting forth in his proof the nature of his 
claim, and the commencement and pending 
of his action therefor, and claiming to prove 
the same as a valid and existing lien for 
the claim and costs, as allowed by the stat- 
ute of this state, and the same was allowed 
by the court in bankruptcy as a valid lien 
for the full amount On the 26th of Jan- 
uary, Bucknam, as assignee, petitioned the 
coTurt for leave to sell aU the interest which 
he had as assignee in the lot and store, re- 
citing in his petition the various incumbran- 
ces, and among others "a lien claim of fi.ve 
himdred and eighty-four dollars and sixty- 
one cents, in favor of Josiah A. Bucknam, 
which lien claim was duly proved January 
1, 1875," and prays for leave to sell, sub- 
ject to these incumbrances. A sale was so 
ordered by the court The license enumer- 
ating the existing incumbrances, and among 
others Bucknam's lien for fi.ve hundred and 
eighty-four dollars and sixty-one cents, and 
authorizing a sale subject to such incum- 
brances, the sale was so made, and at the 
time and place appointed David Dunn be- 
came the purchaser for the sum of eighty 
doUars, his deed from the assignee convey- 
ing to him "all the right, title, and interest 
which I, said Josiah A. Bucknam, have and 
hold in my said capacity of assignee in and 
to the following described premises. The 
same being subject to a mortgage. The 
same being subject to a lien claim in favor 
of said Josiah A. Bucknam of, five himdred 



BUCKNAM (Case No. 2,096j 



[4 Fed, Cas. page 574] 



and eighty-four dollars and sixty-one cents, 
with interest and taxes; and I, the said 
Josiah A. Bucknam, do not sell or convey, 
nor waive my said lien claim, but my said 
lien claim is to remain in full force in me 
and my heirs and assigns forever; and said 
lien claim is saved, reserved, and excepted 
to me and my heirs and assigns forever, and 
said parcel of land is conveyed subject to 
my lien claim." The deed to Dunn has 
never been recorded, but on the 18th day of 
August, 1S76, said Dunn released to Olive 
R. Goss, the wife of the banknipt, all his 
right, title, and interest in the premises. 

The lien of Bucknam on the premises never 
having been in any way adjusted, he now 
brings this bill in equity against Dunn and 
2Irs. Goss for rehef. The defendants con- 
tend that if the claim was originally a valid 
lien claim on these premises, the only coui-se 
which the plaintiff could adopt was to prose- 
cute his action, commenced within the nine- 
ty days, to final judgment and execution, 
and levying on the premises; that by discon- 
tinuing the action the lien was lost and could 
not be saved or protected by the proof of 
the debt, as a lien daim, prior to such dis- 
continuance. It is very certain that if Goss 
Tiad been adjudged bankrupt within the nine- 
ty days, the proper course for a lien claimant 
to adopt to secure his rights would have 
been to prove in bankruptcy his debt as a 
vahd lien upon the estate of the banlirupt; 
in fact, no other course could have been 
adopted without the sanction of the court in 
bankruptcy, as it is discretionary in the 
banla-upt court to permit lien suits to be 
commenced in the state courts after bank- 
ruptcy proceedings are instituted. Such suits 
are attended with delay and expense, and 
as the banki-upt com-t is by the act fully em- 
powered to ascertain and liquidate all liens, 
at may weU discharge this duty and not per- 
mit suits to be instituted to waste the prop- 
erty in its hands. When a lien claim is 
thus proved, during the time in which, by 
the state law, an action may be instituted, 
the creditor has done all that is required for 
the security and protection of his claim. If 
allowed by the com-t as a lien claim upon 
such proof, nothing further remains than for 
the court in banki-uptey, at the proper time, 
to liquidate the claim either from the general 
assets or from the property which has come 
into the hands of the court, charged with 
this incumbrance. The lien creditor, how- 
ever, must take care, if the debtor is not ad- 
judged a bankrupt within the ninety days, 
to secure his lien within that time by suit 
and attachment of the property, and by so 
doing his lien is saved and not dissolved. 
Such a suit is, in fact, an extension and con- 
tinuance of said lien beyond the ninety days, 
and is thus continued in full force until the 
suit is finally disposed of; and, in the opinion 
of "the court, if after the ninety days and be- 
fore any final disposal of such suit, such 
lien creditor elects to prove his demand as 



a preferred claim, as an existing lien, he may 
so proceed with the sanction and approval 
of the court in bankruptcy, and with the 
same effect as though the proof had thus 
been made within the ninety daj'S. On the 
first of Januaiy, 1875, Eucknam's claim was 
a valid lien claim against the lot and build- 
ing, by reason of his suit, which had been 
instituted within the ninety days, being then 
pending; he could, by leave of the court in 
bauki-uptcy, have proceeded with his suit 
and so saved his lien; or he could, in order 
to save delay and expense, place before the 
comrt his demand, with the evidence of its 
tlien being an existing valid lien, and pray 
the comt to recognize and protect it as such. 
If it is admitted that on January 1st Buck- 
nam had a valid lien for his claim which he 
could make available by the prosecution of 
his suit, it seems to the court to follow as a 
matter of course that, as it is made by the 
banki-upt act the duty of the court to ascer- 
tain and liquidate all liens, the court was 
bound to receive the proof of this being then 
an existing lien, to determine whether such 
was or not the fact, and when it had so as- 
certained to allow the claim, as a lien claim, 
with all the rights and privileges belonging 
to it under the bankrupt law. It is of no 
consequence what is the motive, character, 
or origin of the lien, or what are the reme- 
dies to be pursued under the provisions of 
tfie state law for its enforcement; the only 
question is, whether at the time the proof 
is offered there is then a lien which has at- 
tached to the claim for its security. This 
being the case, and so determined by the 
bankrupt court, it must folloAv that it is the 
duty of the com-t to protect it and allow the 
claimant the full benefit of his lien upon the 
property. 

In the present case these respondents are 
not in a position to question the validity of 
this lien. The court, whether rightfully or 
not, has allowed this claim of the complain- 
ant as a valid lien upon the premises in 
question, and has ordered the sale to be made, 
subject to this lien and claim as a valid in- 
cumbrance on the premises, and it was so 
purchased by Dunn, he well knowing of this 
order of the court, and he has accepted a 
deed from the assignee which fully sets 
forth this among other incumbrances on the 
premises, and that the sale is made subject 
thereto, and the lien claim "is saved, re- 
served, and excepted to said Bucknam and 
is to remain in fuU. force." Claiming under 
such a conveyance, Dunn is estopped to de- 
ny the validity of this lien upon the property 
thereby conveyed, and as Mrs. Goss's title 
is but a mere quit-claim and release from 
Dunn of his right, title and interest, she has 
acquired no greater right than Dunn was en- 
titled to by his conveyance. Bronson v. La 
Crosse «& M. R. Co., 2 Wall. [69 U. S.] 283. 

The defendants further contend that if the 
plaintiff's claim still remains a valid exist- 
ing lien on the premises to them conveyed, 
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lliat the district court lias no jurisdiction 
thereof in the present action. They claim 
that the assignee having disposed of and con- 
veyed all the rights in the premises vested 
in him as assignee, subject to this incum- 
brance, the district court has parted with all 
interest therein, and that the plaintiff must 
.seek his redress in the state courts. The ju- 
risdiction of this court extends "to all acts, 
matters, and things to be done under and in- 
virtue of the bankruptcy until the final dis- 
tribution and settlement of the estate of the 
bankrupt, and the close of proceedings in 
bankruptcy." I admit the jurisdiction of 
file state courts' in this behalf, but I am of 
the opinion that the district court, in this 
proceeding, may still afford the plaintiff the 
proper relief. The banlirupt act [March 2, 
1S67; 14 Stat 517, § 1] having confeiTed 
upon the district court authority to ascertain 
and liquidate all liens, when a lien is ascer- 
tained by the court it fails t& accomplish its 
■duty unless it completes the work devolved 
upon it, by liquidating the same, and the 
power to liquidate liens includes the power 
ot paying the same; and as an incident to 
such payment, a power of sale of the prop- 
■erty charged therewith, in order that the 
amount of the lien may be paid thereby. 
Complete jurisdiction is given by the act to 
this court to accomplish of itself all the pur- 
poses of the law and to enable it, independ- 
•ently of any other jm'isdiction, to begin, con- 
tinue, and end all such proceedings as may 
be necessary and proper to accomplish the 
entire settlement of the bankrupt's estate. 
Bump, Bankr. (10th Ed.) 326, and cases 
there cited. 

The plaintiff having appealed to this court 
for the protection of his rights, for the rec- 
ognition and enforcement of his lien as secu- 
rity for his demand, and the court having al- 
lowed his claim as a valid lien upon the 
premises, having precedence of any interests 
acquired by the respondents, and they hav- 
ing refused to satisfy and discharge the 
same, it is incumbent on the court to com- 
plete and consummate the lien, and render 
the same available and beneficial to the 
plaintiff; and the jurisdiction of the court 
having once attached, continues until the de- 
sh'ed object is accomplished, until the lien is 
liquidated and satisfied out of the premises 
thereby encumbered. It may be that the es- 
tate which is subject to the lien will not, 
upon sale, provide sufficient, after payment 
of prior incumbrances, to fully satisfy the 
plaintiff's claim, and any deficiency remain- 
ing unpaid will stand as a debt due from the 
bankrupt, entitled to receive its dividends 
with other creditors, payable from the gen- 
eral assets of the estate; the court, there- 
fore, before it can finally close the estate, 
must ascertain whether the property encum- 
bered by this hen will produce sufficient to 
pay the full amoimt of the lien, leaving the 
general estate for distribution among the 
other creditors, and the jurisdiction of the 



district court over the entire estate remains 
until the final settlement is completed. De- 
cree for complainant. 
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BUCKNAil V. GOSS. 

[1 Hask. G30; ^ 13 N. B. E. 337.] 

District Court, D. Maine. Dec, 1877. 

Baskbuptoy — Fbahdclent asd Pjiohibited 
Transfers, 

1. A mortgage given by a bankrupt within 
four months of his bankrupt proceedings to se- 
cure a note given at the same time in payment 
of a pre-existing debt and for a present loan in- 
tended to be used in giving others a fraudulent 
preference, when the mortgagee intended a 
preference and the mortgagor had knowledge 
of his insolvency and of the intended unlawful 
use of the present loan, none of which came to 
the hands of the assignee either directly or in- 
directly, is fraudulent and void, both under the 
bankrupt act of 1SG7 and the act of 1874 
amendatory thereof. 

[Cited in Robinson v. Tuttle, Case No. 11,968; 
Corbett v. "Woodward, Id. 3,223.] 

2. Such knowledge of the mortgagee may be 
inferred from facts proved. 

3. Such mortgage of all the real estate of 
the bankrupt, less in value than the mortgage 
debt, was not given in the ordinary course of 
business, and under section 5130, Rev. St., is 
prima facie fraudulent 

In equity. Bill by [Josiah A. Bucknam] 
an assignee of [Daniel M. Goss] a bankrupt 
against [Abial Goss] his mortgagee to annul 
a mortgage given in fraud of the bankrupt 
act The mortgagee by answer, denied all 
fraud, and all knowledge of the mortgage- 
or's insolvency, and insisted that the mort- 
gage was given part to secure a present loan, 
and in any event as to that was valid. 
Proofs were taken. 

Mr, Putnam, for complainant 
David Dunn, for respondents. 

FOX, District Judge, An involuntary pe- 
tition was filed against Daniel M. Gos^ May 
14, 1874, and he was adjudged bankrupt 
June 1, 1874; the complainant was appointed 
assignee, and has brought this bill against 
Abial Goss, an uncle of the bankrupt, pray- 
ing that a mortgage "on certain real es- 
tate at Mechanics' Falls, given to said Abial 
by the banki-upt, on the 6th day of April, 
1874, to secure the sum of two thousand 
five hundred dollars, may be declared fraud- 
ulent and void, and that he may be re- 
quired to release and surrender said mort- 
gage, and be enjoined from making any 
claim under the same. It appears that the 
banki'upt went into business as a ti-ader, at 
Mechanics' Falls, in 1871, making most of 
his purchases in Portland. He was also col- 
lector of taxes for the town of Minot, and 
appropriated to his own use some portions 

^ [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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of the sums collected by him in that capaci- 
ty. At the time of the filing of the petition 
against him, he was indebted over eight 
thousand doUai's, and was not possessed of 
any visible property, having, a short time 
before, disposed of the balance of his stock 
in trade for twelve hundred dollars, which 
he applied towards his liability as collector 
of taxes. His real estate was encumbered 
by two mortgages, pi'ior to that given to the 
respondent, in aU, probably, for more than 
the full value of the property, so that noth- 
ing of any amormt remained, subject to the 
claims of his general creditors. 

Abial Goss was formerly a merchant in 
Boston, but retired from business and re- 
sides at Cambridge, Massachusetts. On the 
1st day of April, 1871, he loaned the bank- 
rupt fifteen hundred dollars, secured by a 
mortgage upon certain real estate in Oxford 
county. Upon this debt, but six months' in- 
terest had been paid prior to April 6, 1874. 
The buildings upon the Oxford estate were 
destroyed by fire, and tlie insm*ance was re- 
ceived by the bankrupt, and also a small 
amoimt of money from the sale of a portion 
of that estate. The residue of the Oxford 
property, it was agreed by the parties on the 
6th of April, 1874, that Abial Goss should 
take at four hundred dollars, in part pay- 
ment of his claim, and after crediting that 
sum, there was due from the bankrupt thir- 
teen hundred and ninety-five dollars or there- 
abouts. Abial had repeatedly, before April 
Gth, 1874, written to the banlcrupt, urgently 
demanding his interest. The bankrupt al- 
ways promised to pay the same, sometimes 
fixing a definite time at which it should be 
paid, but he always failed to comply with 
his promises. On the 2d of April, 1874, the 
bankrupt telegraphed to Abial "that he 
wanted him to come down on important 
business," and on the 3d, he wrote him a 
letter of similar import, urging him to come 
at once. He accordingly came to Mechan- 
ics' Falls, the bankrupt being very lame and 
unable to travel, and he then represented to 
Abial that he had spent a portion of the 
amoimt he had collected for taxes, and his 
bondsmen were called on for the amount, 
and he wished to obtain from his uncle a fur- 
ther loan to discharge this claim. It was 
finally agreed, that a new mortgage on the 
property at Slechanios' Falls should be exe- 
cuted for two thousand five hundred dollars, 
thirteen htmdred and ninety-five dollars of 
which amount was the sum and interest 
thereon, ah*eady loaned to Daniel, and the 
balance, eleven hundred and five dollars, was 
to be subsequently advanced to Daniel by 
Abial. The respondent, as well as the bank- 
rupt and his wife, all testify that this sum 
was afterwards paid over to Daniel by Abial, 
in two different amounts, five hundred dol- 
lars at one time, and the balance subsequent- 
ly; certain letters from Daniel to Abial are 
produced in evidence, which tend to show 
that no portion of this eleven hundred and 



five dollars was paid prior to April 15, as 
there is produced a very urgent letter from 
Daniel to Abial of that date, asking for the 
sum of five hundred doUars, he having on 
the 10th of April written him a letter in 
which he says: "If you will send me five 
hundred dollars, as we talked, I will pay 
you when I agreed to, and I can raise the 
balance to pay the town." Abial now ex- 
hibits two receipts, signed by Daniel, one 
bearing date April 6th, for five hundred dol- 
lars, the other for six hundred and five dol- 
lars, dated April 18th. The court is well 
satisfied that nothing was paid on April Gth, 
as Daniel and his wife both testify that 
Abial brought no money at that time, and 
that the first payment was six or ten days 
after that time, the receipt is therefore false 
as to its date, and as the letters of Daniel 
on the 10th and 15th are pressing in their 
calls for a like sum, five himdred dollars, 
"as they had talked," and Jiot six hundred 
and five dollars, the balance that would re- 
main to be paid by Abial, if five hundred 
dollars had been previously advanced, it 
must have been after April loth instead of 
April Gth that this sum of five hundred dol- 
lars was paid,— if it ever was advanced by 
AbiaJ. He testifies in his first deposition, 
that on April 6th, 1874, he let Daniel have 
the five hundred dollars, and "I then took 
from him the receipt of which I append a 
copy." This statement is proved to be un-- 
true, and no reliance can be placed upon it. 
Daniel has been inquired of as to what dis- 
position was made by him of the eleven him- 
dred dollars, but gives no satisfactory ex- 
planation in relation to it. He admits that 
none of it was paid on account of taxes, as 
he falsely pretended to his uncle he intend- 
ed to apply it, and upon the whole evidence, 
notwithstanding the positive statements of 
three witnesses that it was paid, I have seri- 
ous doubts whether more than five hundred 
dollars was paid to Daniel by Abial after 
April Gth, and I am quite sure, if it was 
paid, it was never applied by Daniel to the 
discharge of his honest liabilities. In the 
view which the court takes of the present 
case, it is not necessary for me to determine 
this point, because, conceding the payment 
of the eleven hundred and five dollars to 
have been made by Abial to Daniel, I am of 
opinion that this mortgage cannot be sus- 
tained. It is also unnecessary for the court 
to determine whether the rights of the 
parties are to be governed by the original 
provisions found in the bankrupt act [March 
2, 18G7; 14 Stat 534], which hold a party 
chargeable with obtaining a fraudulent pref- 
erence, "if he had reasonable cause to be- 
lieve that the debtor was insolvent, and that 
the conveyance was in fraud of the act," or 
whether tibiey are controlled by the amenda- 
toiT act of June, 1874 [18 Stat. 178], by which 
the party is required to have had knowledge 
of the debtor's insolvency, in order to defeat 
his security, as I am of the opinion that the 
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evidence in tlie present case establishes all 
that is requisite to bring this mortgage with- 
in the requirements of the amendatory act. 
The 35th section of the original act pro- 
vided "that if the conveyance was not made 
in the ordinary course of business of the 
debtors, this fact shall be evidence of fraud," 
and it was ruled by Mr. Justice Clifford, in 
Scammon v. Cole [Case 12,432], that this 
provision is alilce applicable to preferences 
under the first clause of the section, as it is 
to sales under the latter clause. Section 
5130 of the Revised Statutes in terms de- 
clares, that whether the conveyance is by 
way of preference or sale, if it is not made 
in the usual and ordinary course of business 
of the debtor, the same shall be prima facie 
evidence of fraud. 

The insolvency of the bankrupt on the 6th 
of April is expressly charged in the bill, is 
not denied in the answer, and is fully shown 
by the testimony, but the respondent avers 
that he had no knowledge of it at that time. 
What then are the facts admitted by him to 
have been within his knowledge on that date, 
which bear upon this question of the in- 
solvency of Daniel? It is proved that Dan- 
iel borrowed of Abial fifteen himdred dol- 
lars, April 1, 1871, at seven and three-tenths 
per cent, interest, upon which only six 
mouths' interest had been paid, and that at 
the giving of the note; that the buildings on 
those premises had been destroyed by fire, 
and Daniel had received the insurance money, 
and also the amovmt paid, by a purchaser of 
a portion of the mortgaged premises; that 
Abial had urgently and repeatedly called 
upon Daniel to pay his interest, and al- 
though strong professions of his intent so to 
do were constantly manifested by him, yet 
that nothing ever resulted therefrom, and 
nothing further was ever paid. That in 
April, 1874, by letter and telegram, Abial 
was pressed by urgent appeals from Daniel 
to meet him at Minot, on matters of import- 
ance, and when there, it was disclosed to 
him by Daniel tnat he was in default as tax 
collector, and that his bondsmen were press- 
ing for relief from their liability,— and it 
was quite apparent, that for this ostensible 
purpose, a loan was required, and although 
it is true that the bankrupt deceived Abial, 
and did not apply the amount which he may 
have received to the alleged payment of his 
liability as collector, but discharged that by 
a sale of his stock, and'paying to his bonds- 
men the amount he received from this sale, 
still it is quite evident that these facts, his 
long-standing debt to Abial, and his delin- 
quency as collector, were within the know- 
ledge of Abial before the* execution of the 
mortgage, and were suflicient to charge any 
person of ordinary intelligence with knowl- 
edge of the debtor's insolvency. In my 
opinion, no part of the eleven hundred and 
five dollars was paid prior to April 15, by 
Abial to DanieL In a letter from Daniel to 
Abial of that date, he states "that his Port- 
4FED.CAS. — 37 



land creditors have given him an extension 
for four months," thus most directly and ex- 
plicitly notifying Abial of his inability to- 
meet his business payments as they fell due,, 
which is insolvency within the meaning of 
the bankrupt act, and this notice was before- 
any advances were made by Abial on the 
credit of this mortgage. Besides, a mort- 
gage to secure demands of this nature, upon, 
all the real estate of the bankrupt, and fox- 
more than its full value, as in his sched- 
ules he returns it as of the value of four 
thousand dollars, was certainly not in the- 
ordinary course of the debtor's business, as 
is held, in Pearson v. Goodwin, 91 Mass- 
[9 Allen] 482, and [Tiffany v. Boatman's 
Inst] 18 "Wall. [85 U. S.] 387, and is by the 
bankrupt act, therefore, prima facie evidence 
of fraud. The respondent claims that the 
banla-upt orally and by letter, representeS 
that he was doing a good business, and 
that his Portland creditors were ready to 
trust him for further pm-chases, and that 
he did not intend to fail but expected to 
continue in business, and it further appears; 
that he also represented to the respondent 
"that the extent of his liabilities, including 
what he owed as collector, were from seven 
hundred to eight hundred dollars only," 
This latter statement is shown to have been 
a willful falsehood, as at that time he was 
indebted to his Portland creditors alone, 
more than two thousand two hundred dol- 
lars, and the comrt has not creduliiy enough 
to believe that the bankrupt was not, at 
that time, well aware of that fact. From: 
the facts and circumstances, the court can- 
not but draw the conclusion, that on the- 
{>th day of April, 1874, the bankrupt was; 
mindful of his pecuniary condition, and that 
he intended to discharge his liabilities as: 
collector of taxes, securing the respondent 
for what he might be owing him, and leav- 
ing nothing whatever for the payment of 
his other creditors. With the knowledge of 
these facts in relation to Daniel's liabilities* 
and of his misconduct as tax collector,, 
which Abial then had, being thus advised of 
his insolvency, and that a mortgage taken' 
under such circumstances would be prima; 
facie fraudulent and void, the court cannot 
sanction his reliance on the false statement 
of the bankrupt as to his condition, good^ 
credit, and standing, especially as his deal- 
ing with the funds of the town had shown- 
his dishonesty. He shoidd, before taking 
this security, have made further inquiries, 
and ascertained for himself, from others,, 
the amount of Daniel's indebtment, his as- 
sets and liabilities, and the slightest inquiry- 
would have demonstrated his utter insol- 
vency. 

I am therefore compelled to the conclusion- 
that this mortgage was a fraudulent pref- 
erence, within the meaning of the bankrupt 
law, certainly to the extent of the prior in- 
debtedness, and it must, therefore, to that 
extent at least, be held invahd as against 
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the assignee. Tliis amount was included in 
and formed a portion of the note then re- 
ceived by Abial of Daniel, the whole consti- 
tuting but one contract or obligation, and se- 
cured by on© mortgage. But a portion of 
the consideration of this note was, it is 
claimed, a new and present indebtment, be- 
ing a new loan for eleven hvindred and five 
dollars, and the question arises whether 
there can be such an apportionment of the 
note and mortgage, as to sanction it in part 
as security for this amount. This precise 
question was presented to the supreme 
com-t of Massachusetts, in Denny v. Dana, 
56 Mass. [2 Cush.] 361, and it was there held 
that a mortgage of personal property, which 
as to some portion of the debt thereby se- 
cured is in contravention of the insolvent 
laws, is wholly void. The same principle is 
reaflirmed in [Crafts v. Belden] 99 Mass. 
539. If these decisions are to be received 
as correct, and if any part of the purpose of 
the sale or conveyance was fraudulent under 
the bankrupt law, that the whole was void, 
is the rule of law, of course the entire mort- 
gage fails in the present case, and the re- 
spondent cannot derive any benefit there- 
from, notwithstanding a portion of the debt 
secured thereby, was a present loan at the 
execution of the mortgage. I must confess 
that this rule does not, in all cases in bank- 
ruptcy which may occur, commend itself en- 
th-ely to my judgment. If the entire new 
loan, made at the execution of the mortgage, 
has, either dii-ectly or indirectly by the prop- 
erty acquired thereby, come to the posses- 
sion of the assignee, and the estate in bank- 
ruptcy is increased thereby, to the full ex- 
tent of the loan, so that no detriment has 
been sustained in that behalf, it would seem 
to be only equitable that if the estate in 
bankruptcy has thus received such an ad- 
vantage from the loan, it should also bear 
the biurden, and the assignee should not be 
at liberty to avoid the secm-ity therefor. 
But such is not the present case. No por- 
tion of this eleven hundred and five dollars 
has come to the assignee, either directly or 
indirectly. This amount, if advanced at all, 
was advanced for the pm-pose of paying and 
discharging the bankrupt's liabilities as col- 
lector. A preference was thereby designed 
and intended to be given to the bondsmen 
of the bankrupt, and to secure and indem- 
nify them from their liability as his sureties 
on his official bond. Abial Goss well knew 
that such was the avowed purpose of Dan- 
iel, and he Intended to aid him to the ex- 
tent of this loan, in accomplishing this piu'- 
pose, which was clearly fraudulent under 
the banki-upt law. 

Whether the sm-eties on the bond could 
or could not be made to refund the payment, 
if they had been thereby discharged from 
their liability, is not the question now to 
be determined, but it is, whether the mort- 
gagee, by making this loan for the avowed 
pm-pose of discharging prior outstanding 



liabilities of the debtor to third partie.s, 
was not so far guilty of aiding in a fraud 
upon the banki*upt law, that his secmlty 
therefor, although taken at the time, is 
void. Judge Lowell, in Re Butler [Case 
No. 9,418], has examined this identical 
question, and I conem- with him in his 
opinion that such a conveyance is invalid. 
If invaJid, when such is the entire purpose 
and consideration of a mortgage, of course 
such a claim, when included in and part of 
a note and mortgage, otherwise fraudulent 
and void, can find no aid or support from 
such fraudulent conveyance. The Avhole is 
in all respects affected with and burdened 
by a pm'pose and intent of all parties, in 
fraud of the bankrupt law, and it becomes 
the duty of the court to adjudge the entire 
mortgage as wholly inoperative and invalid 
against the assignee in banki-uptcy. Decree 
for complainant. 
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BUCKNER V. STREET. 

[1 Dill. 248; ' 13 Int. Rev. Rec. 114; 7 N. B. 
R. 255.] 

Circuit Court, B. D. Arkansas. 1871. 

Slavery — Slave Costracts— Thibteesth 
Amendmbxt- 

1. Contracts for the purchase and sale of 
slaves are against sound morals, natural right, 
and have no validity unless sanctioned by posi- 
tive law. 

2. A remedy on such contracts may exist by 
virtue of the positive law under which they 
were made, hut such remedy can only be en- 
forced so long as that law remains in force. 

3. The thirteenth article of amendment to the 
constitation of the United States repealed all 
laws sanctioning slavery, and the traffic in 
slaves and the right of action on slave con- 
tracts does not survive such repeal, founded as 
it is on the supreme authority of the people of 
the United States. 

4. The rule that statutes should not receive 
an interpretation that will give them a retro- 
spective operation, so as to divest vested rights 
of property, and perfect rights of action, has 
no application, so far as relates to slaves and 
slave contracts, in the construction of the thir- 
teenth article of amendment of the constitution 
of the United States. 

[In bankruptcy. Henry S. Buckner against 
W. B. Street, assignee of Walter Sessions, 
a bankrupt] 

C. H. Carlton, for plaintiflC. 

W. B. Street, in pro. pei'. 

^ [Reported by Hon. John F. Dillon, Circuit 
! Judge, and here reprinted by permission.] 
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CALDWELL, District Judge. In Osborn v. 
Nicliolson [Case No. 10,595], this court held 
that slave contracts derived all their obliga- 
tion from the constitution and laws of the 
states in which they were made; that the 
only sanction or validity they had was by 
virtue of these laws; that the common law 
would not afford a remedy on such contracts, 
and that the abolishment of slavery by the 
thirteenth article of amendment of the con- 
stitution of the United States had the effect 
to repeal these laws, and that the repeal 
left the holders of such contracts without a 
remedy. The soimdness of this position is 
questioned, and I propose briefly to review it. 

It is conceded that a state cannot pass 
any law impairing the obligation of any con- 
tract, into which it has entered, nor can it 
pass any law impairing the obligation of any 
contracts between individuals. 

There are qualifications to this general prin- 
ciple, which were pointed out in Osborn v. 
Nicholson. And a state can no more impair 
the obligation of its own or individual con- 
tracts, by the repeal of the statute under 
which they were made, than by an alBrma- 
tive act declai-ing them void. 

But upon what gi*ound were the judgments 
in the cases establishing these principles 
rested? Upon the sole groimd that such 
legislation on the part of the state would be 
in conflict with that clause of the constitution 
prohibiting states from passing laws im- 
pairing the obligation of contracts. But for 
that constitutional provision, would or could 
the courts have rendered the judgments they 
did render in these cases? 

The opinions of the judges in the numerous 
cases that affirm these principles aiford a 
conclusive and satisfactory answer to this 
question. 

Now, by what authority were the laws 
sanctioning slavery and the traffic in slaves 
repealed? By an amendment to the consti- 
tution of the United States, adopted by the 
people of the United States, and founded on 
their supreme authority. The moment it was 
adopted it became a fundamental law, of ab- 
solute, paramount obligation. If any state law 
or constitution, or any provision of the con- 
stitution of the United States, previously ex- 
isting, conflicted directly or by fair implica- 
tion with its provisions, it was repealed and 
abrogated. Has it ever been pretended that 
the limitation of the powers of the states 
were also limitations on the powers of the 
whole people of the United States, when 
acting in their aggregate, sovereign capacity 
in amending or altering their constituUon 
of government? 

The inhibition to pass laws impairing the 
obligation of conti'acts is limited to the states. 
They are, but the national government is 
not, prohibited from passing such laws. "No 
state can impair the obligations of a contract; 
but this inhibition does not apply to the 
general government" Bloomer v. Stolley 
ICase No. 1,559]. 



"There is nothing in the constitution of 
the United States which forbids congress to 
pass laws violating the obligation of con- 
tracts, although such a power is denied to 
the states individually." Evans v. Eaton 
[Case No. 4,559], and in Hepburn v. Griswold, 
8 Wall. [75 U. S.] G37, in answer to the 
objection that the legal tender act impaired 
the obligation of contracts, Mr. Justice Miller 
says: "Undoubtedly it is a law impairing 
the obligation of contracts made before its 
passage. But while the constitution forbids 
the states to pass such laws it does not 
forbid congress." 

And the congress of the United States 
passed laws annulling treaties, which are the 
most solemn form of conti'acts that the gov- 
emmeJnt can make; and the validity of such 
acts has always been maintained. Webster 
V. Reid, Morris (Iowa) 467; Taylor v. Mor- 
ton [Case No. 13,799]; Gray v. Clinton Bridge 
[Id. 2,900]; U. S. v. Tobacco Factoiy [Id. 16,- 
52S], affirmed 11 Wall. [78 U. S.] 616. 

Under our constitution of government the 
people are the source of all power— they are 
the supreme power— and their will, when em- 
bodied in the form of a constitutional provi- 
sion, is declared by the constitution itself to 
be "the supreme law of the land." It was 
this supreme law of the land that struck out 
of existence the laws sanctioning slavery, on 
which the slave dealer could alone rely to re- 
cover the fruits of his traffic. 

Mr. Sedgwick says, the effects of the re- 
peal of a statute, when it is clear and abso- 
lute, are of a very sweeping character. And 
after referring to the cases on that subject, 
he says: "It will be observed that the op- 
eration of the general rule is to give repeal- 
ing statutes a very retroactive effect. 
* * * Efforts have been made to resist 
these results, and certain exceptions have 
been made to this retroactive application. 
The first is, that where a right, in the nature 
of a contract, has vested under the original 
statute, then the repeal does not disturb it. 
And in this country this principle is carried 
out and firmly established by the clause of 
the constitution of the United States, that 
no state can pass any law impairing the ob- 
ligation of contracts." 

Now, the soundness of this rule is not 
questioned, but its application to this case is 
denied. The repeal in this case was not 
by a state statute, nor yet by a law of con- 
gress, but by the thirteenth amendment to 
the constitution of the United States, which 
was the work of the sovereign people of the 
United States, on whose political and law- 
making powers there are no limitations, if 
we except those imposed by the Deity. 
They can divest vested rights, and annul and 
impair the obligation of contracts. 

The impediment in the way of repealing 
acts passed by the states, having their legit- 
imate and full operation on executory con- 
tracts, depending for theur force and valid- 
ity on the act repealed, does not obtain when 
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the repeal is effected by an amendment to 
the constitution of the United States. 

Mr. Sedgwick says that when a right, in 
the nature of a contract, has vested imdei* 
the original statute, then the repeal does not 
disturb it; and he cites in support of this: 
Fletcher v. Peek, 6 Cranch [10 TJ. S.] 87; 
Gillmore v. Shooter, 2 Mod. 310; Couch v. Jef- 
fries, 4 BuiTows, 2460; Churchill v. Crease, 

2 Moore & P. 415; Terrington v. Hargreaves, 

3 Moore & P. 137. "I have examined all 
these cases. Fletcher v. Peck, as we all 
know, was ruled upon the ground that the 
act of the Georgia legislatui'e was repug- 
nant to the clause of the constitution inhib- 
iting states from passing laws impairing the 
obligation of contracts. All the English 
cases cited arose under positive enactments, 
and no question was made in any one of 
them as to the effect of a repealing statute, 
and they do no more than recognize the well 
settled rule, that an act of parliament can- 
not have a retrospective operation on past 
transactions, unless that intention is ex- 
pressed, or appears by an unavoidable impli- 
cation. In Couch V. Jeffries, Lord Mans- 
field, speaking of the intention of parlia- 
ment, says: "They clearly meant future ac- 
tions." The next and last case cited for 
this position is Butler v. Palmer, 1 Hill. 324. 
The opinion of Judge Cowen in this case is 
a learned and unanswerable argument in fa- 
vov of the rule I have laid down. A few 
passages taken from his elaborate opinion 
will show this very conclusively. He quotes 
approvingly the language of Lord Chief Jus- 
tice Tindal, in Key v. Goodwin, 4 Moore & 
P. 341, 351, where that learned judge said: 
"I take the effect of a repealing statute to 
be, to obliterate it (the statute repealed) as 
completely from the records of the parlia- 
Jient as if it had never passed, and that it 
must be considered as a law that never ex- 
isted, except for the pm'pose of those actions 
or suits which were commenced, prosecuted, 
and concluded whilst it was an existing law." 
And he says: "A number of cases have 
been cited by the counsel for the defendant, 
and some very strong ones, to show that 
any enactment of the legislature annulling 
c<:)ntraets, or creating new exceptions and 
defences, shall be so construed as not to af- 
fect contracts or rights of action existing at 
the time of the enactment." Here follow The 
cases cited by Mr. Sedgwick, and given 
above, and in addition, the case of Dash v. 
Van Kleeck, 7 Johns. 477. This last case will 
be noticed in another part of this opinion. 
He then says: "But these are all cases re- 
lating to positive enactments. None of them 
aldose on a repealing clause; and they merely 
recognize the well settled rule, as laid down 
by Best, Chief Justice, in the late case of 
Terrington v. Hargreaves, viz.: 'That the 
provisions of a statute cannot have a retro- 
spective or ex post facto operation, unless 
declared to be so by expressed words, or 
positive enactment' Vide 3 Moore & P, 143. 



But, both in that case, and Churchill v. 
Crease, an express provision was allowed to 
have such an operation. I know the rights 
of action, and other executory rights arising 
under a statute, are said to be vested. 
Couch V. Jeffries, 4 Burrows, 2462, and vide 
Beadleston v. Sprague, 6 Johns. 101. They 
are so, and a subsequent statute ought not 
to repeal them, though it may do so by ex- 
press words, unless they amount to a con- 
tract within the meaning of the constitution. 
But that being out of the way" (and it is, 
when the repeal is effected as in this case by 
amendment to the constitution of the United 
States), "and the statute being simply re- 
pealed, .the very stock on which they were 
engrafted is cut down, and there is no rule 
of construction imder which they can be 
saved. * * * A right carried into judg- 
ment, or taking the form of an express execu- 
tory contract under a repealed statute, 
might, perhaps, also stand on the same 
ground with the devise in Jenkins; and sa 
of other rights having means of vitality in- 
dependent of the statute. But, where every- 
thing depends on this, it seems to be equally 
a violation of principle as of authority to 
say, that any one of its provisions can be 
enforced or executed after it has been re- 
pealed hy a general clause." 

Slave contracts "have no means of vital- 
ity independent of the statute." Everj' one 
who asserts a right grotmded on slavery, or 
rights under conti*acts gi'owing out of that 
institution, must show an existing positive- 
rule of law that authorizes him to assert 
and claim such rights. It cannot be as- 
serted, under the common law derived from 
England, and incorporated into the jurispru- 
dence of this country; for, by that law, 
slavery and slave contracts are held to be 
against soimd morals and natural justice 
and right, and utterly illegal and void. 
Vide Lord Mansfield in Somerset's Case 
[Lofft. 68]; Forbes v. Cochrane, 2 Barn. & 
C. 448; Story, Confl. Laws, §§ 96, 242, 244, 
259; Gi*eenwood v. Curtis, 6 Mass. 361, opin- 
ion of Judge Sedgwick; Kauffman v. Oli- 
ver, 10 Barr [10 Pa. St.] 514; 2 Kent 
Comm. 283 et seq.; opinion of Justices Mc- 
Lean and Curtis in the Dred Scott Case [19' 
How. (60 U. S.) 393]; Jones v. Vanzant [Case 
No. 7,501]; Marshall v. Baltimore & O. R. 
Co., 16 How. [57 U. S.] 314, 334; Bank of 
U. S. V. Owens, 2 Pet [27 U. S.] 527. "Al- 
though the English law has recognized slav- 
ery, it has done so within certain limits ■ 
only; and I deny that in any case an action 
has been held to be maintainable in the- 
municipal courts of this country, founded 
upon a right arising out of slavery." Per 
Chief Justice Best, in Forbes v. Cochrane; 
and see opinion of this court in Osborn v. 
Nicholson. 

The common law recognizes no vested 
right of action in, and will not uphold, con- 
tracts which are against good morals, reli- 
gion, and natural right, and opposed to the 



[4 Fed. Cas. page 581] 



(Case No. 2,098) BUGKNER 



fundamental policy of the government And 
such rights cannot now be asserted under 
the laws that gave sanction to slavery and 
slave contracts, for these laws, in the lan- 
guage of the court in Butler v. Palmer, "be- 
ing simply repealed, the very stock on which 
they were engi'afted is cut down, and there 
is no rule of construction, under which they 
can be saved." Butler v. Palmer, supra; 
Key V. Goodwin, supra; Norris v. Crocker, 
13 How. [54 U. S.] 429; Kimbro v. Colgate 
[Case No. 7,778]; Moffitt v. Garr, 1 Black 
[G6 U. S.] 273; Surtees v. Ellison, 9 Barn. 
& C. 752. 

The fugitive slave law of 1793, as well 
as that of 1850, gave to slave owners a right 
of action against any person who should 
carry off, harbor, or conceal their slaves, 
and fixed the measure of damages in such 
cases. And these acts afforded to slave 
owners the only remedy they had in such 
cases outside of the slave states. Jones v. 
Vanzant, supra; Kauffman v. Oliver, supra; 
Prigg V. Pennsylvania, 16 Pet. [41 U. S.] 
611; and see fugitive slave acts of 1793 and 
1S50 [1 Stat. 305 and 9 Stat. 464]. 

Yet, when a right of action accrued for 
carrying off, harboring, and concealing 
slaves, under the act of 1793, and suit was 
brought for damages fixed by that act, and 
was pending when that act was repealed by 
the act of 1850, it was held that the action 
fen with the repeal of the statute (Norris v. 
Crocker, 13 How. [54 U. S.] 429) thus leaving 
slave owners, whose slaves had ueen wrong- 
fully taken from them, remediless. 

Now, certainly one whose property is 
wrongfully taken from him, and lost or de- 
stroyed by another, is upon every principle 
of justice and right as much entitled to 
compensation for the, value of the property, 
so wrongfully taken, and to a remedy to 
recover that value, as he is to a remedy to 
recover the agreed value of property from 
one to whom he may have sold it. And on 
principle and reason, is there not just as 
much ground to declaim against a rule of 
construction that takes away the right of 
action in the one case as the other? 

States may pass reti-ospective or retroac- 
tive laws that will divest antecedent vested 
rights of property, if they do not technical- 
ly impair the obligation of contracts. Calder 
V. Bull, 3 Dall. [3 U. S.] 388; Watson v. 
fiercer, 8 Pet. [33 IT. S.] 110; Baltimore & 
S. R. Co. V. Nesbit, 10 How. [51 U. S.] 402; 
Satterlee v. Matthewson, 2 Pet. [27 XJ. S.] 
380. 

Such laws would seem as obnoxious on 
principle as laws that impair the obligation 
of contracts. But in the one ease they are 
held valid, because there is no limitation on 
the power of the states to pass retroactive 
laws, and in the other void, because there 
is a limitation on the states that prevents 
them from passing laws impaUing the obli- 
gation of contracts. 

The fifth amendment to the constitution of 



the United States declares that no person 
shall be "deprived of life, liberty, or prop- 
erty without due p/ocess of law." And the 
supreme court of the United States has said . 
that by the constitution of the United States, 
and of all the states of the Union, as well as 
by the universal law of all free governments, 
private property can be taken for public 
use only upon making to the owner just 
compensation. And yet we know that the 
right of property in all the slaves within 
the jurisdiction of the United States was de- 
stroyed by this amendment, without compen- 
sation. 

Is the right of the people of the United 
States to do this thing questioned? It could 
be questioned only on the grounds advanced 
by liOrd Coke, in Bonham's Case [8 Coke, 
114a], that the common law conti'olled acts 
of parliament, and adjudged them void when 
against common right and reason. But all 
the judges since his time have said it was 
for parliament and the king to judge what 
common right and reason was; and Lord 
Campbell styles what was said by Lord 
Coke in this case, "nonsense still quoted by 
silly people." 2 Camp. Lives Ld. Oh. 372, 
373, and note; 1 Camp. Ch. Just 290. 

A stronger epithet than that applied by 
the lord chancellor to those who quote Lord 
Coke's dictum in Bonham's Case as author- 
ity, might justly be applied to those who 
question the power and authority of the 
people of the United States, by amendment 
of their constitution of government, to abol- 
ish slavery and obliterate all rights depend- 
ing for their validity and enforcement on 
slave codes. They have done it, and how 
is their action to be justified to the slave 
owner and all others affected by it, and to 
the world? Upon the ground that slavery 
was fovmded in force and violence, and con- 
trary to natural right; that the right of the 
slave to his freedom was paramount to the 
claim of his master to treat him as property; 
that no vested right of property or action 
could arise out of a relation thus created, 
and which was an ever new and active vio- 
lation of the law of natm-e, and the inalien- 
able rights of man, every moment that it 
subsisted. It was not as was held in Jaco- 
way V. Denton, 25 Ark. 625, a revolutionary 
measure. It was the work of the sovereign 
people of the United States, for the pm-pose 
of conforming their constitution and laws to 
the immutable principles of eternal justice. 
And, to liken the right of property in a hu- 
man being to the right of property in a chat- 
tel, and a right of action for the price of a 
human being to the right of action for the 
price of a chattel, is to confoimd all dis- 
tinction between right and wrong. Was the 
right of property in slaves less sacred, and 
any more beyond the reach of that amend- 
ment, than a right of action based on a 
slave contract? If A pmrchased from B a 
slave, and gave his note for the agreed 
price, was not A's right of property in the 
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slave Tipon every principle of law and ethics 
as sacred and as much entitled to protection 
as B's right of action on the note given for 
the slave? Did not the right of property in 
the one case, and the right of action in the 
other, grow out of the same transaction? 
and did they not in hoth cases depend for 
their validity and enforcement on the same 
laws? And when tliose laws were abol- 
ished, did they not both fall together? Is 
the amendment efCectual to desti-oy the sub- 
stance, but not the shadow? To destroy or 
preserve the one is to destroy or preserve the 
other. 

In Osborn v. Bank of U. S., 9 Wheat. 
[22 U. S.] 866, Chief Justice Marshall says: 
"It is not unusual for a legislative act to in- 
volve consequences which are not expressed;" 
and this is true of a repealing statute in a 
greater degi'ee than in any other form of 
statute, but it applies with gi-eater force to 
a constitutional provision operating as a re- 
pealing statute, than to a law in any other 
form. 

A constitution is a fundamental and para- 
mount law, and its operation and effect can- 
not be limited or controlled by previous laws 
or constitutions in conflict with it, nor by 
any previous policy of the government. The 
thirteenth and fourteenth amendments are a 
denunciation of slavery in all its forms. The 
relation of master and slave is destroyed; 
the former slave is made a citizen of the re- 
public; the buying and selling of men is 
denounced; the slave is taken from one who 
purchased him and held him imder a con- 
tract, wan-anting that he was a slave for 
life, and this is done without making com- 
pensation to the owner, and without giving 
him a right of action on his warranty; and 
the slave-dealer is left without a slave code, 
under and by virtue of w^hich alone con- 
tracts growing out of that traffic can be en- 
forced. All these consequences are nec- 
essarily implied in these amendments, and 
"what is impUed in a statute is as much a 
part of it as what is expressed." U- S. v. 
Babbit, 1 Black [66 U. S.] 61; Gelpcke v. 
City of Dubuque, 1 TVaU. [68 U. S.] 222. 

And this retrospective operation of the 
amendments, and the results that flow legiti- 
mately from them, are not to be avoided by 
considerations of inconvenience and hard- 
ship. It might be argued that the thirteenth 
amendment did not divest the right of prop- 
erty in slaves in being held and possessed 
as property at the time of its adoption. 

If a provision, in the same words, was 
found in a state statute, it might very 
plausibly be contended that it must be pre- 
sumed the legislature did not intend to divest 
and destroy existing rights of property with- 
out compensation, and that it must there- 
fore be restricted to slaves coming into be- 
ing after the passage of the act, and we 
know that authorities would not be wanting 
to support such a construction. Why at- 
tempt to apply the rules for the construc- 



tion of statutes divesting vested rights, and 
impairing the obligation of contracts, to one 
consequence of the amendment more than 
to another? 

"In construing the language of a constitu- 
tion, we have nothing to do with the argu- 
ment ab ineonvenienti for the purpose of 
contracting or enlarging its import, the only 
sound principle being to declare 'ita lex 
sci'ipta est,' to follow and to obey." People 
V. Morrell, 21 Wend. 584. And in the mat- 
ter of OKver Lee & Co.'s Bank, 21 N. Y. 9, 
Judge Denio, spealiing of the court of ap- 
peals, says; "But we are not to interpret 
the constitution precisely as we would an 
act of the legislature. The convention was 
not obliged, like legislative bodies, to look 
carefully to the preservation of vested rights. 
It was competent to deal, subject to the ratifi- 
cation of the people, and the constitution 
of the federal government, with aU private 
and social rights, and with all the existing 
laws and institutions of the state. If the con- 
vention had so willed, and the people had 
eoncm*red, all former charters and grants 
might have been annihilated. When, there- 
fore, we a?a seeking for the true consti'uc- 
tion of a constitutional provision, we are 
eontantly to bear in mind that its authors 
were not executing a delegated authority, 
limited by other constitutional resti'aints,. 
but are to look upon them as the founders 
of a state, intent only upon establishing such 
principles as seemed best calcvdated to pro- 
duce good government and promote the pub- 
lic happiness, at the expense of any and all 
existing institutions which might stand in 
their way. The rule laid down in Dash v. 
Van IQeeck, 7 Johns. 477, and other cases 
of that class, by which courts are admon- 
ished to avoid, if possible, such an interpre- 
tation as would give a statute a reti'ospec- 
tive operation, have but a limited applica- 
tion, if any, to the construction of a consti- 
tution." And the court in this case held the 
provision of the constitution of 1846, of the 
state of New York, subjecting the stockhold- 
ers of banks to personal liability, to be re- 
ti'ospective in its operation, and subjected 
stockholders of baioks to liability who were 
exempted from personal liability by their 
articles of association, adopted and in force 
when this constitutional provision went into 
effect- The whole opinion in this case is 
learned and instructive, and fully supports 
the ruling here made. The court was un- 
doubtedly right in holding that the rule 
with reference to giving a statute a retro- 
spective operation on past ti-ansactions has 
but a limited application, if any, to the con- 
struction of a state constitution; and it has 
none at aU in the consti-uction of the thir- 
teenth article of amendment of the consti- 
tution of the United States; upon the opera- 
tion of which, retrospectively as well as 
prospectively, there is not, and cannot be in 
the natux'e of things, any limitation. 

And this principle of giving a retrospective 
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effect to a constitutional amendment was 
recognized by the supreme court at a very 
early day. 

In Ohisliolm v. Georgia, 2 Dall. [2 U. SJ 
419, the supreme court decided that a state 
could be sued by an individual citizen of 
another state. This decision induced the 
adoption of the eleventh amendment to the 
constitution, declaring that the judicial 
power of the United States should not ex- 
tend to such cases. When this amendment 
was adopted, suits were pending in the su- 
preme court against states, brought by citi- 
zens of other states. It was contended that 
the jurisdiction of the com-t was unimpaired 
in relation to all suits instituted previous to 
the adoption of the amendment But the 
coiirt was unanimous in holding, that after 
tiie adoption of the amendment, it could not 
exercise jm-isdietion in any case, past, pres- 
ent, or future. Hollingsworth v. Virginia, 3 
Dall. [3 tJ. S.] 378. In the opinion in sup- 
port of this jurisdiction (Ohisholm v. Georgia, 
supra) Justice Gushing uses this language: 
"The right of individuals, and the justice 
due to them, are as dear and precious as 
those of the states. Indeed, the latter are 
founded upon the former, and the great end 
and object of them must be to secure and 
support the rights of individuals, or else 
vain is government." The precious right 
here spoken of, was the right to coerce a 
state by suit to comply with the obligation 
of her contract; but as precious as this act 
was, the com't held the eleventh amendment 
divested them of jurisdiction in all cases, 
past and futm'e, thus giving a retrospective 
effect to the amendment, and leaving the 
creditors of states remediless. The thir- 
teenth amendment works the same result On 
all slave contracts. This amendment is re- 
medial in its nature, and, according to settied 
canons of construction, must be so construed 
as to suppress the whole mischief. 

The rule that when a perfect right of ac- 
tion has accrued on a contract, authorized 
by statute, a repeal of the statute does not 
affect it (Pacific Mail S. S. Co. v. Joliffie, 2 
Wall. [69 U. S.] 450) must rest for its support 
on one of these two grounds: (1) That to 
give the repealing statute that effect would 
impair the obligation of a conti'act, and 
make it obnoxious to the constitutional pro- 
visions prohibiting states from passing such 
laws; or (2) That the right of action on the 
contract being perfect before the repeal, the 
common law will afford a remedy independ- 
ent of the statute. As to the first ground, 
we have seen that it does not apply when 
the repeal is effected by the sovereign power 
of the nation. And the second has no ap- 
plication when the contract, though valid by 
the law when made, is in its nature inherent- 
ly vicious and contrary to sound morals and 
natural justice and right, and to the funda- 
mental policy of the government All rem- 
edies are given by virtue of some law. Un- 



der what law can the slave dealer assei-t his 
right of action? Not imder the laws that 
sanctioned the right, for they are abolished- 
He must then seek it imder the common law. 
But the common law brands all such con- 
tracts as vicious, immoral, contrary to the 
law of nature, and void. 

And the moment the positive authority of 
the laws, under which such conti*acts were 
made, was removed by their repeal, the com- 
mon law seized upon them and stamped 
them as illegal and void. Osborne v. Nichol- 
son, supra. 

It was not so in Pacific Mail S. S. Co. v. 
Joliffe, supra. There the contract was one 
that the parties might have made independ- 
entiy of the statute, and one that the com- 
mon law would have enforced, and that it 
did enforce, independent of the statute. But 
a positive law giving and enforcing the right 
of action on a slave contract is as necessary 
to its vitality as air is to human life, and 
such right can no more survive the repeal 
of such positive law by the thirteenth 
amendment, than a human being can live 
without air. 
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BUCKNOR et al. v. The GILBERT GREEN. 

[12 Leg. Int. 326.] 

Circuit Court, E. D. Pennsylvania. 1855. 

Shipfjkg — Perils of the Sea— Damage to Cakgo 
—Remedies. 

[1. A vessel on her first voyage, which en- 
counters no unusual gales or stress of weather, 
but takes to leaking spontaneously, and whose 
bottom on esamination, discloses an open knot 
hole and a loose tree-nail, is unseaworthy; con- 
SQuentiy, injury to her cargo from the leak is 
not caused by perils of the sea.] 

[2, Where a general hill of lading is given, 
hut separate bills are delivered to the owners 
of the cargo for their respective portions, the 
several holders thereof may libel the vessel for 
damages to the cargo, though the consignment 
is to one party in bulk.] 

[In admiralty. Libels by Bucknor and oth- 
ers, owners of separate portions of the cargo 
of the schooner Gilbert Green, to recover 
damages for injury to the cargo. Decree for 
libellants.] 

Wm. A. Porter, for libellants. 

R. P. Kane, for respondents. 

GRIER, Circuit Justice. That the tobacco 
shipped on board the Gilbert Green for the 
several libellants in these cases, was not de- 
livered in good order, but on the contrary, 
was greatiy injured by the leakage of the 
vessel, is conceded by the pleadings. The 
master of the schooner, who is also part own- 
er, has endeavored to establish a defence on 
two grounds: 1st That the vessel was sea- 
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worthy, and the leak which injured the to- 
bacco was caused by the perils of the sea. 
The Gilbert Green was a new vessel. This 
was her first voyage. The builders of course 
all swear she was everything that a vessel 
ought to be, or could be made to be, and 
from this evidence the respondents draw the 
inference, that ergo the leak must have been 
caused by the perils of the sea. This might 
be a legitimate inference if the vessel had 
been shown to have been in any unusual peril 
of the sea, which might account for the 
leak. But in this case the contrary appears 
to be the case. The schooner encountered 
210 unusual gales or stresses of weather, but 
took to leaking spontaneously.— When her 
l)0ttom is examined, after the cargo was dis- 
■charged, it is found to have an open knot 
hole and a ti-ee-nail so loose that it could be 
pushed out with a finger. The leak was 
obviously not caused by stress of weather, 
but by unseawoitliiness, consequent in the 
-carelessness and negligence of those who built 
the schooner. The rule of maritime law, 
that the vessel is bound to the cargo and the 
cargo to the vessel, is not disputed, but the 
respondents have contended: 
2dly. That his contract to carry was with 
, M. W. Ghapin & Co., to deliver 218 cases of 
tobacco to Baird & Co., in Philadelphia, as 
consignees. Where the proceeding is in rem 
against a vessel on her implied contract with 
tlie goods, the action is not brought on the 
covenants in the bill of lading. The owner 
of the goods or cargo is the proper party 
where the cargo proceeds against the vessel 
on their implied mutual hypothecation. 
Where the master who acts for the vessel, 
and binds her by his contracts, is wholly ig- 
norant of a number of secret owners, and 
knows no one but consignor and consignee, he 
would have a right to complain if numerous 
suits should be instituted on his one contract, 
rt is against the maxim of the law, "ne in 
plures adrusarsos distingi-atue qui cum uno 
contraxerit." The consignee or consignor 
might maintain a suit both in admiralty and 
in a common law court, on the special right 
of property conferred, by the bill of lading 
on the consignee, and by virtue of the con- 
ti-act with the consignor. That cannot be 
■denied. But where a portion only of the 
freight is injured and resort is had to the 
Implied contract of hypothecation between 
goods and vessels, and the lien consequent 
thereon, I am not prepared to say that the 
several owners of the goods may not pro- 
ceed in their own names against the vessel. 
The court would of com-se protect the vessel 
against oppression by a multitude of adver- 
saries. But it is unnecessary on the facts of 
the present case to decide the point. Al- 
though a general biU of lading was signed, 
as set up in the answer, it was for the cap- 
tain's convenience only, and separate bills of 
lading were signed to each of the libeUants 
for their respective portions of the cargo, 
and delivery made to them. These bills, 



though not actually signed by the master, 
were signed by another for him, and at his 
request. There was, therefore, an actual 
several contract made by the master with 
each of the two owners of the tobacco.— The 
respondent has therefore wholly failed in his 
defence, and the several libellants are enti- 
tled to a decree for their damages. 



BUCKNOR (RrGGLES v.). See Case No. 
12,llo. 

BUCKUP (SAUNDERS v.). See Case No. 
12,373. 



Case K"o. S,100. 

In re BUCYRUS MACH. CO. 

[5 N. B. R. 303.] ^ 

District Court, N. D. Ohio. May 13, 1S71. 

Baskruptot— Pkoof of Debt against Paktsehs. 

Where the original consideration of a claim 
passed to a partnership, but the obligations giv- 
en for the same were executed bv the individual 
members of the firm as such, held, that the cred- 
itors holding such obligations are entitled to 
a credit out of the individual estates. 

[On certificate of register in banki-uptcy.] 
I, Henry 0. Hedges, one of the registei-s of 
said court in bankx-uptcy, do hereby cer- 
tify that in the course of the proceedings in 
said cause before me, the following question 
arose pertinent to the said proceedings, and 
was stated and agi-eed to by counsel for the 
opposing parties, to wit: Jlr. E. B. Finley, 
who appeared for A. C. Shock, one of the 
creditors of Henry Stuckey, one of the said 
bankrupts, and S. R. Harris, Esq., who ap- 
peared for Ballard, Fast & Co. and other 
creditors in the same class, and said E. B. 
Finley, on behalf of said A. C. Shock, antici- 
pating a dividend would be speedily de- 
clared among the creditors of said bank- 
rupts, excepts to any dividend being de- 
clared to Ballard, Past & Co. and other cred- 
itors of the same class, out of the separate 
estate of Henry Stuckey, bankrupt, until all 
the individual creditors of said Stuckey are 
first paid; that Ballard, Fast & Co. and 
other creditors of the same class are not in- 
dividual creditors of said Stuckey. Mr. Har- 
ris insists that Ballard, Fast & Co. and other 
creditors of the same class are individual 
creditors of Stuckey, and are entitled to a 
dividend out of the separate individual es- 
tate of said Stuckey. Said parties agree 
that the original consideration of the now ex- 
isting claim of Ballai-d, Fast & Co. and the 
other creditors of said class passed to the 
partnership firm, the Bneyrus Machine Co., 
but that the obligations given and accepted, 
and now existing, were executed by said Ja- 
cob Poundstone, Henry Stuckey, Elias Mil- 
ler, George Burkhart and William H. Bm-k- 
hart individually, and not by the partner- 
ship name of The Bucyms aiachine Co. I 
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am of the opinion that said Ballard, Fast & 
Co. and others of the creditors of the class, 
holding the paper executed by said Pound- 
stone, Stucliey and others by their individiial 
signatui'CS, although the original considera- 
tion passed to the partnership, must be tak- 
en and held to be individual .creditors of 
■each of said bankrupts, and as such, entitled 
to any dividend declared out of the separate 
estate of each bankrupt, to the extent that 
such dividends do not more than, equal' the 
entire proven claim; that said bankrupts, in 
•executing obligations, elected to bind their 
separate estates, and as against such cred- 
itors cannot now insist that the considera- 
tion originally passing shall be inqmred into, 
tind that thh-d parties, A. 0. Shock & Co., 
cannot require Ballard, Fast & Co. and the 
■creditors of that class to be turned over to 
-the partnership estate, and so holding, the 
■exception of said A. O. Shock is by me over- 
ruled. And said parties request said ques- 
tion to be certified to the district judge for 
his action thereon, which is done accord- 
ingly. 

S. R. Harris, attorney, &c., assented to the 
■opinion of the register. 

E. B. Finley, attorney, &c., dissented to 
the opinion and action of the register as 
above. 

SHERMAN, District Judge. The above 
opinion of the register on the question stat- 
ed by him is hereby affirmed, and the as- 
signee is ordered to make the distribution 
accordingly. 



BUDD (BARTLETT v.). See Case No. 1,075. 



Case Ko. 2,101. 

BUEL V. TULEY. 

[4 McLean, 268.] ^ 

Circuit Court, D. Ohio. July Term, 1847. 

BooNDAiiiEa. 

Judge Symmes's purchase, between the !Mi- 
ami rivers, was completed only for one million 
■of acres. ^ A base line was run from the Great 
Miami to the Little Sliami river, so far from 
the Ohio river, as to admit of a straight line. 
And lines running north from the termini of the 
base, were run so as to include the land pur- 
•chased. Lines were also run from the base, 
called meridian lines, north, from every mile 
on the base line, where a corner was marked, 
und at the termination of each mile on those 
meridian lines, a corner was marked for section- 
al corners, extending through the first and sec- 
ond ranges. The east and west lines, being 
run to these marked corners, required zig zag 
lines. Afterward an east and west line was 
run by authority, as the northern boundary of 
the second range, and consequently the south- 
ern boundary of the third range. This left 
•strips of land between the line thus run, and 
the zig zag lines formerly run, which gave rise 
to the present controversy. The court instruct- 
•ed the jury, that the lines by which the pur- 

* pReported by Hon. John McLean, Circuit 
Justice,] 



chase was made, if run by authority, would 
govern. But if there was no such line, then 
the line run by the proper authority must gov- 
ern, 

[At law. Action of ejectment by the lessees 
of Buel against John Tuley and others. The 
jury found the defendants not guilty.] 

Campbell and Corwin, for plaintiffs. 
Wood and Ewing, for defendant. 

OPINION OP THE COURT. This contro- 
versy arises out of the old and new lines, 
as they are called, both of which were run as 
the northern boundary of the second range, 
in Jud.ge Symmes's purchase, and consequent- 
ly, the southern boundary of the third range, 
between the Great and Little Miami rivers. 
On the 29th of august, 1787, Judge Symmes 
submitted a proposition to congi'ess to piu:- 
chase for himself and associates, all the 
lands lying between the Miami rivers, south 
of a line drawn due west from the western 
termination of the northern boundary of the 
grant to Sai'gent Cutler & Co., etc. But the 
contract first executed was only for one mil- 
lion of acres, terminating at a point on the 
Ohio river twenty miles above the mouth of 
the Great Miami. On a smwey, this was 
found to terminate within the limits of the 
city of Cincinnati. Afterward, in 1792, on 
the petition of Judge Symmes, congress 
passed a law altering his conti'act so as to 
be bounded on the south by the Ohio river, 
and on the east and west by the Miami 
rivers, and on the north by a parallel of lati- 
tude so run as to include the million of 
acres. On the 26th November, 1787, Judge 
Symmes published a pamphlet containing the 
"terms of sale and settlement of the Miami 
lands," which regulated the price of the 
lands, the conditions of settlement, and other 
matters connected with the settlement of the 
country. By ^ the contract of the 'Tboard of 
treasury" with Judge Symmes, the purchas- 
ers were required to survey the tract into 
ranges, townships, and sections, at ttieir own 
expense, and surveyors were employed by 
the judge to do this work. The principal sur- 
veyor was directed to run a line east and 
west, from one Miami river to the other, 
sufficiently north to avoid the bends in the 
Ohio river, and to give a straight line for a 
base, on which he was directed to plant a 
stake at the termination of each mile. The 
assistant surveyors were then dn:ected to 
run meridian lines by the compass, from 
each of those stakes, and to plant a stake 
at the termination of each mile, for a section 
corner. The purchasers were then left to 
complete the surveys by running east and 
west lines, at their own expense, to connect 
these corners. It must be perceived that this 
mode of executing the surveys was exceed- 
ingly defective, and would cause a zig zag 
line in every tier of sections, so as to strike 
the meridian, or north and south lines, at 
the sectional corners. These surveys extend- 



BUEL (Case No. 2,101) 



[4 Fed, Cas. page 586J 



ed only to the first and second ranges, which, 
with a few miles north of the military range, 
included the million of acres pmrchased by 
Symmes, and for which he obtained a patent. 
The third, or military i-ange, had been con- 
veyed by Symmes to Gen. Dayton, by deed 
dated 30th October, 1794. 

Judge Symmes, in the above surveys of 
the meridian lines, had required the sectional 
corners to be marked only to the northern 
limit of the second range; and they were 
directed to continue those lines north, with- 
out marking sectional corners, six miles, 
which would terminate at the northern 
boundary of the third range, and consequent- 
ly the southern boundary of the fourth. To 
supply this defect. Gen. Dayton appointed 
Col. Ludlow, who was, practically, the prin- 
cipal surveyor in the Miami coimtry, and 
one of its most enterprising, meritorious, 
and adventurous pioneers, to make the sur- 
vey and establish the section corners. The 
lines run by him, as boimdaries of the range, 
interfere in some instance^j, with the corners 
previously made; but having been run by 
competent authority, they were confirmed, so 
far as. they did not conflict with the survey 
directed by Judge Symmes, under the act of 
congi-ess. On the 8th of February, 1789, 
Dunlap returned a survey which he had run, 
east and west between the two Miami rivers, 
to ascertain how far north the third range 
would extend, by fixing the northern bounda- 
ry of the second range. The line run by Col. 
Ludlow, in June, 1790, was a straight line. 
In many parts of this line strips of land 
were left between it and the line which was 
made to strike the corners of the sections, as 
marked on the north and south lines, and 
this has given rise to the present controversy 
between the parties before us. The patent 
of Judge Symmes was dated the 30th of 
September, 1791, and the deed from Symmes 
to Muer, for section thirty-one, was dated 
the 27th of October, 1794. But the entry of 
this section was made by Mrs. Gaston, by the 
location of a warrant upon it (issued by 
Judge Symmes) in May. 1789. Muer after- 
ward purchased the land, subject, of course, 
to the east and west line which might be 
run. At the time of the entry, the survey 
of the second range was not complete, as 
the northern boundary had not tten been 
run. Dunlap's line was not intended to be 
the northern boimdary of the second range. 
It can not be considered us an authoritative 
line for that purpose. The object was, in 
running it, to ascertain the southern bounda- 
ry of the third range. To determine tiiat 
question, the northern boundary of the second 
range should have been ascertained; but as 
Dunlap acted under no authority, his line 
could only be considered as an experiment 
for the pTurpose stated. The line of Col. 
Ludlow was run under authority, and as 
such must be regarded. Not, it is true, as 
altering boundaries which had been previous- 
ly established by the proper authority, and 



under which pm-chases had been made; but 
as establishing the line beyond controversy, 
in all cases where purchases were made sub- 
sequently. This line is colored yellow on 
the map. In 1807 Mr. Heaton surveyed the 
section line of thirty, which he designated 
by the blue .lines Y, V, U, south, running to 
the old corner north; and in 1811 he, in 
company with Henderson, run the yellow 
line, (Ludlow's,) and found trees regularly 
marked. Dunlap's line was north of Lud- 
low's. Mr. Bigham, an old and practical 
surveyor, says that the corners of sections 
were marked on the north and south lines 
of range two, but the east and west lines 
were not, at first, run. He says if the plain- 
tiffs are limited to the red line, as marked on 
the map, they will have five hundred and 
sixty-nine acres; by the y^jriow line, six hun- 
dred and ninety acres. Ephraim Catterlin 
says the north and south lines are about 
forty rods apart; and that McKane, the own- 
er of a part of section thirty, said he should 
never claim north of the south line. The 
same thing is stated by Sheely, who heard 
the remarks of McKane some twenty-seven 
or eight years ago. S. Catterlin, a witness, 
heard McKane say he did not own the land, 
though he was cutting wood on it. Witness 
saw him dig down six inches; foimd a stone 
which he said was his comer. This corner 
was near TuLey's fence, which it is alleged 
is near the south line. Richard McKane con- 
veyed to Robert McKane. The deed from 
Symmes to McKane was for one hundred 
and six acres, dated 7th of April, 1798. And 
there is no controversy as to the right of the 
lessors of the plaintiff; the point in contest 
is, as to boundary. The purchasers in the- 
third range, claimed up to Ludlow's line, as 
their southern boundary; and several of the 
witnesses say that McKane did not claim 
north of that line. 

The court instructed the jury, that when 
land is pm*chased by established lines, with- 
out the consent of the purchaser, those lines 
can not be altered, especially, so as to re- 
duce the quantity of acres purchased. But 
if, in this case, there were no east and west 
line established, as the northern boundary 
of section thirty, when it was pm-chased; 
and that boundary was open to be estab- 
lished; the pm-ehaser would be bound by 
the Ludlow line, it being authoritatively run. 
Or if, at the time of the purchase, Dunlap's- 
line had been run, but had not been rec- 
ognized as the true line, Dunlap not being 
authorized by Symmes to make the survey, 
that line does not limit the rights of either 
party. And especially after the Ludlow line 
was run, the occupiers and owners of section 
thirty recognized that as the true line, and 
claimed up to it, and not beyond it, for a 
great number of years; and rights have been 
acquired by purchasers north of that line, 
and extending up to it, and parties on both 
sides of the line have so claimed for many 
Shears; and this was known to the lessors of 
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the plaintiff at the time their rights were ac- 
quired, they are hound by that line, and can 
not daim beyond it. The jury found the 
defendants not guilty. 



Case No. 3,102. 

In re BUELL. 

[3 Dill. 116; ^ 2 Cent. Law J. 312; 21 Int. Kev. 
Rec. 116.] 

Circuit Court, E. T>. Missouri. March Term, 
1S75. 

Removai/ op Offenders to Akother District 
FOR Tkiai,— Power and Ddtt of the District 
Jddge — Criminal Libbl within the District 

op COLOSIBIA — PCBLTCATIOX, "WhAT IS? 

1. It seems, that for a libel composed and 
published in the District of Columbia, the of- 
fender may be there indicted and punished as 
for an offense against the laws of the United 
States. 

2. For a criminal offense committed within 
the District of Columbia, the offender, if found 
beyond the District, may be removed to the 
District for trial. 

3. Where a district judge is called upon to is- 
sue his warrant for the removal of an alleged 
offender to the district where the offense was 
committed, he may look into the indictment, 
and if it is fatally defective in essential aver- 
ments to constitute an offense triable in the dis- 
trict in which the indictment was found, he 
may refuse to issue such a warrant. 

[Cited in Re Dotg, 4 Fed. 194, 197; U. S. v. 
Brawner, 7 Fed. 88; Re James, 18 F5d. 
854; U. S. V. Rogers, 23 Fed. 661; U. S. 
V. White, 25 Fed. 718; U. S. v. Horner, 44 
Fed. 677; U. S. v. Fowkes, 49 Fed, 53; Re 
Corning, 51 Fed. 206; Re Terrell, Id. 214; 
Re Greene, 52 Fed. 106.] 

[See U. S. V. Clayton, Case No. 14,814.] 

4. The duty of the district judge in such cases 
considered, 

5. The petitioner was indicted in the District 
of Columbia for the offense of criminal libel, 
and was discharged on habeas corpus in the 
eastern district of Missouri from commitment 
under a commissioner's warrant issued in the 
last named district— the ground of the discharge 
being that the indictment failed to allege a pub- 
lication of the libel in the District of Columbia. 

[Cited in U. S. v. Brawner, 7 Fed. 88; U. S. 
V, Rogers, 23 Fed. 662, 663; U. S. v. White, 
25 Fed. 718; U. S. v. Comerford, Id. 903; 
Ex parte Perkins, 29 Fed. 908; In re Pailis- 
er, 136 U, S. 266. 10 Sup. Ct. 1037.] 

6. What constitutes a publication in the legal 
sense, within the District, considered. 

[Appeal from the district court of the 
United states for the eastern district of Mis- 
souri.] 

This is an appeal by the United States 
from an order made by the Hon. Samuel 
Treat, judge of the district court of the 
United States for the eastern district of Mis- 
som'i, on the 9th day of March, 1875, in a 
proceeding by habeas corpus [imreported], 
discharging Augustus C. BueU from the cus- 
tody of the marshal for said district, and 
refusing, on the motion of the district at- 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



torney, to issue a warrant for the removal 
of the said BueU for trial to the District of 
Columbia. 

The material facts are these: Bueli was 
indicted on the 2d day of July, 1874, in the 
supreme court of the District of Columbia, 
for criminal libel on one Zachariah Chand- 
ler. The indictment charges that BueU, "on 
the 19th day of February, 1874, in the coun- 
ty of Washington and District of Columbia, 
of his malice, etc., did compose and write 
a certain false, etc., libel of and concerning 
the said Zachariah Chandler, in the form of 
a newspaper article, printed in a newspaper 
called and known as the Detroit Free Press, 
printed in the city of Detroit and state of 
Michigan, as follows" (here setting out the 
libellous matter in "said newspaper article 
printed as aforesaid"); "which said scandal- 
ous, etc., libel he, the said Augustus C BueU, 
afterwards, to wit, on the day and year afore- 
said, and in the county and district afore- 
said, did then and there unlawfully, etc., 
publish and cause to be published, to the 
great damage, etc., contrary to the form of 
the statute," etc, etc. Buell being found in 
the eastern district of Missouri, WiUiam Pat- 
rick, Esq., the United States attorney for the 
said district, filed an official information, not 
under oath, before Enos Clarke, Esq., a com- 
missioner of the United States for the said 
district, charging Buell with the above of- 
fense, and accompanying the information with 
an exemplified copy of the indictment; and 
on March 4, 1875, the commissioner, after 
a hearing (Buell not having found bail), is- 
sued his warrant committing Buell to the 
"custody of the marshal, to await the action 
of the judge of the United States district 
court for the eastern district of Missouri, 
on his receiving information of said Buell's 
commitment, that he may be removed from 
said eastern district of Missouri to said Dis- 
trict of Columbia, for trial pursuant to law." 
Buell sued out a writ of habeas corpus from 
the said district judge, which was served on 
the marshal, who made return that he held 
the prisoner by virtue of the said warrant, 
which, with a copy of the indictment, is made 
a part of his return. Upon hearing the peti- 
tion for habeas corpus, the district judge 
made an order discharging Buell from the 
custody of the marshal and refusing to order 
his transfer to the District of Columbia 
for ti-ial. The district attorney prayed an ap- 
peal to the curcuit court (Rev. St. § 763), 
which was aUowed; and the matter was, 
after argument, submitted to the court, 
March 23, 1875. The jvu:isdiction of the cir- 
cuit court of the appeal was conceded by 
counsel. [Order of the district court af- 
firmed.] 

William Patrick, U. S. Dist. Att'y. 
James O. Broadhead, for BueU. 

DILLON, Circuit Judge. In the argument 
before me, the counsel for Mr. BueU has not 
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maintained that tlie matter charged In the 
indictment to have been composed and pub- 
lished by him concerning Mr. Chandler is not 
in its nature libellous, and there is no doubt 
that it is so. Nor has the counsel for Mr. 
BueH controverted the position that for a 
libel composed and published in the District 
of Columbia the offender may be there in- 
dicted and punished as for an offense against 
the laws of the United States. And of this 
opinion was the learned judge of the district 
court— that opinion resting upon the act of 
congress of February 27, 1801 (2 Stat. 103), 
adopting and continuing in force within the 
District of Columbia the laws of Maryland; 
the act of February 25, 1865 (13 Stat. 439), 
recognizing libel as an indictable offense 
against the United States in the District of 
Columbia, and the decisions of the supreme 
court of the United States concerning the 
effect of the above mentioned act of Febru- 
ary 27, 1801. Rhodes v. BeH, 2 How. [43 U. 
S.] 397; U. S. v. Simms, 1 Cranch [5 U. S.] 
258; Stolle v. Carroll, 12 Pet. [37 U. S.] 205; 
Kendall v. U. S., 12 Pet. [37 U. S.] 524; Ex 
parte Watlcins, 7 Pet. [32 U. S.] 575. 

By the act of 1801, says Chief Justice 
Taney, "the common law in civil and crim- 
inal cases, as it existed in Maryland at the 
date of this act of congress (February 27, 
1801), became the law of the Disti-ict of 
Columbia on the Maryland side of the Poto- 
mac." The Virginia portion was reti'oceded 
in 1846. 9 Stat. 33. It wUl therefore be 
assumed that the offense of libel in the Dis- 
ti-ict of Columbia is an offense against the 
United States, for which the offender may be 
there indicted as at common law, and pun- 
ished. This being so, and Mr. Buell having 
been there indicted for such an offense, one 
inquiry is, whether there is any law author- 
izing the removal of persons found beyond 
the District of Columbia to that district for 
trial for offenses committed therein. In this 
respect there is no difference between libel 
and other offenses, and the question is a gen- 
eral one, whether, for any offense committed 
in the District of Columbia against the laws 
of the United States, the offender found else- 
where can be removed there for trial. On 
this point, under the law as it stands, I have 
no doubt. The authority is ample, and the 
language of the Revised Statutes (section 
1014), in connection with the act of Jirne 22, 
1874 [18 Stat. 193], removes the doubts aris- 
ing on the words "such court of the United 
States as by this act (the judiciary act of 
1789) has cognizance of the offense." The 
District of Columbia is not a sanctuary to 
which persons committing offenses against 
the United States may fly and be beyond the 
reach of justice, nor is the law so defective 
that persons there committing such offenses 
and escaping or found elsewhere, cannot be 
talcen back there for trial. I agree to the 
views in general of the district judge on this 
point, as expressed in his opinion, which ac- 



companied the- record in the case, and do not 
think it necessary to enlarge upon it. The 
statute provides that United States commis- 
sioners and certain magisti*ates, "for any 
crime or offense against the United States," 
may "arrest and imprison or bail the offend- 
er for trial before such com-t of the United 
Stntes as by law has cognizance of the of- 
fense." Rev. St. § 1014. An information 
was filed before Commissioner Clarke, who 
committed the prisoner to the custody of the 
marshal. In such a case, the further pro- 
vision is that "where any offender is com- 
mitted in any district other than that where 
the offense is to be tried, it shall be the duty 
of the judge of the district where such of- 
fender is imprisoned, seasonably to issue, 
and the marshal to execute, a wan-ant for 
Ms removal to the district where the ti-ial is 
to be had." Rev. St § 1014. On the pro- 
ceedings before him, the district judge re- 
fused to issue the warrant of removal and 
discharged the prisoner; and the question is 
whetlier his action in this case ought to be 
reversed. 

The disti-ict judge, in making this order, 
proceeded upon the ground that he might 
properly look into the indictment, and if it 
was fatally defective in essential averments 
to constitute an offense triable in the Dis- 
trict of Columbia, he might refuse to issue 
|he waiTant for the prisoner's removal. It 
is argued that the question of the sufficiency 
of the indictment is for the court in which 
it was found, and not for the district judge 
on such an application. In re Clarke [Case 
No. 2,797]. I cannot agree to this proposi- 
tion in the breadth claimed for it in the 
present case. This provision devolves on a 
high judicial officer of the government a 
useful and important duty. In a country of 
such vast extent as ours, it is no light mat- 
ter to ai-rest a supposed offender, and, on 
the mere order of an inferior magisti-ate, re- 
move him hundreds, it may be thousands, of 
miles for trial. The law wisely requii-es the 
previous sanction of the district judge to 
such a removal. Mere technical defects in 
an indictment should not be regarded; but 
a district judge who should order the re- 
moval of a prisoner when the only probable 
cause relied on or shown was an indictment, 
and that indictment failed to show any of- 
fense against the laws of the United States, 
or' showed an offense not committed or 
triable in the district to which the removal 
is sought, would misconceive his duty and 
fail to protect the liberty of the citizen. It 
is the constitutional right of the citizen to be 
ti'ied in the district in which the offense im- 
puted to him is alleged to have been com- 
mitted, and not elsewhere. Article 2, § 2. 
In this case the district judge discharged the 
prisoner on the ground that the indictment 
failed to show that the alleged libel was 
published in the District of Columbia, but 
showed rather that the offense charged 
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therein was an offense, if at all, against the 
laws of Michigan. If this is a proper view 
of the indictment, his action was ungues- 
■tionably proper. The language of the in- 
dictment is peculiar. It was only necessary 
fo'r the pleader to have averred that the de- 
fendant did compose and publish the libel- 
lous matter, setting it out, within the Dis- 
trict of Columbia. Such are the precedents. 
Why is it alleged, out of the ordinary course, 
that the libel was composed and written in 
the form of a newspaper article, and printed 
in the Detroit Free Press, in the state of 
Michigan, and afterwards, to-wit, on the day 
and year aforesaid, published in the District 
of Columbia? The district attorney, not- 
withstanding some old English cases, very 
properly admitted that publication by the 
defendant in the District of Columbia was 
essential to the ofEense, and that if this libel 
was published in Michigan by the procure- 
ment of the defendant, he could be there in- 
dicted for it But he contended that if the 
paper containing the libellous article was 
afterwards published (in the legal sense) by 
the defendant in the District of Columbia, 
he could also be there indicted for it as an 
offense against the United States, and he 
claimed that, in this aspect of the question, 
the indictment was sufficient to charge. such 
an offense. Whatever may be the correct- 
ness of the contention of counsel in these re- 
spects, it seems to me anite doubtful wheth- 
er the indictment intended to charge a sub- 
stantive publication by the defendant in the 
District of Columbia, or any publication in 
that district, except so far as composing a 
libel there for publication in a newspaper 
elsewhere is in law a publication in the dis- 
trict. This, without more, would not be a 
publication in the district Upon the au- 
thorities, it seems clear that if the defend- 
ant composed a libel in the District of Co- 
lumbia with intent to have it published in a 
newspaper in Michigan, and it was there 
published by the defendant's procurement 
or consent, he would be liable to indictment 
in the latter state. 1 Russ. Crimes, 258, and 
cases cited; 3 Chit Cr. Law, 872; Res: v. 
Johnson, 7 East, 68; Com. v. Blanding, 3 
Pick. 304. But the indictment would then 
be for an offense against the laws of the 
state of Michigan, and not of the United 
States. Therefore, the present indictment 
states facts which show a violation of the 
laws of Michigan. But it is contended that 
it also shows an offense against the laws of 
the United States in the District of Cplum- 
bia. Merely composing the libel in the dis- 
trict would not be sufficient, as the whole 
corpus delicti, which includes publication in 
the district, is essential. If it had been in- 
tended to charge that the defendant not only 
wrote the libel in the District of Columbia, 
but, after its publication in the Detroit Free 
Press, he had also published it in the Dis- 
trict of Columbia, in any manner which in 
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law constitutes a publication, the pleader 
should either have followed the precedents 
and omitted all reference to the publication 
in Michigan, or, if he alleged §uch publica- 
tion, he should have made a positive and 
plain allegation of a substantive and dis- 
tinct publication by the defendant of the 
libel in the District of Columbia. 

As above remarked, the most natural con- 
struction of the indictment is that it is 
framed upon the erroneous legal notion that 
if a libel is composed within the District of 
Columbia for publication elsewhere, and it 
is accordingly published, this, without more,. 
is a publication in the district and makes 
the offense complete. But suppose that it 
can be deduced that the pleader intended to 
charge a distinct, substantive publication of 
the libel by the defendant in the District of 
Columbia, it can hardly be expected that the 
well-known requirements of certainty in the 
allegations of an indictment can be disre- 
garded, and that the com-t will supply, by 
inference and argument, the defects or omis- 
sions in the indictment. The most essential 
ingredient of libel is the publication; and 
the all-essential element of the offense 
charged in the present indictment is the. pub- 
lication by the defendant within the Dis- 
trict of Columbia. The uncertainty of the 
indictment in the latter respect is sufficient 
to vitiate it. As the grand jm*y have not 
plainly said that the defendant published 
the article in the District of Columbia in 
addition to the publication in Michigan, the 
comrt cannot intend that they meant to say 
it. It is a fundamental doctjrine in English 
and American law that there can be no con- 
structive offenses; that before a man can be 
punished his case must be clearly within the 
law; the charge is to be unmistakably set 
forth in the indictment, and if there be un- 
certainty or fair doubt whether the law em- 
braces the act, or the indictment sufficiently 
charges the offense, the doubt is to be re- 
solved in favor of the accused. U. S. v. 
MoiTis, 14 Pet [89 U. S.] 464; U. S. v. Wilt- 
berger, 5 Wheat. [18 U. S.] 76. I have no 
hesitation in applying these liberal and just 
principles to the present case, because if 
libel in the District of Columbia be an in- 
dictable offense against the United States, 
it is an exception, cm'iously brought about, 
to the general rule that there are no common 
law offenses against the general govern- 
ment, and because the defect in the present 
indictment is not merely formal or technical, 
but goes to the gist of the offense for which 
the prisoner is sought to be removed. 

The provision (Rev. St. § 731) that when 
any offense is commenced in one district and 
terminated in another, the trial may be had 
in either, and the offense may be deemed to 
have been committed in both, although 
urged hy the district attorney, has, in my 
judgment, no application to this ease. The 
argument is that if the defendant composed 
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the libel in Washington and sent it to Mich- 
igan for publication, and it was there pub- 
lished, he may be tried in either place in the 
coxurts of the United States. Such an ex- 
tension of the law of libel can hardly be said 
to have the sanction of the English courts 
where prosecutions for libel have been car- 
ried very far, and it cannot be very serious- 
ly expected that a court in this country will 
assert any such alarming and dangerous doc- 
ti'ine. Not to mention other fatal objec- 
tions to the argument, it is sufficient to ad- 
vert to the fact that, in the case supposed, 
there Is no law in the state of Michigan, 
where the offense is said to have been "ter- 
minated," mailing libel an offense against 
the "United States. The order of the dis- 
trict court is affirmed, and the prisoner dis- 
charged. Ordered accoi'dingly. 

NOTE [from original report]. Subsequent to 
the foregoing opinion a new indictment against 
Mr. Buell was found in one of the courts of 
the District of Columbia, and having been 
again arrested in St. Louis, he brought another 
petition for habeas corpus before the United 
States circuit court (Treat, .T.), which dis- 
charged him from arrest on the ground that 
the indictment was found by a grand jury of a 
court having no jurisdiction of the offense. 
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BUELL V. CONNECTICUT jSIUT. LIFE 
INS. CO. 

[1 Cin. Law Bui. (1S75) 51.] 

Circuit Court, N, D. Ohio. 

Pjractice at Law — Production of Letter on 
Trial — Pkoof of Existence — PEUTiN-BScr to 
Issue— Possession — Affidavit of Attorney — 
sxjfficienct. 

[Action by Anna M. Buell against the Con- 
necticut Mutual Life Insurance Company. 
Defendant moves under Rev. St. § 724, to 
require plaintiff to produce on the trial a let- 
ter, written by plaintiff's husband, contain- 
ing evidence pertinent to the issue, and al- 
leged to be in plaintiff's possession and con- 
trol. Motion denied. 

[Eor decree sustaining plaintiff's demmrer 
to the second defense interposed by defend- 
ant, see Case No. 2,104, following.] 

Bishop & Adams, for the motion. 
K. P. & H. C. Ranney, conti-a. 

WELKBR, District Judge. Before such 
an order will be made, the defendant must 
make reasonable proof of the existence of 
such paper, its pertinency to the issue, and 
that it is in the possession of or under the 
control of the plaintiff. 

The affidavit of the attorney of the defend- 
ant, stating that he believes, from reliable 
sources, of information and inquiry, that 
there is such a letter pertinent to the issue, 
and in possession of the plaintiff, is not such 
reasonable proof of the facts as to authorize 
such order, which is therefore refused. 



Case Wo. 2,104. 

BUELL V. CONNECTICUT MUT. LIFE 
INS. CO. 

[2 Flip. 9;^ 5 Ins. Law J. 274; 2 N. Y. Wldy. 
Dig. 161; 4 Am. Law Rec. 570; 1 Cin. Law 
Bui. 43; 8 Chi. Leg. News, 202; 5 Bigelow, 
Ins. Cas. 473.] 

Circuit Court, N. D. Ohio. April Term, 1877. 

Life Insurance — Warranties and Misrepre- 
sentations ON an Application for Life In- 
suraxce. 

1. Statements in an application for insurance 
or answers to questions are either warranties or 
representations. If warranties then material- 
ity, or want of materiality as to the risii has 
nothing to do with the contract. The only 
(juestion is were they untrue, and, if so, the pol- 
icy is void. But if representations, then to 
avoid the policy they must be substantially and 
materially untrue, or made for the purpose of 
fraud. 

2. The true rule as to what amounts to a 
warranty or what amounts to a representation, 
is: whenever the answers are responsive to di- 
rect questions asked by the insurance company, 
they are to he regarded as warranties, and 
where they are not so responsive, but volunteer- 
ed without being called for, they should be con- 
strued to be mere representations. 

[In equity. Suit by Anna M. BueU against 
the Connecticut Mutual Life Insm-ance Com- 
pany.] Heard on 'demuiTer to second de- 
fense. [Demurrer sustained.] 

R. P. & H. C. Ranney, for demurrer. 

Bishop & Adams, contra. 

WELKER, District Judge. This suit is 
founded upon a policy of insurance upon the 
life of Jeptha C. Buell, for the benefit of his" 
wife, the plainlSff. The defendant, as a sec- 
ond defense to the action, sets up in its an- 
swer that in the declaration made at the 
time of the application for insiurance, among 
other things, the plaintiff says: "And I do 
hereby agree that the answers given to the 
following questions and the accompanying 
statements, and this declaration shall be the 
basis and form part of the contract or policy 
between me and said company; and if the 
same be not in all respects true and correctly 
stated, the said policy shall be void." That 
among the questions in said declaration 
above refeiTeu to, was tlie following ques- 
tion: "Has father, mother, brother, or sis- 
ter of the party died, or been afflicted with 
consumption, or any disease of the lungs, or 
insanity? If so, state full particulai's of 
each case." That the answer to the above 
question given by the plaintiff was as fol- 
lows: "No. Father died from exposure in 
water; age 58. iMother living; age about 50." 
That the policy issued upon said declaration 
and questions and answers, and sued upon, 
contains the following conditions, to-wit: 
"And it is also understood and agreed to be 
the true intent and meaning hereof, that if 
the proposals, answei's and declaration made 

^ [Reported by "William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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by the said Anna M. Buell, and bearing date 
the 19tb. day of 3Iaxch, 1866, and wMeh are 
hereby made part and parcel of tliis policy 
as fully as if herein recited, and upon the 
faith of which this agreement is made, shall 
be found in any respect untrue, then, in such 
case, this policy shall be null and void." The 
defendant avers that the said answer above 
stated was not in all respects true and cor- 
rectly stated, but was incorrect and untrue 
in this, the father of said Jeptha G. did not 
die at the age of 58, but he died before he 
was of the age of 30 years. Wherefore the 
defendant says said policy was and is void 
and of no effect, and said plaintiff is not 
entitled to recover any amount against the 
defendant 

To iliis answer the plaintiff files her de- 
murrer, alleging as reason therefor, that all 
of said statements and allegations are redun- 
dant and irrelevant, and constitute no de- 
fense to the plaintiff's action. The demur- 
rer admits that the answer to the question as 
stated in respect to the age of the father 
at the time of his death was untrue and in- 
correct. That being the fact, does it consti- 
tute a defense to this action? Statements 
in the application for insvu^ance in the declar- 
ation, or answers to the questions are either 
warranties or representations. If warranties 
then materiality, or want of materiality as to 
the risk has nothing to do with the conti-act. 
The only question is were they untrue, and 
if so the policy is void. But if representa- 
tions, then to avoid the policy they must be 
substantially and materially nnU'ue, or made 
for the purpose of fraud. In 2 Ohio St 464, 
the supreme court of Ohio say: "The dis- 
tinction between a warranty and a represen- 
tation is easily comprehended; the difficulty 
only arises in its application to particular 
cases," "An express warranty is a stipula- 
tion in writing on the face of the policy, on 
the literal truth or fulfillment of which the 
validity of the entire conti-act depends." "It 
may be contained in another paper, if dis- 
tinctly referred to in it and expressly made 
a part of the contract bet\veen the parties." 
A representation is defined to be, "a verbal 
or written statement made by the assmred to 
thfi underwriter, before the subscription of 
the policy, as to the existence of some fact 
or state of fact tending to induce the under- 
writer more readily to assume the risk by 
diminishing the estimate he woidd otherwise 
have formed of it" In the case of Camp- 
bell V. Northeast Ins. Co., 98 Mass. 381, in 
defining what is a warranty and what is 
merely a representation, the court say[s]: 
"When statements or engagements on the 
part of the insured are inserted, or referred 
to in tiie policy itself, it often becomes diffi- 
cult to determine to which class they belong. 
If they appear on the face of the policy they 
do not necessarily become warranties. Their 
character will depend upon the form of the 
expression used, the apparent purpose of the 
insertion, and sometimes upon the connection 



or relation to the other parts of the instru- 
ment" Upon this subject om: supreme court, 
in 2 Ohio St, say: "But it is by no means 
* * • * clear that what is in its natui*e 
preliminaiy and designed for the information 
of the underwriter, will so change its charac- 
ter as not to be satisfied by a substantial 
compliance; from the fact that it is, by ap- 
propriate words in the policy, made a part 
of it" 

But I am referred to the case of Jeffries 
V. Economical Life Ins. Co., 22 Wall. [89 U. 
S.] 47, recentiy decided by the supreme court 
of the United States as decisive of the ques- 
tion made upon this demiuTer. In that case 
there were two questions asked the insm-ed: 

1. Whether he was married or single? The 
answer to which was that he was single. 

2, Had any application been made to any oth- 
er company, and if so, when? The answer 
to which was "No." The answers to both 
questions were alleged to be untrue. The 
court held that the answers to these ques- 
tions constituted a part of the contract and 
if untrue, whether they were material to the 
risk or not, would avoid the policy. The 
court did not seem to put this upon the 
ground alone that the answers constituted 
warranties, but that they formed a part of 
the contract and were expressly made so by 
the parties, and the court would not inquire 
as to the materiality, because the parties had 
themselves deemed them material. How 
did they become material? It will be ob- 
served that both of these answers were di- 
rect responses to the questions, and that by 
the direct form of the questions the answers 
necessarily became a part of the conti*act 
How is it in that respect in the case before 
us? The falsity complained of in the an- 
swer consists only in reference to the age 
at which the father died. This certainly 
was not inquired of in the question, unless 
we are to find it in that part of it which 
reads: "If so, state full particulars of each 
case." This part of the question was evi- 
dently intended to reach simply the particu- 
lars of the death, or affliction of the near 
relatives, to ascertain the character and na- 
ture of the disease— its extent, whether pro- 
duced from recent causes or hereditaiy in 
the family, in order to determine whether 
Buell was a proper subject to insure. It is 
exceedingly doubtful" whether the question 
is really definite enough to require the an- 
swer to state whether the father was dead 
at all, if he did not die of consumption, or 
disease of the lungs, or insanity. I think 
the question fairly means, not whether the 
father, etc., had died of any disease, or from 
any cause, but whether he had died of, or 
been afflicted with, consumption or any d's- 
ease of the lungs, or insanity. This being 
the fair import of the question, "No" was a 
complete answer to it, and the remainder of 
the answer was uncalled for and not respon- 
sive to the question. But suppose that be 
so, defendant claims that it is nevertheless 
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an answer of some sort and therefore an im- 
portant part of the contract. The reply to 
that is, that the declaration which relates 
to the answers to questions to he made by- 
plaintiff, and which it was agreed should 
be made part of the contract, must be con- 
strued to, and does mean, such answers as 
are responsive to the questions and such as 
may be called for by the defendant; and 
that it does not cover such answers as may 
be volunteered and irrelevant, and that 
amoimt to mere representations. 

In the light of the cases in 98 Mass., and 2 
Ohio St., I may be allowed to say that not 
all the statements in the application or writ- 
ing are to be regarded as wan-anties, but 
some may be regarded as mere representa- 
tions. I do not think the case of Jeffries v. 
Economical Life Ins. Co. is at all at vari- 
ance with this construction. In that case 
the questions directly called for the answers, 
and the asking and the answers constituted 
the mutual agreement of the parties. In 
this case the age of the father was not called 
for, and is only voluntarily given by the 
plaintiff, and the mutual agreement cannot 
arise as it did in that case, so as to say the 
parties themselves settled the question of 
materiality. I believe the true rule in rela- 
tion to the question of what amounts to a 
warranty, or what amount only to represen- 
tation, in the answei-s to questions in this 
class of applications, is: Where the an- 
swers are responsive to direct questions 
asked by the insm*ance company, they are to 
be regarded as warranties, and where they 
are not so responsive, but volunteered with- 
out being called for, they should be con- 
strued to be mere representations. The part 
of the answer in question in this case in ref- 
erence to the age of the father at death, toe- 
ing a mere representation, does not consti- 
tute a defense unless it appears to have been 
material as well as false. The demurrer Is 
therefore sustained. 

rNOTB. For denial of motion to compel 
plaintiff to produce upon the trial a letter writ- 
ten by the assured, see Case No. 2,103.J 



Case No. S,105. 

The BUENA VISTA. 

[3 Blatchf. 510; ^ 35 Hunt, Mer. Mag. 450.] 

Circuit Court, S. D. New York. Sept. 10, 1856. 

Seamen — Libel for Wages — Defenses — Incojt- 
PETENcr — Negligexce. 

1. Hands obtaining employment of a special 
character on board of a vessel, as a cook, stew- 
ard, or able-bodied seaman, are responsible for 
reasonable skill as such, and for acquaintance 
with their duties, and for an honest and faith- 
ful discharge of those duties. 

[See Forbes v. Parsons, Case No. 4,929; Al- 
len V. Hallet, Id. 223.] 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



2. Where a person who shipped as steward of 
a vessel for a voyage from Peru to New York, 
proved to be utterly incompetent and unskilful, 
and was guilty of wilful negligence and inatten- 
tion to his duties, after repeated warnings and 
admonitions by the officers of the vessel: Eeld, 
in an action by him for his wages, that such 
incompetency and negligence were a good de- 
fence to the action, although he was not dis- 
charged from service, but was continued in em- 
ployment as steward for the voyage. 

3. Such a defence would, it seems, not be al- 
lowed, if there had been an opportunity to dis- 
charge the steward from the vessel, or if it had 
been possible to disrate him and put another in 
his place. 

4. The distinction, in this respect, stated, be- 
tween shore duty or duty upon coasting ves- 
sels, and a voyage at sea. 

[Appeal from the district court of the 
United States for the southei-n disti-ict of 
New York.] 

In admkalty. This was a libel in rem, 
filed in the district court, by one Bolton, 
against the ship Buena Vista, to recover a 
balance of wages. He shipped at Callao, in 
Peru, as steward, for a voyage to New York, 
at $50 per month, and signed the usual ship- 
ping articles. A portion of his wages was 
advanced to him. The district court de- 
creed in favor of the libeUant [decree rmre- 
ported], and the claimant appealed to this 
court 

Horace E. Smith, for libeUant. 
Welcome R. Beebe and Mr. Donohue, for 
claimant. 

NELSON, Circuit Justice. The defence set 
up in this case is, that Bolton misrepresent- 
ed his fitness and qualifications as steward, 
and also that he was unfaitliful, and grossly 
inattentive to his duties on board the vessel 
during the voyage. The proofs in the case 
are all one way, establishing his utter incom- 
petency and unskilfulness as steward of a 
vessel, and also his wilful negligence and in- 
attention to his duties, after repeated warn- 
ings and admonitions by the officers of the 
ship. 

The answer given to this evidence is, that 
the master, under the facts stated, should 
have discharged the libeUant; and that, 
inasmuch as he was continued in employ- 
ment as steward for the voyage, accord- 
ing to the agreement, and until its termina- 
tion, the defence is unavailable. I agi'ee, 
that if it had been shown in the case that the 
master, after having discovered the unfitness 
of the seaman for the duties for which he 
shipped, had an opportunity to discharge 
him from the vessel, or, from the condition 
of his crew, might have disrated him, and 
put another in his place, it would be unrea- 
sonable, if not unjust, to permit a defence of 
this description. But there is no such evi- 
dence before me. In the ease of shore dv.^y, 
or duty upon coasting vessels, I should be 
strongly disinclined to encourage a refusal 
to pay full wages where the period of em- 
ployment had been worked out But a voy- 
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age at sea is different There may be no 
opportunity to discharge the seaman from 
the ship, or the complement of hands may 
not be such as to mali:e it possible to dis- 
pense with his services, tmless a substitute 
can be procured; and, if he be disrated or 
discharged, under circumstances in which he 
cannot be put ashore, he must be supported 
for the remainder of the voyage. In all 
such and like cases, the only protection of 
the master and owners against the imposi- 
tion or wilful neghgence of the seaman, 
would seem to be to permit tlie defence set 
up here, namely, an abatement of wages. 
Hands obtaining employment of a special 
character on board of a vessel, as a cook, 
steward, or able-bodied seaman, are respon- 
sible for reasonable skill as such, and for 
acquaintance with their duties, and for an 
honest and faithful discharge of those du- 
ties. 

There is no difference, in this respect, be- 
tween the condition of seamen and any 
other description of service for hire. Courts 
are more indulgent in the case of seamen's 
contracts, from a consideration of their de- 
pendent condition; and I would not lightly 
interfere, in a claim for wages, after service 
for the period stipulated in the articles. The 
learned judge (Ingersoll) who decided this 
case in the court below, thought that the 
master should have discharged the libellant, 
and that the defence was not available after 
his continuance in service during the whole 
period contracted for. For the reasons 
above stated, I am unable to concm: in that 
opinion. The decree must be reversed, and 
the libel be dismissed, with costs. 



BUBNA VISTA, The, v. BOLTON. See Case 
No. 2,105. 

BUENA VISTA CO. (CARPENTER v.). See 
Case No. 2,429. 



Case No. S,106. 

BUEBK V. lafTTAEUSER et al. 

[1 Ban. & A. 337; * 5 O. G. 752.] 

Circuit Court, S. D. New York. June Term, 
'1874.* 

Patents— WATCHJfAN's Tbie Detector— Ix- 

FKINGEMENT. 

1. The case of Buerk v. Valentine [Case No. 
2,109] examined anew upon its merits in a suit 
upon the same patent, and a decision rendered 
following it. 

[See note at end of case.] 

2. A Tvatchman's time detector, in which the 
dial-paper is pressed down upon a surface fur- 
nished with projections by which it is indent- 
ed, is an infringement of a patent for a like 
detector in which points are forced upward 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

= [Affirmed in Imhaeuser v. Buerk, 101 XT. S. 
647.] 

4FED.CAS. — 38 
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from below by similar means to perforate the 
paper, the former device being an equivalent for 
the other, and an evasion of the patent. 

[In equity. Suit by Jacob E. Buerk 
against William Imhaeuser, Theodore Hahn, 
and Charles Keinath for infringement ot 
letters patent No. 48,04^ for an "improve- 
ment in watchman's time detectors," issued 
to complainant as assignee of John Buerjs:,. 
January 1, 1861, reissued August 22, 1865^ 
and again reissued March 8, 1870, and num- 
bered 3,869. Decree for complainant for on 
injunction and an accounting.] 

J. Van Santvoord, for complainant. 
Keller & Blake, for defendants. 

WOODRUFF, Cu:cuit Judge. I have re- 
examined the decision heretofore made by 
me, in Buerk v. Valentine [supra], so far as 
it bears upon the contest in this suit In 
that case, the patents and the patented de- 
vices, induding the patent for the infringe- 
ment of which this suit is brought, are ful- 
ly described. The additional evidence here 
introduced, does not alter my conviction 
that the invention now in question, and se- 
cmred to the complainant by his patent of 
June 5, 1865, was not anticipated by any 
of the devices to which the evidence relates; 
nor by John Buerk, upon whose invention 
that of the complainant was an improve- 
ment. 

It is true, that a revolving dial had before 
been used; that John Buerk used perforat- 
ing-points; that Rowbotham & Nolet used a 
stamp rather than a key; that Schwilgue- 
employed a single point, adjustable to differ- 
ent positions of the varying positions of the- 
bits on the keys. As to all these, specific- 
and important differences, from the com- 
plainant's detector, might be pointed out.. 
For example; Apart from the plain differ- 
ence, between Schwilgue's and the com- 
plainant's, in the manner of constructionT; 
the mode in which the single point was 
controlled and shifted by a species of lever- 
or rotating arm; the fact that the dial was; 
not placed on the arbor of the watch move- 
ment, and other particulars, which made it: 
a far more cumbrous and inconvenient in- 
strument than the complainant's detector — 
besides all this, it had no such capacity or 
variation by the combinations of marks or 
punctures produced by the keys, which can- 
be employed in the complainant's machine,, 
and enable the owner to make it serve for 
a very great number of stations, if his busi- 
ness so requires. And, as to iiie fact that 
marks and punctures have been before used,, 
the defendants, or especially their experts, 
ti'eat the case, to some extent, as if a devic& 
was not patentable, if, by prior known 
means, the same, or substantially the same^ 
result has been produced. For this, how- 
ever, the learned counsel for the defendants,, 
with his great experience and familiarity 
with the subject, would not, I am certain,. 
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seriously contend. The invention of the 
complainant first brought the combination 
of the revolving dial on the watch arbor, the 
complex and gi'eatly - varying sj'stem of 
mai-kers into immediate connection, in such 
form of convenience and by such mechan- 
ical devices as are shown in his detector. 

It is claimed that the parts were old, and 
that his achievement was aggregation mere- 
ly. Not so. The very combination itself 
recLuired new devices to make the combina- 
tion operative; and the several parts, when 
combined, produce a result not before pro- 
duced by any one. Is the defendants' de- 
tector an infringement? I think it is. The 
•only difference between it and the com- 
plainant's detector is, that instead of forcing 
points upward to perforate, the defendants 
force the paper downward upon, and to re- 
ceive an impression from, stationary projec- 
tions from the svirface below. Both indent 
the dial upward; one makes a perforation, 
the other an upward indentation. I do not 
think an inventor can be robbed of the fruits 
■of his invention by such a variation, when 
the whole structure of his machine is in 
other respects the same. Without deeming 
it necessary to discuss the subject more mi- 
nutely or fully, my conclusion is, that the 
complainant's patent is valid, and that the 
defendants infringe it. Let a decree be en- 
tered for the complainant awarding an in- 
junction, directing an account, etc. 

[NOTE. Subseciiiently defendant moved for 
■a. new trial on the ground of newly-discovered 
evidence, but the motion was denied. See Case 
No. 2,107a. Exceptions were filed by defend- 
ants to the master's report on the accounting, 
and the exceptions were sustained in part. See 
"Case No. 2,107. For a proceeding to punish 
the defendant Imhaeuser as for a contempt in 
violating the injunction, see Case No. 2,108. 
From tlie final decree herein defendants appeal- 
ed to the supreme court, where the decision was 
affirmed, the appellate court holding the Buerk 
patent to be valid, and that the defendants were 
guilty of infringement. Imhaeuser v. Buerk, 
101 U. S. 647. For other cases involving this 
patent, see note to Buerk v. Valentine, Case No. 
2,109.] 



Case K-Q. S,107. 

BUERK V. niHAEUSER et al. 

[14 Blatebf. 19;^ 2 Ban. & A. 452; 10 O. G-. 
907.] 

■Circuit Court, S. D. New York. Nov. 11, 1876. 

PaTEXTS— IXFRIXGEMEXT— COMPDTATIOy OP DAM- 
AGES. 

1. By an interlocutory decree, a master was 
lordered to report the profits received by the 
defendant from making, using and selling an 
improvement in time detectors, patented to the 
plaintiff, and also the damages which the plain- 
tiff had sustained by reason of the infringe- 
ment, over and above such profits. The master 
reported a certain sum as such profits, and also 
§53.25 as damages on each one of 437 time-de- 
tectors made and sold by the defendant. The 
$53.25 was arrived at, by taking $75, the price 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission,] 



for which the plaintiff sold his time-detectors, 
and deducting therefrom $21.75, composed of 
$18, cost of making, and $3.75, commission paid 
for selling. The defendant was manufacturing 
under a patent, and was not a wilful infringer. 
It was not made to appear that those who pur- 
chased from tlie defendant would have purchas- 
ed from the plaintiff: Held, that the basis adopt- 
ed by the master for computing the damages , 
was erroneous, in assuming that those who 
bought from the defendant would have bought 
from the plaintiff. 
[Cited in Burdett v. Estey, 3 Fed. 570; Maier 
V. Brown, 17 Fed. 738; Hall v. Stern, 20 
Fed. 790; Morss v. Union Form Co., 39 
Fed. 471; Royer v. Shultz Belting Co., 45 
Fed. 53.] 

2. That it was also erroneous in including in 
the $53.25 the manufacturer's profit. 

[Cited in Schillinger v. Gunther, Case No. 
12,457.] 

3. That the amount of the defendant's profits 
was an adequate compensation for the injury 
which it had been shown the plaintiff had suf- 
fered. 

[Cited in Star Salt Caster Co. v. Grossman, 
Case No. 13,320.] 

[In equity. Suit by Jacob E. Buerk against 
William Imhaeuser, Theodore Hahn, and 
Charles Keinath for infringement of letters 
patent No. 48,048, for an "improvement in 
watchman's time detectors," issued to com- 
plainant, as assignee of John Buerk, January 
1, 1861, reissued August 22, 18Go, and again 
reissued March 8, 1870, and numbered 3,8G9. 
There was a decree for an injunction, and a 
reference to a master to ascertain as to dam- 
ages. Case No. 2,106. On the coming in 
of the master's report, the defendants except- 
ed thereto, and their exceptions were sus- 
tained in part. 

[For denial of defendants' motion for a new 
trial, see Case No. 2,107a; and, for proceed- 
ings to punish defendant Imhaeuser for a 
contempt in violating the injunction, see 
Case No. 2,108.] 

John Van Santvoord, for plaintiff. 
Arthm: v. Briesen, for defendants. 

JOHNSON, Circuit Judge. Under the in- 
terlocutory decree in this case, the master 
was ordered, among other things to report 
the gains and profits which the defendants, 
or either of them, had received from the man- 
ufaetm-e, use and sale of the patented im- 
provement of the plaintiff, and also to as- 
sess and report the damages, if any, which 
the plaintiff had suffered or sustained by rea- 
son of the infringement, over and above the 
said gains and profits. He found, and has 
reported, that the defendants, up to the time 
when Keinath left the firm, had sold 61 in- 
fringing time-detectors, with a profit, over 
and above the allowances he made to them 
for the cost and expenses, of $1,748.24; and 
that the subsequent sales of the other two 
defendants numbered 376, with a resulting 
profit, over and above the allowances, of 
$3,748.28. The master has further reported, 
that the damages which the plaintiff had suf- 
fered were as follows: on the 61 time-detect- 
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ors sold by all tue defendants, $53.25 on eacTi; 
and on the 376 sold by Imhaeuser & Hahn, 
?53.2o on each, amounting, for the latter, to 
the sum of $20,022.00, and for the former to 
the sum of §3,248.23. The defendants have 
excepted to the report in this particular, in 
due form, and contend that the master has 
erred in this ascertainment of damages. The 
method in which the master has proceeded 
is apparent from the report. He has ascer- 
tained from the complainant that he sells his 
watches at $75 each, and that they cost him 
about $18 each: and that, on the average, 
he pays $3.75 commissions for sales. These 
sums, deducted from $75, gives what he 
calls a net profit of $53.25 on each watch. 
This amoimt, multiplied by the number of 
watches which the defendants sold, produces 
the sums which the master has found as 
damages. 

The 55th section of the patent act of July 
8, 1870 [16 Stat 206], substantiaUy re-enact- 
ed in section 4921 of the Revised Statutes, 
gives to a successful plaintiff in an equity 
suit for an infringement, the damages which 
he has sustained, in addition to the profits to 
be accounted for by the defendants. But, 
It by no means follows that, in every case, 
such damages are in excess of the amount of 
profits made by the infringer. As is said by 
Mr. Justice Clifford, in Carew v. Boston 
Elastic Fabrics Co. [Case No. 2,397], if it ap- 
pears that the injuries which the complain- 
ant sustained by the infringement are great- 
er than the gains and profits realized by the 
defendants, then the complainant is entitled 
to recover compensation for the excess of 
the injm-ies sustained beyond the gains and 
profits received by the defendants: and yet, 
In that case, although the plaintiff succeeded, 
the comi; was of opinion that the recovery 
ought not to go beyond the gains and profits 
of the defendant In the present case, the 
defendants were manufacturing, under a pat- 
ent of the United States, the watches which 
are now adjudged to be an infringement of 
the plaintiff's patent They were not wilful 
infringers, and, therefore, are not to be vis- 
ited with punitive damages. It is only actual 
damages which are pi-oved to have been sus- 
tained by the plaintiff that he can, in any 
event, recover. It is not enough that he may 
have suffered loss, for he cannot have com- 
pensation for conjectural losses. The losses 
must be proved and not guessed at Philp 
V. Nock, 17 Wall. [84 TJ. S.] 460. It was not 
made to appear that the plaintiff could have 
sold his watches to the persons who pur- 
chased from the defendants. The watches 
have been adjudged to be identical in prin- 
ciple, but they differ in structure and appear- 
ance; and it can not be Imown that those 
who bought the infringing article would have 
bought the plaintiff's watches under any cir- 
cumstances. The difference in structure as 
well as the difference in price enter into that 
•ctuestion, and no means are afforded for de- 
termining it by the proofs. Smith v. Prior 



[Case No. 13,095]; Carter v. Baker [Id. 2,472]. 
The inquu'ies suggested by those cases, as 
pertinent to the assessment of a plaintiff's 
damages, do not warrant the adoption of the 
result stated in the report. The damages in 
such a case must be confined to the direct 
and immediate consequences of the infringe- 
ment and not embrace those which are both 
remote and conjectm'al. 

In Goodyear Dental Vulcanite Co. v. Van 
Antwerp [Case No. 5,600], Judge Nixon, 
speaking of the modes of ascertaining dam- 
ages and profits, says: "In order to ascertain 
these, it is especially pertinent to inquire how 
the owner of the patent has seen fit to use 
his invention. He may retain a close monop- 
oly in it, and then the damages are com- 
puted by investigating the defendant's prof- 
its, which are reckoned a fair criterion of the 
complainant's loss; or, he may grant license 
fees, allowing the benefits of his invention 
to every one who wiU pay a stipulated price 
for its use." In this the learned judge was 
but reiterating what had been said by the su- 
preme court in granting a new trial in the 
case of Seymour v. McOormick, 16 How. [57 
TJ. S.] 480. That court declared, further, 
that "actual damages must be actually 
proved, and cannot be assumed as a legal 
inference from any facts which amount not 
to actual proof of the fact. "What a pat- 
entee would have made, if the infringer had 
not interfered with his rights, is a question 
of fact and not a judgment of law. The 
question is not what speculatively he may 
have lost, but what actually he did lose. It 
is not a judgment of law, or necessary legal 
inference, that, if aU the manufacturers of 
steam engines and locomotives, who have 
built and sold engines wth a patented cut-off 
or steam-whistle, had not made such engines, 
therefore, all the purchasers of engines would 
have employed the patentee of the cut-off 
or whistle." 

There is another error involved in this as- 
sessment of damages, and that is, that the 
estimated profit of the patentee embraces not 
only that derived from the sale of the patent 
privilege, but also the whole manufacturer's 
profit, upon the materials and workmanship 
of the whole article. When the inventor 
charges a royalty or license fee, he isolates 
the value of the use of his invention, and. 
separating it from all other things, fixes its 
value as against himself and in favor of 
others. If he also makes and sells the ma- 
chine in which bis invention is embodied, 
there will enter into the price, not only the 
cost of materials and the ordinary profit of 
manufacture, but also an amount of addi- 
tional profit, which is, or is the equivalent of, 
this license fee, and adds to the price that 
additional ,sum, as compensation for the in- 
vention. It is this price of the invention, 
which the inventor is entitled to recover as 
damages against an infringer; and, in or- 
dinary cases, it is this only. Wanton in- 
fringement may inti-oduce other considera- 
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tions, but such is tlie measure of damages 
■when the case is one simply of infringement. 
In cases where the patent is for a distinct 
improvement, separable from the rest of the 
article, as, in the case put by the plaintiff's 
counsel, of a wagon with a patent pole, the 
rule Is admitted and settled. Seymour v. 
McCormick, 16 How. [57 U. S.] 480; Gould's 
IManuf'g Oo. v. Cowing [Case No. 5,642]; 
Mo wry V. Whitney, 14 Wall. [81 U. S.] 620; 
American Nicholson Pavement Co. v. Eliza- 
beth [Case No. 309]; Littlefield v. Perry, 21 
Wall. [88 U. S.] 205, 228. Th& same princi- 
ple is, I think, applicable to a case of this 
kind. The watch is open to the manufacture 
of every one; and it is common to both the 
plaintiff's patented article and to the in- 
fringing article of the defendants. The 
wrong which the case shows the plaintiff to 
have sustained is the use of his invention In 
the making by the defendants of the in- 
fringing watches. They have taken his in- 
vention and used it in making the infringing 
watches; and it is the value of that use, the 
I'ight to which belonged to the plaintiff, that 
they have appropriated to themselves. For 
this the plaintiff is entitled to recover in 
damages. But this rule has been disregard- 
ed, and the case does not furnish any evi- 
dence which can either support the actual 
finding or form the basis for a correction in 
this respect by the court. The burden, in 
this respect, was upon the plaintiff; and as 
the account of the profits made by the de- 
fendants, under the evidence, charges them 
with all that they have made by the use of 
the plaintiff's invention, and does not appear 
to be an inadequate compensation for the in- 
jury which he is shown to have suffered, a 
decree upon the basis of the computation of 
profits contained in the report will, in my 
opinion, do justice between the parties. 

The exception already discussed is the prin- 
cipal objection to the report, and covers also 
the third and sixth exceptions. The second 
exception has no fotmdation in the evidence 
or offers of the defendants. It does not ap- 
pear to have been proposed to prove that 
the plaintiff had any license or patent fee. 
The offer was only to show what amount the 
plaintiff had recovered in another suit, which 
was immaterial. The fourth and fifth ex- 
ceptions seem to turn upon the application of 
evidence by the master, and raise no ques- 
tion requiring examination. The seventh ex- 
ception is founded on an obvious mistake of 
the master in determining the effect of one 
of the exhibits. He has, by including a col- 
umn of figures not forming part of the ex- 
hibit, found that the defendants had on hand 
48 infringing watches, whereas it, in fact, 
only showed 28 to be so on hand. It will be 
modified accordingly. The decree will sep- 
arate the profits and damages awarded against 
all the defendants, ?1, 748.24, and those award- 
ed against Imhaeuser & Hahn, $3,748.28, and 
will be with interest from the date of the 
master's report, Februaiy 19th, 1875. It 



must be settled upon notice, before being en- 
tered. 

[NOTE. For affirmation of the final decree 
herein, see Imhaeuser v. Buerk, 101 U. S. 647. 
For other eases involving this patent, see note 
to Buerk v. Valentine, Case No. 2,109.] 



Case HIo. 2,107a. 

BUERK V. IMHAEUSER et al. 

[10 O. G-. 907.] 

Circuit Court, S. D. New York. 1876. 

New Tkial — ^Newly-Discovered Evidence — Af- 
fidavits— Entituxg Affidavits — Notaries— 
Administration of Oath in Federal Courts. 

1. A motion for a new trial on the ground of 
newly-discovered evidence, in order to be al- 
lowed, must be supported by the plainest proof 
of the sufficiency of the newly-offered evidence 
to lead the court to a different result. 

[Cited in Ready Roofing Co. v. Taylor, Case 
No. 11,613; De Florez v. Raynoldg, Id. 3,- 
743; Adair v. Thayer, 7 Fed. 920.] 

2. Affidavits not entitled in the cause are 
merely extra-judicial oaths, and perjury could 
not be assigned to them; therefore they are 
not receivable in court. 

3. Notaries public have no power under the 
Revised Statutes to administer oaths in the 
United States circuit courts. 

[In equity. Suit by Jacob E. Buerk against 
WiUiam Imhaeuser, Theodore Hahn, and 
Charles ICeinath for infringement of letters 
patent No. 48,048, for "an improvement in 
watchman's time detectors," issued to Jacob 
E. Buerk, as assignee of John Buerk, January 
1, 1861, reissued August 22, 1865, and again 
reissued March 8, 1870, and numbered 3,869. 
There was a decree for an injunction and an 
accounting (see Case No. 2,106), and de- 
fendants now move for a new trial. Motion 
denied. 

[For exceptions to master's report, see 
Case No. 2,107, and, for proceedings to pun- 
ish defendant Imhaeuser for contempt for 
violating the injunction, see Id. 2,108.] 

J. Van Santvoord, for plaintiff. 
A. V. Briesen, for defendants. 

JOHNSON, Circuit Judge. This is a mo- 
tion, substantially on the ground of newly- 
discovered evidence, to vacate the decree, al- 
low the answer to be amended, and retry 
the cause. Of course such a departure from 
the ordinary coui-se of the administi-ation of 
justice could only be allowed for the gi*avest 
reasons and the plainest proof of the suffi- 
ciency of the newly-offered evidence to lead 
the court to a different result. 

Upon a careful examination of the twa 
watchmen's time-detectors, which are pro- 
duced in support of the application, I am of 
opinion that neither of them would have 
been regarded by my learned predecessor as 
an anticipation of the patent on which the 
plaintiff has obtained his decree. The es- 
sence of this he thought consisted in the 
dial revolving on the watch-arbor in connec- 
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tion with tlie system of varying marks, and 
if liis judgment in this respect is in accord- 
ance with the truth of the case, as I must 
regard it to he, then the detectors produced, 
in which the dial was not placed upon the 
arbor of the watch, are not anticipations of 
the plaintiff's invention. It is, besides, ob- 
jected that the material affidavits produced 
are neither entitled in the cause, nor sworn 
before an officer authorized to administer an 
oath in this court. Each objection is weU 
founded. Perjury could not be assigned on 
these affidavits by reason of the want of the 
title. They appear to be mere extra-judicial 
oaths, and are not receivable in this court. 
It has repeatedly been nded in this circuit 
that a notary public has not power since the 
Revised Statutes to administer an oath in this 
court. Such an officer had power under sec- 
tion 2 of chapter 159 of the Laws of 1854, 
But as that act was revised in section 1778 
of the Eevised Statutes, and the power 
omitted, it is gone by force of the general 
provision contained in section 5596. Not- 
withstanding these obvious defects, I have 
thought it right to look into the merits, and 
upon both grounds I think the motion should 
be denied. 

NOTE [from original report]. For the infor- 
mation of the public it may be mentioned that 
since the above decision congress has, by an act 
approved August 15, 1876, c. 304 [19 Stat. 206], 
provided that "notaries public of the several 
states, territories, and lie District of Columbia 
be and tiiey are hereby authorized to take dep- 
ositions and do all other acts in relation to tak- 
ing testimony to be used in the courts of the 
United States, take acknowledgments and affi- 
davits in the same manner and with the same 
effect as commissioners of the United States 
circuit court may now lawfully take or do." 

[NOTE. For affirmation of the final decree 
herein, see Imhaeuser v. Buerk, 101 U. S. 647. 
For other cases involving this patent, see note 
to Buerk v. Valentine, Case No. 2,109.] 



Case Ko. 2,108. 

BUERK y. EMHAEUSER et al. 

[2 Ban. & A. 465; ^ 11 O. a. 112.-] 

Circuit Court, S. D. New York. Nov. 11, 1876. 

Patents— PuESCMPTioN op Valii>itt — Ikfbinge- 
MENT— What Cosstitotes. 

1. A patented article is presumed to be pat- 
entably different from articles covered by other 
patents, and a strong and obvious case of in- 
fringement is necessary before the court will 
consider it as covered by a decree in another 
suit in which its structure had not been under 
consideration. 

[Cited in Truas v. Detweiler, 46 Fed. 119.] 

2. In an accounting, the sale of a portion of, 
or matter ancillary to, an article which has in- 
fringed a patent, does not constitute a fresh 
infringement, when the sale of the article itself 
is already charged for in- the account. 

3. Where the complainant's patent covered a 
time-detector, and the defendants had been 
<diarged in the accounting with selling the de- 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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tectqr, to he used with which they afterwards 
sold dials: Held, that, under the circumstan- 
ces, the sales of the dials were not an infringe- 
ment for which they should he further charged. 

[In equity. Suit by Jacob E. Buerk against 
William Imhaeuser, Theodore Kahn, and 
Charles Keinath for infringement of lettei-s 
patent No. 48,048, for an "improvement in 
watchman's time detectors," issued to com- 
plainant, as assignee of John Buerk, Januaiy 
1, 3861, reissued August 22, 1865, and again 
reissued March 8, 1870, and numbered 3,869. 
There was a decree for an injunction, and 
an accounting. Case No. 2,106. Complain- 
ant moved to punish the defendant Imhaeus- 
er for contempt in violating the injunction, 
and the motion was granted. 

[For hearing upon exceptions to the mas- 
ter's report on the accounting, see Case No. 
2,107; and, for denial of defendant's motion 
for a new trial, see Id. 2,107a.j 

J. Yan Santvoord, for complainant 
A. 7. Briesen, for defendants. 

JOHNSON, Circuit Judge. The watch- 
man's time detector bought by Gould in 
May, 1875, from Imhaeuser & Co., was not 
the same kind of instrument which ^was ad- 
judged in this suit to be an infringement of 
the plaintiff's patent It was made under 
the sanction of letters patent of ihe United 
States dated October 20, 1874, and numbered 
156,098. It must be presumed to be patent- 
ably different from the detectors covered by 
other patents, and a strong and obvious case 
of infringement beyond all question, or mere 
colorable difference would be necessary to 
make it proper for the court to consider the 
instruments as covered by a decree in an- 
other suit, in which its structure had not 
been in issue nor the subject of examination. 
Liddle v. Cory [Case No. 8,338]. The mo- 
tion cannot be granted, so far as that 
brsnch of it is concerned. 

In regard to the six detectors sent to the 
Milwaulcee Railroad, there was undoubtedly 
a technical breach of the injunction, but the 
defendant, Imhaeuser, as soon as he was ad- 
vised by his coimsel, took steps to have 
jiem returned. This was before the ex- 
amination imder the decree, and, of com'se, 
before any proceeding by the plaintiff, who 
was ignorant of the fact until it was dis- 
closed on Imhaeuser's examination. These 
watches are reported by the master as 
among those on hand at the time of the ac- 
counting, and it appears that they have been 
actually returned, and the sale rescinded. 
The defendant will be sufficiently punished 
by the infliction of a fine of fifty dollars to 
cover the costs and expenses incurred by 
the plaintiff in his proceedings for the con- 
tempt. 

In regard to the paper dial which the de- 
fendants appear to have furnished for the 
detectors which they had sold before the 
, accounting, and for which docks they are 
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charged in the accounting, I think no new in- 
fringement has taken place. The dials are 
not patented, any one can print and sell 
them, and the sale of them can only be in- 
jurious to the rights of the plaintiff, as mak- 
ing out, coupled with the sale of the rest 
of the insti'uments, an act of infringement. 
It was in this view that Wallace y. Holmes 
[Case No. 17,100], was decided, in which it 
was held that a patent for a combination 
could not be evaded by different persons 
selling each a different part of the combina- 
tion with the view of their being used togeth- 
er by the purchaser. 

In this case the whole sale of detectors 
and dials made one infringement, not two, 
and for this the defendant is charged in the 
accounting. These charges of contempt are 
all that are relied on in tho plaintiff's brief, 
and nothing is made out except as to the six 
detectors sent to the Milwaidtee Railroad. 
The motion in that regard must be granted, 
unless the defendant pays to tlie plaintiff's 
solicitors the fine above mentioned; but upon 
the payment of that fine within ten days 
from notice of this order, the order for at- 
tachment is discharged. 

[See note to Case No. 2,10G. For other cases 
involving this patent, see note to Buerk v. 
Valentine, Case No. 2,109.] 



Case K"o. 2,109. 

BUERK V. YALENTINE. 

[9 Blatchf. 479;^ 2 O. G. 295; 5 Fish. Pat. 
Cas. 366.] 

Circuit Court, N. D. New York. March 19, 
1872. 

Patents — ^Watoqmax's Time Detector — Valib- 
itr — coruectios bt reissue — anticipation — 
Infringement. 

1. The reissued letters patent, granted to Ja- 
cob E. Buerk, as assignee of John Buerk, the in- 
ventor, March 8th, 1870, for 14 years from Oc- 
tober 29th, 1856, for an "improvement in 
watchman's time-detectors " the original patent 
having been granted to Buerk, January 1st, 
1861, for 14 years from that day, and reissued 
to him, August 22d, 1865, for llie residue of 
such last-named term, are valid. 

2. Buerk having obtained in Prance, October 
29th, 1856, a patent for his invention, it was 
proper to correct, by a reissue, the error in 
granting the patent in the United States other- 
wise than for 14 years from that date. 

3. Making a prior device, which will serve the 
like useful purpose, is not necessarily anticipat- 
ing an invention. Where the mechanical means 
employed are different, and the mechanical re- 
sult is different, one does not anticipate the 
other. 

4. Whether the letters patent granted to Ja- 
cob E. Buerk, as inventor, June 6th, 1865, for 
an improvement on the time detector described 
in the said patent of 1856, are valid, quere. 

5. The defendant's apparatus held to be an 
infringement of the plaintiff's patent, where its 
mechanical construction was the same in all 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



that constituted the principle or mode of opera- 
tion of the plaintiff's apparatus, and gave it ef- 
ficiency in securing the object of the invention. 
[Cited in Imhaeuser v. Buerk, 101 U. S. 647.] 

[This was a suit in equity by Jacob E. 
Buerk against Dennis Valentine.] 

* [Final hearing on pleadings and proofs. 
Suit brought upon letters patent for "im- 
provement in watchman's time-detectors," 
granted to complainant, a,s assignee of John 
Buerk, January 1, ISOI, for fourteen years 
from that date; reissued August 22, 1865, 
and again reissued March 8, 1870 [No. 3,869], 
for the residue of the term of fom-teen years 
from October 29, 1856, the date of a French 
patent granted to the inventor. Also upon 
letters patent [No. 48,048] for an "improve- 
ment in watchman's time-detector," granted 
to the complainant June 5, 1865. The na- 
ture of the invention is fully set forth in the 
opinion. 




[The above engraving represents the detec- 
tor described in the first patent. The sti'ip 
of paper, P, marked with the hours, i.s 
wound about a drum, moved by clock-work, 
A series of steel-bars, B, corresponding in 
number to the longitudinal divisions on the 
paper, were so arranged as to be forced by 
the bit of a key against the paper, when a 
short point, projecting at right angles neai* 
the end of the bar, made a perforation in 
the paper. Each of the,se bars was operated 
by a separate key, and these keys were 
placed in separate rooms. A perforation 
therefore indicated that the watchman was 
present in the room, represented by that 
longtitudinal division, while the position of 
the perforation in the vertical divisions of 

* [From 5 Fish. Pat. Cas. 366.] 
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the paper indicated the hour and fraction of 
an hour at which the visit was paid. 




[The above engraving represents the mod- 
ification of the foregoing apparatus, de- 
scribed in the second patent, in which the 
strip of paper was replaced by a disk, B', the 
perforations being made by a series of bars 
and points, d, having their locations so 
changed as to adapt them to the change in 
the position of the dial.] ^ 

J. Van Santvoord, for plaintiff. 
O. W. Smith and N. B. Smith, for defend- 
ant 

■WOODKUFF, Ch'cuit Judge. This is a 
suit brought to restrain the alleged infringe- 
ment of two patents, and for an account of 
gains and profits accruing to the defendant 
by such infringement, and for damages. 
The patent first set out in the bill of com- 
plaint is based upon an alleged invention by 
John Burk, of Schwenningen, in the king- 
dom of Wifftemberg, made prior to the Xst 
of Januaiy, 1861, and assigned to the com- 
plainant, December 3d, 1860. The original 
patent was granted to the complainant Jan- 
uary 1st, 1861, and purported to grant to 
him the exclusive right to make, use and sell, 
&c., for fourteen years. This patent was 
surrendered and re-issued on the 22d of 
August, 1865, for the residue of the term of 
fourteen years from the 1st of Januarj-, 
1S61. John Burk, the alleged inventor, hav- 
ing, as early as October 29th, 1856, obtained 
a patent for his invention from the govern- 
ment of France, it was perceived that the 

= DJ'rom 5 Fish. Pat. Gas. 366.] 



patents issued in the United States to the: 
complainant had erroneously granted the ex-, 
elusive right for fourteen years from the 1st 
of January, 1861. The complainant, there- 
fore, again surrendered his patent, and the 
same was re-issued on the 8th of March, 
1870, for the term of fourteen years from 
the 29th of October, 1856, the date of the 
inventor's French patejit. The patent and 
such re-issues are for an "improvement in 
watchman's time-detectors." The other pat- 
ent alleged in the bill to have been infringed: 
by the defendant was granted to the com- 
plainant himself, as the inventor of an al-. 
leged improvement upon the time-detector 
described in the other patent It was grant- 
ed on the 6th of June, 1865, for the term of 
seventeen j'ears thence next ensuing. 

The invention described in the first patent,, 
as re-issued to the complainant in 1870, pro- 
vided for the watchman a watch, which he 
carried with him in his rounds, so construct- 
ed, that, by the insertion of a key provided 
at each of the stations which he was required 
to visit, he could make, within the watch, a 
record indicating the several stations visited^ 
the precise time of each visit, and, of course, 
the order in which the visits to the respec- 
tive stations were made. The watch was 
provided with a lock, so that the watchman 
had no access to its interior; and, as the rec- 
ord of each station could only be made by 
the peculiar key which belonged to such sta- 
tion and was there secured or made fast 
the watchman could make no false record or 
deceive his employers. Without entering in- 
to unnecessary detail, it wiU be sufficient, in 
the first instance, to say, that this was ef- 
fected by using a watch- or small portable 
dock-movement, enclosed in a strong case, 
the lid of which could be locked, the em- 
ployer retaining the key. To the arbor of the 
watch upon which the hour hand was piacedv 
a drum was attached, so as to revolve as the 
hom- hand revolved. The circumference of 
the drum was a little greater than the ordi- 
nary watch dial, and its surface was of 
width suitable to receive the paper next 
mentioned. Ai'ound the circumference of the 
drum was placed a strip of paper. By marks 
thereon, the paper was divided into spaces 
corresponding, in their position relatively to 
the centre of the watch, to the hours and 
minutes of the ' watch dial, and, by lines 
drawn lengthwise, it was also divided into 
several spaces, corresponding in number to 
the number of markers to be used, as next 
mentioned. Exterior to the watch-movement, 
but within the case, there were placed sev- 
eral small steel bars or springs, terminating- 
each in a point bent at right angles, while 
the other end was fixed firmly to the circular 
plate or frame of the watch movement. 
These springs were placed and held, in a 
gauge, one above another, so that the points 
were in a row perpendicular to the watch 
face, at and exterior to the point on the dial 
of the watch indicating the hour of 12; and; 
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each point was dii'ectly opposite one of the 
longitudinal spaces in the strip of paper 
around the circumference of the drum. In 
this position, it is obvious, that, if the point 
of one of the springs was pressed inward up- 
on the revolving drum, it would perforate 
the paper within its proper longitudinal di- 
vision, and the perforation would show the 
hour and minute at which it was made; and, 
in order to permit such perforation without 
injuring the steel point, the periphery of the 
iirum was channeled by narrow longitudinal 
grooves, beneath each of the said longitudi- 
nal spaces in the paper placed thereon. Keys 
were provided, which varied from each other 
in the location of the bit thereon, in the 
width of such bits, and also in the number 
of bits, in such wise, that, one of the keys 
being inserted in a key-hole contiguous to 
-the steel springs, and turned, the bit of the 
key would press one of the springs inward 
upon the paper and make one perforation, 
another key would press two springs inward 
and make two perforations, another three, 
and so on; and one key would press the 
first of the springs, another the second, an- 
other the third, and so on; and one key 
would press inward the first and second, an- 
other the first and third, another the first 
and fourth, another the second and third, an- 
other the second and fomrth, another the 
third and fom-th, another the thu-d and fifth, 
and so on, through aU the variations of which 
the number of springs used was susceptible; 
and, one key being fastened at each station, 
the marks or punctures which would indicate 
a visit to that station could not be made by 
any other key, nor by any means but by an 
actual visit to that station and the use of the 
key there suspended. 

The claims in the specification annexed to 
the re-issued patent for this invention are: 
<1) The drum, carrying a removable piece 
of paper, or other suitable material, marked 
or divided off in a convenient number of 
parts, in combination with a chronometer 
movement or time-piece, and with one or 
more marking devices, substantially as and 
.for the purpose set forth. (2) The combina- 
tion of the marking devices, fastened inter- 
nally, to a time-piece, with a watch move^ 
-ment, and with a series of keys, and a sur- 
face for receiving marks, substantially as de- 
scribed. 

The invention described in the second pat- 
ent, and claimed to be the invention made 
by the complainant himself, was for the same 
purpose as the other, and is only claimed 
as an improvement thereon. In its main fea- 
tures, it consisted in removing the drum en- 
tirely and the paper wound thereon. It at- 
tached a ch'cular disk to the arbor of the 
hour hand, to revolve therewith, and at- 
tached thereto a circular flat paper dial, of 
larger diameter, divided by radial lines cor- 
responding with the hours and minutes of a 
watch dial, and having a portion of its ex- 
terior divided into spaces by ch'cular lines 



] drawn at uniform distances, such spaces 
j corresponding, as the paper disk revolved, 
to the location of the steel points next men- 
tioned. Beneath the circular plate forming 
the support or frame of the watch move- 
ment, the gauge of steel bars or springs was 
firmly attached to such plate, in such posi- 
tion that the points were in a straight line 
radial to the centre, and, over each point, 
was a hole in the said plate, so that each 
spring coiild be pushed upward, the point 
thereof passing through the hole, and up- 
ward, sufficiently to perforate the revolving 
paper dial, in the space corresponding to 
the point of the spring so raised. Over the 
row of holes was placed what is called a 
fixed index— a small strip of metal fastened 
to the circular plate or frame of the watch, 
and extending towards the centre of the 
disk, raised sufficiently above the revolving 
disk to permit the paper dial to revolve free- 
ly under it and over the holes through which 
the spring points were to rise; and, to pre- 
vent injury to those points, holes were made 
in its under sm-face, opposite each point, in- 
to which the points, as they rose and per- 
forated the paper, would enter, and then, by 
the power of the spring, be immediately 
withdrawn to their respective positions be- 
low such plate. The keys were the same as 
used~ in the former invention, and were in- 
serted in a key-hole so located that the bits 
of the keys, when turned, forced the springs 
upwards instead of inwards, as before, the 
springs lying flat upon or near the inner 
surface of the circular plate or frame before 
mentioned. By this means, the perforation 
was made in the exterior portion of the re- 
volving paper dial, and the place of perfora- 
tion indicated the precise hour and minute 
it was made, and the particular keys by 
which it was made, with aU the variations 
above stated as to the former patent; and 
the perforations were all from beneath the 
paper, upward, through it. The claims of 
this patent are: (1) The use of the false re- 
volving dial, in combination with the station- 
ary index and spring points, constructed and 
operated substantially as and for the pur- 
pose set forth. (2) Producing the perfora- 
tions on the paper dial, or its equivalent, 
from the inside out, instead of from the- out- 
side in, as before. 

The defendant imports and sells a watch- 
man's time-detector, which serves the same 
purpose as those above described, and is op- 
erated by keys having like bits, and varied in 
the same manner in the location of the bits. 
It is susceptible of like variations in the form 
of the keys, to adapt it for use at numerous 
stations. It makes the record by perfora- 
tions in a revolving paper dial, attached to 
a circular disk fastened to the arbor of the 
watch on whicli the hour hand is placed. 
That paper dial is divided in the same man- 
ner as is above described; and the perfora- 
tions are made by the points of steel springs 
arranged in a like gang side by side, moved 
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by the bit of the respective keys in like man- 
lier. 

The leading feature in which it differs 
from the time-detector as alleged to be im- 
proved by the devices mentioned in the com- 
plainant's second patent, is this: The gang 
•of steel springs, instead of being placed be- 
neath the ch-cular plate or frame of the 
watch movement, is attached to the lid of 
the case of the instrument, immediately over 
•the location of the gang of springs in the 
complainant's detector. When closed, the 
line or row of points is in the same "straight 
line radially from the centre; and, in order 
to perforate the paper dial they must be 
pressed downward, instead of upward. Tg 
that end, the key-hole is placed in the side 
•of the lid, over the gang of springs, instead 
■of being placed in the body of the case, be- 
low the springs, as in the detector of the 
complainant. Instead of the complainant's 
fixed index, placed over the holes through 
which, in his detector, the points rise to per- 
lorate the paper, there is, in the same loca- 
tion, a row of holes in the plate or frame of 
the movement, into which the points enter, 
to protect them from tnjm-y when making 
the perforation. The necessity of making 
■such fixed index in such manner that it will 
sustain the paper during the act of perfora- 
tion, being obviated by making the motion of 
the springs downward, whereby the plate of 
the watch performs the same office during 
■such act, a mark in the form of an arrow is 
made on the plate or frame, opposite the 
row of holes which performs the office of 
the index, in indicating the point correspond- 
ing with the figure 12 of the watch dial, as 
•a guide in setting the paper dial, when the 
watch is placed in the hands of the watch- 
man. 

There are some minor differences in the 
manner in which the paper disk is attached 
to the revolving disk upon the arbor, but 
they are deemed to be very clearly not of 
the substance of the complainant's inven- 
tion; and the examples which are produced 
•as exhibits show, also, a watch dial and 
liands, on the defendant's detector, which 
does not appear in the complainant's, but 
that is a matter which is not supposed to 
"be included in the complainant's patent, or 
to be, in itself, any infringement. This, how- 
ever, involves another variation in the mark- 
ing and figmring of the paper dials. As the 
complainant's dial is placed on what is or- 
dinarily the face of the watch, and revolves 
as the hour hand revolves, the figures there- 
on denoting the time, (and passing succes- 
■sively under the index, where perforations 
may be made,) are necessarily printed in an 
order in reverse of the figures on the watch 
dial; while, in the defendant's detector, as 
the paper dial is put on the other end of the 
:arbor, (opposite the face of the watch,) the 
flgm'es on the paper dial are printed ia the 
-same order as on the face of the watch, but 
the motion thereof, relatively to the points 



for perforation, is reversed. The results of 
the revolution, in respect to the record of the 
time, are, therefore, the same in each. If, 
in either of these points of difference, the de- 
tector of the defendant is an improvement, 
that alone will not protect the defendant 
from liability, if the complainant's patents 
are valid, and the devices protected thereby 
are, in substance, incorporated in such de- 
tector. 

It is, I think, entirely dear, that John Bm'k 
was tie inventor of the detector for which 
the patent was granted to the complainant, 
as his assignee. No one of the prior devices 
mentioned in the proofs contains a combina- 
tion: of spring points to be operated upon by 
a series of keys, (susceptible of numerous 
combinations,) with a watch-movement, all 
in one case carried by the watchman, and, 
by successive punctm-es, indicating the par- 
ticular key, and, thereby, the station at 
which it was made. Still less is it true, that 
any prior device was constructed in the 
same manner, or by the use of mechanical 
equivalents. Most of the detectors were sta- 
tionary, and operated in an entirely different 
manner. Biram's tell-tale was operated by the 
pressure of the hand of the person desiring 
to register his presence, on a pin or button 
exterior to the instrument. He could make 
that record wherever the insti*ument might 
be, and nothing in the record indicated the 
visit of the watchman to more than the sin- 
gle station where it was. He could make as 
many records as he saw fit, without at any 
time moving from the one place. Kowboth- 
am's device was simply to print upon a re- 
volving paper, within the case of the watch, 
the impression of various type keys, or 
stamps, dipped in colored ink from a reser- 
voir in the watch case. The differing form 
of the keys or stamps at the successive sta- 
tions may have been usefiil in disclosing the 
time and place where the marks were made, 
and so disclosing the fact and the time of 
the visit to each station. This may have 
been more or less efficient in accomplishing 
the purpose of a detector, but as a machine 
or mechanical structure, it was not like the 
plaintiff's. Maldng a prior device which wUl 
serve the like useful purpose, is not neces- 
sarily anticipating an invention. Where the 
mechanical means employed are different, 
and the mechanical result is different, one 
does not anticipate the other. If this were 
not so, an inventor who had made a machine 
which would serve a useful purpose would 
exclude all others from the right to a patent 
for other mechanical devices or combinations 
producing the like useful result in other 
modes, or producing a different mechanical 
result which served the same purpose. This 
is^ also true of a device shown in the evi- 
dence as described in the German publica- 
tion called "The Polytechnisches Central 
Blatt, for 1855." There is much obscuiity in 
the description there given, and it is at least 
doubtful whether it is sufficiently clear or 
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specific to enable a skilful mechanic to con- 
struct the instrument by that mere descrip- 
tion. Probably, by the use of inventive skill, 
he might contrive auxiliary devices supply- 
ing the omissions, so that the instrument 
could be operated; but, -whether, when com- 
pleted, the insti-ument -would be the same, 
In respect of those devices, as the machine of 
which such imperfect desci-iption is given, is, 
at least, very doubtful. If, however, he 
should succeed, the instrument would, in me- 
chanical construction and operation, be un- 
like the complainant's detector. It would 
have but one marker. That marker must be 
moved from its ordinary position, at each sta- 
tion visited. For this pm-pose, it requires as 
many key-holes as there are stations, the key 
at each station operating upon it in a differ- 
ent manner. The number of keys which it 
would be possible to apply to the mai-ker 
must, of necessity, be very few, and, of con- 
sequence, the number of stations at which it 
could be used must be smaU. It has no ca- 
pacity, by combination of marks or punc- 
tures, to furnish a record at many stations, 
either by one key at each or through the 
same key-hole. The minutes of the Leipsic 
Association, in 1864, not only recognize the 
invention of John Burk, but they are subse- 
quent to his foreign patent, and subsequent to 
the original patent of 1861, granted to the 
present complainant. In that view, it is not 
necessary to decide whether, in fact, it was 
such a publication as would, in any event, 
impair the validity of a patent issued in this 
country after its date. 

I do not deem it necessary to decide how 
far the invention described in the patent 
granted to the complainant in June, 1865, (in 
which the circular paper dial is substituted 
for the paper strip described by John Bm-k,) 
was anticipated by the invention of John 
Burk. Some of the testimony seems to in- 
dicate that the substitution of the revolving 
disk for the di*um, and the circular dial for 
the strip of paper around the drum, together 
with the adaptation of the spring points by 
an arrangement which made the perforations 
of the paper disk practicable, were but a sub- 
stitution of merely equi-valent devices. I 
certainly cannot express any concuiTence in 
that view of tlie two patents. But, for the 
ptirposes of this case, it is enough to say, that, 
if such changes were the mere use of equiva- 
lents, than the re-issued patent of 1870 em- 
braces both forms or modes of construction, 
and the defendant is in no wise aided. The 
question of infringement will still be — Does 
the defendant's detector Infringe either? 
Nor can I regard that as seriously question- 
able. He emploj'^s every substantial device 
in the detector as now made by the com- 
plainant, and described in his patent of June 
6th, I860, above recited, save only, that he 
places the springs in the lid of the box or 
case, perforating therewith downward, in- 
stead of placing them under the plate or 
frame supporting the watch movement, and 



perforating therewith upward, thereby dis- 
pensing with the special form of what is 
called the fixed index, but for which, as un 
index serving to point to the hour at which 
the revolving dial should be set, he substi- 
tutes the mark of an arrow at the same 
point Whether this change in the location 
of the springs is or is not an improvement, 
it is no part of my duty to say. There is 
some evidence that it is, because there Is no 
opportunity for the entrance of dust, through 
the key hole, to the works of the watch. 
On the' other hand, the partition, in the 
specimen of the complainant's detector pro- 
duced in evidence entirely separates the 
complainant's springs and the key-hole 
leading thereto, from the watch movement, 
so that no dust can enter, and obviates the 
supposed disadvantage. Be that as it may, 
the mechanical construction is the same, in 
an that constitutes the principle or mode of 
operation of tlie instrument, and gives it 
efficiency as a record of the watchman's 
visits to the several stations. It violates, in 
tei*ms, the second daim of the re-issued pat- 
ent of 1870; and, if the paper dial and the 
revolving disk are equivalents of the drum 
and sti-ip of paper around its periphery, then 
it violates the fii-st claim of that patent. It 
also violates the first claim of the complain- 
ant's patent of June 6th, 1865. Reversing 
its position, so that the points perforate 
downward, instead of upward, cannot avoid 
that claim, notwithstanding, by so doing, the 
defendant is able to substitute the mark of 
an ai-row for the stationary index in the 
complainant's instrument. As already re- 
marked, the minor specific diflCerences in the 
means by which the paper dial is held upon 
the revolving disk, and the like, do not affect " 
the substance of the inventions. If they are 
improvements the defendant is at liberty to 
use them, if he obtains a license from the 
complainant to use his invention. 

I am, also, of opinion, that the error tes- 
tified to have been a mistalce, by which the 
original patent of 1861 was gi'anted for four- 
teen years from that date, cannot affect the 
complainant's rights under his re-issued pat- 
ent of 1870, whereby that mistake was cor- 
rected. Independent of the question, wheth- 
er the re-issued patent can be thus collaterally 
impeached, I think it sufficiently appears 
that tlie error was a proper one to be cor- 
rected by a re-issue; and, if so, then the 
complainant's rights are not other than those 
of any inventor whose first patent is void 
for mistake or error, which is coiTected by 
a re-issue. He cannot recover for alleged 
infringements prior to the re-issue, but may 
for subsequent Infringements. Nor, in such 
case, wiU the notoriety or use of the patent- 
ed invention, after his first application, and 
prior to the re-issue, render such re-issue 
void, although the original patent issued on 
such application was wholly invalid. If I 
was brought, however, to the conclusion, 
that the complainant could not sustain the 
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re-issue, on the ground last referred to, it 
would still remain true, that the defendant's 
detector infringes the first claim of the pat- 
ent of June 6th, 1835. The complainant is 
entitled to a dea*ee awarding an injunction 
and account, as prayed in liis bill. 

[NOTE. For other cases involving this pat- 
ent, see Buerk v. Imhaeiiser, Cases Nos. 2.106- 
2,108; Imhaeuser v. Buerk, 101 U. S. 647.] 
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The BUFFALO. 

11 Abb. Adm. 4S3.] * 

District Court, S. D. New York. Feb., 1849. 

Pbactiob in Admiralty — Revival of Suit bt 
Administratkix — Costs. 

1. Three causes brought, on the same facts, 
by different libellants, being at issue, it was 
stipulated that two should abide the decision of 
the third. Before the third was brought to 
hearing, the libellant died; and his adminstra- 
tris continued the cause. A decree was ren- 
dered in favor of the claimants; but without 
costs, for the reason that the action was prose- 
cuted by an administratris. 

2. Held, that in the other causes, the claim- 
ants were entitled to decrees dismissing the li- 
bels, with costs. 

In admiralty. Three libels in rem were 
filed against the steamboat Buffalo, to re- 
cover damages sustained through a collision 
between that boat and the schooner Mary, 
resulting in the total loss of the latter, with 
her cargo. 

One of these libels was filed by Hugh Craw- 
ford, owner of the schooner, to recover for 
her loss. The second was filed by Eli Kel- 
lum, master of the schooner, to recover for 
loss of freight, clothing, provisions, cabin 
furniture, &c. The third was filed by Wil- 
liam and Anson Gray, to recover the value 
of a cargo of coal owned by them, and lost 
with the schooner. The libels were filed 
July 23, 1847; and separate answers were 
put in on the 16th of August following. On 
the 1st of December thereafter, a stipulation 
was entered into between the proctors of 
the respective parties, by which it was- 
agreed that the suit brought by Crawford, 
the owner of the schooner, should be first 
brought to trial; and that the decision of 
the other two causes should depend upon 
the event of that, except as to the amount 
of damages. Crawford died before the hear- 
ing in his cause; but the suit was continued 
by his administratrix, and brought to final 
hearing on pleadings, proofs, and arguments; 
and on January 2, 1849, a decree was ren- 
dered dismissing the libel without costs to 
either party. [Case No. 336oa.] In the opin- 
ion pronounced by the court, it was declared 
that the allegations of the libel, charging 

^ [Reported by Abbott Brothers.] 



fault upon the steamboat, were disproved; 
but the court stated that in the exercise of 
its discretion as to costs, they would not be 
charged upon the libellant, the action being 
then prosecuted in the name of an adminis- 
tratrix. The claimants now moved for an 
order that they have leave to enter a decree 
for costs against the libellants in the other 
two causes. This was opposed, on the ground 
that under the stipulation of December 1, 
1847, the same decree must be entered in each 
of the other writs as was entered in that of 
Crawford. 

Albert Matthews, for the motion. 
Edwin BmT, opposed. 

BETTS, District Judge. As a general rule, 
costs in admiralty follow the event of the 
cause. The rulet is only deviated from un- 
der equitable considerations presenting a 
reasonable ground for exempting the un- 
successful party from its operation. In the 
case before the court, the circumstance that 
the libellant acted in a representative capa- 
city, and was not pursuing a personal in- 
terest, was regarded as raising an equity 
in her favor to be relieved from costs. In 
many instances the privilege of exemption 
from costs is secured to executors and ad- 
ministrators, and in chancery it is the usual 
course to discharge them of costs, when 
they act bona fide and upon fair color of 
right; although the court, in the exercise of 
its general jurisdiction, may impose costs 
on the estate represented. 

Admh-alty courts do not look beyond the 
actors in the cause; and as they cannot de- 
cree costs to be paid out of the estate in be- 
half of which an administrator sues, it may 
be at least questionable whether they can 
shape their process so as to reach the assets 
of such estate by a decree against the repre- 
sentative. These considerations might in- 
duce the coui't to withhold an award of costs 
against an administrator, when on the mer- 
its of the case the opposite party would be 
entitled to them. So in respect to these very 
parties; the merits of their respective cases 
may rest upon a common right, yet there be 
great diversity as to their title to costs. 
The conduct of the owner in discarding fair 
offers for settlement, or otherwise, might 
deprive bim of his equity to costs in the 
case, when the decree was in his favor on 
the merits in litigation. I think, therefore, 
that the stipulation is not to be construed 
as relating to the costs of suit; but that 
"the decision of the cause," by which the 
parties are bound to abide, is the deter- 
mination of the contested questions involved 
in the issue. I therefore hold, that in the 
two causes now brought before the court, 
the claimants are entitled to have decrees 
entered, dismissing the libels, with costs to 
be taxed. Order accordingly. 
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Case M"o. 2,111. 

The BTIFFAiO. 

[24 Int. KeT. Rec. 6.] 

District Court, E. D. Michigan. May 28, 1877. 

Makitime Liexs — Priority. 

"Where work was done in converting a steam- 
boat into a harge by taking out the engine and 
putting the necessary repairs upon the hull, 
held, that libellant had a lien upon the hull 
alone, but that other parties having a lien upon 
the steamboat as she was might be compelled 
to exhaust their remedy against the engine be- 
fore resorting to the hull. 

In admiralty- A libel was filed in the 
usual form against the "Buffalo" for re- 
pairs, and for work and laDor done in fitting 
her for the purpose of a tow barge, Intended 
for the carriage of lumber. 

G. W. Moore, for libellants. 
F. H. Oanfield, for respondent. 

BROWN, Dtstrict Judge. It appears that 
prior to the services in question, the barge 
had been a steam propeller; that her owner 
had caused her boiler to be removed, and 
was proceeding to remove the engine, when 
she was taken to libellants' dock, to be con- 
verted into a tow barge. Claimants em- 
ployed an engineer who superintended and 
assisted In removing the engine. It appears 
that libellants' men were engaged incident- 
ally in pulling up the bed plate, taking out 
the cylinder, breaking the coupling and get- 
ting out the shaft, but their main work 
was done in 'putting her in a condition to 
be used a.s a barge. Process was prayed in 
the libel against the barge, "her engines, 
boats, tackle and apparel and furniture," 
and the marshal in fact attached the engine 
as well as the hull. After the engine was 
taken out, it was laid upon the deck of the 
barge for storage, and is now no part of the 
vessel. 

I regard the work done upon the engine 
as a mere incident to the principal job of re- 
pairing the hull, and putting it in a condition 
to be used as a barge, and therefore that 
the libellants are entitled only to lien upon 
the hull. It has been repeatedly decided 
that the existence and extent of a lien i.s 
determined by the contract. If, for in- 
stance, a party be employed as a seaman, he 
may recover for the time in which he is en- 
gaged incidentally in repairing or watching 
the vessel, or in doing work upon the land. 
The Mary [Case No. 9,190]. But I think the 
libellants are not without remedy. Those 
parties who have a lien against the propeller 
as she originally was, including her engine, 
may be required first to exhaust their rem- 
edy against the engine before receiving any 
portion of the proceeds of the huU. To ef- 
fectuate thi,s, the court would order a sepa- 
rate sale of the barge and of the engine, 
and a separate account to be kept of the 
proceeds. A decree will be entered against 
the hull alone. 
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Case No. S,113. 

BUFFUM V. MERRY. 

[3 Mason, 478.] ^ 

Circuit Court, D. Rhode Island. Nov. Term, 
1824. 

Sales — Vestixg Title bt Delivery. 

A. delivered cotton yarn to B. on a contract 
that the same should be manufactured into 
plaids; B. was to find the filling, and was to 
weave so many yards of the plaids at 15 cents 
per yard, as was equal to the value of the yarn 
at Go cents per pound. Held, that by deliv- 
ery of the yarn to B. the property thereof vest- 
ed in him. 

[Cited in Austin v. Seligman, 18 Fed. 521.] 

At law. Trover [by William Buffum, Jr., 
against Barney Merry] for 2,900 pounds of 
cotton yarn and 7,000 yards cotton cloth. 
Plea, the general issue. [Plaintiff discontin- 
ued.] 

At the trial of the cause, it appeared in 
evidence, that the plaintiff was the owner of 
2,900 pounds of cotton yarn, and offered to 
sell it to one Hutchinson (who afterwai'ds 
failed, and his property came by assignment 
to the defendant;) Hutchin,son declined buy- 
ing, but offered to take the yarn at the price 
of sixty-five cents per pound, and to pay the 
plaintiff the amount in plaids at fifteen cents 
per yard. He farther offered, as nearly as 
he could, to use the plaintiff's yarn in mak- 
ing the warp of the plaids, and to use for fill- 
ing other yarn of as good a quality. The 
bargain was accordingly closed, and the 
yarn delivered to Hutchinson. At the time 
of Hutchinson's failure, the yarn was not 
manufactm'ed into cloth, but, together with 
his other property, was assigned to, and came 
into the possession of the defendant, for the 
benefit of Hutchinson's creditors. 

Thomas Burgess, for plaintiff, contended 
upon this evidence, that the plaintiff was 
entitled to recover, because the property in 
the yarn did not pass to Hutchinson under 
the contract, but remained in the plaintiff. 
He cited 10 Johns. 287; 19 John.s. 44. 

Tibbcts, for defendant, contended, that 
by the bargain and delivery, the prop- 
erty in the yarn passed to Hutchinson, and 



^ [Reported by William P. Mason, Esq.] 
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the plaintiff was to be paid in plaids; to be 
made out of the yarn; but until made and 
delivered, the plaintiff had no property in 
them, 

STORY, Circuit Justice. My opinion upon 
this evidence is, that by the contract and de- 
livery, the property in the yarn passed to 
Hutchinson, It was not a contract, where- 
by the specific yarn was to be manufactured 
into cloth wholly for the plaintiff's account, 
and at his expen.se, and nothing but his yarn 
was to be used for the purpose. There the 
property in the yam might not be changed; 
but here the cloth was to be made of other 
yarn as well as the plaintiff's, the warp of 
the plaintiff's yarn, the filling of the defend- 
ant's. The whole cloth, when made, was 
not to be delivered to the plaintiff, but so 
much only as at fifteen cents per yard would 
pay for the plaintiff's yarn at sixty five cents 
per pound. What is this, but the sale of the 
yarn at a specified price, to be paid for in 
plaids at a specified price? Suppose after 
the delivery of the yarn to Hutchinson it 
had been burnt up, would not the loss have 
been his? Suppose after the plaids were 
manufactured, and before delivery of any 
part to the plaintiff, they had been de- 
stroyed, would the loss have been the plain- 
tiff's? Certainly not. The plaids when 
manufactmred would have been Hutchin- 
son's, and the plaintiff would not have been 
entitled to any part of them before delivery 
to him in pur.suance of the contract 

In the case of Babcock v. Gill, 10 Johns. 
287, there was in the opinion of the court a 
constructive delivery of the pearl-ashes to 
the plaintiff after the manufacture, and they 
were separated fi-om the other parcels. The 
case of Seymour v. Brown, 19 Johns. 44, is 
also distinguishable from that before the 
court. There the wheat was to be delivered 
to the defendants, and a barrel of flour was 
to be returned for every five bushel.s. The 
com*t were of opinion, that the facts did not 
prove a sale of the wheat, or an exchange 
of it for flour at so many bushels per barrel. 
They must have considered it like the case 
of a bailment of the wheat to be ground into 
flour, or a locatio operis faciendi. I do not 
perceive otherwise how that case can be sup- 
ported, in point of law. If the flour to be 
returned was not to be ground out of the 
identical wheat sent by the plaintiffs, it is 
difficult to perceive how it differed from the 
common case of an exchange or .sale. The 
property upon the delivery passed to the de- 
fendant, unless he was to return the same 
wheat ground into flour. If not to be re- 
turned, then supposing he had sent floiu: to 
the plaintiffs, ground from other wheat, 
would it be contended, that the defendant's 
wheat was not the property of the defend- 
ant? If not, when did it become the prop- 
erty of the defendant? certainly at the time 
of the delivery. The bargain was then com- 
plete. The rule is correctly laid down by 



Sir 'William Jones in his Es.say on Bailments 
(page 64), where speaking of loans of money, 
wine, corn, and other things, which are not 
to be speciflcally restored, but only in equal 
value or quantity, he adds, that in such case 
the absolute property of them is transferred 
to the borrower, for in such case it is not a 
bailment, but it becomes a debt. Jone^s,. 
Bailm. 64, 102. So again quoting Alfenus, 
he says: "If an ingot of silver be delivered 
to a silver-smith to make an um, the whole 
property is transferred, and the employer is 
only a creditor of metal equally valuable, 
which the workman engages to pay in a cer- 
tain shape." Jones, Bailm. 102. In such 
a case, the only question is, whether the- 
specific ingot is to be wrought up into the 
urn, or any other ingot of equal value. If 
the former, it is a bailment, if the latter, a 
contract for making and delivering an tirn^ 
in consideration of receiving an ingot of sil- 
ver, and the payment of the expenses of the 
workmanship. What is a sale or exchange? 
Blackstone says it is a transmutation of 
property from one man to another in consid- 
eration of some price or recompense in value. 
If it be a commutation of goods for goods, 
it is more properly an exchange. 2 Bl. 
Comm. 446. Now liiat is precisely the pres- 
ent case. Cotton yarn was here bargained 
for plaids, to be delivered at a future time 
at certain stipulated prices. When the bar- 
gain was completed by delivery of the yam, 
the property in the latter passed to Hutchin- 
son. 

NOTE [from original report]. The plaintiff 
upon this expression of the opinion of the court,, 
discontinued his suit. 



Case ]ffo. 2,113. 

BUFFTJM et al. v. OAKLAITO TVTANtTF'g 
CO. 

[4 Ban. & A. 599.] * 

Circuit Court, D. Maine. Nov., 1879, 

Patents— GrUTTBH Machine— Infringement. 

Upon the construction given by the court to- 
reissued patent. No. 6,675, granted to complain- 
ant October 5tli, 1875, for a machine for mak- 
ing gutters for buildings (the original patent 
having been dated July 25th, 1871, and num- 
bered 117,255), the defendants Jield not to have- 
infringed. 

[In equity. Bill by A. K. P. Buffum and 
others against the Oakland Manufacturing- 
Company to restrain infringement of letters, 
patent No. 117,255, issued July 25, 1871, to 
complainants, and reissued October 5, 1875, 
and numbered 6,675, for a machine for mak- 
ing gutters for buildings. Bill dismissed.] 

William Henry Clifford, for complainants.. 
A. H. Strout, for defendants. 

^ [Eeported by Hubert A. Banning, Esq., and" 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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LOWELL, Circuit Judge. This case has 
heen very ably argued, and its decision de- 
pends entirely upon conflicting testiniony, 
wliich, as printed in tlie record, I have ex- 
amined with a great deal of care. The 
original patent. No. 117,255, dated July 2oth, 
1S71, was granted to the plaintiff Buffum 
for a machine for making gutters for build- 
ings. The specification is clearly drawn, 
and describes a series of revolving cutters of 
various forms, adapted to making a complete 
gutter from a stick sawed to dimension. The 
cutter which gouges or grooves the gutter 
comes up through the bed of the machine, 
and is brought into position by means of a 
lever, which raises it imtil it Is stopped by 
a nut which regulates the depth of the cut. 
This is the first operation. Other cutters 
successively take effect and mould the bot- 
tom of the gutter (which is the top of the 
stick as it lies in the machine) into- the re- 
■CLuii-ed shape, and smooth or plane it. The 
last cutter planes what are called the "lips" 
of the gutter, that is to say, the edges on 
esLch side of the trough. The claim was for 
the whole machine; and such a macJiine was 
.and is in use by the plaintiCs at Gardiner, 
Maine. 

The defendants have their place of bus- 
iness in. Gardiner, and appear to have beeu 
-acquainted with the machine and with the 
patent of the plaintiffs. They buUt and now 
operate a machine which omitted the last 
planing cutter of the plaintiffs' original pat- 
•ent, and tlxus evaded the only claim. The 
plaintiffs thereupon reissued their patent, 
and now sue on reissue No. 6,675, dated 
October 5th, 1875, in which Bufftmi describes 
the same machine as before, but lays more 
stress upon its ability to make gutters with 
closed ends, and claims: "1st. The rotary 
cutter-stock E, with its cutters to form the 
groove of the gutter, in combination with 
the inclined frame S, to operate as herein 
described and for the purposes set forth. 
2d. The combination of this part with that 
which moulds the bottom of the gutter at 
one operation of the machine. 3d. and 4th. 
The combinations which make up the entire 
machine." The defendants do not infringe 
the third and fourth claims, for they plane 
one side of their stick before putting it into 
the machine; but they do use a gouging cut- 
ter with an inclined frame in combination 
with cutters for moulding the bottom of the 
gutter at one operation of the machine, 
rhey bring their gouging cutter into connec- 
tion with the stick by screws and not by a 
lever, and cannot operate the cutter without 
stopping the feed of their machine. This 
lever of the plaintiffs* has the power to 
bring the gouging cutter in contact with the 
stock, and to take it away again instantly. 

The defendants insist that the claim of 
the original patent expresses exactly what 
the patentee discovered, a machine for mak- 
ing a gutter by means of a combination or 
aggregation of devices for moulding, goug- 



ing and planing by a continuous operation; 
that there were machines capable of making 
gutters Avith closed ends, and actually used 
for that purpose, long before 1871, which an- 
ticipate the fii'st and second claims of the 
reissued patent if they are so construed as 
to include the operations of the defendants' 
machine, and that the reissue must, there- 
fore, be limited to the third and fourth 
claims, which agree substantially with the 
original claim for the whole machine, and 
such specific improvements, if any, as Buf- 
fum may have made in the gouging cutter, 
and its instantaneous operation, which they 
allege is not infringed by their machine. 
The defendants further insist that the reis- 
sued patent was not obtained to correct a 
mistake or inadvertence, but simply to make 
new claims which might stop then- machine. 
This may have been the motive; but with 
that the com-t has nothing to do. The ques- 
tion here is, whether the invention was of 
such a natm-e that the reissue is justified. 
The fact that the original claim was for the 
whole machine may have some bearing up- 
on the state of the art, as understood by the 
inventor, at that time; but the machine de- 
scribed being the same, claims may be made 
to include whatever was the actual inven- 
tion, if and so far as the patentee was the 
first to invent it. The case, therefore, de- 
pends upon the evidence in the record on 
the point of novelty. 

It is testified by witnesses on both sides, 
that planing and grooving machines in great 
variety were in common use before the year 
1871; that some of them had cutters ar- 
ranged to work from below, as well as from 
above; that one of these, called the "Gray 
& Woods Planer," had been used for making 
gutters with stopped ends. But in this ma- 
chine the moulding and planing were not 
done at the same time that the gutter was 
cut, and, as to its mode of feeding the ma- 
terial through the machine, it differed spe- 
cifically from the class of machines to which 
both of those in this case belong. The Gray 
& Woods machine, therefore, did not antici-, 
pate the combination of the plaintiffs' sec- 
ond claim; and not even the first, if that 
should be construed to include the mode of 
feeding. The Myers machine was a well- 
known moulding machine, and gutters with 
stopped ends might be cut out on that ma- 
chine. I think the evidence proves that such 
gutters were made on that machine at the 
mill of Houston & Pierce, in South Boston, 
many years before the plaintiff Buffum made 
his invention. Three witnesses so testify for 
the defendants. Four witnesses for the plain- 
tiffs, who were employed in that shop, say 
they did not see such gutters made there, 
excepting on the Gray & Woods machine. 
But two of these witnesses, who are per- 
haps the most important of the four, from 
their means of knowledge, had given affida- 
vits in the motion for a preliminary injunc- 
tion, in which they swear that such gutters 
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had been made in that mill on that ma- 
chine. They now explain that when they 
swore to gutters with stopped ends, they in- 
tended to spealJ, or to be understood as 
speaking, of gutters with one end stopped. 
Their affidavits will not fairly bear that in- 
terpretation; and if they would, it does 
not help the case of the complainants, be- 
cause, if one end could be made in that way, 
the other might be. But this consideration 
does not affect my decision, as I hold it to 
be proved that gutters with both ends 
stopped were made on the Myers machine 
at South Boston before 1871. That machine 
had a cutter which worked from below, 
though it was not the cutter which made the 
ti'ough of the gutter. 

In this state of the art, the plaintiffs can- 
not claim broadly, under the first claim, any 
gouging cutter arranged in such a way as to 
make gutters with closed ends; but must be 
confined to the specific improvement which 
their assignor invented, and that improve- 
ment is not infringed. The defendants do 
not use the lever and stop, but screws which 
are lilce the apparatus of the Gray & Woods 
planer, and are a slight and well-known va- 
riation of the screws of the Myers machine. 
That machine contained, in like manner, the 
combination of the second claim, if that is 
to be broadly construed. The Myers ma- 
chine was not as valuable for making gut- 
ters as the machines in this case, because of 
its small size; but it could and did make 
marketable guttei's, within certain limits of 
size, substantially in the mode of the de- 
fendants' machine and substantially like the 
patented machine, in so far as the defend- 
ants' is like the plaintiffs'. BiU dismissed 
with costs. 



Case 1^0. 2,114. 

BUFORD et al. v. EODNZIER et al. 

[8 Biss. 177; ^ 5 Oin. Law Bui. 56.] 

Circuit Court, D. Indiana. Feb., 1878. 

Execution — Redemption from Sheriff's Sale — 
Draft Accepted as Money. 

If the amount necessary to redeem from a 
sheriff's sale is paid to the proper officer in a 
bank draft, which is accepted by the officer but 
not actually collected until after the expiration 
of the time for redemption, the redemption is 
nevertheless complete. It is not essential that 
tlie payment be made in currency unless so re- 
quired by the officer. 

In equity. This was a suit [by B. D. Bu- 
ford and others] to set aside and cancel a 
sheriff's deed, issued to the defendant, John 
0. Henzier, as the purchaser at a certain 
execution sale of real estate, on the groimd 
that complainants were junior judgment 
creditors and had redeemed the property 
from the sale within one year, imder the 
Indiana statute. 



?■ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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Claypool, Newcomb & Ketcham, G. F. 
Hunt, and Herod & Winter, for complain- 
ants. 

Balcer, Hord & Hendricks, for defendants. 

GRESHAM, District Judge. Jacob Gor- 
man and B. D. Buf ord & Co. recovered judg- 
ments against Christopher Klippell in the 
Jackson circuit court of Indiana. To satisfy 
the Gorman judgment, which was senior, 
certain real estate, the property of Klippell, 
was sold on execution by the sheriff of Jack- 
son county to John 0. Henzier. The stat- 
ute of Indiana allows the judgment defend- 
ant and junior lienholders to redeem real 
estate from sales on execution by paying 
the purchaser or clerk of the court, for the 
pvu'chaser's use, the amomit of the pturchase 
money, with interest thereon at ten per cent 
per annum, within one year from the day 
of sale. 

Charles F, Hunt, agent of B. D, Buford 
& Co., bought from the Indiana Banking 
Company, of Indianapolis, a sight draft for 
$946 on the Fh'st National Bank of Cincin- 
nati, payable to Hunt's order. With this 
draft, which amounted to a fraction more 
than the purchase money and accrued in- 
terest. Hunt proceeded to Brownstown, the 
county seat of Jackson county, where he 
indorsed and delivered the draft to the clerk 
on the day before the expiration of the 
period of redemption. The clerk received 
the draft as money, and receipted for it as 
such, in full redemption of the real estate 
from the sale. Both Hunt and the clerk 
acted in the utmost good faith. Browns- 
town and Seymour are twelve miles apart 
on the Ohio and Mississippi Railroad, and 
there being no bank at Brownstown, the 
clerk kept an account with the bank at Sey- 
mour, where he sent the draft, after having 
kept it in his possession at Brownstown for 
thirty days. The merchants of Brownstown 
made their pru'chases mamly at Cincinnati. 
After the expiration of the period of redemp- 
tion, Henzier demanded a deed on the 
ground that nothing but the payment of 
money was effectual to redeem from sher- 
iff's sales. It is not insisted that the IJadi- 
ana Banking Company did not have funds 
on deposit with the First National Bank 
of Cincinnati when it sold the draft to Hunt, 
nor that the latter bank was not then and 
thereafter able and willing to pay the draft 
in lawful money. There being no bank at 
Brownstown, and the business men of that 
place .being in commercial relations with 
Cincinnati, it was safer and more conven- 
ient for the clerk to hold exchange on Cin- 
cinnati than money or treasury notes. 

I think it clear from the evidence that if 
the clerk had preferred treasury notes, Himt 
could and would have procured them with- 
out trouble or delay by selling the draft at 
Brownstown. The draft represented S946, 
which Hunt had on deposit in the bank at 
Cincinnati, and the assignment and delivery 
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of the draft to the clerk was a payment to 
him. of that money. That is the usual mode 
of payment among business men. It was 
not necessary that Hunt should actually 
count down and pay over to the clerk the 
amount of money necessary to redeem from 
the sale. If there had been a bank in 
Brownstown, and Hunt having on deposit 
therein money enough to redeem from the 
sale, had given his check to the clerk for 
the required amount, and this had been done 
for the mutual convenience of Hnnt and the 
derk, Henzier's right to the real estate im- 
der the sheriff's sale would have been ex- 
tinguished. 

Between such a transaction and Hunt's in- 
dorsement and delivery of the di'aft to the 
clerk, I can see no difference in reason. The 
fact that the drawee of the draft was eighty- 
five miles distant when it was indorsed and 
delivered to the clerk would make no differ- 
ence. The draft, in commercial circles at 
least, was the equivalent of money, and be- 
ing more convenient, the clerk preferred it 
to money. The derk was able and willing 
to pay to Henzier the amount of the draft 
in treasm-y notes if he had demanded them. 
Jessup V. Carey, 61 Ind. 584; Webb v. Wat- 
son, 18 Iowa, 537; Carter v. Lewis, 27 Mich. 
241. Decree in accordance with the prayer 
of bill. 



Case "No. S,114a. 

BUFORD T. HICKilAJSr. 

[Hempst. 232.] ^ 

Superior Court, D. Arkansas. Feb., 1834. 

Evidence— Judgment — Authentication — JudT- 
ciAi, Notice. 

1. The act of congress of 1790 [1 Stat. 122], 
regulating the mode of authenticating records 
and judicial proceedings, applies in terms to the 
records of state courts; but a judgment of a 
court of the United States is admissible when 
authenticated in the same manner as provided 
in that act. 

2. Courts of the United States are hound to 
take notice of the officers of the respective 
courts of the United States. 

3. A record -which does not contain a writ, or 
show a service, nor an appearance of the party, 
nor any issue nor any act done by attorney, is 
not admissible, although it states that "the par- 
ties appeared by their attorneys." 

In error to Hempstead circuit court. 

[At law. Action upon a judgment. De- 
fendant's special demurrer to the declaration 
was overruled by the court below, and he 
appealed. Affirmed.] 

Before JOHNSON, ESKRIDGB, and 
CROSS, Judges. 

OPINION OF THE COURT. An action 
of debt was brought by Paschal Buford, ex- 
ecutor of Henry Buford, deceased, against 
William Hickman, founded upon a record of 
the United States district court of west Ten- 
nessee. The defendant filed a special de- 

^ [Reported by Samuel H. Hempstead, Esq.] 



murrer to the plaintiff's declaration, but the 
demiu-rer was overruled. Issue was then 
taken on the plea of nul tiel record, upon 
which issue the court rendered judgment for 
the defendant; and the assignment of error- 
calls in question the propriety of this judg- 
ment. 

The whole case, we apprehend, turns upon 
the question of the suflaciency of the record 
offered in evidence. If that was full and 
complete, and properly authenticated, the 
decision of the com*t, in refusing to receive 
it as evidence, was erroneous. But, on the 
other hand, if it was not full and complete, 
and properly authenticated, the decision of 
the coui't was correct. 

The first objection taken in argument to 
the admissibility of the record was, that It 
being a record of a district court of the Unit- 
ed States, the act of congress of 1790 [1 
Stat 122] regulating the mode of authenti- 
cating records in order to make them evi- 
dence, does not apply. Admitting the act 
of congress of 1790 to apply alone to the rec- 
ords of the state com-ts, and this is clearly 
the case, still it has been decided, by some 
of the most respectable courts in the Union, 
that the record of the United States com-ts 
are admissible in evidence in the state 
courts, if authenticated by the seal of the 
coiurt, attestation of the clerk, and certificate 
of the judge; and we can perceive no sub- 
stantial objection to their admission as evi- 
dence in the courts of this territory. The 
United States exerei.se jurisdiction and sov- 
ereignty over Arkansas, and we conceive 
that we are bound to know the officers of the 
respective courts of the United States, and 
to enforce, when called upon, their judg- 
ments, for the same reasons that the Eng- 
lish courts enforce the judgments of one an- 
other. Pepoon V. Jenkins, 2 Johns. Cas. 119; 
Borden v. Fitch, 15 Johns. 121. 

The second objection taken to the admis- 
sion of the record in evidence, is one of much 
more difiicully, and about which we have en- 
tertained great doubt. It has been contend- 
ed that the record is incomplete and imper- 
fect, and does not fxu'ni.sh evidence that the 
defendant was served with process. There 
is no writ in the record, nor does it appear 
that issue was joined between the parties. 
In the introductory part of the declaration 
the technical term "attached" is used; from 
which it might be inferred that there had 
been a writ, and it had been executed. It 
further appears from the record, that the 
parties appeared by their attorneys, that 
a jury tried the cause and gave a verdict, 
and that the district cotirt rendered a judg- 
ment. But does all this fm*nish conclusive 
legal evidence of the existence of a writ and 
its service? If a writ be an essential com- 
ponent of a record, and that it is so consid- 
ered is well settled by authority, can it be 
dispensed with, or can its legal existence be 
established in any other way than by its pro- 
duction; or can its service be shown in any 
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other mode than by the return of the proper 
officer? Duvall v. Craig, 2 Wheat. [15 U. 
S.] 45, 55; Adam.s v. Calhoun, Litt. Sel. Cas. 
10. It is true, that the appearance of a par- 
ty by attorney -will cure a defective serv- 
ice of a writ, and even supersede the neces- 
sity of service, and the consent of the par- 
ties entered on the record might doubtless 
dispense Tvith the writ itself. 2 Strange. 
1072; [Wood v. Lide] 4 Cranch [8 TJ. S.] 180: 
[Knox V. Summers] 3 Cranch [7 tl. S.] 498. 
But in the record of the district court, no 
such con,sent appears. The parties ap- 
peared by their attorneys, but no plea was 
filed, and no venire facias awarded, al- 
though, from the nature of the case, one was 
necessary. In short, no act was performed 
by the attorney going to show that he was 
representing the defendant Hiclcman. Can 
Hidvman, then, be considered to have been 
regularly in court? We thing not The rec- 
ord furnished, in om: opinion, no legal evi- 
dence, of the service of process on Hickman, 
or an appearance for him; and if so, the 
judgment of the district court of Tennessee 
was not binding upon him, and was properly 
excluded. Judgment affirmed. 
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In re BUGBEE. 

[9 N. B. R. 258.] * * 
District Court, N. D. New Torli, Jan. 3, 1874. 
BANanuPTCT— Proof of Debt— Interest— Rights 

OF FoitEION CllEDITORS AS AGAINST THOSE DOMI- 
CILED WITHIN THE Unite© States. 

1. A bank in Canada filed with the assignee 
in bankruptcy proof of an alleged debt to the 
amount of some fifteen thousand dollars in law- 
ful money of the dominion of Canada, It ap- 
peared that part of this amount was in judg- 
ment, upon which execution had been issued 
and the sum of two thousand dollars was col- 
lected over and above the costs and expenses of 
such sale; that the residue of the debt proved 
was claimed as due upon drafts drawn upon 
and accepted by the bankrupt, payable in the 
city of Buffalo, and also included interest at the 
rate of four per cent., and damages for the non- 
payment of such acceptances, such damages 
amounting to nearly five hundred dollars. The 
assignee petitioned to this court for an order 
striliing out the proof of debt of the bank, un- 
less it should pay into court the amount real- 
ized upon the execution, to be distributed equal- 
ly among the creditors, and consent to receive 
dividends upon the amount of principal due 
from the bankrupt, and release its judgment 
and all claims for damages, interest and costs. 
Held, that, under the circumstances, the bank, 
if it had had its corporate existence in the Unit- 
ed States could not have obtained, by a suit at 
law and judgment therein, in the courts of this 
country, any right to property sold under such 
judgment, and all such proceedings would have 
been stayed, on application, by order of the 
bankrupt court, and a foreign creditor cannot 
claim, under the comity of nations, to be more 
favored tlian our own citizens, to tlie direct 

^ [Reprinted by permission.] 
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prejudice of creditors residing here. It is, 
therefore, clear that it must account for the- 
properly converted to its use in Canada, to the 
assignee, and proof can be made and dividend! 
taken upon the original debt only, without re- 
gard to a subsequent judgment thereon. 

2. The whole debt of the creditor, at the time- 
the bankruptcy proceedings were commenced, 
shall be considered the debt upon which this 
principle of equity among creditors is to oper- 
ate; that no damages can be allowed to a for- 
eign creditor as against the acceptor of a draft 
payable here, 

3. The amount proved should not include in- 
terest beyond the day of adjudication. 

In bankruptcy. The Merchants' Bank of 
Canada having filed with the assignee in, 
banliruptcy appointed in this proceeding, 
proof of an alleged debt of [Oliver Bugbeel 
the banla-upt to the amount of fifteen thou- 
sand and tliirty dollars and eighty-five cents,, 
in lawful money of the dominion of Canada,, 
being gold; and it appearing thereby that 
two thousand three hundred and ninety- 
eight dollars and ninety cents of the sum- 
mentioned in such proof were claimed to be- 
due upon a judgment recovered in Canada, 
on the 4th of March, 1873, in a suit com- 
menced on or about the 0th day of January, 
in that year, against the bankrupt and one- 
William R. Fellows; that the sum recovered 
by such judgment was four thousand three- 
hundred and eighty-nine dollars and ninety- 
six cents, of which seventy-three dollars and 
sixty-five cents were the costs of such suit,, 
and that upon an execution issued upon, 
.said judgment there had been collected by 
the sale of property of the bankrupt the sum 
of two thousand and seventy-three dollars, 
and ninety cents, over and above the fees of 
the sheriff, and the costs and expenses of 
such sale; that the residue of the debt or 
sum so proved was made up of drafts drawn 
upon and accepted by the banla'upt, payable- 
in the city of Buffalo, in the state of New 
York, and included interest and damages for- 
the non-payment of such acceptances, suchi 
damages being at the rate of fom; per cenL 
on said drafts, and amounting in the aggre- 
gate to four hundred and ninety-two dollars, 
besides interest The assignee, by his peti- 
tion addressed to this court, and setting: 
forth, among other things, the facts above 
stated, applied for an order striking out 
such proof unless the said jNIerchants' Bank 
of Canada should pay into court the amoimt 
realized by the sale of the property of the 
bankrupt, under the execution aforesaid, to 
be distributed equally among the creditors 
of the bankrupt, and also consent to receive- 
dividends upon the amount of principal due 
from the bankrupt, and release its said 
judgment and all claim for damages and 
interest, and the costs included therein. 
The petition also prayed for such other, 
further or different order or relief as might 
seem just and proper. 

The statements of the petition, so far as 
the same are above set forth, were admitted 
at the hearing; but the counsel for the banli. 
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while conceding that the four per cent, dam- 
ages claimed could not he allowed upon the 
drafts not in judgment, insisted that the 
bank, had a right to apply the moneys col- 
lected on such judgment in payment of the 
damages included therein, on the gi'ound 
that the right to such damages had been set- 
tled by the judgment; and they contested 
the right of the assignee to any further re- 
duction of the amount claimed by the bank. 

Mr. Ganson, for the assignee, cited and re- 
lied upon Napier v. Shneider, 12 East, 420. 

Sprague & Gorham, for the bank, cited 3 
Kent, Comm. 116; Betton v. Valentine [Case 
No. 1,370]; Oakey v. Bennett, 11 How. [52 
U. S.] 4i; Booth v. Clark, 17 How. [58 U. S.] 
335; Olyphant v. Atwood, 4 Bosw. 461; 
Ward v. Jenkins, 10 Mete. [Mass.] 589. 

HALL, District Judge. The petitions upon 
which the bankruptcy proceedings in this 
case are founded were filed on the 12th day 
of December, 1872— nearly thirty days be- 
fore the commencement of the suit in which 
the judgment in favor of the Merchants' 
Bank of Canada was obtained, and (an adju- 
dication in bankruptcy having been granted 
thereon on the 24th day of the same month) 
the right of the assignee in bankruptcy to all 
the property of the bankrupt transferred by 
such banki'uptcy proceedings, vested, by re- 
lation, on the day such petitions were filed. 
Under such circumstances the creditor-claim- 
ant, if it had had its corporate existence in 
the United States, could not have obtained, 
by a suit at law and judgment therein in 
the courts of this country, any right to prop- 
erty sold under such judgment; and pro- 
ceedings in any suit commenced by such 
creditor in a court of the United States or 
any state of the Union, either before or after 
such adjudication, would, on proper applica- 
tion, have been stayed by an order of the 
bankruptcy court. Bankrupt act, §§ 14, 20, 
21 [14 Stat. 522, 526]. If the creditor in this 
case can sustain its full claim it must do so 
in violation of the principle that "equality 
among creditors is equity," as well as of 
the policy and principles of our banki'upt 
act, and solely upon the ground that, as 
against the execution or attachment of a for- 
eign creditor, our bankrupt act does not op- 
erate to transfer the title of the property of 
the bankrupt in the foreign country of such 
<;reditor's residence, and that such creditor 
has therefore a right to seize such property 
by execution, and apply it in part payment 
of his debt without being affected thereby, 
except so far as his debt is reduced by the 
application of the proceeds of the property 
so seized. And the question now is, whether 
a foreign creditor, invoking the aid of ovtr 
banki-uptey courts in the execution of our 
own bankruptcy laws, must, by these courts, 
be held to enjoy the right of seizing, by pro- 
cess of law, the property of the banki-upt 
found in the country of the creditor's domi- 
cile, and by process of law in that country 



applying it in part payment of his debt, and 
when so seeking a further remedy in the 
bankruptcy courts of the United States, 
must be allowed to take a dividend upon the 
balance of his debt without other regard to 
what he has so realized under his foreign ex- 
ecution than the reduction of his claim and 
proof to the amount of such balance. Such 
a right on the part of a foreign creditor has 
no foundation in natural equity, nor can it 
be based upon any known principle of in- 
ternational or judicial comity. It must, there- 
fore, be maintained, if at all, upon some 
rule of positive law binding upon the as- 
signee and the general creditors of the bank- 
mpt 

It was conceded that the assignment of 
the property of the bankrupt, under the pro- 
ceedings in bahla'uptcy in this com't, did not, 
under our laws or under the laws of Canada, 
(which, in respect to this question, are pre- 
sumed to' be the same as ours,) operate as a- 
legal transfer of the bankrupt's property in 
Canada, as against a subsequent attachment 
or execution there levied upon it to enforce 
the collection of a debt due to a creditor 
domiciled in that dominion; and it is clear 
that the assignee in bankruptcy might, under 
the comity of nations, take and remove, or 
if necessary sue for and recover such prop- 
erty, except as against the competing rights 
of Canadian creditors. Harrison v. Sterry, 
5 Cranch [9 U. S.] 289; Ogden v. Saunders, 
12 Wheat. [25 U. S.] 213; Crapo v. KeUy, 16 
Wall. [83 U. S.] 610; 2 Kent, Comm. 457; 
Booth V. Clark, 17 How. [58 U. S.] 322; Oak- 
ey V. Bennett, 11 How. [52 U. S.] 33; Betton 
V. Valentine [supra]. In this case the for- 
eign creditor had a right to take and hold 
what had been reached by the foreign exe- 
cution until a further remedy was sought in 
this court, and it thereby became a pai-ty 
to the proceedings in bankruptcy; but this 
is because our courts have refused to adopt 
the rule of comity which now prevails in 
England and in other countries of Europe, 
under which the title of foreign assignees 
in bankruptcy to the personal estate of the 
bankrupt is admitted to be vested by the 
operation of bankruptcy acts and proceed- 
ings, so as to defeat the attempts of credit- 
ors of bankrupts residing in a foreign juris- 
diction to enforce the collection of their 
debts by subsequent levy on attachment or 
execution within such foreign jurisdiction — a 
doctrine which was not admitted in England 
until about the middle of the last century, 
and was not firmly established there imtil 
after the American Revolution. 

We concede to foreign creditors the same 
rights to proceed by attachment or execution 
in the country of their domicil which we as- 
sert in favor of our own people in respect to 
the property of foreign bankrupts attached 
here to enforce the payment of debts due to 
our own citizens. (See the cases and au- 
thorities just cited.) Our doctrine is foimd- 
ed upon the principle that the laws of other 
governments have no force beyond their ter- 
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rltorial limits, and that if permitted to op- 
erate in otlier states it is upon a principle of 
■comity which allows its operation. only when 
neither the state nor its citizens would, as 
a general rule, be injuiiously affected by the 
•operation of .such foreign laws. Greenwood 
V. Curtis, 6 Mass. 358, 378; Story, Confl. 
Laws, §§ 32, 38, 244, 414, 415. This prin- 
ciple is one universally acknowledged by 
■civilized nations, and no state is bound to 
permit the operation of foreign laws when 
they are contrary to its known policy or 
prejudicial to Its interests. Bank of Au- 
gusta V. Earle, 13 Pet [38 U. S.] 519, 589; 
Bowyer, Pub. Law, 162. It is not generally 
■deemed "prejudicial to the country in which 
the personal property of a bankrupt is situ- 
ated at the time of the bankruptcy to per- 
mit the assignment effected by the bank- 
ruptcy proceedings to operate as a transfer 
of the title of such property to the assignees 
except as against the rights of its own citi- 
zens as creditors of the bankrupt; and ^e 
have accordingly seen that .such title is 
deemed to have pas^sed to the assignees, ex- 
■cept where such rights are asserted. Eng- 
land, having large foreign territory and im- 
mense dependencies in which her law can 
operate, and to whose merchants, traders 
and capitalists there is always a large bal- 
lance of indebtednesis due from the residents 
of almost every civilized country of the 
globe, has deemed it not inconsistent with 
the interests of her citizens to go f m-ther and 
to hold that foreign proceedings in bank- 
ruptcy operate to transfer the title of the 
movable properly of the bankrupt wherever 
situated; and now that bankruptcy courts 
■exist in most commercial countries, and tele- 
graphic and steamship lines afford the 
means of rapid communication, it may well 
be doubted (as, indeed, it has heretofore been 
doubted by some of our most eminent ju- 
rists) whether the United States might not 
adopt the English i-ule, but the question can- 
not now be considered an open one by 
judges of the district com*ts. 

It is conceded that the creditor's proceed- 
ings and remedy in Canada were wholly un- 
affected by the bankruptcy proceedings xm- 
til the proof of debt made here. A remedy 
was then sought in this court, and the na- 
ture, extent and character of the remedy to 
be afforded in these bankruptcy proceedings 
must be determined by the bankrupt act 
and other laws of the United States. 2 
Bouv. Law Diet (12th Ed.) tit. "Lex Fori," 
5, and cases cited; 2 Kent Comm. 462, 463; 
Suydam v. Barber, 6 Duer, 34; Townsend v. 
Jemison, 9 How. [50 U. S.] 407; Story, -Confl. 
Laws, § 327. That a creditor of the bank- 
rupt residing in the United States could not, 
after the banki*uptcy proceedings were com- 
inenced, have secured by proceedings in our 
own courts any such right as' is here claimed 
by the foreign creditor, is entirely clear; 
and a foreign creditor cannot claim under 
the comity of nations to be more favored 



than otir own citizens, to the direct prejudice 
of creditors residing here. If the creditor- 
claimant in this case had taken, in and un- 
der the authority of a court of another state 
of this Union, the same proceedings which 
were taken in Canada, it would have been 
liable to accoimt to the assignee for the full 
value of the property thus wrongfully con- 
verted to its own use. That it must account 
for the property converted to its u.se in 
Canada, if allowed a fm*ther remedy in the 
bankruptcy proceedings here, is deemed be- 
yond question. These doctrines are be- 
lieved to be fully sustained by the decisions 
of the English coiu'ts. In De La Vega v. 
Vianna, 1 Barn. & Adol. 284, Lord Tenter- 
don, in delivering the opinion of the com-t of 
king's bench, said: "A person suing in this 
country must take the law as he finds it; he 
cannot by virtue of any regulation ' of his 
own country enjoy greater advantages than 
other .suitors here, and he ought not there- 
fore to be deprived of any superior advan- 
tage which the law of this country may con- 
fer. He is to have the same rights which 
all the subjects of this kingdom are entitled 
to." 

It is not doubted that, imder the provi- 
sions of our bankrupt act the amount collect- 
ed by a foreign creditor under his execution 
levied after the adjudication, must be ac- 
counted for to the assignee, and proof be 
made and dividend taken upon the original 
debt without regard to the subsequent judg- 
ment thereon; or that such order be made in 
the premise.s as to produce substantially the 
same result. And it is believed that even 
in the absence of any such statutory pro- 
vision, the English courts would, upon the 
general principles of equity jm^isprudence, 
limit the remedy of the foreign creditor so 
as to produce the like result Westlake, in 
his admirable Treatise on Private Interna- 
tional Law (page 271), says: "If, however, 
a creditor have attached abroad personal 
property of the banki-upt he will not be suf- 
fered to receive dividends here without com- 
municating what he has so received, and 
suspending the fm'ther progress of his for- 
eign proceedings. 'The principle is,' said 
Lord Wensleydale in Cockerell v. Dickens, 3 
Moore, P. C. 132, 1 Mont, D. & D. 45, 'that 
one ci'editor shall not take part of the fund 
which otherwise would have been available 
for the payment of all creditors, and at the 
.same time be allowed to come in pari passu 
with oth£Jr creditors, for satisfaction out of 
the remainder of the fund; and this princi- 
ple does not apply when that creditor ob- . 
tains by his diligence, something which did 
not and could not form a part of that fund,' 
as the foreign land in the case supposed. 
But the principle applies to personality, to 
which the assignment in banki-uptcy makes, 
even abroad, an effectual title in the ab- 
sence of a competing claim by • attachment. 
Hence it may be concluded that same doc- 
trine would operate again.st even a foreign 
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creditor, -wlio might, by foreign law, ob- ! 
tain possession of tike bankrupt's personal- 
ity, in spite of an intimation of the assign- 
ment. The res adjudicata would, as we 
have seen, protect his retention of the prop- 
erty from the suit of the assignees in Eng- 
land, a country to the bankrupt laws of 
which he is not personally subject; but oux 
own law would have a right to impose its 
conditions on him if he sought to avail him- 
self of it by proving his debt." 

In Selkrig v. Davies, 2 Rose, 97, 99, Lord 
Bldon said: "If a Scotch creditor came in 
under an English commission, he must be 
considered to all intents and purposes as an 
English creditor;" and in the lord chancel- 
lor's opinion, on which his decision was af- 
firmed in the house of lords, he said (2 
Rose, 318): "It has been decided that a per- 
son cannot come in imder an English com- 
mission without bringing into the common 
fund what he has received abroad." In 
Phillips V. Hunter, 2 H. Bl. 402, 414, Lord 
Chief Justice Eyre, referring to a decision of 
Lord Mansfield in Waring v. Knight, said: 
"It is there said if a man uses legal dili- 
gence in a foreign country and obtains a 
preference it cannot be helped; but if he 
afterwards came here for a dividend he shall 
first refund what he has so acquired by his 
legal diligence, and come in equally with 
the rest of the creditors, or not come in at 
all. This is the only fair and practical coer- 
cion that can be used against creditors 
abroad," &,c. And see Himter v. Potts, 4 
Term R. 182; Sill v. Worswick, Id. [1 H. Bl.] 
G65. As before stated, it has been neeessar- 
iij assumed, in the absence of all proof upon 
the subject, that the law of Canada is the 
same as ours in respect to the operation of 
foreign bankrupt laws upon movable prop- 
erty within its jurisdiction, but if it is not 
so and title to the property seized passed to 
the assignee, as it would do under the Eng- 
lish rule, it is obvious that the right of the 
assignee to require the claimant to account 
for the value of such property is entirely 
clear; and surely this court should not, under 
such circumstances, compel the assignee to 
seek redress against such claimant in a for- 
eign countiy, when it has the power, by its 
own action in these proceedings, to adjust 
and secm-e the rights of all parties in inter- 
est. No objection to the right of the claim- 
ant to prove its debt for the amount of the 
di-afts incUided in the Canadian judgment 
was urged on the gi'ound that they were 
merged in and extinguished by that judg- 
ment, or that proof could not be made upon 
a judgment recovered after the adjudica- 
tion upon a demand which existed before the 
banla'uptcy proceedings were commenced; 
questions upon which conflicting opinions 
have been given by different district judges. 
These questions were not raised upon the 
argument, and, therefore, no opinion upon 
them will now be expressed. 

In the brief submitted on behalf of the 



a-editor, an offer was made to withdraw its 
proof of its judgment, retaining the proof of 
the drafts not in judgment, if this com-t 
should be of the opinion that the claimant 
must account to the assignee for the amount 
realized in Canada before his proof could be 
allowed to stand; and permission to do so, 
in that event, was asked, on the ground that 
the debt in judgment and the residue of the 
debt due claimant were separate and entire- 
ly distinct debts. This, however, cannot be 
allowed, for the principles of equity on 
which tlie conclusions already stated rest re- 
quire that, for the purposes of the present 
case, the whole debt of the creditor, at tlie 
time the bankruptcy proceedings were com- 
menced, shall be considered the debt upon 
which this principle of equality among cred- 
itors is to operate. And this, I think, has 
also the sanction of English authority. Ex 
parte Dickson, 1 Rose, 98; Ex parte Harden- 
bergh, Id. 204. 

It does not appear, upon the papers sub- 
mitted, when the acceptances of the bank- 
rupt became due, but it is alleged in the 
brief submitted on the part of the assignee, 
and was apparently assumed upon the argu- 
ment, that none of the drafts became pay- 
able until after the adjudication in bank- 
ruptcy. It was also insisted that no dam- 
ages could be allowed as against the accept- 
or of a draft payable here. On both these 
grounds it must be held that the four per 
cent, damages claimed cannot be allowed, 
Napier v. Shneider, 12 East, 420; "Woolsey 
V. Crawford, 2 Camp. 445; 3 Kent, Comm. 
116; Byles, Bills, 330. The proof filed, it is 
said, included interest up to the day of mak- 
ing the deposition, and it was insisted that 
the interest should not be allowed. It is 
very clear that the amount proved should 
not include interest beyond the day of ad- 
judication; and this rule should be applied 
to the claimant's proof, and aU other proofs 
in bankruptcy. An order in accordance with 
this opinion will be settled upon proper no- 
tice to- the parties in interest. 
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Case K"o. S,116. 

BULGIN V. The RAINBOW. 

[Bee, 116.] ^ 

District Court, D. South Carolina. Oct. 3, 
1T9S. 

Admiralty— J DRisriicTroN — IToxet BonKOWED 
TO Repaik. 

If the master borrow money for repairing 

dama!?es to the vessel done on the high soa, the 

admiralty has jurisdiction. 

[Cited in The Packet, Case No. 10,654; The 

Gold Hunter, Id. 5,513; The Boston, Id. 1,- 

669.] 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 
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In admiralty. 

The libel states that the sloop Rainbow, 
Sesson, master, took on board, in the port of 
New Yorli. in June last, certain goods, wares 
and merchandize consigned to the actor, Mr. 
Bulgm, in Charleston. That, on her voyage, 
she was so much damaged in a gale of wind 
as to be forced into the port of Wilmington, 
in North Carolina, where it was found that 
considerable repairs were necessary to en- 
able her to proceed to Charleston. That the 
master, having neither funds nor credit, dis- 
posed of part of the actor's said goods to 
raise money for payment of these repairs 
and outfits: and the libel prays that the 
vessel may be sold to reimburse the same, 
with damages and costs. Several exhibits 
are filed with the libel, viz.: 1st An ac- 
count, amoimting to nine hundred and ninety 
eight doUars, being the value of tlie goods 
sold, with an advance thereon, 2d. A cer- 
tificate, signed by two merchants here, of 
the difference between the original invoice, 
and the goods delivered. 3d. A protest of 
the master at Wilmington, accompanied with 
a certificate of two shipmasters and two 
shipcarpenters of the damage sustauied by 
the vessel, and of the repairs necessary to fit 
her for sea, 4th, An account-sales of the 
articles, and also one of the expenditure of 
the money. 

A plea to the jurisdiction of this court has 
been interposed by William Harding, owner 
of the sloop, stating that the matters and 
things contained in the libel, if they ever 
took place at all, were transactions on land, 
of which tills court has no cognizance. That 
they must be referred to a court of common 
law. That no express hypothecation is pro- 
duced, and no implied one will subject the 
vessel to sale. On the part of the libeUant 
it is insisted that hypothecations may be im- 
plied as well as expressed, "that, for sup- 
plies furnished or money advanced, a lien is 
created, of which this court has jurisdiction. 
And that the master, having sold goods to 
raise money for the use of the vessel, must 
be considered as the agent of Buigin, to 
whom the goods belonged; and that an hy- 
pothecation must be implied. 

This is the first case of the kind that has 
been brought before me, and I have consid- 
ered it with attention. The only question 
now is whether the jurisdiction of the court 
extends to it Of all the cases cited not one 
came up to the point The cause lately de- 
cided by me, of Jones v. The Massachusetts 
[Case No. 7,480], was very differently circum- 
stanced. That was a suit on a bin of lading 
of goods at the Havanna, to be delivered in 
Charleston. They were delivered, but it was 
alleged that part of them had been damaged 
In this harbour. As the contract was made 
on land, and the damage done in port, I dis- 
missed the cause as appertaining to common 
law lurisdiction exclusively. But here the 



vessel sustains such damage at sea as forces 
her into port to refit; to effect which, and 
enable her again to put to sea, the master 
raises money by this sale of the actor's goods. 
The cause then of the transaction arose at 
sea, and it is agreed that incidental matters 
follow the original jurisdiction, whatever the 
nature and complexion of those incidents 
may be. It is laid down in a treatise de 
jm-e maritimo et navali (444): "That if a 
master take up money to mend or victual his 
ship, without occasion, he alone shall be lia- 
ble, though generally the owners shall an- 
swer the fact of the master. But if there 
was cause of mending the ship, though the 
master spend the money another way, yet 
the owners and ship become liable to satisfy 
the creditor." In the same book (450) it is 
said, that "owners should be cautious whom 
they appoint to the command of their ves- 
sel, since his act subjects them to answer 
any damage, or other thing he may do in ref- 
erence to his employment That, if need 
be, he may in a strange country borrow mon- 
ey upon some of the tadde, or sell some of 
the merchandize; the owner of which shall 
receive the highest price that the remainder 
of the goods obtaui." See 2 Pet Adm. Ap- 
pend. 67, 79 [A Treatise on the Rights and 
Duties of Owners, etc, of Ships, Fed. Cas, 
Append.]. 

The first section of the Laws of Oleron is 
quoted in support of this authority, which, 
I think, is sufficient to sustain the jm-isdic- 
tion of the court on the present occasion. 
These laws and others of the same maritime 
nature must be our guides. I consider the 
storm at sea as giving rise to this transaction 
of the master. The vessel could not have 
left Wilmington without the repairs she got 
there, and the captain was justifiable under 
his circumstances in borrowing this money. 
It was solely for the use of the vessel; and 
reason, as well as law, makes her liable. 
In Vin. Abr. 529, the captain of a vessel 
pawned his own person for the ransom of 
his vessel, taken by pirates. They carried 
him to Sicily, where he borrowed the money, 
gave bond for it, and redeemed his person. 
On his return to England, he sued for this 
money in the admiralty, and recovered it 
Prohibition was denied upon application to 
a court of common law. I am of opinion 
that the plea to the jurisdiction be dismissed, 
and that the defendant answer over.* 

[NOTE. A loan which, by the maritime law, 
is a privileged debt, gives a lien on the vessel, 
enforceable in admiralty. Davis v. Child, Case 
No. 3,628. One who advances money to release 
a vessel from the ciistody of a marshal has a 
lien therefor. The J. R. Hoyle, Id, 7,557, A 
lien given by a state law for advances made by 
a master of a vessel navigating the interior wa- 

* See 2 Pet. Adm. Append, 74, where it is said, 
that "if a fault of the master respecting the 
cargo be committed super altum mare, the ad- 
miralty shall have jurisdiction." Secns, if on 
land. The distinction seems strictly applicable 
here. 
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ters of a state may be enforced in admiralty. 
Wliitney t. The Mary Gratwick, Id. 17,591. 
There is no lien for the balance of an account 
of moneys paid for the use of the owners of a 
vessel by the agent thereof. Minturn v. May- 
nard, 17 How. (58 U. S.) 477. One part owner 
cannot have a lien for moneys advanced to his 
co-owner. The Larch, Case No. 8,085. One 
who loans money for the purchase of a vessel, 
and takes the bill of sale and a power of attor- 
ney to sell her, and so reimburse himself, has 
no lien. The Perseverance, Id. 11,017. Where 
a stipulation in a hypothecation of a vessel pro- 
vides that the lender shall not take the risks 
usual in bottomry, admiralty has no jurisdiction. 
Maitland v. The Atlantic. Id. 8.980.] 



Case M"o. 2,117. 

BULKLEY et al. v. BUFFING-TON. 

[5 McLean, 457.] ^ 

Circuit Court, D. Ohio. April Term, 1853. 

Fraudulent Cosveyanoes — Evidesce of Fraud 
— Deed — Delivery. 

1. When a deed was executed for land in 
1799, to the son-in-law of the grantor, who was 
insolvent, and who shortly after took the bene- 
fit of the bankrupt law of 1800, and placed the 
same land on his schedule, which was sworn to, 
and no claim being made under the deed, nor 
taxes paid for fifty years, the court instructed 
the jury these were strong circumstances of 
fraud. 

2. The delivery of a deed by the grantor to 
the recorder, may, under favorable circumstan- 
ces, be considered a delivery, but it is not con- 
clusive. 

[See Younge v. Guilbeau, 3 Wall. (70 U. 
S.) G36; Parmelee v. Simpson, 5 Wall. (72 
U. S.) 81; Buckley v. Carlton, Caise No. 
2,093.] 

[At law. Action of ejectment by the les- 
see of Bulkley and others against Joseph 
Buffin^n. Verdict for defendant.] 

Mr. Smyth, for plaintiffs. 
Mr. Vinton, for defendant. 

OPINION OF THE COURT. This is an 
action of ejectment to recover certain lots 
in the Ohio Company's piu'chase. The plain- 
tifE gave in evidence a deed from Loomis, 
a bankrupt, to Roger BuUiley, the ancestor 
of the lessors of the plaintiff, under whom 
tjiey claim as heirs. The bankruptcy pro- 
ceeding was imder the law of 1800. The 
commissioners, under the act, found that 
the act of bankruptcy was committed since 
the 1st of Jime, 1800. There was no evi- 
dence of the delivery of the deed, except 
the fact of its having been recorded in 1799. 
A copy of this record is the evidence given 
of the deed. Loomis, the bankrupt, after 
the deed purports to have been executed, 
applied for the benefit of the bankrupt law, 
and on his schedule this Identical land was 
stated as a part of his property. The bank- 
rupt swore to the tnith of bis schedule, and 
obtained a discharge from his debts, under 
the act 

" [Reported by Hon. John McLean, Circuit 
Justice.] 



The com-t instructed the jury that the deed 
from Loomis to Bulkley, was subject to 
strong suspicions. Loomis was proved to 
have been the relative of Bulkley. The deed 
was executed a short time before Loomis 
took the benefit of the bankrupt act. He is 
proved to have been largely insolvent. No 
taxes have been paid by the lessors of the 
plaintiff. No claim was set up for the land 
under the deed for fifty years. If the deed 
made by Loomis was bona fide, and for a 
valuable consideration, which put the land 
beyond the reach of his creditors, Loomis 
committed purjury in swearing to the truth 
of his schedule, on whicli this land was stat- 
ed as a part of his property, and to which 
his creditors were entitled. But if the deed 
were made in fraud of creditors, the bank- 
rupt was bound to place the land upon his 
schedule, for the use of his creditors; and 
in this view he acted correctly in stating 
it as a part of his property and In sweai'ing 
to it. The recording of a deed by the grant- 
or, under cii'cumstances which create no 
suspicion of fraud, may be considered evi- 
dence of delivery. But there are strong cir- 
cumstances of fraud in this case. Loomis, 
at the time he executed the deed, was in- 
solvent, and it was executed a short time 
before he took the benefit of the bankrupt 
law. The deed was made to his relative, 
and as far as appears in the case, neither 
the grantee nor his heirs set up any claim 
of title to the land for fifty years; nor is it 
shown that they paid the taxes. And, in 
addition to these circumstances, Loomis 
claimed the land as his property, placing it 
upon his schedule, and verified the ti-uth of 
his schedule by oath. It is for you, gentle- 
men of the jmy, to say, whether the first 
deed was not executed by the bankrupt, 
with the view to defraud his creditors. He 
may afterward have relented, and endeav- 
ored to avoid the fraud, by placing the 
land on his schedule, for the benefit of his 
creditors and the peace of his conscience. 
If the facts lead you to this conclusion, 
gentlemen of the jury, you wiU find the de- 
fendant not guilty. 

Verdict of not guilty. 



BULTCLEY v. NAUMKEAG STEAM COT- 
TON CO. See Case No. 4,301. 



Case I^o. S,118. 

BULKLEY V. PROTECTION INS. CO. 

[2 Paine, 82.] ^ 

Circuit Court, D. Connecticut. May Term, 
1835. 

Insurance — Application — Concealment — Mis- 
representation — Description of Voyage in 
Policy— Deviation. 

1. All facts material to the risk, known to 
the assured and not to the underwriter, and 

^ [Reported by Elijah Paine, Jr., Esq.] 
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which may influence the latter as to taking the 
risk on the rate of premium, must be fully and 
in good faith disclosed when the policy is ef- 
fected. 
-[See Hubbard v. Coolidge, Case No. 6,816; 

Kohne v. Insurance Co. of North America, 

Id. 7,920.] 

2. But this rule does not apply where the con- 
cealment is as to a matter which is covered by 
a warranty, express or implied. 

3. If, however, a misrepresentation of facts 
respecting such matter is made in answer to in- 
quiries, it will avoid the policy— for the contract 
of insurance is one of good faith. 

4. And if such misrepresentation is volunta- 
rily made, without being drawn forth by inqui- 
ries, it will have the same effect— for the false 
information may have prevented the inquiry. 

5. As where the insured volunteered a repre- 
sentation, which was untrue, as to the age of 
the vessel, and her standing on the books of in- 
surance companies in a distant city, it was lidd, 
that although such representation related to 
the seaworthiness of the vessel, of which there 
was an implied warranty, yet, if material, that 
it would avoid the policy. 

6. Where the policy described the voyage as 
from Ocrocoke to St. Bartholomew's or St. 
Thomas, and at and from thence to Tobasco, it 
was held, that it did not authorize the assured 
to go to both ports, but to either, at his elec- 
tion; and that, having first stopped at St. Bar- 
tholomew's, and afterwards proceeded to St. 
Thomas, it was a deviation. 

[Cited in Hearn v. New England Mut. Mar. 
Ins. Co., Case No. 6,301.] 

7. Such a departure- from the voyage will not 
be a deviation, if shown to be a usage; for 
usages of trade are supposed to be known to 
underwriters, and are impliedly made part of 
the contract; but the usage should be so cer- 
tain and uniform as to warrant the presump- 
tion that it js generally known as the law of the 
trade. 

[Explained and distinguished in Hearn v. 

New England Mut. 3Iar. Ins. Co., Case No. 

6.301, Cited in Hostetter v. Gray, 11 Fed. 

ISl; Hostetter v. Park, 137 U. S. 40, 11 

Sup. Ct, 1.] 
[See note at end of case.] 

[At law. Action to recover upon a policy 
of marine insurance. There was a verdict 
for plaintiff, and defendants moved for a 
new trial, which was gi-anted.] 

Perkins and Ellsworth, for defendants. 
Dana and Staples, for plaintiff, ' 



THOMPSON, Circuit Justice. Two grounds 
have been taken in support of the applica- 
tion for a new trial in this case: (1) That 
the verdict is against the evidence given at 
the trial; and (2) for misconduct or irreg- 
ularity on the part of the jm*y, for disclos- 
ing the verdict before it was delivered in 
court. The action is upon a policy of in- 
surance, bearing date the 11th of January, 
1830, ?1,500 on the schooner Director, and 
$1,000 on the freight, on a voyage at and 
from Ocrocoke in North Carolina, to Saint 
Bartholomew's or Saint Thomas in the West 
Indies, and at and from thence to Tobasco, 
and at and from thence to New York. The 
schooner arrived safe at Tobasco, and took 
in her retmn cargo, and sailed on the 13th 



of September, 1829, on her return voyage, 
and was lost on the bar at the mouth of the 
harbor of Tobasco. The jury at the trial 
in September last, found a verdict for the 
plaintiff for the whole amoimt claimed. 

It is contended that the verdict is against 
the evidence, upon two points submitted to 
the jm-y: 1. With respect to the represen- 
tation as to the age of the vessel; and 2, 
With respect to the deviation. The repre- 
sentation on procuring the policy to be vm- 
derwi'itten was, that the vessel was six 
years old, and stood in New York on the 
books of the insurance companies A 2 good, 
whereas, in point of fact, it appears fromt 
the evidence that she was seven years and 
eight months old, and did not stand on any 
of the books of the insurance companies in 
New York as A 2 good; but in four of the 
companies as A 3, and in one in 1829, as A 2^ 
but ought to have stood A 3 good, in the 
opinion of the inspector who kept the books. 
It is contended on the part of the assured, 
that this is matter relating to the seaworthi- 
ness of the vessel, and becomes immaterial 
by reason of the implied warranty of sea- 
worthiness. 

It is a general rule, that all facts material 
to the risk, and known to the one party and 
not to the other, and which may affect the 
mind of the underwriter, either as to the 
point whether he will underwrite at all, or 
at what rate of premium, must be fuUy and 
in good faith disclosed when the policy is 
effected. But as an exception to this general 
rule, it seems to be pretty well settled, that 
when the matter which it would be otherwise 
necessary to disclose is covered by a war- 
ranty, either express or implied, no repre- 
sentation need be made. But when there is 
a misrepresentation in answer to inquiries 
made by the underwriter, it wiU avoid the 
policy, although the matter misrepresented^ 
may be covered by a warranty. And thie 
distinction grows out of the principle, that 
the contract of insm'ance is peculiarly one of 
good faith.== So that in the present case, if 
inquiry had been made by the underwriters 

* On application for insurance, it is stated by 
the insured that no spirits would be allowed on 
board; in an action on the policy, it is proved 
that tiie master of the vessel had two kegs of 
spirits in the cabin, which would have become 
his as a perquisite on his arrival at the port of 
destination, but which were not even broached 
while on board; held, that the policy was valid. 
Such a representation would not forbid the 
taking on board a whole cargo of spirits, if tak- 
en for transportation in the regular course of 
business. Irving v. Sea Ins. Co., 22 Wend. 
380. Where the policy states the insurance to 
be for account of A. B., it is equivalent to a 
representation that A. B. is owner. Kemble v. 
Rhinelander, 3 Johns. Cas. 130. Fraud may be 
established by circumstances. Livingston v. 
Delafield, 3 Caines, 49. A jury is not bound 
to conclude that the insured knew of a loss at 
the time of effecting the insurance, because two 
of the vessel's crew had arrived in the harbor 
the night before, and intelligence of the loss had 
been received in the place where he resided on 
the day wlien the policy was subscribed. Id. 
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as to the age of the schooner, and how she 
stood on the books of the insurance com- 
panies in New York, the information given 
might have been a misrepresentation that 
would avoid the policy, if the jury had found 
it material, and that it would have influenced 
the underwriters. 1 Kent, Comm. 233; 1 
Phil. Ins. 89; Haywood v. Rodgers, 4 East, 
590. It may be admitted that it was not 
necessary in the fii'st instance for the as- 
sm-ed to state the age of the vessel, or how 
she was rated by the New York insm-ance 
companies. He might have remained silent 
without its affecting the policy. But it is 
no way clear, that where such information 
is voluntarily given, although not drawn out 

Every fact in the knowledge of the assured, 
which enhances the ordinary risk, and which 
would, if disclosed, enhance the premium, ought 
to be communicated to the underwriters. Se- 
ton V. Low, 1 Johns. Cas. 1. In effecting the 
insurance, the broker stated to the insurer that 
the vessel was expected to sail the latter end 
of September or the beginning of October. On 
the morning of the day on which the insurance 
was effected, a vessel arrived bringing informa- 
tion that the vessel insured had sailed about the 
3d of October, which news was not communi- 
cated to the insurers. The court refused to 
grant a new trial, on the ground of its being a 
concealment of a material fact, after the ver- 
dict of a second jury in favor of the plaintiff. 
Livingston v. Delafield, 1 Johns. 522. If a per- 
son Avho is a subject of and residing in a belig- 
erent country, be beneficially interested, a ces- 
tui que trust in property warranted neutral, his 
interest should be disclosed to the insurer. 
Hurray v. United Ins. Co., 2 Johns. Cas. 168. 
The insured made the following representation: 
"I have information of her sailing, and she has 
been out this day, 26 days;" the information 
is applicable as well to the sailing as to the 
time she had been out; and although it ap- 
pears that she had been 27 days out, the differ- 
ence is immaterial. Williams v. Delafield, 2 
■Gaines, 329. A representation that a man has 
been a naturalized citizen since a particular 
year, does not mean that he was so in that 
year. Coulon v. Bowne, 1 Caines, 288. A rep- 
resentation in time of peace, that the vessel will 
sail in ballast, is substantially complied with, 
though she sail with a trunk of merchandise 
and a few barrels of gunpowder laden on board. 
Suekley v. Delafield, 2 Caines, 222. The in- 
sured is not bound to disclose to the insurer 
that the goods insured are contraband of war, 
as such goods are lawful within the meaning of 
the policy. Seton v. Low, 1 Johns. Cas. 1; 
Skidmore v. Desdoity, 2 Johns. Cas. 77; Juhel 
V. Ehinelander, Id. 120; s. c. affirmed in error, 
Id. 4S7. A representation that the vessel in- 
sured is American, is equivalent to a warranty. 
Vandenheuvel v. Church, 2 Johns. Cas. 173, note. 
A representation that the vessel has a bill of 
sale on board is not complied with, unless it be 
produced, or be capable of being produced when 
occasion requires; and it is a material docu- 
ment, and necessary to be on board. Murray 
V. AIsop, 3 Johns. Cas. 47. A representation 
to the insurer that a vessel had been about nine 
weeks, when, in fact, she had been out ten 
weeks and four days, is not a material misrep- 
resentation, provided the latter period be within 
the usual time of the voyage; and what is 
within the usual time for a vessel to perform a 
voyage is a question of fact for the jury. Mack- 
ay V. Khinelander, 1 Johns. Cas. 40S; Wil- 
li3,ms V. Delafield, 2 Caines, 329. The insurer 
is presumed to be acquainted with the situation 
and topography of the places to which the ves- 
sel is destined. De Longuemere v. Kew York 



by inquiries made by the underwriters, it 
will not equally affect the policy. The very 
reason for not making the inquiry might 
have been, that the information had already 
been given, and the Inquiry would have been 
useless if not impertinent To say that in- 
formation volunteered, although false and 
material, shah not affect the policy where 
the facts misrepresented relate to matter 
covered by a warranty, is opening a door to 
fraud inconsisteut with sound policy, and 
that good faith called for in the contract of 
insurance. I do not deem it necessary, how- 
ever, to express any decided opinion upon 
that point. The materiality of the misrepre- 
sentation was matter for the jury, and if ihe 

Fire Ins. Co., 10 Johns. 120. So, if there be 
no havens or harbors on the coast to which the 
vessel is insured, that fact will be presumed to 
be within the knowledge of the insurers, and 
need not be disclosed. Id. The master of a 
vessel insured to Martinique, without specify- 
ing the port was instructed by his owner to 
keep well to the eastward, and to endeavor to 
make a particular port in M., and if he should 
be turned away by a cruiser, then to go to L., 
and take the first opportunity to get to M. 
These instructions were not made known to the 
insurer; but the court held the concealment im- 
material. Talcot V. Marine Ins. Co., 2 Johns. 
130. If the policy contains no warranty, con- 
cealment of the residence of the insured in a 
belligerent country, or of the interest of such 
person in the property, is immaterial. Elting 
V. Scott, 2 Johns. 157. It is necessary to dis- 
close how long a vessel had been in the port 
from which she is insured, unless her having 
been there previous to the insurance had en- 
hanced the risk. Kemble v. Bowne, 1 Caines, 
75. It is not necessary to disclose that the ves- 
sel is a prize ship, except in the case of a war- 
ranty or representation, negativing her being a 
ship of that description, Kemble v. Bowne, 1 
Caines, 75. That the insured is a subject of a 
belligerent state, and had emigrated to this 
country, fiagrante bello, and become naturalized, 
need not be disclosed. Duguet v. Khinelander, 
2 Johns. Cas. 476, 1 Caines, Cas. 25. "Where 
an assignment of the policy does not vary the 
risk, the insurer need not have notice. Earl v. 
Shaw, 1 Johns. Cas. 313. Where there is no 
warranty or representation, the sailing with a 
false clearance is immaterial, and need not bo 
disclosed. Barnwell v. Church, 1 Caines, 217, 
A vessel, of which the master was part owner, 
was cast away and lost about ninety miles 
from' the port of destination, where the other 
part owners resided, who, after the loss, and 
before notice of it, had insurance made: there 
being no actual fraud in the case, it depended 
on the question of constructive fraud, on the 
ground that the captain had not used due dili- 
gence in communicating intelligence of the loss; 
held, that the master, not having directed in- 
surance or being apprized of any intention to in- 
sure, was bound to exercise ordinary diligence 
only. Andrews v. Marine Ins. Co.. 9 Johns. 32. 
A vessel was insured from A. to B.; before ef- 
fecting the insurance, another vessel had ar- 
rived at B. from A., which place she left sub- 
sequently to the sailing of the vessel insured; 
it is not thence to be contended that the insured 
knew of a storm, which the vessel that arrived 
had encountered, and concealed the fact: and 
his communicating to the insurer that he had 
information of her sailing, is a sufficient intima- 
tion that a vessel which sailed with or after the 
one insured, had arrived. Williams v. Dela- 
field, 2 Caines, 329. If an insured send orders 
by several conveyances to insure, and after- 
ward arrive in the neighborhood of the place to 
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motion for a new trial turned npon'this point, 
I am not prepared to say tliat tlie verdict is 
so much against the weight of evidence as 
to justify setting it aside. 

Whether or not there was a deviation 
which will defeat the right of recovery, de- 
pends upon the question of usage. The 
voyage as described in the policy is from 
Ocrocoke to St. Bartholomew's or St. Thomas, 
and at and from thence to Tobasco, and at 
and from thence to New York. That the 
policy only covers a voyage to one of the 
other of the West India Islands mentioned, 
cannot admit of a doubt unless justified by 
usage. It was at the election of the assured 
to go either to the one or the other; but the 



which his letters were directed, knowing that a 
loss had in the meantime happened, and on 
hoard a vessel in which he knew one of his let- 
ters to be, he is bound to give his agent infor- 
mation of the loss by the same mail which he 
knew would carry the letter ordering insurance; 
and an insurance, effected under such circum- 
stances, will be void. Watson v. Delaiield, 2- 
Caines, 224, 1 Johns. 150; s. c, affirmed in 
error, 2 Johns. 526. When the policy is ef- 
fected for "whom it may concern," the insurer 
has no right to say that the name of insured 
was not disclosed; in such case, the insurer 
takes upon himself the risk of the property, 
whether belligerent or neutral. Elting v. Scott, 
2 Johns. 157. A representation is defined to be 
a collateral statement either by parol, or in 
writing, of such facts or circumstances relative 
to the proposed adventure, and not inserted in 
the policy, as are necessary for the information 
of the assurer, to enable him to form a just es- 
timate of the risk. If the fact or circumstance 
appear on the face of the policy, it becomes a 
warranty and not a representation: it is essen- 
tial, therefore, that it be of some matter out of, 
and collateral to the contract, and makes na 
part of the policy. Vandervoort v. Smith, 2 
Caines, 155. A bona fide equitable interest in 
property, of which the legal title is in another, 
may be insured under the general name of prop- 
erty, or by a description of the thing insured, 
unless there be a false affirmation or represent- 
ation, or a concealment after inquiry of the 
true state of the property; and the applicant 
for insurance is not bound to state the particu- 
lar interest he has in the premises to be insured, 
unless specially inquired of by the assurer. Ty- 
ler V. Aetna Fire Ins.' Co., 12 Wend. 507. A 
new trial will be granted where the judge, in- 
stead of submitting the question to the jury 
whether the concealment of the fact of a pre- 
vious insurance was or was not material to the 
risk of a subsequent insurance,^ charged them 
that knowledge by the assured of a previous 
insurance and neglect to disclose the fact, was 
such a concealment of a fact material to the 
risk as avoided the second policy. Id. The 
necessity of disclosing the title of the applicant 
would ^eatly embarrass the operation of insur- 
ance, without affording any essential benefit to 
the offices. Id. Any error in tiie deduction or 
description of title might be fatal. Id. The 
insurer is only responsible to the extent of the 
interest of the applicant, and that must be 
shown upon the trial. The only object, there- 
fore, in the previous disclosure of it, is to en- 
able the insurers to estimate the risk and pre- 
mium. Id. What facts within the knowledge 
of the assured are material to the risk, and nec- 
essary to be communicated to the assurers at 
the time of the application, is matter exclusive- 
ly for the jury to determine, as was decided 
after the fullest consideration, and by the high- 
est tribunal in the state. New York Firemen's 
Ins. Co. V. Walden, 12 Johns. 516. The under- 



language of the policy is too plain and ex- 
plicit to admit of a construction that it au- 
thorizes a voyage to both. The shortness' of 
the time, or of the distance of a deviation, is 
immaterial, if voluntary and without neces- 
sity, and not justified by usage; although 
neither the risk nor the premium woidd have 
been increased, if the assm-ed had wished 
the policy so made as to authorize going to 
both ports. The outward cai-go was dis- 
charged at St. Thomas, and the deviation 
complained of is the going previously to St. 
Bartholomew's. Some criticism has been 
made at the bar upon the evidence as to the 
vessel's actually so touching at any port in 
St. Bartholomew's, as could be considered a 



writer on a policy of insurance enters into the 
contract, and computes the premium, in full 
confidence that the insured, being fully in- 
formed of all the circumstances relating to the 
intended voyage, has dealt fairly with him, and 
has kept back nothing which it might be ma- 
terial for him to know. Every fact and cir- 
cumstance, therefore, which can possibly influ- 
ence the mind of the insurer, in determining 
whether he will underwrite title policy, or at 
what premium, is material to be disclosed, and 
a concealment thereof wiU vitiate the policy. 
Ely V. Hallett, 2 Caines, 57. A concealment 
is to be considered, not with reference to the 
event, but to its effect at the time of making 
the contract. The question, therefore, must 
always be, whether, under all the circumstan- 
ces, there was at the time the policy was under- 
written, a fair representation, or a concealment, 
either designed or fraudulent; or, though not 
designed, varying materially the object of the 
policy, and changing the risk understood to be 
run. Id. It is always a question how far the 
want of disclosure of a paper, admitting it to 
be intentionally a false one, was material to the 
risk, Le Hoy v. United Ins. Co., 7 Johns, 343; 
Barnwell v. Church, 1 Caines, 217; Kemble v. 
Bowne, 1 Caines. 75; Talcot v. Marine Ins. Co., 
2 Johns. 130; Walden v. New York Ins. Co., 12 
Johns. 128. In an action on an open policy on 
goods laden on board the brig Minerva, at and 
from New York to Amsterdam; and in the 
memorandum at the bottom, the property insur- 
ed was warranted to be American property; 
and also warranted that the property was not 
imported by the exporters. The vessel was 
taken by a British privateer, and the hides 
which were insured were condemned, as belong- 
ing to the enemies of Great Britain. The de- 
fendants objected to a recovery as for a total 
loss, on the ground, that the vessel had on 
board a certificate of origin from the French 
consul, and that the defendants were not in- 
formed of this document. It was said to have 
been a false paper, and the efficient cause of 
condemnation; but the court held, that the 
plaintiffs were entitled to recover, saying, "ad- 
mitting the certificate not to be strictly true, 
there was no evidence of any mala fides in the 
plaintiffs, the jury have not found any fraud in 
them, in respect to the contents or conceal- 
ment of the paper. On the conti-ary, it is founi 
by the jury that such a certificate was a usual 
and customary document on board of a vessel 
for France or Holland; and it was held that 
the insured were not bound to make it known 
to the insurer. Le Roy v. United Ins. Co., 7 
Johns. 343. If he accept the abandonment, the 
subsequent wages will be chargeable to him as 
owner and not as insurer. Id, It seems that 
the particular interest which the insured has 
in the property insured need not be described 
in the policy. Thus, a mortgagor or mortgagee 
need not disclose his qualified or partial inter- 
est. Traders' Ins. Co. v. Eobert, 9 Wend. 409. 
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deviation. But no reasonable doubt can be 
entertained upon tttat point. The captain in 
his deposition describing tlie voyage, says: 
the vessel went from Elizabeth City to St. 
Bartholomew's, and from thence to St. 
Thomas, where they delivered all the cargo; 
and again he says: the vessel went iirst to 
St. Bartholomew's and thence to St. Thomas, 
and after that to Tobasco. The same lan- 
guage is here adopted in , describing the 
voyage to St. Bartholomew's as to St 
Thomas, and will not admit of a construction 
that the vessel only sailed by St. Bartholo- 
mew's, or lay off and on the harbor. But 
the plain and obvious construction of the dep- 
osition is, that the vessel went to St. Bar- 
tholomew's, but a market for the cargo not 
being found there, she proceeded to St. 
Thomas, and there disposed of her cargo; 
and this was clearly a deviation unless jus- 
tified by usage. If the policy gives no lib- 
erty of touching at any specified port or 
ports, it is a deviation to stop unnecessarily 
at any port where vessels bound on the same 
voyage do not usually touch. 

Underwriters are presumed to know the 
particular usages of the trade, and the local 
situation and circumstances of the ports com- 
prehended within the voyage insured. And 
mattei-s of general notoriety, and equally 
open to the knowledge of both parties, are 
presumed to be known to both. Where, 
therefore, a policy is made upon a particular 
voyage, the usages relating to such voyage 
are impliedly made a part of the contract, 
although the policy cohtains no express pro- 
vision on the subject; but such usage ought 
to be so certain and uniform, as to warrant 
the presumption that it is generally known 
as the law of that trade. 3 Wash. C. C. 150 
[Collings V. Hope, Case No. 3,003]; 1 Gall. 
4M: [The Francis, Id. 5,032]. Where the us- 
age set up relates to the right of touching 
at any particular ports in the course of the 
voyage, it ought to be so uniformly pursued, 
that it may be presumed to be known to the 
parties. And two instances of touching at 
a particular port was held not sufQcient to 
establish a usage in the case of Jlai-tin v. 
Delaware Ins. Co. [Id.], cited, 1 Phil. Ins. 184. 

It is deemed unnecessary to go into a par- 
ticular examination of the testimony on tne 
subject of usage. The weight of evidence 
is clearly against any known and estab- 
lished usage, as set up on the part of the 
plaintiff. And indeed it may well admit of 
doubt, whether if the case stood alone upon 
the evidence of the three witnesses on the 
part of the plaintiff, the usage would be 
sufficiently established to justify going into 
St. Bartholomew's, and afterwards unload- 
ing at St. Thomas. These witnesses do not 
state any facts showing any usage or actual 
practice on this subject; but rather seem to 
express an opinion as to the law of the case 



upon a policy like the present; for they say, 
unless there was liberty to touch at St. 
Bartholomew's, there would be no use in 
naming the two ports; and admit that on a 
voyage direct to St. Thomas, no other port 
being mentioned, it would be a deviation to 
stop at St. Bartholomew's. This poUcy must 
be considered in this light. It is not a pol- 
icy covering a voyage to more than one port 
for any pm-pose whatever; it is to one or 
the other of two ports, at the election of the 
assured. This may be a very important ad- 
vantage to the assured, and by no means im- 
plies a right of going to both ports. It would 
be confounding language to read the word 
"or" for "and." One of the plaintiff's wit- 
nesses thinks the vessel might, under a policy 
like the present, lay off and on the harbor 
of St Bartholomew's long enough to send in 
her boat to make inquiry respecting the mar- 
ket, but that the vessel could not go into the 
harbor without vitiating the policy. So that 
according to this witness, the plaintiff can- 
■not recover in this ease; but when the testi- 
mony of fifteen witnesses on the part of the 
defendants is taken into consideration, the 
preponderance is too great to sustain the ver- 
dict; and the ends of justice require that it 
should be set aside and a new trial gi'anted 
on payment of costs; and this view of the 
case renders it unnecessary to notice the 
other ground upon which the motion has been 
rested. 

[NOTE. An intended deviation not actually- 
carried into effect will not vitiate the policy. 
Marine Ins. Go. v. Tucker, 3 Cranch (7 U. S.) 
357; Maryland Ins. Go. v. Woods, 6 Granch (IQ 
TJ. S.) 29. Unjustifiable delay constitutes a de- 
viation. W^arder v. La Belle Creole, Case No. 
17,165. But a delay of a few hours to take 
fi'om a foreign vessel the crew of a deserted 
ship will not amount to a departure. Williams 
V. Bos of Bullion, Id. 17,717. Trading at a 
port, at which liberty is given to touch, may^ 
when it involves delaj^ amount to a deviation. 
Marvland Ins. Co. v. Leroy, 7 Granch (11 U. S-V 
26; United States v. The Paul Shearman, Case 
No. 16,012. But a discharge of cargo which 
causes no delay nor increases the risk is not a 
deviation, Hughes v. ITfeion Ins. Co., 3 Wheat. 
(16 U.S.) 159: Same v.Same,8 Wheat (21 U. S.> 
294. It is not a deviation to take necessary meas- 
ures to prevent capture. Haven v. Holland, Case 
No. 6,229. To go out of the course to save 
property, merely, is a deviation, but otherwise 
if the turning aside is to save human life. The 
Boston, Id. 1,673; The Henry Eubank, Id. 6,- 
376; Bond v. The Cora, Id. 1,621. affirming Id. 
1,620; Sturtevant v. The George Nicholaus, Id. 
13,578; Crocker v. Jackson, Id. 3,398. Nor is 
there a deviation when the departure is au- 
thorized by the usages of the trade. Bentaloe 
V. Pratt, id. 1,330; Haven v. Holland, supra. 
For a vessel insufficiently manned at the com- 
mencement of her voyage to go out of her 
course to supplement her crew constitutes a de- 
viation. Cruder v. Pennsylvania Ins. Co., Id. 
3,452. And see. generally. Glidden v. !Manu- 
facturers' Ins. Co., Id. 5,482; Martin v. Dela- 
ware Ins. Co., Id. 9,161; Winthrop v. Union 
Ins. Co., Id. 17,901; Govon v. Pleasants, Id. 
5,647; Coles v. Marine Ins. Co., Id. 2,988; 
Wood V. Pleasants, Id. 17,961.] 
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Case Ifo. 2,119. 

In re BULL et al. 

[4 Dill. 323.] 1 

Circuit Court, D. Nebraska. 1877,' 

Habeas Cokpds— Rev. St. §§ 753, 5378, 5279, Cos- 
STRUED — Power of Fedekal Codut to Re- 
lease ox Habeas Cobpds Persons in CusTony 
"DUDER State AuTnouiTY. 

1. A person indicted in a state court for an 
act done in pursuance of a law of the United 
States, may be discliarged from custody under 
such indictment, on a "writ of habeas corpus, is- 
sued by a federal court or judge, under section 
753 of the Revised Statutes of the United 
States. 

[Cited in Re Neagle, 39 Fed. 851.] 

2. The relators were iiidieted in a state court 
for kidnapping, and were in custody under such 
indictment; they applied to a federal judge for 
a writ of habeas corpus, stating, in their peti- 
tion for the writ, that they were indicted for 
acts done by them under sections 5278 and 5279 
of the Revised Statutes of the United States, 
in executing a requisition for the surrender of 
the person alleged to have been kidnapped as a 
fugitive from justice; it appearing to the cir- 
cuit court, on appeal, that this claim of the re- 
lators was not true: Held, that they were not 
entitled to be discharged, and the order of the 
district judge of the district, discharging the 
relators, was reversed. 

[Cited in Re Burke, Case No. 2,158; Re Mil- 
ler, 42 Fed. 308.] 

[Appeal from the district court of the 
United States for the district of Nebraska. 

[At law. Petition by Jesse H. Bull and 
William Turtle for a writ of habeas corpus, 
directed to Samuel McClay, sheriff, requiring 
Mm to produce the petitioners. On the re- 
turn of the writ the petitioners were dis- 
charged from custody by the district judge. 
The sheriff appealed, and the order of dis- 
charge was reversed.] 

One John H. Blair was indicted in Chicago, 
in Cook county, Blinois, for pei'jury. The 
governor of Illinois issued his requisition, in 
due form, upon* the "governor of Nebraska, 
demanding the surrender and return of Blair 
to the state of Illinois. Mr. BuU, one of the 
relators, was appointed messenger, or agent, 
by the governor of Illinois, to receive and 
convey Blair to Cook county. The governor 
of Nebraska complied with the requisition, 
and caused the arrest of Blair in Lancaster 
comity, Nebraska, and delivered him to Mr. 
Bull, Mr. Turtle, the other relator, was the 
assistant of Bull. Instead of taking Blair 
to Chicago by the nearest route, Bull and 
Turtle took: him to St. Louis, and from 
thence one of them took him to New York, 
and thence to England, where he was ar- 
rested as soon as the ship on which he sail- 
ed had landed, and he was there confined in 
prison some months, until he was demanded 
by the government of the United States, and 
released by the government of Great Brit- 
ain. This demand and release were upon the 

^ [Reported by Hon, John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

' [Reversing U. S. v. McOlay, Case No. 
15,660.3 



ground that Blair had been abducted from 
the United States. On Blair's return to this 
country he proceeded to Nebraska, and the 
criminal proceeding in Illinois has never 
been prosecuted. After Blair's return, the 
gi'and jury of the state district court of Lan- 
caster county, Nebraska, found an indict- 
ment against Bull and Tm:tle for kidnap- 
ping Blair, and forcibly and illegally taking 
him out of the state of Nebraska. They 
were arrested by the respondent, the sheriff 
of Lancaster county, upon a capias issued by 
the Lancaster district court upon this in- 
dictment, and were held in custody under 
that writ They, thereupon, presented their 
petition for a writ of habeas corpus to the 
Hon. E. S. Dundy, the district judge of the 
United States for Nebraska, properly veri- 
fied, setting forth, in substance, that they 
were restrained of their liberty and unlaw- 
fully imprisoned by Samuel McClay, sheriff 
of Lancaster county, the respondent; that 
they were so restrained and imprisoned sole- 
ly for acts lawfully done by them imder and 
by virtue of the constitution and laws of 
the United States; that the state of Nebras- 
ka was proceeding to try and seeking to 
convict and punish them for said acts in vio- 
lation of the constitution of the United 
States, and the laws made in pinrsuance 
thereof; that the respondent claimed the 
right to hold the said relators by virtue of a 
capias issued by authority of law from the 
state district court of Lancaster eo\mty; that 
the capias was based upon an indictment 
found by the grand jm-y of said coimty, in 
May, 1876, against the relators, for kidnap- 
ping one John H. Blair, on or about the 
6th day of November, 1875; that the laws 
of the United States specially and specifical- 
ly authorized the relators to do the acts 
complained of, and for which they were in- 
dicted; that the said Blair had been indicted 
in Cook county, state of Illinois, for the 
crime of perjury there committed, and had 
fled to the state of Nebraska, when and 
where he was duly arrested as a fugitive 
from justice; that the governor of the state 
of Illinois issued his requisition in due form 
upon the governor of Nebraska, demanding 
the surrender and return of the said Blair 
to the state of Illinois; that Jesse H. Bull 
was duly appointed messenger to receive 
and convey to said state- the said Blair; 
that the governor of the state of Nebraska 
duly honored the said requisition, and caused 
the arrest of said Blair, who was properly 
and lawfully delivered to the said messenger; 
that the said Tm'tle was present assisting 
said Bull, at his request; and that the sev- 
eral things here enumerated are the inden- 
tical acts for which they were indicted, and 
are now held in custody. The writ was is- 
sued, and the respondent made return to the 
writ and produced the relators, as he was 
commanded to do. The return to the writ 
shows clearly enough that the respondent 
then held the relators on a capias duly is- 
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sued from the district court of Lancaster 
county, as stated in the petition. When the 
writ was returned, the relators filed a rep- 
lication to the return, reiterating the sub- 
stance of the petition. Counsel for the re- 
spective parties being present, the hearing 
was at once entered upon. Proceedings were 
had "in a summary way to determine the 
facts of the case, by hearing the testimony 
and ai'guments," for the purpose of dispos- 
ing of the relators, "as law and justice re- 
quire," as provided by section 761 of the 
Revised Statutes of the United States. Aft- 
er hearing all the testimony, the district 
judge entered an order dischai*ging the re- 
lators from the custody of the respondent. 
[U. S. v. MeClay, Case No. 15,660.] The 
facts of the case, the law pertaining to it, 
the positions taken by the respective coun- 
sel, and the conclusions of the district judge, 
were stated with great clearness in an opin- 
ion which accompanies the record on this 
appeal. 

The district judge summed up his conclu- 
sions as follows: "These views lead me to 
conclude— 1. That Blair was properly indicted 
in Cook county, state of Illinois, for the 
crime of perjury. 2. That the requisition 
and warrant issued by Governor Beveridge, 
of Illinois, under which Bull acted "as mes- 
senger, were regular in form, and, therefore, 
valid and binding on all concerned. 3. That 
the warrant issued by Governor Garber, of 
Nebraska, on which Blair was arrested and 
removed from this state, was regular on its 
face, and was a valid and lawful one. 4. 
That all of these proceedings were had un- 
der and in pursuance of the constitution of 
the United States, and the act of congress 
passed in pursuance thereof, known as the 
'extradition act.' 5. That any effort or at- 
tempt on the part of the state authorities to 
hold or punish the relators for the removal 
of Blair under the requisition for extradi- 
tion, is without authority and void. 6. That 
the writ in this case was properly issued, 
and inquiry theretmder properly made, for 
the purpose of showing that the relators 
were held in custody for removing Blatr 
from this state on the requisition of the gov- 
ernor of Illinois. It necessarily follows that 
the relators have not invoked in vain the aid 
of this 'high prerogative writ* They must, 
therefore, be discharged from the custody 
of the respondent, and it is so ordered." 

The respondent, the sheriff, appealed to 
this court from the order discharging the re- 
lators from custody, and the cause was sub- 
mitted on the pleadings, proofs, and ex- 
hibits. 

Hunter & Sawyer and Brown, England & 
Brown, for appellant. 

Lamb, BiUingsley «& Lamberson and B. E. 
Knight, for relators (appellees). 

DILLON, Circuit Judge. The writ of ha- 
beas corpus in this case vias issued by the 



district judge for this district, imder the 
authority conferred by that clause of sec- 
tion 753 of the Revised Statutes of the 
United States which relates to the case of a 
prisoner "in custody for an act done in pur- 
suance of a law of the United States." The 
law of the United States here referred to is 
to be found in sections 5278 and 5279 of the 
Revised Statutes, providing for the demand 
and surrender of fugitives from justice. The 
relators claim that they hsve been indicted 
in the state com't and ari'ested by its process 
for an act done by them in pm'suance of the 
law of the United States relating to this sub- 
ject, as incorporated in the two sections of 
the Revised Statutes above cited. 

If the relators had been indicted and were 
in custody solely for acts done in pmrsuance 
of this statute, I agree with the learned dis- 
trict judge, hi the elaborate and able opinion 
which he has filed In the case, that they 
could be properly discharged on habeas cor- 
pus. The cases referred to by him f uUy sup- 
port his judgment on this point. U. S. v. 
Jailer of Fayette County [Case No. 15,468]; 
Ex parte Robinson [Id. 11,931]; Ex parte 
Jenkins [Id. 7,259]; In re Neill [Id. 10,089]; 
Ex parte Smith [Id. 12,968]; Ex parte 
Bridges [Id. 1,862]; U. S. v. Morris [Id. 15,- 
811]; Ex parte Robinson [Id. 11,935]. 

If the identity of the act which forms the 
basis of the indictment with the act done in 
piu-suance of the United States statute ap- 
peared on the face of the record, there seems 
to be no doubt so- to the power of the federal 
court or judge, xmder the legislation of con- 
gress, to discharge the prisoner on habeas 
corpus. Ex parte Bridges [supra]. If this 
identity does not thus appear, the cases 
above cited establish a settled construction 
of the existing statute relating to the writ of 
habeas corpus, that this may be shown by 
proofs aliunde. Testimon;^ on this subject 
was introduced before the district judge by 
the relators and by the respondent; and the 
same evidence is now before the circuit 
court. The district judge found, as a mat- 
ter of fact, that all that was done by the re- 
lators witliin the territorial limits of Nebras- 
ka, was done by them under and in pm'su- 
ance of the act of congress. In other words, 
he found as a fact that the purpose of the re- 
lators not to convey and deliver Blair to the 
proper authorities in Illinois, under the 
requisition, was formed after they had left 
the state of Nebraska, and not until they 
had reached the city of St. Louis. And thus 
finding, he held that their acts could not, 
by "relation," reach back to the time when 
they originally received Blair at Lincoln, in 
Lancaster county, Nebraska, so as to make 
them guilty of the crime of kidnapping with- 
in the last named county. I have read all 
the proofs in this case with attention and 
care; and while I admit that there is much 
conflicting testimony, I am constrained to 
differ with my learned brother as to wliat it 
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ouglit to be taken (on such a hearing as this) 
as establishing, or as tending to establish, 
with such cogency as to make it proper to 
withdraw the case from the state tribunals 
by means of the writ of habeas corpus. 

Upon the i)roofs before me, I am not satis- 
fied that the relators kept withm the scope of 
their duty under the requisition, or acted in 
pursuance of it. On the contrary, it seems 
to me that there is strong ground to main- 
tain and believe that the procuring of the in- 
dictment against Blair in Chicago, the ap- 
plication for the requisition, and for the ar- 
rest of Blair, and the taking of him out of 
the state of Nebraska, and to England, were 
all part of a plan, formed beforehand, to ef- 
fect this precise result, and that it was not 
the intention of the relators, at any time, to 
take their prisoner, under the requisition, to 
the state of Illinois to answer to the in- 
dictment If so, it is dear that the relators 
could not justify their acts under sections 
5278 and 5279 of the Revised Statutes, and 
they ought, in this event, to answer to the 
criminal justice of the state whose laws they 
have violated. 

There is no provision of law for the re- 
moval of such a case as that of the indict- 
ment against the relators to a court of the 
United States for trial. Where it is dear 
that the imprisonment under the state au- 
thority is for an act done in ptursuance of 
federal authority and warranted by it, it 
may be conceded that the federal judicial 
tribunals or judges may, on habeas corpus, 
discharge the prisoner from custody. But this 
should appear with reasonable certainty to 
justify a federal court or magistrate in with- 
drawing the case in this summary manner 
from the jurisdiction of the state court. If the 
latter court proceeds with it and denies the 
party any of the rights given or secured by 
the constitution, laws, or authority of the 
United States, he has a remedy by a writ 
of error In the supreme court of the United 
States. Rev. St § 709. 

An order will be entered in this court re- 
versing and setting aside the order of the dis- 
ti'ict judge discharging the relators from the 
custody of the respondent Ordered accord- 
ingly. 
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Case TiTo. S,120. 

BULL V. SOUTHPEELD. 

[14 Blatchf . 216.] ^ 

Circuit Court, E. D. New York. May 16, 1877. 

Municipal Corpokations — Bonds. 

The provisions of the act of the legislature of 

New "York, passed May 5th, 1870, incorporating 

the village of Edgewater, Richmond county, 

are so repugnant to the provisions of the act of 

May 11th, 1869, authorizing the issuing of 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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bonds by certain towns, that the town of South- 
field, in Richmond county, was excepted from 
the operation of the act of 1869, and the act of 
1869 was repealed so far as that town was 
concerned, and bonds purporting to have been 
issued by that town under the act of 1869, after 
the passage of the act of 1870, are void, because 
such bonds were issued without authority of 
law. 

[At law. Action by Ai-chibald H. Bull 
against the town of Southfield. Judgment 
for defendant] 

John A. Foley, for plaintifif. 
George J. Greenfield, for defendant 

• BENEDICT, District Judge. This action 
is brought to recover the amount of sevei'al 
coupons for interest which have been de- 
tached from bonds issued by the supervisor 
of the town of Soutbfield, Richmond county, 
In the year 1871, for the piurpose of raising 
money to be expended in repau-ing, grading^ 
or macadamizing certain roads and avenues. 
The liabilily of the town of Southfield to pay 
these coupons is denied, upon the ground, 
that the bonds to which they were attached 
were issued without any authority of law, 
and are, therefore, void. It is not doubted: 
tliat the liability of the town depends upon 
whether the authority tp issue such bonds 
can be found on the statutes of the state,, 
for, without authority derived from law, no 
town can be charged with such liability by 
the oflicers thereof. The requisite authority 
is claimed to be conferred by chapter 855 of 
the Laws of 1869, and the bonds themselves, 
recite that they are issued under and pur- 
suant to that statute. The question I am 
thus called on to determine is, not whether 
certain forms or preliminary proceedings re- 
quired by law on the part of the town have- 
been duly complied with, but whether, under 
any circumstances, the authorities of the 
town of Southfield had, at the time these 
bonds were issued, legal authority to raise 
money upon the credit of that town, for the 
purposes stated in these bonds. The &sist- 
ence of such authority is denied upon sev- 
eral grounds. " One ground is based upon the- 
fact that the bonds, upon their face, dedare 
that the object of their issue was to repair, 
grade, or macadamize Vanderbilt avenue^ 
when that avenue is whoUy located in the 
town of Middleton, and no part of it is with- 
in the limits of the town of Southfield. A 
second gi*ound is, that the act of May 5th^ 
1870, incorporating the village of Edgewater, 
in effect excepted the town of Southfield 
from the operation of chapter 855 of the 
Laws of 1869, and in law worked a repeal 
of the act of 1869, so far as the town of 
Southfield is concerned. 

There is no difCerence of opinion in re- 
gard to the principles upon whidi such ques- 
tions as these are to be determined. In a 
case like this, where there has been an ad- 
vance of money upon the faith of bonds is- 
sued by the authorities of the town, and the 
money has been actually expended by such 
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authority, there are no considerations of 
equity calling for any sti*etching of the law, 
in order to enable the town to avoid pay- 
ment. Furthermore, the case, in one as- 
pect, turns upon a question of the repeal of 
a statute by implication, and such repeals 
are never favored. In this case, if ever, i± 
is the duty of the court to so construe the 
two statutes involved in the conti'oversy that 
both can stand, if such a coui'se is possible. 
On the other hand, it is not to be forgotten 
that the protection of the property of the 
town resides in the statutes enacted for that 
purpose, and the town has an undoubted 
right to decline to be bound by any contract 
not authorized by law to be made in its be- 
half. With these considerations in view, I 
have examined the second ground of opposi- 
tion on the part of the town, above stated, 
and I proceed now to determine whether the 
provisions of the act of 1870, incorporating 
the village of Edgewater, are so inconsistent 
with and repugnant to the provisions of the 
act of 1869, as to require the decision that 
the town of Southfield is excepted from the 
operation of the act of 1869, and that, so 
far as the town of Southfield is concerned, 
the act of 1869 had been repealed when these 
bonds were issued. 

The point has been taken, that the act of 
1869, when enacted, did not apply to the 
town of Southfield, because of existing laws 
of special character relating to the village 
of Edgewater; but, for the purposes of this 
decision, I shall assume that all the towns 
and counties in the state were within the 
scope of the act of 1869, save only those ex- 
cepted by the act itself, viz., New York and 
Kings. I also assume that the act of 1S39 
■confers sufficient authority for the issue of 
these bonds, provided the act was in force 
at the time. 

The provisions of the act of 1869, relied on 
by the plaintiff, are as follows: "Section 1. 
The boards of supervisors of each county in 
this state, except New York and Kings, shall 
have power, at their annual meeting, or at 
any other regular meeting, to authorize the 
supervisors of any town in such county, by 
and with the consent of the commissioners 
of highways, town clerk and justices of the 
peace of such town, to borrow such sum of 
money, for and on the credit of such town, 
as the said town officers may deem neces- 
sary, to build or repair any road or roads, or 
bridge or bridges, in such town, or which 
shall be partly in such town and partly in an 
adjoining town; * * * and the said board 
of supervisors shall have power to prescribe 
the form of obligation to be issued on any 
such loan, and the time and place of pay- 
ment; * * * and it shall be their duty, 
from time to time, as the said obligations 
shall become due and payable, to impose up- 
on the taxable property of such town, suffi- 
cient tax to pay the said principal and inter- 
est of such obligations, according to the terms 
and conditions thereof." The obvious inten- 



tion of these provisions of law was to au- 
thorize, the officers of towns, in behalf of the 
town, to determine upon the building or re- 
pairing of any road or street within the 
town, that they might deem necessary to be 
Ituilt or repaired upon the credit of the town, 
and to borrow the money needed for such 
pm-pose, for the town, on the credit of the 
town, provided the supervisors of the county 
should give their sanction to the proceeding. 
According to the act, the town authorities 
named therein must determine the amount 
of the expenditure to be made and the neces- 
sity therefor, and they are to expend the 
money, when raised, tor the town, but they 
cannot borrow the money upon the credit of 
the town unless authorized to do so by the 
supervisors of the coimty. The power to 
borrow money, here conferred, plainly is de- 
pendent upon the power to determine upon 
the necessity, amoimt and manner of tlie ex- 
penditure, and the power is confined to bor- 
rowing, upon the credit of the whole town, 
a sum to be raised by tax upon the taxable 
property of the whole town. There is no 
power to borrow for, or to tax, a part of a 
town. If, then, it be ascertained that, since 
the passage of the act ot 1869, all jurisdiction 
over the roads of any part of the town of 
Southfield has been taken away from the 
authorities of that town, so that they no 
longer have power to determine upon the 
repairing of roads in such part, or to expend 
money therefor, the conclusion must follow, 
that, so far as the town of Southfield is con- 
cerned, the act of 1869 no longer confers au- 
thority upon the officers of the town to bor- 
row money to be expended on such roads. 
Turning now to the act of 1870, which incor- 
porates a village whose limits extend over 
part of the town of Southfield and over part 
of the town of Middleton, it is at once seen, 
that, with regard to the roads and avenues 
of that part of the town within the limits of 
the village of Edgewater, the town officers 
have been deprived of all juiisdiction what- 
ever. Some of the provisions of this statxite 
may here be mentioned, to show how abso- 
lutely the power to interfere with the roads 
in this locality, or to tax the town for their 
repau% has been taken away from the town 
officers. Thus section 1 of title 9 of the act 
provides, that the board of ti'ustees (of the 
village) shall have the sole control and man- 
agement of the roads, avenues, streets and 
public places of the village, and of the con- 
stx'uction, drainage, repair and improvement 
of the same, with sole power, by subdivi- 
sion 2, to keep the same in good repair, to 
macadamize the same, to change the grade 
of, or otherwise improve, the same; by subdi- 
vision 4, to direct any sidewalk, upon any 
street, avenue or highway of said village, to 
be flagged; and, by subdivision 13, to deter- 
mine the lines of all roads, avenues, sti'oets 
and public places of the village. Section 9 of 
title 15 makes it the duty of the village trus- 
tees to cause a topogi-aphical survey and map 
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of the village to be made, showing the lines 
and width of aU streets and avenues, and 
showing and establishing the grades of such 
streets and avenues, with power to the trus- 
tees, "in their discretion, to direct the altera- 
tion of any gi-ade." Title 8 provides a street 
commissioner to be "under the direction of 
the trustees," who shall determine what ac- 
tion, if any, shall be taken as to any street, 
avenue or highway in said village. Title 12, 
§ 1, provides that the village trustees shall 
have power to raise annually, by taxation 
upon the taxable inhabitants of the village, 
and the property therein liable to taxation, 
such sum of money as they shall deem prop- 
er to be expended for roads and improve- 
ments, with the proviso, that the amount 
raised in any one year shall not exceed a 
specified sum, except in certain special cases. 
By section 7 of title 13 the village trustees 
ai-e required, in each year, at or before the 
time at which they shall determine the 
amoimt of village tax to be levied for that 
year, to make a formal budget and appropvi- 
ation of the moneys f^o to be raised, to the 
pm-pose, among others, of "repairs of 
streets." By section 4 of title 12 all taxes 
and assessments authorized by the act are 
made a first lien upon the lands upon which 
the same shall be imposed or assessed, and 
until paid by the owner of the land. The 
grading and macadamizing of the streets 
and avenues in this part of the town are, 
by this act, classed as improvements, and 
the act requires that expenses of this char- 
acter shall be assessed upon and borne by 
the property benefited thereby. The power 
"to cause avenues and streets to be opened, 
extended, widened, regulated, paved, macad- 
amized, or covered with broken stone," "and, 
generally to make such other improvements 
in and about the streets, avenues and public 
squares of the village, as the public wants 
and conveniences may require," is conferred 
upon the village trustees by section 1 of title 
10, while section 1 of title 15 provides that 
"the village shall constitute a separate road 
disti-ict, under the direction and supervision 
of the trustees of said village, and free from 
any interference or control by any other offi- 
cers or persons." The legal effect of these 
provisions is to declare that the roads and 
streets in that part of the town of Southfleld 
which lies within the limits of the village of 
Bdgewater, are to be repaired, graded and 
macadamized when and in such manner as 
shall be determined on by the trustees of 
Edgewater, at the expense of the village, 
and not at the expense of the town, nor can 
any tax be levied upon the town for such a 
pm-pose. It cannot be supposed that the !eg- 
islatm*e intended to confer powers like these 
upon the village trustees, and at the same 
time permit the same powers to be exercised 
by the town authorities. Indeed, the act ex- 
pressly declares the contrary, when it for- 
bids "any interference or control by any 
other officers or persons;" and it is evident. 
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from the nature of the powers, that it would 
be impossible for such powers to be exer- 
cised concurrently by the town officers and 
the village trustees. Furthermore, by titl^ 
13, § 3, of the act of 1870, the power to bor- 
row money upon the credit of the viUage is 
limited; and by section 4 the trustees are 
forbidden to contract any indebtedness, or 
incm- any liability, for the payment of mon- 
ey, in any year, beyond the revenue of that 
year, except as expressly permitted by the 
act itself. These provisions forbid the idea 
that it was the intention to leave the author- 
ities of the town of Southfield with unlimited 
authority to impose upon the same locality 
an unlimited debt for the very same pur- 
poses. It seems impossible, therefore, for the 
act of 1869 and the act of 1870 to be opera- 
tive at the same time, in the locality under 
consideration; and the conclusion is forced, 
that the legal effect of the act of 1870 was 
to remove the town of Southfield from the 
operation of the act of 1869, as effectually 
as were the counties of New York and Kings, 
by the express terms of the latter act. 

Under this view of the effect of the act of 
1870, the fact that the trustees of the vil- ' 
lage of Bdgewater consented to the exercise 
by the town authorities of the authority 
which they assumed to exercise by virtue of 
the act of 1869, when they issued the bonds 
in question, is whoUy immaterial. The con- 
sent of the village trustees could not create 
a power when no such power existed, and 
the existence of the power has not been 
claimed, except by virtue of the act of 1869. 
Nor does it avail, that it appears on the face 
of the bonds that the money raised thereby 
might be expended on the Richmond road, 
which is outside the village limits and partiy 
in the town of Southfield. The considera- 
tion of the bonds is entire and not separable. 
The illegal part thereof vitiates the whole; 
and, moreover, the bonds disclose their ille- 
gality upon their face, for they recite that 
they are issued in pursuance of chapter 855 
of the Laws of 1869, for the purpose of re- 
pairing, regulating and macadamizing cer- 
tain streets, which statute^ as has been seen, 
had ceased to be operative in the town of 
Southfield, and could confer no power to 
pledge the credit of that town for the re- 
pairing, grading or macadamizing of any 
street whatever. 

Entertaining these views in respect to the 
effect of the Act of 1870, it is unnecessary 
for me to pass upon the other grounds taken 
in behalf of the town, and it becomes my 
duty to declare the coupons upon which this 
action is brought to be void, for the reason 
that the bonds to which they were attached 
were issued without any authority of law- 
Judgment must, therefore, be for the defend- 
ant. 
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BULLAED T. BELL. 

" [1 Mason, 243.] ^ 

Circuit Court, D. New Hampshire. Oct. Term, 
1817. 

Debt — Actios by Holder of DisnosoRED Bask 
Note — Banks — Liability of Stockholder — 
Limitations. 

1. Debt lies in faTor of a holder of a dishon- 
ored bank note, against a stockholder in the 
bank, to recover the amount of the note, un- 
der the provisions of the bank charter, making 
the stockholders personally liable for such note 
in such a case. 

2. Semble, that debt lies in all cases, where a 
sum certain is due to the party, although it 
arise from a collateral undertaking. 

[Cited in U. S. v. Lyman, Case No. 15,647-] 
[See note at end of ease.] 

3. Upon a bank note, payable to W. Pitt, or 
bearer, the circuit court has jurisdiction to en- 
force payment, in favor of a holder who is a 
citizen of another state, although it is. not 
shown, that W. Pitt is a fictitious person, or 
a citizen of another state; the prohibition of 
the act of the 24th September, 1789, e. 20, § 11 
[1 Stat. 78], not applying to such a note. A 
bank note payable to W. Pitt, or bearer, is in 
eifect payable to the bearer; and, as between 
any bona fide holder and the bank, such holder 
is to be deemed the bearer, to whom the bank 
is originally liable. A fortiori, the holder may 
maintain a suit against a stockholder upon de- 
fault of payment of such note under such 
statutable provision. The statute of limita- 
tions of New Hampshire (which is, in this re- 
spect, a transcript of the statute 21 Jac. L c. 
16) does not apply as a bar to an action of debt 
upon such statutable provision, for it is not 
founded upon any contract or lending without 
specialty. 

[Cited in Halsted v. Lyon, Case No. 5,968; 
U. S. v. Piatt, Id. 16,054a; Towne v. 
Smith, Id. 14,115; Brown v. Noyes, Id. 2,- 
023; Phillips v. Preston, 5 How. (46 TJ. S.) 
291; Clarke v. Janesville, Case No. 2,854; 
Hill V. Winne, Id. 6,503; Noell v. Mitchell, 
Id. 10,287; Bushnell v. Kennedy, 9 Wall. 
(76 U. S.) 391; Cooper v. Thompson, Case 
No. 3,202; Halsey v. Township of New 
Providence, 3 Fed. 367; Thompson v. Per- 
rine, 106 U. S. 592, 1 Sup. Ct. 567, 568; 
Andrews v. Bacon, 38 Fed. 778; Jones v. 
Shapera, 6 C. C. A. 423, 57 Fed. 462. Ap- 
plied in Barling v. Bank of British North 
America, 1 C. 0. A. 510, 50 Fed. 262.] 

[See Wood v. Dummer, Case No. 17.944; 
Bank of Kentucky v. Waster, 2 Pet. (27 TT. 
S.) 318; Koell v. Mitchell, Case No. 10,287; 
Varner v. West, Id. 16,885.] 

At law. Debt on a liability created by 
statute. The declaration contained a varietj'^ 
of counts, founded on different bank notes; 
but the material counts were as follows: 

1st Count. For that by a certain statute 
of the state of New Hampshire, passed on 
the 18tU day of June, 1806, which statute 
now remains in full force, a ceitatn corpora- 
tion or banking company was established, by 
the name of the "President, Directors, and 
Company of the Hillsboroujjb Bank." And 
in the said statute, it is among other things 
enacted, that all bills issued from the bank 
aforesaid, and signed by the president, shall 
be binding on said coi-poration. And in the 

* [Reported by William P. Mason, Esq.] 



said statute it is among other things also en 
acted, that if said corporation shall, at any 
time thereafter, divide their stock, previous 
to the payment of all their bills, or shall re- 
fuse or neglect to pay any of their bills when 
presented for payment in the usual manner, 
the original stockholders, their successors, as- 
signs, and the members of said corporation, 
shall, in their private capacities, be jointly 
and severally liable to the holder of any bill 
or bills, issued by the said corporation, for 
the payment thereof, as by the record of the 
said act, a copy whereof, duly authenticat- 
ed, is here in court to be produced, at large 
appears. And the said Samuel Bell, on the 
17th day of October, 1806, was, for a long 
time before had been, and ever since hath 
been, and now is, an original stockholder in 
the said bank, and a member of the said cor- 
poration, and subject to the liabilities by the 
said statute created, to wit, at Chester afore- 
said. And afterwards at Amherst, afore- 
said, to wit, on the day and year last above- 
mentioned, the president, directors, and com- 
pany, for a good and valuable consideration 
then and there by tbem received, made, is- 
sued, and passed their certain bill or note, 
commonly called a bank-bill, of that date, 
signed by Samuel Bell, as president, and 
countersigned by D. Holmes, as cashier of 
said corporation, for and in behalf of said 
corporation; and in and by the said bill, the 
president, directors, and company aforesaid, 
promised one W. Pitt, to pay him, or bearer, 
the sum of ten dollars on demand. And aft- 
erwards, to wit, on the 23d day of Septem- 
ber, 1809, the said bill came into the hands 
and possession of the said Silas Bullard, for 
a good and valuable consideration, by him 
then and there paid. And thereafter, to wit, 
on the day and year last mentioned, at Am- 
herst aforesaid, the said Bullard, being* the 
lawful holder and bearer of the said bill, and 
exclusively entitled to receive the money due 
thereon, presented the same, then unpaid, at 
the banli, or office of discount and deposit of 
said corporation, in the usual manner, for 
payment; and then, and there, as holder or 
bearer of said bill, as aforesaid, demanded of 
the said president, directors, and company, 
payment of the same; whereby they became 
liable to pay the same bill to the said Silas 
Bullard according to the tenor thereof; but 
the said president, directors, and company, 
weU knowing all the premises, then and 
there refused to pay the same, and have nev- 
er since paid the same or any part thereof, 
whereby, and by force of the statute afore- 
said an action accrued to the said Bullard, 
to recover and receive of the said Samuel 
Bell, to his private capacity, the amount of 
said bill and his damages by reason of the 
detention thereof- And afterwards, on the 
18th day of October, in the year last men- 
tioned, at said Amherst, the said Silas Bul- 
lard requested the said Samuel Bell to pay the 
same bill, and the interest thereon; but the 
said Samuel Bell, then and there refused to 
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pay the same, and hath never paid the same, 
or any part thereof; but wilfully and injuri- 
ously neglects so to do, contrary to the" form 
of said statute in such case provided, and 
the laws of the said United States. 

2nd Count. For that by a certain statute 
of the state of New Hampshire, passed on 
the 18th day of Tune, 1806, which statute 
now remains in full force, a certain corpora- 
tion or banking company was established, by 
the name of the "President, -Directors, and 
Company of the Hillsborough Bank." And 
in the said statute it is among other things 
enacted, that all bills issued from the bank 
aforesaid, and signed by the president, shall 
be binding on^aid corporation. And in the 
said statute, it is among other things also en- 
acted, that if said corporation shall at any 
time thereafter divide their .stodi, previous to 
the payment of all their bills; or shall refuse 
or neglect to pay any of their bills, when 
presented for payment in the usual mannei*; 
the original stockholders, their successors, 
assigns, and the members of said corpora- 
tion, shall, in their private capacities, be 
jointlj'- and severally liable to the holder of 
any bill or bills issued by the said corpora- 
tion, for the payment thei*eof ; as by the rec- 
ord of the said act, a copy whereof, duly au- 
thenticated, is here in court to be produced, 
at lai'ge appears. And the said Samuel Bell, 
on the 17th day of October, 1806, was, for a 
long time before had been, and ever since 
hath been, and now is, an original stockhold- 
er in the said bank, and a member of the said 
corporation, and subject to the liabilities by 
the said statute created, to wit, at Chester 
aforesaid. And afterwards at Amherst afore- 
said, to wit, on the day and year last above- 
mentioned, the said president, directors, and 
company, for a good and valuable considera- 
tion, then and there by them received, made, 
issued and passed their certain bill or note, 
commonly called a bank bill, of that date, 
signed by Samuel Bell, as president, and 
countersigned by D. Holmes, as cashier of 
said corporation, for and in behalf of said 
corporation; and in and by said bill, the pres- 
ident, directors, and company aforesaid, 
X)romised one W. Pitt to pay him, or bearer, 
the sum of ten dollars on demand. And 
afterwards, to wit, on the 23d day of Septem- 
ber, 1809, the said bill came into the hands 
and possession of the .said Silas Bullard, for 
a good and valuable consideration by him 
then and there paid. And thereafter, to wit, 
on the day and year last mentioned, at Am- 
herst aforesaid, the said Bullard, being the 
lawful holder and bearer of the said bill, and 
exclusively entitled to receive the money due 
thereon; and the same bill being then and 
there wholly unpaid; the said corporation di- 
vided their stock and funds among the sev- 
eral members of said corporation, they well 
knowing that outstanding bills and notes to 
a large amount were unpaid, particularly the 
bill aforesaid, and intending to injure and de- 
fraud the said Bullard in his just rights, and 
4FED.CAS. — 40 



claim aforesaid upon said corporation; 
whereby, and by force of the statute afore- 
said, an action hath accrued to the said Bull- 
ard, to have and recover of the said Bell, im 
his private capacity, the amount of the said 
bill in this count mentioned, and his damages- 
to be adjudged to him by rea,son of the deten- 
tion of the same. Xet ttie said Samuel BelV 
though requested to pay the same, to wilv 
at Amherst aforesaid, on the day and year- 
last above-mentioned, and on divers other 
days there, hath never paid the same, but 
neglects and refuses so to do, contrary to 
the form of the statute aforesaid, in such 
case made and provided, and the laws of the- 
.said United States. 

3d Count. For that by a certain statute of 
the state of New Hampshire, passed on the 
18th day of June, 1806, which statute now re- 
mains in full force, a certain corporation or 
banking company was established by the 
name of the "President, Directors, and Com- 
pany of the Hillsborough Bank." And in 
the said statute it is among other things en- 
acted, that all bills is.sued from the bank 
aforesaid, and signed by the president, shall 
be binding on sg.id corporation. And in the 
said statute it is among other things also 
enacted, that if said corporation shall at any 
time thereafter divide their stock, previous to 
the payment of all their bills; or shall refuse 
or neglect to pay any of their bills, when pre- 
sented for. payment in the usual manner, the 
original .stockholders, their successors, as- 
signs, and the members of said corporation, 
shall in their private capacities be jointly and 
severally liable to the holder of any such biE 
or bills, issued by the said corporation for 
the payment thereof, as by the record of the 
said act, a copy whereof, duly authenticated,, 
is here in court to be produced, at large ap- 
pears. And the said Samuel Bell, on the 
17th day of October, 1806, was, for a long^ 
time before had been, and ever since hath 
been, and now is, an original stockholder 
in the said bank, and a member of the said 
corporation, and subject to the liabilities of the 
said statute created, to wit, at Chester afore- 
said. And afterwards, at Amhei*st afore- 
said, to wit, on the day- and year last above- 
mentioned, the said president, directors, and 
company, for a good and valuable considei'a- 
tion, then and there by them received, madCr 
issued, and passed their certain bill or note,, 
commonly called a bank bill, of that date, 
signed by Samuel Bell, as president, and 
countersigned by D. Holmes, as cashier of 
said corporation; and in, and by said bUl, 
the president, directors, and company afore- 
said, promised one TV. Pitt to pay him, or 
bearer, the sum of ten dollars on demand. 
And afterwards, to wit, on the 23d day of 
September, 1809, the said bill came into the 
hands and possession of the said Silas Bul- 
lard, for a good and valuable consideration, 
by him then and there paid. And thereafter, 
to wit, on the day and year last mentioned, 
at Amherst aforesaid, the said Bullard, being- 
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the lawful holder and bearer of the said bill, 
and exclusively entitled to receive the money 
due thereon, presented the same then unpaid, 
at the bank, or oflace of discount and deposit 
of said corporation, in the usual manner, for 
payment, and then and there, as holder or 
bearer of said biU as aforesaid, demanded of 
the president, directors, and company pay- 
ment of the same, whereby the said president, 
directors, and company became liable, and 
then and there refused to pay the same to 
the said SQas Bullard. And afterwards, to 
wit, on the 12th day of August, ISll, the said 
Silas Bullard, having brought his action up- 
on the said note or bill, recovered judgment 
thereon, before Seth Wheeler, Esq., one of 
the justices of the peace within and for the 
county of Hillsborough, in said state of New 
Hampshire, duly commissioned and author- 
ized there, to take cognizance of said action, 
for the sum of eleven dollars and nine cents 
damage, and ten dollars and fifty cents, 
costs of suit, as by the record of said judg- 
ment, a copy of which, duly authenticated, 
is here in court to be produced, fully appears; 
which judgment is now in full force and not 
annulled, reversed, satisfied, qr appealed from, 
of all which the said Samuel BeU had due 
notice; whereby, and by force of the statute 
aforesaid, an action hatti accrued to the said 
Bullard, to have and recover of the said 
Samuel Bell, in his private capacity, the said 
several sums, amounting to the sum of twen- 
ty-one dollars and fifty-nine cents, and his 
damages, by reason of the detention of his 
said debt, to be adjudged to him. Yet, 
though requested to pay the same judgment 
or bill, the said Samuel Bell refuses and neg- 
lects to pay the same, conti-ary to the form 
of the statute aforesaid, in such ojise provid- 
ed, and the laws of the United States. 

At the last May term of the court, a mo- 
tion was made by Mason and Smith for the 
defendant, to dismiss the suit, for want of 
jurisdiction; and they contended, that the 
case fell within the exception as to promis- 
sory notes and choses in action, in the 11th 
section of the judicial act of 24th of Sep- 
tember, 1789, c. 20. They ai'gued in sub- 
stance as follows. The courts of the United 
States, having only a limited jurisdiction, the 
rules applicable to inferior courts as to ju- 
risdiction, have been applied to them. The 
plaintiff must state all that is necessary to 
give jurisdiction. This is an action by an 
assignee to recover the contents of a promis- 
sory note. The judgment and satisfaction 
would be payment of the note, and the bank 
would thereby be discharged. The declara- 
tion describes a note payable to W. Pitt or 
bearer, and states, that the bank on a certain 
day (17th of October, 1806,) for a valuable 
consideration, made, issued, and passed the 
same note; and that afterwards, to wit, on 
the 23d of September, 1809, the same note 
came into the possession of the plaintiff, for a 
valuable consideration by him then and there 
paid. It is necessarily to be inferred from 



the declaration, that the bank delivered the 
note to some person other than the plaintiff; 
and it does not appear, that such person 
could maintain an action in this court Per- 
haps the plaintiff might have declared other- 
wise, and stated enough to have maintained 
the jurisdiction. The plaintiff is an assignee 
within the meaning of the statute. A note 
payable to A B, or bearer, is assignable by 
delivery. The delivery of such notes is an 
assignment, as much as an endorsement is of 
notes payable to order. Kyd, Bills, 40; Chit 
Bills, 115. In a declaration on a note pay- 
able to bearer, the averment is, "A B as- 
signed over and delivered the note to the 
plaintiff." Id. 245. If in ca§e of notes and 
bills payable to bearer, it is held, that no 
averment concerning the original party is 
necessary, aU such notes and bills may be 
sued in the courts of the United States, which 
was not the intention of the statute; and 
they farther cited Montalet v. Murray, 4 
Cranch [8 U. S.] 46; Sere v. Bitot, 6 Cranch 
[10 U. S.] 332. 

Pitman and D. Davi.s, for piaintiff. 

The suit is within the jm'isdiction of the 
court The parties are citizens of different 
states; and if the case be within the ex- 
ception of the 11th section of the statute, 
it is for the defendant to make it out by 
plea. But this case is not within the excep- 
tion. The bank notes were in effect payable 
to bearer; and it is not averred in the decla- 
ration, that they were even passed to "W. 
Pitt" In point Of fact we all know it is 
otherwise; and the name in the notes is 
merely formal. All bank notes are made 
payable to some person or bearer, but it 
never was supposed, that any such person 
had an interest in the bill. But the present 
action is not founded on the bank note; that 
is merely inducement to the action. The 
plaintiff had no right of action against the 
defendant, imtil after a demand made by 
him at the bank, and a refusal of payment. 
The liability of the defendant to pay the 
plaintiff is an original liability created by 
statute, and not by an assignment. The 
plaintiff is not suing as assignee of tlie note. 
A bank note is very different from a com- 
mon promissory note. It passes by delivery, 
and is considered as cash. There can he 
but two original parties to a bank note, the 
bank itself and the bearer. "W. Pitt" is 
a mere fictitious party, and had no right to 
assign the note. 

Before STORY, Circuit Justice, and SHER- 
BURNE, District Judge. 

STORY, Circuit Justice. The language of 
the 11th section of the judicial act (Sept 24, 
1789, e. 20) is: "Nor shall any district or 
circuit court have cognizance of any suit to 
recover the contents of any promissory note, 
or other chose in action, in favor of an as- 
signee, unless a suit might have been prose- 
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cuted ia such court to recover the said con- 
tents, if no assignment had been made; ex- 
cept in cases of foreign bills of exchange." 
Assuming that congress have authority un- 
der the constitu-tion to create such an ex- 
ception in suits between citizens of difEerent 
states, upon which, if the question were new, 
I should entei'tain great doubt, though au- 
thorities have certainly gone a great way to 
recognize it,— [Montalet v. Murray] 4 Cranch 
[8 U. S.] 46; [Sere v. Pitot] 6 Cranch [10 U. 
S.] 332,— yet to bring the cas© within the ex- 
ception, the action must not only be founded 
on a chose in action, but It must be assigna- 
ble; and the plaintiff must sue in virtue of 
tin assignment. A note payable to bearer, 
is often said to be assignable by delivery; 
but in correct language there is no assign- 
ment in the case. It passes by mere deliv- 
ery; and the holder never makes any title 
by or through any assignment, but claims 
merely as bearer. The note is an original 
promise by the maker to pay any person, 
who shall become the bearer. It is, there- 
fore, payable to any and every person, who 
successively holds the note bona fide, not 
by virtue of any assignment of the promise, 
but by an original and direct promise, mov- 
ing from the maker to the bearer. See 
•Gibson v. Minet (Lord 0. B. Eyre's opinion) 
1 H. Bl. 606; Grant v. Vaughan, 3 Burrows, 
1516. The case is still stronger in relation 
to bank notes; for in the common transac- 
tions of life they pass by delivery as cash. 
When made payable, as in the present case, 
■to "TV. Pitt or bearer," nobody supposes that 
they are payable to a real person, who there- 
by acquires an interest in them. It is no- 
torious, that such names are fictitious; and 
■the whole objects of the banks would be de- 
feated, if the holder coxild not entitle himself 
to recover upon them, without showing an 
assignment, or delivery, from the fictitious 
person. They pass out of, and into, the 
bank a thousand times; and are always un- 
derstood to be payable to the bearer, who- 
ever for the time being he may be, and to 
, no one else. And even if "W. Pitt" were a 
real person in this case, it would not change 
the nature of the suit; for the note -would 
stiU be payable to the bearer, although he 
never claimed by or through "W. Pitt;" 
since it is payable in the altematiye, and 
not to "W. Pitt" absolutely. Even a pay- 
ment to "W. Pitt" would be no discharge of 
it as against a subsequent bearer, bona fide, 
for a valuable consideration; for bank notes 
payable to bearer, are always deemed good, 
while they remain in circulation, notwith- 
standing they have been presented to the 
bank and paid by the bank. In my judg- 
ment it is perfectly clear, that the words of 
the statute were never meant to apply to 
notes payable to bearer. In such a case it 
is impossible for any court to say, to whom 
in partictdar the notes are originally paya- 
ble; for no person in rerum natura is speci- 
fied; and they are just as much directly 



payable to the last, as to the first person, 
who answers the description of bearer. The 
statute is intended to apply only to prom- 
ises made to persons in esse, haying a certain 
and fixed character of citizenship, or alien- 
age; and who might technically make an as- 
signment, and sue and be sued. 

But the present action is not foxmded on 
any assignment. It is an original action 
created by the statute between the present 
parties, and never had any existence be- 
tween any other parties. The debt, which 
the plaintiff claims from the defendant, is 
a sum, which the latter never owed to any 
other person. It is a chose in action, orig- 
inally vested imder the statute in the pres- 
ent plaintiff, and which has never been as- 
signed. To be sure, a title to the bank 
notes stated in the declaration forms an in- 
gredient in his case; but it is not all of his 
case. It is but matter of inducement to his 
action. How then is it possible for the 
court to say, that it has not jurisdiction of 
this case, when the parties are citizens of 
different states, and there never has been 
an assignment of the present cause of ac- 
tion, and the original parties in -whom it 
first vested are before the court? Neither 
the district judge nor myself have the slight- 
est hesitation in overruling the motion. 

The defendant then pleaded, 1st The gene- 
eral issue nU debet 2dly. The statute of 
limitations. To the latter plea there was a 
general demurrer and joinder. 

Pitman, for plaintiff, in support of the 
demurrer. 1st The statute of limitations ap- 
plies only to actions of debt, groxmded upon 
any lending or contract -without specialty. 
This action, we say, is not grounded upon 
any lending or contract, and so is not within 
the statute; or it is grounded upon a lending 
or contract, but not -without specialty, being 
grounded upon a statute, which is a special- 
ty. Jones V. Pope, 1 Saund. 34; Hodsden v. 
Harridge, 2 Saund. 66; Warren v. Consett, 2 
Ld. Eaym. 1502; Com. Dig. tit "Temps," G 
15. It seems, however, to be admitted, that 
if the action of debt lies, this case is not 
within the statute. 1st, debt lies, xmless it 
be on account of the thing demanded; or, 
2dly, unless it be from the nature of the 
ground and cause of action. 

1st As to the nature of the thing demand- 
ed. This is a sum of money certain in itself, 
or -which may be rendered certain by an 
averment 1 Chit PI. 101, 113. In page 113, 
Chitty says: "Though debt is sustainable up- 
on a simple contract, a specialty, a record, or 
a statute, yet it lies only for the recovery of 
a siun of money in numero, and not where 
the damages are unliquidated, and incapable 
of being reduced by averment to a certain- 
ty." ThCTe is nothing, therefore, in. the na- 
ture of the thing demanded which renders 
debt in this case improper, but, on the con- 
trary, the nature of the thing demanded 
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points this out as the proper form of action, 
unless til ere is something in the natm'e of the 
gi'ound and cause of action which forbids it. 
2dly. As to the ground or cause of action. 
The action of debt is a proper remedy, where 
a determinate sum of money is due from one 
man to another. 2 Bl. Comm. 465; 3 Bl. 
Comm. 154. Anciently it was held, that the 
plaintiff could not recover less than he de- 
manded, and this, together with the right of 
the defendant to wage his law, was the rea- 
son why the action of assumpsit was resort- 
ed to in preference. To support the action 
of asstimpsit a promise was alleged, of 
which the debt was made the consideration, 
and damages w^ere sought, for the non-per- 
formance of the promise, which damages 
might be less than the sum stated in the dec- 
lai'ation. But as now a plaintiff in an action 
of debt can recover according to the sum 
due, though less than the sum demanded, and 
wager of law has become obsolete, there 
seems to be no reason, why the action of 
debt should not as well lie, as the action of 
assumpsit, in eases when a debt is due, which 
is made the foundation or consideration of 
the assumpsit. The same debt which will 
support an assumpsit, will also support an 
action without the fiction of an assumpsit. 
If in the present case there is such a debt 
due from the plaintiff to the defendant, as 
will be a consideration for an assumpsit, so 
that by this fiction the action of assumpsit 
can be brought, the same debt is sufficient to 
support the action of debt. It has been said, 
that case is the proper action; and the coun- 
sel for the defendant differ as to the proper 
form of action, whether case or assumpsit. 
The action of case, as contradistinguished to 
the action of assumpsit, is to recover damages 
for torts. In case, in the latter sense, the 
sum of money demanded in damages is nei- 
ther certain in itself, nor capable of being re- 
duced to a certainty by an averment, nor by 
any thing short of the verdict of the juiy. In 
cases of torts, therefore, it is most manifest, 
that debt cannot lie for tliis reason, if for no 
other; and it would seem to be equally clear, 
that in cases where a sum of money was 
due, which was certain in itself, or capable 
of being reduced to a certainty by an aver- 
ment, that debt or assumpsit, and not case, 
was the proper remedy. The question then 
seems to be reduced to this, whether assump- 
sit, in the case at bar, is the proper action, 
to the exclusion of the action of debt. I say, 
to the exclusion of the action of debt; for 
there is no doubt, but that in some cases, 
either action will lie, at the option of the 
plaintiff. It seems then necessary to ascer- 
tain, what are the properties which are com- 
mon to both actions, and what belong ex- 
clusively to each. To support the action of 
debt, it is necessary that there should be a 
determinate sum of money due from one 
person to another. This sum must be deter- 
minate in itself, or capable of being deter- 
mined by an averment, 1 Chit. PL 101, 113. 



This debt may be created by the act of the 
parties, or by the act of law. It is created 
by the act of the parties, in cases of con- 
tract; and by the act of law, when founded 
on the provisions of statutes. The action 
of assumpsit is founded upon a promise ex- 
press or impUed. In assumpsit the action 
rests entirely upon the promise. In debt it 
is founded entirely upon a sum of money 
due. It is apparent, that there may be 
cases, where there is an express promise, 
which wiU. support an action of debt; as by 
the payee against the maker of a promissory 
note for a determinate sum. There are also 
eases, where there is no express promise^ 
but there being a determinate sum of money 
due, the law wiU imply a promise to pay the- 
same, which implication of the law will be 
sufficient to support a declaration in assump- 
sit. In these eases debt or assumpsit will 
lie. But where there is a promise broken, 
but no determinate' sum of money due in con- 
sequence of the promise, there debt will 
not lie, but assumpsit only, there being no- 
determinate debt, until fixed by a A'erdict 
and judgment. There are also cases, in 
which the debt due would support an as- 
sumpsit, but from the manner in which 
the debt originated, as under the seal of the 
parties, by record, or on statutes, assump- 
sit will not lie. 

In the case at bar, the defendant is in- 
debted to the plaintiff in a determinate sum, 
not originating from any express promise, 
or any implied promise, but from the ex- 
press provisions of a statute. If there is no 
debt due, there can be none, upon which an 
implied promise to pay can be raised; and as 
there is no pretence for an express promise, 
there can be nothing to support the action of 
assumpsit. If debt therefore will not lie, 
neither can assumpsit. If assumpsit will lie, 
so will debt. Debt, however, will lie, where 
assumpsit will not. Ghitty says: "Debt is 
a more extensive remedy for the recovery of 
money than assumpsit, or covenant; for it 
lies to recover money due upon legal liabili- 
ties, or upon simple contracts expressed or 
implied, whether verbal or written, and up- 
on contracts under seal or of record, and on 
statutes, by a party grieved, or by a com- 
mon informer, whenever the demand is for 
a sum certain, or is capable of being readily 
reduced to a certainty." 1 Chit. PL 101. 

It is said, however, that the defendant's 
liability is of a collateral nature, and that 
debt does not lie against a collateral party 
to a bill of exchange, or a promissory note. 
We might safely admit all this, and yet con- 
tend that the action of debt "^'ould lie in our 
case. One reason, why an action of debt 
will not lie against a collateral party to a 
bill of exchange or promissory note, seems to 
be, that the promise creates no debt, the 
debt subsisting only between the original 
parties; and the promise by the collateral 
party being, therefore, not to pay any debt 
due from him, but to pay the debt of an- 
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other. Bisliop v. Young, 2 Bos. & P. 78. 
In the case at bar, the defendant cannot he 
•considered as a mere collateral -undertaker 
to pay the debt of another, but to pay his 
own debt. The debt of the Hillsborough 
Bant was also, by the act of incorporation, 
made the debt of the individual stockhold- 
ers. Every bill, which issued from the bank, 
was created, issued, and received, not mere- 
ly as the bill of an incorporation, but as a 
promissory note of certain persons iu their 
corporate, and in their individual capacities. 
The corporation might be considered in the 
light of principals, the individual members 
as siu-eties; but both as original and not 
collateral parties to the bill. A collateral 
party to a bill of exchange or promissory 
note, is one, who becomes a party after the 
bill or note is created. But the individual 
stockholders, in their- individual capacities, 
were parties to the bill by their act of incor- 
poration, when the bill was created. They 
are not to be considered in the light of guar- 
antors, putting their names. on the back of 
the bill, but as sureties, whose names are 
mentioned in the body of the note, and who 
sign the bottom of the same. The signatvu:e 
of the president and cashier is to be con- 
sidered, not merely as in behalf of, and as 
the act merely of, the corporation, but in 
behalf of, and as the act of, each individual 
stockholder. Suppose, therefore, the bill 
had expressed on its face everything, which 
the charter expresses, and each individual 
stockholder had signed his name to the bot- 
tom as surety, and their undertaldng had 
been expressed in the body of the note, 
would it be pretended that the debt thus 
created would not become the debt of each, 
but that they were to be considered as col- 
lateral parties undertaking to pay the debt 
of another? 

There is another reason, however, why the 
doctrine as applicable to an action against 
a collateral party to a bill or note, is not ap- 
plicable to the case at bar, which is. that in 
the former, the sole foundation of the action 
Is the express promise and imdertaking of 
the collateral party; and as the debt is the 
debt of another, assumpsit is the only action 
which can be brought, and nothing can be 
demanded, but damages for the non-per- 
formance of the promise. In the case at bar, 
there is no express promise or undertaking 
of the defendant to found an action upoii> 
unless he is to be considered as an original, 
and not a*? a collateral party; and there can 
be no implied promise, unless there is a debt 
due from the defendant to the plaintiff, for 
the law will not imply a promise on the part 
of A to pay the debt of B; and if there is a 
debt, then the action of debt lies, not to 
oblige A to pay the debt of B, but to pay his 
own debt. It must be evident, therefore, that 
it can only be in cases of express conti-act or 
assumpsit by a collateral party, that it can 
eyer be a question, whether an action of debt 



will lie against him or not, for there can be 
no implied conti-act, where there is no debt; 
and where there is no debt due, there can 
be no action of debt. And it would seem to 
be equally dear, that where there is a suffi- 
cient debt to support an implied assumpsit, 
then the action of debt may be brought to 
recover the debt, without resorting to the 
fiction of an assumpsit And the action on 
the case need only be resorted to, where the 
damages cannot be liquidated but by the ver- 
dict of a jmy, or where the cause of action 
is ex delicto. 

There is also a fm'ther objection to the doc- 
trine respecting collateral liabilities, as ap- 
plicable to the case at bai*. This action is 
not founded upon a simple conti-act, as in 
the cases of bills of exchange and notes of 
hand, but upon a specialty, to wit, a statute. 
It is in the natm*e of an action given to the 
party grieved, Avho may bring an action of 
debt to recover the sum given him by the 
statute. Com. Dig. tit "Debt," A 1; 2 Inst 
650. The statute of 2 Edw. VL c. 13, enact- 
ed, that if any person should talce away 
tithes without setting forth a tenth of the 
same, he should forfeit treble the value of 
the tithes thus taken away. This statute 
neither provided by what form of action, 
nor by whom, the said forfeiture should be 
recovered. But it was determined, that the 
party grieved, to wit, the proprietor of the 
tithes, should recover this forfeitm-e by an 
action of debt 2 Inst G50. The act in- 
corporating the Hillsborough Bank provides, 
that in case the stockholders or the corpora- 
tion take away their property, or, in other 
words, divide their stock previous to the 
payment of all their bills, the stockholders 
shall be liable to pay the same, jointly and 
severally. * So far the statutes may be, con- 
sidered analogous, as it respects the present 
question. The act of incorporation, how- 
ever, provides to whom this payment shall 
be made, which is going farther towards the 
creation of a debt or debts between the 
present plaintiff and defendant, than the 
statute of 2 Edw. VI. went to the creation of 
a debt between the proprietor of tithes and 
the person thus taking them away. Fur- 
thermore, the sum demanded in the present 
case is more determinate in its nature than 
treble the value of tithes. Again, in declar- 
ing upon the statute of 2 Edw. VI. to re- 
cover this forfeitm*e, it must have been nec- 
essary to have set out as many naked facts, 
or matters in pais, as it is necessary to set 
out to support our action. In both cases, 
however, the liability and debt are ci'eated 
by statute; and the naked facts are neces- 
sary to ascertain the amount of the debt 
A'^Tien ascertained the debt immediately 
arises and becom'es due, not ci*eated by the 
facts, but being entirely the creature of the 
statute, and having no existence in law or 
equity, separately and distinctly from it 
Neither can any distinction in principle ex- 
ist between the two cases from the considei-- 



BULLARD (Case No. 2,121) 



[4 Fed. Gas. page 630] 



ation, that the liability in one was the con- 
secLuence of the act of the defendant, and 
the liability in the other in consequence of 
the act of a third party, by attempting to 
make a distinction between the corporate 
body and the individual stockholders. The 
act of the stockholders in their corporate ca- 
pacity must necessarily have been the act of 
individuals; and especially, that act which 
tended to dissolve the corporation, and to 
disperse and divide its property, and which 
was illegal, could not have been a corporate 
act, but was the act of the stockholders as 
individuals, being a several act and not joint 
If there is any foundation, however, for such 
a distinction, it is rather in favor of the ac- 
tion of debt than against it, because the ac- 
tion is founded, not upon any tort! of the de- 
fendant, which might point to an action of 
the case, nor upon any collateral promise of 
the defendant, which might point to an ac- 
tion of assumpsit; but upon the positive 
provisions of a statute, which declares, that 
if A does not pay his debt, being a determi- 
nate sum, then it shall become the debt of A 
and B jointly and severally; or if A should 
convey away his property to defraud his 
creditors, the creditors of A may recover 
their debts of A and B jointly or severally. 
If such a statute would be constitutional, it 
would be difficult to bring any other action 
upon it, without having recourse to fiction, 
except the action of debt 

It has been said, that an action of debt will 
not lie upon all legal liabilities, or upon all 
statutes. This we are not disposed to deny; 
but we say, that all legal liabilities, which 
are created by statute, and which give to one 
person a right to receive a determinate sum 
of money from another, which right is en- 
tirely founded upon the statute, that such 
legal liabilities are a proper foundation for 
the action of debt. And this is not to be an- 
swered by saying, that debt wili not lie 
upon collateral liabilities. All liabilities 
created by statute, not merely enforced by 
statute, are in their nature direct and not col- 
lateral. The statute creates the debt direct- 
ly, whenever it ci'eates the liability, that is 
to say, a liability for the payment of a deter- 
minate sum; and when this liability or debt 
is created, to what can it be said to be col- 
lateral, unless it can be collateral xo itself? 

It has been farther said, that the nature of 
the action depended upon the nature of the 
right !ind not whether the right was or was 
not founded upon the statute. We are not 
disposed to contend, that an action of debt 
can be brought to recover land, or chattels, 
or damages for injuries done to persons or 
propei'ty, though the right of action might be 
given by statute. But where the right is to 
a determinate sum of money, there we say, 
if the right is created by statute, debt is the 
proper form of action. And we have seen 
no authority, which controverts this position, 
but it is supported by many. 

The three questions which have been raised 



in this case, 1st, on the point of jurisdiction, 
2dly, in reference to the statute of limita- 
tions, and 3dly, as to the proper form of ac- 
tion, are more nearly connected, than would 
at first sight appear. 

1st It has been already determined, that 
this was an action foimded on the statute, 
and not upon a bank note, so that an action 
would weU lie against the present defendant 
in the courts of the United States, where it 
would not lie, if founded upon the note. 

2dly. This determines the question, whether 
the action is or is not grounded upon a spe- 
cialty, so as to be or not to be within the 
statute of limitations; it being admitted by 
the defendant's counsel, that if grounded 
upon a statute, it is gi*ounded upon a spe- 
cialty. 

3dly. If the action is grounded upon a stat- 
ute or specialty, and is for a determinate 
sum, then the action of debt lies to recover 
tlie debt which is so created. 

The sum demanded is determinate; the 
right to this sum is expressly given by stat- 
ute, which is a specialty. Therefore the ac- 
tion of debt well lies, and it is not bax'red by 
the statute of limitations. 

Mason, for defendant, contended: 1st 
That debt did not he in this case. 2dly. 
That the declaration did not allege those 
contingencies to have happened, on which, 
according to the ti'ue construction of the 
act the defendant was liable. 3diy. That 
the statute of limitations was a bar to the 
action. 

1. By this form of action the plaintifE in- 
tends to deprive the defendant of the bene- 
fit of the statute of limitations. If the stat- 
ute of hmitations cannot be pleaded to this 
action of debt, as the plaintiff contends, the 
question as to the form of action is unim- 
portant. The action of debt never lies on a 
collateral undertaking or liability. It must 
be for the proper debt of the defendant^ 
which raises a duty without any promise. 
Hardr. 485; Chit Bills, 219, 220; Bishop v. 
Young, 2 Bos. & P. 7S; 1 Chit PI. 94, 102, 
lOG; Raborg v. Peyton, 2 Wheat [15 U. S.] 
385. Debt lies against the maker of a prom- 
issory note, but not against the endorser. 
The reason is, it is the proper debt of the 
maker, but the endorser is only liable on his 
collateral undertaktug. So it has been held, 
that debt lies agatast the drawer of a bill 
of exchange, but not against the acceptor, 
for the same reason. The case in Hardress 
is against the acceptor. The authority of 
this case has been questioned in the su- 
preme court of the United States, on the 
ground, that the acceptor's undertaking is 
not collateral. This does not injure the case 
for our purpose; for it implies, that if the 
debt is collateral, debt does not lie. This 
case is cited in Comyn's Digest (Com. Dig. 
"Debt" B 2, p. 368); and the reason there 
assigned, why debt does not lie against the 
acceptor, is, because the acceptance binds 
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liim by the custom of merchants, T>ut does 
not raise a duty. In Bishop v. Young the 
same principle is admitted. That was debt 
brought by the payee against the maker; 
and the court seem to rely on the acknowl- 
edgment of a consideration. Chitty states 
the same doctrine as to bill^ of exchange, 
and notes; and says, that debt does not lie 
on any collateral contract. 1 Chit. PI. 94, 
102, 106. "Where a statute creates a liability 
without prescribing the form of action, the 
form of action must be suitable to the case. 
Debt does not lie for all liabilities created 
by statute, any more than assumpsit, or 
case; the form of action follows the nature 
of the liability. The statute of Anne, mak- 
ing promissory notes negotiable, dedates 
both the maker and endorser liable, without 
giving a form of action. Debt lies against 
the maker, because it is suitable for his 
case; but not against an endorser, because 
it is not suitable. 

Where a statute gives a forfeiture of a 
sum of money, or penalty, the action of debt 
lies, because the statute creates a direct 
debt, and a consequent duty. 1 Chit, PI. 
104. But debt is not a more proper remedy 
upon a collateral secm-ity, than upon one 
created by statute. In this case the liabili- 
ty of the defendant is collateral. The note 
secured is not the note of the defendant, 
but of the bank. It is the debt of the bank, 
and the defendant is made collaterally liable 
for the default of the bank, which is the 
real debtor. The defendar^J's liability is like 
that of an endorser of a note; he is liable 
for the neglect of the bank to pay its debt 
Although the defendant was a member of 
the corporation, he cannot be identified with 
it They are as distinct 'as two natural pei*- 
sons. There are numerous instances of ac- 
tions of the case on statutes very similar 
to the present Action on the case is always 
brought on the statute of hue and ci-y, which 
enacts, that if the felon be not discovered, 
&c. "the himdred shall be answerable for 
the robberies done." 3 Saund. 374; 1 Lil. 
But 275. Tfre liability then, as in our case, 
is collateral. The hundred is made liable 
for the misconduct of another. Case lies on 
the riot act; which enacts, that the hundred 
shall be answerable for any injury sustained 
by the riotous destruction of buildings. Rat- 
cliffe V. Eden, Cowp. 4S5. The statute of 
the Sth of Anne makes it the duty of the 
sheriff, on his taking chattels by virtue of a 
fieri 'facias from leased premises, to pay the 
landlord one year's rent if in arrear; and 
authorizes him to levy the same out of the 
tenant's chattels. On this statute, case lies 
against the sherifE for neglecting to pay the 
year's rent Lil. Ent 46. Here debt was 
the proper action against the tenant, the 
proper debtor; but not against the sherifE 
for the collateral liability created by the 
statute. Case lies on the statute of 9 Geo. 
H against malicious maiming of cattle, and 
burnings, which says, "The hundred shaU 
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make fuU satisfaction and amends." 3 
Saund. 378; AUen v. Inhabitants of theHun- 
di-ed of Kii'kton, 3 Wils. 318. The statute of 
2 Edw. VI. against carrying away tithes, 
says, "Under pain of forfeiture of treble the 
value." 1 Com. Dig. tit "Action upon Stat- 
ute," F 328. And in the case of the College 
of Physicians v. Salmon, 1 Ld. Raym. 682, 
Holt C. J., says, "Debt is a strain on that 
statute. The party should rather have had 
an action on the statute." Case was brought 
on the statute of New Hampshire, now in 
question, in the supreme court of Massachu- 
setts, and no objection made to the form of 
the action, either by the counsel or the court 
Bond V. Appleton, 8 Mass. 472. And case 
has been brought on the same statute in in- 
numerable instances in the courts in this 
state. Shattuck y. Atherton, at the Hills- 
borough supreme court, May term, 1814, was 
debt on this statute; and the com't inti- 
mated, in that case, an opinion, that debt 
would not lie; but the action was deter- 
mined against the plaintiff on another point 
There is no foundation for the notion, that 
debt is the proper action for a liability 
created by statute; nor that an action on a 
statute, as used in the books, means debt 
The form of action depends on the natm-e of 
the liability. Chitty's observation, that 
"debt lies for legal liabilities" (1 Chit PI. 
100), if understood to include all liabilities 
created by statute, when no special form of 
action is given, would be grossly incorrect. 
That is not his meaning. He cites for au- 
thority Hob. 207, which is debt against a 
sheriff for money levied on a fieri facias. 
Indeed the Instances, where case is brought 
on statutes creating a liability without pre- 
scribing the form of action, are nearly as 
numerous as the instances of debt 2 Chit 
PI. 288-290, et passim. 

2dly. The declaration does not allege the 
contingencies to have happened on which, ac- 
cording to the true construction of the act, 
the defendant is liable. The first count rests 
the liability of the defendant on the refusal 
of the bank to pay the note. The second, 
without alleging a presentment for payment, 
or refusal by the bank to pay, rests the lia- 
bility on the corporation's having divided 
the stock and funds among the several mem- 
bers, while many notes, and this among oth- 
ers, were unpaid. The true construction of 
the act is, that a member shall be liable on a 
division of the stock, and refusal of the bank 
to pay, taking both conlangencies conjunc- 
tively. There is no such privity between the 
Individual members and the corporation, as 
under ordinary circumstances can make it 
proper or just to compel the member to pay 
the debt of the Corporation. The member 
Is distinct from the corporation, and has no 
control over it The object of the act was 
to protect individuals against eventual loss. 
It was not intended to enable the bank to dis- 
count on the personal a'edit of the individual 
members. Banks have been Incorporated to 
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discount on landed security; but never, it 
is believed, on the personal security of its 
own members. The act limits tlie amoimt 
of tlie debts, -wbich the directors may con- 
tract, in a certain proportion, to the amount 
of the stock, and makes the directors answer- 
able pei-sonally for any excess. No danger 
was apprehended, while the debts should be 
kept within prescribed limits, to insui-e which 
the directors were made liable for exceeding 
them; unless the bank should refuse to pay, 
and be also unable to pay, by having divided 
among the members its funds. Instances 
have occm-red of a fraudulent division of the 
stock of certain corporations among the 
members. If the object had been, to protect 
against the neglect of the bank to pay, when 
there had been no division of stock, and of 
course, no inabilitj', a speedy remedy against 
the bank or its officers would have been 
given. A mere neglect to pay is not evi- 
dence of an inability. In the ease of a 
doubtful demand, the refusal to pay might 
be proper and justifiable. So the division 
of the stock, after making suitable provision 
for tlie payment of debts, is no injury to 
any body. This usually takes place at the 
dissolution of corporations, and before all 
debts are paid. If the act had intended to 
make the stockholders liable without a di- 
vision of the stock, and while the bank was 
able to pay, it would sm*ely have given the 
stockholders a remedy over against the bank. 
But the act gives the stockholder, who shaU 
be compelled to pay the debts of the bank, a 
remedy only against his co-stockholders by 
way of conti'ibution. 

If the liability is limited to the double 
contingency of a refusal to pay, and a di- 
vision of the stock, no remedy over against 
the bank would be expected, as it would be 
•of no value, the bank being insolvent. The 
making the stockholders liable on a division 
•of the stock among them, and a refusal to 
pay, may be deemed necessary for the pub- 
lic security, and also reasonable, as the 
stockholders must, in such a case, have been 
.guilty of a gross fraud. The other consti'uc- 
tion, without a necessity for it, must occa- 
sion great injustice, and therefore will not 
readily be supposed to have been the inten- 
tion of the legislature. The stockholders 
being distinct from the corporation, that 
-construction makes one person, for no cause, 
pay the debt of another. It was no crime to 
become a stockholder. Persons maj' become 
stockholders by operation of law, by the as- 
signment of a distributive share of the es- 
iate of a deceased relative- Yet in what- 
ever way a party becomes a stockholder, he 
is made answerable to an indefinite amoimt, 
and for an act, which he could not control. 
To avoid this manifest injustice, the disjunc- 
tive "or" must be construed to have a con- 
junctive meaning. Ko word is so often sub- 
stituted for another as "or" is for "and." 
In 1 P. Wms. it is said, "or" is usually put 
for "and." So in 2 Eq. Cas. Abr. 36S, in 



note. A sufficient reason for substituting 
one of these words for the other, is to avoid 
what would be unreasonable. In a devise 
in fee to A B, and in case he dies under 
twenty-one years of age, or without issue, 
devise over; "or" was construed "and." 
•The reason assigned is, that it would be un- 
reasonable to suppose, that the testator 
meant to disinherit the children born before 
the devisee attained to the age of twenty- 
one. 2 Bin. 545. The same construction is 
given to this word in common law convey- 
ances, and for the same reason. 3 Term R. 
470. It is the same too with statutes. 
"Children whose fathers and mothers are 
subjects, although born bej'ond sea, shall 
not be deemed aliens." Here the word "and" 
is construed "or," because it would be un- 
reasonable to suppose, that the legislatm*e 
meant otherwise. 1 Bac. Abr. tit. "Alien," 
126. Statutes are often constmed conti'ary 
to the meaning of the words used in them, in 
order to avoid an injustice, which the leg- 
islatm-e could never have intended. "Judges 
have power over statutes to mould them ac- 
cording to justice and reason." G Bac. Abr. 
378, H. Greater liberties iseem to be taken 
in the eonsti-uction of private, than of public 
acts. Judge Blackstone says, that they have 
been held to be void, if conti'ary to law and 
reason.- Bl. Comm. 346; Lord Cromwell's 
Case, 4 Coke, 12; 2 Vern. 711. 

3dly. The statute of limitations is a bar. 
It will be admitted, that the statute bars any 
action, which caji be brought against the 
bank, and yet it is contended, that an inci- 
dental liability for the same debt is not 
barred. No case can be conceived, where 
there would seem to be more reason for a 
short period of limitation than the present. 
By the delay in bringing the action, the de- 
fendant's remedy for contribution from his 
co-stockholders has become of no value. 
They are, for the most part, dead or insol- 
vent. Our statute of limitations is copied 
from the English. AU actions of debt, 
"grounded on any lending or contract with- 
out specialty shall be brought ^vithin, &c." 
This is an action on a contract without spe- 
cialty. It is substantially an action on the 
note, not on the statute. This is no more an 
action on the statute, than an action against 
the bank to recover the contents of the note 
would be. In such an action the statute 
must be recited. The defendant is sup- 
posed to have contracted to perform aU the 
duties imposed on him by the act The con- 
tract is implied. The endorser of a prom- 
issory note is liable on his contract; yet he 
makes no express contract by his endorse- 
ment to pay the money on the refusal of 
the maker. His liability arises out of his 
endorsement, as does the defendant's from 
becoming a stockholder. The statute of lim- 
itations is a bar to the action of debt on for- 
eign judgments, because the action is found- 
ed on a conti*act, and the foreign judgment 
is not a specialty. Hupleix v. De Roven, 2 
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Vera; 540; Hubbell v. Coiidrey, 5 Johns. 
. 132, There is more reason for saying, that 
the action is founded on a conti-act, than 
that the action on a foreign judgment is. 
The English cases on this clause of the statute 
of limitations rest on a narrow construction 
of the statute, and on reasoning which is 
not very satisfactory. Ball. Lim. 86 et seo[. 

Smith, on the same Side. 1st. Does debt 
lie? The action of debt is not given by the 
statute. Statutes sometimes give debt, 
where, upon common law principles, it is 
not the proper action. But statute makers 
. liave a right. In such cases, to be wrong, 
and the action prescribed must be resorted 
to. Where a statute gives a right of action, 
and does not say what action, the common 
law out of her abundant treasury supplies a 
remedy, and declares, what action lies. The 
Tiatm-e of the case determines the form of 
the action. Where a statute enjoins or for- 
hids, «S:c. under a penalty, debt lies against 
the wrongdoer, the party disobeying, &c. 
Blackstone (3 Bi. Comm, 160, 161) considers 
him as having contracted ta pay the penalty 
■which he owes the injured party, or common 
informer, as the ease may be, according to 
the amount; at which the legislature has es- 
timated the damages. The act or omission 
of the party implies an agreement to pay the 
stipulated sum. The legislature has made 
It a duty, directly due from the wrongdoer to 
the plaintiff. If the statute merely subjects 
the wrongdoer to damages, case is the prop- 
er action. In the case at bar, the bank re- 
■ceives the plaintiff's money, and promises to 
pay him the same sum; or the bank has re- 
ceived the money of A B, and promises to 
pay him, or whoever shall be the holder of 
the bill. Here the bank is the debtor, and 
the holder is the creditor. A debt is cre- 
ated by contract, and debt lies. But the 
■statute goes fai-ther. It creates a liability 
Tindei* certain circumstances, in certain indi- 
viduals, who, independent of this special 
provision, are strangers to the contract of 
debt, &c. This liability does not resemble 
that of a sheriff or gaoler for an escape, 
&e.; that is, on the score of wrong done to 
the creditor. A statute has, in certain of 
these cases, given debt; where it has not so 
■done, the common law has given case, which 
is the proper action. 

In the case at bar the defendant is in no 
fault, and there is no act done by him; there 
is no privity between him and the holder of 
the bill, or between him and the bank. He 
is a sti-anger to both. The debt, of which 
the bill is evidence, is a debt due from the 
hank. It is in no sense his debt He re- 
ceived no consideration for it, and has made 
no contract, express or implied, for he is an 
■entire stranger. Perhaps the statute might 
have arbitrarily declared, that on non-pay- 
ment by the bank, evexy such bill should 
thereupon become the debt of certain indi- 
viduals, the president, cashier, and stock- 



holders; (the learned Matthew Bacon, in 
treating of the vast power of a statute, ob- 
serves, that a statute can do no wrong; yet 
it may do some things, which seem very 
strange;) such a statute declaration might 
perhaps have warranted the action of debt. 
But this statute has not done so. It has 
merely created a liability in one man to pay 
the debt of another; of a sti-anger to pay the 
debt of the bank. The common law will en- 
force this liability, and make it effectual; 
but it will do so according to its own rules 
and maxims. The action is not against the 
defendant as a wrongdoer, or in favor of the 
plaintiff, as a party aggi-ieved, technically 
speaking. 2 Term E, 155, 158; 3 Term R. 
104. In the language of the books, an ad- 
vantage is given to the billholder by the 
statute, to recover of the defendant, in some 
form of action, his debt due fi'om the bank. 
Com. Dig. tit. "Action upon Statute," A 2. 
It is admitted, that debt lies in certain cases 
of legal liabilities, and that thei'e is no objec- 
tion here on accoimt of uncertainty in the 
sum. 1 Ohit. PI. 101 et seq. The princi- 
ple seems broad enough to embrace this 
case; but it is nowhere said, that debt is the 
proper action to enforce all legal liabilities. 
It is no more true, that debt lies in all cases 
of legal liabilities, than in all cases of lia- 
bilities or obligations, created ex contractu; 
whether debt or some other action, depends 
on the nature of the' case. The action may 
be debt, assumpsit, or case; sometimes 
either. 

Debt, as we have seen, lies for a penalty; 
the duty, the liability, is direct. There is a 
privity of conti-act or quasi contract, where 
any contract can be supposed. And in all 
other cases, the wrong done by the defend- 
ant to the plaintiff or to the public, whom 
the plaintiff represents, is direct, and where 
the damages are tmcertain, case lies, 1 Ohit. 
PL 144; 2 Saund. 374, note 1. Where the 
law creates a duty in one man, on certain 
facts happening, to recompense another, a 
promise is implied from the one directly to 
the other, and assumpsit lies. 1 East, 227; 
7 Term R. 36; 6 Johns. 1. Om- pauper 
causes are of this description. Com. Dig. 
"Action upon Statute," A 3, and "Pleader," 
76; 1 Ohit. PI. 108; 2 Term R. 28, 30. 
Who ever thought of bringing debt in such 
a ease? And yet the statute makes the 
town chargeable; the place of settlement 
liable to repay the sums expended. But it 
is the money expended, not for the support 
of the defendant, but of another, the pauper. 
If it was for the support of the defendant, 
debt would lie. Debt does not lie for an 
escape, other than that of a person in execu- 
tion. The act of the defendant is wrongful 
and injm-ious to the plaintiff. The defend- 
ant is onerabilis, but he does not owe. He 
is not indebted, unless declared to be so in 
express terms. There must be privity to war- 
rant debt, unless the action be ex maleiicio 
for a penalty. In the case of a legacy 
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charged on land, tlie devisee is liable in 
debt in respect of the land; he contracted 
to pay the debt, to make it his own, when 
he took the land. So it is with his alienee or 
tertenant. There is in these cases a priv- 
ity of estate. 2 Salk. 415; Q Mod. 26. But 
debt does not lie on a collateral contract, 
whether the liability be created by statute 
or contract, but assumpsit (1 Ghit. PI. 94, 
106, et seq.), for it is not the debt of the 
defendant. 

There may be two actions at the same 
time, to recover the same thing, but the 
gi-ounds are altogether different; one de- 
fendant is liable directly, for a debt due 
from himself to the plaintiff, the other is 
liable only collaterally, for default of the 
first, the real debtor. When did the sum 
sued for in the action at bar, become the 
debt of the defendant? Before the presenta- 
tion to the bank? This will not be pretend- 
ed. If it was once the debt of the bank, it 
is always so. On a promise to pay the 
debt of another, although in writing debt 
does not lie, the defendant in such case is 
chargeable, but not as a debtor. Hardr. 
485; 1 Salk. 23; Cro. Car. 107, 193; 2 Bos. 
& P. 78; Com. Dig. "Debt," B. If the de- 
fendant had received money of the plaintiff, 
or one under whom the plaintiff claimed, 
this might create a duty, and so a debt in 
respect to that. 2 Bos. & P- 83, 84; Salk. 
23; Selw. N. P. 469; ^Thompson v. Jame- 
son] 1 Cranch [5 U. S.] 283, et vide App. 

The defendant's situation is that of an en- 
dorser; an endorser for the honor of the 
drawer, made so by the statute, nolens 
volens. He is a guarantor, and that merely. 
Here the statute creates no greater liability 
than the custom of merchants; tliat is, the 
common law. An acceptor is not liable to the 
holder in debt (Selw. N. P. 469, cites 2 Bos. 
& P. 78; Salk. 23), and yet the acceptor may 
have funds received from the drawer, and 
seems to have made himself debtor. It is too 
late in the day to say, that debt lies against 
an endorser or guarantor. It is being wise 
above the wise men, who framed the action 
of debt. One would hardly look for discov- 
eries at this day, as to an action better un- 
derstood three centuries ago than now. 
There were moreover reasons for a latitude 
of application of this action in ancient times, 
before case and assumpsit were introduced 
to prevent a failure of justice; yet it is be- 
lieved, that the old cases are decidedly 
against the action, on facts such as are 
presented by the ease at bar. The case near- 
est to this in point of circumstances, is the 
liability of hundredors for a robbery, on the 
statute of hue and cry; the action is case. 
Debt on indebitatus assumpsit does not lie 
for a wager, because it is said the money 
becomes due in a collateral respect Walker 
V, Walker, 5 Mod. 13. Debt does not lie on 
an agreement by defendant, when the con- 
sideration was something done or delivered 
to another. Com. Dig. "Debt," B 



2dly. Does this case come within the stat- 
ute of limitations? Is it "an action of debt, 
gi-oimded on contract, without specialty?" 
This action is not ex maleficio. It is not 
for a penalty. The only charge against the 
defendant is the non-payment of a note 
made by the bank; his not paying the note 
of the bank. The action against the sheriff 
for an escape in execution is ex maleficio, 
though in form of debt, therefore not ground- 
ed on contract. The common law would not 
have given debt; when a statute gives it, it 
does not change the nature of the transac- 
tion, or tm-n a pure tort into a contract. 
So the action of debt against the sheriff, for 
not paying over money collected on execu- 
tion, is more than a non-feasance; it is a 
breach of trust, and so held not to be with- 
in the statute. 

It will be admitted, that this action is 
foimded on a contract; but contended, that 
that conti-act is a specialty, a statute, the 
last section of the statute creating the bank. 
On our part it is admitted, that without 
this statute there would be no duty, no- 
liability; but the case is the same as to the 
action against the bank. Is this action on 
the statute? The declaration states certain 
facts; on these the action is founded. The 
action is founded on that note of the bank, 
the contents of which it is brought to re- 
cover. On what is our action for the sup- 
port of paupers founded? Not on the stat- 
ute, for then assumpsit would not lie. The- 
cases are analogous. In both the liability 
is ci-eated by statute, and by that alone. 
There are many similar cases. Certainly 
the statute is not the foundation of the 
action in the same sense, that a bond, a 
judgment, &c. are. If so, nil debet would 
be a bad plea. The statute merely declares 
the law upon certain facts; it is no more 
the ground of the action than the common 
law is the ground of the action of quantum 
meruit for labor and service performed. 
Ohitty classes debt under four heads. 1st. 
Simple conti-aets and legal liabilities. 2dly. 
Specialties. 3dly. Records. And 4thly. 
Statutes. 1 Chit. PI. 475. In debt for a 
penalty there is no contract. An action 
founded on a specialty is founded on some- 
thing, which, when proved, is conclusive; as 
a bond, judgment, penalty. Prove the facts 
in respect of which the penalty is given, as 
they are stated in the statute, and in such 
case there is not much impropriety in say- 
ing that the action is founded on the statute. 
The statute gives expressly in many cases 
the action of debt, when the common law 
would not give it; and then the action is 
emphatically founded on the statute. 

The foundation of the present action is an 
implied promise, raised by statute on the 
existence of certain facts, as on the promise, 
which the common law raises for the work 
done without any agreed price. Is not the 
suit against an endorser founded on the note 
or bill? This statute does what the party 
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himself does in that case; it binds him to 
pay the note or bill on certain contingencies. 
This is a sti'ong case for the statute of lim- 
itations. The facts, which constitute tlie 
defendant's liability, are not proved by the 
statute, as a judgment proves a debt; they 
are matters en pais, as the making of the 
note, the presentation, the defendant's being 
a stoclcholder at the time of the refusal, &c. 
Is there not the same negligence in the hold- 
er of the bill, the same danger of perjury, 
&c. as in other cases? It is dear, that as- 
sumpsit would lie in this case, on the ground 
of the contract. If so, the statute of lim- 
itations is a good bar, and the action is not 
founded on the statute erecting the bank. 
But the plaintifE substitutes the word debt 
for case; and this deprives the defendant 
of the protection of the statute of limitations, 
and the action is founded on a statute or 
specialty. Is not the action as much founded 
on a statute in one form of declaring as in 
another? It is apprehended, that little re- 
gard to system, principles, &c. has been man- 
ifested in the decisions on this subject. 1 
Mod. 246; 2 Mod. 212. 

The statute of limitations may be pleaded 
to indebitatus assumpsit, brought against 
the sheriff for money levied on a fieri facias; 
but it cannot be pleaded to debt. 1st. Be- 
cause there is no contract; the action is ex 
delicto. This seems reasonable enough, if 
true. 2dly. Because the action is founded 
on a record-specialty. This cannot be the 
fact; for then indebitatus assumpsit would 
not lie. The true reason, why the statute 
is not pleadable to debt, is, that the action 
is founded on tort, though the statute gives 
debt; but the court looks through the form 
to the substance. In 1 Mod. 246, it is stated, 
that the statute of limitations is not plead- 
able to an action by an attorney for his fees, 
because they depend upon a record here, 
and are uncertain. In 3 Lev. 367, it is held 
the more reasonable doctrine, that fees should 
not be considered as depending on record 
merely, because lawyers earn them in court, 
or because they are officers of the court. 
The good sense of the thing is, that the ac- 
tion, whether assumpsit or debt, is founded 
on the defendant's implied promise, created 
by the "statute. It is on contract, not on spe 
cialty. It is impossible to distinguish the 
present action, as to its ground or founda- 
tion, from the action for the support of pau- 
pers, which is not on specialty. If this ac- 
tion is on specialty, so is that 

Davis, (Solicitor-General,) for plaintiff, in 
reply. 

Two questions are presented by this de- 
mm-rer. 1st. Will debt lie? 2dly. Is the 
statute of limitations a bar? 

As to the objections to the form of the dec- 
laration, I cannot consider them of any 
weight; they are suggested by one of the 
opposite counsel, but not relied upon by either. 
The first of these objections is, that there is 



no notice to the defendant alleged, of the re- 
fusal of the bank to pay. This is not coiTect 
in point of fact. The statute renders the de- 
fendant liable upon demand of the bills at the 
bank, and refusal to pay. The declaration 
alleges this demand and refusal to have been 
made upon the defendant himself. It is- 
absurd to say, after this, that no notice is 
alleged; no other notice is required by the 
statute. The fallacy of the whole of the ar- 
gument of the defendant's counsel commences 
here, viz. by comparing the liability of the 
defendant, to the liability of an endorser of 
a note of hand, or acceptor of a bill of ex- 
change; and applying the principles of such 
a liability, to that of the defendant in the 
present case. The second objection to the 
declaration is lighter, if possible, tlian the 
first; it is, that the averment, that the bills 
were signed by the president, is insufficient. 
The allegation is, that they were signed by 
the defendant "as president." If this aver- 
ment is not sufficient in technical strictness, 
it cannot be bad on general demurrer; it 
certainly would be good after verdict, and 
therefore is not bad on general demurrer to 
the plea. The same remark may be applied 
to the other objection to the declaration; 
that part of it, which relates to the notice, 
or rather the demand upon the defend- 
ant, would be good after verdict, or upon 
general demurrer, if it can possibly be sup- 
posed, that it is not technically correct in 
this respect. 

As to the first point, presented by the de- 
murrei', viz. Will debt lie in this case? I 
shall state, 1st. the principles and authori- 
ties, upon which we groimd the action; and 
2dly. I shall answer the objections of the 
defendant's counsel. 

1. There is no case in the books precisely 
like this. It must be decided, therefore, up- 
on general and analogical principles, in the 
application of which the court will be astute 
to maintain the action, as the defence rests, 
not upon the merits, but merely npon the 
form of the action. The com"t will readily 
recognise the following principles and au- 
thorities: Debt is a more extensive remedy 
than assumpsit. If neither debt nor assump- 
sit lies, there is no remedy. If either debt 
or assumpsit lies, it follows from the* princi- 
ple above stated, that debt will lie. Debt 
lies npon simple contracts, either express or 
implied. Ck)m. Dig. 'T)ebt," A 9. The lia- 
bility of the defendant, is either on a simple 
conliact or on a specialty. If on the former, 
debt lies; if on the latter, debt lies beyond 
all doubt. Debt lies for all legal liabilities, 
though there is no contract; as against a 
sheriff for money collected on an execution, 
it is quasi ex contractu. 1 Ghit PI. 101; 
Speake v. Richards, Hob. 20G. I can con- 
ceive of no difference, whether the liability 
is created by the common law or by statute. 
That debt lies upon .a liability created by 
statute, cannot be doubted. Debt lies also 
upon a by-law, as on a specialty. 1 Bos. & 
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P. 98. Debt lies upon an act of parliament, 
though it is not said by whom, or by what 
action, it is to be recovered. Com. Dig. 
"Debt," A 1. It lies for the party ag- 
gi'ieved, as on the .statute regulating the 
practice of phj'sic, half the penalty to 
the king and half to the college. It lies 
upon the statute against extortion. And up- 
on the statute for treble value, in not setting 
out tithes. Id. The parties aggi'ieved, un- 
der the above-recited statutes, are those, to 
whom the forfeitures accrue. Why is not the 
plaintiff in this case a party aggrieved, by 
the non-payment of the bills, in a much 
stronger sense, than those, who are entitled 
to recover the penalties in the abovemen- 
tioned statutes? 

Further. Debt lie^s upon every statute, 
made for the remedy of any mischief, injm'y, 
or gi'ievance (Com. Dig. "Action on Statute," 
A 1) ; nothing can be more extensive. It lies, 
when a statute gives accumulative damages 
to the party aggi-ieved (Woodgate v. Knatch- 
bull, 2 Term R. 154, per Ashm-st, J.), and 
this is not a penal action. The cases here 
stated are from Comyn's Digest, under the 
title "Action on Statutes"; but the words of 
the authority are the same as are made use 
•of by the same author, under the title 
"Debt"; which shows, that an action upon 
a statute, "made for the remedy of any mis- 
chief, injury, or grievance;" or actions upon 
statutes, giving "accumulative damages to 
the party aggrieved," may be actions of debt. 
This action lies also on a statute giving a 
recompense. I say this action lies; for 
though this principle is stated in Comyn, 
under the title, "Action upon Statutes"; there 
can be no possible difference between an ac- 
tion by "a party aggrieved for an injuiy 
or grievance," (for which debt unquestion- 
ably lies) and an action for a recompense. 
Debt lies upon all statutes, by the party ag- 
grieved, where the sum demanded may be 
reduced to a certainty. 1 Chit. PI. 101. This 
pi'inciple comes up to our case. The .sum 
demanded is the amount of the bills men- 
tioned in the declaration, which may be 
"readily reduced to a certainty." But it 
is not necessary to recover the precise sum 
demanded. Walker v. Witter, 1 Doug. 6. 
And whenever a statute gives a right to 
damages, reduced to a certainty by the pro- 
visions of the statute, debt lies, if no other 
remedy Is pointed out by the statute. Bige- 
low V. Concord Tiu-npike Corp., 7 Mass. 204. 
These are the general principles and authori- 
ties, which, we think, will justify us in 
bringing debt. 

2, The answer to arguments and objections 
of the defendant's counsel. I make no an- 
swer to the objections of one of the counsel, 
that we have no remedy, unless there has 
been a division of the stock as well as a 
demand at the bank; and that the statute 
creating this corporation, is against reason 
and good morals. I understood at the ti'ial, 
that both these objections were considered 



by the court as of no validity. The argu- 
ments of both the leai'ned counsel, so far as 
I understand them, ai"e comprised in two ob- 
jections. 1st, that debt does not lie, because 
the liability of the defendant is of a collat- 
eral natm-e; and 2dly, that debt does not lie 
upon general principles. 

As to the 1st objection. The whole sup- 
port of this objection rests upon the case 
in Hai-dr. 485. I cannot contemplate a foun- 
dation more frail or baseless. In the first 
place, nothing is decided in that case, ex- 
cept that debt will not lie against the ac- 
ceptor of a bill of exchange; and the whole 
argument of the defendant's counsel is placed 
upon this groimd, viz. that the liability of 
the defendant is similar to that of an ac- 
ceptor of a bill of exchange for the honor 
of the drawer. A sufficient answer to this 
authority i,s, that it has been overruled by 
the supreme court of the United States. I 
presume the decision of the supreme court 
was upon the ground, that the case in 
Hardres is not law. It is clear to me, that 
that case ought to have been decided in favor 
of the action, for the very reasons assigned 
for the decision against it. It stands alone, 
and wholly unsupported by any .subsequent 
decision. It is quoted, it is ti'ue, by Chief 
Baron Comyn, in the same way, that he 
quotes every thing else from the books, out 
of which his Digest is compiled. But no 
additional sanction or authority is thereby 
given to it. It is barely referred to in the 
subsequent case in Bos. & P. (Bishop v. 
Young, 2 Bos. & P. 78). But Lord Eldon 
givcis no opinion upon it; barely states the 
result; and in the conclusion of his opinion, 
leaves this question undecided. He caiitious- 
ly avoids giving any opinion upon the very 
question decided in Hardres. But admit- 
ting the case in Hardres to be law, there is 
not the most distant point of resemblance 
between that case and this. I shall contend 
in the first place, that the liability of the de- 
fendant in this ease is original, not collat- 
eral. And in the second place, that it is 
created by a specialty of the highest nature, 
a public statute; and therefore not only that 
debt is the proper action, but that it is the 
only proper action for this liabilitj'-; and that 
assumpsit or case would be wholly incorrect 
or technical. 

That the liability is original, as to the de- 
fendant, results from the nature of the in- 
strument. This instrument is a charter, or 
grant, from the government to the stockhold- 
ers. The government is one party, the stock- 
holders or corporation, is the other; hence 
there can be no third party, as is the case of 
an acceptor of a bill of exchange; and conse- 
quently, there can be no collateral undertak- 
ing, by a third party, to pay the debt of an- 
other. The debt for which, in this case, the 
defendant is liable, is the bank note; for the 
payment of which, the defendant is bound by 
the terms of the original gi-ant or contract 
with the government, in two capacities; one 
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as a member of tlio corporation, the other as 
an individual stockholder. It is not that two 
persons are liable, one originally and the oth- 
er collaterally for the same debt; hut the 
case is, that one and the same person is lia- 
ble, in two different ways, for the same debt; 
but both these ways, or modes of liability, 
are created at the same time, by the samfc 
instrument, and, what is still sti-onger, upon 
the same consideration. It is said, the rea- 
son, why an acceptor is liable, is because he 
has ftmds. Answer; the defendant has the 
funds of the bank always in his hands. He 
had a full, as well as original consideration; 
that of a right to make biUs, and issue them 
as cash. These are his fimds, and this a 
most complete and ample consideration. 
"What constitutes a collateral liability? It is 
this, that it is for the debt or the default 
of another. There is notlxing like this in the 
defendant's case. "Wben he accepted the 
charter, and made himself a stockholder, he 
became boimd to pay the bills of the bank, 
by an express stipulation, to which he vol- 
untarily assented for his own benefit; and 
his individual credit and property were there- 
by pledged to the holder of the bills to fulfil 
this stipulation. To apply, therefore, the 
principles of a collateral liability, such as a 
liability to pay the debt of another (which is 
the ground of the decision in Hardres, ac- 
cording to Lord Eldon) to the liability of the 
defendant in this case, seems to me a gross 
legal absurdity. "What other person's debt 
is the defendant liable for? They say, that 
of the bank. Who is the bank? It is the 
defendant himself. The notes in the decla- 
ration are the notes of the defendant him- 
self; for the payment of which his property, 
both corporate and individual, is originally 
pledged by the charter. To these general 
principles, it may be added, that it would be 
a manifest violation of the intention of the 
government, and of the security intended to 
be provided for the public by the provi- 
sions of the charter, to suffer the defendant 
to escape payment, upon such distinctions as 
are set up for him in this defence. It is well 
known, that in the numerous banks, with 
which the public were inundated about this 
time, there was no secm'ity against fraud 
and peculation upon the credulous people, 
imless the ostensible and tangible property 
of the individual stockholders, was rendered 
liable for the debts of the banks. 

But the strongest, and in my mind, the tm- 
answerable argument in favor of our action 
is, that the liability of the defendant, wheth- 
er it be original or collateral, is created by 
a specialty of the highest natiu-e, viz. by a. 
public statute. I say a public statute; for 
a statute incorporating a bank, has been al- 
ways held to be a public, not a private stat- 
ute. The reason given, why the acceptor of 
a bin of exchange is not liable in debt is, 
that his acceptance or liability amounts only 
to a promise, but creates no debt or duty. 
When it is admitted by the learned judges 



of the golden age (Charles n.), that debt 
will lie upon simple contract, and yet that 
it will not lie against the acceptor of a bill 
of exchange, which acceptance is a simple 
contract, it seems difficult to understand, 
their reasoning, and still more to be con- 
vinced by it The fact 'is, that little credit 
is due to the opinions of the judges of that 
day, upon the law of contracts, especially of 
commercial contracts. The improvements; 
in this science by modern judges, both in 
England and America, furnish more light in. 
one year, than was furnished for a century, 
either before or since the reign of Charles- 
II., by all the judges in Westminster Hall. 

It was asserted by one of the defendant's- 
counsel, that "debt does not lie upon a collat- 
eral undertaldng, whether created by statute 
or otherwise." I deny this position. And 
I asked for the authority, upon which it was 
made, but it was not produced. In my opin- 
ion, no such authority exists; if it did, it 
would have been producea; for it would cut 
up, root and branch, the strongest point in 
our favor. There can be no such position in 
law. The remedy for all liabilities must be- 
according to their nature. If the remedy is 
pointed out by law, or by statute, it must be 
pursued. If it arises from analogy and gen- 
eral principles, it must be pursued according- 
to, and consistently with, those principles. 
What if a collateral liability is created by 
bond or covenant under hand and seal? Will 
not debt lie for such a liability? Who wiU 
say that it does not? If debt does lie in 
such case, it is because the liability is creat- 
ed by specialty. Is not a statute a special-, 
ty? The books are full and decisive, that it 
is. To say or to admit, therefore, that debt 
wiU lie for a collateral liability, created by 
one kind of specialty, viz. a bond or cove- 
nant; and deny that it will lie for a collat- 
eral liability, created by another kind of spe- 
cialty, viz. a statute of a public nature; is. 
an absurdity, that will gain no ground in this- 
court. The truth is, as before suggested, no- 
action, but the action of debt, can be sup- 
ported upon legal and technical principles 
and practice, for a liability created by stat- 
ute, whether such liability be collateral or 
original. The simple question, therefore, in 
this case is. Is the liability of the defendant 
created by statute? It would be offensive to* 
common sense to deny, that it is. 

In order to avoid the necessary conse- 
quences of these principles, the positions 
taken by the defendant's counsel are unten- 
able throughout. It is admitted, that "debt 
will lie against the party neglecting to per- 
form a duty required by statute." What is. 
the duty required by this statute? It is for 
the stockholder to pay the bills of the bank, 
in the case stated in the declaration. It is- 
for the non-performance of this duty, that 
debt is brought in this case. It is admitted, 
also, that a debt is created by the notes of 
the bank; but it is said, that the defendant is- 
a stranger, independent of the act True,. 
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he Tvouia be a stranger, independent of the 
act; but the act has made him responsible 
for this debt; therefore by the act, he is no 
stranger; and this action, being founded on 
the act, is for that reason maintainable 
against him. It is also said, that this action 
is not by a party aggrieved; but it is admit- 
ted, that it is for a "recompense" or an "ad- 
vantage." I have shown, that it is by a 
party aggrieved; and that debt will lie for 
such a party to recover a recompense. The 
other cases are as easily answered, viz. that 
case is the action "in torts and wrongs by 
statute." This is no case of that description. 
The liability of towns to maintain paupers, 
is referred to. We answer; these actions 
against towns are not on the statute, but on 
the account against the town, pm'sued and 
recovered in the mode pointed out in the stat- 
ute. And above all, it is said, the statute 
gives no liability bej^ond the custom of mer- 
chants; and that the defendant is an en- 
dorser, made so by the statute, precisely and 
exactly for the honor of the drawer. How 
is it possible, that learning and talents can 
stray so out of the legal path? I should al- 
most be willing to admit these positions, if 
it were not for their manifest incorrectness. 
Why is the endorser or acceptor answerable? 
Because he has funds, or because he agreed 
to accept, either before or at the time the 
bill is drawn. Now the defendant is in both 
those predicaments. He had funds, the stock 
and property of the bank; he accepted, or 
became answerable, upon a full and personal 
■consideration; and he agreed to pay the bill, 
in the case stated in the declaration, before it 
was drawn; that is, when he took his char- 
ter, and agreed to the terms of it. One or 
two other eases and principles are relied up- 
on. The statute of hue and cry. Pinkney 
v. Inhabitants of East Hundred, 2 Saund. 
374, 379. No other answer to this case i£ 
necessary, than to state, that the action was 
in the nature of an action of trespass, as 
stated by Saunders; but in the original decla- 
ration, it does not appear, whether it was 
trespass, debt, or case. From the nature of 
the case, although the recompense was given 
by statute, the damages to be recovered could 
not "easily be reduced to a sum certain." 
Therefore, it does not come within the reason 
of those cases, where it is admitted, that 
debt will lie. The ease of the Huddersfield 
Canal Co. [v. Buckley] 7 Term B. 36, is an- 
swered in a single word. The statute dkect- 
■ed the recovery to be, either "by action of 
debt, or on the ease"; the plaintiff in that 
case elected case. 

2. Is the statute of limitations a bar? 
This question depends wholly upon authori- 
ties, and upon the nature of the statute of 
limitations. This statute is not to be favored; 
and is not to be extended by implication to 
cases not mentioned in it. This is the case 
of a record, and of a specialty; the presump- 
tion, that evidence is lost (the reason of the 
statute) cannot apply in this case. There is 



no lending, such as debt would lie for, in the 
case of the actual lending of money. Debt 
upon an award is upon a specialty, and so 
not within the statute. Jones v. Pope, 1 
Saund. 37. This statute is no plea against 
a suit for attorney's fees, because a matter 
of record, which is a specialty. 2 Saund. 06. 
The statute of limitations is no bar to an 
action upon the statute of 2 Edw. VI. c. 13, 
for not setting out tithes. Debt lies upon 
this statute. Jones v. Pope, 1 Saund. 33; 
Talory v. Jackson, Cro. Car. 513. Same case 
in Freeman's Beports. North, C. J., says, 
the "reason why this statute (of limitations; 
is no bar, is, because it is founded on a stat- 
ute." Freem. 237. The statute of 2 Edw. 
VI. is a specialty, and not within the statute 
of limitations. Com. Dig. "Temps," G 15, 
If judgment should be in favor of the plain- 
tiff, we shall claim interest; upon which the 
court will be pleased to hear us. 

After the argument, the cause was con- 
tinued for advisement. And now, at this 
term, the opinion of the court was delivered 
as follows: 

STOBY, Circuit Justice. This cause has 
been argued with a diligence and abilitj% 
worthy of its importance. The learning up- 
on the subject has been nearly exhausted; 
and if the opinion, which we are now to pro- 
nounce, be not free from doubt or difficulty, 
it is certainly not from any neglect of coun- 
sel to furnish all the proper lights of prin- 
ciple and authority. There are two ques- 
tions: First, whether the plea be a good bar 
to the action; secondly, if not, whether the 
action itself be well brought. 

In respect to the first question, the stat- 
ute of limitations of New Hampshire (Act 
Jime 16, 1791), which, in this respect, is a 
mere transcript of the statute of 21 Jac. I. 
c. 16, § 3, bars "aU actions of debt, gi-ounded 
upon any lending or contract without spe- 
cialty, and all actions of debt for arrearages 
of rent," unless commenced within six years 
next after the cause of action acci*ued. 
Nothing can be clearer, than that this is not 
a case of lending; and it would be very 
artificial reasoning to consider it a case of 
contract. It is certainly not a case of ex- 
press contract; and the most that can, by 
the utmost straining, be asserted, is, that it is 
a case arising quasi ex contractu. It is in 
truth, however, a mere legal liability, created 
by statute, which may fui-nish the founda- 
tion or consideration of a contract express 
or implied; but is not of itself a conti"act. 
The reasoning in Mr. Justice Blaekstone's 
Commentaries (3 Comm. 160, 161), on the 
subject of implied contracts in cases of fines, 
forfeitures, amercements, and judgments, is 
very refined and ingenious in theory; but it 
never has to its full extent been admitted 
in practice, as the foundation of legal rem- 
edies. If it were universally true, then in- 
debitatus assumpsit would lie to recover a 
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fine on a criminal sentence, or a penalty or 
forfeiture upon a penal statute, whicli cer- 
tainly cannot be pretended. And even sup- 
posing, that the law, for the sake of a rem- 
edy, would allow a party, by a fiction, to 
change a wrong into a contract; it does not 
follow, that the wi'ong is merged in con- 
tract, until the parly has definitely bound 
himself to consider it exclusively in that 
character. If a person unlawfully converts 
and sells the property of another, it is prop- 
erly a tort; yet the injm-ed party may waive 
the tort, and bring assumpsit for the pro- 
ceeds. But until he has so made his elec- 
tion, and created an implied contract, the 
wrongdoer cannot protect himself by any 
defence, foimded upon the supposed exist- 
ence of a contract. In the present case, the 
plaintiff has not declared on any contract, 
nor has the law necessarily created one; 
and, therefore, in this view, the plea cannot 
on principle be supported. But if it were 
otherwise, the statute of limitations applies 
only to contracts, not groimded on a spe- 
cialty. Now, the present action is founded 
on a statute, which the law deems for this 
purpose a specialty; and for this reason also 
the plea is bad. If the case were new, there- 
fore, we should have no difficulty in overrul- 
ing the plea; but the point has been du-ect- 
ly decided by authorities, which cannot now 
be controverted. Jones v. Pope, 1 Saund. 
37; Hodsden v. Harridge, 2 Saund. 61, 65; 
Cora. Dig. "Temps," G 15; Talory v. Jack- 
son, Cro. Oar. 513. But although the plea 
be bad, yet if the declaration be bad also, 
tlie defendant has a right to take the excep- 
tion, and judgment ought to be rendered 
against the party committing the first fault. 
Several exceptions have been taken to the 
declaration, on account of its inartificial 
structure and defective averments. I shall 
pass them all over, not because they are 
without foundation, but because the declara- 
tion, though drawn with great inaccuracy 
and unskilfulness, contains sufficient matter 
in substance, on which, in case of a general 
demurra*, to found a judgment, if the action 
itself be rightly conceived. 

And this brings us to the second question, 
whether debt lies in this case; a question 
which, though purely technical, goes to the 
very marrow of this cause; for imder ex- 
isting circumstances, if the plaintiff has not 
this remedy, he is probably barred of every 
other by lapse of time. Many cases have 
been stated at the argument, in which an 
action of debt will lie. It is said, that it 
will lie upon express aud implied contracts, 
and upon legal liabilities. This is certainly 
true; but it is true to a limited extent only; 
for It will not lie upon all simple contraxits, 
nor upon all legal liabilities. It will not, 
for instance, lie Tipon a mere simple contract 
to indemnify a party, or to do any other act 
or thing, except to pay money or deliver 
goods. In respect to liabilities or rights cre- 
ated by statute, where no specific action is 



given, debt is often a proper, but is by no 
means a imiversal remedy. It is very cor- 
rectly laid down by Chief Baron Comyn 
(Com. Dig. "Action on Statute," A 1), that ' 
upon every statute made for the remedy of 
any injury, mischief, or grievance, an action 
lies by the party grieved, either by the ex- 
press words of the statute or by implica- 
tion; and that such action shall be a recom- 
pense to the party. But the action here 
spoken of is not any one specific remedy; 
but an action adapted to the natiire of the 
ease, and moulded according to the forms 
and distinctions of the common law. It 
may be an action of debt, or assumpsit, or 
trespass, or case, as the particular nature 
of the wrong or injury may require. For 
instance, Lord Coke informs us, that upon 
the statute Of Magna Charta (9 Hen. HI. 29). 
which enacts, that no free man shall be ar- 
rested or imprisoned, &c. xmless by the law 
of the land, if any be imprisoned contrary 
to law, he may have an action founded upon 
this statute. 2 Inst 55. No person can sup- 
pose, that debt or assumpsit would here be 
a proper form of action; but the proper- 
remedy would be an action of trespass, or 
(as Lord Coke seems also to intimate) a spe- 
cial action on the case. Id. So, since the 
statute of wills (32 Hen. VHI. c. 1), a dev- 
isee of money to be paid out of lands may 
maintain an action upon the statute for the 
money against the terretenant; and the 
proper action, according to the analogy of 
the common law, is debt. Com. Dig. "Ac- 
tion on Statute," A 2; 6 Mod. 27. So upon 
the statute of hue and cry, (13 Edw. I. St. 
2, cc. 1, 2), which makes the himdred "an- 
swerable for the robberies done and the 
damages," an action on the case, and not 
an action of debt, lies for the party grieved; 
for the cause sounds properly in damages. 
Ratcliffe v. Eden, Cowp. 485; Allen v. In- 
habitants of the Hundred of Kirkton, 3 Wils. 
318; 1 Chit. PI. 143, 144. And the same 
rule applies to other statutes, where the com- 
pensation depends on imliquidated damages. 
Pinkney v. Inhabitants of East Hundred, 2 
Saimd. 374. On the other hand, on the stat- 
ute of 2 Edw. VI. c. 13, which gives a for- 
feiture of the treble value for not duly set- 
ting forth tithes, debt has been held to lie. 
2 Inst. 648-650; 1 Kolle, Abr. 598, 1. 25; 
Com. Dig. "Debt," A 1. Lord Holt is re- 
ported to have said, that the case of debt 
upon this statute was at first a strain, be- 
cause it gave an action of debt, whereas 
the statute gave treble damages; but the 
party should rather have had an action on 
the statute. College of Physicians v. Sal- 
mon, 1 Ld. Kaym. 680. His lordship, how- 
ever, was clearly mistaken; for the words 
of the statute give the treble value, and not 
treble damages; and debt lies in every case 
of a penalty, where the sum is certain, or 
can be readily reduced to a certainty, as the 
treble value may. But the very distinction 
; alluded to by his lordship clearly shows, 



BULLARD (Case No. 2,121) 

that though debt is m general the remedy 
for penalties and forfeitm-es on statutes; yet 
that it is not universally so. For the remedy 
follows the nature of the case, and debt lies 
only when, by analogy to the rules of the 
common law, the duty or penalty lies not in 
unliquidated damages, but is capable of be- 
ing reduced to a certainty. So, if the for- 
feiture be of a chattel, detinue, and not debt, 
is the proper remedy. And cases may arise 
under a statute, in which the parties may 
have divers remedies. For instance, by the 
statutes of New Hampshire and Massachu- 
setts, towns are obliged to support paupers 
having settlements therein; and are com- 
pellable, in certain eases, to pay the expenses 
incurrecl by other towms on account of such 
paupers. Actions of assumpsit upon these 
statutes are very frequent; and (assuming 
tliat corporations have a capacity to make 
a promise) there cannot be a doubt, that the 
action well lies; for the statutes create a di- 
rect and immediate liability quasi ex con- 
tractu. But there can be as little doubt, 
that an action of debt will lie in the same 
case, as the claim is for a determinate sum 
of money, arising from a legal and direct 
duty, if the statute do not point to any other 
form of action. The result of this examina- 
tion instructs us, that the action to be pur- 
sued to enforce a statutable right, obligation, 
or remedy for a gi'ievanee, is not necessarily 
debt, but depends upon the subject matter 
and natiffe of the provisions of the statute; 
and that it is not sufficient, in the present 
case, for the defendant to establish affirma- 
tively, that an action of assumpsit or case 
might well lie; but negatively, that an ac- 
"tion of debt will not. 

The principal ground, upon which it is 
argued, that debt will not lie in this ease, 
is, that this is a collateral liability, created 
by statute; and that, by analogy to the rule 
of law, that debt will not lie on any collat- 
eral undertaking by contract, it will not lie 
in this case, which is quasi ex contractu. 
By the ancient common law, all matters of 
personal contract were considered as bind- 
ing only in the light of debts; and the only 
means of recovery in a court w^as by an ac- 
tion of debt. 1 Reeve, Eng. Law, 159; 
Glan. lib. 10, cc. 1, 2, 3, etc. And the legal 
notion of a debt was, a duty, a*eated by the 
common law upon some good consideration, 
moving immediately between and for the 
benefit of both parties; such as upon a 
borrowing, a sale, a lending, a hiring, or a 
deposit. Id. Kb. 10, c. 3. In short, con- 
tracts of debt were (as Lord O. J. Vaughan 
declares) deemed reciprocal grants. Edg- 
comb V. Dee, Vaughan, SD, 101. A promise, 
therefore, to pay money, founded merely 
on a consideration affecting third persons, 
or to the prejudice or injury of the promisee, 
without any benefit to the promisor, was 
deemed a mere nude pact, and not sufficient 
to raise a valid contract of debt. And, 
therefore, if a person, for a good considera- 
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tion, promised to pay the debt of another, 
either generally, or at a futm-e day, it was 
held a mere collateral engagement, for which 
an action of debt did not lie; though it 
would have been otherwise, if the promise 
had been by deed. One of the earliest cases 
on this subject is in 44 Edw. III. 21. See 
this same point made, 18 Edw. III. 13, and 
1 RoUe, Abr. 593, C 30. There, in the writ 
of debt, the plaintiff declared, that a man 
had boiTowed of him one hundred shillings 
to be paid at a certain day, at which day he 
did not pay it; upon which the defendant 
came, and requested the plaintiff to- take 
him as his debtor, and to delay asking pay- 
ment imtil St. Michaels next following, and 
he would then pay, and so became principal 
debtor. And because the plaintiff could not 
show any specialty, proving this thing, it 
was adjudged, that he should take nothing; 
for Moubrey, J., said, according to his un- 
derstanding, the person was not discharged; 
and so the defendant could not be debtor, 
if the other remained chargeable. There was 
another case in 9 Hen. V. 14, which was 
debt upon a promise by A to pay a judgment 
recovered by the plaintiff against B, if the 
plaintiff would release B from the execu- 
tion. The plaintiff did release B, and after- 
wards brought this action; and an excep- 
tion being taken, Cockrain, X, said that the 
matter, in his opinion, was not sufficient to 
maintain the action; and the report then 
proceeds, "quere, ex nudo pacto non oritur 
actio, etc. issint est I'opinion, etc.;" from 
which it is inferred, that in the opinion ^f 
the court the action did not lie. Com. Dig. 
"Debt," B. However, the doctrine does not 
seem to have been completely settled; for 
in several subsequent cases, the point was 
incidentally discussed and disputed (37 Hen. 
VL 8; 14 Edw. IV. 7, 6; 15 Edw. IV. 32; 
17 Edw. IV. 4, 5); and in 27 Hen. VIII. 24, 
the court was divided in opinion upon it. 
That case was assumpsit, brought on a 
promise made by the defendant to pay a 
debt of A for which he was in prison on 
execution, if the plaintiff would release A 
from the execution; and tbe plaintiff aver- 
red, that he did release hiir. It was among 
other things argued, that case did not lie; 
for that debt was the proper remed5'. But 
the whole court said, it was not so; for in 
many cases a man may have an action on 
the case, where he has another remedy; and 
Spelman and Port, Justices, held, that debt 
would lie as well as case; but Brooke, J., 
and Pitz James, C. J., were of a different 
opinion, and said, that debt would lie only, 
where there is a contract; for the defend- 
ant had not a quid pro quo; but the action 
is founded solely on the assumption, which 
sounds merely in covenant; and as there 
was no specialty, the plaintiff had no other 
remedy, but an action upon the case. Since 
that time, there is a string of cases on each 
side of the question; some of the authori- 
ties asserting, that debt will lie upon a col- 



[4 Fed. Cas. page 641] 



(Case No. 2,121) BULLARD 



lateral contract for tlie payment of money; 
and others expressly denying it. The weight 
of authorities certainly is against the ac- 
tion. Johnson v. Morgan, Cro. Eliz. 758; 
Bloome v. Wilson, Jones, 184; Sands v. 
Trevilian, Cro. Car. 193; Dyer, 272, in mar- 
gin; Com. Dig. "Debt," A" 8; 1 RoUe, Abr. 
593, E 45, E 51; Id. 594, line 10; Doct & 
Stud. dial. 2, c. 24; Core's Case, 2S H. 8; 
Dyer, 19, 21, per Luke, J.; Anon., 1 Vent. 
293; Kent v. Derby, Id. 311; Rozer v. 
Eozer, 2 Vent. 36; Anon., 1 Vent 268; 
Stonehouse v. Bodvil, T. Eayra. 67; Masters 
V. Marriot, 3 Lev. 3G3; Anon. Hardr. 485; 
Gilb. "Debt," 364; Bishop v. Young, 2 Bos. & 
P. 78. The earlier cases manifestly proceeded 
upon the notion, that there was a want of 
sufficient consideration, or, as it is quaintly 
expressed, that there was no quid pro quo, 
on which to found a contract And when 
this doctrine was exploded, as it could not 
fail to be, by the good sense of succeeding 
times (Doct & Stud. dial. 2, c. 24), it was 
held, that the effect of the promise was not 
to create a debt or duty to pay the specific 
sum agreed to be paid, but only such dam- 
ages as the plaintiff had sustained by the 
breach of the contract; and that, therefore, 
an action upon the case, and not debt, was 
the proper remedy. Hardr. 486; Vaughan, 
101. Lord Loughborough instructs us, that 
the manner in which the action of assumpsit 
was brought, prior to Slade's Case, was by 
stating, not a general indebit^itus assumpsit, 
for it was not brought merely on a promise, 
but a special damage for a non-feasance, by 
which a special action on the case arose to 
the plaintiff; and that Slade's Case, 4 Coke, 
42, was the first where general damages for 
the non-performance of a contract, were laid 
as the cause of action. Rudder v. Price, 1 
H. Bl. 547. 

That the real reason, why debt was held 
not to lie upon a contract to pay the debt 
of another, was the xmcertainty of the sum 
to be recovered for the breach thereof, sound- 
ing merely in damages, and not any peculiar 
notion derived from its being a collateral 
undertaking, cannot be doubted. If such 
collateral undertaking to pay a sum certain 
be evidenced by a sealed instrument there 
can be no doubt, that an action of debt well 
lies. And why? Clearly because it is a 
contract, upon which, by law, the party is 
entitled to recover a sum certain. Lord 
Chief Baron Corayn lays it down as a gen- 
eral proposition, that ''debt lies upon evei'y 
express contract to pay a sum certain." Com. 
Dig. "Debt," A 8. Mr. Justice Blackstone 
asserts the same doctrine in still more pre- 
cise terms. "Any contract (says he,) where- 
by a determinate sum of money becomes 
due to any person, and is not paid, Ijut re- 
mains in action merely, is a contract of debt" 
2 Bl. Comm. 464. The true test is, there- 
fore, whether the sum to be recovered has, 
upon the contract itself, a legal certainty. 
Following, therefore, the principle of the old 
4FED.CAS. — 41 



decisions, we may well hold, that debt does not 
lie upon any collateral undertaking, where 
the sum to be recovered is imceitain, and 
sounds merely in damages. But whenever 
the law, upon any undertaking, whether di- 
rect or collateral, gives the party a title to a 
determinate sum, which becomes his abso- 
lute due by the rules applied to the contract,, 
it should seem, that an action of debt must, 
upon admitted principles, be held to lie. In- 
deed, an action of debt against a pledge or 
collateral security, eo nomine, is as old as 
the common law itself; and Glanville gives 
the form of the writ against them. Glan. 
lib. 10, cc. 3, 4. It was, to be sure, neces- 
sary, that the engagement should be \mder 
seal, or be binding by custom for a sum cer- 
tain (though Fitzherbert seemed to think 
otherwise). Fitzh. Nat Brev. 122, K 137. 
But see 43 Edw. m. 11. Yet this was be- 
cause, by the law of the land, the engage- 
ment was otherwise not binding, but was 
void as a nude pact It does not seem to 
me an over-straining of the old doctrine, to 
apply it to any cases of collateral undertak- 
ings, in respect to which the law now pro- 
nounces, that the parties to the contract are 
bound to pay, not unliquidated damages, 
but a sum certain. For instance, the en- 
gagement of an endorser of a bill or note is 
merely collateral; yet, upon the default of 
the maker or acceptor, he is clearly liable 
by law to pay to the holder a determinate 
sum, the various sums stated in the bill or 
note. It is a duty, a-eated by the custom of 
merchants, which is a part of the law of the 
land. See Eyre, J. C, in Gibson v. Minet, 1 H. 
Bl. 602. It would be a violation of the first 
principles of law, for the court to direct, or 
the jury to give, a less sum to the holder. 
How then it can be correctly held, that debt 
does not lie. by the holder against the en- 
dorser in such a case, I profess myself un- 
able to comprehend. I must say with Lord! 
Loughborough (Rudder v. Price, Id. 555)) 
that "I cannot devise a substantial reason,, 
why a promise to pay money not performed! 
does not become a debt; and why it shoifid 
not be recoverable, eo nomine, as a debt"' 
If, however, "the authorities are too strong* 
to be resisted," it will become our duty to> 
bow to them, however unsatisfactory they 
may be. But when we find, that this doc- 
ti-ine rests mainly on a case in Hardr. (Anon., 
Hardr. 485), which was decided at a time, 
when the law relative to negotiable instru- 
ments was very little understood, and whichj 
has been recently overturned by an imani- 
mous decision of tlie supreme com-t (Raborg- 
V. Peyton, 2 Wheat [15 U. S.] 385), and 
when it has been decided, that an action of 
debt lies by the payee of a bill of exchange 
against the drawer (Hard's Case, 1 Salk. 23 ^ 
Hodges V. Steward, Skin. 346), whose en- 
gagement is certainly collateral, I own, that 
I am not without hope, that the law will, 
on this subject, be followed out upon its 
genuine and rational principles. If, thero- 
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fore, the present case were to be considered 
exactly like the case of an endorser of a 
note, I am not quite prepared to admit, that 
an action of debt could not be sustained. 

But we may well leave that point to be de- 
cided, when it shaU arise; for this is not the 
case of a collateral contract, created by an en- 
dorsement. It may have some analogy to it, 
and so it has to an absolute guaranty or 
sm'etyship. This is a liability created, not 
merely by the act of the parties, but by the 
express terms of a statute. The act of in- 
corporation (Act June 18th, 1806) provides, 
""that if said corporation shall, at anj-- time 
hereafter, divide their stock, previous to the 
paj'ment of all their bills, or shall refuse or 
neglect to pay any of their bills, when pre- 
sented for payment in the usual mannex', the 
original stockholders, their successors, and 
assigns, and the members of such corpora- 
tion, ShaU, in their private capacities, be 
jointly and severally liable to the holder of 
any bill or bills, issued by the said corpora- 
tion for the payment thereof," &c. &e. I 
agi-ee at once to the position, that the bills 
of the bank are to be considered originally 
as the debts of the corporation, and not of 
the corporators; and, except from some spe- 
<;ial provision by statute, the latter cannot 
'be made answerable for the acts or debts 
of the former. They are altogether in law 
■distinct persons, and capable of conti'acting 
with each other. But the corporators are 
not strangers to the corporation. On the 
contrary, the law contemplates a privity be- 
tween them; and upon that privity has cre- 
ated an obligation on the corporators, under 
certain circumstances, to pay the debts of 
the corporation. Nothing can be better set- 
tled, than that an action of debt lies for a 
duty, created by the common law, or by 
custom. Anon., Hardr. 495. A fortiori it 
must lie, where the duty is created by statute. 
Mr, Justice Blackstone says, "that every 
person is bound, and hath virtually agreed 
to pay such particular sums of money, as 
are charged on him by the sentence, or as- 
is-essea by the interpretation of the law. 
Whatever, therefore, the law orders any 
one to pay, that becomes instantly a debt, 
which he hath beforehand contracted to dis- 
charge." Without placing any reliance up- 
on this refined notion of contracts, it can- 
not be doubted, that the learned judge has 
•expressed the true doctrine of the law. 
Whatever is enjoined by a statute to be 
'done, creates a duty on the party, which he 
is bound to perform. The whole theory and 
practice of political and civil obligations 
rest upon this principle. When, therefore, 
a statute declares, that, under certain cir- 
<;umstances, a stoeldiolder in a bank shall 
pay the debt due from the bank, and those 
circumstances occur, it creates a direct and 
immediate obligation to pay it. The consid- 
eration may be collateral or not; but it is 
not a subject matter of inquiry. And to 
deny, that it is a duty on the stockholder to 
pay the money, is to deny the authority of 



the statute itself; for a duty is nothing 
more than a civil obligation to perform that, 
which the law enjoins. Here, then, the 
law has declared, that the stockholders shall 
be liable to pay a specific sum, and it im- 
poses on them a duty so to do. How then 
can the com-t say, that debt does not lie, 
since there is a duty on the defendant to pay 
the plaintiff a determinate sum of money? 
There is no room, under this view of the 
case, for entertaining any question as to 
collateral imdertakings. The law has cre- 
ated a direct liability, a liability as direct 
and cogent, as though the party had bound 
himself under seal to pay the amount; in 
which case debt would undoubtedly lie. The 
law esteems this an obligation created by 
the highest kind of specialty. Indeed, if debt 
would not lie in this case, it is inconceivable, 
how assumpsit could. There is no pretence 
of any express promise; and if a promise 
is to be implied, it must be because there 
exists a legal liability, independent of any 
promise sufficient to sustain one. Now, the 
very action of a collateral undertaking is, 
that there exists no legal liability, inde- 
pendent of the promise to create a duty. 
And if there exists a duty sufficient to raise 
a promise, then it is sufficient to sustain an 
action of debt. Upon tlie most mature re- 
flection, I am of opinion, that an action of 
debt well lies in this ease. 

There is another point, stated by the in- 
genious coimsel for the defendant, whicli de- 
serves particular notice. It is, that upon the 
true construction of this statute, the right 
of action accrues only upon a division of 
the stock, and a subsequent refusal of the 
bank to pay its bills. And in support of this 
position, various cases have been cited in 
which "or" has been construed "and." 
Those cases are good law; but they do not 
apply to the present case. The construction 
of this statute, if not perfectly free from 
every siibtile doubt, is reasonably certain. 
It gives a remedy against the stockliolders 
in every case, where the bank neglects or 
refuses to pay its bills, upon presentment 
for paj'ment in the usual manner, as well 
before as after a division of the stock. The 
intent of the legislature mast be very clear, 
and the mischiefs very great, that would au- 
thorize a court, in a case like the present, 
to substitute "and" for "or." What is there 
unreasonable in the legislature's protecting 
the holder of a bank note against the in- 
solvency of a bank, arising from other 
causes, as well as from a division of its stock. 
Tlie public mischief is no gi-eater in the one 
instance, tlian in the other; and the event 
of an insolvency from other causes is quite 
as much within the compass of probability, 
as from a division of the stock. 

Tlie disti'ict judge concm's in this opinion; 
and therefore judgment upon the demurrer 
must pass for the plaintiff. 

[NOTE. When the action for debt lies: On 
simple contract. Childress v. Emorv, 8 
Wheat. (21 U. S.) 642, 672. Express or implied. 
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Collins V. Johnson, Case No. 3,015a. For dis- 
tinct sums of money payable by the terms of 
a contract at different times. Faw v. jSIarstel- 
ler, 2 Craneh (6 U. S.) 10; Nailor v. Kearney, 
Case No. lO.OQi. But see Fontaine v. Aresta, 
Id. 4,905. By the payee or indorsee of a bill 
■of exchange. Raborg v. Peyton, 2 "Wheat. (15 
U. S.) 385; Kirkman v. Hamilton, 6 Pet. (31 
TJ. S.) 20; Home v. Semple, Case No. 6,658; 
Gardner v. Lindo, Id. 5,231; Vowell v. Alex- 
ander, Id. 17,017; Frazer v. Carpenter, Id. 5,- 
0(59. But see Lindo t. Gardner, 1 Craneh (5 
U. S.) 343. On a decree for the payment of 
money. Pennington v. Gibson, 16 How. (57 
U. S.) 65; Bank of Circleville v. Iglehart, Case 
No. 860; Nations v. Johnson, 24 How. (65 U. S.) 
■202. For a sum capable of ascertainment. 
U. S. V. Colt, Case No, 14,839; Stockwell v. TJ. 
•S., 13 Wall. (80 U. S.) 531, affirming Case 
No. 13,466. And see Chaffee v. XJ. S., 18 
Wall. (So U. S.) 516; U. S. v. Willetts, Case 
No. 16,099; U. S. v. Lyman. Id. 15,647; U. 
«. V. Bougher, Id. 14,627; U. S. v. Morin, 
Id. 15,810; Union Iron Co. v. Pierce, Id. 
14,307. For customs duties. U. S. v. Ly- 
man, Id. 15,647; Stockwell v. U. S., Id. 13,- 
466. For tonnage and light duties. TJ. S. v. 
Hathaway, Id. 15,326. E'er a revenue tax. TJ. 
S. T. Halloran, Id. 15,286; Dollar Sav. Bank v. 
TJ. S., 19 Wall. (86 TJ. S.) 237. On a bail bond. 
Davis T. Packard, 7 Pet. (32 TJ. S.) 285. 
Against bank directors for personal liability 
•created by statute. Falconer v. Campbell, Case 
No. 4,620. For damages and costs distinctly 
•awarded. Matthews v. IMatthews, Id. 9,288. 
On an open account. Dillingham v. Skein, Id. 
■3,912a. On an appeal bond. Dowlin v. Standi- 
fer. Id. 4,041a. For penalties stipulated by con- 
tract. Martin t. Taylor, Id. 9,166. Statutory 
penalties. Jacob v. TJ. S., Id. 7,157; In re 
Uosey, Id. 12,066; Stockwell t. TJ. S., supra; 
Chaffee t. TJ. S., supra; TJ. S. v. Willetts, supr.a; 
TJ. S. T. Foster, Case No. 15,142; The Nash- 
ville. Id. 10,023; Jacob v. TJ. S., supra; TJ. S. 
V. The C. B. Church, Case No. 14.762; Oliver 
V. Weakley, Id. 10,502. See, also, TJ. S. v. Al- 
len, Id. 14,431. But see TJ. S. v. Claflin, 97 TJ. 
S. 547. And notwithstanding the statute giv- 
ing the penalty also authorizes imprisonment 
to be enforced by indictment. TJ. S. v. Foster, 
supra. The imprisonment cannot be waived, 
and debt brought for the fine. TJ. S. v. !Morin, 
supra; TJ- S. T. Ebner, Case No. 15,020. Lies 
to recover a penalty the amount of wliich is 
not certain. TJ. S. v. Elliot, Id. 15,043. See, 
also, TJ. S. V. Colt, supra; TJ. S. v. Little Miami 
C. & X. R. Co., 1 Fed. 700. Will Qot lie for 
interest due on a loan. TJ. S. v. Colt, supra. 
Nor to enforce a contribution by stockholders. 
Bank of Circleville v. Iglehart, Case No. 860. 
But see Mills t. Scott, 99 TJ. S. 29.] 
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BTJLLARD et al. v. ROGER WILLIAMS 
INS. CO. 

[1 Curt. 148.]* 

'Circuit Court, D. Rhode Island. June Term, 
1852. 

Mari:? E Insckakce — Action on Policy — Aban- 
DONaiEST— Total Loss — Evidence — Presump- 
tion — Burden of Pkoof— "Seawouthiness. " 

1. There is no presumption that defects, 
-found to exist in the hull of a vessel during 
the voyage, were jiroduced by a peril of the 

^ pReported by Hon. B. R. Curtis, Circuit Jus- 
i:ice.] 



sea. .The burden is on the assured to prove 
this. 

[Cited in Lunt v. Boston Marine Ins. Co., 6 

Fed. 568.] 
[See Watson v. Insurance Co., Case No. 17,- 

285; Donnell v. Columbia Ins. Co., Id. 3,- 

987; Tidmarsh v. Washington Ins. Co., Id. 

14,024; Hicks v. Pitzsimmons, Id. 6,460; 

TJ. S. T. Mitchell. Id. 15,792; Pyman t. Von 

Singen, 3 Fed. ^2.] 

2. A letter of abandonment must state the 
cause of the loss, and when stated, it must ap- 
pear to have been a peril insured against. 

[See Columbian Ins. Co. t. Catlett, 12 Wheat. 
(25 U. S.) 383.] 

3. If a vessel be so injured by a sea peril as 
not to be repairable, except at an expense ex- 
ceeding its value when repaired, the loss is ac- 
tually total, and no abandonment is necessary. 

[See Patapseo Ins. Go. v. Southgate, 5 Pet. 
(30 TJ. S.) 604; Bradlie v. Maryland Ins. 
Co., 12 Pet. (37 tr. S.) 378; also, Hugg v. 
Augusta. Ins. Co., Case No. 6,838.] 

4. The valuation -in the policy fixes the value 
of the vessel for this purpose under the form 
of policy used in Boston and some other places. 

5. Seaworthiness of the hull is such a state of 
the hull, as is competent to resist the ordinary 
action of winds and waves in the voyage for 
which the vessel is insured. 

[Cited in The Orient, 16 Fed. 916.] 

6. Heavy cross seas are not the ordinary ac- 
tion of the sea, within the meaning of this rule, 
however common they may be in the voyage 
insured. 

This was an action [by Silas BuUard and 
others] on a policy of marine insurance on 
the brig Star, at and from Fall River to 
Havana, and thence to a northern port in the 
United States. The vessel was valued in 
the policy at ?3,(M)0, and was insured for $2,- 
000. It appeared that the vessel performed 
her outward voyage to Havana, took a cargo 
of molasses there, and sailed on her return 
voyage. Soon after leaving the harbor of 
Havana, she met the cross sea, which is or- 
dinarily thrown up in the Florida gulf, by 
the meeting of the trade wind and the gutC 
stream. She soon sprung a leak, which in- 
creased, and it became necessary to put away 
to Key West The brig was there hove out 
and surveyed, and the report of the survey- 
ors, which was supported by their depositions, 
taken imder a commission and read at the 
trial, showed that the expense of repairing 
her would be ?2,000, and that when repaired 
the brig worild not be wox'th the cost of her 
repairs; and the surveyors having recom- 
mended a sale, she was sold by the master. 
The plaintiffs claimed to recover as for a 
total loss. The points i*uled, and the in- 
structions given to the jmy, appear in the 
charge of the court. [The jury rendered a 
verdict in favor of plaintiffs for a partial 
loss.] 

Mr. Blake, for plaintiffs. 
Ames & Jenckes (with whom was Carpen- 
ter), for defendants. 

CURTIS, Circuit Justice. The plaintiffs 
claim to recover from the defendants a sum 
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of money alleged to be due under a policy of 
insurance. They show that at Key West 
this vessel needed certain repairs. It is in- 
cumhent on them to prove that these repairs 
Avere rendered necessary by some peril in- 
sured agninst in the policy. Even if you are 
satisfied, this vessel was seaworthy at the 
beginning of her voyage, there is no presump- 
tion that the necessity for these repairs was 
occasioned by a peril insured against. The 
burden is still on the insured to prove that 
by some peril within the policy, the vessel 
received injuries requiring the expenditures 
shown by the surveyors' testimony. The 
perils insured against in this policy, so far as 
the present case is concerned, are "perils of 
the sea," and the inquiry is, whether the 
damage suffered by this vessel was from a 
peril of the sea. Damage done to a vessel 
by perils of the sea, includes every species 
of damage done to the vessel at sea, by the 
violent and immediate action of the winds, 
or waves, or both, as distinct from the or- 
dinary wear and tear of the voyage, and as 
distinct fi'om injuries suffered by the vessel, 
in consequence of her not being seaworthy 
at the outset of her voyage, or afterwards, 
tmder circumstances in which the master 
was guilty of negligence in not making her 
seaworthy. 

In tliis case there Is no pretence of any 
negligence by the master during the voyage, 
though there is a serious question, for your 
consideration, whether the vessel was sea- 
worthy at the outset of the voyage. The 
law in reference to this wiU be presently 
stated; but in considering whether this dam- 
age was done by a peril of the sea, or was 
merely a consequence of the action of the 
sea on a weak, decayed, and unseaworthy 
vessel, I think you have a right to presume, 
at the outset, the vessel was seaworthy at 
the beginning of the voyage, because, as wiH 
be presently stated to you, the law so prfr 
sumes until the contrary appears. You have 
evidence of the state of the wind and sea from 
the time the brig left Havana till she arrived 
in Key West. You also have evidence what 
injuries the vessel sustained, and you wiU 
say whether these injuries were done to this 
vessel by the violent and immediate action of 
the winds and waves, or whether, though 
suffered by reason of their action, they were 
attributable to the weak and decayed state 
of the vessel at the commencement of the 
voyage. 

It has been stated, by the defendants' coun- 
sel, that the law requires all vessels to be so 
strong as to re-sist the ordinary action of the 
sea, in the voyages for which they are in- 
sured. This is true. It is also said, and 
you will judge whether it is satisfactorily 
showUj that a cross sea is ordinarily to be 
expected to be met with, in the Flox'ida gulf 
stream, and that if this vessel broke down 
in such a sea, this is conchisive proof that 
she was not seaworthy for this particular 
voyage. But I do not undei-stand that the 



law requires vessels to be so strong as not 
to receive injury from any state of the winds 
and sea which may ordinarily be expected 
in the voyage for which she is insured. This 
is not what is meant by the ordinary action 
of the winds and sea. In some sense gales 
and heavy seas may be said to be ordinary. 
They are of very frequent ocem-reuce in 
some parts of the world. A vessel going 
round Cape Horn, in the winter, scarcely 
fails to encounter them. But if damage is 
suffered by their action on the vessel, or car- 
go, it would certainly be no defence for the 
underwriter to say, that in that voyage they 
almost always ocem-, and the vessel should 
have been strong enough to resist them. 
Gales of wind and heavy cross seas are not 
the ordinary action of the sea, in the sense 
of the law of insm"ance, and when injmy is 
suffered by a seaworthy vessel from their ac- 
tion on her, she is damaged by a peril within 
the policy. At the same time, if seaworthy 
vessels usually, and, so far as appears, al- 
ways, go through such seas as are described 
by these witnesses to have existed on this 
passage, without sustaining material injm-y, 
it certainly tends to show that the injuries 
suffered by this vessel are to be ascribed, 
not to a peril of the sea, but to the insufa- 
ciency of this vessel. It is a matter of fact 
for your good sense to determine. The law- 
raises no presumption concerning it, and, I 
apprehend, cannot safely do so. Because, 
when the winds and seas are not in their 
ordinai-y state, it is impossible to say, be- 
forehand, what effects they will produce up- 
on seaworthy vessels. One may get an un- 
lucky twist as seamen call it, and be broken 
down, while another, under circumstances 
apparently no more favorable, receives no 
injury. And therefore there is no legal pre- 
sumption to guide you; but you must con- 
sider and weigh the probabilities of the case, 
and say whether the plaintiffs have sat- 
isfied you, considering the state of the wind 
and sea, the kind and degi*ee of damage 
suffered by the brig, the general condition 
in which she was found by the surveyors, 
and the uniformity with which great num- 
bers of vessels encounter such seas with- 
out receiving injmy, that these were dam- 
ages done by perils of the sea. If you find 
damage was done to the vessel by perils of 
the sea, which it -n'ould cost $300 to repair 
at Key West, then you must proceed fm-ther. 
The policy does not insure against partial 
losses of less amount than ten per cent., and 
therefore you cannot find for the plaintiffs 
less than $300; but if you find that more 
than that sum was necessaiy to repair dam- 
age done to the vessel by a peril of the sea, 
you will then inqiiire whether the plaintiffs 
are to recover for a total or a partial loss. 

The vessel was not, in point of fact, totally 
lost. She remained in specie, and was ca- 
pable of being repaired. Bu« ?iQl the plain- 
tiffs may be entitled to recover ns for a total 
loss. In order to do so, hoAvever, they must 
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show that they have seasonably tendered, to 
the tinderwriters a sufficient abandonment, 
or that this was a ease in which no aban- 
donment was necessary. Their letter of 
abandonment has been produced. It states 
tliat the vessel has been condemned at Key 
West, and refers to a letter from the master 
to the owners, which was sent therewith. 
The contents of this last letter are, I thinlc, 
incorporated into the letter of abandonment 
by the reference to it which the latter con- 
tains; but still there is no statement what- 
ever of the cause of the damage. JSTothing 
is said, in either letter, respecting any peril 
of the sea. Now, a letter of abandonment 
must state the cause of- the loss, and the 
cause stated must be a peril within the pol- 
icy. I instruct you, therefore, that there was 
not any sufficient abandonment. Was this 
a case in which no abandonment was neces- 
sary? An abandonment is necessary only 
in case of a constructive total loss; if the 
loss be actually total the insured may re- 
cover for it, without an abandonment. It 
has been much discussed what constitutes 
a. total loss when the vessel remains in specie 
and still retains the form of a vessel, in a 
place of safety. I shall not trouble you with 
the different views which have been taken 
of this question, but I wiU state the rules 
which I deem proper for your guidance. It 
IS manifest that the form of a vessel may 
remain and be in. a place of safety, and yet, 
for all useful pmrposes, the vessel may have 
ceased to exist If she be absolutely inca- 
pable of repair, so as to -be fitted to encoun- 
ter the seas, then she has ceased to exist as 
a vessel, though great part of her materials 
may remain, and they may still be in the 
form of a vessel. So, though capable of be- 
ing repaired and restored to the condition of 
a sea-going vessel, yet if this can only be 
done at an expense exceeding the value of 
the vessel when repaired, it is an expense 
which no one is bound to incur, and there- 
fore the ease is the same as if absolutely ir- 
reparable; there being no practical differ- 
ence, for this pm-pose, between what cannot 
be done at all, and what no prudent person 
would imdertake to do. And, therefore, if 
you should find, from the evidence in the 
case, that the injuries suffered by this brig 
from perils of the sea were so great, that 
they could not be repaired so as to make her 
a seaworthy vessel, except at an expense ex- 
■ceeding her value when repaired, then this 
was a case of actual total loss, and no aban- 
donment was necessary. 

And here you will perceive it is necessary 
to have some standard to which to refer in 
fixing the value of the vessel, when repaired. 
The parties have agreed in the policy on the 
value of the vessel: they have fixed it at 
§3,000; is this sum to be taken as her value 
when repaired, or are you to inquire into 
what would have been her actual value* at 
Key West, in case she had been repaired? 
This is a question of no small difficulty, ow- 



ing to the particular terms of tliis policy. 
The general rule, as settled by the supreme 
court of the United States, would require 
you to ascertain what the value of the brig 
would have been if repaired, and the agreed 
valuation, so far from being conclusive, 
would not usually afford any considerable 
aid in arriving at this result But I find 
great difficulty in holding that rule, appli- 
cable to this policy, which contains a clause, 
"that the insured shall not have the right to 
abandon the vessel for the amount of dam- 
age merely, unless the amount which the in- 
surers would be liable to pay, under an ad- 
justment as of a partial loss, shall exceed 
half the amount insured;" and further, "in 
the adjustment of claims for repairs in the 
vessel, whether in the nature of a partial 
loss, or general average, there shall first be 
a deduction of one third, new for old, from 
the cost of labor and materials required in 
making the repairs." Now, suppose you 
take the estimate of the surveyors at Key 
West to be correct, that it would cost $2,000 
for labor and materials to repair the brig, 
and then ascertain what these insm-ei-s 
would be liable to pay, under an adjustment 
as of a partial loss; and it would stand as 
follows: 

Cost of labor and materials $2,000 00 

% new for old 666 66 

Partial loss f^'^^^ ^ 

Defendants insured §2,000 

% of the valuation, and pay % par- 
tial loss:= ? 888 88 

—Which is less than half the amoimt in- 
sm-ed; so that there was no right to abandon 
for a constructive total loss. And yet if the 
opinion of the surveyors Is to be adopted, the 
vessel, when repaired, would not have been 
worth ?2,000, and therefore if you were to 
disregard the valuation in the policy, and 
take the opinion of the surveyors to be well 
founded, there would be an actual total loss, 
for which the insured might recover without 
any abandonment, though, according to his 
own contract in the policy, it was not even a 
case of constructive total loss, upon which 
he could recover with the aid of an abandon- 
ment This consequence seems to me to be 
so inconsistent with what the parties must 
have intended, that I shovdd be forced to it 
with, great reluctance; and therefore I have 
concluded to instruct you that upon this 
particular policy, you are to take the agi'ee- 
ment of the parties as fixing the value of the 
vessel, for this, as well as other purposes. 
This is a new question in the courts of the 
United States, so far as I know, and one of 
much importance, and I shall keep my mind 
open for its more deliberate consideration 
hereafter, if it should be again presented; 
but you will take the rule to be as I have 
stated. 

On applying these rules to the facts, as you 
may find them upon the evidence, if you 
come to the conclusion that there was not an 
actual total loss, you will then consider 
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whether the plaintiffs can recover as for a 
partial loss. The defendants deny their lia- 
bility, because they say the vessel was not 
seaworthy. There is an implied warranty 
connected with marine policies that tlie ves- 
sel, at the outset of her voyage, is seaworthy 
for the voyage in which she is insui-ed. This 
obligation is imposed, by law, on the insured 
for sound reasons. It talces away all tempta- 
tion to expose life and property to tlie dan- 
gers of the seas in vessels not fitted to en- 
counter or avoid them. It is not a contract 
that the owner will use diligence to make his 
vessel seaworthy, but an absolute waiTanty 
that she is seaworthy; and if broken the pol- 
icy is made void. But, as I have already in- 
dicated, the presumption is that this brig 
was seaworthy, and tlie burden of proof is 
on tlie underwriters, by some sufficient evi- 
dence, to remove tliis presumption. This 
may be done either by proving tlio existence 
of defects amounting to unseaworthiness be- 
fore she sailed, or that she broke down dur- 
ing the voyage, not having encountered any 
extraordinary action of the winds or waves, 
or any other peril of the sea sufficient to pro- 
duce such effect upon a seaworthy vessel, or 
by showing that an examination, dm-ing the 
voyage, disclosed such a state of decay and 
weakness as amounted to imseaworthiness, 
for which the lapse of time and the occur- 
rences of the voyage would not account 

In this ease the hull of the vessel is al- 
leged to have been unseaworthy. It must be 
obvious to you that there are great diversi- 
ties in the strength and durability of the 
hulls of vessels. Some are built of the 
sti'ongest and most durable materials, others 
of less durable materials, and not so heavily 
timbered, or firmly fastened. Some are quite 
new, others old. Some retain their original 
shape, others, from stress of cai-go, or taking 
the gi'ound, have had their original lines im- 
paired. Yet all may be seaworthy. These 
diversities are known to underwi'iters, and 
they apportion the premiums which they 
charge to tlie risks dependent on the original 
structure, age, and general condition of the 
vessels they insure. But the existence of 
these differences in seaworthy vessels does 
not prove that there is no practical standard 
of seaworthiness. There is such a standard: 
necessarily expressed in general terms, but 
capable of being applied, by an intelligent 
jury, to the proofs in the cause. The hull of 
the vessel must be so tight stanch, and 
strong as to be competent to resist the ordi- 
nary attacks of wind and sea during the 
voyage for which she is insured. You will 
apply that standard to this case. 

The jury found a verdict for a partial loss. 



Case Wo. S,123. 

BtTLLEN V. YATES. 

[Cited in Smith v. Ontario, Case No. 13,085. 
Nowhere reported; opinion not now accessi- 
ble.] 



Case No. 3,134. 

BULLENE V. BLAIN. 

[6 Biss. 22.] » 

Circuit Court N. D. Illinois. Feb. 1874. 

Bankruptcy — Compromise— Duress— Note GivE>f 
usDER Pressure — A Secret Agueemest — 
Equality in Compromise Settlements. 

1. A note given to the agent of a creditor, 
under the threat of interference to defeat a 
proposed compromise, is void in the hands of 
the payee. 

2. To pay one creditor or his agent a larger 
sum than was to be paid others, as a condition 
of accepting the- compromise, is void, and if 
the creditor's agent was specially retained by 
the debtor to urge the compromise, any promise 
to pay the agent for such services is void. 

3. It is the policy of the law to discourage all 
acts whereby one creditor obtains any ad- 
vantage in the distribution of a debtor's es- 
tate, and if the agent of a creditor is authorized 
to accept compensation from debtors for se- 
curing compromises, in which compensation the 
creditor upon certain conditions was to share, 
no contract between the agent and the debtor 
for such compensation should be enforced. 

At law. This was an action of assumpsit 
[by John BuHene against Celestin BlainJ on 
a promissory note for five hundred dollars 
made by the defendant, dated on the 23d day 
of January, 1872, payable to plaintiff in one 
year from date. [Verdict for defendant.] 

Plaintiff introduced the note and rested. 
Defendant offered evidence tending to show 
that in the early part of January, 1872, he 
was a merchant having stores in Chicago, 
Kankakee, and St. Anne; that he became 
insolvent and proceedings in bankruptcy 
were commenced against him in the distiict 
com't of this district; that plaintiff was 
traveling collector for the- firm of Peake, 
Opdj'ke & Co., of New York City, who were 
creditors of defendant to the amount of up- 
wards of $4,000; that defendant proposed to 
compromise with his creditors at forty cents, 
on the dollar, giving time paper secm-ed hy 
an indorser; that plaintiff, as agent of 
Peake, Opdyke & Co., called on him, and 
after fully examining into his affairs, told 
defendant that if he would offer fifty per 
cent he would advise his firm and other 
creditors to accept his proposition; that de- 
fendant accordingly offered fifty per cent, 
and after all the Chicago creditors had sign- 
ed the composition deed, and it was either 
sent or about to be sent to New York for the 
signatm'es of creditors, the plaintiff told de- 
fendant he must pay him §500, or he would 
px'event his firm from signing it; that he 
had only to telegraph the word "fraud" to- 
his firm and it would stop all the New Yoi-k 
creditors from signing; that, having no mon- 
ey, defendant gave the note in question, tak- 
ing a receipt or stipulation from plaintiff, 
that the note should not be binding unless 
the compromise was effected at fifty per 
cent.; that a Mr. Colby, who represented 
- 

^ [Reported by Josiali H. Bissell, Esq., and 
here reprinted by permission.] 
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certain Chicago ci:editors, took the active 
charge of the compromise, and was mainly 
instrumental in obtaining the consent of 
creditors to it, for which he claimed no com- 
pensation. Plaintiff then offered evidence 
tending to show that the note was given to 
compensate plaintiff for his services and in- 
fluence in obtaining the compromise, and 
that no threats of preventing the compro- 
mise unless the note was given were made 
by him; that he spent much time in ex- 
plaining the state of defendant's affairs to 
Chicago creditors; that he ui-ged the com- 
promise as a proper measure for the interest 
of all creditors, but did not disclose to the 
creditors he saw on the subject -the fact that 
he was acting in defendant's intex*est, or was 
to receive any compensation from defendant 
in case the compromise was effected; that 
by the contx-act between plaintiff and his em- 
ployers he had the right to assist debtors of 
the house in making compromises, for which 
he might receive pay, but the firm had the 
right, upon certain terms which he did not 
state, to the pay he so received, or a share of 
it; that when he took hold of the matter for 
defendant he promised to pay him $1,500, if 
compromise was obtained, but after plaintiff 
insisted on his paying fifty per cent, de- 
fendant thought he ought not to pay over 
?500. Plaintiff also intx-oduced a letter from 
defendant to plaintiff, written after the note 
was due, stating in substance that plaintiff 
ought not to urge payment immediately, be- 
cause it was through plaintiff's "kind ad- 
vice" that defendant had been compelled to 
pay fifty per cent, where he ought 'not to 
have paid over forty per cent 

Bentley, Swett &, Quigg, for plaintiff. 
Frederic Ullmann, for defendant. 

BLODGETT, Disti'ict Judge, charged the 
jux-y: 

1. That if they believed from the evidence 
that the note was obtained from defendant 
by the threat of plaintiff to interfere and de- 
feat defendant's proposed compromise unless 
defendant would give plaintiff this note as a 
bonus to him, then said note was void in the 
hands of plaintiff as against defendant. 

2. That, it being conceded by the counsel 
for plaintiff that a secret agi-eement to pay 
Peake, Opdyke & Co., a larger sum than was 
to be paid other ci'editors, as a condition of 
their accepting the compromise, would be 
void, the same principle should apply to 
their agent; and that, if they believed from 
the evidence that it was expected or under- 
stood between plaintiff and defendant, that 
plaintiff was not to disclose to other credit- 
ors the fact that he was specially retained 
by defendant, but was to urge the compro- 
mise on the ground of the general interest of 
all the creditors, and that it was all defend- 
ant was able to pay, and thereby give other 
creditors to understand that h^ was only 



acting in the interest of creditors, any prom- 
ise by defendant to pay plaintiff for such 
services would be void, because of its tend- 
ency to mislead other creditors. 

3. That it is the policy of the law to dis- 
courage all acts whereby one creditor ob- 
tains any advantage over another in the disr 
ti'ibution of a dfebtor's assets; that if they 
believed plaintiff was, by his agreement 
with his firm, authorized to accept compen- 
sation from debtors for securing compro- 
mises in which the firm, upon certain condi- 
tions, were to share, the result of such an. 
arrangement might be to give his firm an 
undue preference and advantage over other 
creditors, and no eonti-act to that end be- 
tween plaintiff and a debtor should be en- 
forced in a com't of justice. 

Verdict for defendant. 

NOTE [from original report]. In a recent case 
(Armstrong v. Mechanics' Nat. Bank of Chicago 
[Case No. 545], March, 1876) Blodgett, J., ruled 
that, nevertheless, the debtor could not avoid 
the secret agreement to pay one creditor a larger 
sum than others, if the compromise or settle- 
ment were obtained by misrepresentations or 
fraud. 



Case I^'o. 2,135. 

BULLET V. BAXK OF PENNSYLVANIA. 

[2 Wash. C. C. 172.] * 

Circuit Court, D. Pennsylvania. April Term, 
1808. 

Bills and Notes— Mutilated Baj;k Note — Right 
OF Holder— Evidence— Proof of Contents. 

1. If a bank note is divided, and one half of 
it is lost, the bona fide holder of the half which 
is produced, is entitled to payment of its 
amount, on proving the loss of the other part, 
or accounting for the mutilated appearance o£ 
that which is produced. 

[Followed in Martin v. Bank of U. S., Case- 
No. 9,156.] 

[See Armat v. Union Bank of Georgetown, 
Case No. 535; City Bank of Columbus v. 
Farmers' and Planters' Bank of Baltimore, 
Id. 2,738.] 

2. Upon the general principles of law, a man 
does not lose his right to real or personal prop- 
erty, or to choses in action,, by losing the evi- 
dence of it. 

3. Such loss may be supplied by parol evi- 
dence of the contents of the paper, if it be the- 
best evidence the nature of the case will admit. 

4. The payor of an instrument which passes- 
by delivery, and which is alleged to be lost, may 
require the claimant to account for its loss, or 
if it be mutilated, to account for the same, and 
to prove that he came fairly into possessiort 
of it. 

5. The holder of the part which was lost, or 
stolen, and which may afterwards be found, 
takes it from the finder or the robber, subject 
to every defence which could have been legally 
made against the finder or robber. 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the- 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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[At law. Action by 0, & T. Bvillet against 
the Bank of Pennsylvania to recover upon 
a bank note. Judgment for plaintiff.] 

Case agi-eed. "The plaintiffs being bona 
fide, and for a valuable consideration, pos- 
sessed of certain notes Issued by this bank, 
and having occasion to rt^mit money to Bal- 
timore, cut them in halves, and in February, 
1S06, enclosed the half parts of said notes 
to their eoiTespondent in Baltimore, which 
were duly received. Shortly after, they en- 
closed the remaining half parts, in a letter, 
to the same person; which letter, with the 
enclosures, was carefully deposited in the 
post office at Louisville in Kentucky; but the 
same, with the enclosures, have never come 
to the hands of the person to whom it was 
directed; nor has it, or the said half parts 
of the notes, been since heard of by the 
plaintiffs. The plaintiffs offer to the de- 
fendants ample and satisJactory security, to 
indemnify them against all claims, loss, or 
injury, which may happen on account of 
the said half parts of the said notes. Ques- 
tion, if the defendants are bound to pay the 
whole, or what part of the said notes?" 

Mr.Hopkiuson, for plaintiffs, contended that 
the defendants were once indebted to the 
plaintiffs, in the full amount of these notes; 
and though one-half is lost, yet evidence 
may be given of the loss.-, and the plaintiff 
is entitled to recover on such proof, as well 
as if he had the notes to produce. Even a 
profert may be dispensed with, if the action 
states the loss of the dued, and the evi- 
dence supports the allegation. Marius on 
Bills, 67, states, that if the bill be lost, the 
payee must proceed regularly to protest, 
which could only be required on the gi'ound, 
that on proving the loss, lie might recover 
against the acceptor or drawer, 

Mr. IngersoU, for defendants, answered, 
that were the defendants to pay the whole, 
on the evidence of the half parts, which are 
produced, they might be made liable to pay 
the other half, whenever the other parts ap- 
pear. 

WASHINGTON, Circuit Justice. In this 
«ase, it is the opinion of the court, that 
the plaintiffs are entitled to recover of the 
defendants, the full amount of the bank 
notes. The important facts, agreed by the 
parties, are, that the plaintiffs were, at the 
time they divided the bank notes in question, 
possessed of them, bona fide, and for a valu- 
able consideration; that tliey enclosed the 
half parts in a letter to their correspondent, 
which came safe to hand, and are now in 
the custody of the plaintiffs; that the re- 
maining half parts were .subsequently en- 
closed in a letter to the same correspondent, 
and the letter, with such enclosure, put into 
the post-office; but that the same never 
4;ame to the hands of the person to whom it 
was dii'ected; nor has the said letter, or the 



said half parts of the notes enclosed therein, 
been since heard of by the plaintiffs. Upon 
the general principles of law, a man does not 
lose his right, either to real or personal prop- 
erty, or to a chose in action, by losing the 
evidences of it. Such loss may be supplied 
by parol evidence, if sufficient to prove the 
loss, and the contents of the paper; and pro- 
vided such evidence be the best which the 
nature of the ease will admit. This iiile 
does not, in general, apply to bank notes, or 
to other instruments which pass by delivery 
only; for, in such case, the payor might 
be twice charged, were he to be made liable 
to any person but the one who produces the 
note or instmment. This, however, being 
the only reason for the exception, it is to be 
seen whether it is applicable to a case like 
the present. When the half of a bank note 
is presented for payment, the payor may, 
very properly, require the holder to account 
for the mutilated state of the note, and to 
prove that he came fah-ly to the possession 
of it. If the latter has it in his power to 
satisfy the former that he was the fair bona 
fide holder of the entire note, and that dur- 
ing such possession, he divided it into two 
parts, the production of one of the parts 
would establish his right to the full amount 
of the note; because, in such case, it could 
not happen that any third person could fair- 
ly acquire the possession of the other half 
part; for if he took it in a course of trade, 
and for a valuable consideration, still, he 
would take it with notice, that the right to 
the money might be in the possessor of the 
other half; and would, consequently, be 
bound by every defence, which could legal- 
ly be made against the finder or robber. 
Such person takes the half part of the note, 
not on the credit of the payor, but of the 
person from whom he received it. Judgment 
for plaintiff for the full amount of the notes. 



Case No. S,126, 

BtTLLINGER v. ilACKEY. 

[14 Blatchf. 355.]^ 

Circuit Court, E. D. New York. Nov. 15, 1877. 

PltACMCE IN EqCITT — PlEADIXG — RePLY AFTER 

DissiisSAL OF Bill. 

A suit in equity was heard on bill and an- 
swer, and the bill was dismissed. The plain- 
tiff afterwards, before a final decree was en- 
tered, asked to be allowed to file a general rep- 
lication and take testimony, offering to pay 
the accrued costs. No mistake or inadvertence 
was suggested. Held, that the motion must be 
denied. 

[In equity. Bill by Edwin W. BuUinger 
against Joseph Mackey to restrain infringe- 



* [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, tand here reprinted by permission.] 



£4 Fed. Cas. page 649] 



(Case No. 2,127) BXJLLINGEH 



ment of a copyright. After a hearing on 
bUl and answer, the bill was dismissed, and 
plaintiff moved for leave to file a replication 
:and take testimony. Motion denied.] 

Oliver Wells and Thomas William Clarke, 
lor plaintiff. 
George W. Lord, for defendant. 

BENEDICT, District Judge. This case 
■comes before the court upon a motion, on the 
part of the plaintiff, to be allowed to file a 
replication and take proofs, after a hearing 
"had upon bill and answer. The action is 
brought to protect a copjright which the 
plaintiff asserts in a certain weekly business 
journal, called "The Counting House Moni- 
tor," which copyright he alleges the defend- 
ant has infringed by issuing certain publica- 
tions known as "The A. B. G. Guide." The 
•cause was brought to a hearing by the plain- 
tiff upon bill and answer, when it appeared, 
and was held by the court, that the answer 
contained a sufficient denial of the author, 
■ship of the work set forth in the bill as copy- 
Tighted. Accordingly, the'bill was dismissed. 
Before the entry of a final decree dismissing 
the bill, the plaintiff presents his petition to 
be allowed to file a general replication and 
take testimony, offering to pay the costs of 
the cause up to this time. This petition is 
•supported by an affidavit of the plaintiff, that 
he is able to prove the allegations of his biU. 
No other facts are relied on to support the 
application, and the sole reason assigned for 
the application is, that, inasmuch as this ac- 
tion has been commenced and the answer 
filed, if it is allowed to proceed, the necessity 
of bringing another action, for the purpose of 
obtaining a decision upon the validity ot the 
plaintiff's copyright and its infringement by 
publications which the defendant continues 
to issue, will be avoided. I do not think the 
reason sufficient. The plaintiff, with his 
■eyes open, deliberately elected to try the 
cause upon bill and answer. No mistake or 
inadvertence is suggested. The plaintiff se- 
lected his time and mode of trial, and put the 
•defendant to the expense of a hearing, to re- 
imburse which the meagre costs allowed by 
the laws of the United States are wholly in- 
adequate. If the decree rendered upon the 
hearing so had is of any benefit to the de- 
fendant, I see no reason why he should now 
"be deprived of such benefit. Certainly, the 
plaintiff cannot ask that the result of a trial 
procured by him, and which has put the de- 
"fendant to cost, should now be set aside, to 
the detriment of the defendant. On the oth- 
er hand, if no benefit can accrue to the de- 
fendant from the decree that has been ren- 
dered, it is not seen what injury can result 
to the plaintiff by allowing the decree to 
«tand. The motion is denied. 

[See Case No. 2,127, following.] 



Case No. 2,1S7. 

BTJLLINGEE. v. MAOKEY. 
[15 Blatchf. 550.]^ 
Circuit Court, E. D. New York. Feb. 8,1879. 
Copyright— Subject of— Compilation — Proof 

OF ORIGIS.A.LITY — INFRISGEMENT. 

1. A compilation of information respecting 
railroads, &c., is a proper subject of a copy- 
right. 

[See Banks v. IMcDivitt, Case No. 961; Law- 
rence V. Cupples, Id. 8,135.] 

2. The fact that the plan, arrangement and 
combination of a copyrighted work originated 
in the brain of its author, may be proved by 
some other person than such author. 

[See Boucicault v. Fos, Case No. 1,691.] 

3. The defendant's compilation in this case 
held not to have been copied from that of lie 
plaintiff. 

4. A compilation made from original sources 
is a new work. 

5. The plaintiff's method of imparting infor- 
mation in his compilation, employed by the de- 
fendant, held not to have been new with the 
plaintiff or to have involved invention, although 
the plaintiff had, for the first time, aggregated 
various methods, each of which had been used 
before. 

[In equity. Bin by Edwin W. Bullinger 
against Joseph Mackey to restrain infringe- 
ment of a copyi'ight. Bill dismissed.] 

O. J. WeUs and Thomas William Clarke, 
for plaintiff. 

George W. Lord and Benjamin F. Tracy, 
for defendant 

BENEDICT, Disti-ict Judge. This is a suit 
in equity for damages and an injunction by 
reason of an alleged infringement by the de- 
fendant of a copyright of the plaintiff. The 
bill avers, that, heretofore and before the 
26th day of March, 1870, the plaintiff was 
the proprietor of a certain book, the title 
whereof was "Supplement to the Counting 
House Monitor;" that, in the year 1872, he 
published his book, revised and amended, 
under the title, "Monitor Post Office, Bank- 
ing and Shippers' Guide;" that, in 1873, he 
revised and amended and published his said 
book under the title, "The Monitor Post Of- 
fice, Telegraph, Express and Shipping Guide 
for the United States and Canada;" and 
that, in 1876, he revised and amended and 
published his said book, (designated, in this 
case, plaintiff's Exhibit H,) under the title, 
"The Monitor Guide to Post Office and Rail- 
road Stations in the United States and Can- 
ada, with Shipping Directions by Express 
and Freight Lines. A Supplement to the 
Counting House Monitor." These books the 
plaintiff asserts have a value by reason of 
certain peculiarities of structure and the 
mode of using arbitrary signs and figui-es, 
and he avers that the said plan, combination, 
arrangement and peculiarity of structure 

* [Reported by Hon. Saqiuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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were the origma.1 work of the plaintiff, and 
that the exclusive right thereto belongs to 
him. In regard to each of said publications, 
the bill avers due performance of all the acts 
required by statute to be performed to secm-e 
a copyright thereof, as to which there is no 
controversy. The bill then charges, that the 
defendant, in February, 1877, published a 
book (designated, in this case, "Defendant's 
Exhibit J"), entitled, "Mackey's Shippers' 
Guide, or Mackey's Guide to all the Express, 
Telegraph, Slouey Order and Post Offices in 
the United States and Canada, with a Com- 
plete List of All Railroads, their length, start- 
ing point and terminus, giving each station 
and by what road it is reached, and, in addi- 
tion, shows what express and freight lines 
will deliver goods to all the above points." 
This book, the plaintiff avers, is copied and 
printed from the books of the plaintiff de- 
scribed in the bill, and is an infringement 
on the plaintiff's said copyright, in that it is, 
in all respects, identical with the plaintiff's 
books, in the plan, combination, arrange- 
ment and method of imparting the same in- 
formation. The defendant, in his answer, 
denies that his book was copied from the 
plaintiff's books. He also denies that the 
plan, combination, arrangement and pecul- 
iarities of structm'e displayed in the plain- 
tiff's books are the original work of the 
plaintiff, or that he is entitled to the exclu- 
sive right to use the same. He further 
avers, that, since 1862, he has published 
periodicals containing information of the 
same character as that contained in the 
plaintiff's work; that all the information 
contained in the plaintift"'s books had been 
given to the public in substantially the same 
form by other publications, including those 
of the defendant, prior to the publication of 
the plaintiff's works, and that the plan, ar- 
rangement or combination of matters in the 
plaintiff's books were not new, nor were the 
materials contained in them brought togeth- 
er in a new form for the first time by the 
plaintiff, but the same had been given to the 
public in substantially the same form, in 
certain prior publications designated in the 
answer. Testimony having been taken upon 
the issue thus raised, it was referred to a 
master to report to the court, among other 
things, "the identity, if any, and in what 
particulars, of plan, arrangement, combina- 
tion of materials and the method of impart- 
ing instruction, between complainant's Ex- 
hibit H, and defendant's Exhibit J; also, the 
identity, if any, and in what particulars, of 
plan, combination of materials, arrangement 
and the methods of imparting information, 
between the complainant's publication set 
forth in the bill, and such of the publications 
set forth in the answer as may appear to 
have been made prior to the date of com- 
plainant's copyright, in the respect, if any, 
where Exhibits H and J shall be found to 
be identical." The master reported, among 
other things, the following conclusions of 



fact: "Complainant's Exhibit H and de- 
fendant's Exhibit J are identical in the fol- 
lowing particulars of plan, viz.: There are 
compilations of tables or lists which show 
how to gShip goods from New York to any 
place that is a raih'oad station or post office 
in the United States or the dominion of Can- 
ada, by raih'oad, express line or freight line. 
They are identical in the following particu- 
lars of arrangement, viz.: They are in two 
general divisions, covering the United States 
and the dominion of Canada. In the first 
general division are title pages, publisher's 
notice and explanations, list of railroads in 
the United States, list of places in the Unit- 
ed States, but not arranged in identically the 
same way. In the second general division 
are lists of places in the dominion of Canada, 
alphabetically arranged. Shipping directions 
upon the last leaf of both. They are identical 
in the following particulars of combination of 
materials: The list of railroads in each divis- 
ion ai-e arranged alphabetically, with numbers, 
for reference set against each name, but not 
the same numbers. In the list of places are 
combined the nanie of the place; the county 
in which it is; the railroad, by reference 
number, upon which it is; if it be on a rail- 
road; the name or abbreviation thereof; the- 
express company by which it may be reach- 
ed; the names of postoffices are in roman 
type; the names of railroad stations, not 
post offices, are in italic type; money order 
post offices are marked by a star; county 
seats, in some cases, are mai-ked by letters 
c. h. These combinations are made in the 
second division alphabetically, for the whole 
dominion. Upon each page of the body of 
the work, in both divisions, are given ex- 
planations of the signs used, and references 
to other pages of the work. They are iden- 
tical in the following particulars of their 
method of imparting information: They 
give information of the county and state in 
which any given place is located, the express 
lines from New York by which it may be 
reached, and the railroad, by reference num- 
bers, on which it is a station, if it be on a 
raih'oad, by arranging the names and num- 
bers in corresponding columns, but not in 
identically the same form of arrangement. 
They give information whether a place is or 
is not a money order post office, by placing 
a star against the names of places that are 
such post offices. They give, in some cases, 
information whether places are county seats, 
by placing the letters c. h. against their 
names. They give information whether a 
place is or is not a railroad station as well 
as a post office, by putting the names of such 
stations as ai'e not also post offices in italic 
type. They give generally, but not in all' 
eases, a reference, upon each page of list of 
places, to other pages where other directions 
how to ship goods for those places are given. 
They give information about freight lines, 
grouped by states." The master further re- 
ported as follows: "All the pai-ticulars of 
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plan, arrangement, combination of materials 
and method of impax'ting information, as 
above described by him, are not found in anj 
one of the prior publications set up in the 
answer. In no one of said prior publications 
is thei'e the identical plan above described 
by him, and found in the plaintiff's Exhibit 
H, and the defendant's Exhibit J. In one 
of said prior publications, viz.: Teller's 
American Shipping Express Guide, there is 
the same general arrangement as desci-ibed 
by him and found in plaintiff's Exhibit H 
and defendant's Exhibit J. Many of such 
prior works contain lists of places arranged 
alphabetically, as in Exhibit H, but in none 
are there the same lists or the same arrange- 
ment of places in the list Some of said 
pi'ior worJis contain lists of railroads alpha- 
betically arranged, with reference numbers, 
others contain lists of places, combining 
name of place, county, raih-oad (but not by 
reference numbers) and express, but, in some 
cases, the express line on which it or its near- 
est railroad station is located is not, as in tlie 
plaintiff's book, the express that carries 
goods from New York. Some of said prior 
publications convey tlie same information 
conveyed by the plaintiff's work, but by a dif- 
ferent method. In some of the prior publi- 
cations money order post offices are, as in 
the plaintiff's work, indicated by a star or 
some equivalent sign ; in some a county seat is 
indicated by the letters c. h. Many of the 
prior publications contain list of places, of 
post offices, of railroads, of freight lines, 
alphabetically arranged. Jrany group their 
Information by states. These prior publica- 
tions were published for some part or jmrts 
of the same general pm-pose as the complain- 
ant's Exhibit H and the defendant's Ex- 
hibit J, and contain some part, or parts of 
the same information, but not in the same 
form or arrangement or combination of ma- 
terials, in any case." 

To this report of the master various excep- 
tions were taken, and the case was brought to 
a hearing upon such exceptions, and the 
pleadings and proofs, at the same time. 
Owing to the restricted form of the order of 
reference, the master's report does not cov- 
er all the questions of fact necessary for a 
disposal of the case. As far as it goes, how- 
ever, upon the evidence, it must be deemed 
conclusive of the facts stated therein. The 
other questions of fact, and the questions of 
law applicable thereto, are now to be deter- 
mined by the court. 

In regard to the exceptions, it is sufficient, 
therefore, to say, that I see no reason to dif- 
fer with the master as to any of his conclu- 
sions of fact, and none of the exceptions ap- 
pear to be well taken. 

In disposing of the questions raised by the 
answer, it will be convenient to notice, first, 
the point made by the defendant, that the 
plaintiff's work cannot be a subject of copy- 
right, because not within the scope of the 
provision of the constitution which grants 



the power "to promote the progress of sci- 
ence and useful arts, by securing for limit- 
ed times to authors and inventors the exclu- 
sive right to their respective writings and 
discoveries." Upon this point, it is sufficient 
to say, that I am unable to find a substan- 
tial distinction between the plaintiff's works,, 
and those works that in other cases have 
been adjudged to be within, the scope of the" 
constitution and the copjrlght laws, such for 
instance as maps, "The Advertiser's and Col- 
lector's Chart," hereafter referred to, "The- 
Ladies' Chart for Cutting Dresses and, 
Basques for Ladies." Drury v. Ewing [Case 
No- 4,095]. 

I next notice the point made, that the- 
plaintiff has not produced proper evidence 
to show himself the author or proprietor of 
his works, within the meaning of the copy- 
right laws. The argument here is, that no- 
one but the plaintiff himself can legally es- 
tablish the fact that the plan, arrangement 
and combination of his works originated in 
his brain. But, there is evidence showing 
that the plaintiff, by his own labor and that 
of persons employed by him, and working 
under his du.*ection, gathered together from 
vai'ious original sources the material of his 
book; that the manuscript in which the 
matter was arranged was partly in his hand- 
^vriting; and that from the manuscript the 
work was printed for him at his expense. 
It was not necessary that these acts of the 
plaintiff should be proved by the testimony 
of the plaintiff. The testimony of any per- 
son who saw them done is primary and di- 
rect evidence of their having been done, and, 
in the absence of any testimony to the con- 
trary, established the fact that the plaintiff 
gathered together the information conveyed 
by his book, aiTanged that information as it 
appears in the book, and caused it to be 
printed in that form. The acts of the plain- 
tiff thus proved to have been done in prepar- 
ing his work are those of a compiler. A com- 
piler is an author, within the meaning of the 
constitution and the copyright laws. 

A more, important question is raised by the 
averment in the bill, that the defendant's 
book. Exhibit J, was copied from the books 
of the plaintiff. If this averment has been 
pi'oved, the defendant has infringed upon 
the plaintiff's copyright; for, it is not to be 
doubted, that the plaintiff acquired the right 
to prevent any person from appropriating 
the fruits of his labor, by making a tran- 
script of his book, without any other skilled 
labor or expense than that involved in mak- 
ing and publishing the copy, and it is equal- 
ly true, that a copy so made would infringe 
upon the plaintiff's copyright, notw^Ithstand- 
ing it might appear that colorable altera- 
tions had been introduced into the copy, 
for the purpose of disguising the fact that 
the work was but a transcript. But, the evi- 
dence wholly fails to support the averment 
that the defendant's book Is copied from the 
plaintiff's books. Notwithstanding the sim- 
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ilarity between the plaintiff's Exhibit H and 
the defendant's Exhibit J, which the master 
has pointed out, it is impossible to find that 
the only labor expended by the defendant 
was that of making a ti-anscript of the plain- 
tiff's book. Here, the character and object 
of the works, as well as their subject-mat- 
ter, must not be ovei-looked. When these 
features are considered, it is very easy to see 
how two works of this character may be as 
similar as the master has found these to be, 
and yet the one not a transcript from the 
other. The points of similarity found by the 
master may well have arisen from the char- 
acter of the publication, the object intended 
to be served, and the natiu*e of the informa- 
tion sought to be conveyed; and there are 
many points of difference. The master was 
not required to report the points of differ- 
-ence between the conflicting publications, 
but many such are ob-^ious fi*om an inspec- 
tion of the two books, plaintiff's Exhibit H 
and defendant's Exhibit J. Among other 
■differences may be noticed the general ap- 
pearance of the books, and their title pages. 
In these respects they are so dissimilar, that 
It would be impossible for any intelligent 
person to mistake the one for the other. Ev- 
idently, there was no effort on the part of 
the defendant to impose upon the public, by 
issuing a book similar in appearance to the 
plaintiff's books. The two books do not con- 
vey the same information. To notice one in- 
stance, the defendant's list of railroads, im- 
der the letter A, contains 25 main lines, 
while the plaintiff's list, under letter A, 
gives but 14 lines. The lists of railroads are 
not identical in the names given. The de- 
fendant, in his table, gives the starting point 
and termination of each railroad, with its 
length, while the plaintiff's table gives no 
such information. The plaintiff arranges his 
list of post oflBces and railroad stations for 
■each division alphabetically, while, in the de- 
fendant's book, post offices and railroads ai-e 
arranged alphabetically, by states. This is 
a very substantial difference, sufficient, I ap- 
prehend, in some cases, to determine a choice 
between the two books. In the plaintiff's 
books, the information respecting freight 
lines is given in a place by itself, to which 
reference is made on each page of the table. 
In the defendant's book, information of the 
same character, but not the same informa- 
tion, is conveyed by inserting in the tables 
a list of refei-ence numbers, by which refer- 
ence is made to certain freight lines given 
at the bottom of each page of the tables. 
The directions for shipping freight are whol- 
ly dissimilar in the two books. The method 
of numbering the railroads is not the same 
In both books, nor are reference numbers 
used according to the same system. Accord- 
ing to the system of the plaintiff's books, 
each main line of railroad is given its ref- 
erence number, and to each line that is a 
branch of a main line, is given the number 
of its main line, with a "superior" number 



attached thereto, whereby it is indicated 
that the line is a branch of such main line. 
In the defendant's book, both main line and 
branch lines of said roads aie numbered con- 
tinuously. These are not mere colorable dif- 
ferences, made for the purpose of conceal- 
ing a literary piracy, but they are substan- 
tial, and forbid the conclusion that the de- 
fendant has copied the plaintiff's books. 
Moreover, there is direct evidence, uncontra- 
dicted, showing that the defendant's book 
was compiled by him from original sources 
of information, by the exercise of labor and 
skiU of his own, and the expenditure of his 
money, and was not made by transa-jbing 
from tlie plaintiff's book the information 
there collected. 

In regard to the defendant's use of reference 
numbers attached to a list of railroads, and 
set opposite the names of towns, in the list 
of towns, to indicate the railroad by which 
that town can be reached, I think it may 
properly be inferred, from the facts proved, 
that the use of this method in the plaintiff's 
book. Exhibit H, suggested to the defendant 
its use in his book, Exhibit X But it is not 
sufficient to show that it may have been 
suggested by the plaintiff's work. Emerson 
V. Davies [Case No. 4,436]. It must also ap- 
pear that it was new and original with the 
plaintiff. Here the contiury appears, for the 
same system is found in actual use, in con- 
nection with a list of railroads, in "The 
Travellers' Official Guide," published in 1871, 
defendant's Exhibit 10. 

Upon the evidence, therefore, it cannot be 
held that the defendant's book is a copy of 
the plaintiff's books, within the meaning of 
the copyright laws. In such cases, each 
new compilation, where it i.s the resiilt of 
labor devoted to gathering from origiual 
sources, and to arranging in convenient form, 
facts open to be published by any one, is a 
new work. The one compiler is as much en- 
titled to the fniit of his labor as the other to 
the fruit of his, and both are, by the copy- 
right laws, protected in an equal degree 
against the appropriation of that labor by 
one who does not compile but only copies. 

Works of this character appear to me to 
stand upon very much the same footing -v^ith 
maps, of which it is said, in Emerson v. 
Davies [supra], by Story, J.: "A man has a 
right to the copyright of a map of a state 
or county which he has sm-veyed, or caused 
to be compiled from existing materials at 
his own expense of skill or labor or money. 
Another man may publish another map of 
the same state or county, by using the like 
means or materials and the like skill, labor 
and expense. But, then, he has no right to 
publish a map taken substantially and de- 
signedly from the map of the other person, 
without any such exercise of skill or labor 
or expense." What has been already said 
disposes of the charge in the bill that the 
defendant's book is copied from the plaintiff's 
twoks. 
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Tlie remaining charge in the bill, demand- 
ing attention, is, that the defendant's book 
is, in all respects, identical -with the plain- 
tijBE's books in the plan, combination, arrange- 
ment and method of imparting the same 
information, and for this reason is an in- 
fringement on the plaintiff's copyright. It 
appears, by the master's report, that the 
defendant's book is identical with the plain- 
tiff's books in certain particulars of plan, 
combination, arrangement and method of im- 
parting information; and it also appears, 
from the proofs, that, in certain other par- 
ticuliirs of plan, arrangement and method of 
imparting information, the books are wholly 
dissimilar in the infonnation they convey. 
Now, it may be conceded that there is noth- 
ing in the character of the plaintiff's work to 
make it an exception to the rule that has 
been declared in cases respecting other com- 
pilations, that "every author of a book has 
a copyright in the plan, arrangement and 
combination of his materials, if it be new 
and original in substance." But, before the 
plaintiff can invoke an application of this 
I'ule, he must make it appear that his book 
exhibits a substantially new and original 
system of arranging material of that char- 
acter, which system was his own invention. 
This be has not been able to do. Not every 
method of an*anging material requires in- 
vention. No invention, in the legal sense, 
would be required to arrange a list of names 
In the reverse order of the alphabet, or to 
Indicate a relation between two things by 
placing them in corresponding columns, or to 
state a fact in a short way, by attaching a 
star to a name, or adding the letters c. h. 
thereto, or by using different styles of type. 
None of the methods of imparting informa- 
tion employed by the plaintiff, which the 
master has foimd also employed in the de- 
fendant's book, involve invention. Nor are 
any of them new and original with the plain- 
tiff. In this respect the plaintiff's case very 
much resembles the case of Lawrence v. 
Cupples [Case No. 8,135], decided by Judge 
Shepley. There, the plaintiff issued a montti- 
ly chart, published eacb month, and con- 
taining Information in regard to a certain 
class of debtors, which information was con- 
veyed by means of a list of the debtors ar- 
ranged alphabetically, with the address of 
the debtor, the address of the creditor, the 
amount of the claim, and, in some instances, 
the discoimt at which the claim would be sold 
for cash, an-anged in tabular form. The 
charge was, that the defendant, in a work 
of similar character, had adopted the plain- 
tiff's plan in arranging the names and resi- 
dences of debtors and creditors, and in stat- 
ing the amoimts, and in the object and pur- 
poses of snid arrangement. But the court 
held, that, although the plan or arrangement 
of a book may be secured to the author, if 
it be the product of his own genius, there 
did not seem to be anything in the plaintiff's 
work which possessed any such novelty of 



plan or arrangement as would preclude any 
other person from making and publishing^ 
from his own independent sources of in- 
formation, similar lists. I am of the opinion- 
that the same conclusion must be reached 
In regard to the work of the plaintiff. The- 
plan, arrangement and method adopted by 
the plaintiff, as weU as by the defendant, Is- 
such as would naturally, if not necessarily, 
occur to any intelligent person intending to 
Impart information of this chai*acter. These 
methods spring from the necessities of the- 
case and the character of the information 
intended to be conveyed; and their use by 
the defendant is not sufficient to constitute 
his book a servile imitation of the plaintiff's, 
books. Notwithstanding the similarity of the 
methods visible in these books, it still re- 
mains true, that the defendant's book "Is- 
the result of his own labor, skiU and use 
of common materials and common sources of 
knowledge, open to all men, and the resem- 
blances are either accidental or arising from 
the nature of the subject" Story, J., in Em- 
erson V. Davies [Case No. 4,436J. 

But, it is said that the plaintiff was the- 
first to combine the methods employed by 
him to convey his information, and is, there- 
fore, the author of a new combination of 
methods, to which he has the exclusive 
right. It is true, that, in no single prior 
publication is there to be found in use all 
the methods of conveying information em- 
ployed by the plaintiff in his work, but each 
of those methods has been used before, and 
none are original with Mm. "What he has- 
done is to aggregate various methods, which^ 
when aggregated, stand now collected for the 
first time on a single page. This is not like 
the case of the arithmetic (Emerson v. Da- 
vies [supra]), where a plan of lessons, an 
arrangement of tables to illustrate those les- 
sons, a gradation of examples to precede each 
table, in such manner as to form, with the 
table, a peculiar appearance of the page and 
an illustration of the lessons, by attaching 
to each example unit marks representing- 
the numbers embraced in the example, were 
so combined as to constitute, in the aggre- 
gate, a new method of illustrating the sub- 
ject of arithmetic. Here, there is no new~ 
combination of material, constituting a new 
and original work. There is a use, perhaps, 
a combination, of old methods, but it can 
scarcely be said that a new method of illus- 
trating the subject has been produced. I 
say perhaps, because it may be doubtful 
whether there is any just analogy between 
the combination of methods made by the 
plaintiff and a patentable combination of 
elements in a machine. Besides, in regard 
to patentable combinations even. It ig said,, 
that "merely bringing old devices into juxta- 
position and then allowing each to work out 
its own effect, without the production of 
something novel, is not invention." Hailes 
V. Van Wormer, 20 WaU. [87 U. S.] 353. 

Again, if the use of the old methods selected 
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by the plaintiff makes him the author of a 
new and original combination of matei-ials, 
and hence the author of a new book, the de- 
fendant's position is the same; for, he has 
not selected the same methods. His com- 
bination is, therefore, different from that of 
the plaintiff, not colorably, but substantially, 
different, and the result a work new and 
original with him, to which he acauired as 
much right as did the plaintiff when he 
■adopted, for instance, several methods xised 
in the prior work of Teller. To hold, that, 
in any such case, an exclusive right can be 
.acquired to the combination of methods em- 
ployed, would be to prevent any improvement 
in books of the character. 

My conclusion, therefore, is, that, for the 
reasons above stated, the plaintiff has failed 
to show any infringement upon his rights by 
the defendant, and his bill must, accordingly, 
"be dismissed, with costs. 

[See preceding case (No. 2,126).] 
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Case No. S,1S8. 

BULLITT et al. v. UNITED STATES. 

[Hempst. 333.]^ 

District Court, D. Arkansas. Sept. 8, 1846. 

DiSTUlCT COCKT — JdEIS DICTION — DIVISION OF 

Spanish Claim. 

Division of Spanish claim not allowed in the 
•district court. 

Petition to confirm and divide a Spanish 
^laim, under the act of 26th. May, 1824 (4 
Stat. 52). 

L. Janin, S. L. Johnson^ and A. Fowler, for 
petitioners. 

S. H. Hempstead, Dist. Atty., for the Unit- 
ed States. 

JOHNSON, District Judge, said, this case 
was like the one of A. Waldo Putnam [Case 
No. 11,484], just decided, except that the 
grant asked to be divided was made to Wil- 
liam Winter, whose heirs are seeking a con- 
firmation thereof in this court; and that the 
same principles applying, the petition in this 
case should be dismissed. Petition dismissed. 

On the 31st October, 1846, a motion was 
made for reconsideration, but was denied. 



Case K"o. S,1S9. 

BULLOCH V. The LAMAR. 

[1 West. Law J. 444; 8 Law Rep. 275.] 

Circuit Court, D. Georgia. May Term, 1844. 

Admiualty JciiiSDicTiox — Savaxs-ih Bivek — 

COI.LISIOX — IXSnFFICIEXT LiGHTS. 

1. Admiralty jurisdiction extends over the 
Savannah river, between Savannah and Au- 

^ [Reported by Samuel H. Hempstead, Esq.] 



gusta, where the tide ebbs and .flows, although 

within the body of a county. 
[Cited in. The Lotty, Case No. 8.524. Disap- 
proved in Waring v. Clarke, 5 How. (46 U. 
S.) 487.] 

2. It is a neglect of proper precaution to put 
a steamboat under full headway, just as she is 
entering a naiTow part of the channel iu the 
night. It is also a neglect of proper precaution 
for a steamboat not to have a signal light in 
the night. And if damage ensues, in either of 
these cases, not caused by the neglect of the 
injured party, the party neglecting such proper 
precautions is liable. 

[Cited in The Santa Claus, Case No. 12,327; 
The Rhode Island, Id. 11,745; The Bay 
State, Id. 1,148; Jones v. Tlie Hanover, Id. 
7.466; The Indiana, Id. 7,020; Ward v. The 
Fashion, Id. 17,154; The Rocket, Id. 11,- 
975; The City of Washington v. BailUe, 92 
U. S. 36.] 

[Appeal from the district court of the Unit- 
ed States for the district of Georgia. 

[In admiralty. Libel by William W. Bul- 
loch against the steamer Lamar to recover 
damages for the loss of two negro slaves by 
collision. The bill was dismissed in the dis- 
trict court (case not reported), and libeUant 
appealed. Reversed, and decree entered for 
libeUant.] 

WAYNE, Circuit Justice. The libeUant 
seeks to recover compensation for two ne- 
groes, who were his property, and who were 
drowned, the canoe in which they were, hav- 
ing been run tmder by the steamer Lamar, 
in tide water, in the Savannah river. He al- 
leges, that the negroes were going in a 
staunch, well built, and safe boat from the 
city of Savannah to his plantation. That, as 
they were on the way up the river, it being 
about eight o'clock and bright moon light, 
the steamboat Lamar, with two towboats at- 
tached to her, and with a strong current, 
ran with great violence and force against the 
canoe, sunk her, and that the negro slaves, 
Mary and Andrew, the property of the li- 
beUant, were drowned. That when the col- 
lision happened, it was impossible for the 
negroes in the canoe to get out of the way 
of the Lamar, on account of the rapidity 
with which she approached, and the space 
occupied by her and the freight boats, one 
of them being on the starboard, and the other 
on the larboard side, but that there was am- 
ple time for the Lamar to have been stopped, 
and so have avoided a collision with the ca- 
noe, if the master of the steamer had not 
refused, or at least neglected to keep clear 
of it, which might with care and safety have 
been done. 

The respondents answer, that the accident 
occurred in the river Savannah, about three 
miles above the city, the Lamar being on her 
way from Savannah to Augusta, being the 
trade in which she is habitually employed, 
and being interior navigation. The jurisdic- 
tion of the com't is then denied. The correct- 
ness of the statement, as made in the libel, 
is also denied, and the respondents proceed 
to state, that the Lamar, being well equipped 
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and manned, started from Savannah for Au- 
gusta, that after passing a shoal in the river, 
which requu-ed the progress of the steamer 
to he checked, her steam was again put on, 
and she was proceeding under her usual 
pressm'e, but without having attained her 
usual speed. That she was nearly under 
her usual headway, and had reached the 
Georgia shore, following the channel of the 
river in the ti'ack of steamboats, having two 
boats attached to her; that after she had 
made an oblique passage across the river, 
from the shoal towards the shore, she was 
straitened up the river; that at this time, it 
being darli, and no' moon up, an alarm was 
given by a hand in the inner flat, or towboat; 
tliat the master of the Lamar immediately 
ordered her to be stopped, which was done; 
that it was then ascertained, a canoe had 
been run over by the inner boat; that at the 
time of the accident it was dark, that there 
was no moon, that the canoe was not seen, 
and could not be seen in time to prevent 
the accident; that as soon as the alarm was 
given, every exertion was made to stop the 
boat instantly; that the accident was not 
occasioned by the negligence, want of care 
or skill of the master or crew of the steamer; 
but if there was negligence, it was that of 
the negroes in the canoe, In not keeping 
nearer the shore, and out of the reach of the 
steamer, as they must have heard her ap- 
proach, some time before she reached them. 
From the answer it is conceded that a canoe 
was run down by the Lamar, at the time 
stated, in tide water, in Savannah river, and 
that the canoe and Lamar, were both going 
"up the river with the flood tide. The evi- 
dence establishes that two negi'oes, belonging 
to the libellant, were in the canoe when she 
was run under. That the canoe was a safe, 
well built boat, not overloaded, was paddled 
by an able man in a fit condition to manage 
her; that he and the woman with him were 
drowned, by the canoe having been run under 
by the inner or larboard towboat attached to 
the Lamar; and that they were worth one thou- 
sand dollars. It appears also that the cap- 
tain of the Lamar, was in his place on board 
of her, on the look out when the alarm was 
given, that he instantly gave orders to 
stop her, which was done, and that after 
the canoe was run under, he did all that 
could be done under the circumstances, to 
ascertain the extent of injmy which had 
oecmTed, and to save the lives of those 
who might have been on board the canoe, 
if any such hope could be indulged in a 
case in which a boat had been run under, 
passing a distance of more than one hundred 
feet, under the bow of the tow boat, out at 
her stern, before she was seen again. 

The point then in the case is, was the ca- 
noe run down, by such negligence, want of 
skill, or carelessness in the navigation and 
management of the Lamar, as to entitle the 
libellant to recover compensation from her 
owners, for the loss which he has sustained. 



To recover, the libellant must prove not only' 
negligence upon the part of the respondent, 
but ordinary care on his own part. Lane v. 
Grombie, 12 Pick. 177. But, if the evidence 
discloses that the captain of the Lamar had 
neglected an ordinary or proper measm-e of 
prevention, then the burthen of proof is 
thrown upon the respondents, to shew, that 
the collision was not owing to such neglect 
Olapp v. Young [Case No. 2,786]. In all 
cases of collision then, the essential enquiry 
is, whether proper measures of precaution 
have been taken by the vessel which runs 
down another. With these principles in 
view, what are the legal consequences of the 
evidence in this case? It will be viewed in 
two ways. Does it shew that the libellant 
has complied 'with the first requirement men- 
tioned, to enable him to recover? Did the 
captain of the Lamar neglect a proper meas- 
m'e of prevention, and have the respondents 
shewn that the collision was not owing to 
that neglect Both depend upon the testi- 
mony of the captain and mate of the Lamar, 
of Captain Nock, of the steamer Santee, and 
J. E. Dillon. Captain Cresswell, and Adams, 
his mate, agree in 'their statement of all the 
facts which bear upon the enquiry. They 
concmr in the time when the Lamar, with a 
towboat on each side of her, left Savannah. 
It was in the evening, after or about six 
o'clock, in October. When the Lamar reach- 
ed AIcGilvry's bar, between two and three 
miles from Savannah, the steam "was check- 
ed down," that the boat might go slow, as 
the water was shallow on the bar. The chan- 
nel over the bar runs in an oblique direction, 
towards the Georgia shore, dose to it When 
the Lamar, following the channel, had crossed 
the bar, the captain called for headway. 
The Lamar was put under her customary 
pressure of steam, and straitened up the 
river in the channel, which commences to 
"run jam in" at the place where the Iron 
Steamboat Company repair their flats, and 
runs up above aicAlpin's brick yard." In 
two minutes, after the order was given for 
headway, the canoe was run under. It hap- 
pened, according to the precise statement of 
Adams, not more than twenty-five or thirty 
feet from Stiles' landing, or sunken flats. 
This, he says, "is the point where the ac- 
cident occurred.— Here there was a thick ver- 
dure of trees, and in the back ground a brick 
kiln. It was very dark in consequence of 
the shade of the ti*ees, which was not pen- 
etrated by the moon." Captain Nock says: 
"The channel of the river between the place 
where the Iron Steamboat Company repair 
their boats and Stiles' landing, runs close to 
the landing as a steamboat can go, to keep 
her dear of some sunken flats which adjoin 
Stiles, which form part of the landing; that 
between the two points referred to, at a 
half or two-thirds flood, two steamboats 
might possibly pass each other; one of the 
boats might possibly have to run ashore; 
between those points the bank is very high 
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and well shaded by ti-ees on ttie main Georgia 
side, and it is a very dark part of tlie river. 
It is considered a very bad part of the river 
on account of the trees, which throw a shade 
out and make the river dark. This darkness 
commences when you run to the bank and 
continues until you get up to McAlpin's foun- 
dry." J. E, DiUon says: "From where the 
Iron Steamboat Company repair their flats 
to Stiles' wharf, the channel runs as close 
to the shore assyou can conveniently get, but 
nearer opposite Stiles' landing than lower 
down. Two boats, with their towboats, 
might pass each other at any spot between 
those two places at half tide. He had 
rather be in any other part of the river in 
tide way at night; considers the passage 
along Rabbit island and the main land as 
the most difficult in tide way." 

Such is the d^cription of the locality 
where the canoe was i-un under, and of the 
channel and its condition at night, from the 
place of its beginning below, to its termina- 
tion at McAlpin's foimdry. Captain Cress- 
well, as far as he knows, concurs in it, and 
confirms the account of its darkness at night 
from the shade of the ti-e'es on the bank of 
the river. He was himself familiar with it, 
and so was his mate, from having been for a 
long time navigating the river. The channel 
is not over one hundred and fifty feet wide. 
We all know it to be a great thoroughfare 
for the thousands who live upon the island, 
and on the banks of the river, in South Caro- 
lina and Georgia. The convenience, interest, 
and necessities of planters, for twenty miles 
up the river, require them to use this chan- 
nel by night and by day, with all kinds of 
plantation boats. It is travelled for much 
the larger part of the year, and particularly 
in om- business season, by ocean and by river 
craft, both by night and by day, and it is the 
only pass for steamboats from, and in pass- 
ing by the city to Augusta. Can that then be 
considered a judicious and careful order, for 
her own safety, without any reference to the 
safety of others, which directs a steamer to 
be put under headway, under her usual pres- 
sui-e of steam, just at the moment she is en- 
tering such a pass at night, without moon 
enough to give her light, with a towboat on 
each side, covering more than half the width 
of the channel? But when viewed with ref- 
erence to the safety of others, who may be in 
the same place, on their way up or down the 
river, and in connexion with the power and 
rapid course of steamboats, and the swell 
made by them in their passage through the 
water, does not such an order indicate great 
thoughtlessness and gross neglect? Shall a 
steamboat, with or without towboats, but par- 
ticularly with towboats attached to her sides, 
be permitted, either in the day or night, but 
especially at night, to run the whole length, 
or any part of this channel, under her usual 
press of steam, without being answerable for 
the injury she may do, unless it shall clearly 
appear that the sufferer was also in fault A 



little of the care which was used to carry 
the Lamar in safety over McGilviy's bar 
would have prevented the collision. Its dis- 
continuance at the moment of calling for 
headway, shows, that a proper regard for 
the interests and safety of others was not 
comprehended in that consideration, which 
suggested care for the Lamar and her tow- 
boats as they were passing the bar. A 
stronger cause, in fact, called for greater 
care and a slower progi-ess. In passing the 
bar, objects could be seen at a distance from 
the forward deck of the Lamar. At the up- 
per termination of the bar on the Georgia 
shore, the channel began to be obscured by 
the shade of trees, and was then so much 
darkened, that, Captain Cresswell says, ob- 
jects could not be seen close in shore, and 
that he did not see the canoe which was nin 
under, though he was in his place on the 
look out, until he was within ten feet of her; 
too near for him, by any order which he 
could give, driven on as the Lamar was by 
flood and steam, to prevent the disastei-. He 
says the night was clear, and when headway 
was called for, and the Lamar was sti-ait- 
ened up the channel, he could see half a mile 
ahead. The sudden change from a locality 
where he could see so well, into another, in 
which hef could not distinguish a boat until 
she was within ten feet of his vessel, and 
then not clearly enough to tell whether there 
were persons in the canoe, should have ad- 
monished him "to check his steam down 
again." He says, at the time the towboat 
came in contact with the canoe, that the La- 
mar was under a full headway. The mate 
thinks she was not, but, was going fast with 
the flood tide. It matters not, whether the 
Lamar had or had not attained her full 
speed. The carelessness was in giving an or- 
der for headway and placing the boat under 
her usual press of steam, when she was in 
such a position.— Under this careless order, 
she had attained a speed fast enough for her 
to overtake and nm under, a canoe which 
was also going up the river with the flood 
tide. The order caused the mischief, unless 
it can be shewn that the canoe was careless- 
ly managed in some way or other, so as to 
make those in charge of her parties in fault. 
As to this pouit Captain Cresswell says, 
when the alarm was given he cast his eye 
on shore and saw something between the 
steamboat and the shore apparently crossing 
the bow of the boat. This is not the lan- 
guage of positive testimony, and is unlike the 
general positiveness of the witness in the 
rest of his evidence. Nor is it consistent 
with the position in which he first saw the 
canoe, about ten feet off, and her being be- 
tween the steamboat and the shoi'e. The ca- 
noe could not have been in both of these po- 
sitions at the same time. But I do not mean 
to be understood from what I have just said, 
as reflecting, in any way, upon the veracity 
of Captain Cresswell. I believe he tells the 
truth, and what he believed to be tt e ti-uth. 
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wben he first saw the canoe; but I still be- 
live, and will shew, that the canoe was not, 
at the time of the contact, in the act of cross- 
ing the bow of the boat, though she might 
have had that appearance from where Cap- 
tain Cress well stood, supposing him to have 
been no way disconcerted, by the apprehen- 
sion of the disaster which was about to oc- 
cur. Dillon's' testimony explains it At the 
point where Adams says the canoe was run 
under, which was within thirty feet of Stiles' 
landing, Dillon says the channel there is 
nearer than lower down. The Lamar had 
crossed McGilvry's bar obliquely to the Geor- 
gia shore— she was then sti-aitened up the 
cnannel, which does not run so close to the 
sliore as at Stiles' landing, and in mailing 
her approach to it, she ran closer in, which 
would give, if her head was in any way 
turned towards the shore or channel at 
Stiles' landing, the appearance to the canoe, 
of crossing the bow of thei boat if she was 
thirty feet or more from the landing, as the 
evidence shews that she was. It is reason- 
able also to conclude, that she was so far out 
that she might have, as she had a right to 
use it, the strength of the flood tide to aid 
her along. Cajptain Cresswell is the only 
witness who states the position of the canoe 
when first seen, and at the time of the con- 
tact immediately after.— His evidence has 
been stated as it was given by him, and with 
or without the explanation afforded by Dil- 
lon's testimony, it does not show that the ca- 
noe was in the act of crossing the bow of the 
beat which ran, her down. 

I have said that the order for headway 
caused the disaster, and that it amounted to 
gross neglect of what ought to have been 
done, to put a steamboat under headway un- 
der her usual press of steam, just as she was 
entering such a channel as this is, and at the 
time when it was done, at night. The law 
holds the owners of steamboats answerable 
for losses occasioned by collision, if they are 
running under their tisual press of steam, 
when from any cause, objects cannot be seen 
at the distance they commonly can be in 
clear weather, unless the sufferer is also in 
. fault. It has been adjudged that a steam- 
boat, going at her usual rate of speed in a 
fog, and coming in contact with another boat 
not in fault, shall pay the loss; and this 
when the steamer was in an open stream, 
without any of the difficulties of a narrow 
channel, dose in shore.— "Every boat navi- 
gating the river ia bound to make use of all 
reasonable precautions to avoid injuring oth- 
ers, which precautions may vary. with cir- 
cumstances. In a fog, for example, a steam- 
boat ought not to run at her full speed, if by 
so doing she increases the danger to other 
craft; for she must regard their safety as 
well as her own." Lawrence v. Jones, 1 
"West, Law J. 28. If responsible in such a 
case, why not in a case of running at night, 
under the usual press of steam, in a nai-row 
and difficult channel, close in shore darkened 
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by the shade of trees; so much so, that ob- 
jects cannot be seen at the same distance 
that they may be of a clear night on the wa- 
ter. Again.— Suppose this had not been a 
case of collision, but one of the canoe having 
been swamped by the swell made by the 
steamer, by a too rapid rate of going— the 
swamping being produced by the swell alone, 
the steanaer would have been responsible for 
the loss.' Luxford v. Large, 5 Oar. & P. 421. 
Such cases illusti'ate that kind of care which 
The law requires to be taken by those in th& 
command of steamboats tci exempt them from 
responsibility to make compensation for loss- 
es, sustained by the want of it It is a mistake, 
that a steamer, because she is going at ner 
usual rate, may not be answerable for losses 
caused by that speed. The law looks upon 
them as vessels so much under command 
from their improved enginery, that those in 
charge of them are bound to regulate their 
speed, according to circumstances, in such a 
way, that they may not alarm and annoy 
others, or endanger the lives and property of 
others, navigating the same waters. 

It having been determined, that the order 
for headway, and the boat being put under 
her usual press of steam, was gross negli- 
gence, in the then position of the boat, the re- 
maining enquiry under this head of the in- 
vestigation, is, were those in the canoe in 
fault at all, and has not the libellant shown, 
on his part, ordinary care? The only fault 
suggested by any witness, is that of the cap- 
tain—that when he first saw the canoe, she 
had the appearance of being then crossing 
the bow of the boat That has already beea 
disposed of. And I think the facts that the 
canoe was a safe, well built boat— that she- 
was not overloaded, was manned by a per- 
son able to manage her, and in a condition 
to do so, and that when she was run "under 
she was in her proper channel, show the or- 
dinary care required by the rule, from the li- 
bellant, and that in connexion with the neg- 
lect or want of skill in giving the order for 
headway, he is entitled to recover compensa- 
tion. I do not apprehend, when the local- 
ity of the Lamar at the time of the disaster 
is understood, . that there will be any dis- 
agreement as to the unskillfulness of the or- 
der which was given but two minutes be- 
fore for headway, or that there can be any 
dissent from the conclusion, that the re- 
spondents should make to the libellant full 
compensation for his loss. If, however, 
there had been no evidence in the case to- 
bring me to the result just stated, there is 
a fact disclosed in the testimony of Captain 
Cresswell, which, in the absence of all proof 
on the -par^t of the respondents, that this col- 
lision was not owing to it, would force from 
me the same judgment that I have given. 
Captain Cresswell says, "he had no lights 
ahead of his boat, and never carries any, as 
he can't see if he carries lights." Now, be- 
sides the triflingness of such a reason for 
not carrying lights, as if lights might not be 
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so placed as not to interfere witli the sight 
of those navigating steamers— the act of con- 
gi-ess of the 7th of June, 1838 [5 Stat. 306], 
10th section, declai-es "that it shall be the 
duty of eveiy master and owner of every 
steamboat running between sunset and sun- 
rise, to carry one or more signal lights, that 
may be seen by other boats navigating the 
same waters, under the penalty of t\yo hun- 
dred dollars." This requirement applies to 
all steam vesels, whatever waters they may 
navigate, as much so as the obligation upon 
them, imposed by the same law, to have an 
annual inspection of their hulls, machinery, 
and boilers, before it shall be lawful for 
them to transport goods, wares, and mer- 
chandise, or passengers, upon the bays, 
lakes, rivers or other navigable watei-s of 
the United States. Not eariying one or more 
signal lights, then, in the way required, is 
the neglect of a proper precaution con<Iucing 
to the safety of others. Besides subjecting 
the captains and owners to the penalty of 
two hundred dollars, which may be recov- 
ered by suit or indictment, it will throw up- 
on the owners of steamboats the burthen of 
proof, to show that collisions which may oc- 
cur, under such circumstances, are not ow- 
ing to such neglect. I would require from 
them the same proofs, imder like circum- 
stances, in the case of a boat being swamped 
by the swell of a steamer, made by her rapid 
passage through the water. The requii'e- 
ment of the statute is reasonable— it can 
easily be complied with— the neglect of it 
cannot be permitted to pass with impunity. 
In the case under consideration an attempt 
is made to atti-ibute the collision to the neg- 
lect of the negroes in not keeping out of the 
track of the steamer, as the noise made by 
her approach must have been heard by them. 
Besides such a suggestion being inconsistent 
with the slow passage of the steamer over 
McGilviT's bar, "with the steam checked 
down," how much better it might have been, 
if those who lost their lives had had the ad- 
vantage of the signal lights, commanded by 
law. In this case, the law was disobeyed 
by the neglect of a proper prevention, and 
as the respondents have given no proof that 
the collision was not owing to such neglect, 
my judgment is, that they are bound to 
make full compensation to the libellant for 
the loss he has sustained, and I shall decree 
so accordingly. 

But, it was urged, in argument, that the 
court had no jurisdiction, in this case, be- 
cause the Lamar was engaged in an interior 
trade, from Savannah to Augusta; and, also, 
that the admiralty jm-isdiction did not at- 
tach in cases of loss and injuries happening 
within the ebb and flow of the tide, within 
the body of a coimty. In practice, I may 
say, since courts were organized under the 
constitution, the admiralty jurisdiction has 
been maintained in cases of collision upon 
the high seas, and in ports and harbors, 
within the ebb and flow of the tide, without 



any reference to the vessel, injured or in- 
jiuring another, being engaged in navigating 
the ocean, or between places within the ebb 
and flow of the tide. The locality of the 
collision, being within the ebb and flow of 
the tide, gives jurisdiction in admiralty. The 
general admiralty jurisdiction of the courts 
in tide water is aflirmed in the case of Pey- 
roux V. Howard, 7 Pet. [32 U. S.] 324; other 
cases decided in the supreme court affirm 
the same doctrine. It is not an open ques- 
tion. I do not mean, however, to assert that 
the grant of admiralty power, in the con- 
stitution, is limited to the ebb and flow of 
the tide— that admiralty jm-isdiction may not 
be maintained imder the judicial act, as it 
is, above the flow of tide, or that congi-ess 
may not legislate to give such jurisdiction 
upon navigable waters, beyond the ebb and 
flow of the tide, and upon our great inland 
seas. It may be done without making any 
encroachment upon the trial by jury, in the 
legitimate use of that institution. I do not 
say, it must be so done. I am aware of the 
case of The Thomas Jefferson, in 10 Wheat. 
[23 U. S.] 428. It is authority, and I am 
bound by it; but I am not committed npon 
•any of the points, just suggested, nor to any 
interpretation which has been made of the 
grant of admiralty power in the constitution, 
which gives a standard by which its juris- 
diction is to be measm-ed. The case here 
imder consideration does not properly pre- 
sent the occasion for the discussion of the 
subject. I have a case before me, in which 
it may be necessary to be done. If so, it 
shall be. It is enough for the present, that 
I am satisfied the court has jurisdiction in 
this case. I shall direct a decree to be en- 
tered reversing the decree of the district 
court, and directing that the libellant shall 
recover one thousand dollars, and that the 
respondents shall pay all costs. 



Case No. S,130. 

Tn re BULIiOCK et al. 

[1 Wkly. Notes Cas. 22J 

District Court, B. D. Pennsylvania. Oct. 12, 
1874. 

Involuntary Bankruptcy — Petitiosing Cred- 
iTQRS — Proving Required Majokity — Fixing 
Time op Proof. 

[In bankruptcy. Petition by a'editors of 
Benj. Bullock's Sons to have them adjudi- 
cated bankrupts. Motion for the court to 
designate a time for the dismissal of the pe- 
tition, if the petitioning creditors do not 
show that the required number of creditors 
have joined in the petition.] 

Mr. Bullitt, for alleged bankrupts. 
H. M. Dechert and Mr. Penrose, for peti- 
tioning creditors. 

THE COURT ordered, that, pending the 
investigation of the sufficiency of the list of 
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-creditors furnished by the alleged bankrupts, 
and of the question what debts are to be in- 
cluded in the computation, etc., the period 
of twenty days from October 12, 1874, be 
limited provisionally, within which other 
creditors may join in the petition, and that 
said time should not be enlarged unless upon 
sufficient cause hereafter shown. 



Case "No. S,131. 

BULLOCK V. YAN PELT. 

[Baldw. 463.]^ 

Circuit Court, D. Pennsylvania. April Term, 
1827. 

PiiEADiSG— Leave to Add Plea— Laches. 

After a cause has been at issue eighteen 
months leave will not be given to a defendant 
to plead non est factum without affidavit dfr- 
nying the execution of the bond. 

At law. After this action had been pend- 
ing for three years, and at issue eighteen 
months, Mr. Desmond moved to add the plea 
of non est factum, which THE COURT re- 
fused to allow, it being suggested by the 
plaintiff's cojmsel that it would subject him 
to great inconvenience, and the defendant 
not making affidavit denying the execution 
of the bond, or otherwise accounting for the 
■delay in putting in the plea. 



Case No- 2,13S. 

BULLOCK PRrNTTNG PRESS CO. v. 
JONES et al. 

[3 Ban. & A. 195; - 13 O. G. 124.] 

Circuit Court, S. D. New York, Jan. 17, 187S. 

Patents— Printing Machines — Anticipation — 
Infringement— INJOSCTION— Accounting. 

1. The invention described in the specifica- 
tion of complainant's patent for an improve- 
ment in. printing machines, being for the employ- 
ment of a yielding sheath in two strips, press- 
ing outward, one on each side of a fixed knife 
in a revolving cylinder, for two purposes; one 
to hold the paper firmly against the edges of the 
groove for the knife in the opposite cylinder 
while the knife severs it, the other to hold the 
end of the web till it is taken by other machin- 
ery and drawn along for the nest operation; 
and the ninth claim of the patent being for the 
combination of the sheath with the fixed knife 
in the same cylinder: Held, not anticipated by 
41 combination composed of a springing knife, 
with a sheath in the same or opposite cylinder. 

2. The rules of law applicable to the test of 
the originality and priority of an invention, 
•considered. 

3. The prior knowledge and use of the inven- 
tion by others which will invalidate a patent, 
-explained. 

4. After suit brought, the defendants stopped 
using the infringing device, but did not dfs- 

* [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 

' [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
jnission.] 



claim the right to it: Held, not a reason why a 
decree for an injunction sliould not be granted. 

5. TVhere the proofs at the final hearing 
showed that there can have been no profits from 
the infringement, and it does not appear wheth- 
er or not complainant suffered damage there- 
from: Held, not a reason why a decree for an 
account should not be granted. 

[In equity. Bill by the Bullock Printing 
Press Company against George Jones, as 
tf-easurer of the New York Times, and oth- 
ers, to restrain infringement of a patent (No. 
38,200, which was granted to Bullock, Ad- 
ams, and Selden, April 14, 18G3), and for 
other relief. There was a decree for com- 
plainant for an injunction and an account.] 

B. P. Lee and F. C. Bowman, for com- 
plainant. 
Charles P. Blake, for defendants. 



WHEELER, District Judge. Upon hear- 
ing this cause on bill, . answer, replication, 
proof and argument of counsel, it appears 
that the orator is the owner of patent No. 
38,200, dated April 14th, 1868, issued to Wil- 
liam Bullock, Calvin Adams and George S. 
Selden, for an improvement in printing ma- 
chines alleged to have been invented by Bul- 
lock. The foundation of the claim for relief 
in this suit is that part of the patent em- 
braaed in the ninth claim, and the corre- 
sponding part of the specification. The de- 
fendants resist the claim for relief on Ihe 
ground that this part of the patent is inval- 
id for the reason that, as they daim, Bullock 
is not the original and first inventor, and al- 
so for that, according to the construction of 
the patent they insist upon, they have not 
infringed upon it 

They set up in their answer, in support of 
their claim of prior knowledge and use by 
others, an English patent to one Cowper in 
1828, a description of which was deposited 
in the Astor Library in New York; a patent 
to on© Beaumont in 1853; to one Beach in 
1857; to Hoe, in 1859; and prior knowledge 
and use by Hoe and one Tucker. They have 
also put in evidence a provisional specifica- 
tion for a patent ffied by one Green in 1853. 

The specification in Beach's patent de- 
saribes some devices as being such as may 
be used— which are more like those in the or- 
ator's patent in this respect than any of the 
others except Tucker's and have" been prin- 
cipally relied upon in the argument, with 
Tucker's, to show that Bullock was not the 
original and fii-st inventor of this contrivance. 
This part of the orator's patent is for the 
employment of a yielding sheath in two 
sti'ips, pressing outward, one on each side 
of a fixed knife in a revolving cylinder, for 
two purposes; one to hold the paper firmly 
against the edges of the groove for the knife 
in the opposite cylinder while the knife sev- 
ers it, the other to hold the end of the web 
till it is taken by other machinery and drawn 
along for the next operation. Beaumont's 
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patent was for a knife moved by a lever 
and cam outward. Beach's was for an im- 
provement on Beaumont's in respect to tbe 
method of moving the knife, and mentions 
such strips as compose this sheath in con- 
nection with an outward moving, hut not 
with a fixed knife. 

This patent is realJy for the combination 
of the sheath with the fixed knife in the 
same cylinder. The other combination is of 
a springing knife, with a sheath in the same 
or opposite cylinder, and is essentially dif- 
ferent. 

The prior knowledge and use by Hoe and 
Tucker were the same, and rest upon the 
testimony of Tucker, not, however, in my 
wise controverted. Nor is it disputed that 
the device put together by them, as stated in 
his testimony, was substantially the same as 
that invented by Bullock. Nor is it claimed 
upon any evidence that Bullock in any way 
learned of this device from Hoe or Tucker, 
or from their invention, nor that he is not 
an original inventor of it, believing himself 
to be the first inventor, but only that in fact 
he was not the first inventor. From the tes- 
timony of Tucker it appears that tliey made 
this device for a paii; of a machine to be 
called a "perfeeting-press," which they never 
completed, and that they kept this part of 
it so far to themselves that they did not givr* 
it to the public, nor suffer them to acquire 
it ^nder a patent or otherwise until long aft- 
er Bullock's invention. 

The statute on this subject as embodied in 
sections 4886 and 4920, Rev. St. U. S., would 
defeat the patent and orator's right of re- 
covery, if the invention was known to or 
used by others in this country, or if Bullock 
is not only an original, but also the first in- 
ventor of it 

In Gayler v. WUder, 10 How. [51 U. S.] 
492, Taney, O. J., delivering the opinion of 
the majority of the court upon the effect of 
these statute provisions in connection with 
others bearing upon their constniction, said 
that "by knowledge and use the legislature 
meant knowledge and use existing in a man- 
ner accessible to the public." That when 
the means of obtaining the knowledge would 
not be within their reach, as far as other 
interest was concerned, it would be the 
same as if the improvement had never been 
discovered. And when an inventor by the 
efforts of his own genius brings an invention 
to them, and places it in their possession, the 
law regards him as the original and first in- 
ventor, and protects his patent, although the 
improvement had been invented before and 
used by others. Upon this construction of 
the law, Bullock, although not literally the 
first, is in law the first inventor of this im- 
provement, and the knowledge and use of it 
by Hoe and Tucker, as stated, do not in- 
validate the patent. 

It further appears, that when this suit was 
brought the defendants were using a yield- 
ing sheath composed of strips, one on each 



side of the knife, as described in the orator's 
patent, but not grippers to seize and conduct 
forward the end of the web. The patent, as 
to this part of it, is for a new combination 
and arrangement of known parts, and not 
for any of the parts by themselves. If the true 
constniction of the language of the patent is, 
that the grippers are a part of the combina- 
tion patented, as has been m*ged for the de- 
fendants, the combination used by them may 
be so different from that patented in the or- 
ator's patent that the use by the defendants 
is not an infringement. But the grippers 
are not mentioned in the claim as any part 
of the device for which the patent was 
claimed. They are referred to in describing 
one of the pm-poses of the invention, but not 
as a part of the invention itself. It is not 
considered that this reference to them in- 
cluded them in the combination patented. 
So it appears that the defendants were us- 
ing the device patented, and infringing the 
patent. After the suit was brought tliey 
stopped using it, and commenced using some- 
thing else, according to the testimony, of 
equal advantage to them. It is suggested 
that because they have stopped using it there 
should be no decree for an injunction, and 
that there can have been no profits, nnd for 
that reason there is no occasion for an ac- 
count. But the defendants have not dis- 
claimed the right to use the invention, nor 
does it appear that the use which was an in- 
fringement may not have occasioned dam- 
age to the orator, although not advantageous 
to the defendants, and besides, there may 
be other evidence as to profits on an account- 
ing. It is ordered, hereupon, that a doci'ee 
be entered for an injunction and account, 
with costs to the orator. 



BULL'S HEAB BAJNK (yVAlT v.). See Case 
No. 17,043. 

BULLUS (CURE v.). See Case No. 3,486. 
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410. 
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BUNCE et al. v. GALLAGHER et al. 
[5 Blatehf. 481;' 7 Am. Law Reg. (N. S.) 32. J 
Circuit Court, S. D. New York. Sept. 18, 1867. 

EQUITT JURISDICTIOX — SUIT TO ANNUL FOKGEI> 

Deed — Pauties — Misjoinder — Waiver — Evi- 
dence — Discrediting Docdment — Power of 
Attorney — Insanitv of Pkincipal — Deed by 
Grantor Out op Possession. 

1. The provision of the 16th section of the 
judiciary act of September 24th, 1789 (1 Stat. 
82), that suits in equity, shall not be sustained 
in either of the courts of the United States, iu 
any case where plain, adequate and complete 
remedy may be had at law, is merely declar- 
atory, and does not exclude the courts of the 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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United States from any part of the field of 
equitable remedies. 
[Cited in Re Sabin, Case No. 12,195; I>ow v. 

Berry, 18 Fed. 125.] 
rSee Morgan v. Beloit, 7 Wall. (74 U. S.) 618; 

BroTvn v. Pacific Mail S. S. Co., Case No. 

2,025: Crane t. McCoy, Id. 3,354: Boyce v. 

Grundy, 3 Pet. (28 TJ. S.) 210; Sullivan v. 

Portland, etc., K. Co., 94 U. S. 808; Wylie 

T. Coxe, 15 How. (56 U. S.) 415; Harding 

T. "Wheaton, Case No. 6,051; Bean v. Smith, 

Id. 1,174.] 

2. A suit in equity to annul a forged deed of 
land and have it cancelled, and the record of it 
declared void, brought by the legal owner of 
the land, who is the grantor named in the 
forged deed, while he is out of possession of the 
land, is not taken out of equitable jurisdiction 
by the fact that the deed is void. 

3. It is not necessary, before bringing such 
suit, that the legal owner should establish his 
title, and obtain possession of the land, by eject- 
ment at law. 

4. The question whether the deed is forged or 
not, involves no question as to the title of the 
land. Such a suit is peculiarly one of equita- 
ble cognizance. 

5. On the trial of such a suit, proof, on the 
part of the plaintiff, of the forgery of his sig- 
nature to the forged deed, and that the person 
who acknowledged its execution was not the 
plaintiff, is not open to objection, as violating 
the rule that a party cannot discredit a paper 
which he produces in evidence. 

6. As to parties, all persons who have an in- 
terest in the object to be attained by a suit in 
equity, must be joined. Those whose interests 
are in harmony, and only those, should be join- 
ed as plaintiffs. 

[Cited in Bland v. Fleeman, 29 Fed. 671.] 

7. The authority conferred by a power of at- 
torney is suspended by the subsequent insanity 
of the person who gave the power. 

8. A court of equity will hesitate to dismiss 
a suit for the want of proper, or for the joinder 
of improper parties, where the diOieulty can be 
remedied, or where the relief sought can be giv- 
en without impairing or jeopardizing the in- 
terest of any one. 

[Cited in Lamb v. Farrell, 21 Fed. 12.] 

9. Where a misjoinder of parties is apparent 
on the face of a bill, it should be taken advan- 
tage of by demurrer or answer, or it will be 
deemed to be waived. 

10. A deed of land held adversely to the gran- 
tor, under color of title, given when he is out 
of possession of such land, is void, even though 
the adverse holding and the possession under 
it are founded on a forged deed purporting to 
have been given by such a grantor. 

[Cited in Coulson v. Portland, Case No. 3,- 
275.] 

In equity. This was a final hearing, on 
pleadings and proofs, on a bill in equity, 
filed by Mary E. Bunce, and Francis M. 
Bunce, her husband, Francis A. Bull, George 
H. Bull) William W. Bull and Henry K. 
W. Welch against Jane Ann Gallagher and 
Michael Smith, to annul and declare void 
an alleged forged deed, and the record there- 
of, ^ purporting to convey to the defendant 
Gallagher the title to a house and two lots 
of land situated on Staten Island, in the 
state of New York, and to remove the cloud 
which such alleged forged instrument had 
thrown on the genuine title, and to cancel 
an agreement entered into between the de- 
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fendants for the sale and transfer of the 
premises in question to the defendant Smith, 
and to restrain them fi-om consummating 
the same, or any similar contract, [Decree 
for plaintiffs.] 

Joseph A. Welch, for plaintiffs. 
Charles M. Da Costa, for defendants. 

SHOPMAN, District Judge. Though the 
objects sought by the bill in this case are 
simple, the facts and legal questions in- 
volved in the controversy are numerous and 
complicated. A detailed statement of the 
material facts is, therefore, indispensable to 
a clear imderstanding of the points to be de-- 
cided. 

Mary E. Bunce, one of the plaintifEs, is a 
daughter of the late John W. Bull, of Hart- 
ford, Connecticut. The latter was, for 
many years prior to, and at the time of, his 
death a resident of Hartford. As early as 
September, 1861, being in poor health, and 
desirous of relieving himself from the care 
of his estate, he gave to his said daughter, 
Mary E., a full power of attorney, authoriz- 
ing her to transact aU his business. On the 
4th of April, 1862, a pm-chase of the house 
and two lots which have become the sub- 
ject of this controversy, was effected, in be- 
half of JMr. Bull, or, at least, in the interest 
of his estate, under the direction of the said 
Mary E., acting, as she supposed, under the 
letter of attorney. As her father was then 
suffering under disease of body and mind, 
and unable to transact any business, she 
took the deed of this property in her own 
name. Her object in so doing was to hold 
in her hands the power to transfer the title 
to the property, whenever it should become 
advisable, for the interest of her father's 
estate, to sell it. The consideration for the 
pm-chase came from his estate, and she held 
the property avowedly for his benefit. This 
property, which lies in the town of South- 
field, Kichmond county, New York, was pur- 
chased from George M. Root and wife, and 
was by them conveyed to the said Mary B., 
then Mary E, BuH. The sale was subject 
to a mortgage given by Root and his wife to 
a third party. Subsequently, this mortgage 
was foreclosed, and a sale, under a deci-ee of 
the supreme court of New York, was made 
by the sheriff of Richmond county. Mary 
E. Bull, assuming to act as her father's 
agent, under the said letter of attorney, 
purchased in the property, and, as before, 
and for the same reasons, and with the 
same object, took the deed in her own name. 
This sheriff's deed was executed March 
20th, 1863, Thus, Mary E. Bull became in- 
vested with the legal title to this property, 
by the two deeds referred to, both of which 
were duly recorded in the ofGlce of the clerk 
of Richmond county. 

On the 9th of July, 1863, John W. BuU 
died, leaving five children, namely, Mary 
B., Frances A., George H., and William W., 



BUNOE (Case No. 2,183} 



[4 Fed. Cas. page 662} 



all of whom hare joined in this bill, and 
John W., Jr. He left a last will and testa- 
ment, dated the 10th of May, 1858. The will 
was duly proved before the court of probate 
for the district of Hartford, and approved 
as a valid instrument, July loth, 1863. One 
of the terms of the will was, that all futm-e 
acquisitions of real estate should be em- 
braced in, and pass by it. After a specific 
devise of the homestead of the testator in 
Hartford, with the furniture and movable 
property connected with it, to his two daugh- 
ters, the remainder of his estate, real and 
personal, was given to the two daughters 
and the two sons who are named as plain- 
tiffs in the bill. Nothing was given by the 
will, to the other son, John W. Bull, Jr. W. 
H. D. Oallender was named as sole executor, 
and proceeded to settle the estate, which 
embraced considerable property. 

On the 23d of May, 1864, Mary E. Bull 
executed and delivered a deed of this prop- 
erty on Staten Island, together with other 
real estate therein described, to Henry K. 
W. Welch, one of the plaintiffs in this bill, 
in trust On the same day, Welch executed 
an instrument, purporting to be a declara- 
tion of the trust under which he received 
this deed from Mary E. Bull, and setting 
forth, that, so far as this property was con- 
cerned, he held it as ti'ustee for all the 
devisees named in the will of John W. Bull, 
who were declared to be the equitable own- 
ers thereof. On the 28th of May, 1864, 
Mary E. Bull was married to Francis M. 
Bunce, who is also joined as a plaintiff in 
the bill. During the time Mary E. BuH 
held this property she did not attend per- 
sonally to its management, but employed 
an agent for that pm-pose. Very little in- 
come was derived from it, and it appears to 
have received little attention. 

In 1865, it was deemed advisable to dis- 
pose of this property, and, on examining the 
records in the office of the derk of Richmond 
county, two insti-uments were found on rec- 
ord, describing the house and lots— one, a 
mortgage purporting to be signed and ac- 
knowledged by Mary E. Bull, to secure the 
payment of one thousand and sixty dollars 
to Harriet G. and Louisa Moore, and dated 
December loth, 1863; the other, an absolute 
deed, also purporting to be signed and ac- 
knowledged by Mary E. Bull, and dated 
Mai-ch 2d, 1864, conveying the premises to 
Jane Ann Gallagher. On further inquiry, the 
following singular facts were discovered: In 
November, 1865, a woman called upon Mr. 
Journeay, a real estate broker in the city of 
New York, stating that she had a house and 
two lots on Staten Island upon which she 
wished to obtain a loan of money. She left 
a memorandum describing the property, 
(which proved to be that in question,) gave 
her name as Mary E. Bull, st;ited that she 
resided in Hartford, but was going to New 
Haven to remain some time, and that any 
communications touching the loan should be 



addressed to her there. It appears, also, 
that she went to New Haven immediately, 
or very soon, put herself in commxmication 
with respectable lawyers in that place, and 
employed them to write to Mr. Journeay on 
the subject of this loan. The result was, that 
a loan of one thousand and sixty dollars 
was obtained from Harriet G. and Louisa 
Moore, through their attorney in New York, 
and a mortgage was executed and delivered 
to secure the same. This instrument was 
executed in New Haven, and the whole 
business was done through a correspond- 
ence between the New Haven lawyers and 
Mr. Journeay in New York. The woman 
signed and acknowledged the deed before 
one of her counsel, George F. Gardiner, 
of New Haven, who was a proper mag- 
istrate. She received the money, paid her 
counsel, and left In about two months she 
again made her appearance at Mr. Gardi- 
ner's office in New Haven, and stated that 
she had concluded to sell this property, which 
she had before mortgaged. At her request, 
a correspondence was again opened by Mr. 
Gardiner with Mr. Journeay, which resulted 
in a supposed sale of this property to Jane 
Ann Gallagher, one of the defendants, the wo- 
man signing and acknowledging the deed, as 
before, and receiving the consideration, about 
1,500 dollars. This last deed was executed 
on the 2d of March, 1864. Both deeds were 
signed with the name of ilary E. Bull. On 
the ti*ial, it was conclusively proved, that 
this woman, who had thus purported to 
mortgage and finally sell this property, was 
an adroit impostor. She did not even re- 
semble the genuine Mary E. Bull. She suc- 
ceeded, however, in passing herself off as 
such, deceiving her counsel, to whom the 
genuine Mary E. Bull was a stranger, and 
obtaining the money from the Moores, and 
from Mrs. Gallagher. The mortgage and 
deed were recorded in the clerk's office in 
Richmond county, and Mrs. Gallagher, with 
her husband, went into possession on the 
14th of March, 1864. Her husband subse- 
quently died, but Mrs. Gallagher has con- 
tinued in possession of the premises, by her- 
self and tenants, till the present time. 
Among the tentants was Michael Smith, the 
other defendant in this bill, with whom 
Mrs. Gallagher entered into negotiations for 
the sale of this property to him. 

Of course, the mortgage to the Moores^ 
and the deed to Sirs. Gallagher, are mere 
forgeries and conveyed no title. The bill is 
brought to annul the deed to Mrs. Gallagher, 
to require her to deliver it up to be cancelled, 
to declare the record of it void, to resti-ain 
her and Smith, by injunction, from consum- 
mating their negotiations for the sale of the 
property to him, and to prevent her from 
assuming to sell it to any one else. 

There can be no dispute as to the facts. 
The proof is overwhelming, that neither Ma- 
ry E. Bunce, formerly Mary E. BuU, nor any 
one of the other plaintiffs, nor any other 
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j)erson who had any right or title to this 
property, had. any knowledge, or were in 
law chargeable with any linowledge, of this 
pretended deed, or of the possession of Mrs; 
Gallagher under it, until about a year after 
its execution and the entry of Mrs. Galla- 
gher, who had been thus unwittingly made 
the victim of a fraud and an imposture. 
The defence to the bill is, therefore, technic- 
al, and turns upon questions of law. 

The defendants insist— First That this 
coxnrt has no jm*isdiction, at least in the pres- 
ent state of things, as the plaintiffs, or the 
real owners, have an adequate remedy at 
law, and must first resort to ejectment, and 
settle the title and obtain possession of the 
premises; second, that the bill should be 
dismissed for a misjoinder of parties plain- 
tlfE; third, that improper evidence was re- 
ceived on the trial, which, if rejected, leaves 
material allegations of the biU without proof. 

I will consider, first, whether the plaintifEs 
have an adequate remedy at law, in the just 
and proper sense of that term. This is im- 
portant, inasmuch as the 16th section of the 
judiciary act of September 24th, 17S9 (1 Stat. 
82), provides, "that suits in equity shall not be 
sustained in either of the com-ts of the Unit- 
ed States, in any case where plain, adequate, 
and complete remedy may be had at law." 
It has been held, that this provision is mere- 
ly declaratory, and does not exclude the 
courts of the United States from any part 
of the field of equitable remedies. Baker 
V. Biddle [Case No. 764]; Boyce v. Grundy, 
3 Pet. [28 U. S.] 210. In the latter case, jMt. 
Justice Johnson, in delivering -the opinion of 
the com't, uses this emphatic language: 
"This com-t has often been called upon to 
consider the 16th section of the judiciary 
act of 1789, and, a.s often, either expressly, 
or by the course of its decisions, has held, 
that it is merely declaratory, making no al- 
teration whatever in the rules of equity on 
the .subject of legal remedy. It is not enough 
that there is a remedy at law; it must be 
plain and adequate, or, in other words, as 
practical and as efficient to the ends of jus- 
tice and its prompt adminisa-ation, a,s the 
remedy in equity." The question, then, 
arises, whether the bill before us, on the 
general principles of equity jurisprudence, 
presents a case of equity jurisdiction. It is 
proper to remark here, that the fact that 
the deed in question is a void instrument, 
does not take the case out of the jurisdiction 
in equity. Peii-soll v. Elliott, 6 Pet [31 U. S.] 
95; Hamilton v. Cummings, 1 Johns. Oh. 
517. Numerous authorities might be cited 
in support of this doctrine, but it is not nec- 
essary, in the present case, as the defend- 
ants' coimsel concede the point. They in- 
sist, however, that, before the plaintiffs can 
come into a comrt of equity, for the relief 
sought by this bill, they, or whoever is the 
legal owner, must establish titie, and ob- 
tain possession, by ejectment at law. The 
argument at bar in support of this claim 



proceeded upon the assumption, that the biU 
presented the case of a doubtful and disputed 
titie, and that as courts of equity do not ad- 
judicate simple questions of titie to land, 
no relief can be granted. But this difficulty 
is not presented by the bill. There is no 
question of titie involved between the plain- 
tiffs and the defendants, except that involved 
in the question whether the deed is forged 
or not This forged deed has not impaired 
or complicated the titie to this land. It has 
thrown a doud over it especially as it stands 
on the records of lands in the county where 
the property is situated; and tiiis cloud ob- 
scmres the true state of the titie, and is well 
calculated to lead to misapprehension, em- 
barrassment, and mistaken litigation. As the 
invalidity of the deed- does not appear on 
its face, but can only be made apparent by 
extrinsic evidence, it is peculiarly the duty 
of a court of equity to sweep it away. The 
case of Ward v. Dewey, 16 N. Y. 519, cited 
by the defendants on the point, concedes this 
doctrine. Pratt, X, at page 522, says: "But 
when such claim appeal's to be valid upon 
the face of the record, and the defect can 
only be made to appear by extrinsic evidence, 
particularly if that evidence depends upon 
oral testimony, to establish it, it presents a 
case for invoking the aid of a court of 
equity, to remove it as a doud upon the titie. 
The case of fraud in procuring a deed, to be 
executed which apparentiy conveys the titie 
* * * is a familiar illusti-ation." There is 
here no controversy about a doubtful titie 
between these parties, and the question of 
possession has no legal relation to the object 
now sought to be attained by the decree of 
this court. 

But it is said that there is great doubt as to 
which of the plaintiffs holds the legal titie, 
and that, as the equitable power of the court 
can be exercised only in aid of the legal 
owner, the legal owner must be ascertained 
before the court can entertain jurisdiction. 
But this objection goes only to the question, 
whether the proper parties have been made 
plaintiffs, in the biU. Some one is entitied 
to have this spmious and fraudulent deed, 
which now douds the titie to this property, 
swept off. Whether that right pertains to 
these plaintiffs, I will now consider, in dis- 
posing of the 'defendants' second main ob- 
jection, namely, that there is an improper 
joinder of parties plaintiff. 

As a general rule, all the parties in interest 
should be joined in a bill, either as plaintiffs 
or defendants, whether their interests be 
equitable merdy or legal. While it is not 
always necessary to join all who have an 
interest in the subject-matter of the suit, 
those who have an interest in the object 
sought to be attained by the suit must be 
joined. Story Eq. PI. §§ 72-136 et seq. 
Those whose interests are in harmony, and 
only those, should be joined as plaintiffs. 

I Saumarez v. Saiunarez, 4 Mylne & O. 331. 

I Now, it is evident that the interests of aU 
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the devisees of John W. Bull named in the 
bill are in hai-mony. There is not only no 
conflict or variance between those interests, 
but all those devisees are concerned in the 
relief which this bill seeks. This will be 
seen by recurring to facts ah-eady stated. 
Mary E. Bull purchased this property with 
her father's money, avowedly as his agent, 
and took the title in her own name, solely as 
a matter of convenience, and to enable her 
to transfer it with facility. She had been 
acting under a power of attorney, given her 
by her father, when he was competent to 
execute such an instrument. But, at the 
time she purchased this property from Root, 
as well as at the time when the sheriff's deed 
was made to her, her father's mental pow- 
ers had so far decayed as to render him in- 
capable of legally transacting any business. 
The authority conferred iipon her originally 
by this letter of attorney was, therefore, ex- 
tinguished, or, at least, suspended, by his 
mental incapacity. This is w^ell settled doc- 
trine, though it has been intimated that, be- 
fore the authority of an agent can be sus- 
pended by the insanity of the principal, oc- 
cmi'ing after the execution of the power, the 
fact of lunacy must be established under an 
inquisition. Still, I apprehend that, whether 
the fact were formally established or not, 
the agent could not justify or support an act 
under the authority originally given, done 
after the agent had knowledge of the inca- 
pacity of his principal. Story, Ag. § 481, 
and note. But this question is not material 
here. Mary E. Bull evidently acted imder 
the mistaken idea that the authority con- 
ferred upon her by the power of attorney 
was still in force. But, whatever her no- 
tion was, she acted in good faith, purchas- 
ing this property for and on account of her 
father, as she supposed, and in the interest 
of his estate, paying for it out of his funds, 
and avowedly holding it for his benefit. 
She held the legal title, but the property, in 
equity, belonged to him. By his will, his 
equitable interest passed to his devisees, 
though one of them, the daughter, continued 
to hold the legal title. 

But, it is objected, that the four plaintiffs 
who are devisees under John "W. Bull's will, 
are in no condition to maintain any suit 
touching real estate in the state of New York, 
because the will has never been proved and 
admitted to probate in the latter state. But 
this suit ought not to fail upon a merely 
formal and technical point like this. Comrts 
of equity are slow to dismiss suits for want 
of proper, or for the joinder of improper, par- 
ties, where the difficulty can be remedied, 
or where they can give the relief sought 
without impairing or jeopardizing the inter- 
est of any one. Rather than that the suit 
should fail, I should feel bound to withhold 
the decree imtil this supposed defect could 
be em-ed by a probate of the will in this 
state. But, in the first place, it is doubtful 
whether it was indispensable for any one 



of these devisees, as such, to be joined as 
plaintiffs. The holder of the legal title could 
maintain the biU, without compromising any 
of the rights given by the will. But, joining 
those who have equitable interests in the 
subject-matter would be unobjectionable, or, 
at least, if the misjoinder is apparent on the 
face of the bill, it should have been taken 
advantage of by way of demiu-rer, or, at all 
events, by answer. Now, the will of John 
W. Bull, the deed of Mary E. Bull to Welch, 
in trust, and the declaration in trust by the 
latter, executed at the same time as the 
deed, are referred to in the bill, and an- 
nexed thereto as exhibits. The alleged mis- 
joinder was, therefore, apparent on the face 
of the bill, and should have been taken ad- 
vantage of by demurrer. Mr. Justice Story, 
in his ti-eatise on Equity Pleading (section 
544), says: "In cases of misjoinder of plain- 
tiffs, the objection ought to be taken by de- 
murrer; for, if not so taken, and the coiurt 
proceeds to a hearing on the merits, it will 
be disregarded, at least, if it does not ma- 
terially affect the propriety of the decree." 
The bill shows, that these devisees claim 
an interest in this property under the will 
of their father, who died in Connecticut, the 
place of his domicil, where his will was 
proved and his estate went into settlement. 
There is no allegation that the will was 
proved in New York. The misjoinder alleged 
is put upon the ground of want of interest, 
but this was apparent on the bill, and, as 
it was not demurred to, the defect, if any, 
must be deemed to have been waived. Trus- 
tees of Watertown v. Cowen, 4 Paige, 510. 
Certainly, the com't cannot regard it in the 
present stage of the suit, especially as this 
misjoinder, if it be one, in no way affects 
the propriety of the decree asked for, as that 
decree may affect the interests of either the 
plaintiffs or the defendants. 

But, the propriety of making Mary E. Bull, 
one of the devisees, a party plaintiff, is not 
open to objection of any kind, for she holds 
the legal title to this property, under the 
sheriff's deed to hei*. Her deed to Welch, 
on the 23d of May, 1864, was void, under the 
statute of New York. She was out of pos- 
session, though she did not know it at the 
time. Mrs. Gallagher was in possession, 
under color of title. The fact, that the deed 
under which the latter claimed was void, 
makes no difference. Her possession was 
adverse, for she was in actual, personal pos- 
session, and the fact of possession, and the 
quo animo of the possessor, are the tests 
by which to determine the question whether 
the possession is adverse or not. La From- 
bois V. Jackson, 8 Cow. 589. Mary E. Bull, 
therefore, has never parted with the legal 
title to this property. The only deed she 
has ever made was that to Welch, and that 
was void. She is, therefore, beyond all ques- 
tion, a proper party to this suit. 

Of com-se, it follows that, as Welch took 
no title to this property, he has no interest 
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of any kind, and, therefore, should not have 
been joined. But this fact was apparent on 
the face of the hill, in connection with the 
lact of Mrs. Gallagher's possession, which 
was well known, of course, to her, and to 
Smith, her co-defendant. This objection 
■should, therefore, have been taken in an 
■early stage of the case. The defendants an- 
swer to the merits alone. They should have 
taken advantage of the misjoinder of Welch, 
in their answer. Lord Langdale, in the case 
of Raffity V. King, 6 Law J. (N. S.) pt. 1, pp. 
S7, 93. His misjoinder in no way embar- 
rasses the defendants, nor can it in any man- 
ner affect the propriety of the decree. It 
will, therefore, be disregarded. 

On the hearing, the plaintiffs exhibited the 
forged deed described in the biU, and pro- 
<;eeded to prove, by ;Mrs. Bunce, that the sig- 
nature purporting to be hers was a forgery. 
They also offered Mr. Gardiner, who made 
the certificate of acknowledgment on the 
forged instrument, to prove that the person 
who executed it was not Mrs. Bunce, the 
real owner, although he supposed so at the 
time. To this evidence the defendants ob- 
jected, on the ground that it was not compe- 
tent for the plaintiffs thus to discredit papers 
which they had produced in evidence. But 
the rule upon which this objection rests has 
no application to a suit of this character. 
Tlie plaintiffs are no parties to these instru- 
ments, and are, therefore, at liberty to prove 
their spurious character. 

Let a decree be entered, in accordance with 
the prayer of the bill, against both defend- 
ants. No costs will be allowed against the 
'defenuant Smith. 
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BUNKLEY V. DE WITT et al. 

[33 Hunt, Mer. Jlag. 74.] 

Oircuit Court, S. D. New York. May 18, 1855. 

LiTERAiiT Property— Authorship— Enjoinisg 
Publication. 

[1. Publishers who, prior to the printing of a 
manuscript work, were expressly forbidden by 
the alleged authoress to publish it, claiming 
that the person who contracted with them had 
no authority, have no special ground of favor 
In a suit to restrain the publication on the 
^ound that they have already printed the 
book.] 

[2. In a suit to restrain the publication of a 
certain manuscript work, the defense was that 
■complainant was not the authoress, that she 
consented that her name should be used as au- 
thoress, and that, being the authoress, she au- 
thorized a certain person to contract with de- 
fendants for its publication. HeM, on the evi- 
dence, that such defenses were not sustained.] 

[In equity. Bill by Josephine M. Bunkley 
against Robert IsL De Witt, James Daven- 
port, William S. Tlsdale, and dharles H. 



Beale to restrain publication of a certain 
manuscript work. Motion for injunction 
pendente lite.] 

• Gen. Sanford, for complainant. 
P. Y. Cutter, tor defendants. 

NELSON, Circuit Justice. This is a bill 
filed by the complainant against the de- 
fendants for the purpose of resti'aining them 
fi'om the publication of certain manuscripts 
of a work entitled "My Book, or the Veil 
Uplifted," of which she claims to be the 
proprietor and authoi-ess, and for which she 
has taken out a copyright The motion is 
now for a preliminary injunction, and in- 
volves the merits of the controvei'sy only so 
far as may be necessary to ascertain whether 
or not the case presented is such as to reauire 
the court to interfere and restrain the pub- 
lication tiU the final hearing. The defend- 
ants set up two main gi-ounds of defense: (1) 
That the complainant is not the proprietor 
and authoress of titie manuscripts: and (2) 
that admitting her to be the proprietor and 
authoress, Beale, one of the defendants, was 
duly authorized to conti-act, on her behalf, 
for the printing and publication of the work, 
and did, in pursuance thereof, contract with 
De Witt & Davenport, two of the other de- 
fendants, for such publication. 

As to the first ground— the book has already 
been printed, and a copy handed up with 
the papers on this motion, and is now before 
me. It is entitled "My Book, or the Veil 
Uplifted. A Tale of Popish Intrigue and 
Policy. By Josephine M. Bunkley, Late 
Novice at St. Joseph's, Maryland. Includ- 
ing a Narrative of her Residence at, and 
Escape from, that Institution." There is also 
on one of the fly-leaves the following: "To 
American parents and daughters, as an af- 
fectionate warning against error, and to 
those unselfish patriots who have noblj"- 
dared to free and to preserve the public 
from the dangers of Jesuitical influence, this 
Volume is respectfully dedicated by the au- 
thor." And in an address to the reader on 
another leaf, it is remarked "that the writer 
would have preferred to remain unnoticed, 
and to enjoy the quiet repose of domestic life, 
without being forced to assume a position 
to which she is totally unaccustomed. Af- 
ter having effected her escape from the in- 
stitution in which she was confined, and 
which she entered with pure intentions and 
bright anticipations, she would willingly 
have suffered the veil of oblivion and pardon 
to have fallen over the transaction. But as 
her assertions have been denied, her motives 
misrepresented, and her good name threat- 
ened, she has no alternative, in justice to her- 
self and friends, but to speak the 'whole 
truth and nothing but the truth,' in order to 
vindicate her action. Her 'statement' will 
be found in the following pages; and as she 
earnestly desires to impress the American 
people with a sense of their danger from the 
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controlling influence of a religion wliieh tends 
to degrade the mind, and subject tlie will to 
the sway of a wily priesthood, a simple 
story, founded on facts, is added, for which 
the author requests the indulgence of her 
readers." 

We have referred to these extracts as eri- 
dence of the authorship of the work con- 
tained in the book itself; and which, as it 
respects the complainant and these defend- 
ants, has a very material bearing upon the 
issue between them. Iheir position is, as 
respects this branch of the defense to her 
bill, that she is not the authoress, but, on 
the contrary, that the work is the joint pro- 
duction of Beale, one of the defendants, and 
Miss Upshm:; and, being the authors, they, 
or any one representing them, had a right 
to contract for the publication, and to take 
out a copyright. The book itself, as we have 
seen, refutes this position, unless, indeed, 
we adopt the conclusion that the complain- 
ant's name has been most unwarrantably 
used- It is said, however, that she consented 
to the use of her name, although not in 
point of fact, as the authoress. This de- 
fense sounds harshly in a court of ectuity from 
parties who deny her authorship, and at the 
same time are seeking to realize to them- 
selves gi-eat profits, which it is supposed will 
result in the sale of the work from the use 
of her name. If the fact of consent was 
shown, it would indeed turn the complainant 
out of com-t, but it would be upon the defect 
of her own case as presented, rather than 
any merit in the defense. A complete an- 
swer, however, is that the consent claimed is 
not sustained upon the proof before me. 
We will simply add, upon this branch of the 
case, that there is considerable evidence of 
the authorship of the complainant to a large 
portion of the book, as the case stands, be- 
sides that derived from the work itself, and 
which, taken together, overcomes the con- 
trary evidence relied on. 

The next question is, admitting the com- 
plamant to be the autlior, was Beale, one of 
the defendants, authorized to contract for 
the publication of the book with the pubHsh- 
ers? There is certainly some conflict in the 
evidence on this point. As this branch of 
the defense assumes the complainant to be 
the proprietor and authoress, the burden is 
upon the defendants to establish the author- 
ity. We have looked into the papers with 
some care upon this question, and with a 
view to its proper determination, and must 
say that the weight of the proof, as it stands, 
is against it The defendants, De Witt & 
Davenport, the publishers under the con- 
tract with Beale, have ah-eady printed the 
book, and of course have been subjected to a 
considerable expense, and an appeal has 
been made on this ground in their favor, as 
distinguishing the case from that simply be- 
tween the complainant and Beale. But the 
proofs show that these defendants not only 
had notice of complainant's rights, but were 



expressly forbidden by her to print or pub- 
lish the book, she claiming that Beale had 
no authority to make the contract before 
they had entered upon this expense. They are, 
therefore, chargeable with notice of the want 
of authority on the part of Beale, if, in point 
of fact, no such authority existed, and are 
in no better situation than Beale himself in 
this issue with the complainant. Indeed, 
the proofs show that these defendants, after 
they were forbidden to print and' publish, 
and before they entered upon the business, 
sought a negotiation themselves, through 
their friend and agent, with her, to procure 
her consent and failed, the complainant in- 
sisting that the manuscripts belonged to her^ 
and had been improperly withheld, and that 
Beale had no authority to make the contract 
The case is a peculiar one. The defend- 
ants are seeking to print and put into circula- 
tion a work in the name of an authoress, 
which name, as is obvious, is supposed to- 
give to it its chief interest and attraction, in 
the public estimation, against ■ her remon- 
sti-anee, and, as she claims, not only in vio- 
lation of her rights, but also in some re- 
spects, as printed and souglit to be publish- 
ed, in disparagement of her character, and 
one, and the principal, answer to her com- 
plaint is that she is not the authoress, and 
that the work is the production of other 
minds. Another gi'ound is, that although 
not the authoress, she consented, in consid- 
eration of receiving a portion of the profits 
of the work, that her name should be used 
as the authoress of it. A third, that being 
the authoress and proprietor, and therefore 
having a right to control the printing and 
publication, she authorized Beale, one of tlie 
defendants, to contract for the same with 
De Witt & Davenport, two of the other de- 
fendants. There is no pretense that he had 
any written authority. It was sought to be 
made out by verbal statements and corrobo- 
rating circumstances. This is met by the 
denial of authority in any form by the com- 
plainant, supported by the deposition of her 
father and sister. If they are to be credit- 
ed, Beale has repeatedly admitted that he- 
had no authority, had done wrong, and ex- 
pressed his regret at his conduct in the busi- 
ness. The deposition of the father, who- 
naturally must have taken a deep interest in 
the matter, is very full and particular, both^ 
as to the relation in which Beale stood in: 
respect to the manuscripts of his daughter, 
the terms and conditions of it, and also as- 
to his admissions since the diflBiculty has- 
arisen, repeatedly made to the father, that 
he had acted without authority in entering 
into the contract for publication. The book 
itself contains a certificate of the mayor, and 
other public men of Norfolk, of the char- 
acter of the father as "a gentleman of prob- 
ity and honor," and entitled, therefore, to- 
the highest confidence. 

We are satisfied, therefore, that neither of 
these grounds of defense has been sustained^ 
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and that in the present posture of the case, 
the preliminary injunction heretofore grant- 
ed must be continued till the final hearing. 



Case No. S,135. 

BUNNEL et al. v. STODDAUD et al. 

[2 Am. Law Rec. 145.] 

Circuit Court, S. D. Ohio. Oct. 24, 1866. 

Trusts— Fraudulent Deaxixg with Beneficia- 
ries— Equitt Pleading — Multifariousness — 
Misjoinder of Parties — Waiver of Objec- 
tions — Laches. 

p.. The trustee of an express trust, created 
for the purpose of establishing title and recov- 
ering possession of a tract of land near a large 
city, wrote a letter to the heirs of one of the 
original beneficiaries, who lived in a distant 
state, purporting to give an account of the 
status of the litigation, and the condition and 
value of the property. The letter stated that 
it was carried by the writer's son, who was 
sent for the purpose of seeing about a partition 
which had been urged by some of the benefici- 
aries. The real purpose of the son's visit, how- 
ever, was to buy the interests of the heirs, pur- 
suant to a scheme previously arranged with his 
father, and in which he was to' use his father's 
resources and credit. The letter contained eva- 
sions and suppressions of material facts, as did 
also the son's oral statements. By these means 
he procured conveyances of the property for 
less than one-fifth of what it would have sold 
for in the market. Held that, under the cir- 
cumstances, the son sustained a trust relation 
to the property, which destroyed the rights he 
claimed to have acc[uired, and that his vendors 
were entitled to enforce the original trust 
against both him and his father.] 

[2. The objections of multifariousness and 
misjoinder of parties come too late when raised 
by answer instead of demurrer, and not called 
to the court's attention until the hearing.] 

[Cited in Jones v. Slauson, 33 Fed. 634.] 

[3. The heirs of a deceased beneficiary under 
a trust in respect to real estate sued to set 
aside certain conveyances and to enforce the 
trust. It was claimed that the realty had, in 
equity, been converted into personalty, and that, 
therefore, the administrator, and not the heirs, 
was the proper party complainant.. The estate 
of the decedent had, however, been fully set- 
tled, and its debts satisfied. Held, that there 
was no reason why the heirs and distributees 
could not maintain the suit] 

[4. A suit was brought to enforce a trust 
created by a person since deceased, and also 
to set aside certain conveyances procured from 
her heirs, as alleged, by fraud. The adminis- 
trator of the ancestor, the living heirs, and the 
administrators of those who had died were 
joined as complainants. Held, that there was 
no valid objection to such joinder, as the whole 
controversy in respect to the trust property 
could be thus settled in one suit.] 

[5. The rights of different parties in trust 
property may be enforced in one suit, when 
they claim under a common source of title, and 
assert that a joint wrong, involving the trust 
property, has been done them by the trustee 
and his confederate, against both of whom they 
daim a remedy.] 

[6. A bill sought, among other things, to set 
aside a conveyance alleged to have been pro- 
cured by fraud. The answer set up, inter alia, 
a deed of confirmation. At the hearing it was 
objected that the deed could not be attacked by 
evidence because the bill had not been amended 
so as to put its validity in issue. Held, that 



the objection should have been taken before 
the hearing by motion to suppress the testi- 
mony relating to the subject, and now came too 
late.] 

[7. The principle of a bar by lapse of time 
does not apply to the case of malversation by a 
trustee of an express trust; nor can it be avail- 
ed of by one who, by confederating with the 
trustee, procures, by actual fraud, the property 
of the beneficiaries.] 

pji equity. Bill by Amasa Bunnel and oth- 
ers, children and heirs of Lucy Bunnel, to- 
gether with the -administrators of certain de- 
ceased children, against Henry Stoddard and. 
Asa P. Stoddard, to enforce a trust vested di- 
rectly in Henry Stoddard, and to set aside 
certain conveyances in favor of Asa P. Stod- 
dard, which were alleged to have been pro- 
cured by fi"aud.] 

Odlin & Oahill, R. 0. Hurd, and L M. 
Flagg, for complainants. 

H. H. Hunter and I. A. Jordan, for defend- 
ants. 

[Before SWAYNE, Circuit Justice.] 
L Major Amos Stoddard, of the army of 
the United States, died intestate and ■with- 
out issue in the year 1813. He left sur- 
viving him four brothers and two sisters: 
Philo Stoddard, Simeon Stoddard, Curtis 
Stoddard, and BliaMm Stoddard, and La- 
vinia Pierce and Lucy Bunnel. They were 
his only heirs-at-law. Each of them was 
entitled to one-sixth of his estate. The com- 
plainants, except two of the legal representa- 
tives, are the defendants and heirs-at-law of 
his sister, Lucy Bunnel. Major Stoddard, 
at the time of his death, claimed title to four 
himdred arpens of land, lying upon the Mis- 
souri river, in Calloway county, in the state 
of Missouri, and three hundred and fifty 
arpens in the county of St. Louis, in that 
state. (An arpen is about fifteen per cent, 
less than an acre.) Major Stoddard's title 
to the land in Calloway county was never 
questioned. It is worth from three to four 
thousand dollars. It is stUl imdisposed of. 

n. Major Stoddard's title to the land in 
St. Louis coimty was derived through mesne 
conveyances from the government of Spain. 
The lieutenant-governor of Upper Louisiana 
granted a concession of three hundred and 
fifty arpens (297% acres), Tvith an order of 
survey, on the 29th of January, 1800, to 
Mordecai Bell. On the 29th of May, 1804, 
Bell conveyed to James Mackey. On the 
^2Gth of September, 1805, Mackey conveyed to 
Major Stoddard, who was then the civil com- 
mandant, under the United States, at St. 
Louis. Major Stoddard caused the conces- 
sion to be located upon the land in St. Louis 
county, and the land to be surveyed on the 
26th of January, 1806. The conveyances 
■with the certified plat and sturvey ■were pre- 
sented to the recorder of land "litles of the 
district of St. Louis, on the 29th of June, 
1808. The claim ■was filed for confirmation 
with the commissioners appointed imder the 
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act of congress of March 2, 1803, and they re- 
jected it. 

III. After the death of Major Stoddard, 
the heirs employed Luke E. Lawless, Esq., 
then an eminent lawyer of St. Louis, to pros- 
■ecute the claim, and agreed to give him for his 
services, in the event of success, one-j5f th of 
the property. Lawless submitted the claim 
to another hoard of commissioners, appoint- 
■ed under the act of congress of the 9th of 
July, 1833. They decided on the 8th of June, 
1835, it ought to be confirmed, and it was sub- 
sequently confirmed by congress by the act 
■of July 4, 1836. On the 15th of November, 
183G, the heirs, ptu^suant to the agreement 
with Lawless, conveyed to him an undivided 
fifth part of the tract. On the 12th of Octo- 
ber, 1837, Amos A. and Daniel Stoddard for 
themselves, and as attorneys in fact of the 
•other heirs, entered into a contract with the 
defendant, Henry Stoddard, whereby it was 
agreed as follows: "Said Henry Stoddard is 
to use his best endeavors to perfect the title 
to said lands, and to obtain patents from the 
United States therefor, and for that pm'pose 
he is to go to the city of Washington if be 
judges it advisable so to do, and he may pro- 
■eure said patents to issue in the names of 
said heirs of Major Stoddard, or in his own 
name in trust for the heirs, or in the name 
of any other person or persons, as he shall 
judge proper, and shaU be able to procure 
them from the United States; and when a 
legal title shall be obtained he is to cause a 
suit or suits to be instituted in the United 
States courts, to establish the title and right 
so derived under Major Stoddard, deceased; 
and when the title and right shall be estab- 
lished or admitted to either or both said 
tracts, said Henry Stoddard is to make sale 
of either or both said tracts, or any part of 
either, as he shall judge most for the interest 
of all the parties concei'ned; and the said 
Daniel and Amos A. Stoddard will make 
deeds to the purcliasers from said Henry, 
and he is to direct in all such litigation as 
may gi*ow out of the business, and he is to 
employ such counsel, attorneys, and agents 
as he may think necessary, and out of the 
proceeds of sales fii'st made said Heniy is to 
pay all the expenses that may in any way or 
manner attend such litigation, assertion, and 
establishment of title, and also the fees of any 
counsel or attorney and agents that he may 
employ in the business; but for his own ser- 
vices said Henry is to receive no other com- 
pensation than as is hereinafter provided, 
but said Henry is to be repaid out of such 
proceeds any and all sums of money that he 
has or may hereafter actually pay out, in- 
cluding his traveling expenses on any jom-ney 
performed on this business; and said Henry 
having made one journey to St Louis in 
April, 1837, and having then paid sundry 
sums on account of the land and for his ex- 
penses, the money that he then or may here- 
after expend is to be refunded to him out 
of the proceeds of sale; and said Henry is to 



keep an account of the money he may pay out 
in this business, and his account, verified by 
his oath, is to be received as his account of 
money paid out by him in this business; and 
after paying out of the proceeds of the sale 
of said lands as aforesaid, the costs, expen- 
ses, &c., as above provided for, the said Hen- 
ry is to have for his personal sei'vices in 
the business one-tenth part of all the proceeds 
of sale of each and both said tracts (that is 
to say, of the proceeds of sale, all money 
actually paid out by the said Henry is to be 
refunded to him, and the balance is to be so 
divided as that said Henry is to have one- 
tenth part, and the heirs of said Major Stod- 
dard and said Lawless the residue, according 
to their respective rights and interests, as 
before stated; and the portions which said 
heirs are respectively entitled to, said Henry 
agrees to pay them or their before-named 
attorneys in fact, or one of them, as soon as 
he shall receive the same, on request made; 
but if the title to none of the land shaU be 
established, the said Hem-y is to receive noth- 
ing for his services or expenses)." After- 
wards Heniy Stoddard, to enable him the 
more effectively to execute the purposes of the 
agi-eement, advised that the legal title should 
be conveyed to him in trust, and thereupon 
Simeon Stoddard, Om-tis Stoddard, Joseph 
Bunnel, and Lucy, his wife, Jonas Foster, 
and Lavinia, his wife, Daniel Stoddard, Lucy 
Cowan, and Daniel Morgan and Ai-oa, his 
wife, conveyed accordingly. This conveyance 
was made in the year of 1839. 

rv. Upon the 23d of April, 1846, Henry Stod- 
dard, as the agent of the heirs, entered into 
a conti'act with the Hon. Thomas Ewiug, 
whereby it was agi-eed that Mr. Bwing 
should attend to aU the litigation pending, 
or which might arise, involving the title of 
the heirs in the circuit and supreme coiu'ts 
of the United States; and that he should 
have for his services ten per cent of what 
the heirs ..might receive upon the sale of 
their interests in the property. On the 17th 
of February, 1815, congi-ess passed an act 
whereby it was provided that any person 
owning lands in the county of New Madrid, 
in Missouri territory, on the 10th day of 
November, 1812, and whose lands had been 
materially injm-ed by earthquakes, should 
be authorized to locate the like quantity 
of land on any of the public lands of the 
said territory, the sale of which is author- 
ized by law. Persons owning less than 160 
acres were authorized "to locate and obtain 
any quantity of land not exceeding 160 
acres." It was further provided: "Nor 
shall any person be entitled to locate more 
than 160 acres, nor shall any such location 
include any lead-mine or salt-spi-ing." 3 
Stat. 211. The recorder of land titles for 
the terx'itory was authorized to receive proof, 
and issue the proper certificates for location 
and sm'vey. On the 28th of November, 1815, 
a certificate was duly issued to Eustache 
Peltier, authorizing him to locate not exceed- 
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ing IGO acres. On the 24th of October, 181G, 
an entry was made under it, which included 
47 21-100 of the concession to Bell as located 
by Major Stoddard. On the 29th of May, 
1818, Martin Coontz made an entry under an- 
other New Madrid certificate which covered 
tlie concession of Bell to the extent of 1 63- 
100 acres. The aggregate of interferences 
under hotli entries was 48 83-100. The hehrs 
of Major Stoddard brought an action in the 
drcuit com-t of the United States for the dis- 
trict of Missouri to recover the land. The 
case was tried at the April term, 1842. The 
coui't instructed the jury that the plaintifiE's 
were not entitled to recover either tract, and 
a verdict and judgment were rendered for 
the defendant The case was taken by a 
writ of error to the supreme com-t of the 
United States. That ti-ibunal, at the Jan- 
uary term, 1844, reversed the judgment. The 
com't said: "The holder of a New Madrid 
certificate had a right to locate it only on 
public lands which had been authorized to 
be sold. Peltier's location was made in 
1816, and his survey in 1818; the location of 
Coontz was made in 1818, and his survey in 
ISIS. At those dates there can be no doubt 
tliat all lands claimed \mder a French and 
Spanish title, which claim had been filed 
with the recorder of land titles, as the plain- 
tiff's claim had been, were reserved from 
sale by the act of congress above stated. 
* * * On the above facts the question 
arises whether the defendant's title is not 
void. * * * No title can be held valid 
which has been acquired against law. Such 
is the character of the defendant's title so 
far as it trenches on the plaintiff's." Stod- 
dard V. Chambers, 2 How. [43 U. S.] 311. 
This was inevitably fatal to all titles derived 
from the New Madrid certificates. The 
court was unanimous. Nothing further isj 
disclosed in the record in regard to this case, 
but it appears by the answer of the defend- 
ant, Henry Stoddard, that he received pos- 
session of the premises. In the subsequent 
case of Heirs of Stoddard v. Mills, the same 
questions arose and were decided by the su- 
preme com*t in the same way. The rulings 
in Stoddard v. Chambers, were re-examined 
and imanimously affirmed. The court say, 
in conclusion: "If the New Madrid location 
was made in violation of law, it is not per- 
ceived how any right could be acquired un- 
der it" This case was decided at the Jan- 
uary term, 1850; four-fifths of forty acres, 
less one-sixth and one-twelfth, were involved 
in the controversy. Mills v. Stoddard, 8 
How. [49 U. S.] 345. Henry Stoddard had 
ordered suits to be commenced against all 
the other parties holding adversely any part 
of tlae tract, and such suits were pending in 
the circuit com-t of tlie United States when 
the case of Mills v. Stoddard was decided. 
At the succeeding April term of that court, 
judgments were rendered against the defend- 
ants by consent, in fifteen of the twenty 
cases; four were abated by the death of the 



defendants, and one was dismissed, the suit 
having been instituted by mistalce against 
a party not in possession. The case of Eas- 
ton V. Salisbury, decided at the December 
term, 1856, of the supreme court of the- 
United States, was certified up from the su- 
preme court of Missouri, imder the 2oth sec- 
tion of the judiciary act of 1789. The plain- 
tiff claimed under a New Madrid certificate. 
The court below decided against him. The 
supreme court aflirmed the doctrines of Stod- 
dard V. Chambers [supra], and held, fmrther,. 
that the certificate in that case was void un- 
der the act of congress of the 26th of April, 
1822 [3 Stat 668], because it was not located 
within a year from the date of that act The 
judgment below was affirmed. Easton v, 
Salisbm-y, 21 How. [62 U. S.] 426. Guitard 
V. Stoddard [16 How. (57 U. S.) 494] was de- 
cided by the supreme court of the United 
States at the December term, 1853. It was 
taken into that com-t by a writ of error tO' 
the circuit coiu:t of the United States for the 
district of Missouri. The plaintiffs claimed 
title to one arpen in width by forty in length; 
of the Stoddard tract The plaintiffs wei-e 
defeated in the court below. The supreme 
court reversed the judgment, holding that a 
title to a common field lot might be sus- 
tained by oral proof of occupancy or cultiva- 
tion prior to the 20th of December, 1803, and 
without documentary or other evidence of 
any concession or authority from the govern- 
ment of Spain or Prance, while those coim- 
tries respectively owned the territory. The 
case was afterwards tried upon the merits 
in the court below, and the plaintiffs were 
again and finally defeated. Daniel R. Gar- 
rison says: "In the case of Savignac v. Gar- 
rison [18 How. (59 U. S.) 136], it was for some 
time doubtful whether Savignac would not 
maintain his title by possession, under the 
testimony of the old French witness. This- 
covered, however, a very small portion of 
the tracts. We now own the title or claim 
of Savignac. Stoddard paid no portion to- 
ward compromising the claim. They manu- 
factm-ed evidence about as fast as I could 
get hold of the truth, so that I had to assist 
the lawyers and watch the witnesses on the 
other side. The case would otherwise, prob- 
ably, have been lost." This is all the litiga- 
tion relative to the property which the record 
discloses. Other litigations upon other claims- 
may have been talked of as late as January. 
1851, but none ever arose. 

V. Luke B. Lawless conveyed his one-fifth 
to H. H. Gamble. Gamble appears to have 
taken possession of a specific part of the 
tract, and to have conveyed to Mills and 
Beaumont Before the decision in Mills v. 
Stoddard he made a pai'ol agreement with 
Henry Stoddard, that if the Stoddard title 
should prevail, he, or those claiming under 
him, should have the tract, and that if it 
were more valuable than one-fifth they 
should pay the heirs the difference, and if 
less valuable they should take the difference 



BUNNEL (Case No. 2,135) 



[4 Fed. Cas. page 670] 



in land. In pursuance of this agreement on 
the 1st of April, 1851, Henry Stoddard con- 
veyed to Mills and Beaumont. Upon being 
sui'veyed the tract was found to contain 42 
70-100 acres. John J. JMurdoek, who had ac- 
■quired the interest of two of the heirs of 
Philo Stoddard,— the legal title of which had 
not been vested in Henry,— joined with him 
in tlie deed. Mills and Beaumont thereupon 
paid $5,403.09 as owelty of partition. On 
the 28th of June, following, Mm-dock and 
Henry Stoddard entered into a ^^Titten agree- 
ment that the residue of the premises, ex- 
cept 6 29-100 acres, to which an adverse 
■claim had been set up by P. Lyndall, should 
be surveyed into lots, streets and alleys, and 
the lots offered at public sale,— the sale to 
•commence on the 1st of October, 1851. 

VI. Prior to the agreement with Murdock, 
and prior to January, 1851, Henry Stoddard 
had determined to lay out the residue of the 
tract into lots and to seU them at public auc- 
tion. Amos A. Stoddard says that before 
that time he "had frequent conversations 
with him as to the most profitable way of 
"bringing the property into market for the 
benefit of the heirs. I can not tell how often 
we have conversed on the subject. He said 
that it was his opinion that it would be 
best to survey the tract into lots and sell 
them at public sale. This was the opinion 
■of both of us." Wm. H. Cozzens was asked 
whether he had heard Henry express him- 
self to the same effect prior to January, 1851. 
He answers: "I heard Mr. Stoddard, in con- 
versation with other persons, speak of the 
suitableness of the tract for being laid out In- 
to lots. I heard him so speak in the office 
of Leffingwell & Elliot. This was the time 
the lot was being surveyed and laid out into 
lots about the spring of 1851. I heard Stod- 
dard speak in the highest and most glowing 
terms of this land, and gave it as his expe- 
rience that land having that location would 
ultimately become very valuable for build- 
ing purposes, and that aU large cities made 
rapid improvements on their suburban prop- 
-erty, and that after an inspection of our city 
map, he stated that we had not laid out suf- 
ficient land to answer the growth of the city 
for the coming ten years." This purpose of 
Hem-y Stoddard was carried out in the fall 
of 1851. He laid out the property as an ad- 
Klition to St Louis. The streets correspond 
with those of the city which are produced 
through it. The dedication bears date on 
the 9tb of September. The lots were of- 
fered for sale subsequently in that month. 
Hem-y Stoddard says in his deposition: 
^'Nominally they were all sold. Such lots 
were sold to actual pm-chasers as could be 
sold, which amounted to ?178,543.01, and the 
residue were taken by the parties in order to 
effect a partition, and it was regarded by 
the parties as a paitition, which amounted 
to" ?518,679.31. I cannot give a particular 
list fi'om memory, but refer complainants to 
-deeds on record in St Louis." These two 



sums make an aggregate of ?697,222.82. He 
says he bid in for himself, his co-defendants, 
Asa and Daniel Stoddard, by way of parti- 
tion, lots to the amount of $224,074.96. All 
the lots have steadily and largely advanced 
in value since that time. 

Vn. On the 1st day of February, 1851, the 
defendant, Asa P. Stoddard, bought from 
Amasa, Anthony S. and Lucy Bimnel, and 
on the 6th, from Alva 0. Bunnel, their re- 
spective shares of the estate of Major Stod- 
dard. Each owned one-seventh of a sixth 
in right of their mother, Lucy Bunnel, de- 
ceased, who was one of the sisters of the in- 
testate. He paid to each, as the considera- 
tion, the sum of one thousand dollars, and 
took from each a separate conveyance. 
They wei*e the same mutatis mutandis. 
The granting part was as follows: "Have 
bargained and sold, and by these presents do 
bai'gain, sell, and convey to the said Asa P. 
Stoddard, aU my right, estate, title, and in- 
terest as one of the seven heirs-at-law of 
said Lucy, and also of said Joseph Bunnel, 
both deceased, in said two tracts of land, 
and in the proceeds of the sale thereof, to 
be made by the said Henry Stoddard." 
Each instrument, besides a covenant against 
the acts of the grantor, contained a cove- 
nant of wai-ranty, as follows: "And fm-ther, 
that I will warrant and defend the said one- 
seventh part of one-sixth part so bargained 
and sold to the said Asa against all claims 
and demands whatsoever." They are drawn 
with great fullness of recitals and with 
elaborate care. The grantee took no risk as 
to the title. If it had failed he would have 
been entitled to recover back what he had 
paid, with interest. The residences of the 
grantors were as follows: Amasa and Lucy 
Bunnel lived in Laporte county, Indiana; 
Anthony S. lived in Marshall county, in that 
state; Alvah C. lived in "Walworth county, 
Wisconsin; Aviah Bronk, their sistei", and 
her husband, Nicholas Bronk, had sold her 
seventh of her mother's sixth to Philo. 
Green, for three hundred dollars. They 
claimed that Green had defrauded them, 
and that the conti'act was void. 

VIII. On the 19th of August, 1851, Asa P. 
Stoddard entered into a contract whereby it 
was agreed that he should take all the neces- 
sary steps to get the conti-act with Green set 
aside; and if he succeeded, the Bronks 
agreed to sell and convey to him their one- 
seventh of one-sixth for the sum of eight 
hundred dollars, in addition to the three 
himdred dollars paid by Green. Asa, with 
the aid of his father, prevailed upon Green 
to rescind the contract, and on the 9th of 
October, 1851, Bronk and wife conveyed to 
him their one-seventh. The granting pai*t 
of the deed is the same with that in the 
deeds executed by the Bunnels. It contains 
no wai-ranty. On the 18th day of June, 
1856, Bronk and wife executed to Asa a 
deed of confirmation. He proposed to pay, 
and did pay them nine hundred dollars as 
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the consideration. When the contract was 
made and the first conveyance was executed, 
Bronk and wife lived in Oswego county, 
New York. When the deed of confirmation 
was executed they lived at, or near, Sagi- 
naw, Michigan. In April, 1851, Mr. Ewing, 
who, for years, had been counsel for the 
heirs in the litigation touching the property, 
bought the sixth belonging to Mr. Foster, 
for $3G,000. Asa was interested in the pur- 
chase. His father was his surety in the 
notps which he gave for the purchase mon- 
ey. This pm'chase was about two months 
after the pm'chase by Asa from the Bim- 
nels. On the 12th of June, 1851, Asa and 
Mr. Ewing bought two-thirds of a sixth 
from Amos A. Stoddard for ?24,000. Henry 
Stoddard was present and became the sure- 
ty of Asa. In July, 1851, Henry Stoddard 
and Asa visited LIrs. Mai-garet Stoddai-d, at 
Boardman, in Ohio, and offered to buy her 
interest, which was one-third of a sixth, at 
the rate for a sixth of $36,000. She refused 
to sell. Asa's purchase from the four Bun- 
nels was made at the rate of $7,000 for a 
sixth, and from Mrs. Bronk at the rate of 
$7,700 for a sixth, with the addition of the 
value of his services in the controversy with 
Green. On the 6th day of April, 1863, the 
complainants filed their biE in this ease. It 
charges: That Henry and Asa Stoddard 
confederated and combined to defraud the 
vendees; that they suppressed material 
facts and made false representations; that 
They were enabled thereby to buy, and did 
buy, the property at grossly inadecLuate 
prices. It prays that the release given by 
tlie vendors be annulled and held for naught; 
that the trust committed to Henry Stoddard 
be enforced; that he and Asa be compelled 
to account and to pay to the complainants 
what they are entitled to receive; that the 
lots conveyed by Henry to Asa, and those 
tmsold, be decreed to be held by the defend- 
ants respectively, subject to the equitable 
rights of the complainants; that, as to such 
property, the trust be annulled on account 
of the fraudulent conduct of the trustees; 
that the rightful proportions therein of the 
several complainants be ascertained and es- 
tablished; that the defendants, be decreed 
to convey such property, with covenants of 
special warranty, and for general relief. 
The answers deny all the allegations of the 
bill imputing fraud or indirection to the de- 
fendants. They aver that Henry was in no 
wise interested in the pm'Chases; that Asa 
bought solely for himself; that the property 
at the time of the purchase was depressed 
in value by doubts as to the secm'ity of the 
title, by the difficulty of getting possession 
of a large part of the premises; that the 
conduct of Asa was marked by entire good 
faith, and that he gave for the property all 
wliich at that time, and under the circum- 
stances, it was worth. It is further alleged 
that if the sale by the Bronks was invalid, 
the invalidity was cured by their subsequent 



deed of confirmation. It is claimed on the 
proof that the price of real estate in St 
liouis in January, 1851, was depressed by 
the recent prevalence of cholera, and by the 
great fire in that city. 

IX. The validity of the sales depends up- 
on the facts and the law of the case. The.=!Q 
will now be considered. And first the facts: 
The sales were made in the winter and sum- 
mer of 1851. Asa was then twenty-four 
years of age. He was unmarried, and had 
always lived in his father's family. He 
had occasionally been a derk for others, 
but had never been engaged in any business 
for himself. The extent of his means was 
a fund in the hands of his father, as his 
guardian, which, with interest to the 26th 
of January, 1851, amounted to $2,919.83. 
In the fan of 1850, he visited St. Louis with 
his father, and was there about three weeks, 
at the expense of the trust fund. In a let- 
ter of the Idth of January^ 1851, to Anthony 
0. Bunnel, his father says: "My son and I 
went to St. Louis, and was there nearly a 
month attempting to make a partition, but 
could not efEect it" During a part of the 
time Asa was confined by sickness. He 
rode over the property. While there he 
heard of the sales of the interests of some 
of the heirs. He then conceived the idea 
of buying himself, and made inquiries with 
that view. 

The evidence discloses that Hem*y Stod- 
dard was a man of business and a practi- 
cing lawyer of marked ability. He had been 
connected with the property, as counsel and 
trustee, since the year 1837. He was in- 
terested in it to the Extent of ten per cent 
as a compensation for his services. He visit- 
ed St. Louis frequently. He was there in 
April, and again in October and November, 
1850. In a letter to Daniel Stoddard of the 
9th of December, 1844, he said: "Amos had 
a conversation (he says) with Governor Mil- 
ler, of Missouri, who advised him not to 
make a compromise— that the property was 
increasing in value rapidly, and will double 
in value every four years." In another let- 
ter to Daniel Stoddard, of the 19th of Jan- 
uary, 1846, he said: "I do not think the land 
at St. Louis is as valuable as you say the 
newspapers represent it; but it is still of great 
value, and increasing, though I could not 
form any very accurate estimate." In a let- 
ter from Amos A. Stoddard to Henry, of the 
2d of April, 1849, Amos said: "When we 
commenced in 1837, its value was one hun- 
dred doUars; it is now considered by pro- 
fessional men to be worth one thousand dol- 
lars per acre." This letter is dated at St. 
Louis. Amos was one of the heirs, and was 
then living on the property. In a letter to 
Henry Stoddard of the 5th of March, 1850, 
Amos said: "The property has become ex- 
ceedingly valuable, so that in fact we are 
gaining by the delay by the litigation; but 
we are imder no obligation to our opponents 
for it. Our part is now thought by some to 



BUNNEL (Case No. 2,135) 



[4 Fed. Cas. page 6723 



be wortli a quarter of a million of dollars. 
I doubt it." In a letter from Amos to 
Henry, of the 30th of Norember, 1850, Amos 
said: "There is some prospect that we will 
make sale of father's interest here, either 
to the settlers or speculators. The former 
have offered at the rate of ^00 per acre, 
which we suppose will be in or about twen- 
ty-five acres." Theodore Green says in his 
deposition: "I recollect of seeing Henry 
Stoddard frequently during several years 
previous to 1851. I had conversations with 
him myself, and heard him converse with 
others, in reference to the Stoddard prop- 
erty. My impression from these conversa- 
tions was that he considered the property 
very valuable. I can not state the exact 
time of these conversations; some of them 
were in 1850." Jonas Foster testifies: "Sixth 
question— What, at the time (in 1850), was 
Henry Stoddard's opinion of the value of 
the property? If he named the sum, please 
state what it was; if not, state in what 
terms he spolie of it. Answer— He did not 
name any sum tiiat I can recollect. He spoke 
of it as very valuable. He had consulted 
with surveyors and auctioneers as to the 
best plan of laying it out and the best time 
of bringing it into the market." 

On the 18th of December, 1850, Amasa 
Bunnel addressed a letter to Henry Stoddard, 
in which he said: "I understand that the 
suit concerning our property is brought to a 
close, and decided in our favor. I want to 
learn how, and In what condition it is in. 
I tmderstand Mrs. JMoi'gan has sold her share 
for ?1,500. There are seven heirs of us. I 
should like to learn what you think my share 
is worth. I have had an offer for it. Please 
write soon. Direct your letter to Laporte, 
Indiana." On the 14th of January follow- 
ing, Henry Stoddard replied. The letter is 
long and elaborate in its details as to the prop- 
erty. The parts most material to the present 
controversy are as follows: "Yom" interest, 
then, is one-seventh of one-sixth of three- 
fifths, subject to the deductions for my ex- 
penditures. I cannot state what they wiU 
amount to, for they are all not yet paid. I 
lately received a letter from Mr. Ewing that 
there is a bill of costs to pay at Washing- 
ton. The litigation has been pending since 
1837 or 1838, in one form or another, and I 
have generally been once, and more recently 
twice, a year to St. Louis, and twice or three 
times to Washington, and there are several 
bills yet to pay at St. Louis, including law- 
3'ers' fees there. Although the supreme 
com-t has twice decided Major Stoddard's ti- 
tle to be good, yet we have not yet got in- 
to possession of but part of the land; and 
when we were down last fall some of those 
in possession manifested a disposition to 
have fur-ther litigation, but I trust they will 
think better of it and give it up. * * * 
When we were at St. Louis in October and 
November last, H. A. Stoddard and his broth- 
er and Dean expressed a very great desire 



that when we should get into possession, 
and shall have made a partition with Mills,. 
Beaumont, and BredeH, that I would divide 
the rest and set oft' to each his part of the 
land, so that they may manage it in their 
own way. I told them I should be very glad 
to do it, as it would save me the trouble 
of selling it, but by my contract I was bound 
to seU, and divide the money, and that with- 
out the consent of at least a majority of 
heirs, I could not divide it among the heirs 
as they wished, and at their urgent request 
I agreed to send to the heirs, and see if they 
would consent to a division instead of a sale; 
and it is for the purpose of presenting this 
question for your consideration that I have 
sent my son, the bearer of this, to see you, 
and I have made the foregoing statement 
that you may have the whole statement be- 
fore you. I am very willing to divide if all 
the pai-ties wish it, and will agree thus to 
change my contract, for by so doing I shall 
get clear of a good deal of trouble. * * * 
The land near St. Louis is far more valuable 
than the land in Calloway county, and if 
we can once get into fuU possession, and get 
partition with Mills and Beaumont, and with 
Bredell (as I think we can), so that we can 
sell, it win no doubt sell for a good deal 
of money, but it is utterly impossible to say 
what it will sell for." To this letter was 
added a postsa-ipt which bears date on the 
18th of January, four days after date of the 
letter. It is as follows: "P. S. Since pre- 
paring the above, my son has stated to me 
that if he can agree with you, your brothers 
and sisters, for your interest in the property, 
he will purchase. He does not go prepared, 
I believe, to pay for all your shares, but 
if he agrees with you and gives his notes, 
I will guaranty their payment as he shall 
agree, and you can hold this letter as bind- 
ing me as his stcvurity. I several years since, 
while he was a minor, sold land which he 
received from his grandfather, on the side 
of his mother, and from an uncle, and the 
money is stiU in my hands, and will pay it 
for him." 

On the day of the date of this letter to 
Amasa, Henry Stoddard addressed a letter 
to Anthony S. Bunnel, in which he said: "1 
have made some advances since I wrote to 
you last summer, but I have not yet got pos- 
session of all the lands. My son and I went 
to St. Louis in October, and was there nearly 
a month attempting to malie a partition, but 
could not effect it. I expect to go down early 
in the spring to see if I can get possession, 
which I regard as very important. You can 
see the letter wbich I have written to your 
brother, as it is open." 

On the 15th of the same month of January, 
Anthony S. Bunnel, in a letter of that date 
to Henry, said: "I would lilie to know how 
you get along with the St. Louis business. 
Can you tell us when we will get something 
from that propertj'? Tell us as near as you 
can how much there will be for mother's 
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heirs." On tlie 2oth of January, 1851, Henry 
replied: "My son, Asa P. Stoddard, left 
home on the 22d inst to visit you and your 
brother in Laporte, and I gave him letters 
that answer all yoiu; inquiries, and I trust 
that before this reaches you by mail he will 
have been with you and you will have seen 
his letters." Asa made the journey in mid- 
winter on horsebadv. He traveled over five 
hundred miles. He took with him the letter 
to Amasa open, and instruments of convey- 
ance in blank prepared under the direction 
of his father, and ready to be filled up for 
execution by the heirs. His father furnished 
him with seven hundred dollars and the 
guaranty contained in the postscript He 
had seen the letter of inquiry of Amasa, and 
had conversed with his father as to the price 
to be paid. The counsel for the complainants 
insist that the reason given in Henry's let- 
ter for sending Asa was a simulated, and not 
a real, one. It is to be regretted that no tes- 
timony touching this fact appears in the rec- 
ord, but that of Henry Stoddard. Amos A. 
Stoddard says that, before 1851, he and 
Hem-y had frequent conversations as to the 
best mode of disposing of the property, and 
that they concurred in opinion that it should 
be surveyed into lots, and the lots sold at 
public sale. He Is silent upon the subject of 
a division. It does not appear that any such 
application was made to the heirs in Ohio, 
though they were much nearer, and owned a 
much larger share of the property. After 
the conveyances were obtained from the 
Bunnel heirs, it does not appear that Henry 
ever again suggested the matter to any one. 
Whence the necessity of sending Asa on so 
long and expensive a journey at that season 
of the year? "Why was not the letter with 
the form assenting to the division, which he 
took with him for the heirs to sign, sent to 
them by mail? "With that letter before them 
they could have decided whether to sign or 
not, as well without as with his presence- 
There was no difficulty in reaching them by 
post. Neither of the heirs had ever been at 
St, Louis. They knew little of the value of 
the property. They Were dependent upon 
the trustee and his son for information upon 
which they were to act. The letter to Amasa 
was discouraging in its tone. Wliile full 
and elaborate in unessential details, it was 
wholly indefinite upon the material points of 
inquiry in the letters of Amasa and An- 
thony: it did not disclose tlie facts that 
Amos had written to him in 1849, that pro- 
fessional men considered the property then 
worth one thousand dollars an acre; nor 
that in the fall of 1850, the settlers offered 
eight hundred dollars an acre; nor that in 
the spring of 1850, the part of the property 
belonging to the heirs was thought by some 
to be worth a quarter of a million doUars, 
though he doubted it; nor that he had de- 
termined to proceed to lay out the prop- 
erty into lots and sell them at public auction. 
It cannot be doubted that Henry Stoddard 
4Fii:D.CAS. — 13 



knew as much of everything relating to the 
property as any other person, nor that he 
communicated all he Imew to Asa, on their 
acknowledged consultations before Asa's de- 
parture on his mission. It is not pretended* 
that either of the facts adverted to was com- 
municated by Asa, Asa not only acquired 
his information at the expense of the trust, 
and by his association with the trustee, but 
he' visited them charged with a duty in rela- 
tion to the trust property. That duty was 
to lay before them fairly the proposition for 
a division. He went also animated by a 
personal interest in direct antagonism witht 
its faithful performance. He says, in his 
deposition: "My father's purpose in sending' 
me with the letter of the 14th of January,. 
1851, and the foi*m for consent to partition,, 
was to obtain the consent of the Bunnel 
heirs to partition. My own purpose was to> 
purchase their interests, if I could, upon fair 
terms." It was competent for him to pur- 
chase, but both the law and the rule of 
sound ethics requh'ed that the heirs should 
be put upon a footing of perfect equality as 
to knowledge with himself, and that all his 
dealings with them should be characterized 
by the most explicit frankness and entire 
good faith. Asa staid at Anthony's one or 
two days." He said to Anthony "that he 
knew the situation of the property," and 
that "he knew the worth of it, and that An- 
thony's interest would not amount to one- 
thousand dollars. He wanted to get it for 
eight hundred dollars." Fiu-ther, he saidr 
"The business at the time was not settled, 
and probably would not be settled for a: 
number of years. It might remain for tiie- 
length of time it had been in law." 

Tliat time then was more than thirteeni 
years. When Anthony executed the convey- 
ance he said: '•He might not get his share- 
in his lifetime if he waited for the business: 
to be settled, and for that reason, perhaps, 
he had better sell his share to Mr. Stoddard."^ 
Anthony S. Bunnel accompanied Asa to the- 
house of Amasa Bunnel. Asa was there two- 
or three days. He said there, to Anthony,. 
Lucy, and Amasa, "that he had been on the- 
property a number of times, and knew what 
it was worth. He offered me seven hundred' 
doUai*s apiece for their shares. As before- 
stated, he ultimately gave a thousand." Amr 
asa says: "We bad no knowledge of the sit- 
uation or value of our interests in said prop- 
erty, except as drawn from Hem-y Stoddard; 
and from what Asa said at that time." He' 
says further, that he sold to Asa "because he- 
said he was paying me more than my inter- 
est in said property was worth, combined.- 
with the information received from his fa- 
ther, Henry Stoddard, in the letter brought 
by him. I relied upon his statements, com- 
bined with the information brought from his- 
father, and not upon my own knowledge or- 
judgment in the matter." George W, Gil- 
christ, a witness in nowise interested or con- 
nected with the parties, speaking of the con- 
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Yersation of Amasa, Antliony, and Lucy, i 
with Asa, says: "He stated that he had seen 
the property, in company with his father; | 
that he knew the value thereof and its situ- 
ation, and that it was still in litigation." 
He stated "that his father sent him to buy out 
the heirs, and gave hiha permission to use his 
name ih any contract he might make in re- 
lation thereto, and also agreed to fm-nish him 
all the money that was necessaiT, and al- 
lowed him to draw on him for any balance 
that might be due." Having purchased of 
Amasa, Anthony, and Lucy, Asa proceeded 
to Walworth county, "Wisconsin, where Al- 
vah Bunnel then lived. He took Amasa with 
him and paid his expenses. To Alvah he 
made substantially the same statements 
which he made to the other heirs. This pas- 
sage occurs in Alvah's deposition: "Question 
—Did he make known to you a proposition 
from his father to have it divided instead of 
sold? A.— Not that I recollect. He spoke 
of some of the disadvantages of dividing it." 
In July, 1851, L. T. Foster asked Asa what 
he had paid the heirs from whom he had 
bought. He replied that he "paid them all 
they asked," and said, further, "that he 
thought he had bought so as to make a fine 
thing of it" He also said "that he was go^ 
ing on in a few days to buy out an heir's in- 
terest that lived on the Hudson river." The 
heir referred to was doubtless Mr. Bronk. It 
appeared from a letter of Henry to IVIrs. 
Bronk, on the 7th of June, 1851, that she 
had written to him on the 25th of May, stat- 
ing tliat she had sold her seventh to Green 
for three hundi'ed dollars, and incLuiring as 
to the validity of the contract, and the value 
of the property. He replied, in the letter 
referred to: "I can only state, that the price 
at which you sold your interest in the pro- 
ceeds of property in Missouri, which de- 
scended to your mother from Major Stod- 
•dard, is not as much as my son paid for oth- 
er similar shares, nor is it as much as it is 
worth. But in regard to the contract, I can 
not form any opinion, as the facts and repre- 
sentations are not known." On the 4th of 
August, 1851, Mrs. Bronk, at the suggestion 
-of Henry, notified him as ti-ustee to disre- 
gard the deed to Green, alleging that it "was 
obtained by false and fraudulent representa- 
tions." Early in that month Henry was at 
the house of Dean Lake, in Cayuga county, 
3^ew York. Lake was the brother-in-law of 
Mrs. Bronk, and had been the agent and at- 
torney of herself and husband in regard to 
the St. Louis property. "While at Lake's 
Henry Stoddard said Asa would be there 
shortly to buy out the heirs in that neighbor- 
hood, and asked Lake to assist him. Lake 
says in his deposition: "I asked him why he 
did not buy out these hehrs himself. His re- 
ply was, he was acting as trustee and it 
would not be lawful for him to do it; but 
Asa, he thought, would be here right away 
and would be willing to make purchase, and 
that any contract he made, he would indorse 
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and make good, and if any money was want- 
ing it should be forthcoming." In his cross- 
examination by the defendant's counsel, this 
witness says: "Hem-y Stoddard stated to me 
at my hoxise, that" (Green's purchase of the 
Bronks) "was a plain case of fraud, and that 
he had got some information that he did not 
feel at liberty to reveal, that he thought 
there would be no doubt of making it void. 
He also asked me if I thought they (Brouk's 
folks) wotdd be willing to appoint Asa at- 
torney to accomplish the object; and that 
if Asa could make a contract to buy their in- 
terest in case he set aside Green's purchase, 
he thought Asa would buy her interest. I 
told him I thought they would follow my 
counsel." The information referred to by 
Heniy Stoddard, which he "did not feel at 
liberty to reveal," was that Green had com- 
mitted the crime of forgery. It appears that 
Henry went from Lake's to New York. On 
the 13th of August, he addressed the foUaw- 
ing letter from that city to Lake: "Mr. Doan 
Lake: Dear Sir— My son has arrived here, 
and after dispatching some matters, I be- 
lieve he has concluded to return home by Os- 
wego and Stex-ling, to see if he can make any 
arrangements with you, and Wortz and 
Bronk, and I write this to send by him. In 
a short note that I sent you from this place, 
a few days since, I stated that I had got 
some information that I thought I might 
make \ise of for the benefit of Wortz and 
Bronk, and the more I reflect upon it, the 
more am I satisfied that I can use it for their 
benefit, though I may be disappointed in it. 
Asa can inform you where I have been since 
I parted with you at Auburn, but under the 
cu-cumstances I have thought it not advisa- 
ble to acquaint him with the facts I allude 
to, as it may be that if I succeed, I shall be 
under the necessity of suppressing the whole 
from everybody but Green and aiorgan, who 
are most interested. I have informed Asa 
of your and my conversation, and of your 
suggestion, and wish to get the contract ot 
Bronk and Wortz with Green rescinded; and 
he is willing to act under powers of attorney 
from them, provided he can have conti-acts 
I with them in the event of the former ones 
with Green being set aside, and he has pre- 
pared powers of attorney, under my direc- 
tion, to be executed by them severally, and 
also contracts, one of which I drew up to be 
signed by them if they shall agree upon the 
terms, and in this matter he is acting entirely 
on his own account. If they can bargain 
with him he will be able to attend to it for 
them as weU, and perhaps better, than al- 
most any one else, as I shall avail myself of 
my newly acquired information to aid him. 
« * * P. S. If Asa shall not have money 
with him to answer your expectations— if he 
contracts with you— he will send you a draft 
on this city for two or tln-ee hundred dol- 
lars as soon as he gets home." 

This letter was delivered to Lake by Asa. 
Lake accompanied Asa to see the Bronks. 
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Henry Stoddard had prepared in New York 
the papers for them to execute, and they 
were accordingly executed. Lake says: 
■"That at the timp of their execution Mr. 
Bronk spoke of not knowing the value of 
that property, and Asa said that father had 
the whole control of that matter, and knew 
all about it, or we knew all about it He 
said he thought one thousand dollars was all 
he coidd afford to pay her for her interest. 
He thought that was all it was worth. He 
said he had bought Anthony Bunnel's, and 
Amasa, Alvah, and Lucy Bunnel's interest, 
and paid them a thousand dollars each. He 
made the remark that there was no telling 
how much it would cost yet to get the mat- 
ter settled up. I remarked to him that I 
thought I understood fi'om his father that 
the litigation was settled; and his reply to 
that was, they had a number of suits decided 
in their favor, but there was no knowing 
how many n:ore might come up, as those 
people there were very obstinate. There was 
here the suppression of the same facts ad- 
verted to in relation to the sales by the Bun- 
nels. The further facts were suppressed— 
that a partition had been made with Mills 
and Beaumont; that he had entered into a 
WTitten agi*eement with Murdock, that Mr. 
Bredell's share should be laid out into lots 
and sold at auction with the other prop- 
erty, the money and not the land to be di- 
vided, the sales to commence on the 1st of 
October following; and that measures were 
then in active progress to prepare the lots 
for market accordingly; that Asa and Mr. 
Ewing had bought the interest of Amos A. 
Stoddard and of Mrs. Foster, at the rate of 
§36,000 for a sixth; that Asa offered to buy 
the interest of Margaret Stoddard at the 
same rate, and that she refused to sell, and 
that Murdock had bought at over $1,200 per 
acre as a matter of speculation. Under the 
circumstances the defendants cannot be pre- 
sumed to have been ignorant of the fact last 
mentioned. The influences brought to bear 
upon Green seem to have been effectual. He 
gave up the contract with jMts. Bronk. and 
nothing is fm'ther disclosed in the case as 
to the forgery. The deed to Asa, of October 
9, 1851, followed as a matter of com-se. It 
does not appear that the grantors, when they 
executed it, were any more enlightened than 
Avhen they entered into the original contract. 
In 1856, Henry and Asa visited Saginaw for 
the. purpose of procuring the deed of con- 
firmation. Asa brought the Bronks to his 
father. The sum of nine timdred dollars 
was paid to them, the deed was presented 
for execution, and they executed it. Both 
Henry and Asa testify that it was read over 
and explained to them. It is very long and 
very intricate in its details.. (Bronk is dead.) 
Mrs. Bronk says that she did not understand 
it Few lawyers, however well trained to 
analysis, we imagine, could comprehend it 
fully without reading it more than once, and 
making notes of its contents. The Bronks 
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had no cotmsel present to advise them. It 
is not alleged that the defendants made 
known to them either of the material facts 
which were suppressed when the contract 
and the first deed were executed, or the ut- 
ter invalidity of that deed, or the sales that 
had been subsequently made and their re- 
sults; or that if she did not execute the deed 
she would be entitled to receive in cash or 
good obligations, and unsold lots, at least 
$18,000, and that if she did execute the deed 
and receive the sum offered, she would, in 
fact, be paid that amount out of her own 
money then in the hands of Henry Stoddard. 
If these disclosures had been made, it is in- 
credible that liie deed of confirmation would 
have been executed. Without them how is 
it possible to support the deed? There is a 
good deal of testimony in the record given 
by the complainants which is contradicted 
by the defendants. In all such cases I have 
laid the testimony out of view. While I en- 
tirely approve the statute which aUows par- 
ties to testify in their own behalf, I should 
not deem it proper to found a decree for re- 
lief, in whole, or in part, upon the testimony 
of a plaintiff positively contradicted by the 
defendants, unless such testimony is so cor- 
roborated as to leave in the judicial mind no 
reasonable doubt of its truth. I think the 
computation made by one of the counsel for 
the complainants, of the quantity of land be- 
longing to the share of each heir, substan- 
tially correct 

350 arpens, reduced to acres. 297 74 

Deduct Lawless's 1-5 apart- 
ed to acres. 

Mills & Beaumont 42 70 

Deduct for expenses 15 57 70 

240 04 

H. Stoddard's 1-10 24 

T. Bwing"s 1-10 24 

48 

192 04 
Major Stoddard's six heirs each '1-6— 

32 acres s 6. . .'. 192 

Lucy Bunnel's seven heirs, each 1-7 of 

1-6— i.57 acres x 7 32 

Asa paid the three Bunnels at the rate 
of ?2ia81 per acre. The pm-ehase of jVIrs. 
Bronk's interest was made later, and he paid 
a trifle more for it The true value of the 
land in January, 1851. What was the value 
of the land when he bought out the interests 
of the Bunnels? The defendants examined six 
witnesses on the subject. They estimate it, 
except the one last named, who gives no esti- 
mate, as follows: John H. Hall, ?400 to $500 
per acre; Albert Todd, $400 per acre; John 
Eium, $300 to $350 per acre;' James F. Don- 
aldson, $200 to $300 per acre; Richard Q. 
Elliott $200 to $400 per acre. 

Hiram W. LefflngweR says: "The proper- 
ty was not in January, 1851, in a condition 
to be sold to persons wishing to build or oc- 
cupy, but only for purposes of speculation. 
It had no known price or value, as a whole 
or in parcels, in the market at that time." 
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These witnesses all lived in St. Louis, and 
are very intelligent upon the subject. They 
belonged, at the time their testimony was 
given, to these firms. Leffingwell & Elliott 
were real estate dealers and auctioneers. 
They were employed by Henry Stoddard to 
sell the property at auction in the fall of 
1851. They did all in their power to attract 
public attention to the lots, and to make them 
bring as much as possible. Krum and Todd 
were the local attorneys employed by Henry 
Stoddard to attend to the litigation relating 
to the trust property. The complainants ex- 
amined thirteen witnesses. Their estimates 
are as follows: John J. Murdock, $1,200; 
Levin H. Baier, over $2,000» John Baker, 
over $2,000; Henry B. Belt, $2,000; Daniel 
R. GaiTison, $1,200; "Wm. M. McPherson, 
$1,200 to $1,500; Daniel D. Paige, $2,000; 
Wm. H. Cozzen, $2,500; Charles R. Dick- 
son, $1,200; Theodore P. Green, $2,000; 
Jacob P. Firrill, $1,200 to $1,400; Norman 
Cutter, $1,200; A. A. Stoddai'd, $1,200 to 
$1,500. The average of these estimates is 
$1,550 per acre. The testimony of four of 
these witnesses deserves particular atten- 
tion. Amos A. Stoddard lived on the land 
for the benefit of the heirs from the fall of 
1847 to the fall of 1S51. He owned a third 
of a sixth by inheritance and another third 
by purchase from the heirs of Curtis Stod- 
dard. His estimate is from $1,200 to $1,500 
per acre, dear of "the costs of the litigation. 
He thinks the property could have been 
sold at those rates. 

John J. Mm-dock was a merchant He 
lived in St. Louis twenty-five yt^ars. He was 
a dealer in real estate. On the 30th of No- 
vember, 1850, he bought one-twelfth of the 
tract not subject to claim of Messrs. Ewing 
and Henry Stoddard, and paid for it $30,000 
cash; this was more than $1,200 per acre. 
He thought at the time he had a margin for 
profit of $2,000 pel acre. Chas. R. Dickson 
was the partner of Murdock. He had lived 
in St. Louis the same length of time and 
dealt in real estate when he saw an oppor- 
tunity of buj^ing on terms which suited him. 
The purchase of Murdock was made for Mur- 
dock and himself jointly. Before buying he 
consulted the eminent law firm of Greer & 
Dayton, who assm-ed him that "the Stoddard 
title was undoubtedly good." He thinks they 
bought cheap. His estimate of the value of 
the property at the time referred to is $2,000 
per acre. Daniel R. Garrison lived in St. 
Louis thirty years. In the spring of 1851, 
he and his brother purchased the interests 
of several of the heirs, comprising nearly fif- 
ty acres. He paid $1,000 per arpen. Be- 
fore buying he consulted Messrs. Grant, 
Gamble & Geyer as to the title. They pro- 
nounced, it good. His estimate is that he 
paid $1,000 per arpen, which is about $1,200 
per acre. The other nine witnesses were in 
nowise connected with the parties or the 
property. Judging from the record, it would 
seem that thuteen witnesses could hardly 



have been found whose testimony upon the 
subject would be of higher moral value. In 
this connection it is proper to recur again to 
the purchase by Mr. Ewing and Asa of the 
title, with the approbation of Henry Stod- 
dard. They bought Mrs. Foster's interest in 
April, 1851, at $1,125 on account. On the 
12th of June, following, they bought the in- 
terest of Amos Stoddard at the same price. 
Between the time of the pm-chase of the 
Bunnels and these purchases, it is not shown 
that any change had taken place in the situa- 
tion or value of the property. The pmr- 
chase from the Bronks was made after those 
of Mrs. Foster and Amos A. Stoddard. 
After the decision in Mills v. Stoddard [S 
How. (49 XJ. S.) 345], in the spring of 1850, 
Henry Stoddard, as far as the record dis- 
closes, always spoke and wrote of the title 
as finally established. The only difficulty he 
alleged was in regard to getting possession. 
In September, 1851, Messrs. Gant and Bates 
gave their opinion, which was published, 
that there could be no interference by any 
common field-lot title. Mr. Darby, who was 
the counsel fcr most of the defendants in 
the ejectment cases pending in the circuit 
coiu:t, and the warrantor of the adverse title 
held by many of them— upon learning the 
result in Mills v. Stoddard [supra]— advised 
them to make no further resistance, and 
judgments were accordingly entered by coun- 
sel. No witness has testified that after these 
judgments were rendered Henry Stoddard 
could not have obtained possession whenever 
he chose to issue writs of habere facias. 

The following passage occurs in the deposi- 
tion of Mr. Darby: "10th Question— How 
many of said defendants were you attorney 
for; and what course did they pursue in re- 
gard to the possession after the judgments 
were obtained? A. I don't recollect how 
many I was counsel for— ten or fifteen per* 
haps. I advised them to give up, notwith- 
standing their rights had been, as I con- 
ceived, grossly outraged. There was no rem- 
edy. They gave up. I heai'd of no resist- 
ance afterwai-ds." Amos A. Stoddard says: 
"There was no threatening of force or resist- 
ing the officers to my knowledge. * * * 
At this time several of the claimants ex- 
pressed themselves pleased to know that 
there was now a way by which they could 
get a good title. These showed a disposi- 
tion to make no further opposition. A com- 
pany that had been making brick on the 
tract made an application to Henry Stod- 
dard for a lease for a year, A lease was 
given to the applicant. I do not recollect 
the name. I never heard Hem-y Stoddard 
express a doubt as to the Stoddard title be- 
ing good. He never expressed any appre- 
hension at all about being able to get pos- 
session, whenever he should issue the proper 
writs." There is other testimony to the 
same effect, upon this subject, but it Is deem- 
ed unnecessary particularly to advert to it. 
The school claim is named by some of the- 
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witnesses. That was found upon examina- 
tion to be ntterly groundless, the school hav- 
ing elsewhere "received their full quantity, 
under the act of 1812." The record discloses 
no adverse claim, other than those which 
have heen mentioned. 

The great fire of St. Louis occurred in Blay, 
1849. It appears that the buildings de- 
stroyed by the great fire were replaced with- 
in eighteen months. It depressed even the 
real estate burned over, but a very short time. 
The property speedily appreciated. Several 
intelligent witnesses think the fire benefited 
the city, by bringing in the money received 
for insurance, and clearing the way for the 
better buildings which were speedily erect- 
ed. The cholera prevailed as an epidemic 
in 1849, and to a more limited extent in 1850. 
John Byrne says: "These events had mere- 
ly a temporary efi^ect, which lasted until the 
cholera had disappeared and the burned 
buildings could be rebuilt. * * * The de- 
pression did not extend imtil 1851." Syl- 
vester Pap in says: "My conviction is, that 
the years 1850, 1851, and 1852 were peculiar- 
ly prosperous years. I was then connected 
with the city government, &c. * * * The 
prospects of St Louis in regard to the in- 
■cx'ease of her population and business pros- 
perity at the close of 1850, and the beginning 
of 1851, were bright and promising." 
Oharles R. Dickson, Oliver Garrison, Theo- 
^ove Greene, and John Daggel, also testify 
that the fire and the cholera exerted no effect 
upon the value of property as late as 1851. 
The Hon. John Hogan says: "I am not pre- 
pared to say, as before stated, that the fire 
had more than a temporary effect on the 
progress of St Louis. Indeed, business of 
all kinds, manufactures, improvements, &c., 
seemed to have received a fresh impulse 
soon after those apparent calamities, and 
the city, in all its material interests, grew 
more rapidly than before, so that I have al- 
ways regarded the great fire as a real bless- 
ing to the place, promotive of most valuable 
improvements." Whatever may have been 
the influences of these causes of depression 
in January, 1851, it is clear that they did not 
reduce the market value of tiie property in 
question at that time below $12 per acre. 
This proposition is satisfactorily sustained 
by a great preponderance of evidence. The 
facts warrant and indeed enforce, the con- 
clusion that this was known to the defend- 
ants at the time the purchases wd'e made 
from the Bunnels. Was/ Henry Stoddard a 
sharer with Asa in the purchases from the 
Bunnels and the Bronks, as charged in the 
bill? Henry Stoddard was asked in his 
cross-examination as a witness to give an 
account of his receipts and disbursements 
with respect to Asa's share of the trust prop- 
erty. He referred to his answers siven to 
other interrogatories, and added: "I decline 
to give any other transactions with Asa, im- 
less the court order it, as it cannot be mate- 
rial unless the court order an account to be 



taken. My account with Asa involved many 
compromise transactions. It was always 
kept strictly." He gives attached to his dep- 
osition, as Exhibit 64, "an account of the sales 
and partition of the Stoddard addition to the 
city of St Louis, as settled December 3, 
1851. In that account the following state- 
ment appears:* 

H. Stoddard and A. P. Stoddard 

and others' account, subject to 

H. Stoddard's cost bill, viz.: 
H. Stoddard's fees, 10 per cent. . $ 63,012 00 
Daniel Stoddard's heirs' share (net) 90,749 45 
Lucy Bunnel's share, sis-sevenths, 

?art of which belongs to said A. 
'. Stoddard 90,749 45 

Asa P. Stoddard's one-third of 
one-sixth, under assignment from 

Amos A. Stoddard 30,249 80 

Said A. P. Stoddard's one-fourth 
of one-sLsth, part of the Foster 
share, and assigned to him by 
Ewing 22,687 38 

Total subject to H. Stoddard's 
control §298,348 08 

This shows, as doubtless it was intended 
to show, that Asa's purchases were, as they 
appeared to be, solely for himself, and it 
can hardly be doubted that it was intended 
to make the further impression that they or 
the proceeds still belonged to him when the 
deposition was taken. In consequence of a 
remark made by the court at the hearing, 
leave was subsequently asked to file, as evi- 
dence in the case, the accoimt withheld when 
the deposition was taken. Leave was given. 
The account was filed and is before us. It 
does not show anything that purports to be a 
"compromise transaction" between Henry 
and Asa. Why is this? It shows a settle- 
ment on the 3d of July, 1862, to which Henry, 
Asa, and others interested were parties. In 
this statement the proportion of the funds 
as it existed on the 3d of December, 1851, 
assumed and daimed to belong to Henry, is, 
instead of $63,912, enlarged to $116,849. This 
aggregate is the precise amount of the $63,- 
912 claimed by Henry in the settlement of 
1851, with the addition of the proceeds of the 
interest bought from the Fosters and Amos- 
taken from Asa and given to Henry. Asa is 
here represented as owning only the six-sev- 
enths of the Bunnel share, five of them being 
those in controversy and one not in contro- 
versy, bought by Asa of another party. The 
subsequent avails of the property were di- 
vided into the same proportions. The set- 
tlement was signed by the parties. It shows 
conclusively that the interests bought of the 
Fosters and Amos belonged then to Henry. 
How did he acquire them ? Was it by one of 
those "compromise transactions" referred to 
in his deposition? and was that compromise 
that Asa should have the Bunnel shares and 
Henry the others? No separate debit ac- 
count in favor of Asa and against Henry is 
given. A debit account against Asa appears. 
Affixed to a part of it is this memorandum: 
"The foregoing accoimt of payments made 
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to me, examined and found correct Asa 
P. Stoddard. October 5, 1856." 

In this part of the account are charges 
purporting to have been made in January, 
February, and March, 1857. This is imex- 
plained. It is to be borne in mind that Henry 
has the same apparent connection with the 
purchases from the Bunnel heirs, as with 
those from the Fosters and Amos A. Stod- 
dard. The purchases were all made by Asa 
in his own name. He took the titles to him- 
self, and was held out to the world as the 
owner. In relation to all of them, Henry fur- 
nished alike his name, his means, and his 
credit. The whole cost of Asa's purchases, 
including interest up to this last payment, 
which matured in October, 1856, was over 
?34,000. The entire amoimt of Henry's pay- 
ments to Asa down to the close of 1856, 
including $2,919.63, accounted for by Henry as 
guardian, was $11,968.52. Of this sum it 
appears only $8,948 was applied to Asa's 
contract, leaving him destitute of means to 
meet his engagements to the extent of more 
than $25,000. The debit account against Asa 
does not show a dollar which was applied to 
either the purchase from the Fosters, or from 
Amos. Henry must have paid for them, 
and he does not seem to have thought it 
worth while, even pro forma, to charge the 
amount or any part of it in his account 
against Asa. The profits on these interests 
when the settlements of 1862 were made, 
must have been large, perhaps not less than 
$50,000. By what right did Henry appro- 
priate this fund to himself? That account 
throws no light on the subject. Even as re- 
gards the Bunnel shares, the account and oth- 
er evidence in the case, as we xmdersrand 
them, show a large fund and a large amount 
of property, apparently belonging to Asa, 
still in the hands of Henry. Asa has reached 
middle life. Why were they so long with- 
held from him? Was it because some one 
else claimed the right to share in them with 
him, and that their respective claims had not 
been adjusted? It is hard to account for 
this featm-e of the case upon any other sup- 
position. Whether Henry Stoddard was or 
was not interested with Asa in the pm'chase 
in controversy, is a question which, in the 
view we take of the case, is not necessary 
for us to decide, and we express no opinion 
upon the subject. The chrcumstances of his 
connection with the purchase from the Fos- 
ters and Amos, made undeniably manifest 
by the account, greatly fortify the presump- 
tion arising from the other evidence of fraud- 
ulent complicity, at least on his part, in the 
transactions of Asa, impugned by the plain- 
tiffs in their bill. 

The Law Considered. The legal principles 
which apply as far as the case has been con- 
sidered ai"e well settled. "It is an ancient 
and well-established principle that whenever 
suppressio veri or suggestio falso occurs, and 
more especially both together, they afford a 
sufficient ground to set aside any release 



or conveyance." In Story's Equity Jm-is- 
prudence (pages 201, 202) it is thus stated: 
"Wherever the party intentionally, or by de- 
sign, misrepresents a material fact, or pro- 
duces a false impression, in order to mis- 
lead another, or to entrap or cheat him, or ta 
obtain an amdue advantage of him, in every 
such case there is a positive fraud in the 
truest sense of the term; there is an evil act 
with an evil intent; 'dolum malum, ad cir- 
cumveniendum.' And the misrepresenta- 
tions may be as well by deeds or acts as by 
words; by artifices to mislead as by positive 
assertions. Whether the party thus misrep- 
resenting a fact knew it to be false, or made 
the assertion without knowing whether it 
were true or false, is wholly immaterial; for 
the confirmation of what one does not know, 
or believe to be true, is equally, in morals 
and law, as unjustifiable as the affirmation 
of what is known to be positively false. 
And even if the party innocently misrepre- 
sents a fact by mistake, it is equally conclu- 
sive'; for it operates as a surprise and im- 
position on the other party. Or, as Lord 
Thurlow expresses it, in Neville v. Wilkin- 
son [1 Brown, Ch. 546], it misleads the par- 
ties contracting on the subject of contract." 
The author of the treatise last cited thus 
states the modifications of the doctrine; 
"The misrepresentation must be of some- 
thing material, constituting an inducement 
or motive to the act, or omission of the oth- 
er, and by which he is actually misled to his 
injury. In the next place, the misrepresen- 
tations must not only be in something mate- 
rial, but it must be something in regard to 
which the one party places a known trust 
and confidence in the other. It must not be 
a mere matter of opinion, equally open to 
both parties for examination and inquiry; 
and where neither party is presumed to tiiist 
to the other, but to rely on his own judg- 
ment." Smith V. Richards, 13 Pet [38 U. S.J 
36, 37. It is a circumstance deserving of at- 
tention who made the first proposition. 
Morse v. Eoyal, 12 Ves. 375. Inadequacy of 
price, though not by itself sufficient to avoid 
a sale, is, in connection with circumstances 
of suppression or misrepresentation, entitled 
to great weight Cockell v. Taylor, 15 Eng. 
Law & Eq. 101. The fraudulent purchaser 
becomes ipso facto a trustee for the party 
defrauded. Hill, Trustees, 146. Com*ts of 
equity have power to relieve against deeds 
and judgments, not only when obtained by 
fraud and imposition, but also when regular- 
ly obtained, if there are circimistances of ex- 
traordinary hardship or great inadequacy of 
consideration. McDonald v. Neilson, 2 Cow. 
193; Cranston v. Johnston, 3 Yes. 170. In 
such cases equity annuls the whole transac- 
tion. Whelan v. Whelan, 3 Cow. 577; Dau- 
beny v. Cockburn, 1 Mer. 644. If the fraud 
be such that, had it not been practiced, the 
conti'act would not have been made, then it 
is material. 2 Pars. Cont. 770. In Turner 
V. Harvey, Jac. 178, Lord Eldon adverts to 
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the general principle that parties dealing for 
an estate have a x-ight to put each other at 
arm's length, and that if the purchaser 
knows there is a mine on the estate, and the 
vendor makes no inquiry, the purchaser is 
not hound to give the information; but he 
says: "Very little is sufficient to affect the 
application of that principle if a word, if a 
single word he dropped which tends to mis- 
lead the vendor, the principle will not be al- 
lowed to operate." See, also, Laidlaw v. Or- 
gan, 2 Wheat. [15 U. S.] 178. If the pm*- 
chaser does not act, or make any declara- 
tion, with the intention of misleading the 
seller, and preventing him from ascertain- 
ing the situation of the property, and at the 
same time conceals from him a fact which 
he knows to be material, he is guilty of a 
fraudulent deception. Livingston v. Iron 
Co., 2 Paige, 393. 'Independent of other 
circumstances," as observed by Roberts on 
Fraudulent Conveyances (page 452), "the 
very proximity of blood raises rather the 
idea of confedei-acy than affection." Sands 
V. Oodwise, 4 Johns. 584. Lord Justice 
Bruce said: "Once make out that there has 
been anything like deception— intentional de- 
ception—and no contract resting in any de- 
gree on that foundation can stand. Rey- 
neU V. Sprye, 13 Eng. Law & Eq. 113. In 
Dunbar v. Tredeimick, 2 Ball & B. 317, the 
chancellor said: "To have any effect or va- 
lidity as a deed of ccnfirmation, it must be 
shown that the party was fully acquainted 
with his rights; that he knew the transac- 
tion impeachable which he was about to con- 
firm, and that with this knowledge, and un- 
der no influence, he executed the deed. This 
would be required on such a transaction be- 
tween strangers. How much more then is 
it reqmi-ed on the part of this agent and 
trustee in order to effectuate this as a deed 
of confirmation." To the same effect, and 
fully as strong, are Murray v. Palmer, 2 
Schoales & L. 486, and Boyd v. Hawkins, 2 
Dev. Eq. 215, In Evans v. LleweUin, 1 Cox, 
339, the master of the rolls said: "It has 
been truly argued that no facts were in this 
case kept back from the party— no false re- 
citals in the deeds— but that all the insti'u- 
ments contain a full discovery of the facts 
upon which the plaintiff was to make his 
bargain. Notwithstanding, I am of the opin- 
ion that the agreement ought not to stand. 
I lay great sti'ess upon the situation of the 
parties to it, and the persons who compose 
the drama. The plaintiff, Thomas, was in 
mean circumstances, and whoUy ignorant of 
his rights until the moment of the transac- 
tion taking place. He was then at once told 
of the title to this estate, and at the same 
time came the offer for a large sum of 
money if he would relinquish it * * * 
I do not say that the confirmation of an act, 
not in itself valid, will not in any case hold 
without an adequate consideration. There 
certainly may be cases put in which such 
confirmation wovild be effectual if proper 



time were allowed to the party, and due cau- 
tion used in making him aware of the conse- 
quences. But here is a man destitute of 
money, and two himdred guineas are sud- 
denly offered him which, to a man in his cir- 
cumstances, is a very important sum, and he 
is called upon to convey an estate in preju- 
dice of himself and family, for the benefit of 
a person in affluent circumstances. It is 
said he was cautioned by Mr. Maddock; it is 
true, and so far the parties did right. But 
they ought to have gone further. They should 
not have permitted the man to have made' 
the bargain without consulting his friends- 
There was not sufficient locus penitentiae. 
There was no person present to give him ad- 
vice. He was in their hands, and sm-prised 
at the unexpected acquisition of fortune." 

The appositeness of these remarks to the^ 
ease under consideration needs no observa- 
tion. In Jackson v. King, 4 Qow. 221, the 
comrt said: "The distinction between legal 
and equitable jmrisdiction upon fraud is this: 
that at law it must be proved, and not pre- 
sumed. . . . The broad ground assumed 
by Lord Mansfield (1 Burrows, 391) is, that 
courts of equity and eom'ts of law have a 
concm-rent jurisdiction to suppress and re- 
lieve against fraud. The doctrine has, how- 
ever, been subsequentiy modified according 
to the distinction taken by Lord Eldon, 
which is founded on good sense. I am not 
aware of any express adjudications in our 
courts. But in 4 Desaus. Eq. 684, it is sanc- 
tioned. It was there held, that fraud may 
be presumed in equity, but must be proved 
at law. In accordance with these princi- 
ples a variety of cases have been decided 
and relief afforded in equity where, from 
the nature of the transaction, fraud and im- 
position might be presumed." 3 P. Wms.. 
129; Pow. Cont. 31. I am not entirely sat- 
isfied with the i-ule as thus laid down. As: 
respects setting aside or annulling the con- 
veyance, my imderstanding is,' that a coirrt 
of law can entertain no question but those 
which relate to the execution of the instru- 
ment (as where the instrument is misread to 
the grantor, or one draft is fraudulentiy 
substituted for another). Belden v. Davies, 2 
Hall, 446; Hartshorne v. Day, 19 How. [GO 
U. S.] 211. But proof of the fraud rehed up- 
on, I apprehend, is as necessary in one form 
as the other. But in either case it must he- 
sufficient to satisfy the mind to which it is 
addressed, and it must establish a wrong of 
such a character as to warrant the judicial 
action which is invoked. In this dass of 
cases the injured party has the option to re- 
scind in equity, or sue at law for damages. 
Bradley v. Bosley, 1 Barb. Oh. 149; 2 Pars. 
Cont. 783. Where he elects to rescind, the 
"law which abhors fraud does not incline 
to permit it to purchase indulgence, dis- 
pensation, and absolution," by any meas- 
ures of compensation from the wrong-doer. 
Boyce v. Gi-undy, 3 Pet [28 U. S.] 219. This 
is the distinction between the legal and the 
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equitable remedy. A trustee, unless lie is 
only nominally such, as trustees to preserve 
contingent remainders, cannot, either direct- 
iy or indirectly, by interposing another, ac- 
>q.uire an interest in the trust property, by 
any sale, public or private, he may malie. 
Nor can he validly act for another touching 
the sale. This principle appli^ alike to trus- 
tees appointed conventionally, and to those 
appointed by authority of law. To the lat- 
ter categorj^ belong executors, administra- 
tors, guardians, and commissioners and as- 
rsignees in banla-uptcy. 

The principle is also applied -with equal 
•vigor to aU employed in any relation of con- 
fidence to the trustee, or cestui que trust, or 
the trust property. The rule includes at- 
torneys, solicitors, their managing clerlis, 
-agents, and all others acting in a capacity 
•which gives facilities for acquiring informa- 
tion not open to all the world. If such per- 
sons buy for themselves or others, a court of 
■equity, upon being applied to by the proper 
party, will, without reference to its fairness, 
annid the ti-ansaction, upon consideration of 
public policy. The law will not tolerate so 
dangerous a conflict of interest and duty. 
All the fiduciary learns, and all that he can 
do, the cestui que ti-ust has a right to claim 
the benefit of. This disability springs from 
the relation of the parties. The law will not 
permit the agent to be both seller and buy- 
er. It proceeds upon the considerations that 
integrity might give way, and corruption 
prevail, and that the fraud might so hide 
itself as to escape detection. Hence the 
rule that the fact itself of the purchase 
once established, is fatal to the ti-ansaction. 
The law will not allow the agent to be led 
into such temptation. It seeks to keep the 
fountain pure by shutting out, as far as 
practicable, the possibility that it should be 
made otherwise. 2 Sugd. Vend. 109; Adams, 
Bq. 216; Hill, Trustees, 785; Michoud v. 
Girod, 4 How. [45 TJ. S.] 554; Davoue v. 
Fanning, 2 Johns. Ch. 252; Ex parte James, 
S Ves. 337; Ex parte Bennett, 10 Ves. 385; 
Ooles V. Treeothick, 9 Ves. 234; Lowther v. 
JLowther, 13 Ves. 95. 

There is no positive rule that the trustee 
may not buy of the cestui que trust; but, in 
-order to do so, he must fully divest himself 
of all advantages which his character of trus- 
tee might confer, and must prove, if the 
transaction be afterward impugned, that it 
was in all respects fair and honest Adams, 
Eq. 217. In Coles v. Treeothick, 9 Ves. 244, 
Lord Eldon said: "I agree that the cestui 
que trust may deal with the trustee, who may 
become the pm-chaser of the estate. But 
though permitted, it is a transaction of great 
delicacy, and which the com-t will watch 
with the utmost diligence, so much that it is 
very hazardous for a trustee to engage in 
such a transaction." And again: "A trustee 
may buy from the cestui que trust, provided 
there is a distinct and clear contract ascer- 
tained to be such after a jealous and scrupu- 
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' lous examination of all the circumstances, 
provided that the cestui que trust intended 
the trustee should buy; and there is no fraud, 
concealment, no advantage taken by the trus- 
tee, of information acquired by him in the 
chai-acter of trustee. I admit it is a difficult 
case to make out whex-ever it is contended 
that the exception prevails." Lord Brskine, 
in Morse v. Royal, 12 Ves. 372, said there was 
so much difficulty in supporting a pm-chase 
by a trustee, and it required to be guarded 
with so much jealousy, that it would have 
been better to have interdicted it altogether. 
It is a principle recognized in aU the author- 
ities, that the bm-den of proof lies on the pur- 
chaser. Some of the tests which have been 
applied in such cases will be adverted to. In- 
adequacy of consideration may well be con- 
sidered an item that gives the character of 
fraud to the ti-ansaction. Whelan v. Whe- 
lan, 3 Cow. 575, If the court sees the "least 
speck of imposition at the bottom; if there 
be the least scintilla of fraud," the court will 
interpose. Id. 577. The agent must make 
it perfectly clear that he fui-nished the cestui 
que trust with all the knowledge which he 
himself possessed. Gross inadequacy of 
price is strong evidence. He should advise 
that some one else be consulted as to the val- 
ue, and he must make it manifest that he 
gave all the reasonable advice against him- 
self that he would have given against an- 
other. Gibson v. Jeyes, 6 Ves. 278. He 
must show that he has dealt with the other 
party with the utmost good faith, taking no 
advantage of his influence, but representing 
evei-ything fairly. Boney v, HoUingsworth, 
23 Ala. 698. TVhen a party is obliged to re- 
ly upon the statements of another, and not 
only may, but should, repose peculiar confi- 
dence in him, this is the nature of a special 
trust, and the law is very jealous of the be- 
trayal of this trust, and visits it with great 
severity. 2 Pars. Cont. 774. It is a fraud 
against whichcequity will relieve. Shaeffer v. 
Sleade, 7 Blackf. 178. It is the duty of the 
trustee to see that the cestui que trust is 
properly advised. Lloyd v. Attwood, 3 De 
Gex & J. 615. A solicitor or attorney cannot 
take advantage of his own ignorance, neg- 
ligence, or indiscretion; and if he acquire the 
property of the client in a manner inconsist- 
ent with his duty, he will be taken to hold it 
as a trustee, BulMey v. Wilford, 2 Clax-k & 
F, 177; Jackson [Stockton] v. Ford, 11 How. 
[52 U. S.] 233; Poillon v. Martin, 1 Sandf. Oh. 
565. Although the confidential employment 
ceases, the disability continues as long as the 
reasons for which it is founded continue to 
operate. Carter v. Palmer, 8 Clark &;F. 657. A 
solicitor is bound to prove that he paid that 
price which he would have advised the client 
to accept from a third person. Champion v. 
Rigby, 1 Russ. & M. 539. A grossly inade- 
quate price causes a strong, and in general a 
conclusive, presumption, though there is no 
direct proof of fraud, that undue advantage 
has been taken of the ignorance, the weak- 
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ness or the necessity of tlie vendor, and this 
imposes on the purchaser a necessity to re- 
move this violent presumption by the clear- 
est evidence of the fairness of his conduct 
Butler V. Haskell, 4 Desaus. Eq. 697. If the 
trustee he concerned in a fraud Tvith another 
person, who thereby acquires the trust prop- 
erty, a party so circumstanced cannot re- 
quire that cestui que trust shall treat the lia- 
bility of the stranger as distinct from tnat of 
the trustee. "The fraud is one and indivisi- 
"ble." Lund v. Blanshard, 4 Hare, 27, Where 
the trustee has acquired the trust propei-ty, 
the cestui que trust may file a bill in affirm- 
ance of the original right, and set out any 
nxunber of conveyances improperly obtained, 
■and. ask to have them put out of the way or 
to have conveyances; "for the several con- 
veyances do not so much constitute distinct 
■subjects of litigation, but are rather so many 
barricades erected by the defendant to im- 
pede the plaintiff's progress toward his 
rights." Bedsole v. Monroe, 5 Ired. Bq. 317. 
Parties dealing with a trustee who misap- 
plies the trust property cannot avail them- 
selves of such transactions as a defense 
against the cestui que trust. Jackson v. Up- 
degraffe, 1 Bob. (Va.) 120. 

X. Our conclusions are: 1. The avowed 
•object of senduag Asa to the Bunnels was a 
pretext, and not the cause. It was intended 
to veil the real motive of the journey— which 
was to buy out the heirs. 2. Henry, in his 
letter of the 14th of January, suppressed 
important facts, which it was his duty as 
tinistee, and otherwise, to eommimicate. The 
letter was evasive and deceptive, and 
wrought the purpose of misleading, which 
It was intended to accomplish. 3. The same 
suppression was practiced by Asa, and he 
misrepresented the property and the pros- 
pect of further litigation. 4. In regard to 
the interests bought of the Bronks, there 
were the same suppression and misrepresen- 
tations by Asa; and the suppression of still 
more important facts by both the defend- 
ants. 5. By these means Asa was enabled 
to purchase the propa'tF for less than one- 
:fif th of what it is worth, and could, at the 
time, have been sold for in the market at 
St. Louis. 6. In relation to the deed of con- 
firmation there were suppressions which are 
■conclusive. 7. Asa occupied a trust relation 
to the property, which disabled him from 
purchasing, except upon the principles whicli 
govern the dealing* of trustees and cestui 
•que trust. 8. The wrongs committed by the 
•defendants upon the vendors were joint 
throughout Before the work was begun 
they combined and confederated for a pur- 
pose, and wrought together until that pur- 
pose was accomplished. 9. Their wrongs 
destroy the rights which Asa claims to have 
acquired. 10. The complainants must pre- 
vail imless thehr case is fatally met by one 
or more of the legal objections taken by the 
-defendants, which remain to be considered. 

SI. It is objected that the bill is multi- 



farious. The objection was taken by the an- 
swer, and the attention of the com't was not 
called to it until the hearing. As stated in 
the answer, the ground of the objection was, 
that five distinct sets of complainants had 
united five distinct causes of action in the 
bill. It has since been extended or modified. 
In a very able argument submitted since 
its hearing, it is insisted: Fu-st, that by the 
conti'act with. Lucy Bunnel, the first, and 
her husband, with Henry Stoddard, and 
their subsequent conveyance to bim, her in- 
terest in the property ceased in equity to be 
realty and became wholly personalty, and 
that for any breach of duty by the trustee, 
her personal representative is the proper 
person to sue, and the only one who can do 
so. Second, that if the conveyances to Asa 
were procured by fraud— those instruments 
relating. to personalty and not realty— the 
parties defrauded, who are living, and the 
personal representatives of the deceased, are 
the proper persons to sue, and tbat the heirs- 
at-law of the decedents are misjoined as 
complainants. And third, that these dis- 
tinct causes are improperly joined in the bill. 

The objection comes too late. It should 
have been made hy demm;rer before the de- 
fendants answered. After the labor, ex- 
pense, and delay, incident to the prepara^ 
tion of the cause for hearing, a defendant 
is not allowed to interpose this objection. 
Whaley v. Dawson, 2 Schoales & L. S71; 
Wynne v, Callander, 1 Russ. 293; Ward v. 
Cooke, 5 Madd. 122; CampbeU v. Mackay, 
1 Mylne & C. 603; Nelson v. Hill, 5 How. 
[46 U. S.] 133; Bryan v. Blythe, 4 Blackf. 
249; Grove v. Tresh, 9 Gill & J. 281. We 
had occasion to examine 'this point freely in 
the case of Boyce's Heirs v. Halliday and 
others, in this court and deem it unneces- 
sary to reproduce the views which led us 
to oiir conclusions. The court may itself 
sua sponte raise the objection, but, the case 
having been fully prepared and argued, we 
see no reason for the exercise of this power. 
If, however, the objection had been made 
at the proper time, we think it could not 
have been sustained. The analysis present- 
ed in the argument referred to is probably 
correct. But the consequences insisted upon, 
by no means follow. The complainants, oth- 
er than the administrators, are distributees 
of Lucy Bunnel the firet, of Lucy Bimnel the 
second, and of Anthony S. Bunnel. The es- 
tates of the decedents are all settled, and 
all their liabilities satisfied. Under such cir- 
cumstances, the distributees before the court 
may well maintain the suit, and there is no 
necessity for subjecting them to the expense,- 
hazard, and delay of having the fund pass 
into the hands of the administrators, and of 
devolving upon them the duty of paying it 
over to the parties ultimately entitled to re- 
ceive it 

The rights of the heirs to litigate, and to re- 
ceive directly the fruits of the litigation, has 
the sanction as well of authority as of 
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reason. McDowl v. Charles, 6 Jolins. Ch. 
132; Goodyear y. Bloodgood, 1 Barb. Ch. 617; 
Babbitt v. Bowen, 32 Vt. 437; Nunnally v. 
White, 3 Mete. (Ky.) 5S4; Buchan v. James, 
Spears' Ch. 375. In this view of the subject, 
the administi-ators are not indispensable par- 
ties, and the biU might, perhaps, be dis- 
missed as to them (18 Ohio, 72); or they may 
be regarded as nominal parties, whose pres- 
ence or absence is nevex- material in a suit 
in chancery (Story, Bq. PL §§ 221, 229; 
Wormley V. Wormley, 8 Wheat. [21 U. S.] 451). 
There is an obvious convenience and fitness 
in uniting in the suit the administrator of 
Lucy Bunnel the first, with other complain- 
ants. He alone could not have litigated the 
validity of the assignments and of the deed 
of confirmation. If it had tin-ned out upon 
the hearing that the estate was tmsettled or 
insolvent, it would have been necessary to 
dismiss the bill or stop the case, and allow 
the bill to be amended by making her per- 
sonal representative a party. If the par- 
ties wronged, who are living, and the person- 
al representatives and distributees of those 
who are dead, had sued merely to vacate 
the transfers, and a deci*ee had been render- 
ed in their favor, another suit might have 
been found eaually necessary to reach the 
trust property, and compel the esecution of 
the ti-ust. The defendants would have been 
the same, and both suits would have in- 
volved the trust property. As the case is 
presented, the entire controversy in all its 
branches can be settled in a single suit, with- 
out embarrassment to either party arising 
from any complication of the case. In Eng- 
land the trustees and the cestui que trust 
may be joined as co-plaintiffs in a suit re- 
lating to the trust fund. Hill, Trustees, 796. 
In this country it had been held that, though 
not necessary, their joinder is unobjectiona- 
ble. Jennings' Ex'rs v. Davis, 5 Dana-, 127. 
If the representative of Lucy the first had 
sued alone, and enforced the execution of 
the trust, he would have held the proceeds 
as a trustee for the other complainants in 
this case. Why may not the beneficiaries be 
joined with him in the suit? 

The objection, as stated in the answer, 
that the bill embraces five distinct cases, is 
also untenable. No definite rule can be laid 
down upon the subject of multifariousness. 
Every case is governed by its own circum- 
stances. The question is to be decided ac- 
cording to the sound discretion of the chan- 
cellor. He is to be careful not unnecessarily 
to split up causes, multiply suits, and in- 
crease tlie expense of litigation. He is to 
be equally careful not to oppress the defend- 
ant and embarrass the administration of jus- 
tice, by allowing causes to be united which 
have no necessary connection. Campbell v. 
Mackay, 1 Mylne & O. 603; Gaines v. Chew, 
2 How. [43 U. S.] 619; Story, Eq. PI. § 284. 
The authorities as to what constitutes multi- 
fariousness are numerous and conflicting. 
]Mr. Justice Story says: "The result of the 
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principles to be exti-acted from the cases on 
this subject seems to be, that where there 
is a common liability— a common liability in 
the defendants, and a common interest in 
the plaintiffs— different claims to property, at 
least if the subjects be such as may without 
inconvenience be joined, may be united in 
one and the same suit." Story, Eq. PI. § 
533. Here the complainants all claim under 
two common sources of title. Major Stod- 
dard, and his sister, Lucy Bunnel. They 
claim against a common trustee, made such 
by a contract and conveyance, executed by 
Lucy. They assert that a joint wrong has 
been done to them, or those whom they rep- 
resent, by the defendants, involving the trust 
property, and they claim a remedy against 
both of them. The case is clearly within 
the rule laid down by Judge Story. The 
best considered authorities are equally de- 
cisive. Brinkerhoff v. Brown, 6 Johns. Ch. 
139; FeUows v. Fellows, 4 Cow. 683; Shields^ 
v. Thomas, 18 How. [59 TJ. S.] 253; Fitch v. 
Creighton, 24 How. [65 U. S.] 161; Attorney 
General v. Cradock, 3 Mylne & G. 96; Mix 
v. Hotchkiss, 14 Conn. 42; Campbell v. Mac- 
kay, 1 Mylne & C. 622; Salvidge v. Hyde„ 
Jac. 151, 5 Madd. 138. 

Xn. The objection that there is a mis- 
joinder of parties plaintiff is sufficiently an- 
swered by what has been said in this con- 
nection upon the subject of multifai'iousness. 
This objection also comes too late. "If there 
is misjoinder of parties as plaintiffs, aU the 
defendants may demur; . . . and in case 
of misjoinder of plaintiffs, the objection 
ought to be taken by demm-rer; for if not 
so taken, and the com-t pi-oceeds to a hear- 
ing on the merits, it will be disregarded, at 
least if it does not materially affect the pro- 
priety of a decree." Story, Eq. PI. § 544. 
See, also, Raffety v. King, 1 Keene, 601; 
Morley v. Lord Hawke, 2 Younge & J. 520. 
But if the objection had been made in season 
it could not have been sustained. 

Xni. Our attention has been called to al- 
leged variances between the allegations of 
the bin and the proofs. We recognize the- 
principle that they must substantially agree. 
A party can no more recover upon a case 
proved, but not alleged, than upon a case 
alleged, but not proved. Foster v. Goddard, 
1 Black [66 U. S.] 518. We find no variances- 
in this case which we deem material. The 
allegations are proved to a sufficient extent 
to sustain the bill. Gresl. Eq. Ev. 139, 241, 
242; Taylor v. Benham.^S How. [46 U. S.] 
277; Matthew v. Hanbury, 2 Vem. 187; 
Sacket v. Hilihouse, 5 Day. 551; Hooper 
V. Holmes, 3 Stoekt. [11 N. J. Eq.] 125; Bald- 
win V. Ely, 9 How. [50 U. S.] 580; ReyneU v. 
Sprye, 13 Eng. Law & Eq. 102. 

XIV. It is insisted that, as the validity of 
the deed of confirmation set up in the an- 
swer, was not put in issue by an amendment 
of the bill, it cannot be answered in the 
present state of the pleadings. Our opinion 
is that the charging part of the biU should. 
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have been amended so as to raise the prop- 
er issue. 1 Bai-b. Ch. 250; Storms v. Storms, 
1 Edw. Ch, 358, The objection should liave 
"^een presented before the hearing by a mo- 
tion to suppress the testimony relating to 
the subject Blackburn v. CraTvford, 3 "Wall. 
[70 U. S.] 175. At the hearing it was too 
«late, and must be h^d to have been waived. 
Under the circumstances, the traverse of 
this part of the answer, by the application, 
is sufficient Mitf. Ba. PI. 352. 

XV. An ecLtiitable bar arising from the 
statute of limitations and lapse of time is 
set up by the defendants. The counsel upon 
both sides have stated fully and correctly 
the principles settled by numerous adjudica- 
tions upon the subject They are exhaust- 
ively examined by Chancellor Kent in the 
case of Kane v. Bloodgood, 7 Johns, Ch, 121. 
"We do not propose to extend this opinion, 
already too long, by a discussion of the sub- 
ject We shall content ourselves with stat- 
ing, as succinctly as may be, our conclu- 
sions, and the grounds upon which they rest. 
Henry Stoddard was a trustee in a dii-ect 
trust He is liable for his malversations, 
and the principle of the bar, in such cases, 
has no application. As Chancellor Kent 
said in Goodrich v. Pendleton, 3 Johns. Oh. 
390, it would be a waste of time to look for 
authorities in support of such a proposition. 
"We have found that Asa occupied such re- 
lations, that the same principles must be ap- 
plied to his dealings with the cestui que trust 
as to those of the trustee himself. They 
united in a wrong whereby the cestui que 
trust lost and Asa acquired, their prop- 
erty. Can he, any more than the trustee, 
avaU himself of the protection of the bar? 
The supreme court of the "Dnited States has 
said: "In general, length of time is no bar 
to a trust clearly established to have once 
existed, and where fraud is imputed, length 
of time ought not to exclude relief. Prevost 
V. Gratz, 6 Wheat [19 U. S.] 481. Within 
What time a constructive trust wiU be 
barred must depend on the circumstances 
of the case. Boone v. Chiles, 10 Pet [35 
TT. S.] 177. There is no rule in equity which 
excludes the consideration of the circum- 
stances, and in a case of actual fraud, we 
believe no case can be found in the books, 
in which a court of equity has refused to 
give relief in the lifetime of either of the 
parties- upon whoni the fraud is proved, 
or within thirty years after it has been dis- 
covered or becomes known to the parties 
whose rights have been affected by it" 
Michoud V. Girod, 4 How. [45 XJ. S.] 561. 
Chancellor Kent said: "The defendant is 
charged with a breach of his trust, and with 
fraud in the execution of it. These charges 
formed an equitable bar to the plea of the 
statute, and they ought to have been fuUy, 
particularly, and precisely denied in the an- 



swer put in as an auxiliary to the plea." 
Goodrich v^ Pendleton, 3 Johns. Ch. 388. 
These authorities are decisive. The bar in- 
sisted upon by the defendants does not exist. 

We have not overlooked the other consid- 
erations bearing upon the subject, to which 
our attention has been called, by the learned 
coimsel for the complainants. We will brief- 
ly advert to them. First. If such a bar 
could arise in this case it could be only after 
the expiration of the statutory period, com- 
puting from the time of notice to the in- 
jured party. The biu^den of proving notice 
rests wholly upon the party alleging it 
Shannon v, . White, 6 Kich, Eq. 96; *Blair 
V. Bromley, 5 Hare, 558; Sears v. Shafer, 2 
Seld. [6 N, Y.] 268. Saying nothing of the 
sufficiency of proofs as to Amasa, Lucy, and 
Anthony Bunnel, in regard to which we ex- 
press no opinion. There is none whatever as 
to Alvah and Mrs. Bronk. Second. The 
remedy sought is in part, at least, to reach 
the real estate, covered by the trust deed, 
still in the hands of the defendants, either 
for the purpose of taking: it in specie upon 
the principle of election, or to have the trust 
executed upon it by Henry Stoddard or by 
another trustee, substituted in his place by 
reason of his unfaithfulness. If any part 
of the property has been transmitted into 
othei' property, or has gone into the hands 
of strangers, witn notice, the cestui que -trust 
can pursue it as far as it can be traced in 
our case, and as far as it has gone with 
notice in the other. And if, after it went in- 
to the hands of a bona fide holder, it was 
re-acquired by either of the defendants, the 
right to lay hold of it for the purposes of 
the trast at once recurred to the complain- 
ants, and may be enforced in this suit as a 
part of their remedy. These principles are 
applied in equity and in law. Oliver v. 
Piatt, 3 How. [44 U. S.] 401; Taylor v. 
Plumer, 3 Maule & S. 562, In this view the 
time necessary to create a bar by analogy 
would be twenty-one years. Third. If the 
vendors were deprived of their property by 
the joint fraud of Henry and Asa, the trans- 
actions of Asa with the vendors can afford 
Henry no protection. He must accoimt for 
the trust property as if those transactions 
had not occurred. Attwood v. Lloyd, 3 De 
Ges & J- 614; 1 Roh. (Va.) 120. As to him 
there can be no bar; in his case the princi- 
ple certainly does not apply. We prefer, 
however, to leave our discussion of this 
point wholly upon the ground first indi- 
cated, where we placed it 

We think the complainants ai*e entitled to 
a decree. The case will be referred to a mas- 
ter, and all other questions will await the 
coming in of his report 
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In re BUNSTEB. 

{5 Ben. 242; ^ 5 N. B. B. 82; 41 How. Pr. 406.] 

District Court, S. D. New York. June Term, 
1871. 

Bankruptcy — Discharge of Istoluntaky Bask- 
iiUPT — Certificate op Comformitt. 

An involuntary bankrupt may receive a dis- 
charge as well as a voluntary bankrupt, but is 
not entitled to it, or to a certificate of con- 
formity, unless his assets equal fifty per cent, 
of the debts proved, or he files the assent, in 
"writing, of a majority of his creditors in num- 
her and value. 

[In bankruptcy. In the matter of Henry 
B. Bunster, a bankrupt 

[By John Fitch, Register:] 

^ [This is a proceeding in involuntary bank- 
ruptcy. The proceedings in the cause are 
regular and according to law, up to and in- 
•cluding the return of the order to show cause 
why the above named bankrupt should not 
be discharged according to law. Several 
•creditors, who have duly proved their respec- 
tive claims, have filed notice of their ap- 
pearance by their respective attorneys, and 
■have a right to file specifications of their 
grounds of opposition to the discharge of 
«aid bankrupt within the time prescribed 
by the act. By the schedule, it appears 
that the debts from which the bankrupt 
seeks to be discharged, were contracted 
since January first, eighteen hundred and 
■sixty-nine, which brings this case within the 
provisious of the amendment to section thir- 
ty-three of the bankrupt act, approved July 
twenty-seventh, eighteen hundred and sixty- 
•eight, which reads as follows: "That the 
provisions of second clause of the thirty- 
third section of said act, shall not apply to 
the cases of proceedings in bankruptcy, com- 
menced prior to the first day of January, 
■eighteen hundred and sixty-nine, and the 
time during which the operation of the pro- 
visions of said clause is postponed, shall be 
extended imtil said first day of January, 
eighteen hundred and sixty-nine." And said 
■clause as amended July fourteen, eighteen 
hundred and seventy, reads as follows: "In 
all proceedings in bankruptcy, commenced 
after the first day of January, eighteen hun- 
dred and sixty-nine, no discharge shall be 
.granted to a debtor whose assets shall not 
be equal to fifty per centum of the claims 
proved against his estate upon which he 
shall be liable as the principal debtor, unless 
the assent in writing of a. majority in num- 
lier and value of his creditors to whom he 
shall have become liable as principal debtor, 
and who .shall have proved their claims, be 
filed in the case at or before the time of the 
hearing of the application for discharge." 
Several creditors have duly proved their 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

= [From 5 K B. R. 82. 5 Ben. 242, givea 
•only a synopsis of the register's opinion.] 



claims, amounting in the aggregate to the 
sum of thirty-two thousand and sixty-three 
dollars and eight cents, and the assets to ten 
thousand dollars, as appears by the certifi- 
cate of the assignee. The bankrupt has not 
shown that his assets equal in value, since 
the adjudication of bankruptcy, fifty per cent, 
of the debts proved against his estate as re- 
quired by law, or that they will do so. 

[Counsel for the bankrupt, upon all the 
proceedings in the case, applies for the usual 
certificate of conformity. He does not ofCer 
or tender the assent in writing of a majority 
of his creditors who have proved their 
claims, nor any of them, as is required by 
.said section thirty-three, neither does he ask 
for an adjournment of the order to show 
cause, but applies for a discharge and the 
usual certificate of conformity, and claims as 
a matter of law that said section thirty-three 
is not applicable to an involuntary case, and 
only applies to voluntary bankruptcy, and 
chat he is entitled to the certificate of con- 
formity without filing proof that his assets 
equal fifty per cent, or filing the assent of 
a majority of his creditors, both in number 
and value as req.uired by law. That the 
bankrupt, being an involuntary bankrupt, 
has the same right to apply, under section 
thirty-three as amended in eighteen hundred 
and sixty-eight, for a discharge as if he was 
a voluntary bankrupt That he having been 
declared a bankrupt by this court and hav- 
ing delivered up all his property and effects, 
both real and personal, to the assignee, he is 
entitled (the assignee not opposing) to his dis- 
charge. That any other construction of sec- 
tion thirty-three might be the means of trans- 
forming the statute from a liberal one to a 
very harsh one, inasmuch as it might put it 
into the power of a few of the principal cred- 
itors to utterly preclude the bankrupt from 
obtaining a discharge, although he had in 
good faith smrrendered all his effects to the 
assignee, and that in this case the bankrupt 
is entitled to his discharge without the con- 
sent of a majority of his creditor.s, or the 
payment of fifty per cent, in value as re- 
quired by section thhrty-three. The bank- 
rupt, by his counsel, not only declined to ask 
for, but positively refused an adjournment 
of the order to show cause to some futm'e 
day, which I was willing to grant in order 
that if the district court decides that said 
assent was necessary, the same, if possible, 
might be obtained. The bankrupt claims 
that he can apply at any futm-e time for per- 
mission to file the assent of his creditors to 
his discharge, and that his failture to do so 
on the retm*n day of the order to show cause, 
does not prejudice any of the proceedings 
already had, and may show assets equal to 
fifty per cent 

[I certify that in the course of the proceed- 
ings in this cause now pending before me, 
the following questions arose pertinent to said 
proceedings, and were stated and agreed to 
by counsel for the bankrupt and also by 
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counsel for creditors, and requested the usu- 
al certificate to the distx*ict court: I. Can an 
involuntary bankrupt apply for a discharge 
under any of the provisions of the bankrupt 
law? n. Is the thirty-third section of the 
bankrupt act as amended July twenty-sev- 
enth, eighteen hundred and sixty-eight, and 
July fourteenth, eighteen hundred and seven- 
ty, applicable to proceedings in involuntary 
bankruptcy? HI. Can an involimtary bank- 
rupt whose assets have been sxurendered to 
the assignee, but without proof that the as- 
sets equal or amount to fifty per cent, of the 
amount proved against his estate, be dis- 
charged without the assent of a majority in 
number and value of his creditors who have 
proved their debts, &c., as required by said 
section thirty-three of the bankrupt act as 
amended, having been filed in the case at or 
before the time of the hearing of the apphca- 
tion for discharge? IV. Can the certificate 
of conformity be granted in an involuntary 
case, when the assets do not equal fifty per 
cent, of the claims proved, which accrued 
subsequent to January first, eighteen him- 
dred and sixty-nine, and the bankrupt does 
not file an assent of the majority of his cred- 
itors who have proved their claims, &c., as 
required by the aforesaid section of the bank- 
rupt act as amended? V. Can a bankrupt 
who neither pays the fifty per cent, and 
who does not prove that his assets equal or 
amount to that sum, and who does not ten- 
der or file the required assent, apply again 
for a discharge under and by virtue of the 
order to show cause, unless the return day of 
the order to show cause has been adjourned? 
[The bankrupt act prescribes a particular 
and specific code of procedure or practice ■ 
which the bankrupt must comply with be- 
fore the question as to whether he is entitled 
to a discharge can be entertained by the 
court. In this case the bankrupt has com- 
plied with all the requirements of the bank- 
rupt act, with the exception of paying fifty 
per cent of the amomit of debts proved 
against his estate, or showing that they equal, 
or amount to fifty per cent, or filing an as- 
sent in writing of a majority in number and 
value of his ci'editors who have proved their 
debts to his discharge, without regard to the 
percentage which may be realized from his 
estate. That section thirty-three of the 
banlcrupt act expressly provides that a bank- 
rupt may be discharged if he files such an 
assent on or before the return day of the or- 
der to show cause why he should not be dis- 
charged; consequently, if he fails so to do, 
and his estate does not equal or amount to 
fifty per cent of the debts proved, the court 
cannot entertain his motion or application 
for a discharge. From the scope and tenor 
of the bankrupt act it appears to have been 
foimded upon the idea and principle, that un- 
fortunate debtors should be released from 
their pecuniary contracts (except those fraud- 
ulently contracted) by a general law, in con- 
formity to article one, section eight, of the 



constitution of the United States. Such a 
general law is the bankrupt act of congress, 
approved March second, eighteen hundred" 
and sixty-seven. Involuntary bankruptcy did 
not ori^ate with the act of congress, ap- 
proved March second, eighteen hundred and 
sixty-seven, as the state of New York has 
for years her statute enactments, whereby 
imprisoned and insolvent debtors were dis- 
chai'ged both from imprisonment and from 
their debts; the act entitled "an act to abol- 
ish imprisonment for debt and to punish 
fraudulent debtors," passed April twenty- 
sixth, eighteen hundred and thirty-one, and 
the several acts amending the same; the- 
Massachusetts insolvent laws, the English 
bankrupt act together with section one of 
the bankrupt law of eighteen hundred and 
forty-one, which act of eighteen hundred and 
forty-one took effect February first, eighteen 
hundred and forty-two, resembled, in this 
particular, the English bankrupt act 6 Geo. 
IV. c. 16. By the act of eighteen hundred 
and forty-one, it was provided that any per- 
son so declared a bankrupt at the instance of 
any creditor, may petition the coui't &c., and 
upon complying with the provisions of the- 
act of eighteen hundred and forty-one, was 
discharged in the same manner as the in- 
solvent who applied by petition, from all 
debts which "shall not have been created in 
consequence of a defalcation as a public of- 
ficer, or as executor, administrator, guardian 
or trustee, or while acting in any fiduciary 
capacity." The practice as to the commence- 
ment of proceedings under the act of eight- 
een hundred and forty-one, and also under 
the act of eighteen hiindred and sixty-seven 
were different in voluntary and involimtary 
cases Tip to the adjudication; then they were 
xmited in both manner and form of procedure, 
and to the manner of application for dis- 
charge. In this district, under the act of 
eighteen hundred and sixty-seven, both classes 
of cases have uniformly been granted the 
same relief, no distinction having been made. 
The inference is fair, that had congress in- 
tended to take, by virtue of section thirty- 
nine of the bankrupt act the property of an 
insolvent dividing it among his creditors 
and not have afforded him any relief and de- 
nying him a discharge, similar to the one 
given to a voluntary bankrupt from his- 
debts, that an express provision refusing 
such a discharge would have been contained 
in- the act. But we are not left to doubt or 
conjecture on that point, neither must we 
decide the question by implication, as sec- 
tion thirty-two of the act of eighteen him- 
dred and sixty-seven, in providing for a dis- 
charge under and by virtue of the act uses- 
the words, "the bankrupt" thus, by the ordi- 
nary acceptation of the words, includes both 
a voluntary and involuntary bankrupt The 
discharge in form, as set forth in section 
tMrty-two of the act of eighteen hundred 
and sixty-seven, in describing the bankrupt^ 
also in reciting the proceedings had, uses the 
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■words, "on. Tvhicli day tlie petition for adju- 
dication "was filed by or against him;" the 
■words "or against" are in parenthesis, there- 
by clearly indicating that the "words "or 
iigainst" "were put in the act for the express 
purpose of sho"wing that a person against 
■n'hom a petition in banknaptcy had been 
filed "was entitled to a discharge, the same as 
one by whom a petition had been filed by 
himself. The words "on his own applica- 
tion," when taken in connection wilh sec- 
tions thirty-six and thirty-seven, all seem to 
tend to the conclusion, that after the adjudi- 
cation, the practice and relief, as to both vol- 
untary and involuntary proceedings, should 
be the same, subject, however, to the provi- 
sions of section thirty-nine of the act. In re 
Clark [Case No. 2,800], and In re Dibblee 
[Id. :i,SS4], seem to be decisive on this point 
^nd are in accordance with the uniform prac- 
tice of the United States district com-ts 
throughout the United States, an involimta- 
ry as well as a voluntary bankrupt may ap- 
ply for a discharge. Gazz. Bankr. (2d Ed.) 
134; [Bump, Bankr. (3d Ed.) 214.] * It was 
the avowed determination of congress, in 
passing the bankrupt act, to destroy and 
eradicate tlie unjust, oppressive and improp' 
er system which had become so prevalent, 
and an evil too grievous for honest men to 
bear, by which insolvent debtors could, im- 
der state laws, pay whom they choose, and 
-cheat and defraud all others. By means of 
<;onfessions of judgment, conveying, ti-ans- 
ferring real estate or assignments, mortgages 
on real and personal property, and other 
means, prefer their friends, and render the 
administration of the laws for the collection 
of debts, a mere farce. But now all is chan- 
ged since the passage of the bankrupt act, 
which has suspended the state insolvent laws, 
ipso facto, as soon as it took efEect Com. y, 
O'Hara, Bankr. Reg. Supp. xix.; Van Nos- 
trand v. Barr, 2 N. B. R. 154; Perry v. 
Langley [Case No. 11,006]; JMartin v. Berry, 
37 Cal. 208; Corner v. Miller, 1 N. B. R. 98. 
No preference can be given to relatives or 
friends; each creditor who proves a claim 
shares with the other creditors, all receiving 
their pro i-ata share alike. This is just and 
equitable, and in accordance with the true 
principles of justice and equity, of which all 
honest men approve. 

[The views of the bankrupt's counsel in this 
case are not sound. Bankrupts are no worse 
off if their property is equally divided, than 
they would be if (as in this case) it had been 
taken on execution by a creditor, upon a 
judgment in a state court. It is better for 
the bankrupt that his nroperty be equally 
distributed, and he be discharged by assent 
of his creditors, (as he probably would be) 
for creditors are usually lenient when an 
insolvent is honest, (and usually sign the as- 
sent to his discharge when requested to do 

' [This citation is from the case as reported 
in 41 How. Pr. 406.] 



so), than to be left hopelessly insolvent, and 
not relieved by the decree of this comt. I 
fail to see any jubt or valid ground upon 
which a bankrupt can be discharged without 
complying with the requirements of section 
thirty-three as amended; and I also fail to 
see any legal grounds upon which the case, 
Repplier v. Bloodgood, 1 Sweeney, 34, was 
decided. The coxurt in that case held, that an 
involuntary bankrupt could not apply for a 
discharge, and says "section thirty-five of the 
act declares void aU securities or contracts 
made or given in order to induce any credit- 
or to forbear opposing the application for dis- 
charge of the bankrupt. But in this involun- 
tary proceeding, taken by a creditor against 
the bankrupt, there is not, nor can there be 
any application for discharge of the bank- 
rupt. The statute provides no method or 
means whereby a bankrupt can apply for a 
discharge in a proceeding hostile to him, in- 
stituted by a creditor. In this respect, as 
well as others, the United States law differs 
from the English banliiupt statutes." In this 
respect Judge Fithian, who delivered the 
opinion of the court, mistook the tenor and 
effect of the English bankrupt law in pro- 
ceedings to be taken for the discharge of the 
banki'upt, and in any proceedings which may 
be instituted against a banknipt under the 
English banki'uptcy act of eighteen hundred 
and sixty-nine, must be had under section 
forty-eight and forty-nine of the act, whether 
the proceedings have been instituted by or 
against a bankriipt, and are similar to the 
proceeding under section thirty-three of the 
bankiTipt act, part one, adjudication in bank- 
ruptcy, of the English bankrupt act of eight- 
een hundred and sixty-nine. 32 and 33 Vict, 
c. 71. "An act to consolidate and amend the 
law of bankruptcy" contains similar provi- 
sions in regard to proceedings in cases of in- 
voluntary bankruptcy, &c., to section thirty- 
nine and forty of our bankrupt act. The Eng- 
lish banki'upt act applies for tlie most part 
to cases of involuntary bankruptcy. In sec- 
tion thirty-three of the bankrupt act as 
amended, the following words occ"ur, to wit: 
"In all proceedings in bankruptcy." It is dif- 
ficult to perceive ho.v a com-t can construe 
that sentence so as to annul and ignore the 
word "all," and confine the privilege of a dis- 
charge to voluntary banki'upts alone. The 
section, as a whole, and the sentence afore- 
said, is unmistakable and precludes the idea 
of any distinction between voluntary and in- 
voluntary proceedings, or that it denies to the 
involuntary bankrupt the relief afforded to 
the voluntary bankrupt That would be a 
hardship, and leave the bankrupt, where the 
state laws do, an insolvent, after the taking 
of his property by execution, and deny him 
the relief afforded by the banknipt act, 
which was intended as a palliation for the 
harsh remedy of involuntary bankruptcy. 
The bankrupt act is two fold in its operations, 
it being an insolvent as well as a bankrupt 
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act It has the same scope and efiEect as an 
insolvent law as the state acts had, and acts 
upon the same cases and persons, suspending 
the state insolvent laws as per article six, 
section two of the constitution of the United 
States. 

[An involuntary bankrupt has few, if any, 
of the equities in his favor which can tie 
-claimed by a voluntary bankrupt One of the 
elements of fraud in bankrupt proceedings, as 
set forth by Judge Blatchford, in Re Lowen- 
steln [Case No. 8,574], is, that the involuntary 
bankrupt has not done what he should have 
done, i. e., filed his petition in bankruptcy. 
The law, by adjudicating him bankrupt L'as 
determined his status, and by virtue of such 
adjudication he has been forced to do what 
he should have done of his own free will. 
That his property has been taken forcibly 
only shows that the law has been compelled 
to use force to compel him to do his duty. 
The bankrupt cannot question the propriety 
or justice of the law in having compelled him 
to do his duty. Instead of its being a reason 
in favor of, it is rather a reason against his 
discharge. As the law magnanimously over- 
looks his delinquency in not filing his peti- 
tion—as the law requires— and provides that 
he may nevertheless receive a discharge, if 
he will only comply with the same terms 
that are required of a voluntary bankrupt, 
he should gladly comply with and accept the 
same, not as a right, but as a favor granted 
him, thus giving him a legal, but not a moral 
release from his pecuniary obligations. It 
has ever been a cardinal rule of moral hon- 
esty, that a debtor cannot be released from a 
moral obligation to pay a debt except upon 
the payment of the same, or in some way or 
manner satisfying the creditor; nothing else 
can exonerate the conscience of the debtor, 
or discharge the moral obligation created by 
contracts between man and his f eUow-man. 

[I am clearly of the opinion that if an ad- 
journment is not had upon the retm-n day of 
the order to show cause, &c., no further 
proceedings can be had under or by virtue 
of that order; and if, upon that day, the 
bankrupt fails to show the payment of the 
fifty per cent., or that his property and ef- 
fects were equal to fifty per cent of the 
claims proved against his estate, upon which 
he shall have become liable as principal 
debtor upon the debts created since January 
first eighteen hundred and sixty-nine, or 
unless the assent in writing of a majority in 
number and value of his creditors to whom 
he shall have become liable as prtocipal 
debtor, and who shall have proved their 
claims, be filed in the case at or before the 
time of the hearing of the application for 
discharge. In construing and admhiistering 
the act, courts should be guided by the judi- 
cial decisions and precedents founded upon 
the enactments of a similar nature, by the 
courts of England and of the various states 
of the United States; also follow the rules 
as laid down in the elementary works upon 
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the construction of statutes. IJa doing so 
they give form, force and solidity to judicial 
proceedings, as well as carry out the evi- 
dent intention of the law makers. Any other 
rule would create the most interminable con- 
Eusion, conflict of authority and of decisions, 
-the same as have arisen under the ill-di- 
jested and imintelligible code of procedure 
of this state— and entail upon the whole 
country the curses hiflicted by the code of 
procedure, and the conflicting decisions there- 
on by the coiurts of this state, a calamity 
which all who are required to construe and 
administer the bankrupt act should endeavor 
to avoid. I. I decide that an involuntary 
bankrupt who has complied with all the pro- 
visions of the bankrupt act, can apply for 
and receive a discharge the same as a vol- 
untary bankrupt n. That section thirty- 
three of the bankrupt act as amended July 
twenty-seventh, eighteen himdred and sixty- 
eight and July fomrteenth, eighteen himdred 
and seventy, is applicable to proceedings in 
involuntary bankruptcy, m. That an invol- 
untary bankrupt although having assets, and 
those assets having been duly siu-rendered to 
the assignee, but not amounting to or being 
equal to the required fifty per cent, of the 
claims proven against his estate, is not en- 
titled to a certificate of conformity, unless 
the bankrupt before, on, or at the time of 
hearing of the application for discharge, ten- 
der or file the assent in writing of a majori- 
ty In number and value of his creditors to 
whom he shall have become liable as prin- 
cipal debtor, and who shall have proved 
their claims, as required by section thirty- 
three of the bankrupt act, as amended, rv. 
That a certificate of conformity cannot be 
granted in an involuntary case where the 
debts accrued subsequent to .January first, 
eighteen hundred and sixty-nine, and when 
the assets do not amount to fifty per cent of 
the claims proved, and also the bankrupt 
does not, upon the hearing of the application 
for discharge, tender or file an assent in 
writing of the majority of his creditors, in 
numbers and value, to whom he shall have 
become liable as principal debtor, and who 
have proved their claims in accordance with 
section thirty-three, as amended. Y. That in 
case an involuntary bankrupt does not ten- 
der or file the assent, or show by the return 
of the assignee, the payment of, or that his 
property and effects amount to, equal", or will 
pay fifty per cent so as to comply with sec- 
tion thirty-three of the act as amended, the 
certificate of conformity cannot be granted, 
and that unless an adjournment is had, all 
the proceedings under the order to show 
cause faUs, and the bankrupt is virtually 
out of court and can only be reinstated or 
relieved by the court in its exercise of its 
general common law and equity jm-isdiction 
conferred upon it by article three, section 
two, of the constitution of the United States. 
[This case brings up the question as to the 
discharge of an involuntary bankrupt under 
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the provisions of tlie bankrupt act. As yet 
tliere has not been any express adjudication 
by any of the United States courts as to the 
true meaning and intent of section thirty- 
three of the act, as amended; and as the 
superior court of this city, at general term, 
has decided that an involuntary banlirupt 
cannot be discharged at all, and that inas- 
much as the counsel for the bankrupt is so 
decidedly of the opinion that an involuntary 
bankrupt is entitled to a certificate of con- 
formity and a discharge, upon the produc- 
tion of the certificate of the assignee that the 
banlirupt has surrendered to the assignee all 
his property as required by the banla-upt act, 
and without the payment of fifty per cent, 
or assets equaling fifty per cent, &c., and al- 
though his assets do not amount to or equal 
fifty per cent, &c., &c., the counsel for the 
bankrupt makes this application in good 
faith, firmly believing that his views are 
correct The several counsel for the oppos- 
ing creditors also claim that they are correct 
in entertaining the opposite view of the 
act All desire that the district com-t should 
pass upon the question.] * 

BLATCHFORD, District Judge. I concur 
fully in the five conclusions of the register, 
except that I do not decide that the bank- 
rupt, when out of court, in the case put in 
the fifth conclusion, can be reinstated or re- 
lieved by the court 
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Case No. S,137. 

BimBAiSrK V. HAMilOND et al. 

[3 Sumn. 429.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 
1838. 

Fraudulext Convetasces — Notice of Fkaudu- 
i-ENT Grantee. 

Bnrbank was the assignee of a mortgage, 
made by Josiah H. Hammond to Dresser, at 
Portland, on the 27th of July, 1835, of certain 
real estate in ilas<!achusetts. This mortgaire 
was put on record 28th of August 1835. In the 
mean time, by a deed dated 18th August, and 
recorded 22d August 1835, Josiah H. Ham- 
mond conveyed the premises to his brother, 
Stephen, absolutely, in fee. On the same 18th 
August, the following memorandum of agree- 
ment was signed by Josiah and Stephen: "The 
said Stephen agrees to hold a deed, in trust of 
a certain portion of real estate in Rosbury, and 
to sell the same as soon as possible, and to pay 
to the order of Josiah all the debts, which were 
created in building the houses, as soon as the 
said Stephen shall receive pay for said houses; 
and to pay such other just demands as shall 
be presented." Held, that, under the circum- 
stances, and notwithstanding the denials in 
the answers, Stephen had full notice of the 
mortgage to Dresser; that the deed to Stephen 
was not a conveyance bona fide to a purchaser 
for a valuable consideration, but a conveyance 

* [From 5 N. B. R. 82.] 

^ [Reported by Charles Sumner, Esq.] 



upon trust for the grantor, and to be executed,, 
as he should direct and countermandable at 
his will; and as against creditors and prior 
purchaser, fraudulent and void. 

[In equity. Bill by David Burbank to an- 
nul an alleged fraudulent conve3'ance. De- 
cree for complainant] 

The plaintiff was the assignee of a mort- 
gage made by the defendant Josiah H. Ham- 
mond, to Asa Dresser, on the 27th of July, 
1835, of certain real estate in Roxbury, Mas- 
sachusetts, which was then subject to a mort- 
gage to one Caleb Parker, Jun, The mort- 
gage to Dresser was to secm-e the payment 
of a promissory note for $3,063.62 in six 
months, with interest It was recorded in 
the registry of deeds of Norfolk county, on 
the 2Sth of August 1835. In the mean time, 
to wit, by a deed dated the ISth of the same 
month and year, Josiah H.Hammond convey- 
ed the premises to his brother Stephen Ham- 
mond, absolutely, in fee, for the asserted con- 
sideration stated in the deed of $2,800, with 
covenants of general warranty. This deed 
was recorded in the registi-y on the 22d day 
of the same August, and of course before 
the prior deed to Dresser was recorded. On 
the same ISth of August the following mem- 
orandum of agreement was signed by Josiah 
H. Hammond and Stephen Hammond. "This 
agreement made this eighteenth day of 
August, 1835, by and between Stephen 
Hammond and Josiah H. Hammond, both of 
Roxbm-y, eoomty of Norfolk. Said Stephen 
Hammond agrees to hold a deed, in trust 
of a certain portion of real estate in Rox- 
bury, and to sell the same as soon as possi- 
ble, and to pay to tbe order of Josiah H. 
Hammond all the debts which were a-eated 
in building the houses, as soon as the said 
Stephen Hammond shall receive pay for 
said houses, and to pay such other just de- 
mands as shall be presented." The agree- 
ment was witnessed by Jonathan M. "Wai-ren, 
the brother-in-law of Josiah. This agi-ee- 
ment was not put on record. The bill 
charged, that the deed to Stephen was fraud- 
ulent, with ftiU notice of the mortgage to 
Dresser, and upon secret trusts in favor of 
Josiah H. Hammond. It sought for a dis- 
covery, and prayed that other and fm-ther 
security might be given by Josiah to the 
plaintiff, and for general relief. 

The answer of Josiah H. Hammond admit- 
ted the intention on his part to give a priority 
to the deed to Stephen Hammond, in order 
to defeat the mortgage to Dresser, which, it 
asserted, was given upon a purchase of east- 
ern lands, in which he was imposed upon 
and defrauded by Dresser; and that the 
plaintiff was a party to or had knowledge of 
the fraud, and was not a bona fide pm'chaser 
of the mortgage. Of tliese facts there was 
no proof. The answer then stated the mort- 
gage to Parker, the building of houses on the 
lands, which, it asserted, were not paid for; 
but that debts were due to the workmen 
and to Stephen therefor. It fm-ther stated, 
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tliat on the ISth of August, Josiali, being de- 
sirous to remove from Roxbury, and Steplien 
owning half a farm in Rutland, subject to a 
mortgage of $250 and interest, and also an- 
otlier small tract of land in Rufland, and be- 
ing desii-ous of a comfortable support of 
their parents and "sister, entered into an 
agreement, (a copy of which was annexed 
to the answer,) that Stephen should sell Jo- 
siah those lands for ?1,250, to be paid for in 
three years from October then next, Josiah 
agreeing to provide for and to take good 
care of their parents and sister, then resid- 
ing on the farm, dming their lives. It was 
then added to the agreement; "And if the 
said J. H. Hammond shall fail of the fol- 
filraent of the payment of $1,250, this agree- 
ment shall be of none efCect." It then pro- 
ceeded to state that about the 18th of the 
same month, Josiah, being still greatly in- 
debted to Stephen as aforesaid, and to other 
persons, about $4,000 for labor and supplies 
for tlie buildings, proposed and agreed with 
Stephen, to convey to him the houses and 
lands subject to tlie mortgage to Parker, up- 
on trust, to hold as security for the amount 
due to Stephen, and to sell as soon as may 
be, and apply the proceeds, first to pay the 
workmen and 'others who had advanced la- 
bor and materials for the buildings; for 
which amounts, when ascertained and ad- 
justed between them and Josiah, the lattei- 
was to draw orders on Stephen, to be by 
him accepted and paid; then to pay Josiah's 
debts to Stephen for advances, &e., and the 
residue, if any, to apply to the payment of 
sums due from Josiah to Stephen for -the 
Rutland lands. The answer of Stephen as- 
serted that he, in good faith and for the sake 
of obtaining payment of the sums due to 
him, agreed to accept such conveyance from 
Josiah, subject to Pai-ker's mortgage, and 
upon the trusts aforesaid; and that in pur- 
suance thereof, the conveyance was made 
to him on the 21st of August, 1835, and he 
caused it to be recorded on the 22d of the 
same month. He denied all notice and 
knowledge of the mortgage to Dresser. And 
Josiah also denied, that he ever communi- 
cated any information thereof to Stephen, 
until long after the execution of the convey- 
ance to him. Stephen also said, that, after 
the making of the conveyance to him, he 
took possession of the premises, and expend- 
ed divers sums of money thereon, and has 
been obliged to pay Parker interest on the 
mortgage to him, and taxes, of w^hich he an- 
nexes an account. And he also stated, that 
he had adjusted some of the claims of the 
workmen, and had paid one order of Josiah, 
according to the trust. Both of the defend- 
ants admitted the written declaration of trust 
and agi*eement ah-eady referred to. as having 
been entered into at the time of their agree- 
ment, and of the conveyance .to Stephen. 

Mr, Greenleaf, for plaintiff, 
Bartlett and Fletcher, for defendants. 
4FED.CAS. — 4A 



STORY, Circuit Justice. The questions, 
arising in the case, are: (1.) Whether Ste- 
phen, at the time of the conveyance to him, 
had any notice of the mortgage to Dresser.. 
If he had, it is perfectly clear, that he must 
be postponed to the claim of the plaintiff, 
as assignee of that mortgage. Notwith- 
standing the denials of the answer of both 
of the defendants, I am strongly disposed 
to believe, that Stephen had full notice- 
The very object of the conveyance to him, 
as avowed by Josiah, was to defeat the 
mortgage of Dresser, upon grounds, which 
must now be ^ken to be mere pretences. 
John M. Warren, the brother-in-law of 
Josiah, admits, that he knew of this mort- 
gage, and that he told Josiah, that if he 
conveyed the estate, it ought to be to some 
one, who knew nothing about Dresser's claim 
upon it. And Warren asserts, that he was 
present, when the transaction took place be- 
tween Stephen and Josiah. It is manifest, 
that it is a family concern; and the very 
nature , of" the trusts and circumstances of 
the case afford very strong presumptions, 
that all the parties present knew, or had 
reason to know, that the object was to de- 
fraud or to delay creditors. The trusts were- 
secret and unavowed. The deed was abso- 
lute, with warranty. It was intended to- 
hold out false lights to the public. The 
agreement respecting the Rutland estate has- 
nothing to do with the case-^o as to help> 
the matter. Looking at the terms of the 
agreement, it would seem to be intended 
as a mere pretence and cover, and not as a 
bona fide transaction. 

(2.) Whether the conveyance can be treat- 
ed as a conveyance bona fide to a purchaser 
for a valuable consideration. There is no- 
pretence to call it a pm'chase. It was a 
mere conveyance upon trust for the grantor^ 
It is attempted to set up pai'oi trusts beyond 
those stated in the written agreement of 
the 18th of August. But that is contrary 
to the statute of frauds of Massachusetts- 
respecting trusts (act of 1783, c. 3, § 7), whichi 
on this point is substantially like the Eng- 
lish statute of frauds of 29 Car. II. c, 3,. 
§§ 7, 9. We must take the trusts, there- 
fore, to be those, and those only, whicli are- 
in the written agreement. What are they?' 
Plainly, of the loose and most indefinite 
nature. The trusts are to seU the estates, 
and pay to the order of Josiah all the debts 
incurred for building the houses, and tO; 
pay such just demands as shall be presented. 
Not one word is said about ani^ '^ebts due- 
to Stephen being specially paid; and no- 
debts were to be paid, except by order of 
Josiah. It is plain, therefore, that the whole 
trusts were for the benefit of Josiah, con- 
trollable by him and recoverable by him. 
They were seci-et, undefined trusts, the ef- 
fect of which was to lock up the property 
against all his creditors, and to enable hinn 
to defeat the mortgage of Dresser in particu' 
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lar. No creditors, as such, were parties 
to the deed; none could claim under it. It 
is clear, upon, principle as well as upon 
authority, that trusts of this nature are 
eountermandable at the mere will of the 
grantor. The cases of Wallwyn v- Coutts, 
3 Mer. 707, 3 Sim. 14; Garrard v. Lord 
Lauderdale, 3 Sim. 6; and Acton v. Wood- 
gate, 2 Mylne & K. 492, are directly 
in point The caso, then, must be taken 
exactly as if it were a subsequent convey- 
ance of Josiah H. Hammond upon ti'usts 
for himself alone, and to be executed as he 
should direct. Under such cS'cumstances, it 
is clear, that it cannot prevail against prior 
purchasers from him, or prior creditors of 
him. As to the expenditures of Stephen 
Hammond; they were all made after Dres- 
ser's mortgage was registered, of which by 
law Stephen must be presumed to have con- 
structive notice,— at least from the time of 
the registration. My opinion is, that the 
deed to Stephen is fraudulent and void, and 
was originally designed to defraud creditors 
and prior purchasers. The plaintifiE is at 
once a creditor and a purchaser in the sense 
of the rule. The conveyance ought to be 
declared to be null and void, as a fraud up- 
on creditors and purchasers; and Stephen 
ought to be decreed to execute, in due form 
of law, a release of his title under the said 
conveyance to the plaintiff; and he, and his 
heirs and assigns, ought to be perpetually 
enjoined not to set up or assert against the 
plaintiff, or his heirs and assigns, any title 
thereto under the said conveyance. 
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Case Wo. 2,138. 

In re BURGH. 
[10 N. B. R. (1874) 150.] ^ 
District Court, W. D. Michigan. 
Bankruptcy — Petition — Sdfficiesct. 
A petition was filed against B. to have him 
adjudged a bankrupt, June 25, 1874, the order 
to show cause being made returnable July 2, 
1S74. At the hearing the debtor's attorney ob- 
jected to the petition on the ground that it con- 
tained no allegation that the petitioning cred- 
itor constitiited one-fourth in number and one- 
third in value of B.'s creditors. At the time 
of filing the petition, neither the creditor, his 
attorney, nor the court, had reliable informa- 
tion whether the ameaidments to the bankrupt 
act had been approved or not. The court held 
that this case did not rest with those cases 
provided for in the act, when the petition hav- 
ing been filed by one creditor, before the law 
took effect, and no order of adjudication passed, 
time is to be given for other creditors to unite 
in the petition; that this provision relates only 
to cases commenced before the amendment 
took effect; and as the petitioning creditor does 
not, in fact, constitute one-fourth in number 
and one-third in value of the creditors of the 

^ [Reprinted by permission.] 



alleged bankrupt, no amendment of the petition 
can be made. Petition dismissed. 
[Cited, but not followed, in Re McKibben, 
Case No. 8,859.] 

[In bankruptcy. Petition by a creditor of 
Thomas F. Burch praying an adjudication of 
bankruptcy against him. On the retm-n day 
of the order to show cause, Burch moved to 
dismiss the petition, and the motion was 
granted.] 

WITHEY, District Judge. A creditor's 
petition was filed June 25th, the order to 
show cause being returnable this 2d of July, 
1874. The debtor now appears by his attor- 
ney, and takes objection to the petition that 
there is no allegation that the creditor con- 
stitutes one-fourth in number and one-third 
in value of Burch'.s creditors. At the time 
of filing the petition neither the creditor, his 
attorney, or tlie court, had information 
whether the amendments to the bankrupt 
act [June 22, 1874; 18 Stat 178] had been ap- 
proved or not The last newspaper informa- 
tion threw doubt on the question whether the 
amendatory act would be approved; the next 
day information came that the bill was ap- 
proved June 22d, and this proves to be relia- 
ble. The petition is in conformity to the 
law and forms heretofore governing, and 
hence contains no allegation as to the num- 
ber and value of creditors who petition. 
There is no attempt to comply with the 
amendatory act. Since the amendments 
took effect a debtor cannot be adjudicated 
bankrupt unless one-fourth in number and 
one-third in value of his creditors unite in 
the petition, and therefore it would seem es- 
.sential to make a prima facie case by the 
petition as to that material and substantial 
fact, before the com*t can acquire jurisdiction 
to grant an order to show cause. The lan- 
guage of section 39 is: "Shall be adjudged 
a bankrupt on the petition of one or more of 
his creditors, who shall constitute one-fourth 
thereof, at least, in number, and the aggre- 
gate of whose debts, provable under this act, 
amounts to at least one-third of the debts so 
provable." It is nece,ssary to jvirisdiction 
that the petition allege that those petition- 
ing constitute the requisite number and val- 
ue. It is conceded that the one creditor who 
petitions does not . constitute such number, 
hence there is nothing upon which an amend- 
ment can be based to bring the ease within 
the requirement of the law. If the petition- 
er in fact constituted one-fom-th in number 
and one-third in value, I should say the peti- 
tion could be amended by the necessary alle- 
gation to that effect because then it would 
be, in fact on the petition of the required 
number and value, lacking only the formal 
allegation. It is contended that this case 
re,sts with those cases provided for in the 
act, where the petition having been filed by 
one creditor before the law took effect, and 
no order of adjudication pas,sed, time is to 
"be given for other creditors to unite in the 
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petition. But this is a misapprehension of 
the intention of such provision, for it relates 
only to cases commenced before the amend- 
ments tools effect. A substantial averment 
is wanting in this petition, to fi"''© jurisdic- 
tion. Petition dismissed. 
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Case No. 2,139. 

BUBGH T. DOWIiING. 

[5 Cranch, 0. C. 646.P 

Circuit Court, District of Columbia. March 
• Term, 18i0. 

E.Epj,EVix — Action on Bond — ^Pboof. 

Upon a replevin bond, the plaintiff may re- 
cover, although there has been no judgment 
for a return of the property; but the plaintiff 
must show that he has sustained damage by 
the plaintiff in replevin not prosecuting his writ 
with effect. 

Debt on replevin bond, for not prosecuting 
the writ with effect, for not retiuniing the 
property, and for not paying the costs. The 
plaintiff, [Fielder] Bmrch, was a constable, 
and had taken certain goods in execution to 

satisfy a debt due by to . They 

were replevied by one Isabella Martin, who, 
with the defendant [William Dowling] and 
another, executed the bond, in the penalty of 
?75, for which this suit was brought Both 
parties appeared at the retiu:n of the writ of 
replevin, and, the defendant having laid a 
rule on the plaintiff to declare by the rule- 
day, the cause was continued until the next 
term, (namely, March term, 1838,) when the 
plaintiff was non-pross'd on the rule, and 
judgment was rendered against the plaintiff 
for costs, but no judgment was entered up 
for a return of the property, nor any avowry 
or suggestion for a retm-n filed by the de- 
fendant. Whereupon, the present suit was 
brought, and the breaches assigned are, that 
the plaintiff in replevin did not prosecute her 
writ with effect, did not return the goods, 
and did not pay the costs. 

Mr. Hoban, for defendant, contended that 
the plaintiff could not recover without show- 
ing a judgment for a return, and prayed the 
court so to instruct the jury; and cited 7 
Wheeler [Cr. Cas.] 594; Moore v. Shield 
[Case No. 9,775]. 

Mr. Bradley, for plaintiff, cited Smith v. 
Hazel [Id. 13,055]; McDaniel v. Fish [Id. 8,- 
744]; Dias v. Freeman, 5 Term K. 195; 7 
Wheele r [Gr. Cas.] 569. 

THE COURT (THBUSTON, Circuit Judge, 
absent) refused to instruct the jury as prayed 
by Mr. Hoban. 

Mr.' Bradley then contended that the plain- 
tiff was entitled to recover the whole amoimt 
of the debt mentioned in the execution, what- 
ever might be the value of the goods seized; 
or that the presumption is tbat the oflScer 

^[Reported by Hon. William Cranch, Chief 
Judge.] 



took enough to satisfy the debt, and casts 
the bm-den of proof on the defendant to 
show the contrary. 11 Geo. n. c. 19. 

But THE COURT said that the plaintiff 
must show that he sustained damages by the 
plaintiff's not prosecuting her replevin with 
effect; and must show the amount of his 
damages. Verdict for the plauatiff, $43.13. 
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Case Wo. 2,140. 

BURGH et al. v. SPAULDING. 

[2 Cranch, C. C. 422.]* 

Circuit Court, District of Columbia. Oct. 
Term, 1823. 

Witness— DisQDAUFicATioN fok IJiterest — Evi- 
dence OF Monet Paid — CrifiCK Patarle to 
Bearer. 

1. It is no disqualification of the plaintiff's 
witness, that he is a surety in the plaintiff's 
administration-bond. 

2. Bank-checks, drawn by the plaintiff, pay- 
able to bearer, and paid by the bank, are not, 
of themselves, evidence of money paid to the 
defendant. 

[Followed in Boyd v. Wilson, Case No. IJoLj 

At law. This was an action [by Samuel 
Burch and others] to recover money overpaid 
by the plaintiffs' intestate, who was clerk of 
the house of representatives of the United 
States, to the defendant's intestate, who was 
one of the oflBcers of the house. The plaintiffs 
offered to examine Benjamin Burch as a wit- 
ness. The defendant [R. Spaulding] objected 
that he was interested, being one of the sure- 
ties of the plaintiffs in their administration- 
bond, and also a smrety in Dougherty's official 
bond as clerk of the house, so that whatever 
the plaintiffs would recover in this action 
would increase the assets of his estate, which 
was largely indebted to the United States. 

THE COURT (MORSELL, Cu:cuit Judge, 
absent) overruled the objection. 

The plaintiff offered in evidence sundry 
checks drawn by Dougherty, as clerk of the 
house, in favor of Spaulding, or bearer, 
which were paid by the bank, and charged 
to Dougherty in his account with the bank. 

But THE COURT (THRUSTON, Circuit 
Judge, contra) decided that the checks were 
not evidence to the jury of payment of mon- 
ey to Spaulding. 

NOTE [from original report]. Motion for a 
new trial overruled at December term, 1824. 
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Case Wo. 2,141. 

BiraCEXiE T. The TAPPERHETEN. 

[31 Nile, Reg. 73.] 

District Court, S. D. New York. August, 1826. 

Shipping — Title axd Sale of Vessel — Pakol 
Evidence — Admikalty Jdkisdiution — Foreign 
Seamen. 

[1. One having neither the actual nor "con- 
structiTe possession of a vessel, nor the right of 
possession, cannot transfer a good title thereto.] 

[2. A power of attorney authorizing a person 
to receive a vessel from her commander, and to 
sell her, does not give the right to sell the ves- 
sel until possession is delivered.] 

[3. Instructions to the master of a vessel, 
executed at the same time with a power of at- 
torney to another to receive and to sell her, 
and referred to in a previous contract in rela- 
tion to the vessel, may be received to elucidate 
the meaning of the parties to the power of at- 
torney.] 

[4. Where a voyage of a foreign ship is broken 
up in a port of the United States, its courts will 
take cognizance of the claims of the forei^ sea- 
men, and administer, as nearly as practicable, 
that justice to which they would be entitled at 
home.] 

[See note to Bueher v. Klorkgeter, Case No. 
2,083.] 

[In admiralty. Libel in rem by Burckle 
Brothers & Co. against the ship Tapperheteii 
for supplies and repairs. Decree for libel- 
ants.] 

Anthon, for libelants. 
Hoffman, for ship, officers, and crew. 
K. Emmet, for consul general of the repub- 
lic of Colombia. 

This vessel arrivefl at this port on the 
eleventh day of June last. She is document- 
ed as belonging to Michaelson & Benedict of 
Stockholm. She left Sweden on the twenty- 
sixth day of June, one thovisand eight hun- 
dred and twenty-five, with a Swedish reg- 
ister, and all the papers necessary to con- 
stitute her the exclusive private property of 
Swedish subjects. She sailed from Europe, 
bound to Carthagena, a port in the republic 
of Colombia. She entered and cleared from 
that port as a Swedish vessel, arrived and 
entered at the port of New York, in that 
character, and remains here with all the orig- 
inal evidences of Swedish title, in the exclu- 
sive possession, and under the exclusive con- 
trol, of the agent of the Swedish owners. 
She is now libelled in court for provisions 
and necessaries furnished at the instance of 
her commander, since her arrival in this port; 
and if she be what she is represented and 
appears to be, she is undoubtedly liable for 
these claims. 

^ Under ordinary circumstances I should 
not think it necessary to look farther into 
the title or character of this vessel, than the 
documents to which I have referred, but 
should consider them settled and establish- 
ed according to the rules and principles upon 
wbich courts of admiralty are known to pro- 
ceed. The consul general of the republic of 
Colombia has, however, interposed a claim 

* [Name of judge not given.] 



on behalf of his government, -founded on an 
alleged transfer of this vessel by Moses 
Isaacs on the seventeenth day of July last. 
It has, therefore, become proper to examine 
by what authority Mr. Isaacs undertook to 
transfer this vessel, and what have been the 
effects of bis acts. By the evidence and pa- 
pers before the court, it seems that some- 
time previous to the month of June, one thou- 
sand eight hundred and twenty-five, the ves- 
sel in question became the subject of a ne- 
gotiation between the Swedish owners 
Michaelson & Benedict, and B. A. Goldsraidt 
& Co. of London. We are not furnished with 
the means of imderstanding fuUy the natm*e 
and extent of this negotiation, but that por- 
tion of it which is disclosed win be best un- 
derstood by an examination of the documents 
and correspondence, in the order of their 
dates. We have nothing that tends to eluci- 
date or explain the transaction anterior to 
the seventh of Jime, one thousand eight hun- 
dred and twenty-five. On that day, we find 
a paper executed by B. A. Goldsmidt & Co. 
referring to an agreement, which had been 
concluded between the officers and crew of 
the ship Tapperheten and Count Yan Kogen, 
and undertaking and engaging to provide the 
commander, officers and crew of the said 
ship, who sail from a port in Sweden, with 
a passage from a port in Colombia back to 
Europe, without any expense to them. Th<i 
fulfilment of this agreement by Goldsmidt 
is guaranteed by Michaelson & Benedict in 
another instrument bearing the same date. 
Then follows another paper, executed on the 
same tenth of June, by Michaelson & Bene- 
dict, entitled a power of attorney, author- 
izing Messrs. B. A. Goldsmidt & Co., or 
their assignees, to receive the ship Tapper- 
heten, at the hands of the commanding of- 
ficer, against their own. receipt, or that of 
their assignees, and declaring that Gold- 
smidt & Co. are at full liberty to dispose 
of the ship as their legal property. At the 
same time Michaelson & Benedict issued 
their instructions to the commander of the 
ship, directing him to proceed to England, 
and request of Messrs. Goldsmidt & Co. 
directions where and to whom he should de- 
liver the ship, and to procure, before the 
delivery of the ship, letters of credit, for 
the sending home of that part of the ci'ew 
who, after the expiration of their contract, 
do not wish to remain in America, and to- 
demand from Goldsmidt & Co., or their as- 
signees, a due and legal receipt for the de- 
livery of the ship. Goldsmidt & Co. did not 
receive or accept the ship in England; .but 
under date of the 3rd of May, 1825, directed 
the commander to proceed to the port of 
Carthagena in the republic of Colombia, and 
to deliver the vessel to the person, who 
might be stated in a letter to be addressed 
to him by -their agent, S. Liedorsdorf. On 
the arrival of the ship at Carthagena, the 
commander is referred by S. Liedorsdoi-f, in 
his letter dated 19th of June, 1825, to Mr. 
M. Isaacs, and requested to take his dii'ec- 
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tlons in relation to lier, Air, Isaacs also 
produced. . to the commander the power of 
aitoniey from jMichaelson & Benedict to 
Go'ldsmidt & Co., with an endorsement there- 
on, authorizing him, the said Mr. Isaacs, on 
his order, to receive the said ship. Upon the 
production of this authority, the commander 
of the ship tendered her to Mr. Isaacs, and 
offered to surrender her to him, upon his 
coiAplying with the conti-act of Messrs. Gold- 
smidt, and the instructions of Messrs. Mi- 
chaelson & Benedict, in relation to the of- 
ficers and crew of the ship. These condi- 
tions, air. Isaacs said, he was not then pre- 
pared to fulfil. In this state of uncertainty 
and perplexity, the commander remained 
with his ship at Carthagena, from Novem- 
her, one thousand eight himdred and twenty- 
five till March eighteen hundred and twenty- 
six. It was then proposed by Messrs. Lie- 
dorsdorf and Isaacs that she should pro- 
ceed to New York, and Mr, Isaacs entered 
into a written assurance or engagement, 
under date of the sixth of March, that the 
stipulations in the contract of Messrs. Gold- 
smidt, and the instructions of Messrs. Mi- 
chaelson & Benedict, should then be com- 
plied with. On the twenty-seventh of March 
accordingly, the commander set sail from 
Carthagena for New York, and arrived there 
on the eleventh of June last Here at least, 
in pvirsuance of the reiterated contracts and 
assurances of Goldsmidt and his agents, the 
commander o¥ this ship had a right to an- 
ticipate a termination of his embarrass- 
ments; but all again ended in delusion and 
disappointment After having been detained 
five months at Carthagena, by the agents 
of Goldsmidt, and made a voyage from 
thence to New York, for their convenience, 
and at their solicitation, all his just expecta- 
tions are again defeated. Mr. Isaacs, un- 
der date of the first of July, informs him 
that he has neither the means nor the power 
to comply with his own engagement en- 
tered into at Cartliagena, nor with the origi- 
nal contract of his principals j and thus the 
master of the ship, with four hundred men, 
are abandoned in a distant and a foreign 
land, without resources of any kind, and 
in the actual want of daily subsistence. 

Mr. Isaacs, throughout this very singular 
and extraordinary transaction, distinctly rec- 
ognizes the claims of the commander, and the 
conditions upon which alone this vessel could 
be delivered to him, and yet claims the right 
to transfer and deliver her to a third party 
before he has complied with them, before he 
has put himself in a situation, or established 
his own right to receive her. This could only 
be done by a compliance with the engage- 
ments of his principals, and the terms xipon 
which the vessel was to be delivered. Hav- 
ing never consummated his own right to the 
delivery or the possession, it was futile and 
absiurd to demand a delivery of the posses- 
sion to a third party. But a more serious dif- 
ficulty to the farther progress of Mr. Isaacs 
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Is disclosed in the communication. He states 
that, under the date of the 13th of May, 
he has been instructed by Messrs. Gold- 
"smidts to "have nothing farther to do with 
her (the vessel) or her crew," and in referring 
to the letter of Mr. Goldsmidt we find that 
he is instructed to consider his engagements 
in their affairs at an end, Mr. Isaacs there- 
fore finds it necessary to take new ground. 
He disclaims being the agent of Messrs. Gold- 
smidts, but resolves to act, as he terms it, in 
his own individual capacity, and in his own 
right demand a surrender of the ship. He 
can no longer act, he says, as the agent of 
the Messrs. Goldsmidts in the execution of 
their contract, or in the fulfilment of any of 
their stipulations in relation to the vessel; 
but as an individual will exercise the right to 
transfer her to whom he pleases. In pursu- 
ance of this intimation, in his letter of the 
1st, Mr. Isaacs accordingly, on the 17th of 
July, informs the commander that he has 
transferred the vessel to the Colombian gov- 
ernment "You will, therefore, be pleased," 
he says, "to understand yourself with the 
agent of the said government in every matter 
relating to the ship;" by which he meant no 
doubt, that the master should supplicate the 
agent of that government for subsistence, 
and for a compliance with obligations and 
duties which Groldsmidt and his agent* not 
the Colombian government, were bound to 
fulfill and perform. This was adding insult 
to injm-y, and having thus multiplied and 
aggravated the evils connected with this af- 
fair, he suddenly departs for Europe without 
making a provision of any sort for the sup- 
port and subsistence of four hundred men, 
who had been engaged in this unprofitable 
service by his principals, and brought into 
this port by his own delusive promises, A 
more reprehensible disregard of the obliga- 
tion of contracts and assm-ances will not oft- 
en, I trust, be presented to this com*t, 

What had the commander of this ship to 
do with the Colombian government or its 
agent? He had no contract with either to 
supply his daily wants, to pay o£E his crew, 
and send them home. Goldsmidt had en- 
tered into such a contract in Europe, and 
Isaacs himself entered into another with the 
commander at Carthagena, to the same ef- 
fect. To them he had a right tp look for 
support and indemnity. He was neither re- 
quired nor authorized to look elsewhere. 
This transaction is distinguished by so much 
inconsistency, irregularity, and want of punc- 
tuality, to say the least of it, that I hardly 
know in what light to view it And it is not 
the least extraordinary feature in it that the 
Goldsmidts, in their correspondence with 
Isaacs, and in the face of thdr solemn con- 
tract, should state that it does not belong to 
them to provide for the disbm'sements which 
the crews may require, and that he, Isaacs, 
must have nottiing to do with them. Amidst 
all these perplexities, the commander of the 
ship seems to have acted with great judg- 
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ment, with consummate prudence, and •with I 
a high and scrupulous regard to the safety of 
those under his command, to the laws of his 
country, and the interests of his owners. 
He held fast to the property, and most right- 
fully refused to sm-render it, but in conformi- 
ty to his instructions, and on a compliance 
with the contracts between the parties. He 
held it thus, until by due and legal process, 
it was taken into the custody of this com-t, 
where it now is, to answer all just and legal 
claims against it. 

I have stated the facts connected with this 
transaction, as they are proved by the docu- 
ments and the testimony before the comrt. 
Under these circumstances Mr, Isaacs has at- 
tempted to transfer this vessel to the consul 
general of the government of Colombia. In 
whatever capacity ^Ii: Isaacs may have at- 
tempted to make this transfer, whether in 
his own individual capacity, or as agent, the 
act was futile and nugatory. He could trans- 
fer nothing, for he had nothing to transfer. 
He had neither the actual nor constructive 
possession of the vessel. He had never at- 
tained the right of possession, and had not a 
shadow of title to the property. Mr. Isaacs, 
at all events, could have no better claim or 
title to this ship than his principals, Gold- 
smidt & Co. They never had a title that 
wo\ad be sustained by any judicial tribunal, 
or recognized in any commercial country. 
They never had a bill of sale, or any instru- 
ment that amounted to a conveyance of title, 
upon any known principle of law. The reg- 
ister was never transferred or changed, pos- 
session of the ship was never delivered or 
surrendered in any manner, and never was 
intended to be, but upon conditions which 
have never been complied with. The only 
document or paper Goldsmidt & Co. ever re- 
ceived from jMichaelson & Benedict was not 
a biU of sale, or a conveyance of the title, 
but a power of attorney, so entitled by them, 
and so in fact and form. By this power of 
attorney, they were authorized to receive the 
vessel from the commander, and, having re- 
ceived her, to sell her. They could not re- 
ceive her until the commander was ready 
and willing to deliver her, and if they did 
not receive her, they certainly could not sell 
her, A previous delivery to them was es- 
sential to their right to sell. Delivery of pos- 
session is always a very important and es- 
sential ingredient in the title to a ship. 
Wherever it is possible to be made, it is nec- 
essary to the perfection of the title, even 
where there is a regular and formal convey- 
ance. In this case, not only no delivery oi 
the possession, either actual or symbolical, 
has ever been made, but has been uniformly 
and peremptorily refused imtil the terms of 
the original instructions were fulfilled. 
Without a delivery of the possession, no title 
whatever could pass, no right or authority of 
any kind over the vessel could be exercised, 

by virtue of any document in the possession 
of Goldsmidt & Co. 
The power of attorney to Goldsmidt, and 



the instructions to the commander, were 
dated and executed at the same time, viz., 
the tenth of June, eighteen himdred and 
twenty-five, and, if not actually parts of the 
same instrument, may undoubtedly be re- 
ceived to explain and elucidate the meaning 
of the parties. These instructions are 
framed in refei-ence to the contract entered 
into by Goldsmidt & Co. on the 7th of June, 
and explicitly forbid the commander to- de- 
liver the ship, but upon a compliance with 
the terms of that conti-act, which terms are 
repeated in the instructions. These instruc- 
tions have been obeyed,— the intentions of 
the owners have been fulfilled,— the delivery 
of the vessel has been refused, and the want 
of it, has in my judgment, rendered ineffec- 
tual and wholly inoperative the only instru- 
ment upon which the claim of Goldsmidt or 
his agent is founded. To test the title to 
this vessel, let us suppose that Michaelson 
& Benedict, like Goldsmidt & Co., had be- 
come imfortunate; to whose creditors would 
this property be adjudged? Most indubita- 
bly and necessarily, to Michaelson &Benedict 
The register, and all the usual evidences of 
title, standing in their name, coupled with 
the actual and tmimpaired possession, is aU 
that is requisite to constitute in them a good 
and valid title to the ship. Nothing has 
been done in pursuance of the agreements 
between the parties in reference to this ship. 
The power to receive, and the instructions 
to deliver, remain unexecuted, !ind the vessel 
is in the same state as when she left Sweden. 
If the vessel had ever been delivered to 
Goldsmidt & Co., they might, in execution of 
the power of attorney to them, have sold and 
transferred her; but, never having received 
her, their authority has never been consum- 
mated, and they could exercise no power 
over her. It follows, of course, that their 
agent Isaacs derived none from them; and 
unless he can shew that a delivery has been 
made to him, as the agent authorized to re- 
ceive her, his transfer, whatever may be its 
operation, as between the Colombian govern- 
ment and Goldsmidt & Co., can have no 
effect whatever upon the other parties, 
Michaelson & Benedict. This view of the 
question admits Mr. Isaacs to have been the 
agent of Goldsmidt at the time the transfer 
was made by him, but he was not. All his 
powers had been revoked before the 17th 
July. On that day he had no power to re- 
ceive, and therefore could have none to 
transfer, the vessel. His pretended individ- 
ual right is not worthy of animadversion. I 
am clear, therefore, that the claim of the 
Colombian government cannot be main- 
tained, but must be rejected. 

This vessel then being the private property 
of Messrs. Michaelson & Benedict, merchants 
of Stockholm, is, as I have before stated, lia- 
ble for necessaries furnished her in this port, 
and she is ordered to be sold according to 
the prayer of the libelants. Since the filing 
of the libel in this case, the seamen have pre- 
sented and filed claims for wages. This 
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court, in conformity to the establislied rule 
of the courts of admiralty in this country, is 
always cautious in taking cognizance of the 
claims and disputes of the crews of foreign 
ships. As a general rule, they are referred 
for redress to the laws and tribimals of their 
own country. Where, however, by accident 
or from necessity, the voyage is broken up 
or tex'minated here, we entertain their com- 
plaints, and, as nearly as practicable, admin- 
ister to them that justice to which they 
would be entitled at home. If they have en- 
tered into contracts there, in relation to their 
service, we endeavor to carry them into 
effect, as far as we can, according to their 
letter or their spirit. In this case, a contract 
is produced, entered into in due form, before 
the proper authorities in Sweden, and I shall 
adopt that contract as my guide, in decree- 
ing wages to the crew, and compensation to 
the persons named in it. The commander 
of this ship is bound to return the men under 
his command to their own country. Michael- 
son & Benedict, the owners, have guaranteed 
the contract of Goldsmidt, to provide means 
to enable the oflGlcers and crew to return to 
their own country. Out of the property 
then, in the hands of the comrt belonging to' 
these parties, it is fit and proper that this 
provision should be made, if the proceeds of 
the sale prove sufficient. In contemplation 
of such an order, I directed an estimate to be 
made of the probable expense of transport- 
ing the officers and crew to Sweden. It was 
furnished by the officers, and when it came 
in, I referred it to the clerk and two mer- 
chants to be examined and reported upon. 
The clerk associated to himself J. W. 
Schmidt, Esq.., consul of his Prussian majes- 
ty, and Pederson, Esq., the Danish 

consul, resident in this port. The estimate 
furnished by these gentlemen exceeds in 
amount that of the officers. Of the two, I 
shall adopt the latter, with some modifica- 
tion. It will be seen that I have now set- 
tled all the principles presented by this case. 
The detailed allowances, appropriated to the 
various objects of supplies and necessaries, 
wages of the seamen, and expenses of ti-ans- 
portation home, will all be particularly set 
forth and specified in the decree- to be en- 
tered in conformity to this decision. 



Case No. S,14S. 

BURDBLL et al. v. DBNIG- et al. 

[2 Fish. Pat. Gas. 58S.p 

Circuit Court, S. B. Ohio. Oct Term, 1865. 

Patents — Reissue — Effect ojt Prick Assign- 
ment — Construction of Assignment — In- 
fringement — Damages — ^Proof — Right to Sell 
Patented Article — Revocation — Cosstkoc- 
TioN OP Contract. 
1. A reissue does not enure to the benefit of 

a prior assignee. He takes by ratification, not 

by enurement. 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



2. "Where B. owned the right to Franklin 
county, under Singer's patent and Wilson's 
patent, and sold to L. the right to use and sell, 
in said county, "Singer's patent sewing ma- 
chines, as mentioned in the patent granted to 
I. M. Singer, August 12, 1851'*— HeitZ: That 
this was a clear assignment of all the rights 
which B. had in the Singer machine under 
either patent. 

[See Day v. Stellman, Case No. 3,690; Steh- 
bins Hydraulic Elevator Manuf g Co. v. 
Stebbins, 4 Fed. 445.] 

3. The words "as mentioned in the patent 
granted to I. M. Singer, August 12, 1851," are 
merely used as descriptive or for identification, 
and do not refer to the peculiarities claimed in 
that patent. 

4. Where the plaintiff, as proof of damages, 
exhibited to the jury a machine containing his 
improvement, in connection with other parts 
covered by other patents, or belonging to the 
public, and offered no testimony to show what 
proportion his mechanism bore to the other 
parts of the machine— fl'fZfZ: That the jury 
could not be left to grope in the dark to obtain 
such light as they could, and that the plaintiff 
was entitled, at most, to nominal damages only, 

[As to the measure of damages in patent 
cases, see note at end of case.] 

5. Where an inventor has invented only an 
improvement, and there is a violation of his 
exclusive right to use that improvement in con- 
nection with the invention of others, or, in con- 
nection with a machine previously known and 
used — ^in either case — his damages must be 
limited to the value of his improvement, in 
connection with the other elements of the ma- 
chine. 

6. Where B. contracted with C. to give to 
the latter the exclusive right to sell machines 
within a certain territory, C. agreeing to make 
certain returns and to pay certain royalties, and 
O. proceeded, in good faith, to execute the con- 
tract, but subsequently failed, to such' an ex- 
tent, that a court of equity would have re- 
scinded the contract—ffcW: That B. could not 
revoke tie contract, at his option, by notice 
to 0. 

7. Even if 0. be regarded as the agent of B., 
there was such an interest vested in C. as ren- 
dered the contract irrevocable at the will of B, 

8. Where a contract between B. and C. pro- 
vided that, in any prosecution for a violation 
of a patent, the costs and expenses were to be 
borne equally by both parties, but that no suit 
was to be instituted without the consent of 
both parties— SeW: That although C. could 
not institute a suit, he might terminate one, 
and that a settlement with an infringer, made 
by him in good faith, would be valid as against 
B. 

9. Although the owner of a territorial right, 
under a patent, might declare his intention of 
making a close monopoly of his right, yet, if 
he, by contract, authorized an agent to sell ma- 
chines without limit, there could, by no possi- 
bility, be a close monopoly on the part of the 
owner of the right or his assignees — ^while such 
a contract was in existence — ^whieh would give 
them a right to damages on the principle of 
profits. 

10. Where the plaintiff proved that he design- 
ed to maintain a close monopoly, and the de- 
fendant, by his evidence, destroyed the possi- 
bility of a close monopoly, the burden of proof 
shifted again to the plaintiff, and it became 
incumbent upon him to prove a license price, 
and, in the absence of such proof, he was en- 
titled to nominal damages only. 

[At law. Action by WiUiam Burdell, D. 
M. Smith, and. S. T. Smith against Augustus 
IT. Denig and William Lee for damages for 
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mfringement of patent. There was a ver- 
dict for plaintififs, and defendants moved to 
set aside the verdict, " and for a new trial, 
•which motion was granted.] 

William Burdell, in 1851, bought of the as- 
signees of the patent [No. 7,776] granted to 
Allen B. Wilson, November 12, 1850, for an 
•"improvement in sewing machines," the ex- 
clusive right under said patent for Franlilin 
county, Ohio. About the same time, he pur- 
chased the right for the same county, under 
the patent [No. 8,294] gi'anted to Isaac M. 
Singer, August 12, 1851, also for improve- 
ments in sewing machines [reissued October 
3, 1854 (No. 278)]. The patent of Wilson 
was, in 185G, surrendered and reissued in 
two divisions [No. 346, January 22, 1856; No. 
414, December 9, 1856], but the sm'render 
and reissue were made by the patentee with- 
out the knowledge or consent of Burdell. In 
1857, Bm'dell made the following conveyance 
to one J. Payne Lowe, who, in the same 
year, assigned it to I. M. Singer & Co., of 
NeAV York. "In consideration of the sum of 
eighty dollars, to me paid by J. Payne Lowe, 
the receipt whereof is hereby acloiowledged, 
I do hereby assign, transfer, and set over to 
the said Lowe, his representatives and as- 
signs, the exclusive right to use, and sell to 
others to be usod, in the county of Franklin, 
in the state of Ohio, Singer's patent sewing 
machines, as mentioned in the patent grant- 
ed to Isaac M. Singer, dated August 12, 1851, 
together with the right to have the said ma- 
chines delivered to be used, or sold to be 
used, in the said county of Franklin, in the 
State of Ohio. William Bm-dell." 

In March, 1860, Sarah Burdell, acting for 
her father, William Burdell, entered into the 
following contract with Haldeman Crary, of 
Columbus, Ohio, it being conceded that this 
was, in effect, the contract of William Bur- 
dell: "Article of agreement made and en- 
tered into this thu-teenth day of March, 1860, 
between Sarah Bm'dell, of the county of 
Franklin, in the state of Ohio, and H. Crary, 
of the .same county— witnesseth: 1. That 
said Sarah Burdell does hereby authorize and 
empower the said Crary, for the full term of 
i'our years and eight months, or from the 
■date hereof imtil the twelfth day of Novem- 
ber, 1864, as fully and completely as she 
might do herself had not this agreement been | 
•entered into, to sell and use, and to grant 
±0 others the right to use, in the said county 
of Franklin, A. B. Wilson's sewing machine, 
so known and denominated, for sewing cloth 
and other fabrics, patented November 12, 
1850, and rei.ssued January 22 and December 
9, 1856; and also the sewing machine pat- 
ented by I. M. Singer, together with all the 
improvements which have been made al- 
ready, or shall hereafter be made in the 
.same, without additional cost, and also all 
other sewing machines, of every name- or 
description, to -which the said Sarah may 
have any right, and over which she may 
have power to exercise any conti'ol what- 



ever; and the said Sarah hereby covenants 
and agi'ees with the said Crary that, dm-ing 
the said term of four years and eight months, 
she will not .sell or use, or gi-ant to others the 
right to sell or use, in the said county of 
Franklin, the sewing machines aboA'e speci- 
fied, or any other of any name, kind, or de- 
scription, without the consent of said Crary. 
2. That the said Crary agi'ees to make out 
and deliver to the said Sarah Burdell, or her 
authorized agent or attorney, on the first 
day of each and every month, a full and 
accm*ate report of all sales of sewing ma- 
chines of every name, kind, and quality made 
by him or his agents, during the preceding 
month, stating the first cost of such ma- 
chines in the purchase of the same from the 
manufacturers or their agents until ready for 
shipping, exclusive of freight or other inci- 
dental charges; also the price at which such 
machine was sold by the said Crary or his 
agents, and stating also the difference be- 
tween the said first cost of the said machines 
and the prices at which the same wei*e .sold 
—on which difference for the preceding 
month, on the first day of each month when 
the said report is delivered as aforesaid, 
the said Crary agrees to pay the said Sarah 
Bm-dell, or her authorized agent or attorney, 
thirty-five per centum during the first six 
months from the date hereof, and forty per 
centum thereafter, or until the twelfth day 
of November, 1864: Provided, ho-wever, that 
if the said per centage, for any one month 
dm'ing the fix.st four months from the date 
hereof, should not amount to the sum of 
seventy-five dollars, the said Crary agrees 
to make it up to the full sum of seventy-five 
dollars; and the said Sarah agrees that, for 
any such deficiency or difference between the 
said per centage and the said sum of seventy- 
five dollars, the said Crary may reimburse 
himself out of the fir.st excess of the said 
percentage, over one hundred dollars, after 
the expiration of the said four months from 
the date hereof. 3. It is also agi'eed by the 
said Sarah Burdell and the said Crary, that, 
in any prosecution of an injunction to re- 
strain or prevent the sale or -use of any sew- 
ing machine in the said county of Frank- 
lin, In violation of the right, power, and au- 
thority hereby vested in the said Crary to 
sell or use such machine in said county, and 
in the pro.secution of any suit at law for 
the recovery of damages for the sale here- 
after, or for the use of any such sewing ma- 
chine hereafter sold, the costs and expenses 
of any such proceedings at law or in equity 
shall be borne equally by the said Sarah 
and the said Crary, each paying one-half 
of such costs and expenses, and each .shar- 
ing equally, that is, each being entitled to 
one-half of the net amount recovered in any 
such proceeding at law or in equity: Provid- 
ed, that no such injunction shall be applied 
for, or any such suit at law instituted with- 
out the consent of both parties to this agi*ee- 
ment— Provided, also, that, for the pm'pose 
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of prosecuting any sucli suit at law that 
may be agreed upon by the partie.s hereto, 
the power and authority herein vested in the 
said Crary, shall remain and continue in full 
force and effect after the expiration of said 
term of four years and eight months— Pro- 
vided, also, thal^ in any suits or proceedings 
xit law or in equity, which the said Sarah 
may see fit to institute, on account of the 
use hereafter of any sewing machines hereto- 
fore sold, the said Crary shall not be required 
to defray any portion of the costs and ex- 
penses, or be entitled to any share of the 
Jimount so recovered in any suit or proceed- 
ing so instituted as last aforesaid by the said 
Sarah. 4. It is agreed that the first report 
of sales herein provided for, shall be made on 
the first day of May next, and shall include 
all sales of sewing machines from this date 
tmtil the said first day of May. Witness our 
hands and seals this thirteenth of March, 
1860. Sarah Bm-dell, H. Crary. In pres- 
ence of Franklin Gale." 

In October, 1860, Sarah Burdell served up- 
on Crary a notice revoking this contract, and, 
^ in January, 1861, Biu:dell sold an interest in 
the territory to his co-plaintiffs. The de- 
fendants were manufacturing knapsacks and 
other accoutrements in the Ohio penitentiary, 
under a conti-act for the use of convict labor, 
and, in the course of such manufacture, em- 
ployed four Singer machines, one Battelle 
machine, and two Grover & Baker machines. 
The Singer machines were purchased in 1861 
from I. M. Singer & Co., in New York, and 
these, 33 well as the Battelle machine, were 
provided with what is known as the "wheel 
feed." In October, 1861, the plaintiffs 
brought an action at law against the defend- 
ants for- the recovery of damages accruing 
since January, 1861, from the use of these 
machines; and the day after the service of 
the writ, the defendants obtained from 
Crary a release of all damages. In the dec- 
laration, it was averred that the reissues 
enured to the benefit of William Burdell, 
but, upon a former trial, Burdell was offered 
as a witne.ss to prove that he had ratified 
the surrender. The court (SWAYNE, Cir- 
cuit Justice, and LEAVITT, District Judge,) 
held that an assignee of a patent did not 
take the benefit of a reissue, obtained after 
the assignment to him, by enm-ement, but 
that he must ratify the surrender, and that 
such ratification must be proved affirma- 
tively. They also held that proof of ratifica- 
tion could not be made under an allegation 
of enurement. A juror was, therefore, with- 
drawn, and the plaintiffs wei'e allowed to 
amend their declaration, and to aver ratifica- 
tion. At the .subsequent trial, it was insisted 
by the defendants, that the conveyance to 
J. Payne Lowe exempted the Singer ma- 
chines (upon which the greater part of the 
work was done) from all liability to BurdeU; 
that the contract to Crary could not be re- 
voked by Burdell, and that the release given 
Crary to the defendants was a good defense 



to the action; and that, in any event, the 
Crary contract destroyed the presumption of 
a close monopoly, and, in the absence of 
proof as to a license fee, entitled the plain- 
tiffs to nominal damages only. The court 
charged in accordance with the prayer of 
the defendants, but the jury found a ver- 
dict for the plaintiffs with ?6,200 damages. 

S. S. Fisher and A. F. Perry, for motion. 
R. B. Warden and C. D. Coffin, contra. 

Before SWAYNE, Circuit Justice, and 
LEAVITT, District Judge. 

SWAYNE, Circuit Justice. This was an 
action brought to recover damages for the 
infringement of a patent, the title to which 
had become vested, by successive assign- 
ments, in the plaintiffs. The matter in con- 
troversy was the feeding mechanism invent- 
ed by A. B. Wilson, and covered by his 
patent, which patent, as already remarked, 
had passed, by a series of assignments, to the 
plaintiffs. The plaintiffs proved the use, by 
the defendants, of several machines involv- 
ing this mechanism. They proved further, 
that it was the announced purpose of one 
of the plaintiffs, who had assigned to the 
others, to reserve to himself a close monop- 
oly as it regards the rights transferred to 
him by assignment, in respect to Franklin 
county, the locality to which the assign- 
ment related. They proved the amount of 
profits which had been made by the defend- 
ants by the use of the machines which they 
were proved to have used, involving the 
mechanism in question; and the plaintiffs ex- 
hibited to the jmy a machine involving this 
mechanism as evidence of the extent to 
which a portion of the entire machinery used 
by the defendants belonged to Burdell, and 
was covered by his patent No further evi- 
dence was given upon the subject 

The defendants relied upon several de- 
fenses, among them an assignment by Wil- 
liam Burdell to J. Payne lK)we, of an ex- 
elusive right to use and sell the Singer ma- 
chines within Franklin county; and they 
proved, by Dr. Ide, that nearly aU the work 
to which the controversy related, and out 
of which nearly all the profits in question 
were made, was done upon the Singer ma- 
chines. They proved a contract between 
Burdell and one Crary, and insisted that that 
contract was still in force, and that it re- 
pelled the idea of a close monopoly, on the 
part of the plaintiffs, in respect" to Franklin 
county. They proved also what they claimed 
to be an accord and satisfaction under that 
contract And they claimed, as a further de- 
fense, that the plaintiffs not having proved 
the value of the feeding mechanism in the 
machines which had been used, as compared 
with the other portions of the machines in 
question, the plaintiffs could recover only 
nominal damages. The jury found a verdict 
for $6,200; and a motion has been made to 
set aside that verdict and grant a new trial. 
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We will consider the reasons whicli have 
been presented, and the arguments which 
we have heard in support of and against 
this motion, in the order in which they were 
discussed. 

First, as to the assignment to J. Payne 
Lowe. It was insisted, at the trial, on the 
part of the plaintiffs, that that assignment 
related to the Singer machine as it was made 
xmder the patent of 1851; and that that pat- 
ent was different, and described a different 
machine from that described by the reissued 
patent of 1854. 

The proof, in the first place, was the dep- 
osition of Stoops, that, from the outset— the 
emanation of the first patent— there has been 
no difference whatever, as regards the feed- 
ing mechanism of the Singer machine. The 
question was put to him: 

"State how far the feeding mechanism of 
the No. 2 Singer sewing machine, as it has 
been constructed, corresponds with the feed- 
ing mechanism described in the patent to 
Isaac M. Singer of August 12, 1851." 

Ans. "No substantial difference of the feed- 
ing mechanism of the sewing machine, from 
the beginning to the present time, has been 
made." 

TVe understand that answer to cover two 
points. 1. That there has been no differ- 
ence made as regards the invention with ref- 
erence to the feeding mechanism of this ma- 
chine—no change made from the outset. 2. 
That there has been no change made in the 
mode of constructing the machine as regards 
that mechanism; and we understand it to 
imply very clearly, also, that the machine 
has been constructed uniformly ui conformity 
with the description contained in the patent 
of 1851, as well as in conformity with the 
description contained in the patent of 1854. 
Further testimony upon this subject was 
given by Skardon. He stated that he had 
been an agent for these sewing machines for 
a long time, and that the machines had been 
uniformly, in this respect, consti-ucted in the 
same way. 

"We do not construe this instrument with 
the same stringency that is applied to it by 
the plaintiffs' coimsel. We think that the 
language used— "as mentioned in the patent 
of 1851"— was employed merely for the pur- 
pose of identifying the machine, and that it 
had no reference whatever to any peculiar- 
ity in the description contained in that pat- 
ent. We think that, upon the whole testi- 
mony, there can be no doubt that the Singer 
machine as produced upon the trial, and the 
Singer machine as used by these defendants, 
was the Singer machine mentioned in the 
patent of 1851; and that this paper is a 
dear assignment of any right of Burdell to 
J. Payne Lowe to use that machine within 
the territory in respect to which the plain- 
tiffs claim an exclusive right under the Wil- 
son patent. It is not necessary to discuss 
the other view relating to this subject, which 
was adverted to in the course of the argu- 
ment upon this point, and that is, the light 



thrown upon this contract by the circum- 
stances smTOunding the parties at the time 
the contract was entered into. We are sat- 
isfied, looking at the paper, without ref- 
erence to the circumstances surrounding th& 
parties when the contact was made, that 
the conclusion we have arrived at, as to- 
its construction, is the proper one— that it 
simply refers to the machinei, without ref- 
erence to any particular description; and 
we are satisfied that the proof given upon this- 
subject falls within the terms of this con- 
tract; and that it was clearly shown, by the 
evidence, that the Singer machine, which 
was used by the defendants, was the ma- 
chine covered by this arrangement executed; 
by Burdell. That being the case, the Singer 
machines had nothing whatever to do with 
the conti'oversy between these parties, and 
should have been wholly laid out of view. 
The proof given by Dr. Ide (and there was- 
no other proof upon the subject— it stood un- 
conti-adicted), that nearly all the work was 
done upon these machines, from which near- 
ly all- the profits were derived, conducts us 
to the conclusion that, in this respect, the „ 
verdict of the jiury was grossly erroneous— 
that the amount was by far too large; and,, 
that, in that particular, the verdict was 
against the evidence in the case. 

There is another matter relating to this 
subject, to which it is proper to refer, in; 
connection with the state of the proof. As 
before remarked, the plaintiffs, in making 
out their case, exhibited a machine contain- 
ing the mechanism in regard to which the- 
plaintiffs have an exclusive right, and con- 
taining also many other elements of great 
importance, if not equaling or surpassing 
in importance the particular mechanism 
which was claimed by him. Now, no testi- 
mony was given to show what proportion 
that mechanism bore to the other portions 
of the machine, and the jvu^ were left to- 
grope in the dark to reach such conclusions 
as they, in the absence of the light of any 
other evidence upon the subject, might be able 
to attain. We suppose that, in that state of the 
case, the plaintiffs were entitled, at most, to> 
nominal damages only. It was incumbent 
upon them to have given specific evidence to 
the jux-y, or at least that upon which the jury 
would have been warranted in forming a 
conclusion as to the extent and value of their 
claim. The supreme com-t, in the case of 
New York City v. Ransom, 23 How. [G4 U. 
S.] 488, decided that: 

"Where a plaintiff is allowed to recover 
only 'actual damages,' he is bound to fur- 
nish evidence by which the jury may assess- 
them. If he rest his case, after merely prov- 
ing an infringement of his patent, he may 
be entitled to nominal damages, but no more. 
He can not call on a juiy to guess out his 
case without evidence. Actual damages must 
be calculated, not imagined, and an arith- 
metical calculation can not be made without 
certain data on which to make it." 
And the court say further: "It was said,. 
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in tlie case to wlaich we have referred (Sey- 
mour V. McCormick, 16 How. [57 U. S.] 483), 
'actual damages should be actually proved, 
and can not be assumed as a legal inference 
from facts' which afford no data by which 
they can be calculated. In order to jBlnd out 
the plaintiff's loss or damage, the jury were 
allowed to infer that the defendants have 
saved all the money indicated by the com- 
parative powers of the engines with and 
without the improvement; and, after having 
made this inference, they may presume that 
the defendants would have paid this amount 
to the plaintiff for the use of his improve- 
ment." 

It strikes us that this case is not unlike 
that put in Seymour v. McCormick [supra], 
of Stimpson's patent tm-n-out for railroads. 
Suppose, in a case of that kind, the plaintiff 
should exhibit in evidence a section of the 
road embracing his turn-out, and should 
prove also the entire amount of profits made 
by the railroad, and should leave the case 
to the jury, that they might infer, and cal- 
culate, and judge, from their ideas of the 
value of the turn-out, the share of profits 
which the plaintiff would be entitled to re- 
cover. 

We think this case faUs within the same 
category. It was incumbent upon the plain- 
tiffs to prove the amount of damages to 
which they were entitled, and the defendants 
were entitled to hear that testimony, with 
opportunity to cross-examine the witiiesses 
who testified upon the subject The exhi- 
bition of the machine itself is not such evi- 
dence as entitled the plaintiffs to anything 
more than nominal damages. It is weU set- 
tled by the case of Seymour v. McCormick, 
that where an inventor has invented only 
an improvement, and there is a violation of 
his right imder his patent to use that im- 
provement in connection with the invention 
of others, or in connection with a machine 
previously known and used, in either case 
his damages must be limited to the value 
of his improvement in connection with the 
other elements of the machine. That is a 
subject in regard to which it may be difGL- 
cult to give definite proof; but the difficulty 
does jaot change the legal principle which ap- 
plies. Such proof must be given. In this 
case the proof was not given. We hold 
these two objections to be fatal to the ver- 
dict 

There is another part of tliis case, to which 
at the request of my learned brother who sat 
upon the trial, I direct my attention for a 
few moments, although it is 'not necessary to 
the determination of this motion. It was, 
however, important in this case, and may be 
so in a future trial; and for these reasons, I 
will submit the present views of the com't 
upon the subject I refer to the Orai-y con- 
tract 

The question is, whether that contract was 
revocable at the option of Bm-dell? The facts 
are, as I understand them, that Grary pro- 



ceeded, in good faith, to execute this con- 
tract He opened an office in Columbus, em- 
ployed clerks, bought machines, made one or 
more monthly reports, and made one or 
more monthly payments. Now, it may be 
conceded that there was such a failure of 
consideration on the part of Crary, by what 
subsequently occurred, as would induce a 
court of equity to rescind the contract; but 
no such allegation has been made. The ques- 
tion is, whether Burdell had the power, at 
his option, to rescind the contract? I think 
he has not. 

I am inclined to put the case, as regards 
this point, upon another ground. This con- 
tract undoubtedly did create an agency on 
the part of Crary. Generally, an agency is 
revocable; but it is equally well settled that 
an agency coupled with an interest is not 
revocable; and here, it seems to me, there 
was such an interest vested in Crary as 
clearly took away from Burdell his right to 
rescind it by merely giving a notice. 

Then, the contract being in force, the ques- 
tion arises as to how far Crary had power to 
make compromises and to enter into an-ange- 
ments, to make an accord and satisfaction, 
as regards the violations of the rights of Bur- 
dell, in respect to the particular locality to 
which the contract relates. The contract 
provides that if suits should be brought for 
such violation of the rights of Burdell, the 
proceeds of the suits should be equally divid- 
ed between the parties; and it provides fur- 
ther, that no such suit should be instituted 
without the consent of Burdell, Now, we 
feel very dear that taking the whole con- 
tract together, the implication is clear that, 
although Crary has not the authority to in- 
stitute a suit without the consent of Burdell, 
he might terminate one; and we think it 
equally clear that he might make a settle- 
ment which would be binding without the 
institution of any suit. That is our infer- 
ence. Here, a settlement was made with 
the defendants; accord and satisfaction were 
made. The proof of the execution of that 
paper by Crary, and the proof of Orary's 
agency, make it all that was accorded by the 
face of it, and it was not necessary in that 
case, more than in any other case of that 
kind, for the defendants to prove, in addition 
to the execution, the fact that what was in 
that paper was true, i, e., that there was an 
actual settlement On the contrary, the mat- 
ter was very properly, in my judgment, put 
to the jury by my learned brother, upon the 
ground that notwithstanding this receipt, if 
the surrounding circumstances were such as 
satisfied the jm*y that that paper was foimd- 
ed in fraud— was not a bona fide transaction 
—was gotten up between the defendants and 
Crary, in evasion of the rights of these plain- 
tiffs, to defeat this action— they were at lib- 
erty to disregard it 

But, as we now imderstand the subject, 
even assuming the nullity of that pretended 
accord and satisfaction^ and the invalidity of 
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that paper executed by Orary, stai, if this 
•contract were open, there could by no possi- 
bility be any close monopoly on the part of 
Burdell and his assignees; for, here was a 
valid right, and an obligation resting upon 
■Crary to sell these machines, and the right, 
upon the part of Burdeh, to participate in 
the profits arising from these sales. If this 
contract were in force, there could be no 
close monopoly, such as is claimed, on the 
part of Burdell, and which was necessary to 
^ive him a right to damages upon the princi- 
ple of profits. 

The court say, in the leading case of Sey- 
mour V. McCormiek [supra], while they rec- 
ognize the rule that where there is no license 
lee, the plaintiff is entitled to compensation 
upon the principle of profits, it is only where, 
from the peculiar circumstances of the case, 
no other rule can be found, that the defend- 
ant's profits become the criterion of the plain- 
tiff's loss. Now, was this a case of that 
kind? In the fii'st place, here was this right 
of Orary, and this obligation resting on him 
to sell these machines, and he had an inter- 
est, and a very cogent one, to sell all he 
could, and there was a right reserved to Bm'- 
■dell on his part, to participate in the profits 
to the extent of those sales; and we have 
held he could not revoke that contract. The 
proof was that Crary did sell, and had ac- 
counted to Burdell for the profits arising from 
the sales up to a certain time; and here the 
question arises, upon whom rested the btu:den 
of proof? When the plaintiffs show as they 
did prima facie, that they intended to keep 
a close monopoly, and there was no proof to 
the contrary, then, undoubtedly, according to 
all the authorities upon the subject, they 
were entitled to recover damages according 
to the principle of profits; but when the de- 
fendants came in with their proof and show- 
ed there was no close monopoly, what fol- 
lowed? It followed, as a necessary conse- 
quence, that a different rule of compensation 
for damages— that of the license fee — must 
be applied. Upon whom rested the burden 
of proof as to that license fee under that 
state of the case? It seems to me that the 
proof to which I have adverted having been 
given, the burden of proof then shifted under 
the principle that "where the plaintiff is en- 
titled to recover only actual damages, he is 
bound to furnish the proof by which the 
jury can assess them. If he rest his case 
after merely proving an infringement of his 
patent, he may be entitled to nominal dam- 
ages, but no more. He can not call on a 
jury to guess out his case without evidence. 
Actual damages must be calculated, not im- 
agined, and an arithmetical calculation can 
not be made without certain data on which 
to make it." 

It seems to me that where, from the evi- 
dence, the damages are to be calculated upon 
the basis of profits, it is incumbent upon the 
plaintiff to prove those profits as the basis 
and data of that calculation; and where, 



from the state of the evidence, the other 
principle applies — compensation for a license 
fee — the same principle of evidence applies, 
and the same result ensues— the burden of 
proof rests upon him. If we are right in the 
conclusion to which we have come as re- 
gards the continued existence of this con- 
tract between Crary and Burdell, then the 
consequence follows, whether we regard the 
amount of profit or the license fee as the 
basis and standard of their recovery of dam- 
ages, the burden of proof rested upon the 
plaintiffs, and it was for them to give proof 
so specific in its character that the jury could 
make the proper calculation of damages, and, 
in the absence of such proof, they could only 
be entitled to nominal damages. If, in the 
future trial of this case, this point should be- 
come material, we should be happy to hear 
counsel further upon it. We can come to no 
other conclusion upon the views we have 
taken of this case— speaking of the points 
which I have just discussed— than that the 
verdict in this case is against the evidence, 
and that it is against the law of the case, 
and that these grounds for a new trial are 
well taken. The verdict must be set aside, 
and a new trial ordered. 



[NOTE. The measure of damages for in- 
fringement of a patent should be a fair and ad- 
equate compensation for the injury sustained by 
the infringement. Parker v. Hulme, Case No. 
10,740; Buck v. Hermance. Id. 2,082; McCor- 
miek V. Seymour, Id. 8,726; Taylor v. Car- 
penter, Id. 13,785; Hall v. Wiles, Id. 5,954; 
Pitts v. Hall, Id. 11,192; Cowing v. Rumsey, 
Id. 3,296; Earle v. Sawyer, Id. 4,247; Stephens 
V. Felt, Id. 13,368; Foote v. Silsby, Id. 4,916. 
The burden of proof is upon plaintiff. National 
Car Brake Shoe Co. v. Terre Haute Car & 
Manuf g Co., 19 Fed. 514; Carter v. Baker, 
Case No. 2,472; Buerk v. Imhaeuser, Id. 2,107: 
Gould's Manuf 'g Co. v. Cowing, Id. 5,642; 
Philp V. Nock, 17 Wall. (84 U. S.) 460; Woos- 
ter V. Muser, 20 Fed. 162; Garretson v. Clark, 
Case No. 5,249; Fitch v. Bragg, 16 Fed. 243; 
Rogers v. Beecher, 3 Fed. 639; New York City 
V. Ransom, 23 How. {64 U. S.) 487; Spaulding 
V. Tucker, Case No. 13,220; Calkins v. Ber- 
trand, 8 Fed. 755. In an action at law, actual 
damages, only, are recoverable. Carr v. Rice, 
Case No. 2,440; McCormiek v. Seymour, supra; 
Schwarzel v. Holenshade, Case No. 12,506; 
Hayden v. Suffolk Manuf'g Co., Id. 6i261; 
Tatham v. Le Roy, Id. 13,760; Carter v. Bak- 
er, supra; Birdsell v. Coolidge, 93 U. S. 64. And 
see Rice v. Heald, Case No. 11,752; Whitney 
V. Emmett, Id. 17,585. Such damages are the 
damages in fact (Whittemore v. Cutter, Id. 17,- 
601; Goodyear v. Bishop, Id. 5,559); the differ- 
ence in value between the improved patented 
article and the old one (Brodie v. Ophir S. M. 
Co., Id. 1,919); the profits made by defendant 
(Conover v. Rapp. Id. 3,124). Nominal dam- 
ages will be allowed on proof of the infringe- 
ment. Whittemore v. Cutter, Cases Nos. 17,- 
600 and 17,601; Carter v. Baker. Case No, 
2,472; Campbell v. Barclay, Id. 2,353; Gould's 
Manuf'g Co. v. Cowing, Id. 5,643; Ingersoll v. 
Musgrove, Id. 7,040; New York City v. Ran- 
som, 23 How. (64 U. S.) 487; Blake v. Robert- 
son, 94 U. S. 728; Black v. Thorne, 111 U. S. 
122, 4 Sup. Ct. 326. See, also, Whitney v. Em- 
mett, supra; Schillinger v. Gunther, Case No. 
12,457; Knight v. Gavit, Id. 7,884; Garretson 
V. Clark, Id. 5,248; Matthews v, Spangenberg, 
14 Fed. 350. But see Graham v. Geneva Lake 
Crawford Manuf g Co., 11 Fed. 138. Nominal 
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damages should be awarded where the infring- 
ers have no knowledge of the patentee's right 
(Bryce v. Dorr, Case No. 2,070), or are induced 
to infringe by the fraudulent conduct of the pat- 
entee (Washburn v. Gould, Id. 17,214); also 
where the patentee charged royalty oppressively 
(Matthews v. Spangenberg, 14 Fed. 350). And 
see, generally, Black v. .Thome, 111 U. S. 122, 
4 Sup. Ct. 326; Calkins v. Bertrand, supra; 
Schillinger v. Grunther, supra; Steam Stone Cut- 
ter Co. V.Windsor Manuf g Co., Case No. 13,335. 
Remote or conjectural damages cannot be re- 
covered. Carter v. Baker, supra; Buerk v. Im- 
haeuser, supra. Punitive damages may be al- 
lowed when the infringement is of an aggravat- 
ed character. Parker v, Corbin, Case No. 10,- 
731; Buerk v. Imhaeuser, supra; Hogg v. Emer- 
son, 11 How. (52 U. S.) 587; American Nichol- 
son Pav. Co. V, Elizabeth, Case No. 309; Emer- 
son V. Simm, Id. 4,443; Peek v. Prame, Id. 10,- 
903. The infliction of punitive damages is for 
the court, — Seymour v. McCormick, 16 How. 
(57 U. S.) 480,— and not within the province of 
the jury,— Whittemore v. Cutter, supra; Pitts 
V. Hall, supra; Stimpson v. The Hailroads, Case 
No. 13,456; Parker v. Corbin, supra. Contra, 
Hall v. Wiles, Case No. 5,954. The jury should 
find the actual damages, and it is for the 
court, in its discretion, to increase them. 
Hogg V. Emerson, supra; Seavy v. Sey- 
mour, Case No. 12,596; Judson v, Braaford, Id. 
7,564; Stephens v. Felt, Id. 13,368; Guyon v. 
fcjerrell, Id. 5,881; Hall v. Wiles, supra. This 
discretion should only be exercised where plain- 
tiffs are driven to litigation by wanton and per- 
sistent infringement. Brodie v. Ophir S. M 
Co., Case No. 1,919; Peek v. Frame, supra. A 
court of equity will not increase the damages. 
Livingston v. Jones, Case No. 8,414. And see, 
as to increased damages under act of 1798, 
Kneass v. Schuylkill Bank, Case No. 7,876; Act 
1836 (5 Stat. 117); Campbell v. James, 5 Fed. 
806; Guyon v. Serrell, supra; Stimpson v. The 
Railroads, supra; Act 1846; Allen v. Blunt, Case 
No. 217; Act of July 8", 1870; Carew v. Boston 
Elastic Fabric Co., Case No. 2,397; also, Schwar- 
zel V. Holenshade, Id. 12,506. Counsel fees may 
be included in the damages. Boston Manuf'g 
Co. V. Fiske, Id. 1,681; Allen v. Blunt, supra; 
Parker v. Corbin, supra. Contra, Whittemore 
V. Gutter, supra; Stimpson v. The Railroads, 
supra; Philp v. Nock, 17 Wall. (84 V. S.) 460; 
Bancroft v. Acton, Case No. 833; Teese v. 
Huntingdon, 23 How. (64 TJ. S.) 2. And see 
Pierson v. Eagle Screw Co., Case No. 11,156; 
Parker v. Hulme, supra; Blanchard Gun Stock 
V. Warner, Case No. 1,521. Expenses of the 
suit are proper elements of damage. Alden v. 
Dewey, Id. 153; Pierson v. Eagle Screw Co., 
supra; Holbrook v. Small, Case No. 6,596. 
"Profits" may be recovered in addition to "dam- 
ages," the two terms, as used in the act, not be-^ 
ing convertible. Buerk v. Imhaeuser, supra; 
Goodyear Dental Yuleanite Co. v. Van Antwerp, 
Case No, 5,600; Williams v. Rome, W. & O. R. 
Co., 2 Fed. 702.] 
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BURDEN V. CORNING et al. 

[2 Fish. Pat Cas. 477.] » 

Circuit Court, N. D. New York. Oct. Term, 
1864. 

Patents — Hokse-Shoe Machine — Infringemest 

— Sa'MB ReSCLT by DlFFEEEST MEANS — CON- 
STRUCTION OP Claim — Extension to Equiva- 
lents—What ABE Equivalents— Pleading and 
Pitoop. 

1. Although several inventors might obtain 
substantially the same result, yet, if it was ob- 



* [Reported by Samuel S. Fisher, Esqi., and 
here reprinted by permission.] 



tained by means substantially different in char- 
acter, construction, arrangement, and mode of 
operation, firom any prior patented invention 
adapted to the same general purpose, the use 
of such means for a similar, or even for the 
same purpose, would not infringe the rights of 
the prior patentee. 

2. The patentee of the first of such inventions 
could not treat another as an infringer, because 
he had improved the machine of any prior in- 
ventor by the use of a substantially different 
device, or a substantially different combination 
of parts, though such device or combination 
were capable of performing the same functions. 

[Cited in National Harrow Co. v. Hanby, 54 
Fed. 494.] 

3. The claim must be construed as favorably 
to the patentee as the language of the claim, 
the state of the art, and the extent and char- 
acter of his actual invention will allow. 

[Cited in Hamilton v. Ives, Case No. 5,982; 
Adams v. Joliet Manuf'g Co., Id. 56.] 

4. A claim for the particular means and mode 
of operation described in the specification ex- 
tends, by operation of law, to the equivalent of 
such means — not equivalent simply because the 
same result is thereby produced— but equivalent 
as being substantially the same device in struc- 
ture, arrangement, and mode of operation. 

[Cited in Gottfried v. Philip Best Brewing 
Co., Case No. 5,633.] 

5. The true construction of the second claim 
of Burden's patent for an improved horse-shoe 
machine will only extend it to the particular de- 
vice, devices, or mechanism described and 
claimed, and operating in the mode or manner 
particularly set forth; and to such other de- 
vices or mechanism as shall have substantial- 
ly the same mode of operation. 

6. An equivalent device is such as a mechan- 
ic of ordinary skill, in the construction of sim- 
ilar machinery, having the plaintiff's specifica- 
tion and machine before him, could substitute 
in the place of the mechanism described, with- 
out the exercise of the inventive faculties. 

7. The absence of the word "combination," 
or of a statement of the elements of a specified 
combination in a particular claim, while com- 
binations are claimed in apt and appropriate 
language in other claims, is strong evidence 
that, in the formen, the patentee did not intend 
to claim a combination. 

[Cited in Brown Manuf'g Co. v. David Brad- 
ley Manuf'g Co., 51 Fed. 227.] 

8. While an omission to state that a certain 
function of one of the parts was a leading fea- 
ture of the invention would not render the pat- 
ent void, unless made for the purpose of de- 
ceiving the public, yet, it is very material in 
considering whether the patentee has sufficient- 
ly claimed anything more than a described 
mode of operation of the particular mechanism 
described. 

9. The defense of unreasonable neglect or 
delay to file a disclaimer, involves a question 
of fact, and cannot be made unless set up in 
the answer. 

[Cited in Worden v. Searls, 21 Fed. 408.] 

This Tvas a bill in eciuity, filed [by Hen- 
ry Burden against Erastus Corning, John 
F. Winslow, and Erastus Coming, Jr.] 
to restrain the defendants from infringing 
letters patent [No. 17,665] for an "improved 
machine for making horse shoes," granted to 
complainant June 30, 1857. The portions of 
the specification material to the present con- 
troversy were as follows: "Be it known, 
that I, Henry Bnrden, of the city of Troy, 
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county of Rensselaer, and state of New York, 
have invented a new and useful improvement 
in machinery for maliing shoes for horses 
and mules; and I hereby declare that the fol- 
lowing is a fuU and exact description thereof; 
reference being had to the annexed drawings, 
plates I, II, III, IV, and V. They have all 
been made to a scale of two inches to the 
foot, and correctly represent the form and 
sizes of the several parts in the different 
drawings. My machine is designed to make 
shoes from rods as they are discharged from 
the train of the roUing mill, and without 
reheating. They are usually rolled square, 
of a size adapted to the size of the shoe, 
and are placed, on leaving the ti"ain, into a 
ti-ough made of cast iron or other suitable 
material. It is represented in the drawings 
at A-, plates I and n, and is most conven- 
iently made in sections of about twelve feet 
each. The end nearest the machine is sup- 
ported by a standard E', attached to the 
side of the machine by two bolts. The other 
end may be supported by legs or other ap- 
propriate means. The successive operations 
of my machine upon the rod are as follows: 
First, a portion of it, of suitable length to 
form the shoe, is drawn into the machine 
and cut off. It is then bent around a form 
into the shape of the letter U. The heels 
of the shoe are bent still further inward, 
while it next passes between two revolving 
swaging dies, that compress and roll it 
into proper shape. Then it is creased and 
punched, and finally it is taken &om the 
dies and flattened, and dropped, in a finished 
state, upon a revolving chain that deposits 
it in the storehouse. While one shoe is be- 
ing creased and punched, another portion of 
the rod is drawn into the machine, and thus 
it proceeds continuously, # * * The means 
of bending the portion of the rod that forms 
the shoe, which are next to. be described, are 
most fully represented in plates I and IV, 
and fig. 8, plate V. The rod, when it is 
fed into the machine, passes into the mov- 
able guides or holders I", F, against the stop 
OS and in front of the bending tongue E, 
and, when it is cut off, they hold it in its 
place. These guides are fully represented in 
plate I, supporting the rod on three sides. 
There is one on each side of the large roU 
H', and these are placed on movable stand- 
ards H-, H=, for pm*poses hereinafter men- 
tioned. Immediately after the rod is cut off, 
the bending tongue E, having a small pro- 
jecting edge in front, as shown by the dotted 
lines in plate I, to prevent the rod from slip- 
ping, moves up against the center of the rod, 
and carries it forward between the holders, 
until it is bent round the tongue into the 
desired shape. The frame H, to which the 
tongue is attached by screw bolts, has two 
legs, one on each side of the great roll S.\ 
terminating in rings fitted to move on the 
shaft P. Its motion forward is given by 
two cams M and M, in the shaft k, which 
bears against the small cams 1 and 1, in the 



frame. To insure its backward motion, an 
arm K, proceeding from the rocking shaft J, 
and resting on the frame H, is raised by it 
until the bending tongue has attained its 
proper height, when the cam L, on the shaft 
k, strikes against the other arm i, projecting 
from the shaft J, and forces down the frame 
and bending tongue. On the periphery of 
the large roll H^, are two swaging dies J- 
and M*, placed opposite to each other. Their 
sm'faces are fitted to impress upon the up- 
per side of the horse shoe the precise form 
which it is desired to give it. It is shown 
in figs. 9 and 10, on plate V. The centi'al 
portion e, the sides of which give shape to 
the inner edge of the shoe, is elevated above 
the rest as much as tlie thickness of the 
shoe. The surface of the upper swaging die 
B B, is fitted to make the plane even sm-face 
of the under side of the shoe, and, as the 
inner edge is properly made thinner than the 
outside, the natural tendency of the swaging 
process is to force the rod out from under 
the swages. This has heretofore constitut- 
ed one of the greatest obstacles to the form- 
ing of shoes by means of revolving dies, and, 
so far as I linow, it has never before my 
invention been overcome. I have entirely 
removed the difficulty, by making upon the 
upper die a flange b b, projecting downward 
to nearly the thickness of the shoe, and, 
except at the toe, embraces it entirely on 
the outside. The tendency to straighten is 
thus entirely prevented, and a smooth and 
perfect surface given to the outer edge of 
the shoe. It is best represented in figs. 5 
and 6, plate V. The cams M M are so form- 
ed that the forward motion of the bending 
tongue commences when the portion of the 
lower die, which forms the toe of the shoe, 
comes in contact with, or is opposed to, its 
point It then moves forward with the die, 
as if it formed part of it, and the rod, when 
bent aroimd it, is directly over the position, 
at the toe, it would occupy on the die. The 
toe of the shoe is properly made wider than 
the sides, and the front of it much thicker 
than the interior beveled edge, and to allow 
the iron at the toe to be spread inward for 
that purpose, immediately after the toe of 
the shoe has been caught between the swa- 
ging dies, the bending tongue is drawn back 
out of the way. At the same time, the two 
cams S S, on the shaft N', are brought in 
contact with the guides I and I', upon the 
movable standards H- and B?, and then cause 
the guides or holders I- and F to approach 
each other and press the ends of the shoe 
against the elevated central portion of the 
lojkver die, and within the flange on the upper 
die. The standards are attached at tlie bot- 
tom by a joint to the arms J' and J' cast 
upon the inside of the frame. At the top 
they slide on the cross piece if. Another 
cam e' e', plate IV, moves back the holders 
to their first position. Instead of making the 
swaging dies upon the surfaces of the rolls 
13} and H^ I make them in separate pieces, 
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as in my former horse-shoe macliines, and 
described in my patents of 1835 and 1843, and 
attach them to those rolls by holts and 
sa-ews. They can thus he readily repaired 
or 'shifted,' to make different forms and sizes 
of shoes. A recess is cast in the periphery 
of the rolls, as shown by plate IV. Into this 
the dies are accurately fitted. Slots or mor- 
tises are also made in the rolls, into which 
the tenons at the ends of the dies, shown in 
figs. 5 and 9, plate V, accurately fit, and 
prevent their lateral displacement. A bolt 
with a countersunk head passes through the 
middle of each die and into the roU, and fas- 
tens it by a screw and nut on the other side. 
After passing between the dies, the shoe is 
liable to adhere to the upper die, by which 
great injury may result to the machinery. It 
is, therefore, indispensable to the practica- 
bility of the machine that means should be 
provided to make the shoe adhere with cer- 
tainty to the lower die and pass on to be 
subjected to the next operation. Two pro- 
jections V* and v^, plate IV, are cast upon 
the frame of the machine. To these is at- 
tached, by screws and bolts, an arm M*, 
plates I and IV, and to this is screwed what 
I term the scraper m^ This is made of 
steel, and its front edge scrapes along the 
surface of the upper die and separates* from 
it the shoe. A portion of the flange at the 
toe is cut away to admit its passage. The 
elevated portion of the under die passes 
nearly in contact with its imder sm-face. A 
similar device takes the shoe from the creas- 
ing and punching die. * * * i am aware 
that several attempts have been heretofore 
made to perform that portion of the above- 
described operations which consist in swa- 
ging the shoe by passing it between two re- 
volving dies. The most prominent of these 
is the device patented to Barzillai Young 
and Samuel Titus in the year 1837. But all 
these attempts have, I believe, been patented 
with no practical benefits, for the want of 
those particular means I have above set forth 
for performing that process. I do not, how- 
ever, claim the process of passing the shoe 
between revolving dies generally, but limit 
myself to the particular devices by which I 
have rendered it practical. What I do claim 
as new, and desire to secure by letters pat- 
ent, is as follows: First. I claim the above- 
described feeding apparatus, and, in connec- 
tion therewith, the mode set forth of cutting 
of the rod; also, the self-acting device for 
stopping the feeders, and the mode of re- 
newing their action at the proper .time. Sec- 
ondly. I claim the mode of bending the rod, 
and placing it in its proper position between 
the swaging dies as above set forth. Thirdly. 
I claim the flange on the upper swaging die, 
for the uses and purposes specified. Fourth- 
ly. I claim the combination of the revolving 
creasing and punching die with the revolving 
swaging dies, by which both operations are 
successively and automatically performed. 
Fifth. I daim the devices set forth for taking 



the shoe from the upper and confining it 
to the lower dies, and finally taking it from 
the lower dies and conducting it to the flat- 
tener. Sixth. I claim also the means de- 
scribed for fiattening the shoe. Seventh. I 
daim the combination and arrangement of 
machinery by which the several processes 
above described are performed successively 
by one machine and without aid from at- 
tendants. I do not mean to limit myself 
to the precise means of performing the opera- 
tions above set forth, as they evidently admit 
of several variations, but I daim those de- 
vices, or their equivalents, which shall sub- 
stantially effect the same purpose." 

The defendants, in their answer, averred 
that the rod was bent, in their machine, not by 
an independent bendingtongue, as in plaintiff 's 
machine, but by one of the revolving swaging 
dies, and that the mode of bending the rod 
used by them was described in letters patent 
of the United States granted to Barzillai 
Young and Samud Titus July 29, 1837, for 
an "improvement in the machine for making 
horse shoes." -They also insisted that the 
mode used by them, of placing the bent rod 
in its proper position between the swaging 
dies, was not the mode patented by the plain- 
tiff, but was substantially, with some modi- 
fications, the mode patented to Harry A. 
Wills, by letters patent of the United States, 
for an "improved horse-shoe machine," grant- 
ed to him March 2, 1838, and assigned to 
defendants. [Decree for complainant for an 
injunction, and an account in respect to .the 
infringement of the sixth daim of his pat- 
ent only.] 

W. A. Beach, G. Gifford, B. W. Stoughton, 
and B. R. Curtis, for complainant. 

D. L. Seymour, S. Blatchford, 0. M. Keller, 
and W, M. Evarts, for defendants. 

Before NELSON, Circuit Justice, and 
HALIi, District Judge.. 

HALL, District Judge. This is a bill for 
an injunction and an account, founded upon 
the alleged infringement of letters patent 
granted to the plaintiff, and dated June 30, 
1857. The patent is for "a new and useful 
improved machine for making horse shoes;" 
and the specification states that the "ma- 
chine is designed to make shoes from rods 
as they ai-e discharged from the train of the 
rolling mill, and without reheating." 

On May 11, 1863, the plaintiff filed a dis- 
claimer of the thu'd daim of his patent; 
and, on the hearing, it was not daimed that 
the defendant had infringed, except in re- 
spect to the inventions or devices daimed 
in the second and sixth claims of the patent. 
The validity of the sixth daim, and its in- 
fringement by the defendants, were conced- 
ed upon the argument, and the questions in 
controversy therefore rdate to the second 
claim of the patent and its alleged infringe- 
ment 

The defendants, in their answer, deny the 
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infringement charged; and they allege "that 
in and by the specification annexed to and 
making part of the said letters patent, the 
said alleged improved machine is not fully 
described, nor ai'e the alleged improvements 
therein mentioned set forth therein in such 
full, clear, and exact terms as to distinguish 
them from other improvements before 
known and used; nor in such full, dear, and 
exact terms as to enable a person skilled 
in the art of constructing machinery for 
making horse shoes, to construct, from such 
description in such specification, a practical- 
ly operative machine containing said alleged 
improvements." 

The defendants produced evidence shov?- 
ing the prior invention of several machines 
intended for use in making horse shoes, not 
for the pm-pose of avoiding the patent on 
the gi'ound of a want of novelty, but for the 
pm'pose of showing the state of the art at 
the time of the plaintiff's invention. 

For this purpose, the defendants gave in 
evidence: 1. Letters patent, granted in Eng- 
land, to "William Moorcroft, dated April 16, 
1796, for machinery to be used in making 
horse shoes, including machinery for strik- 
ing up the bent bar, or blank, into exact 
shape, by means of dies, and forming the 
grooves or creases, and also the impressions 
for the nails, if desired. 

2. Letters patent, granted in England, to 
William Moorci-oft, dated May 3, 1800, for 
improvement in machinery for making horse 
shoes. This patent describes the cutting of 
the rods or bars from which the shoes are to 
be made into proper lengths by shears; the 
bending of the same into shape by means 
of friction rollers, properly guided, and a 
frog, or internal former, filling the inside of 
the shoe, the action of the two to bend the 
shoe being due to their reciprocating mo- 
tion; the pressing or swaging of the bent 
blank into shape between two dies, one act- 
ing as a ram or hammer; and the punching 
of the holes partly through the shoe by a ma- 
chine punch. 

3. Letters patent, gi-anted by the United 
States, to Barzillai Young and Samuel Titus 
July 29, 1837. This patent describes two re- 
volving rollers, one of them carrying a die 
for shaping the side of the horse shoe which 
is applied to the horse's foot, with a projec- 
tion, called a frog, of the shape of the inner 
curve of the shoe, and slightly exceeding, at 
its forward end, the fiill thickness of the 
blank or bar from which the shoe is to be 
made; the other carrying a box die, whose 
interior is of the shape of the outer curve 
of the shoe, and which die is provided with 
creasers for the nail heads, and also with 
punches to countersink the nail holes. It 
also describes two benders, whose motions 
are governed by cam grooves in one of the 
rollers, and which, with the fi'og, bend to 
their proper places the different parts of the 
shoe. When the machine described is fed 
with a bar of iron of the proper length for a 



shoe, the frog, revolving with one of the 
i-oUers, carries the bar between the two con- 
verging benders, and thus bends the blank or 
bar into the shoe form, and then, by the con- 
tinuous rotation of the rollers, the upper and 
lower revolving dies approach each other, 
and, by compression, form the shoe, and 
crease and countei-sink it for the nails, at a 
single operation. The iron to be used in the 
machine, after being cut into proper lengths, 
is to be heated before being subjected to the 
action of the machine. 

4. Letters patent, granted in France, to 
Jean Claude Noiraud, dated May 26, 1838. 
This patent describes a machine for making 
horse shoes out of shaped blanlis, or short 
bars of iron rolled or shaped into the proper 
ii-regular form for bending into a horse shoe. 
The machine has a reciprocating die, a re- 
volving die, and two friction rollers gov- 
erned by a cam, and having substantially 
the same functions as the rollers in the 
Young and Titus machine. The lower die 
is the reciprocating die, and it has a frog 
and creasers. The frog is so arranged that 
it rises and falls during the bending and 
creasing of the shoe, and the blank is bent 
by the frog, acting first in connection with 
two small stationary rollers, and then with 
friction rollers governed by a cam. The 
bent blank passes between the reciprocating 
and rotating dies, and, when the shoe is 
finished, the frog lifts, elevating the shoe 
with it, when the shoe is taken off, and the 
reciprocating bending frog returns to its po- 
sition, ready to bend another blank. 

5. Letters patent granted by the United 
States, to Robert G. Babcock, and dated 
April 29, 1851, for an improved machine for 
making horse shoes. This patent desci-ibea 
a reciprocating bender acting upon both ends 
of the blank, for bending the blank into the 
U shape around a stationary frog, and other 
devices by which the blank is then swaged 
into shape by a revolving traveling roUer 
governed by a stationary cam, imder which 
it travels. 

6. Letters patent granted by the United 
States to Solomon Shetter, dated November 
9, 1852, in which is described a machine with 
rotating dies, similar in many respects to the 
machine of Young and Titus. In this ma- 
chine, the rotating dies (one of them having 
a frog) bend the blank and swage it, after 
whicli the shoe is tx'ansferred by hand to a 
die, upon which another die descends, and 
creases the shoe and punches the nail holes. 

7. An application for letters patent, filed in 
the patent oifiee at Washington, by Robert 
Grriffiths, October 4, 1853. In the machine 
described in the specification of the applicant 
are self-acting shears, for cutting off the 
blank for the shoe, and a former (like the 
frog in other machines), having a recipro- 
cating motion, and acting in combination with 
jaws which crowd up and thicken the heels 
of the shoe. This former moves against 
and bends the blank, and then deposits it on 
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thk lower die, after which the former or frog 
retreats out of the way, descending in order 
to be able to do so. The upper die, provided 
with creasers and punches, then descends 
and finishes the shoe. This application, was 
withdrawn December 13, 1853. 

8. Letters patent, granted in England, to 
Augustus Edouard Loradoux Bellford, dated 
February 20, 1854, and describing a machine 
having two dies, each mounted upon a roller, 
with two friction rollers (governed by cams 
on one of the roUers which carries the dies), 
much like the Young and Titus machine. In 
this machine, the shoe is to be bent by the 
combined action of a rotatory frog and the 
friction rollers governed by a cam,' which 
friction roUers thicken up the heels of the 
shoe, after which the shoe is swaged be- 
tween revolving dies. 

The Young and Titus machine, as describ- 
ed in their patent, was, to some extent, a 
practical and useful machine; and the proof 
shows that about a ton and a half of horse 
shoes were made by it as early as 1842— 
some of them of a very good quality. Its de- 
fects, the principal of which will be present- 
ly noticed, and other causes of a different 
character, led to the suspension of its use; 
and, without fm'ther improvements, it was 
probably of no very great practical value, 
except as embodying, in a machine of simple 
rather than of complex .construction, useful 
improvements constituting a considerable ad- 
vance toward a very superior, if not perfect, 
machine for making horse shoes. 

This machine of Young and Titus kept the 
inner side of the bent blank or bar in contact 
with the forward part of the frog, against 
which it was bent; and it therefore provided 
no space for the lateral expansion, inwardly, 
of the iron, when compressed by the dies 
which, in the swaging process, gave proper 
form to the shoe. 

It is obvious that the bending of the blank 
to the proper curve necessarily increases the 
thiclmess of the inner portion of the bar, and 
lessens the thickness of the outer portion, 
while the proper form of the shoe requires 
that the outer portion of the toe shall be con- 
siderably thicker than the inner portion, as 
well as that the toe of the shoe shall be 
wider and thinner than the- heel. As this 
form is to be given by the swaging process, 
this machine of Young and Titus was de- 
fective, for the reason that the bent blank, 
being, at the commencement of the swaging 
process, much thicker on the inner than on 
the outer portion of the toe, and being, by 
the compression during that process, made 
thinner on the inner than on the outer side, 
had necessarily a greater tendency to expand 
inwardly than outwardly; and that, when 
no space for such inward expansion was pro- 
vided for, a fin or bur, or other imperfection, 
was likely to be produced on the inner side 
of the toe. 

It was insisted, by the counsel for the plain- 
tiff, that the invention covered by the second 
4FED.CAS. — 43 



daim of the plaintiff's patent was intended 
to remedy this defect in the Young and Ti- 
tus and other prior machines, by so arran- 
ging and adjusting the machinery used for 
bending and placing the blank, that the bent 
blank would be placed or left in such posi- 
tion between the dies as to make provision 
for the desired space for the inward move- 
ment or expansion of the- metal when com- 
pressed in the process of swaging; and that 
this daim ought to be so construed as to 
cover the device used by the defendants for 
placing the bent blank in that position, and 
thus render them liable as infringers. 

The defendants, on the other hand, insisted 
that the plaintiff had not sufficiently de- 
scribed and daimed the adaptation and ap- 
phcation of the bending tongue and its con- 
necting mechanism to the purpose of placing- 
the bent blank in advance of the frog, in his 
machine; that the second daim could not 
properly be so construed as to embrace the 
device used in their machines for placing the 
bent blank; and that the devices so used by 
them were not; substantially like those daim- 
ed in the second daim of the plaintiff's pat- 
ent. In this connection, it was also insisted 
that the plaintiff's specification does not 
show that the inner edge of the bent blanlc 
must be placed in advance of the front edge 
of the frog, in order to ins\n:e the most bene- 
ficial operation of his machine; that, on the 
contrary, the specification and drawings 
show that the point of the bending tongue, 
during the process of bending and placing, is 
to be in contact with or opposite to the for- 
ward point of the frog; and that, if the 
specification had shown that the bent blank 
should be left in the position now daimed, 
and if the plaintiff had specifically daimed* 
that as one of the leading features of his in- 
vention, the daim would have been a daim' 
to a result, and therefore of no legal validity. 

The defendants gave in evidence, as jus- 
tifying the use of their machines, letters pat- 
ent granted by the United States to Harry 
A. Wills, and dated March 2, 1858; and also- 
other letters patent granted in like manner tO' 
said WiUs, and dated July 3, 1860; and they 
insisted that the machines used by them' 
were substantially like the Young and Titus^- 
machine, with some of the modifications and" 
improvements patented to WiUs; and that 
the improvements and modifications of the 
Young and Titus machine adopted by -them- 
were distinct inventions, and substantially 
different from the improvements patented to* 
the plaintiff. 

It appears from the evidence, that about 
August 1, 1857, WiUs and his partners be- 
came possessed of the original Young and 
Titus machine, on which horse shoes had" 
been made in Connecticut as early as 1840? 
and that WiUs, in the faU of 1857, made an 
improvement upon that machine by adding a 
rod, or pusher (or poker, as it was termed by 
some of the witnesses), which, after the 
bending was completed and before the swa- 
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g'mg process commenced, crowded or pushed 
the bent blank forward from the frog, so as 
to allow the expansion of the inner edge of 
the bent blank into the open space between 
the blank and the frog, which was thus ob- 
tained by the use of the pusher or poker. 

"Wills, in a single experiment with the orig- 
inal Young and Titus machine, with a square 
bar of lead (instead of a fiat bar as intended 
by the inrentors), had observed that a biu- or 
fin was formed on the upper inner edge of 
the toe of the shoe, and had then tried the 
machine again, with a similar bar. In this 
latter ti-ial he stopped the machine when the 
bending was complete, and then took a rod 
in his hand and pushed the bent blank for- 
wai'd on the die before again starting the 
machine and subjecting the bent blank to the 
swaging process. Finding this to be an ef- 
fectual remedy for the defect observed, he 
contrived the device for pushing the bent 
blank forward, afterward described in his 
patent of 1858. In his specification to this 
patent, he said: "Just previous to the enter- 
ing of the mold B, and blank F, into the die 
G, the bar j is moved forwai'd by the bar Q, 
which is operated by the pin or tappit n on 
the roller C, and the bar j shoves the front 
edge of the blank a little oi£ from the mold 
E, as shown in red, fig. 3, so as to allow the 
blank to be expanded laterally while being 
compressed by the die G. This is an. im- 
portant featmre of the invention, for it pre- 
vents a bur being formed on the front part oi 
the blank or shoe, adjoining the mold; a con- 
tingency which would surely occur were the 
blank not freed in a measure from the mold 
at the time specified." And, in his claim, he 
said: "I also claim loosening or shoving back 
the blank F, on the mold L, just previous to 
its entering the female die G by means of the 
vibrating or loosening bar j, for the pm-pose 
set forth." 

The specification annexed to the patent 
granted to Wills in 1860, states: "This in- 
A'ention consists in aiTanglng the shaping die 
or mold of a cylinder machine with a mov- 
able front, which, when thrown forward, 
bends the iron to the required shape and 
holds it in the proper position until the swa- 
ging die grips it, and then, being thrown 
bade, allows the iron to spread; and it con- 
sists also in the employment of a crank 
shaft, which is subjected to the action of a 
spring, and the bent end of which sweeps 
over a stationary die which is rigidly at- 
tached to the side of the frame which forms 
the bearings for the cylinder, so that, at the 
proper intervals, said front is drawn in and 
the iron set free." The construction and op- 
eration of the machine ai'e then described, 
and those devices properly claimed as his in- 
vention. 

It would be very difficult, if not impossible, 
to give a just idea of the state of the art at 
the time of the plaintiff's invention, without 
giving in full the specifications (including the 
drawings) annexed to the several patents 



theretofore issued, and given in evidence in 
this case. Enough has, however, been al- 
ready stated to show that the making of 
horse shoes by machinery was not then a 
new manufactui'e, and that many machines 
intended for use in such manufactui'e had 
been before invented and patented; and the 
plaintiff knew, and admitted by his specifi- 
cation, that only a portion of the devices em- 
braced in his machine could be treated as his 
own invention. In his specification he re- 
ferred to other machines, particularly to 
those described in two previous patents to 
himself, and in a patent to Young and Titus. 
The machine he described is, in many of its 
essential features, much like that of Young 
and Titus, although in the increased number 
and greater complexity of its parts, and in 
its general form and organization, it is very 
different from their very simple and compact 
organization; and it was in view of this pri- 
or invention of Young and Titus, and of oth- 
er prior inventions, that the plaintiff pref- 
aced his claims by declaring that he did not 
claim the process of passing the shoe be- 
tween revolving dies generally, but limited 
himself to the particular devices by whicli 
he had rendered it practical. 

The Yoimg and Titus machine was, doubt- 
less, the most valuable of those then in ex- 
istence; and the others were, perhaps, only 
useful as fm'nishing hints for the improve- 
ment of that machine, or for the ari'ango- 
ment and organization of an improved ma- 
chine, embracing the best parts of those al- 
ready patented, and embodying new device ? 
to remedy the defects of the then existing 
organizations. Of the machines above' refer- 
red to, the Young and Titus machine is the 
most important in respect to the present con- 
troversy, as it is the one which has since 
been modified and improved, and which, in 
its improved state, is now used by the de- 
fendants. 

Specifications fully describing these prior 
machines, as well as the specifications of the 
plaintiff describing the machines containing 
the devices and improvements patented to 
him in 1835 and 1843, were all open to the 
public. The inventive powers of the plain- 
tiff, in respect to the particular improve- 
ments patented, were only exercised in devis- 
ing improvements lipon existing machines, 
and his second claim can only extend to the 
bending tongue and such parts of the con- 
nected mechanism as are essential to its op- 
eration and use substantially in the mode de- 
scribed in his specification. 

Before and after the plaintiff's invention, 
any person; was at liberty to invent, patent, 
and use new and distinct improvements upon 
any or either of the then existing machines; 
and, even if the result intended to be at- 
tained was a proper remedy for the defect 
so clearly pointed out by Wills in the speci- 
fications annexed to his patents of 1858 and 
1860, any inventor might properly patent and 
use the device invented and patented by him 
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for that purpose, provided it was an inde- 
pendent, distinct, and substantially-different 
■device from any of those previously invented. 
Although several inventors might obtain sub- 
stantially the same result, if It was obtained 
by means substantially different in charac- 
ter, construction, arrangement, and mode of 
operation from any prior invention adapted 
to the same general pinrpose, the use of such 
means for a similar or even for the same 
pm'pose, would not infringe the rights of a 
prior patentee. The patentee of the first of 
such inventions could not treat another as 
an infringer, because he had improved the 
machine of Young and Titus, or that of any 
other prior inventor, by the use of a sub- 
stantially-different device, or a substantially- 
different combination of parts, though such 
device or combination were capable of per- 
forming the same functions. In such cases, 
the inventor of the first improvement can 
not invoke the doctrine of equivalents to 
suppress other improvements which are not 
mere colorable invasions of the first; Mc- 
Cormick v. Talcott, 20 How. [61 U. S.] 402, 
405. 

Assuming, then, that the plaintiff is the 
original and first inventor of the devices 
covered by his second claim, it must be con- 
ceded that his patent therefor must be lim- 
ited to the mechanism described in his speci- 
fication and referred to in such claim, or the 
equivalent thereof; and that he can not) pat- 
ent the result produced by the operation of 
such mechanism, but only the means invent- 
ed and described by him for producing such 
result; Le Roy v. Tatham, 14 How. [55 U. 
S.] 156; O'Reilly v. Morse, 15 How. [56 tJ. 
S.] 62, 102, etc.; Corning v. Burden, Id. 252, 
269. 

The principles established by the case of 
MeCormick v. Talcott, and the other cases 
above cited, must be borne in mind in con- 
sidering the question so much discussed at 
the hearing: What is the true construction 
of the second claim of the plaintiff's patent? 

The construction of this claim is not free 
from difficulty, for its language is ambigu- 
ous. It claims "the mode of bending the 
rod and placing it in its proper position be- 
tween the swaging dies." But to construe 
this as a broad claim to the result of the op- 
erations of the machinery by which this is 
effected, and so as to embrace every device 
and all forms and combinations of machin- 
a-y by which this result can be obtained, 
would render the patent void. The claim 
must be construed as favorably to the plain- 
tiff as the language of the claim, the state 
of the art, and the extent and character of 
his actual invention will allow; and it must, 
I tliink, be considered as a dlaim to the par- 
ticular means and mode of operation de- 
scribed in his specification; and then it will 
extend, by operation of law, to the equiva- 
lent of such means— not equivalent simply 
because the same result is thereby produced, 
but equivalent as substantially the same me- 



chanical device in structure, arrangement, 
and mode of ooeration. 

The learned counsel for the plaintiff who 
first addressed the court, Mr. Gifford, con- 
sidered the second claim as a claim to the 
combination of the several parts by which 
the bending and placing operations are car- 
ried on; and he states, in his printed brief, 
that "the essential parts of the combination 
covered by this claim may be enumerated 
and defined thus: 

"1. The two 'guides or holders' which per- 
form the double office of first, supporting 
the two ends of the bar on one side, in op- 
position to the action of the bending tongue 
against the center of the bar; and second, 
of bending the ends of the bar inward to- 
ward each other at the proper time, -to shape 
■the shoe. 

"2, An elevation of the middle pai-t of the 
die, nearly of the form of the inside of the 
horse shoe, and which is called the frog. 
This elevation projects further from the die 
which swages at and toward the heel than 
at the toe, and its function is to aid the two 
guides and the bending tongue in shaping 
the shoe. 

"3. A reciprocating piece, extending above 
the elevated part of the center of the die 
(called the frog), constructed and adapted 
to be moved forward with the rotation of 
the die, and also to change its position rela- 
tively to the die, by a forward and backward 
motion in the line of the rotation of the die. 
These three motions are for the three-fold 
purpose— first, of bending the blank; second, 
for locating it in the proper place on the 
die; and third, for leaving it there to be 
swaged by a pair of rotating swaging dies, 
the function of which is to swage the shoe, 
that it shall be as thin or thinner at the 
inside of thfe toe than at the outside of the 
toe. Of course, in addition, there must be 
cams, gearing, etc., to carry these essential 
parts and give them the mode of operation 
above indicated, etc." 

The learned counsel for the plaintiff who 
last addressed the co'urt, Judge Cm*tis, stated 
his view of the proper construction of the 
second claim of the plaintiff, as follows: 

"It is not a claim for a manufactm-e, but 
for a device in mechanism, or a piece of 
mechanism, and when he says: T claim the 
mode' (or means) 'of bending the rod and 
placing it in its proper position, as above 
set forth,' the references he has here made 
to the functions to be performed by this 
mechanism, viz.: the function of bending 
and the function of placing are made simply 
to identify the mechanism itself, which is 
to be the subject of the claim: not for the 
purpose of claiming the functions jointly or 
severally, but simply for the purpose of 
identifying the mechanism which he intends 
to make the subject-matter of this claim 
by reference to those functions. Therefore, 
as I interpret the claim, it might read, and 
mean exactly in le'gal effect what it now 
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means: 1 claim the bending tongue and 
the accompanying mechanism operating in 
the manner descrihed.' " 

It is not entirely certain whether the 
learned comisel, in thus stating his views, 
intended to convey the impression that the 
claim is for the bending tongue, and the 
whole of the accompanying mechanism, as 
new; or whether he intended to be under- 
stood that the claim is limited to the com- 
bination of such bending tongue and accom- 
panying mechanism. Perhaps it is not 
important to determine this, or to decide 
whether the claim is for a combination only, 
or a claim to the bending tongue and the 
several parts of the connected mechanism, 
as new in their peculiar structure, mechan- 
ical organization, and mode of operation, 
when considered as a whole, or as one device 
for producing the results stated. To con- 
sider it as a claim to each of the separate 
parts which at one time or another aid in 
bending the shoe (in which the frog and 
guides must be included), would probably 
desti'oy its validity, on the ground that some 
of the separate parts of the connected 
mechanism were not the plaintiff's inven- 
tion; and, if it be a claim for the mere- 
combination of the parts, or for the general 
arrangement, peculiar structure, and particu- 
lar organization of the different parts cover- 
ed by the claim, the whole considered as a 
single mechanical device, the question of 
identity or infringement must be decided 
upon substantially the same principles. In 
either ease the bending tongue forms the 
most prominent and essential element or 
featm'e of the combination or peculiar 
stmcture and organization; and, therefore, 
in either view of the case, the bending 
tongue or its equivalent must be found in 
the defendants' machine to constitute an 
infringement. 

Much testimony was taken, and consider- 
able time spent on the argument, npon the 
questions, whether the plaintiff's patent 
shows that the inner edge of the bent blank 
was directed or intended to be placed and 
left at some little distance forward of the 
front end of the frog of the swaging die— 
and whether the plaintiff's specification and 
second claim were of such a character as 
to enable him to recover, because the defend- 
ants had used in their machines mechanical 
devices, not indicated in the plaintiff's speci- 
fication, but producing, in the mode described 
by the witnesses, substantially the same re- 
sults as those produced by the peculiar de- 
vices of the plaintiff. 

It is certain that the necessity or expedien- 
cy of this advanced position of the bent blank 
npon the die, is not at all explained or even 
stated by the plaintiff in his specification. 
There is nothing in the specification appar- 
ently intended to indicate that the construc- 
tion of the plaintiff's machine, or the adjust- 
ment or relative position of its parts, should 
be such as to produce such a result. A close 



and shrewd observer who had witnessed the 
operation of the Young and Titus machine, 
and had observed that a fin or bur was left 
on the inner edge of the shoe, might, per- 
haps, spell out, from the obscm'e language 
of the specification, that space for the inward 
expansion of the metal at the toe of the shoe 
was desirable, and also that such space might 
be obtained by advancing the point of the 
bending tongue beyond the front part of the 
frog; but he would be more likely to reach 
such conclusions by the unaided operations 
of his own mind than by reading the plain- 
tiff's specification. . 

No such advanced position of the bending 
tongue is hinted at in the specification, and 
it is proved that the drawings, intended to 
represent the machine or its model, repre- 
sent the point of the bending tongue as be- 
ing no farther advanced than the forward 
point of the frog, or as being "in contact with 
or opposite to" the forward point of the frog, 
as would be inferred from the specification. 
It is clear that it can not properly be placed 
"in contact with" any other part of the die, 
nnder the directions contained in the speci- 
fication, and that the drawings do not in- 
dicate any such advanced position; and there 
is no satisfactory evidence that the model 
deposited in the patent oflSce did not, in this 
respect, correspond with the specification and 
drawings. The statement of the specifica- 
tion, that the bending tongue is withdrawn 
"to allow the iron of the toe to spread in- 
ward," is not calculated to indicate this ad- 
vanced position of the bending tongue, but 
rather to create the false impression that 
the iron spreads inward into the space from 
which the bending tongue is withdrawn. As 
it is stated that "the central portion of the 
swaging die" (or frog) is elevated above the 
rest as much as the thickness of the shoe, 
the iron does not spread into the space from 
which the bending tongue is withdrawn, and 
the language which indicates it does not 
tend to enlighten but to mislead. 

It is quite evident that neither the person 
who di'ew the specification, nor the person 
who prepared the drawings, was at all im- 
pressed with the importance of this advanced 
position of the point of the bending tongue. 
The person who made the model deposited 
in the patent office was unable to testify that 
the point of the bending tongue was ad- 
vanced beyond the forward part of the frog; 
and there is an entire absence of proof to 
show that the plaintiff then considered that 
this was an essential, or important, or even 
material featm'e of his invention. If he did, 
it is quite remai'kable that he did not take 
care that it was sufficiently 'explained, and 
its advantages clearly pointed out by his 
specification. As an inventor who had ob- 
tained several valuable patents, he was 
doubtless aware of the provisions of law, 
then and now in force, which declare that 
"before any inventor shall receive a patent 
for any such new invention or discovery, he 
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shall deliver a written description of Ws in- 
vention or discovery, and of tlie manner and 
process of making, constructing, using, and 
compounding tlie same, in such full, clear, 
and exact terms, avoiding unnecessary pro- 
lixity, as to enable any person sliilled in the 
art or science to which it appertains, or with 
which it is most nearly connected, to make, 
construct, compound, and use the same; and, 
in case of any machine, he shall fully ex- 
plain the principle, and the several modes 
in which he has contemplated the applica- 
tion of that principle or character by which 
it may be distinguished from other inven- 
tions; and shaU particularly specify and 
point out the part, improvement, or com- 
bination, which he claims as his own inven- 
tion or discovery;" and it is, therefore, very 
sm'prising that he did not explain the proper 
length, adjustment, and operation of the 
bending tongue, with its point in advance of 
the frog, if he had discovered the advantages 
of such adjustment and position, and intend- 
ed to cover them by the claims of his patent 

In connection with this part of the case, 
it may also be observed, that the advantages 
expected to result from the use of the device 
covered by the third claim of the patent are 
. very clearly set forth, while there is nothing 
In the specification likely to convey to the 
mind of the public the idea that the use of 
other forms of mechanism to give the bent 
blank an advanced position upon the swa- 
ging dies, would be an infringement of the 
,plaintifE's patent; or to lead other inventors 
to suppose that the plaintiff had secm-ed the 
exclusive right to use every form and char- 
acter of mechanism capable of giving the 
bent blank that advanced position. 

The omission to state that the advanced 
position of the point of the bending tongue 
was one of the distinguishing features of his 
invention, and the omission to state the ad- 
vantages of such position, do not wholly 
avoid the plaintifE's patent, unless such omis- 
sions were intentional and for the purpose 
of deceiving the public; which has neither 
been alleged in the pleadings nor proved by 
the evidence. The patent must cover what 
is properly described and claimed; but such 
omissions, and the character of the drawings 
in reference to this part of the machine, may 
properly be considered upon the question 
whether the plaintifiE, by. his specification 
and claim, has sufficiently claimed an3rthing 
more than the described mode of operation 
of the particular mechanism described in his 
specification, and referred to in general terms 
in his claim. Can he claim, as the character 
and principle of his invention— as its spirit 
and substance— as the very thing he has in- 
vented and patented— a capacity and feature 
which he has jiot hinted at, much less ex- 
plained, in his specification? And can he, 
under such a claim, and in the absence of all 
notice to subsequent inventors or the public, 
that any such claim was made, recover 
against an independent inventor as an in- 
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ficinger, because he has devised, "without his 
aid, and has used, devices imlilce those the 
plaintiff has described, to produce a result 
not hinted at in the plaintiff's specification? 
It would seem to be grossly inequitable and 
unjust to allow such a claim, under . such 
circumstances, and it is believed that it 
would be in dear violation of the spirit and 
principles of our patent law. 

In view of all the circumstances of the case, 
it is considered that the true construction of 
the plaintiff's second claim will only extend 
it to the particular device, devices, or mechan- 
ism described and claimed, and operating in 
the mode or manner particularly set forth; 
and to such other devices or mechanism as 
shall have substantially the same mode of 
operation, and may be justiy considered as 
the mechanical equivalent of that described 
and claimed— suchi an equivalent as a mechan- 
ic of ordinary skill, in the construction of 
similar machinery, and having the plaintiff's 
specification and machine before him, could 
substitute in the place of the mechanism de- 
scribed, without expensive experiments, and 
without the exercise of his inventive facul- 
ties. 

The claim cannot be considered as a claim 
for a combination merely, for there is noth- 
ing in its language indicating an intention to 
claim a combination only. The word "com- 
bination" is not found in the claim, and it 
contains no statement of the elements of any 
specified combination. There is no intima- 
tion that any portion of the means used to 
effect the bending and placing are not claim- 
ed as new, and as the plaintiff's invention. 
And, in the fourth and seventh claims, com- 
binations are expressly claimed in apt and 
appropriate language, from which must be 
inferred, that if it had been intended to daim 
in the second daim a combination merely, 
appropriate language to indicate such inten- 
tion would have been used. 

The predse extent of the daim, as covering 
the bending tongue and the connected mech- 
anism by which the bending and placing re- 
ferred to are performed, is, pei-haps, not nec- 
essary to be determined, as it was not urged, 
upon the hearing, that the daim was too 
broad, as including devices not of the plain- 
tiff's invention. It was probably, and, per- 
haps, properly considered, that the claim is 
in effect limited to the bending tongue and 
the connected mechanism which gives it 
its peculiar redprocating motion; and that 
this connected mechanism in the plaintiff's 
machine does not indude the frog or the 
movable guides or rollers upon movable 
standards, by which, in their conjoint opera- 
tion, the heels of the shoe are bent to their 
proper curve after the bending tongue is 
withdrawn, because it appears, by the plain- 
tiff's specification, that the inward move- 
ment of these guides does not begin until the 
bending and placing mentioned in the daim 
have been fully accomplished. 

The question of infringement of the plain- 
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tiff's second claim will be considered with 
reference to the constiniction above indicat- 
ed. It is supposed, however, that under any 
construction of this claim— wliether it should 
be considered as a claim to a combination, 
as urged by one of the plaintiff's counsel; or 
a claim for the peculiar structure, aiTange- 
ment, and organization of the mechanism by 
which the operations of bending and placing 
are performed, considered as a single device; 
or a claim to the bending tongue and the con- 
nected mechanism which gives it its peciiliar 
reciprocating motion— the question of in- 
fiingement would be substantially the same, 
if the idea of providing space for the 
inwai'd expansion of the iron dm-ing the 
process of swaging is not to be consid- 
ered as the substance or principle of the 
invention. In either case, the bending 
tongue is the most material, and, indeed, 
the essential element or featm'e of the com- 
bination or peculiar organization patented, 
and without it the bending and placing could 
not be performed. No machine, therefore, 
can be an infringement of the plaintiff's pat- 
ent, unless it contains the bending tongue, 
or its equivalent, with such connecting 
mechanism, that the bending and placing, or 
one of them, shall be performed substantial- 
ly in the mode described in the plaintiff's 
specification. 

It is conceded, that the position of the 
point of the bending tongue in advance of 
the foi-ward part of the frog is only a ques- 
tion of the length or adjustment of the bend- 
ing tongue, or of the form of the cams which 
regulate its motion, and determine the mode 
of its application and use; and that its form, 
and the struetm-e and arrangement of the 
connected mechanism, enables any person us- 
ing the plaintiff's machine, and conscious of 
the importance of the advanced position of 
the bent blank in front of the frog, to give 
it that position. It must also be 'conceded, 
that the use of the bending tongue and its 
connected mechanism, if properly claimed as 
a separate device in the plaintiff's specifica- 
tion, would be an infringement, although it 
were used for the simple and single purpose 
of placing the bent blank in its advanced po- 
sition between the swaging dies. 

The plaintiff's bending tongue is not sub- 
stantially identical with the device used by 
the defendants for advancing the bent blank 
upon the swaging die after the bending pro- 
cess is completed, and the modes of opera- 
tion of the two devices are not substantially 
the same. The form, and structure, and 
mode of operation of the two devices are sub- 
stantially different. These propositions are 
sustained by the prepondei'ance of testimony 
by experts, by the examination of the models 
of the two machines, and by the action of the 
patent ofiiee in granting the patents to Wills 
in 1858 and 1860. 

It would seem to be entirely certain, that 
the officers who authorized the issuing of 
these patents did not understand the second 



claim of the plaintiff to cover the devices 
patented to Wills. Those experienced offi- 
cers, with the specifications of the plaintiff 
and Wills before them, must have granted 
the two patents to Wills without suspecting 
that the devices of Wills were covered by the 
plaintiff's second claim, and the granting of 
these patents is prima facie evidence that the 
use of the devices thus patented does not 
infringe the plaintiff's prior patent. Corning 
V. Burden, 15 How. [56 U. S.] 252; The Amer- 
ican Pin Co. V. Oakville Co. [Case No. 313]. 
And this prima facie evidence is corroborated 
and confirmed by the other proofs in the case. 
And certainly, if the use of the devices pat- 
ented to Wills would not be an infringement, 
the use of the devices used by the defendants 
is not an infringement of the plaintiff's sec- 
ond claim. 

The machine used by the defendants is 
substantially the machine of Young and Ti- 
tus, in its general organization, construction, 
and mode of operation, with the addition of 
a device for moving the bent blank forward 
upon the swaging die after the process of 
bending has been completed. This device 
consists of a short lever, mounted in a mor- 
tice cut through the male die and fi'og, the 
mortice being of sufficient size to allow a vi- 
brating motion of the lever, back and forth, 
in the line of the rotation of the die. This 
vibrating motion is produced by the action 
of a wedge-shaped or cam bar placed within 
the roller that carries the die, and parallel 
to its axis; and which bar is fitted to slide 
in the direction of its length. The ends of 
the bar extend beyond the roller, and the bar 
is so arranged as to be acted upon by a cam 
attached to the frame of the machine, which 
presses the bar in one direction to advance 
the bent blank upon the die, and is pushed in 
the other direction by a spiing when it has 
passed the cam. This lever or pusher moves 
with, and is substantially a part of, the frog 
during the whole of the bending operation, 
but when that is completed, the upper por- 
tion of the short lever is pushed forward by 
the sliding cam bar, and the inner side or 
edge of the forward part of the bent blank 
is forced forward on the swaging die. 

The device used by the defendants, and 
above described, is not a copy of that patent- 
ed to the plaintiff, nor would it occur to any 
ordinary mechanic, conversant with the 
plaintiff's device, as an equivalent mode of 
producing the result attained by the plain- 
tiff's bending tongue and its connected mech- 
anism, when adjusted and ai'ranged so as 
to leave the bent blank in advance of the 
frog of the swaging die. It has, in fact, no 
considerable resemblance to the plaintiff's de- 
vice, either in construction, organization, or 
mode of operation, as they are explained in 
the plaintiff's patent, and can not, therefore^ 
be an infringement of thar patent. This 
proposition seems to us to be too clear to 
need illustration or argument. 

The defendant's answer does not set up the 
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defense of unreasonable neglect or delay to 
file a disclaimer of the third claim of the 
plaintiff's patent, and, as this defense in- 
volves a question of fact, it can not be made 
under the present pleadings. 

The proof shows that the description given 
by the plaintiflE's specification is sufficient to 
enable an ordinai-ily skiUful mechanic to con- 
struct the machine described. That it does 
not instruct such a mechanic so to arrange 
and adjust the bending tongue as to leave 
the bent blank in advance of the frog of the 
swaging die, is no objection to the vahdity 
of the patent, to the extent of the plaintiff's 
claim, as that particular feature is not claim- 
ed in the specification as a part of the plain- 
tiff's invention. 

The plaintiff is, therefore, entitled to a de- 
cree for an injunction and an account, in re- 
spect to the infringement of the sixth claim 
of his patent, but no further. The question 
of costs, and all other questions are reserved 
until the coming in of the master's report. 



Case No. 3,144. 

BURDEN v, CORNING et al. 

[23 Hunt, Mer. Mag. 528.] 

Circuit Court, N. D. New York. July 5, 1^0.^ 

Patents — Macbise fok Bolling Puddle Balls 
— Novelty — ^Validity — Infrixgement. 

[1. A patentee tools a patent for a new pro- 
cess, mode, or method of converting puddler's 
balls into blooms in rolling mills, which con- 
sisted in Tolling the ball between reciprocating 
plates or tables, or between a revolving 
cylinder and a stationary curved segmental 
trough. Evidence was given of previous use 
of machines for milling and condensing the 
edges of coin and buttons, and also of other 
machines for similar uses; and of a machine 
for mailing bullets by pressure, which were 
like the revolving cylinder and curved seg- 
mental trough of plaintiff, except that the periph- 
eries of both were grooved. Eeld, that such 
machines for making bullets and milling but- 
tons and coin did not show a want of novelty 
in the patentee, because the process used in 
them, the purpose for which it was used, and 
the objects accomplished, were substantially 
different.] 

[2, The patent was for a "machine used in 
the manufacture of iron, commonly called a 
squeezer, and used for converting puddler's 
balls into blooms, in rolling mills, and to roll 
the balls between reciprocating plates or tables, 
or between a revolving cylinder and a station- 
ary segmental trough with stationary flanges." 
Eeld, that the patent was for a new process, 
mode, or method of converting puddler's balls 
into blooms by continuous pressure and rota- 
tion between converging surfaces.] 

[See note at end of case.] 

[3. Defendants' machine compressed the balls 
between a rotating cam and two small rotating 
cylinders. Bdd that, if it converted the balls 
into blooms by continuous pressure and rota- 
tion between converging surfaces, it would in- 
fringe complainant's patent, although its me- 
chanical construction and action were differ- 
ent,] 

[See note at end of case.] 

^ [Reversed in 'Corning v. Burden, 15 How. 
(56 U. S.) 252.] 



(Case No. 2,144) BURDEN- 

This was an action brought [by Peter A. 
Bxurden] for the violation by the defendants 
[Erastus Corning and John F. Winslow] of 
patent [No. 1,890] granted to Henry Burden, 
of Troy, on the 10th of December, 1840, 
and thereafter assigned to plaintiff. [Ver- 
dict for plaintiff.] 

Before CONKLING, District Judge. 

The defendants set up three grounds of de- 
fense: 1st. That the patent was void for 
multiplicity of claim. 2nd. JChat it was void 
for want of novelty. 3rd. That the defend- 
ants had not infringed. To sustain the sec- 
ond groimd -of defence the defendants in- 
troduced a pafent for a machine for mak- 
ing bullets by pressure, granted to Thomas 
Bruff, in 1813, and proved its use in Wash- 
ington city in 1811, and also introduced re- 
ciprocating and rotary machines for milling 
the edges of buttons, used in Waterbury, 
Connecticut, as early as 1832, and also re- 
ciprocating and rotary machines for milling 
the edges of coin, used in the mint of the 
United States at Philadelphia as early as 
1833. The Bruff machine rolled bullets of 
lead between a revolving cylinder and a sta- 
tionary curved segmental trough, the sur- 
face of the trough gradually approaching 
the siurface of th& cylinder, and the periph- 
eries of both being gi'ooved. 

Upon the objection that the patent was 
void for multiplicity of claim, the judge 
ruled in favor for the plaintiff. Upon the 
other points raised by the defendants, the 
com:t charged the jm*y as follows, and un- 
der those instructions the jury rendered a 
verdict "for the plaintiff of $100: 

1. That the patent is for a new process, 
mode, or method of converting puddler's 
balls into blooms by continuous pressure 
and rotation of the bail between converging 
surfaces, thereby dispensing with the ham- 
mer, alligator jaws, and rollers accompanied 
with manual labor, previously in use to ac- 
complish the same purpose, and that the 
patent secures to the patentee the exclusive 
right to consti'uct, use, and vend any ma- 
chine adapted to accomplish the objects of 
his invention as above specified, by the pro- 
cess, mode, or method above mentioned. 

2. That the machines for milling buttons, 
milling coin, and rolling shot, do not show 
a want of novelty in the invention of the 
patentee as above specified, because the pro- 
cess used ia them, the purpose for which 
it was used, and the objects accomplished 
by them, were substantially different from, 
those of Bm-den's patent. 

3. That the machine used by the defend- 
ants is an infringement' on the plaintiff's 
patent if it converts puddler's balls into 
blooms by the continuous pressiure and rota- 
tion of the balls between converging sm*- 
faces, although its mechanical construction 
and action may be different from the ma- 
chine used by the plaintiff; and, imder 
these instructions, the jury, without retir- 
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mg, rendered a verdict .for the plaintiff for 
§100. OVhich amount was previously agreed 
on by the counsel for the respective parties, 
the plaintiff having been the owner of the 
patent but a few days when the suit was 
brought.) 

The defendants' counsel excepted to the 
charge of the learned judge. 

[NOTE. The defendants brought error, and 
the supreme court reversed the judgment en- 
tered below upon the verdict, upon the ground 
that the court erred in construing plaintifE's 
patent to be for a process, and not for a ma- 
•chine, and so instructing the jury; and also be- 
cause of the exclusion of testimony offered in 
behalf of defendants, to prove* the capabiHties 
of the alleged infringing machine in rolling the 
balls,, and to prove the differences as to me- 
chanical construction and mechanical action be- 
tween it and the machine of plaintiff, and also 
because of error in excluding evidence that the 
practical manner of giving effect to the prin- 
ciples embodied in defendants' machine differ- 
ed from the practical manner of giving effect to 
the principle embodied in plaintiff's machine; 
that the principles of the two machines were 
different, and that the machine used by defend- 
ants produced by its action on the iron a differ- 
ent mechanical result on a different mechanical 
principle from that produced by the machine of 
plaintiff. Coming v. Burden, 15 How. (56 XS. 
S.) 252.] 



BURDEN, The .TAIMES A. See Cases Nos. 
7,296 and 7,297. 

BURDEN, The WUiLIAM F. See Case No. 
12,558. 



Case mo. S,145. 

BURDETT V. ESTEY et al. 

[15 Blatchf. 349;^ 4 Ban. & A. 7; 15 O. G. 
877.] 

Circuit Court, D. Vermont. Nov. 16, 1878." 

Patents— Reed Okgaxs— Validity— Isfrisge- 

MENT. 

1. The 1st, 2d and 4th claims of the letters 
patent granted to Riley Burdett, February 
23d, 1869. for 17 years from the 24th of Au- 
gust, 1868, for an "improvement in reed 
organs," namely: "(1) The arrangement, in a 
reed musical instrument, of the reed board A, 
having the diapason set a and its octave set b, 
and the additional set L, extending from about 
:at tenor F upward through the scale, substan- 
tially as and to the effect set forth; (2) the 
reed board A, and foundation board Gr, con- 
structed with the contracted valve openings D, 
F, F, and the reeds arranged in relation thereto, 
all in the manner described; (4) in connection 
with the reed board A, having the sets a, b 
and L, as described, the independent dampers 
B and M, as set forth," construed. 

2. The invention covered by the first claim is 
not the mere addition to the reed board of an or- 
gan having two sets of reeds, of an intermediate 
partial set from tenor F upvrards, but it is the 
addition to such a reed board of such an in- 
termediate partial set, placed and constructed 
in the manner set forth in the specification 
and drawings annexed to the patent. 

3. Said 1st and 2d claims are valid. Said 4th 
■claim is invalid, for vant of invention. Said 

^ [Reported by Hon. Samuel Blatchford, Cir- 
<cuit Judge, and here reprinted by permission.] 

^ [Reversed by the supreme court in Estey v. 
Burdett, 109 U. S. 633, 3 Sup. Ot. 531.] 



patent is not void because of any unreason- 
able neglect or delay to enter a disclaimer to 
either the 3d or the 4th claim. 
[See note at end of case.] 
[Cited in Hake v. Brown, 37 Fed. 78o.] 
4. The plaintiff held to be entitled to recover 
on the 1st and 2d claims, without costs, al- 
though he did not, before bringing the suit, 
disclaim what is covered by the 4th claim, pro- 
vided he should file a proper disclaimer of 
what is claimed in the 4th claim.* 
[Followed in Cob'irn v. Schroeder, 8 Fed. 519. 
Cited in Matthews v. Spangenberg, 19 
Fed. 824.] 

[In equity. Bill by Riley Burdett against 
.Jacob Estey and others to restrain infringe- 
ment of letters patents No. 87,241, granted 
to complainant Februaiy 25, 1869, for an 
improvement in reed organs, and for an ac- 
counting. Decree for complainant perpetu- 
ally enjoining defendants, and order of ref- 
erence to ascertain the profits and damages.] 

George P. Edmunds and Edward J, Phelps, 
for plaintiff, 

William M. Evarts, Edmund Burke, and 
Edward N. Dickerson, for defendants. 

Before BLATCHFORD, Circuit Judge, and 
WHEELER, District Judge. 

BLATCHFORD, Circuit Judge. On the 
12th of October, 1867, Riley Bm-dett, of Chi- 
cago, Illinois, the plaintiff in this suit, filed 
in the patent office an application for a pat- 
ent for an "improvement in reed organs." 
The proposed specification wa.s sworn to by 
him on the 28th of June, 1867. As originally 
sworn to and filed, the specification was in 
these words: "To all whom it may concern: 
Be it known, that I, Riley Burdett, of Chi- 
cago, in the county of Cook and state of Illi- 
nois, have invented a new and useful im- 
provement in reed organs, and I do hereby 
declare the following to be a full, clear and 
exact description of the same, reference be- 
ing had to the accompanying di-awings, in 
which Fig. 1 is a perspective view of one of 
my reed celeste organs; Pig. 2 is a diagram 
plan, showing the relative airangement of 
the reeds; Pig. 3 is a vertical transverse sec- 
tion of my reed board, &c. This invention 
consists, first, in the arrangement of the reed 
board; second, in a method of tuning, by 
which a peculiar quality of tone is produced, 
and by which the power of the instrument is 
greatly increased, without an increased i-esist- 
ance in the action, and without an increase of 
power being necessary to operate the bellows. 
The advantages gained by my peculiar ar- 
rangement are a greatly increased power and 
vai'iely of tone. This is effected by the use 
of an additional set of reeds, commencing at 
tenor F, or thereabouts, and rimning up- 
ward through the scale of the instrument, 
and tuning the same in the peculiar manner 
hereinafter described. No other reed mu- 



' [For engravings illustrating the invention 
for which the patent sued upon was granted, 
see the report of the case in the supreme court, 
]09 U. S. 633, 3 Sup. Ct. 531.] 
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fiical instrument containing the same number 
•ot reeds, so far as I know, Ms ever possessed 
so great a variety or pleasing quality of tone, 
wMle ;simplicity of construction, compactness 
•of form, and ease of operation are other ex- 
cellences of this arrangement, not found in 
others. I will now describe particularly the 
construction of that part of my instrument 
which forms the subject of this patent The 
case, bellows, pedal, &c., may be, in general 
^onstmctlon and ai-rangement, like those in 
■common tise, and, therefore, no special de- 
.scription is required. The foundation of the 
veed boai'd is also coastructed in the usual 
manner, but the reed board proper, in it- 
self, differs from the ordinary reed board in 
the following particulars, viz;: The main 
board A contains two sets of reeds running 
through the entire scale, the back set of 
which is marked a and is timed as a unison 
•or diapason, while the front or octave set, 
marked b, is tuned an octave above the dia- 
pason. In the arrangement of these reed.s, 
it will be seen that the lowest and longest 
reeds in the diapason and the octave sets are 
placed with their vibrating ends as near to- 
gether as they can be, with room only for 
the tracker pin which communicates the mo- 
tion of the key to the valve beneath the 
reeds. But, as the reeds continually shorten 
■as they advance upward in the scale, there 
is necBiSsarily a vacant space left between 
the diapason set a and the octave set b, 
which constantly enlarges itself, and has 
heretofore been regarded as useless. Within 
this space, commencing on tenor F and run- 
ning upward through the scale, I have intro- 
duced a thU-d set of reeds, L, which forms 
the distinguishing feature of thi,s instrument. 
These are placed in the reed board over the 
•octave set b, and run obliquely to the founda- 
tion board G, as shown in Pig. 3, the vibrating 
ends resting on the same base as the other 
sets of reeds, a and b. These reeds are of 
the same size as the corresponding one? in 
the diapason a, and are tuned either a trifle 
.above or below the diapason, but only suffi- 
ciently so to produce a slightly wavering and 
undulating quality or effect, without produ- 
cing any discord. A few trials will enable 
any tuner of reed instruments to tune these 
reeds so as to realize the best effect This 
method of tuning will, when this ,set of 
reeds, which I have named the 'Harmonic 
■Celeste,' is drawn and used in connection 
with the diapason, produce a most wonder- 
■fully pleasing and captivating effect, while 
the power and beauty of^both sets of reeds 
are greatly augmented and enriched, in a 
manner which cannot be realized without be- 
ing heard. Fig. 2 shows a top view of the 
reed board proper, wherein the location of 
the reeds is shown with reference to the di- 
vergence of the reeds of the diapason get a 
and the octave set b, and also the space 
•afforded for the introduction of the third set 
L. Fig. 3 exhibits a transverse section of 
my reed and foundation boards, showing the 



arrangement of my reeds and the valve con- 
nections. In this figure, A is the reed board. 
G is the foundation board. D is the valve 
opening. E i,s the valve, and F F are the 
throats over which the reeds are located and 
placed. The valve E is retained in its prop- 
er place by the pins e, e and spring H, and is 
operated by the tracker pin I, which rests up- 
on its Tipper smrface and passes upward 
through the reed board to the under sm-face 
of the key N. The swell boards J and K and 
stop dampers B and M are raised, whenever 
desu-ed, by the knee stop O, fig. 1, or by a 
hand-draw stop, or by some other convenient 
device. Another important advantage aris- 
ing from the introduction of the harmonic 
celeste is, that a greater power and vaiiety 
is attained, than can be by the use of any 
of the octave coupling arrangements now in 
use. These, while they augment the power, 
by drawing down octaves to the keys actual- 
ly played, are objectionable, inasmuch as 
they offer more than double the resistance 
to the key and are thus often exceedingly 
undesirable. In my instmment, no such ob- 
jection can ever arise, as the pressure upon 
the keys is always the same, whether one or 
all the sets of reeds are used. Thi.s is of 
prime importance to the performer, as the 
required exertion becomes involuntary and 
not a matter of calculation, and thus the 
mind is not distracted from the proper feel- 
ing and expression of the music performed. 
Having described my invention and its utili- 
ty, what I claim as new and desire to secure 
by letter.s patent of the United States is: 
(1.) The arrangenient in a reed musical in- 
strument, of the reed board A, having the 
diapason set a and its octave set b and the 
additional set L, extending from about at 
tenor F upwards through the scale, substan- 
tially as and to the effect set forth; (2.) The 
arrangement of the diapason, its octave set 
and the harmonic celeste L, tuned as de- 
scribed, so as to produce the effect set forth; 
(3.) Tuning the additional set L, in relation 
to the diapason, in the manner set forth; 
(4.) The arrangement, in a reed musical in- 
strument of a set of reeds tuned after the 
manner of the set L, in relation to and in 
connection with one or more sets of reeds in 
the same reed board." On the 4th of No- 
vember, 1867, the application was rejected 
by the patent office. The letter of rejection 
said: "The application above referred to has 
been examined, and the arrangement of the 
reed board claimed is fully anticipated in 
patent granted to Riley Bxu'dett, January 
9th, 1866; also, patent granted to G. G. Hunt 
October 23d, ISoo. In respect to the mode 
of tuning claimed, the 'voix celeste' of the 
French, and 'unda maris' of the German, 
the former in the great organ of St. Vincent 
de Paul, Paris, and the latter in the church 
of St Vincent at Breslau, are the same as 
the manner claimed. 28 Philosophical Mag. 
p. 150. The application is rejected." On 
the 26th of November, 18G7, the plamtiff 



BURDETT (Case No. 2,145) 



[4 Fed. Cas. page 714} 



amended his 2d and 3d proposed claims, so 
as to read as follows: "(2.) The arrange- 
ment of the diapa,son, its octave set and the 
harmonic celeste L, tuned as described, sub- 
stantially as described, so as to produce the 
effect set forth; (3.) In a reed musical in- 
strument such as described, tuning the ad- 
ditional set L in relation to the diapason, in 
the manner set forth." At the same time he 
added 3 new proposed claims, as follows; 
"(5.) The reed board A, and foundation 
board G, constructed with the conti'acted 
valve openings D, F, F, and the reeds ar- 
■ ranged in relation thereto, all In the manner 
described; (6.) The diapason a, and its oc- 
tave, or principal, b, arranged over the same 
valve opening, as described, so that the oc- 
tave unison may be produced, when desired, 
without the use of coupler, and without any 
additional pressure upon the keys; (7.) In 
connection with the reed boai'd. A, having 
the sets a, b and L, as described, the inde- 
pendent dampers B and M, as set forth." 
On the 11th of December, 1867, the applica- 
tion was again rejected by the patent office. 
The letter of rejection said: "The application 
above referred to has been re-examined as 
amended- The office can see nothing pat- 
entable In the first clause of claim. The 
practice of arranging the reed board in one, 
two or more sets of reeds, or parts of sets, 
is contemplated in the references given, and 
also in the case of Biley Burdett's sub-bass 
attachment, patent granted September 10th, 
1861. It cannot be patentable to apply ad- 
ditional reeds to the upper part of the scale, 
when it is in practice to apply them to the 
lower part of it; and, in church organs, the 
stops, both reed and flute, seldom extend 
entirely through the manual. In the second 
clause of claim, the tuning of the extiu reeds 
is claimed as a new feature in the arrange- 
ment claimed in the fir.st clause. The ar- 
rangement is the same, whether the reeds 
are tuned or not, and the manner in which 
they are tuned cannot affect the arrange- 
ment. The method of tuning claimed in 
the third clause is fully answered in the ref- 
erences given. The fact of this being a reed 
instniment, and the references pipe organs, 
cannot affect the mode of tuning, although 
this mode is applied to reed instrmnents. 
See an accordeon made by Busson, 166, Bou- 
levard, Paris, at John F. Ellis' music store 
in this city. The fom-th clause of claim is 
the same as the second, and the remarks up- 
on that clause are equally applicable to this. 
The three additional claims filed in the 
amendment of November 26th, 1867, are fully 
anticipated in patent above referred to, 
granted to Riley Bm'dett, January 9th, 1866, 
and assigned to Jacob Estey & Co., except 
the last claim, which features are not shown 
in the drawings, but are u.sed in practice. 
The application is the second time rejected." 
The plaintiff took an appeal to the exami- 
ners in chief, and they, on the 29th of Au- 
gust, 1868, rendered the following decision: 



"The decision of the examiner, rejecting the 
second, third and fourth claims, is affirmed, 
and his decision rejecting the first and the 
amended claims, numbered five, six and sev- 
en, is reversed. It is con.sidered that the ref- 
erences do not show the arrangement de- 
sci'ibed in the last mentioned claims, and 
that a patent should properly be allowed 
therefor." Thereupon, letters patent were 
granted to the plaintiff, on the 23d of Febru- 
ary, 1869, for 17 years from the 24th of Au- 
gust, 1868, on the foregoing specification, 
with the claims above numbered 1, 5, 6, 7, 
claims 5, 6 and 7 being severally numbered 
2, 3 and 4. 

The entire contest in this case is as to the 
novelty and validity of the 1st, 2d and 4th 
claims of the plaintiff's patent. The p'.aia- 
tiff has offered no proof that the defeudants 
have infringed the third claim. The espe- 
cial contest is as to the first claim. It is ap- 
parent, from the specification in connection 
with the four claims originally made, that 
the plaintiff originally intended to claim two 
things: 1st, his alleged new arrangement of 
the reed boai'd; 2d, his alleged new method 
of tuning his additional partial set of reeds a 
trifle above or below the back diapason set, 
a. The arrangement of the reed board, and 
of the sets of reeds in it, was intended to hi 
claimed, and was claimed, in the first claim, 
without reference to any method of tuning 
the additional partial set. The original sec- 
ond claim claimed the arrangement of the 
three sets of reeds in the first claim, with. 
the third set tuned in the manner described. 
It is quite clear, that the plaintiff did not in- 
tend to claim the same thing, by his original 
first claim, that he claimed by his original 
second claim; that he did not regard the al- 
leged new method of tuning the additional 
partial set as forming any part of the first 
claim; and that the patent office did not in- 
tend to gi-ant to him, and did not grant to 
him, in granting the ffi"st claim, a claim in 
which such method of tuning foi*med any el- 
ement. The words, "to the effect set forth." 
in the first claim, have no reference to tiie 
effect produced by such method of tuning. 
The eff'ect referred to in the claim could ex- 
tend only to an effect produced by the ar- 
rangement specified in the claim; and such 
arrangement does not produce the effect re- 
ferred to in the specification as that produced 
by drawing and using the harmonic celeste- 
in connection with the diapason, when the 
harmonic celeste is tuned as described. The 
words, "to the effect set forth," mean no- 
more than the words, "as set forth." Tney 
do not have the same meaning as the words, 
in the original second claim, "so as to pro- 
duce the effect set forth," the effect thus re- 
ferred to being the effect produced by hav- 
ing the ari'angement of the reed board with 
the three sets of reeds as described, and tun- 
ing the third set in the method described, and 
then using the diapason set and the third set 
together. 
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In order to determine the questions inyolv- 
ed as to the novelty and Talidity of the first 
claim, it is necessary to first ascertain what 
is the proper construction of that claim. It 
is not only, as has been shown, a claim into 
which no method of tuning the additional set 
of reeds enters as an element, but it is a 
claim to the arrangement of a reed board 
having in it the sets of reeds. It is a claim 
to the aiTangement of the reed board A. hav- 
ing in It the two sets of reeds and the addi- 
tional set, "substantially as and to the ef- 
fect set forth" in the body of the specifica- 
tion. The arrangement claimed is not merely 
one in which there are the two sets of ^^eds 
and the additional set, but it is one in which 
such three sets of reeds are arranged, with 
reference to the reed board and to each oth- 
er, substantially as and to the effect set forth 
in the specification. The arrangement is dR- 
scribed thus: The main reed board contains 
two sets of reeds running through the entire 
scale, a diapason set and an octave set, the 
latter timed an octave above the diapason. 
The lowest and longest reeds in those two 
sets are placed with their vibrating ends as 
near together as they ^can be, with room only 
for the tL'acker pin between them. But, as 
the reeds continually shorten as they ad- 
vance upward in the scale, it results, that 
there is an unused part of the reed board be- 
tween the diapason set and the octave set, 
which unused part is constantly growing 
wider. This hitherto unused part of the reed 
board the patentee calls "a vacant space." 
It is not a vacant space in the sense of being 
a space of air occupied by no material sub- 
stance. It is a space occupied by a part of 
the reed board, but not occupied by reeds or 
by any other operative part of the mechan- 
ism. It is vacant In that sense. The paten- 
tee proposes to occupy that vacant space and 
make it of use, by putting an additional 
partial set of reeds into it, and thus getting, 
with a reed board no larger than one re- 
quired for two full sets of reeds, the substan- 
tial advantages of three sets of reeds, which 
had not before been attained with so small a 
reed board. Therefore, within, and into the 
body of, this unused part of the reed board, 
commencing on tenor F and running upward 
through the scale, he introduces a third set 
of reeds, which he places in the reed boai'd, 
in its body, in the same reed board in which 
the other two sets are placed, in the hitherto 
imused part of such reed board. He places 
them over the octave set, and they run ob- 
liquely to the foundation board, and their 
vibrating ends rest on the same base as the 
other two sets of reeds. The specification 
does not state why the vibrating ends of the 
reeds in the third set are to be brought down 
to the same base with tlie vibrating ends of 
the reeds in the other two sets. But that 
was not necessary. The statement of the 
fact that it is to be done is sufilcient. It can- 
not be done imless the reeds of the third set 
enter and pass down through the reed board 



and thus occupy the hitherto unused part of 
the reed board. It cannot be done if they 
are wholly above the reed board, nor can it 
be done if they do not nm. obliquely down- 
ward into the body of the reed board. This, 
therefore, is the arrangement referred to in 
the first claim, as the arrangement set forth 
in the specification. The point of advantage, 
in bringing down the vibrating ends of the 
reeds in the third set so that they shall rest 
on the same base with the vibrating ends of 
th6 reeds in the other two sets, is shown, by 
the evidence, to be the same point of advan- 
tage which is set forth in the specification of 
the patent granted to the plaintiff Janaaiy 
9th, 1860. In that, the invention is stated to 
be to so make the reed board that the thi*ee 
or the four sets of reeds in it shall be acted 
upon instantly and simultaneously by the 
rush of air upon the opening of the valve; 
and it is set forth that that result is effected 
by placing two spts of reeds on the same hor- 
izontal plane, and placing the other sets on 
an inclined plane, each with its base on the 
same level as the fii-st and second sets, thus 
making the head of each reed equidistant 
from the valve and making each produce in- 
stantaneous concerted sound. Although this 
featm-e thus existed before in reed boards 
having three or more full sets of reeds, it did 
not exist before in a reed board aiTanged like 
that in the plaintiff's patent of 1869, having 
three sets of reeds in a reed board no larger 
than that theretofore used for two full" sets; 
and, although an additional partial set of 
reeds may have before been added to the two 
sets, commencing at tenor F and running up- 
ward through the scale, such additional par- 
tial set did not have the vibrating ends'of its 
reeds resting on the same base with the vi- 
brating ends of the reeds in the other two 
sets. One feature of the arrangement claim- 
ed in the first claim may have before existsd 
in one structure, and the other feature may 
have before existed in another structure, bat 
they did not before co-exist in any one stric- 
ture; and it involved invention for the plain- 
tiff to combine and arrange them In Ms reed 
board. ' 

The plaintiff was called as a witness on be- 
half of the defendants, and, on his direct- 
examination, was asked; "Q. 37. State, if 
you please, what devices or improvements 
in the reed organ you supposed you invented, 
and what you believe to be described and 
claimed in your letters patent marked Ex- 
hibit A?" He answered: "A. In the old 
tri-reeds, or organs with three full sets of 
.reeds, there were many objections, and, in 
consequence of those objections, it never be- 
came a desirable or popular instrument with 
organ buyers. Those objections wei*e, some 
of them, too long a valve required too much 
powei", to secure the valve sufficiently • to 
hinder the escape of wind through the valve 
seat or opening, and, consequently, to over- 
come this, extra power on the long valve by 
a touch of the key with the finger; also a 
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socket board made with tile long valve was 
more liable to spring, so that the valve seat 
would become crooked, and render it useless, 
on account of leaking air, in consequence; 
besides, the instrument required to be a little 
larger, on account of a larger bellows being 
necessary to supply sufficient air for the 
reeds; besides, the tone not being a good or 
■desirable one in the tri-reed board. To over- 
come these objections, and, perhaps, others 
I might mention, I conceived the idea of de- 
vising an instrument in a more desh-able and 
practical form, in which I could embody 
everything desirable in the old tri-reed, and 
inti'oduce features that were poi>ular and de- 
sirable. I, therefore, conceived the idea of 
taking the double reed board and introdu- 
cing a set of reeds in a space unoccupied be- 
tween the two reeds of that board on the 
treble end, and introduce a third set of reeds, 
without altering the two reed or double 
board, and thereby secure just as practical 
and desirable an action as the ordinary 
double reed board, and be enabled to pro- 
duce the best effects of a third set of reeds, 
as far down in the scale as desirable to ac- 
complish this result; and this, in the main, 
is- what I claim as my improvement, as set 
forth in letters patent Exhibit A." One of 
the desirable features in the tri-reed board, 
as set forth in the plaintifE's patent of 1866, 
and a featm-e which assisted in giving the 
best effect to a third set of reeds, was the 
feature of bringing down the vibrating ends 
of the reeds in the third set to the same base 
with the other two sets. This featmre is 
fully set forth in the patent of 1S69, as a fea- 
ture of the arrangement of the three sets in 
the reed board. The defendants' expert, Mr. 
Peale, was asked, on his direct-examination 
by the defendants, the following question: 
"Q. 11. In the specification annexed to com- 
plainant's patent Exhibit A, the following 
language is used: 'These,' (referring to the 
intermediate partial set of reeds, L,) 'are 
placed in the reed board over the octave set 
b, and run obliquely to the foundation board 
G-, as shown in Pig. 3, the vibrating ends 
resting on the same base as the other sets of 
reeds, a and b.' If a reed, organ constructed 
with a reed board containing a diapason set, 
an octave set, and an intermediate partial 
set of reeds arranged in the same manner as 
the patent requires, except that the vibrating 
ends of the intermediate partial set of reeds 
do not rest upon the same base with the 
diapason and octave sets, but with the vi- 
brating ends of its reeds varj'ing from three- 
sixteenths of an inch to five-sixteenths of an 
inch above the vibrating ends of the diapa- 
son and octave sets of reeds, would or would 
not a reed board so constructed and arrang- 
ed come within the description of said speci- 
fication, above quoted?" He answered: "A, 
It would not." 

The invention covered by the first claim is, 
therefore, not the mere addition to the reed 
board of an organ having two sets of reeds, 



of an intermediate partial set from tenor F 
upwards, but it is the addition to such a reed 
board of such an intermediate partial set, 
placed and combined in the maimer set forth 
in the specification and drawings annexed to 
the patent. What that manner is has been 
hereinbefore defined. The record contains 
an admission on the part of the defendants, 
that an organ put in evidence and marked 
complainant's Exhibit C, was made and sold 
by the defendants at Brattleboro', in Vei-- 
mont, prior to the commencement of this 
suit. Mr. Renwick, the plaintlfE's expert, 
testifies, that said Exhibit C contains, in his 
opinion, the arrangement of instrumentali- 
ties recited in the first claim of the plaintiff's 
patent, because it has a reed board corre- 
sponding with the reed board A described in 
the patent, having a complete diapason set 
of reeds at one side of said reed boax-d, and 
a complete, octave set of reeds at the other 
side of said reed board, and having an addi- 
tional partial set of reeds extending from 
about tenor P upward through the scale of 
the instrument, arranged intermediately be- 
tween and above the other two sets of reeds, 
substantially as represented in the drawings 
of the patent, so that the width of reed board 
required is practically the same as that re- 
quired for the two complete sets of reeds 
only; and that the reeds of said Exhibit 
correspond substantially, in their relative di- 
mensions, and positions, and arrangement in 
the reed board, with the reeds described and 
represented in the plaintiff's patent, and are, 
therefore, substantially the same, considered 
as mechanical instrumentalities. This tes- 
timony is not contradicted, and it must, 
therefore, be held that the charge of infringe- 
ment of the first claim is established. 

The main question in the case is, whether 
the invention covered by the first claim was 
new. The evidence is very voluminous. It 
would not be profitable to discuss it at length. 
Most of it relates to the question whether 
one j^xvld Dayton was the prior inventor of 
what is covered by the first claim. All the 
evidence, and the exhibits, on the question of 
novelty, have been carefully considered and 
examined, and the conclusion of the com-t is, 
that no arrangement of reed board and sets 
of reeds substantially the same as that cov- 
ered by the said first claim, as that claim has 
been hereinbefore defined, existed prior to 
the plaintiff's invention of what is covered 
by said first daim. Much of the evidence 
in the case relates to Exliibit 21, produced 
by the defendants as an organ made by Day- 
ton in 1866, prior to the plaintiff's invention; 
and a large part of it consists of evidence put 
in by the plaintiff with a view of establish- 
ing as a fact, that the parts of that organ 
which ai'e contended by the defendants to be 
substantially, in ai-rangement, like the ar- 
rangement specified in the firsi claim, were 
fabricated for the pm*poses of this suit, after 
it was commenced, while another large part 
of it consists of evidence put in by the de- 
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fendants with the view of establishing as a 
fact, that those parts were made in 1866, 
prior to the plaintiff's invention. The plain- 
tifE's view as to such fabrication would, if 
true, make it necessary to conclude that such 
evidence on the part of the defendants is, to 
a large extent, founded on fraud and per- 
jmy. An examination of the evidence on 
both sides on that subject has led the court 
to the conclxision, that Exhibit 21 contained, 
when it was made in 1803, the same arrange- 
ment of reed board and reeds which it now 
contains. But such arrangement did not and 
does not embrace the entire arrangement 
specified and claimed in the plaintifE's first 
claim, as that arrangement has been herein- 
before defined. Althougli there was and is 
in Exhibit 21 an additional partial set of 
reeds put in on an incline, and although the 
reeds in that set may have been tuned fiat 
in relation to the reeds in the diapason set, 
yet such additional partial set was not and 
is not in the vacant space between the other 
two sets, in the sense of the plaintiff's pat- 
ent, and was not and is not at all in the reed 
board as made for two sets of reeds, but is 
entirely above such reed board, and is placed 
in an addition to such reed board, construct- 
ed expressly for receiving such additional 
partial set, and, although the reeds in such 
additional partial set run obliquely, they do 
not run to the foundation board, but run only 
to such reed board, and the vibrating ends of 
such reeds <io not rest on the same base as 
tlie other sets of reeds, but extend down no 
farther than the upper surface of such reed 
board, and are the entire thickness of such 
reed board above the vibrating ends of the 
reeds hi the other two sets. No arrangement 
of reed board and reeds, adduced as antici- 
pating the invention covered by the first 
claim of the plaintifE's patent, contains the 
entire arrangement claimed in that claim. 

The second claim is in these words: "The 
reed board A and the foundation board G, 
constructed with the coiltracted valve open- 
ings D, F, P, and the reeds aranged in rela- 
tion thereto, all in the manner described," 
The expression, "the reeds." in this claim, 
means, the reeds in the two sets and the 
additional set. In the specification and 
drawings, D is the valve opening in the 
foundation board, and F, F, F, are the 
throats or air passages communicating with 
the reeds. The language of the second claim, 
in connection with that of the descriptive 
portion of the specification, and with the 
drawing, Fig. 3, indicates, as testified by the 
plaintifE's expert, Mr. Renwick, "that the 
idea' conveyed by the word 'contracted,' 
when used in reference to the valve open- 
ings and passages indicated by the letters 
"D and F, is, that the valve openings and 
passages for the two complete sets of reeds 
and the intermediate partial set are con- 
tracted or condensed within the same space 
which is usually occupied by the valve 
openings and passages for two complete sets 
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of reeds only, in an instnuneut of the usual 
construction previous to the date of the in- 
vention." As otherwise expressed by the 
same witness, the valve opening in the 
foundation board and its valve "are not 
practically of any larger size than is re- 
quired for the first two sets of reeds only,, 
so that the operator has the advantage of 
using three sets of reeds throughout a large 
portion of the scale of the instrument, with- 
out applying any more force to the keys 
than is required for opening the valves for 
two complete sets only." • The valve open- 
ings in the platQtifl's arrangement are con- 
tracted from what their length and size 
would be in an instrument with three full 
sets of reeds, as in the tri-reed board shown 
in the plaintifE's patent of 1S66. The dif- 
ficulties arising firom iha use of the long 
valve of the tri-reed board with three full 
sets of reeds, are pointed out in the testi- 
mony of the plaintifiE, in his answer, before 
cited, to question 37, on his direct-examina- 
tion. The plaintifE, by his new arrange- 
ment, gets the advantages of three sets of 
reeds, so far as three sets are practically 
useful, and dispenses with the difficulties 
attending the large valve" openings before 
used with three full sets of reeds, and has 
valve openings no larger than would be used 
in a reed board with only two fuU sets of 
reeds. In this sense, his valve openings 
are "contracted," when they are considered 
with reference to the reeds used with them; 
and the invention claimed in the second 
claim is useful and patentable. It has been 
infringed by the defendants, in the making 
and selling of Exhibit C. The invention 
covered by it was new at the date of the 
plaintifE's invention. Nothing is adduced 
that anticipates it. It is not found in the 
plaintifE's patent of 1866, The valve open- 
ings in Exhibit 21 are not. the contracted 
valve openings of the plaintifE, but are as 
large as the valve openings in a tri-reed 
board having three full sets of reeds. The 
•lowest and longest reeds in the two fuU 
sets do not, as in the plaintifE's arrange- 
ment, have their vibrating ends as near to- 
.gether as they can be, with room only be- 
tween them for the tracker pin. Nor are 
the plaintifE's contracted valve openings found 
in any of the other prior reed boards of Day- 
ton, 

In regard to the fourth claim, the evidence 
shows, that independent dampers, such as 
those mentioned in that claim, were used 
in reed organs many years before the plain- 
tifE's invention. There was no invention 
in adapting such dampers to a reed board 
having the sets of reeds described in the 
plaintifE's patent of 1869. 

It is contended, on the part of the defend- 
ants, that the plaintifE's patent is void, on 
the ground of deceptive and fraudulent de- 
scription in the specification; and on the 
ground of fraudulent and deceptive misde- 
scription in regard to the method of tuning. 
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and in regard to the peculiar quality of the 
tone produced, and in regard to the power 
of the instrument and its ease of operation, 
and in regard to other matters; and be- 
cause it claims what is not described in the 
specification or shown in the drawings. 
These objections have been considered by 
the court, and are not regarded as tena- 
ble. 

It is also contended, that the plaintiff's 
patent is void, because he has not disclaimed 
the inventions claimed in the third and 
fom*th claims of his patent. Assuming 
that, in a suit where the third claim was 
alleged to be infringed, and was involved, 
the court would, on the consti'uction proper 
to be given to such claim, hold that it was 
invalid, it cannot be held, in this case, that 
the plaintifiE has unreasonablv neglected or 
delayed to enter, at the patent office, a 
disclaimer to either of those two claims. 
The questions involved in construing those 
two claims, with reference to their validity 
on the points of novelty and patentability, 
are largely questions of law, and not of fact; 
and the fact that the patent was gi-anted 
for those two claims, under the circum- 
stances attending the granting of it, entitled 
the plaintiff to repose upon it as valid in 
respect to those two claims, until the de- 
cision of a court holding otherwise. This 
is the view deducible from the authorities. 
O'Reilly v. Morse, 15 How. [56 U. S.] 62, 
121; Seymour v. McCormick, 19 How. [60 
U. S.] 96, 106. The plaintiff is entitled to 
recover on the fii-st two claims of his patent, 
although he did not, before the commence- 
ment of this suit, disclaim what is covei-ed 
by his fourth claim, inasmuch as he was 
not guilty of unreasonable neglect or delay, 
in not making such disclaimer; but he can- 
not recover the costs of this suit, because 
he did not, before the suit was brought, file 
in the patent office a disclaimer of what 
is claimed by his fourth claim. O'ReiUy v. 
Morse, and Seymour v. McCormicIi;, above 
cited; Tucli v. Bramhill [Case No. 14,213]; 
Hall V. Wiles [Id. 5,954]; Smith v. Nichols, 
21 Wall- [88 U. S.] 11'^, and cases there 
cited. 

When the plaintiff shall have presented to 
the court satisfactory evidence that he has 
filed a proper disclaimer of what is claimed 
by his fourth claim, he will be entitled to 
a decree for a perpetual injimction, and an 
account of profits and damages, as respects 
the first and second claims of the patent, 
liut without costs. 



NOTE [from original report]. This case, be- 
cause of tiie large interests involved in it, and 
for reasons growing out of the character of 
some of the evidence in it, was heard before the 
■circuit judge and the district judge sitting to- 
gether. It was argued on both sides with great 
care, research, ability and zeal, and we have 
given to it our most earnest and attentive con- 
sideration. The results reached express tlie 
<;onourring views of both of the judges. 

[NOTE. For denial of motion to punish de- 



fendants for violation of the injunction grant- 
ed herein, see Case No. 2,146, and, for the 
final decree in favor of complainant, see Bur- 
dett V, Estey, 3 Fed. 566. 

[The defendants appealed from the final de- 
cree to the supreme court, which reversed the 
decree below, and remanded the cause with 
directions to dismiss the bill. The reasons as- 
signed for reversal were that the alleged in- 
fringing organs contained nothing which, so 
far as claim 1 was concerned, was not found 
in the organ invented by one Dayton, prior to 
the iuventiou of complainant, and as to claim 2, 
i. e. "the reed board A and the foundation 
board G- constructed with the contracted valve 
openings D, F, P, and the reeds arranged in 
relation thereto, all in the manner described," 
that, in view of the state of the art, there was 
no invention in making the length and size of 
the valve opening greater or less in a reed 
board of a given width or where the reed board 
was made wider or narrower, or had more or 
less sets of reeds in it, either full or partial, 
and that the vibrating ends of the lowest and 
longest reeds in such Dayton organ were as 
near together as they were in the reed boards 
of the alleged infringing organs. Estey v. 
Burdett, 109 U. S. 633, 3 Sup. Ct. 531.J 
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BURDETT V. ESTEY et al. 

[16 Blatchf. 105;^ 4 Ban. & A. 141.] 

Circuit Court, D. Vermont. March 24, 1879. 

Patents — Reed Orgass — ^Infrixgembnt— Viola- 
tion OF IxjDNCTios — Evidence — Attachment 

FOR CONTEIIPT. 

1. The question of what is an infringement 
of the second claim of the patent granted to 
Riley Burdett, February 23d, 1869, for an "im- 
provement in reed organs," considered, in view 
of the decision in Burdett v. Estey [Case No. 
2,145]. 

2. On a motion for an attachment for con- 
tempt for violating an injunction issued to re- 
strain the infringement of a patent, after a 
construction has been given to the patent by 
the court, no testimony is proper to vary such 
construction. 

3. It is a matter of discretion, whether the 
court, on such a motion, will require expert 
testimony on the question of infringement, or 
will examine the alleged infringing article for 
itself. 

4. A structure which has an intermediate 
partial set of reeds, extending downward 
through the scale to tenor P, and placed hori- 
zontally on the top of, and in addition to, a com- 
mon double reed board, with both the vibrat- 
ing and the stationary ends of the reeds the 
full thickness of the reed board above the 
other sets and above the entrances to the air 
passages, and the valve openings from tenor P 
downward gradually and uniformly lengthen- 
ing till the lower and longest one is about half 
an inch longer than those above tenor F, does 
not infringe the second claim of said patent. 

5. The decision on the motion for attachment 
was made without prejudice to the raising of 
the same question of infringement on the ac- 
counting under the interlocutory decree. 

[In equity. BiU by Riley Burdett against 
Jacob Estey and others to restrain infringe- 
ment of letters patent No. 87,241, granted to 
complainant February 23, 1869, for an im- 



^ [Reported by Hon. Samuel Blatehford, Cir- 
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piovement in reed organs, and for an ac- 
counting. There was an interlocutory de- 
cree granting a perpetual injunction (Case 
No. 2,145), and complainant now moves for 
an attachment against defendants for a vio- 
lation of the same. Motion denied.] 

Edward J. Phelps, for plaintiff. 
Edward N. Didcerson and Charles C. Bea- 
man, Jr., for defendants. 

WHEELER, District Judge. This cause 
(15 Blatchf. 349 [Bm-dett v. Estey, Case No. 
2,145]) has been further heard upon the mo- 
tion of the plaintiff for an attachment 
against the defendants for an alleged viola- 
tion of the injunction therein. The motion 
is founded upon the affidavit of Silas M. 
Waite, which states, in substance, that the 
defendant Fuller brought to him a reed 
board and foimdation board of an organ, 
combined, and said that the defendants were 
making such boards and putting them in 
their organs. The defendants appear, and, 
without making any objection to the form of 
procedure or filing any answer, present the 
affidavit of Fuller, in which he states that 
they are making such boards and using them 
in their organs, but that he is a mechanic 
and familiar with the proceedings in the 
cause, and with the manufacture of organs, 
and that, in his opinion, these boards do not 
violate the injunction. The sample taken to 
Waite is referred to and made a part of his 
affidavit. 

The defendants insist, that, without the 
testimony of some witness, taken in writing, 
so as to be capable of being spread upon the 
record, and showing, apart from the reed 
board and foundation board, which cannot 
be spread upon the record, that the making 
and using these boards is a violation of the 
injunction, there is not sufficient groxmd 
shown to warrant proceeding with the mo- 
tion; that, if the motion is to be proceeded 
with, they wish to show, that, in 1866, they 
constmcted reed and foimdation boards with 
valve openings similar to these down to tenor 
F, and that one-half of all the organs made 
by them for the past five years have been 
made with reed and foundation boards like 
these; and that, ifpon inspection of this sam- 
ple, without evidence otherwise, it is appar- 
ent that the manufacture and use of such 
boards do not violate the injunction. 

The decree was, that the patent, to the ex- 
tent of the first and second claims, was valid, 
and that the defendants had infringed it 
The injunction was founded upon the decree, 
but was general in its terms, commanding 
the defendants to refrain from further in- 
~ fringement. The scope of the injunction 
would be according to the construction of 
the patent given to it by the court. No tes- 
timony would be proper or of any effect to 
vary that. If the exhibit was of that char- 
acter that its parts and their workings could 
not be understood but by persons of peculiar 
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skill, it would be necessary to call such per- 
sons to explain them; but they are not. Any 
person who understands the subject so as to 
comprehend the decree and the grounds of it, 
can understand this exhibit. 

The invention covered by the patent was 
made in 1S67, and the patent was granted 
in 1869. So, the testimony suggested, if it 
would have any bearing whatever, would af- 
fect the decision on which the decree and in- 
junction are founded, and the validity of the 
injunction itself, which is not in any respect 
open on this motion, and not what has been 
done since the injunction. 

The testimony mentioned as to what has 
been done during the past five years, would 
only affect the extent of the violation since 
the injunction, and of .the liability to account 
both before and since, if this is a violation, 
and not the question whether it is in fact a 
violation. 

The fact of making and using things like 
the exhibit is not disputed, but is fully 
proved and admitted by the defendants 
themselves. Whether that constitutes a vio- 
lation of the injunction is the question di- 
rectly and fairly presented. In Kelleher v. 
Darling [Case No. 7,653] Mr. Justice Clifford 
said: "Where the invention is embodied in 
a machine, manufacture, or product the 
question of infringement, which is a ques- 
tion of fact, is ordinarily best determined by 
a comparison of the exhibit made by the 
respondent with the mechanism described 
in the complainant's patent" It would, 
doubtless, be entirely competent, and is un- 
derstood to be sometimes the practice, for 
the com*t on questions of this sort, to refuse 
to examine exhibits for itself, until the tes- 
timony of some person of skill, to prove the 
infringement or violation, has been taken; 
but that would seem to be wholly a matter 
of discretion, and it must be equally com- 
petent for the court to examine the exhibits 
and determine the question upon them, if it 
sees fit to do so. 

This exhibit is like the manufacture which 
embodies the plaintiff's patent, in aU re- 
spects but two. One of these respects is, 
that, in this exhibit the intermediate par- 
tial set of reeds, extending downward 
through the scale to tenor F, is placed hori- 
zontally on the top of, and in an addition 
to, a common double reed board, with both 
the vibrating and the stationary ends of the 
reeds the full tliickness of the reed board 
above the other sets, and above the entrances 
to the air passages, while, in the plaintiff's 
invention, the intermediate partial set ex- 
tends obliquely between the other two sets 
to the foundation board, with the vibrating 
ends of the reeds substantially on the same 
base as those of the other t^vo sets. The 
other respect is, that, in this exhibit the 
valve openings, from tenor P downward, 
gradually and uniformly lengthen, till the 
lower and longest one is about a half inch 
longer than those tenor F, while, in the 
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plaintiff's invention, they are of uniform 
lengtli througliout 

This latter variation makes a different 
thing from those embodying the plaintiff's 
invention, so far as the vai-iation extends; 
hut, if- the rest of it was like the plaintiff's, 
the variation would not save the infi-inge- 
ment and violation to the extent of the rest, 
for, to that extent, the defendants would be 
using the patented invention. In this re- 
spect, this case would be like Smith v. Lon- 
don & N. W. Ry. Co., 20 Eng. Law & Eq. 
94. There, it was held that a patent for 
a wheel made of certain materials and in a 
particular manner was infringed by a wheel 
made in part of those materials and in that 
manner, although the rest was wholly differ- 
ent. So, the question is, whether the de- 
fendants infringe by making reed and foun- 
dation boards with the horizontal partial set 
instead of the plaintiff's inclined set. 

The plaintiff's patent is really for a com- 
bination of parts, and not for any of the 
parts themselves, although the word is not 
used to describe the invention, either in the 
specification or claims. In describing the 
nature of his invention, in the fore part of 
his specification, he says: "This invention 
consists, first, in the arrangement of the reed 
board; second, in the method of timing," 
&e. The part in relation to the arrange- 
ment of the reed board is all that has been 
sustained and is now in question. The first 
claim is: "The arrangement, in a reed mu- 
sical instrument, of the reed board, A, hav- 
ing the diapason set, a, and its octave set, 
b, and the additional set, L, extending from 
about at tenor F upward through the scale, 
substantially as and to the effect set forth." 
The second claim is: "The reed board. A, 
and foundation board, G, constructed with 
the contracted valve openings, D, F, F, and 
the reeds arranged in relation thereto, all 
in the manner described." None of these 
parts were new. There were before organs 
with two sets of reeds having the same 
valve openings, contracted, in the sense 
used, and there was, according to the find- 
ing, one organ ia use having an inclined 
partial set of reeds extending from tenor P 
upward. But, there was no organ contain- 
ing these things arranged as the plaintiff ar- 
ranged them. He invented this new ar- 
rangement or combination of them, and was 
entitled to, aad obtained a patent for that 
If the exhibit embodies that, the defendants 
infringe by making things like it, and are 
guilty; otherwise, not. 

The plaintiff claims that the defendants 
infringe the second claim of the patent, and 
refera most particularly to the valve openings. 
It follows, directly, from what has preceded, 
that the plaintiff has no patent for any sort 
of valve openings, and that the defendants 
cannot infringe by the mere use of any, hoW' 
ever made, of whatever shape or size. More 
than that must be brought in. There must 
be the reed and foundation boards couotr act- 



ed with the contracted valve openings, and 
the reeds arranged in relation thereto, all in 
the manner described. So, it comes back 
again to the arrangement or combination of 
the reeds with the valve openings, in the 
boards. It is well settled, that, where there 
is a patent for a combination of old parts, 
there can be no infringement unless all the 
material parts are used, because, without 
one of them, the combination or arrange- 
ment would be different. Prouty v. Rug- 
gles, 16 Pet. [41 U. S.] 336; Vance v. Camp- 
beU, 1 Black [66 U. S.] 427; GiH v. Wells, 
22 Wall. [89 U. S.] 1. One of the elements 
of the plaintiff's combination is the inclined 
partial set, extending down between the 
other two sets to substantially the same 
base. That element is wanting in the de- 
fendants' organs, in controversy on this mo- 
tion, unless their horizontal set is an equiva- 
lent for it. In a patent for a combination, 
the use of equivalents known to be such at 
the date of the patent, may be excluded. 
Rees V. Gould, 15 WaU. [82 U. S.] 187; Gill 
V. Wells, 22 WaU. [89 U. S.] 1. Prior to 
1866, horizontal sets of reeds, placed on top 
of the reed boai-d, above other sets, were 
weU known, and had been patented to 
George G. Hunt, of WolcottviUe, Conn,, and 
the plaintiff obtained a patent for bringing 
them down on an incline, so that their vi- 
brating ends would be on the same base as 
the other sets, and equally near the valve 
openings with them, whereby they would 
take the rush of air at the same time, and 
speak promptly with them, which patent 
the plaintiff transferred to the defendants. 
The improvement covered by that patent 
was exactly the difference between the 
plaintiff's inclined and the defendants' hori- 
zontal sets, here. One is not an equivalent 
for the other, and the plaintiff cannot justly 
now claim it to be. And the plaintiff's 
patent was, and could be, sustained, upon 
the finding which was reached, upon such 
a difference. Had the plaintiff's patent 
been for a partial set, from tenor F up- 
wards, combined with the two sets of a sim- 
ple double reed board, it would have failed, 
because Arvid Dayton's organ, defendants' 
exhibit 21, in the principal case, would have 
anticipated it. But it was not for that, 
and did not profess to be; it was for an in- 
clined set extending down between, and to 
the same base with, the other two, and not 
anticipated. In this respect the defendants' 
organs now in question are nearer like Day- 
ton's than they are like the plaintiff's. The 
position of the vibrating ends of the reeds 
in respect to the valve openings is of more 
importance than that of the rest of the 
reeds, and the positions of those in both 
Dayton's and the defendants' organs are 
nearly the same. It would be manifestly 
unjust to hold that there was a difference 
between Dayton's organ and the plaintiff's 
and thereupon sustain the plaintiff's pat- 
ent, and then to hold that this style of the 
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defendants* organ is equivalent to the plain- 
tiff's and sustain this claim of infringement. 
So, the reed and foinidation boards are not 
alike, even down to tenor F, and the defend- 
ants are not guilty of any violation of the 
injunction, in making them. If the boards 
were alike to" that extent, the case would be 
like Sellers v. Dickinson, 6 Eng. Law & Eq. 
5i4, in some respects, where the use of a 
part of a patented combination was, under 
the cireimistances, held to be an infringe- 
ment. Upon this view, the motion must be 
denied. . 

This decision upon this question, so far as 
it affects this motion, is not reviewable. 
The same question may arise in the ac- 
coiihting now going on, and be important 
there, and be reviewable so far as it would 
affect that proceeding, unless the decision 
here would in some manner be conclusive 
upon the parties. And it is of much more 
importance to the interests of justice that 
the decision of this question upon the ac- 
counting should be correct, than that the 
decision upon this motion should be, for, if 
the plaintiff is entitled to the restraint 
sought here, he will be entitled to the prof- 
its and damages arising from the acts 
sought to be restrained, which, in contem- 
plation of law, wiU compensate him; and, 
if not entitled, he loses nothing here or 
there. And, if the defendants are liable to 
the restraint, they will make good their lia- 
bility there, while,, if not, they ought not to, 
and will not, suffer anything here or there. 
Therefore, this decision' ought not to be con- 
clusive upon any question that may be 
raised there, and should be limited so as 
clearly not to be. 

The motion is denied, without prejudice 
to either party, elsewhere than upon the mo- 
tion. 

[NOTE, For final decree in favor of com- 
plainant, see 3 Fed. 566; and for grounds of 
reversal of same by supreme court see note at 
end of Case No. 2,145, next preceding.] 
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Case Wo. S,147. 

BUHDICK V. HALE et al. 

[7 Biss. 96; * 8 Chi. Leg. News, 192; 1 Law & 
Eq. Rep. 246; 22 Int. Rev. Rec. 106.] 

Circuit Court, D. Indiana. Feb, Term, 1876. 

Removal of Cause fkom State to FedejjaI/ 
CoDiiT — Act Coxstkded — Insufficiency of 
Bond— Condition of Bond. 

1. The jurisdiction of a state court over a 
controversy rightfully in its possession, cannot 
be dislodged except by fully complying with the 
requirements of the acts of congress au^oriz- 

* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ing the transfer of causes from the state to the> 

federal tribunals. 
[Cited in Stoutenburgh v. A\Tiarton, 18 Fed- 
3. Cited, but not followed, in Harris v^ 
Delaware. L. & W. R. Co., Id. 833. Dis- 
tinguished in Kentucky v. Louisville- 
Bridge Co., 42 Fed. 242.] 

2. A bond given in pursuance of the act of 
March 3, 1875, in regard to removal of causes- 
from the state to the federal courts, in which 
the place where the penal sum should have- 
been inserted is left blank is insufficient; for al- 
though an undertaking to pay an indefinite- 
amount would have satisfied the act, no sum 
being named as a penalty, no liability is cre- 
ated. 

[Cited in Webber v. Bishop, 13 Fed. -50; De- 
ford V. MehafEy, Id. 491. Approved in Aus- 
tin V. Gagan, 39 Fed. 628.] 

3. Where the act requires that the conditio» 
of the bond shall be that the party removing- 
the suit will enter in. the circuit court of the- 
United States, on the first day of its next 
session, a copy of the record in such suit, an* 
for paying all costs that shall be awarded by 
said circuit court, and the condition in the bonS 
given, is that plaintiff shall file in the circuit 
court "copies of all process," such bond is in- 
sufiicient. 

[See note at end of case.] 

[This cause was removed to the ' circuit 
com-t, and the plaintiff moved to remand the- 
same to the state com-t, which motion wa& 
granted.] 

Edwin H. Lamme, for plaintiff. 
Harrison, Hines & Miller, for defendant. 

GRESHAM, District Judge. On the' loth 
day of December, 1869, judgment was ren- 
dered in the Marion civil circuit court in fa- 
vor of the defendant, Julia Hunt, against her 
codefendant, Judson Hale, on her cross-com- 
plaint, in which she alleged that she was the 
owner of the note sued on by the plaintiff. 
On the 10th day of December, 1873, the su- 
preme court of the state reversed this judg- 
ment and remanded the cause for a new trial. 
On the 14th day of October, 1874, the plain- 
tiff, who was a citizen of the state of New 
York, filed his petition in the state court for 
the removal of the cause to this court, on. 
the ground that fr-om prejudice and local in- 
fluence he would not be able to obtain jus- 
tice in the state court, and with said petition, 
he filed a bond. 

On the 29th day of May, 1875, the state- 
court, on the motion of the plaintiff, accepted 
the bond and ordered that no further steps- 
be taken in the cause in that court. 

The defendants now appear and move to- 
remand. It will be observed that the appli- 
cation for removal was under the act of 
March 2, 1867 [15 Stat 558, c. 196], and ac- 
tion by the state court was delayed on the 
same until after the passage of the act of 
March 3, 1875 [18 Stat.- 470]. 

Was there such a compliance with the act 
of 1875 as divested the state court of juris- 
diction? 

The bond is penal in form, but the place 
where the penal sum should have been iusert- 
ed is left blank. An undertaking to pay an. 
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indefinite amount would have satisfied the 
act, but this instrument is not an agreement 
±o pay anytliing. No sum being named as a 
penalty in the contract, it created no liability. 
But if the bond were not open to this objec- 
tion, it is insufficient for other reasons. The 
condition is that the plaintiff shall file in the 
circuit court of the United States "copies of 
all process" in the action and cross-action. 

Section 3 of the act of 1875, declares that 
the party entitled to remove the suit shall 
file with his petitfon for removal a bond, 
with good and sufficient surety, for entering 
in, the circuit court of the United States, on 
the first day of its next session, a copy of the 
record in such suit, and for paying all costs 
that shall be awarded by the said circuit 
court, if said court shall hold that said suit 
-rt'as wrongfully or improperly removed there- 
to. The act clearly requires that the party on 
whose petition the suit is removed shall give 
a bond to do more than file copies of the pro- 
cess in the federal court. The surety on this 
"bond will be liable for no costs if this suit is 
sent bacli to the state court. 

If, as was intimated in argument, the act 
■of 1867 was not repealed by the act of 1875, 
the plaintiff is equally unfortunate, for he 
lailed to comply with the requirements of that 
act by offering good and sufficient surety for 
his entering in the court copies of "all pro- 
cess, pleadings, depositions, testimony and 
other proceedings in said suit," and for do- 
ing such other appropriate acts. 

But it was held in the Danville railroad 
case [Osgood v. Chicago, D. & Y. R. Co., 
Case No. 10,604] 6 Biss. 330, that the act of 
1875 repealed the act of 1867, and that ruling 
must be accepted as law in this disti-ict. 

It will not do to say that the requirements 
of the act as to the filing of a petition and 
bond in the state court are merely directory, 
and that such defects in the bond as have 
been pointed out in this case may be cm-ed 
by amendment in this com't. 

Congress has prescribed the mode for re- 
moving causes from the state to the federal 
courts. The federal courts have no power to 
dispense with, or modif;i% or change, any of 
the provisions of the sta'tutes authorizing the 
removal of causes from one jurisdiction to 
the other. Unless the requirements of the 
act, which are jurisdictional pre-requisites, 
are substantially complied with, the power of 
the state court remains undisturbed. If in 
this case the requirements of the statutes have 
been substantially complied with, the state 
com-t has lost jurisdiction over the suit, and 
no amendment of the bond is necessary to 
complete the jurisdiction of this com-t. If, on 
the other hand, the requirements of the act 
Iiave not been complied with, the suit is still 
in the state court, and there is nothing in this 
court to amend. The jm-isdiction of the state 
court over a controversy rightfully in its 
possession, as in this case, cannot be dis- 
lodged except by fully complying with the re- 
quirements of the act of congress authorizing 
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the transfer of causes from the state to the 
federal ti-ibunals. 

It was further urged in support of the mo- 
tion to remand, that the suit having been 
ohce ti-ied in the state court, it was too late 
to remove it to this court under the act of 
1875. But in view of what has been already 
said as to the insufficiency of the bond, it is 
not necessaiy to rule upon that question. 

The motion to remand is sustained. 

[NOTE. Under the act of 1875, the bond 
need not be executed by the petitioners. 
Stevens v. Bichardson, 9 Fed- 191; Public 
Grain & Stock Exchange v. Western Union 
Tel. Co., 16 Fed. 289. The provisions of the 
act, as to the bond, relate only to removals 
under that act. G-utwilling v. Zurberbier, 28 
Fed. 721. Defects may be cured in the fed- 
eral court. Baede v. Cheeney, 5 Fed. 388; De- 
ford V. Mehaffy, 13 Fed. 481; Harris v. Dela- 
ware, L. & W. B. Co., 18 Fed. 833. Compare 
Torrey v. Grant Locomotive Works, Case No. 
14,105; Act 1888; Overman Wheel Co. v. Pope 
Manuf'g Co., 46 Fed. 577. Defects or irregu- 
larity in form will be deemed waived after the 
lapse of 18 months, where the removal was by 
consent. Hervey v. Illinois Midland By. Co., 
3 Fed. 707. After approval by the state court, 
the federal jurisdiction does not depend on the 
form or substance of the bond. Beede v. Chee- 
ney, 5 Fed. 388. Nor will the court inquire 
into the sufficiency of the sureties after such 
approval. Van Allen v. Atchison, C. & P. B. 
Co., 3 Fed. 545; Stevens v. Richardson, 9 Fed. 
191; Dennis v. Alachua Co., Case No. 3.791; 
The Eemoval Cases, 100 U. S. 457. And see 
Chambers v. McDougal, 42 Fed. 694. A con- 
dition that the petitioner will "do or cause to 
be done such other and appropriate acts," etc., 
complies with the statutory requirement for ap- 
pearing in the federal court. Cooke v. Selig- 
man, 7 Fed. 263. The bond must provide for 
the pavment of costs. Sheldrick v. Cockcroft, 
27 Fed. 579; Webber v. Bishop, 13 Fed. 49. 
But, if otherwise valid, it is enough if the 
penalty is sufficient to cover the costs likely to 
accrue. Kentucky v. Louisville Bridge Co., 42 
Fed. 241. A bond which conforms* to the re- 
quirements of the act of 1875 is sufficient in 
one of the cases as to which the act of 1867 
is unrepealed. Farmers' Loan, etc., Co. v. 
Chicago, P., etc., R. Co., Case No. 4.665. The 
condition required by the act of 1875 is insufii- 
cient to remove for local prejudice. Sutherland 
V. Jersey City & B. B. Co., 22 Fed. 356. Un- 
der the act of 1887, the bond must be filed be- 
fore the time of answering expires (Austin v. 
Gagan, 39 Fed. 626), and the court cannot di- 
rect it to be filed nunc pro tunc (Id.). Under 
the act of 1888, the bond need not contain a 
condition for the entry of defendant's appear- 
ance, when special bail was not originally de- 
manded in the action. Burck v. Taylor, 39 
Fed. 581.] 
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Case Wo. S,147a. 

BURDOIN V. The HARRIET S:\nTH. 

[Betts* Scr. Bk. 25.] 

District Court, S. D. New York, May, 1852. 

Cakriers— Delivery to Vessel. 

[Giving goods to the mate of a vessel for 
transportation, and taking his signed receipt 
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therefor, is a good delivery to, and binds, the 
vessel.] 

[In admiralty. Libel by George E. J. 
Burdoin against the schooner Harriet Smith 
for failure to deliver a shipment of cigars. 
Decree for libelant] 

This was an action to recover the value 
of cigars shipped at Havana and delivered 
In this port. Held, that a delivei*y of the 
<:igars to the first mate of the schooner, and 
the signature by him of a receipt of the same, 
was a good delivery, and bound the vessel. 
Decree for value of cigars at this port in 
aiarch 31st, 1852, with interest from that 
•date at six per cent, and costs, less the 
freight due payable on the same. 



BURPEE V. FmST NAT. BANK OF 
JAiraSYH^LE. See Case No. 2,185. 



Case Wo. 3,148. 

Ex parte BtmiTOIlD. 

[1 Cranch, G. C. 2T6.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1805.* 

Justices op the Peace— Jurisdiction— Warrant 
OP CoMMiTiiENT— Sufficiency. 

1. An authority which, may be esercised by 
an individual magistrate may be exercised by 
many jointly. 

2. A warrant of commitment must state 
probable cause, supported by oath or affirma- 
tion. 

[Cited in U. S. v. Tureaud, 20 Fed. 623.] 

[See note at end of case.] 

[See Ex parte Bennett, Case No. 1,311.] 

Habeas corpus, ad subjiciendum. The re- 
turn states a warrant, from a large number 
•of justices, to bring before them the prisoner, 
to find sureties for his good behavior. 
The form is the same as that in 4 Burn, J. 
P. 256; and. an order that he find surety 
in the sum of $4,000, and a mittimus for 
want of sm"ety, in the following form: "Al- 
■exandria Cdunty, ss,— The undersigned, jus- 
tices of the United States, assigned to keep 
the peace, within the said county, to the 
marshal of the distinct, and all and singular 
the constables, and other officers of the said 
■county, gi'eeting:— Forasmuch as we are given 
to understand, from the information, testi- 
mony, and complaint of many credible per- 
sons, that John A. Burford, of the said coun- 
ty, shopkeeper, is not of good name and fame, 
nor of honest conversation, but an evil-doer 
and disturber of the peace of the United 
States, so that murder, homicide, sti'ifes, dis- 
cord, and other grievances and damages, 
Jimongst the citizens of the United States, 
concerning their bodies and property, are 
likely to arise thereby— Therefore, on the be- 

^ [Eeported by Hon. William Craneh, Chief 
Judge.] 

" [Reversed by the supreme court, in Re Bur- 
f Old, 3 Craneh (7 U. S.) 448.] 



half of the United States, we command you, 
and every of you,, that you omit not, by 
reason of any liberty within the county afore- 
said, but that you attach, or one of you do 
attach, the body of the said John A. Burford, 
so that you have him before us, or other 
justices of the said county, as soon as he 
can be taken, to find and offer sufficient 
surety and mainprise for his good behavior 
towards the said United States, and the 
citizens thereof, according to the form of 
the statute in such case made and provided. 
And this you shall in nowise omit, on the 
peril that shall ensue thei'eon, and have you 
before us this precept. Given under om* 
hands and seals, in the county aforesaid, 
tJiis 2l3t day of December, 1805." 

Mr. Hiort, for prisoner. The mittimus 
ought to show a legal ground of commitment, 
supported by oath of persons named; and 
state how long the sureties are to be held 
bound for his good behavior, otherwise it 
amounts to imprisonment for life. It i.s a gen- 
eral warrant. It does not specify a crime. 
Bosc. Pen. St, 9; Rex v. Little, 1 Burrows, 
613; Id. 2281; 1 Salk. ISl. As no sufficient 
cause was expressed, the jailer was not 
bound to receive him, and cannot lawfully 
detain him. 1 Bl. Comm. 13T; 2 Inst. 52, 
53; 4 Bl. Comm. 255. The justices could not 
bind over to the good behavior on their 
own knowledge. They could not do it with- 
out an oath. General Information Is not 
sufficient. 1 Hawk. c. 61, § 4, note. By the 
6th amendment of the constitution of the 
United States "no warrants shall issue but 
upon probable cause, supported by oath or 
afOrmation;" and by the 10th amendment, 
excessive bail shall not be required. In the 
present case the bail was excessive. He 
was charged with no offence, nor even with 
being of ill-fame, and yet these justices have , 
required bail in the sum of four thousand 
dollars. The justices had no authority to 
act jointly. By the act of congress of 27th 
February, 1801 (2 Stat 103), they have only 
the powers of individual magistrates. They 
have no power as a coui-t. They can only 
exercise, each for himself, the powers given 
by law to single or Individual magisti-ates. 
Whose act Is this? They cannot act jointly. 
Then it amounts to several warrants. As a 
joint act it Is extrajudicial; they have no joint 
authority. The mittimus says he was brought 
before a meeting of many of the justices of 
the peace, yet only one could act, and the 
warrant does not say which. 

Mr. Jones, contra. The justices were not 
bound to state the evidence 'which satisfied 
them that he was a person of evil fame. 
It is no objection that the time for which 
he was to be bound, is not stated. The acts 
of the magistrates must be presumed to be 
right until the contrary appears. 

Mr. Youngs and Mr. Swann, In reply. The 
oath which justifies the warrant to arrest 
and bring the parly before the magistrate, 
win not justify the jailer to hold him under 
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the warrant of comraitment, if tlie commit- 
ment does not state a charge or conviction 
upon oath. But the warrant to arrest was 
itself illegal. It did not state the name of 
the pei'son on whose oath it was gi'ounded, 
so that the prisoner could bring evidence 
to discredit the witness; or to convict him 
of perjury; or to have his action for a ma- 
licious prosecution. The constitution says 
that the party shall have a right to be con- 
fronted with the witnesses against him. The 
commitment does not state that any wit- 
nesses were examined before them at the 
time he was brought before the justices. 

THE COURT refused to discharge the 
prisoner, but required surety, in one thou- 
sand dollars, for his good behavior for one 
year. 

GRANCH, Chief Judge, conti-a. The com- 
mitment is illegal, and is not aided by the 
warrant for arrest. That warrant is not 
referred to in the commitment; but if it 
can be brought in aid of the commitment, 
yet it ought to have stated the names of 
the persons on whose testimony it was grant- 
ed, and the nature of the testimony, that 
this court may know what kind of ill-fame 
It was, and whether the justices have exer- 
cised their discretion properly. The question 
is, what authority can the jailer show for 
detaining him? The commitment is his only 
authority; and that is, in my opinion, insuf- 
ficient. 

Judgment reversed in the supreme court, 
and prisoner discharged. [Ex parte Bur- 
ford] 3 Cranch [7 U. S.] 448. 

[NOTE. The grounds of reversal assigned by 
the supreme court were that the warrant of 
attachment was illegal for want of stating some 
good cause certain, supported by oath, and that 
the circuit court erred in acting upon the pro- 
ceedings before the justices only, and not de 
novo. 3 Cranch (7 U. S.) 448.] 



Case No. S,149. 

Ex parte BURFORD. 

[1 Cranch, C. C. 456.]* 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Habeas Cokpds — Returx— Attachment fob Cox- 
tempt, 

1. Upon an attachment from the orphans* 
court for contempt in not appearing to answer, 
&c., the marshal cannot justify the imprison- 
ment of the party after the return day of the 
attachment, unless by an order of commitment 
by that court. 

2. A person surrendered hy his bail, and 
prayed in custody, but not charged in execu- 
tion, may be discharged upon habeas corpus. 

At law. Habeas corpus ad subjiciendum. 
The marshal returned that he held him under 
an attachment of contempt from the orphans' 
com-t, dated January 9, 1797, returnable on 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



the 13th of the same month, for not appear- 
ing on the 8th, to show cause why he should 
not give coimter seem'ity to his sm'eties in 
the administration of Dyson's estate. Upon 
which attachment the marshal had returned 
"executed and in custody," but no order of 
the orphans' court was made for the com- 
mitment, nor did it appear that the orphans' 
court had made any further order respecting 
the business. The return further stated that 
he had been delivered up by his bail in a 
suit at law, and prayed in custody; but the 
twenty days having expired and the defend- 
ant not charged in execution, THE COURT 
(nem. con.) were of opinion, that the attach- 
ment only authorized the marshal to hold 
him tiU he could bring him before the court 
on the 13th of January, and discharged the 
prisoner. See Virginia Law, 12th December, 
1792, § 31. 

Case No, 2,150. 

BURFORD V. CRANDELL et al. 

[2 Cranch, C. 0. 86.]* 

Circuit Court, District of Columbia. Nov. 
Term, 1813. 

Baxks— Lien upon Stock tok Unpaid Notes. 
The Bank of Potomac has a lien upon its 
stock in the hands of a stockholder whose notes 
are lying over, unpaid. 
[See Union Bank of Georgetown v. Laird, 2 
Wheat- (15 U. SO 390; In^re Dunkerson,. 
Case No. 4.156; Brent v. Bank of Wash- 
ington, Id. 1,834; Same v. Same, 10 Pet. 
(33 U. S.) 596.] 

In equity. 

The bill was brought by John A. Burford, 
who, in right of his wife, was adminis- 
trator of the estate of Joseph Dyson, her 
first husband, against CrandeU's administra- 
trix and the Bank of Potomac, to compel 
the defendant Crandell to transfer ten shares 
of the stock of the Bank of the Potomac to 
the plaintiff, as administrator of Dyson's es- 
tate, and in the mean time to prevent a 
transfer to others. The facts appear to be- 
that Joseph Dyson died in September, 1803. 
His widow, Hannah Dyson, administered,, 
and CrandeU was her surety. She after- 
wards married the plaintiff, Burford. By her 
marriage settlement, she was to manage her 
own property as a feme sole. After her 
marriage with Burford, she subscribed for 
ten shares of the Bank of Potomac, in her 
own name, and paid up the installments. 
This stock she loaned and transferred to 
CrandeU, to give him a credit with the bank, 
and he obtained a discount upon his own 
note, indorsed by Mr. PoweU. By one of the 
articles of association of that bank, no stock- 
holder can transfer his stock while his notes 
are lying over unpaid. Crandell died, and 
his note was lying over. 

All proper parties being made, THE 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



[4 Fed. Cas. page 725] 



(Case No. 2,153) BURGESS 



COtTRT decided that the baiik had a lien on 
the stock, and, upon final hearing, dismissed 
the biU. 



Case No. 2,151. 

BUEFORD et al. v. KLTPPELL. 

[The case reported under above title in 5 
Cin. Law Bui. oU, is the same as Buford v. 
Henzier, Case No. 2,ll4] 



Case No. 3,152. 

BUItFOIlD T. RINGGOU) et al. 

[1 Cranch, C. 0. 253.] ^ 

Circuit Court, Pistrict of Columbia. Sept 
Term, 1805. 

Injunction — Motion to Dissolve— Notice. 

The court, at an adjourned session, will not 
hear a motion to dissolve an injunction upon 
notice given after the first session of the term. 

Mr. Mason's causes, which were non pres- 
sed at the former session of this term, were 
reinstated upon his stating that he was con- 
fined to his bed by sickness in the country, 
and unable to attend and to write. 

In equity. Injunction. The answers of 
the defendants [Ringgold and Morsell] were 
filed August 10, 1805, and notice of motion to 
dissolve on the 30th of September, 18Ce, (the 
day to which the July term stood adjourned) 
was served on Burford on the 18th of Au- 
gust, and on Mr. Youngs, his solicitor, on the 
21st September, who acknowledged service 
and promised to attend on this day (October 
4, 1805). 

THE COURT refused to hear the motion to 
dissolve at this time. See the decision of the 
court in Alexandria, in the case of Wright v. 
"West's Bx'x [Case No. 18,102] where the 
court refused, at the adjourned comrt in 
March, to take up cases which were set for 
decree or dissolution, subsequent to the orig- 
inal term of November, 1803. 



BUBFORD (UNITED STATES v.). See Case 
No. 14,685. 

BURFORD (WHETCROFT v.). See Case No. 
17,505. 



Case No. 2,153. 

In re BURGESS. 

13 N. B. R. (1870) 19G (Quarto, 47).] » 

District Court, D. Massachusetts. 

Bankruptcy— Discharge — Fkaudulent Prefbr- 
ESCES— Proper Books of Account. 

1. A discharge will not be withheld when it 
appears solely from the bankrupt's examina- 
tion that he had paid certain debts in full, a 
short time before he became bankrupt, no other 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
- [Reprinted by permission.] 



proof being offered to show such payments were 
fraudulent preferences. 
[Cited in Re Warner, Case No. 17,177; Re 

Pierson, Id. 11,153; Re Wolf skill. Id. 17,- 

930; Re Boynton, 10 Fed. 279.] 

2. The accidental omission of entries in- a 
trader's book is not conclusive of his not having 
kept proper books of account. 

[Cited in Be Archenbrown, Case No. 505; Re 
Antisdel, Id. 490; Re Frey, 9 Fed. 384.] 

3. Semble, where a creditor has been pre- 
ferred by bankrupt, it may not be necessary to 
show such creditor's fraudulent collusion in or- 
der to prevent a discharge. 

[Cited in Re Boynton, 10 Fed. 280.] 

[In bankruptcy. Petition hy Joseph H. 
Burgess, a bankrupt, for his discharge. 
Granted.] 

G. M. Marston, for opposing creditor. 
E. L. Barney, for bankrupt 

iX5WELL, District Judge. The bankrupt's 
discharge is opposed on the ground that he 
did not keep proper books of account, and 
that he preferred certain of his creditors. 
Tlie evidence is derived wholly from the 
bankrupt's examination, which appears to be 
full and frank. There is no question of law 
in the case excepting what preferences will 
avoid the discharge. My opinion upon that 
point was expressed in Locke's Case [Case 
No. 8,439], My remarks in that case need 
no qualification, except that perhaps if the 
debtor's conduct brings him within section 35 
[14 Stat. 534] it may not be necessary to show 
the collusion or fraud of the preferred cred- 
itor in order to prevent the discharge. The 
distinction is not very important, because all 
the acts prohibited by section 35 are acts 
done in contemplation of oankruptcy, and all 
such are also within section 29, or nearly all. 
In this case the evidence shows that the 
debtor paid several creditors in full not very 
long before he became bankrupt, but his own 
explanation, which is all we have, does not 
tend to convict him of contemplating bank- 
ruptcy at that time, and the transactions 
themselves were not such as to be very sus- 
picious. No witness is called to show any 
facts or declarations tending to contradict 
the bankrupt, and his examination, as it 
comes before me, does not impress me un- 
favorably. I have nothing but the fact that 
he stopped payment some weeks afterwards, 
which has any tendency to show an intended 
preference. While it is by no means im- 
probable that such was the nature of the 
payments, I cannot infer it from the mere 
fact of payment. The burden of proof is on 
the creditor, and has not been sustained. 

With regard to the books of account, the 
bankrupt appears to have kept such as his 
business of a soapmaker required. I do not 
tmderstand that this is denied. His books 
are not exhibited to me, nor is any evidence 
inti'oduced to show what is considered prop- 
er in that kind of business. Taking the 
whole examination, with the explanations 
made of some of the earlier answers, I under- 
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stand that there is no fault to be found with 
the boolis, excepting that some sales do not 
appear on them. This omission is testified 
by the bankrupt to be accidental, and ^ith 
no fraudulent intent. Under such circum- 
stances the boolis cannot be considered to be 
not proper, unless the omissions are so con- 
siderable as to Impair the value of the books 
as records of the business in a substantial 
and important degree, or as to embarrass the 
assignee in ascertaining the true state of the 
debtor's affairs. There is often more danger 
of fraud and deception in books which are 
kept with all due formality, and which ap- 
pear to be properly balanced, than in the 
omissions of an uninstructed booldieeper. In 
this case the omissions are not so serious, as 
far as the evidence discloses them, as to re- 
quire me to refuse the certificate. Discharge 
granted. 



BURG-ESS (BABBITT v.). See Case No. 693. 

BURGESS (BUCKINGHAM v.). See Gases 
Nos. 2,088 and 2,089. 



Case No. S,154. 

BURGESS et al. v. CONVERSE. 

[2 Curt. 216.]^ 

Circuit Court, D. Massachusetts. May Term, 
1855. ^^ 

CcsTOMS Duties — Puotest — Scfficienct — Ap- 
praisement. 

1. Though defects in the collector's proceed- 
ings in the assessment of duties appear in the 
course of the proof which he offers, they cannot 
avail the plaintiff unless he has relied on them 
in his protest. 

2. If the proceedings of the government ap- 
praisers are not in conformity to law, the im- 
porter may refuse to pay by reason of such de- 
fects, pointing them out in his protest; but if 
he claim an appeal to merchant appraisers, and 
their proceedings are regular, the defects in the 
proeeedinRs of the government appraisers are 
immaterial. 

[Cited in Yznaga v. Peaslee, Case No. 18,196.] 

3. Both the government and merchant ap- 
praisers are required by law to open and ex- 
amine at least one package in every ten pack- 
ages of the invoice to be appraised; and if the 
jury find that this was not, in substance and 
effect, done, the appraisement is void. 

[Cited in Ystalifera Iron Co. v. Redfield, 23 
Fed. 651.] 

4. Under a protest, which alleges that "the 
goods were not fairly and faithfully examined," 
the importer may rely on the failure of the ap- 
praisers to examine one package in ten of the 
invoice. 

[5. Cited in Arthur v. Morgan, 112 U. S. 501, 
5 Sup. Ct. 244; Davies v. Arthur, 96 U. S. 151; 
FraKee v. Moffit, 18 Fed. 586; and Herman v. 
Schell, Id. 892, — to the point that a protest is 
not required to be made with technical pre- 
cision, but is sufficient if it show fairly that 
the objection afterwards made at the trial was 
in the mind of the party, and was brought to 



* (Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 

^ [Affirmed in Converse v. Burgess, 18 How. 
(59 U. S.) 413.] 



the knowledge of the collector, so as to secure 
to the government the practical advantage which 
the statute (Act Feb. 26, 1845, c. 22; 5 Stat. 
727) was designed to secure.] 

[At law. Action by Benjamin Burgess, Na- 
than B. Gibbs, and Benjamin P. Burgess 
against James C. Converse, administrator of 
Philip Greely, deceased, late collector of the 
port of Boston, to recover back duties alleged 
to have been illegally exacted. Verdict for 
plaintiffs.] 

Mr, Andros, for plaintiffs. 
Mr. Hallett, Dist. Atty., contra. 

CURTIS, Circuit Justice. This is an action 
against the administrator of a late collector 
of the port of Boston, to recover money al- 
leged to have been illegally exacted in pay- 
ment of duties. At the trial, the plaintiffs 
offered evidence to show, that in April, 1850,. 
they imported into Boston from Cuba one 
hundred and sixty-five hogsheads and ore 
barrel of sugar, and declared the value there- 
of on enti-y to be $6,496.67; that the govern- 
ment appraisers, having appraised the mar- 
ket value thereof at a gi-eater sum, the plain- 
tiffs took an appeal to merchant appraisers, 
who having appraised the sugai-s at more 
than ten per centum above the declared val- 
ue, the ad valorem duty was cast on that 
appraised value, and a penalty of twenty per 
centum on the appraised value was added, 
that the plaintiffs paid this duty and penalty, 
but previously protested against the pay- 
ment, in writing, assigning the ground of the 
protest as follows: "All of which we pro- 
test against, on the ground of fair valuation 
in the invoice; and that the goods were not 
fairly, or faithfully examined by the apprais- 
ers." The returns made by the government 
and merchant appraisers, and the oath taken 
by the latter, having been put in evidence,, 
the plaintiffs made sundry objections to the 
qualifications of the appraisers, and the form 
of their retm*ns; but the court was of opin- 
ion that none of these grounds was open to 
the plaintiffs under this protest. It has now 
been argued that, inasmuch as these proceed- 
ings were necessary to the defence of the 
collector, and were part of his case, any ob- 
jection apparent on the face of the papers 
when produced, and which shows that his 
proceedings were not warranted by law, may 
be taken when the papers are produced, 
though not pointed out in the protest. This 
would clearly be so, if it were not for the act 
of congress of February 26, 1845 (5 Stat 727),. 
which enacts: "Nor shall any action be main- 
tained against any collectot, to recover the 
amount of duties so paid imder protest, unless 
the said protest was made in writing, and sign- 
ed by the claimant, at or before the payment 
of the said duties, setting forth, distinctly and 
specifically, the grounds of objection to the 
payment thereof." Under this act it has here- 
tofore been held by this coru:t to be necessary 
to set forth, in the protest, every ground of 
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objection to the payment protested against; 
and, as a necessary consequence, no ground 
can be taken at the trial, which does not 
there appear. Kriesler v. Morton [Case No. 
7,933]; NorerossT. Greely [Id. 10,294]; Swan- 
ston V. Morton [Id. 13,677]. In the first of 
these cases, it appeared on -the return of the 
appraisers, that the valuation was made, as 
of the time of exportation, the then existing 
law requiring it to be, as of the time of pur- 
chase. But the coiu't refused to allow the 
plaintiff to take the objection, because it 
was not set forth in the protest. This dis- 
poses of all the objections made by the plain- 
tiffs to the proceedings in question, save 
those which relate to the conduct of the ap- 
praisers in making the appraisements. 

The plaintiffs offered to prove that one of 
the government appraisers did not see the 
goods at all, and that none of the appraisers 
saw or examined any package, but only some 
samples, drawn about the 26th of April, ex- 
amiiied by one of the government appraisers 
on the 14th of May, and by the merchant ap- 
praisers on the 14th of June; and they pro- 
pose to show, that this exposure of the sam- 
ples would make a material improvement in 
their quality. 

The question is, whether, under a protest 
setting forth as the ground of objection, that 
the appraisers did not fairly or faithfully ex- 
amine the goods, this evidence was admissi- 
ble, and if so, what would be its effect? All 
intention to impute fraud to either set of ap- 
praisers was disclaimed. As respects the con- 
duct of the government appraisers, or if this 
case turned thereon, I should find no difficulty 
in holding that the plaintiffs would be enti- 
tled to recover. For, though by the act of 
March 3, 1851, § 2 (9 Stat 630), the certificate 
of any one appraiser of the United States 
was made sufficient, the appraisement in 
question was made before the passage of this 
law; and under the former act of 1842 (5 
Stat. 563), it was necessary, to the validity of 
the appraisement that both appraisers should 
see and examine the goods. Greely v. 
Thompson, 10 How. [51 U. S.] 225. I should 
Consider also that tmder a protest which set 
forth that the appraisers did not faithfully 
examine the goods, it would be competent to 
prove that one of them did not see the goods 
at all. But, in my judgment, all this became 
immaterial, by reason of the appeal taken to 
the merchant appraisers. My construction of 
the 17th section of the tariff act of 1842 
(5 Stat 564) is, that if the importer takes an 
appeal to merchant appraisers, he is bound by 
their appraisement, if regular, and cannot 
avoid the whole proceeding, by showing an 
irregularity in the proceedings of the gov- 
ernment appraisers. I deduce this construc- 
tion, first, from the language of the law; 
which declares tliat the appraisement made 
by the merchant appraisers, in conformity 
with the directions of the act, "shall be final, 
and deemed and taken to be the true value 
of the goods, and the duties shall be levied 



thereon accordingly, any act of congress ^to 
the contrary, notwithstanding." But if the 
importer, after such an appraisement, were 
permitted to show he was not bound because 
of an irregularity in the appraisement of the 
government appraisers, then the appraise- 
ment of the merchant appraisers, though 
strictly in conformity to law, would not be 
binding. This would, in effect, introduce in- 
to the act, after the declaration of the final- 
ity of the action of the mervdiant appraisers,, 
a proviso not found there, namely, provided 
the proceedings of the government appraisers- 
were in conformity to law. There is certain- 
ly nothing in the language of the act to war- 
rant the interpretation of such a proviso, r;or 
is there any thing in the nature of the pro- 
ceeding, or the objects contemplated by the- 
act which call for, or would justify it. 

The call by the importer, for the second 
appraisement on account of his dissatisfac- 
tion with the first, is in the nature of an ap- 
peal; and thei'e seems to be no good reason 
why, in such a case, the errors which have 
affected the first appraisement, which is su- 
perseded and rendered wholly immaterial by 
the appeal to the merchant appraisers, should 
be afterwards relied on, or allowed to have 
any effect 

It is argued, that the importer is obliged 
to take an appeal, if dissatisfied for any 
cause, and that he is entitled to two regular 
proceedings, and to the fair judgment of 
both sets of appraisers thereon. I consider- 
him entitled to have both proceedings regu- 
lar, but I do not think he is botmd to take 
an appeal, if the government appraisers have 
not proceeded in conformity with the author- 
ity conferred on them by law. In my judg- 
ment, he may and should, in such a case, 
make his protest, and point out the irregu- 
larity, or departure from the law, and standi 
upon it, as the gi'ound of refusal to pay the' 
increased duty, and in such a case, the col- 
lector would not be justified in exacting, the 
increased duty, by an illegal assignment. 
But if he demands a re-appraisement, and 
that is regular, he waives all objection to 
the first, which is superseded and rendered 
unimportant by the second, on which the law, 
in terms, requires the collector to proceed,, 
as final and binding. The objections to the 
proceedings of the government appraisers, 
are", therefore, immaterial in this case. But 
I am of opinion, the proceedings of the mer- 
chant appraisers were not -conformable to- 
law, upon the facts offered to be proved by 
the plaintiffs. 

It was offered to be proved, that they did 
not examine any package of the goods, but 
only some samples drawn by others. The 
21st section of the act of 1842 (5 Stat 565) 
enacts, "That the collector shfdl designate 
on the invoice, at least one package of every 
invoice, and one package, at least, of every 
ten packages of goods, wares, or merchan- 
dise, and a greater number, should he or 
either of the appraisers deem it necessary. 
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imported into such port, to be opened, ex- 
amined, and appraised, and shall order the 
package or packages so designated, to the 
public stores for examination; and if any 
package shall be found by the appraisers 
to contain any article not specified in the 
invoice, and they, or a majority of them shall 
"be of opinion, &c." It is insisted by the dis- 
'trict attorney, that this is merely directory 
to the collector, for the protection of the rev- 
•enue from fraud. No doubt this was one 
pm-pose, and I think the leading purpose 
•of the section. But can I say it was its sole 
purpose? The sixteenth section of this act, 
makes it the duty of the collector, "by all 
reasonable ways and means in his power, 
to ascertain, estimate, and appraise the true 
^nd actual market value and wholesale price, 
&c." This is the general purpose, the real 
-end to be attained; and the entire machinery 
•of government and merchant appraisers, and 
the powers conferred on them, are all for 
this end. It was not intended or desired 
by congress merely to protect the revenue 
T)y preventing undervaluation. They meant 
also to protect the fair trader against over- 
valuation. In other words, they desired, and 
intended to provide the means for a just and 
lair valuation. Now it is plainly important 
to the honest importer, and is necessary to 
a just valuation, that so many of the pack- 
ages should be examined, as to enable the 
appraisers to know the quality and condi- 
tion of the whole invoice. Any other mode 
■of proceeding would be imsafe, in all cases 
for the government, as the want of such an 
•examination gives opportunity for frauds; 
and, in many cases, when the quality of the 
^oods is not uniform, it would be unsafe for 
the importer, as well as the government. 
And when congress, as part of this general 
system for making just and fair valuations, 
has required a certain fixed proportion of the 
packages contained in each invoice, to be 
sent to the public stores, there to "be opened, 
examined, and appraised," it seems to me 
they have required this to be done, as well 
■for the protection of the importer as of the 
^government; and that the former may well 
insist, that if this agreement has not been 
obeyed, the examination and appraisement 
liave not been in conformity with the law. 

It was argued, that the appraisers them- 
-^elves were the judges, what examination 
Tvas necessary; that some goods could be 
Tfairly examined by samples drawn firom 
packages, others could not; that some were 
known to be of so uniform a quality, that 
an examination of one package was' as good 
a means of testing the quality as the exami- 
nation of the entire number of packages; and 
that the persons selected as appraisers know, 
or are presumed to know, what, and how far, 
they ought to examine. This would be true, 
if the law had prescribed no rule on the sub- 
ject. But in my opinion, the section above 
cited, has prescribed a rule which the col- 
lector and the appraisers must conform to. 



According to the offer of proof in this case, 
no package was examined, only samples, 
which the appraisers did not select. It is 
apparent that snSh an examination assumes, 
what the appraisers have no right to as- 
sume, that the samples, not selected by 
themselves, fairly represent the whole in- 
voice. I think also that under a protest de- 
claring that the appraisers did not faithfully 
examine the goods, these facts may be 
shown. The only further declaration which 
the plaintiffs could have made, would have 
been a description of the particular acts of 
omission or commission, — as that they did 
examine samples not drawn by themselves, 
and did not examine the number of packages 
required by law to be examined. I con- 
sider the act of February 26, 1846 [5 Stat 
727], concerning protests, to require a dis- 
tinct and clear specification of each sub- 
stantive ground of objection to the payment 
of duties. But I do not think the merchant 
obliged to describe, in detail, the particular 
acts, or neglects, which he considers, con- 
stitute such substantive objection. These 
protests are commercial documents, occurring 
in the course of trade, and under circum- 
stances when technical precision, or fulness, 
cannot be expected, and ought not to be re- 
quired. They must be so distinct and spe- 
cific as, when fairly consti'ued, to show that 
the objection taken at the ti-ial, was in the 
mind of the importer, and has not since been 
sought out, and also to draw the attention 
of the collector to the substance of the ob- 
jection, to the end that he may ascertain 
the precise facts, and cure the defect, if one, 
which is curable, exists. Now, here, the 
protest objects that the appraisers did not 
faithfully examine the goods. This certain- 
ly drew the attention of the collector directly 
to the inquiry what examination was made. 
The oath of the appraisers was, "faithfuUy" 
to examine and appraise the goods. When 
the protest alleges, they did not faithfully 
examine the goods, it informs the collector 
that, in the opinion of the importer, the ap- 
praisers have not complied with that require- 
ment of their oath. I think it was for him 
to inquire what particular acts were done, 
or omitted, and that the importer was not 
bound to describe them in his protest. In 
my opinion also, the specification of want of 
fidelity in the examination of the goods, 
which confines the importer to that single 
subject-matter of objection, affords reason- 
able security against his setting up claims 
which are mere after-thoughts. It is true, 
there is very considerable difficulty in finding 
any precise rules, by which to determine, 
whether the requirement of the statute, to 
set forth distinctly and specifically the 
grounds of objection, has been complied with. 
There are degrees of distinctness and of cer- 
tainty of specification, known to the law, 
as well as possible in practice. But even in 
special pleading it has been found impos- 
sible to define them, except in such general 
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terms as leave the pleader, after all, more 
•dependent upon precedent, upon a judgment 
to be formed upon a particular case, tban 
upon precise and comprehensive rules. The 
act in question, while it requires distinct 
specification, affords no measure as to the 
■degree of certainty and precision required. 
And, considering the nature of the document, 
I thinic we can demand no more than that it 
should reasonably answer the ends proposed, 
to confine the importer to the substantive 
■objection he then contemplated, and to ap- 
prise the collector of that objection. As I 
think this protest reasonably answers these 
•ends, I hold it to be sufficient for the pur- 
pose of letting in the evidence proposed to be 
■offered. 

NOTE [From original report]. The case was 
then submitted to the jury, with an instruction, 
to find whether the examination actually made 
by the merchant appraisers was, in substance 
and effect, equivalent to an examination of at 
least one package in ten of the goods; and if 
it were not, to return a verdict for the plaintiff. 
They found for tJie plaintiff. And a writ of 
error having been prosecuted, the rulings es- 
cepted to by the defendant, were afi5rmed by 
the supreme court. 

[NOTE. The supreme court, in affirming the 
judgment, assigned as its grounds therefor that 
the importer was not precluded by the return 
of the appraisers from disputing the sufficiency 
or accuracy of their assessment; that the stat- 
ute having been designed for practical use by 
men engaged in active commercial pursuits, and 
Intended to superinduce a prompt and amica- 
ble settlement of differences between the gov- 
ernment and the importer, nice precision should 
not be exacted, nor should any strict rule of 
construction be applied to the notices required 
by the statute, and therefore that the language 
of the protest, asserting "that the goods were 
not fairly and faithfully examined by the ap- 
praisers," was sufficient without disclosing the 
■grounds upon which the importer contended that 
the appraisement was unfair or unfaithful. 
•Converse v. Burgess, 18 How. (59 U. S.) 413.] 
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. Case No. 2,155. 

BURGTHAIi V. The GEORGE SKOLFIBLD. 

[Betts' Scr. Bk. 150.] 

District Court, S. D. New York. October 31, 
1849. 

"Shipping — Liability of Vessel fob Nondeliv- 
ery OP Shipment. 

[Placing consigned goods in a public store 
without notice to the consignee, a well-known 
resident of the port, renders the ship liable for 
their loss in the store.] 

[In admiralty. Libel by Carl B. Burgthal 
against the ship George Skolfield to recover 



for nondelivery of goods shipped, 
libelant.] 



Decree for 



This suit seeks the recovery of the value 
of a large bale of merchandise and portions 
of the contents of several boxes, all allowed 
to have been shipped in good order at Bre- 
men. The defence is that the missing bale 
was never received on board the ship, and 
that the boxes, if rifled of their contents, 
were broken open before received by the 
ship, or after they left the ship and were 
placed in the public store. THE COURT 
held that the clear preponderance of proof 
was that the bale was laden on board the 
ship, and that the boxes were received there 
in good order, and held that the ship was re- 
sponsible for the value of the bale. Held, 
also, that the ship was liable for the loss of 
goods in the public store, if sent there with- 
out previous notice to the consignees, where 
the consignees were known and resident of 
this port. But held that, on the evidence, 
there is a great doubt whether the bale, 
when laden at Bremen, contamed the whole 
of articles padced in at Vienna, and ordered 
a reference to a commissioner to ascertain 
the value of the articles missing from the- 
boxes. 



Case 1^0. 2,156. 

In re BUBK. 

[Deady, 425; » 3 N. B. B. 296 (Quarto, 76); 2 
Am. Law T. Rep, Bankr. 45.] 

District Court, D. Oregon. June 27, 1868. 

Bankrdptcy— D isoHARGE— When Reposed— Who 
siAT Oppose — Speoifting Gkounds op Opposi- 
tion — Demurrer. 

1- "When the grounds of opposition to a bank- 
rupt's discharge, are insufficient in law to pre- 
vent such discharge, the bankrupt may demur 
to the specification thereof. 

[Cited in Re Jacobs, Case No. 7,160.] 

2. An error in an allegation in a bankrupt's 
petition, is not a sufficient objection to his dis- 
charge, unless it has been sworn to by the bank- 
rupt with knowledge of its falsity. 

3. It is a good ground of opposition to a bank- 
rupt's discharge, that he "has removed or caus- 
ed to be removed any part of his property from 
the district, with intent to defraud his cred- 
itors" (section 29), either before or since the 
passage of the act. 

[Distinguished in Re Signer, 20 Fed. 236.] 

4. But a person who was, not a creditor of 
the bankrupt at the time of such removal, or 
whose debt was then barred by lapse of time, 
could not have been defrauded by it, and there- 
fore cannot make the objection, 

[Cited, in Re Muller, Case No. 9,912.] 

5. No one has a standing in a court of bank- 
ruptcy, as a creditor, so as to be entitied to op- 
pose a bankrupt's discharge, until he has proved 
his debt. 

6. The allegations in opposition to a bank- 
rupt's discharge, must be separate, certain and 
specific, and therefore an allegation that the 
bankrupt in May, 1865, removed a part of his 



^ [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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property from the district, with intent, etc., is 
too vague and general. 
[Cited in Re Graves, 24 Fed. 552.] 

In baiikruptcy. 

M. "W. Fechheimer, for bankrupt. 
Joseph N. Dolph, for creditors. 

DEADY, District Judge. The bankrupt 
having applied for his discharge, certain 
persons styling themselves "creditors of 
James Bui-k, bankrupt," oppose such dis- 
charge and specify as the gi-ounds of their 
opposition, the following: 1. Said Bm-k has 
not resided in or carried on business in said 
disti'ict of Oregon, for six months immedi- 
ately preceding the filing of this petition. 
2. Said Bm-k has removed a part of his prop- 
erty fi'om the district with intent to defraud 
his creditors, to-wit: Said Burk, on or 
about tlie middle of May, 1865, fraudulently 
disposed of all his property in said district, 
and fi-audulently left said disti'ict with the 
proceeds of said property with intent to de- 
fraud his creditors. 

The bankrupt by his solicitor "demurs to 
the specification of grounds of opposition" 
. as "insufficient in law" to prevent the dis- 
charge prayed for, being granted. No spe- 
cific direction is given in the act, or in the 
general orders and forms, as to the mode 
in which the banlirupt may question the suf- 
ficiency of the grounds of opposition to this 
discharge. [Section 31, which authorizes 
the creditor opposing the discharge to spec- 
ify the grounds of his opposition in writing, 
also provides that "the court may in its dis- 
cretion order any question of fact so pre- 
sented to be tried at a stated session of the 
district com*t" This nrovision seems to as- 
sume or imply that the court, before directing 
a trial concerning such "a question of fact," 
will exercise its discretion— judgment— and 
thereby determine whether the allegation of 
the creditor, if true, is sufficient in law to 
prevent the bankrupt from obtaining his dis- 
charge.] " Whether the objection to the 
specifications should be taken by demurrer 
or exceptions analogous to those allowed in 
equity, may be a question. But in one or 
the other of these modes it seems necessary 
and proper that the banlcrupt should be al- 
lowed to question the sufficiency in law of 
the grounds of opposition to his discharge. 

The fii'st specification was abandoned on 
the argument as being too broad. The 
amended petition only avers that the bank- 
rupt "has resided and carried on business 
in this district for the longest period of time 
dm-ing the six months next preceding the 
filing of his petition." The allegation is 
sufficient, and the objection that the bank- 
rupt had not resided in or carried on busi- 
ness in the disti'ict for the full period of such 
six months may be ti'ue, and yet the bank- 
rupt may be entitled to his discharge. 
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Moreover, neither the actual nor alleged resi- 
dence or place of business of the bankrupt 
can be directly made the gi'ound of opposi- 
tion to his dis«harge. If he has willfully 
sworn falsely in relation to either— they be- 
ing material facts- this fact— the false oath 
— may be objected to his discharge. Section 
29. 

The second specification is founded on the 
clause in section 29, which reads: "Or has 
removed, or caused to be removed, any part 
of his property from the district with intent 
to defraud his creditors." This clause is. 
preceded and followed by several others in 
the same section, united by the disjunctive 
conjunction, or, and separated by semi- 
colons, each of which prescribes a distinct' 
and independent gi'ound of objection, to 
gi-anting a discharge. The second clause- 
preceding this, concerns the destruction, etc., 
of books, etc., and is qualified by the words, 
"since the passage of this act." The clause 
in question contains no words limiting its 
operation to any point of time, before or 
since the passage of the act. Counsel for 
the banlirupt insists that the qualifying 
words in the preceding clause apply to the 
subsequent one; so that the removal of prop- 
erty by the bankrupt, with intent, etc., must 
have been committed since the passage of 
the bankrupt act [14 Stat. 517], or else it as 
not a sufficient ground of opposition to his 
discharge. The only reason given in sup- 
port of this construction is, that the one 
clause follows the other in point of position, 
in the section. But these clauses, being- 
separated by the disjunctive conjunction, 
have no dependence upon one another. Each, 
only relates to the preliminary enactment 
or command, which declai-es: "No discharge- 
shall be gi-anted, * * * if the bankrupt," 
etc. Each clause is a statement of what 
constitutes a bar to the discharge, -with only 
such qualifications of time and place as ai-e 
therein expressly provided or faii'ly to be 
implied from the nature of the subject and 
the language and object of the statute. 
Again, if the operation of any one clause 
following that concerning the desti'uction, 
etc., of books, etc., is, on account of the re- 
sti-ictive words in the latter, limited to the- 
time since the passage of the act, why ai-e 
not all of such clauses so limited? If the 
resti'ictive words— "since the passage of the- 
act"— apply to any one following clause, and 
because it is a following clause, they must 
for the same reason apply to all. But the 
fact, that the clause concerning the failure 
to keep proper books of account, which oc- 
cxurs still fm-ther on in the section, is ex- 
pressly restrained to such failures occiu*ring 
since the passage of the act, goes to show, 
that in the opinion of the law-maker, each, 
clause, as to time, was independent of the 
other; and, therefore, the propriety and ne- 
cessity of inserting express words of lim- 
itation or restriction in any clause, which, 
was not intended to apply to acts or omis- 
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sions, done or suffered prior to the passage 
of the act It being evident that the clause 
in question is not restrained by the language 
in the preceding clause, I next consider, 
whether the nature of the subject, or the lan- 
guage and object of the statute furnish any 
reason for construing the clause, so as to 
limit its opei'ations to removals of property 
occurring since the passage of the act 

The object of the bankrupt act is two-fold: 
First, to secure a just and equal distribution 
of the bankrupt's effects among bis credit- 
ors; and second, to discharge the bankrupt 
from his debts, provided that he has not con- 
ducted himself dishonestly in the premises. 
To remove one's properly from the' disti'ict or 
country where one has done business and ob- 
tained credit, with the intent to defraud the 
persons giving such credit, is intrinsically 
wi'ong— contrary to good morals— independ- 
ent of the bankrupt act Then, whether the 
property of Burk was removed from the dis- 
trict before or after the passage of the act, it 
was equally a dishonest act, if done with in- 
tent to defraud his creditors, and ought to 
prevent his obtaining his discharge from his 
debts. [If this be ti-ue, he may be a bank- 
rupt, but not an honest one.] ^ But a person 
who was not a creditor at the time of such 
removal, or whose debt was then barred by 
the statutes of limitations, could not have 
been defi-auded by it, and therefore cannot 
be heard to make the objection. Practically, 
as to him, it is not true. 

So much for the principal question. The 
objections on the part of the creditors, or the 
persons styling themselves "creditors of 
James Bm"k, bankrupt," do not directly aver 
that either of them is a creditor entitled to 
make the objection— that is a creditor who 
has proved his debt Form No. 53, of the 
general orders and forms, contains the aver- 
ment, or more correctly speaking, recital, 
that the creditor has proved his debt with a 
blank to be filled up with the amount For 
aught that I know the persons making these 
objections, are creditors of James Burk in a 
general sense, but they cannot be regarded 
as his creditors in a court of bankruptcy, tm- 
til it appears that they have proved their 
debts. The objections allege that the fraud- 
ulent removal of property by the bankrupt 
occurred in May, 1865, but it does not appear 
whether any of these alleged creditors were 
then creditors of Biu-k or not If they were ' 
not, the removal could not have been made 
with intent to defraud them, and therefore 
the objection is insufficient I am also of 
the opinion that the specification concerning 
the removal of the property, is altogether too 
vague and general to be reliable. In Re 
Eathbone [Case No. 11,580], Blatchford, J., 
in considering this subject, says: "The speci- 
fications of the ground of opposition to a dis- 
charge, must, under section 31 of the act, 

* [From 3 N. B. R. 296 (Quarto, 76), and 
Am. Law T. Rep. 45.] 



and general order No. 24, be as specific as: 
the specifications of the ground for avoiding 
a discharge after it is granted, required by 
section 34 of the act The allegations must 
be allegations of fact, and must be distinct,, 
precise and specific, and must not be allega- 
tions merely in the language of sectioir 29 of 
the act, or allegations so general, as really 
not to advise the bankrupt what facts he 
must be prepared to meet and resist." 

The demurrer is sustained. The creditors 
may have further time to file amended ob- 
jections in accordance with this opinion, if 
desired. [What constitutes a removal of 
property, with intent to defraud creditors,, 
will be reserved for the final hearing.] * 



Case Wo. 2,156a. 

Ex parte BUBKB. 

District Court E. J>. Pennsylvania. Aug. 21,. 
1863. 

Army — Eslistjient of Minok — Consent of 
Pakeicts. 

[A minor, 17 years of age, who has enlisted 
in the United States army without his parents* 
consent, is entitled to discharge on habeas cor- 
pus.] 

[Cited in 1 Brightly, Fed. Dig. 51.] 

At law- Habeas corpus. 

[Before OADWALADER, District Judge. 

[This was a petition by the mother of one 
Bm*ke, a minor who had enlisted in the 
United States army, for his discharge on 
habeas corpus. The petition set forth that 
Burke was 17 years of age, and had joined 
the army without the petitioner's consent. 
The writ was allowed August 17, 1863, and 
the prisoner discharged into the custody of 
the petitioner August 21, 1863.] 

[NOTE. There is no opinion on file. The 
foregoing synopsis of the case is taken from the 
files and records of the court] 



Case ]Jro. 2,157. 

In re BURKE et al. 

[15 N. B. R. 40.] ^ 

District Court, S. D. New York. Nov. 21, 1876, 

Bankruptcy — Sale by Assignee — Publication 
OP BToTicE — Designation of Newspapers. 

The register may designate the newspapers im 
which notice of a sale by the assignee shall 
be published. 

[Cited in Hills v. Alden, Case No. 6,507.] 

In bankruptcy. Upon the petition of the 
assignee to have papers designated for pub- 
lication of notice of sale at public auction. 

BLATCHFORD, District Judge. General 
Order No. 5, of the new genei'al orders, pro- 
vides that the registers may make all requi- 

' [From 3 N. B. R. 296 (Quarto, 76), and 2. 
Am. Law T. Rep. 45.] 
^ [Reprinted by permission.] 
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site uncontested orders wliich are not by- 
statute specially required to be made by the 
disti-ict court itself. Section 4 of tlie act 
of 1874 [18 Stat. 178] does not require news- 
papers to be designated by the court, but 
hy the judge, while that same section does 
name the court as distinct fi-om the judgei 
in connection with the doing of certain 
things. Therefore, the register is, within 
section 4 of the act of 1874, the judge for 
^designating newspapers. 



Case Wo. 2,158. 

In re BTJRKB. 

tSt. Paul & M. Pioneer Press, Jan. 25, 1879; 
Spear, Extrad. {2d Ed.) 451; 19 Alb. Law 
J. 509.] 

District Court, D. Minnesota. Jan., 1879. 

ExTRADiTios — Abuse of Process — Prooeddre — 

IXTERFERESCE BT StATE CoURT — "CkIME. " 

[1. That a duly-appointed officer for that pur- 
pose, who has arrested an alleged fugitive from 
justice in extradition proceedings, made state- 
ments to the prisoner and his counsel which 
might have conveyed the impression that the 
■criminal proceedings for which the arrest was 
made could be averted by a settlement of the 
prisoner's indebtedness, is insufficient to ena- 
ble the court to say that there has been an in- 
tent to abuse process, as such statements might 
well have been made to quiet the prisoner and 
his counsel, and thus avoid delay or inquiry 
into the regularity of the officer's authority.] 

[2. The prisoner was arrested in Minnesota on 
a requisition from" the governor of Illinois, and 
was discharged on habeas corpus in Wisconsin, 
while being transported through that state. He- 
turning to Minnesota, he was there re-arrested 
by the officer. Held that, the proceedings to ex- 
tradite the prisoner being regular, and in com- 
pliance with Act Cong. 1793, c. 7 (1 Stat. 302), 
regulating such proceedings, the discharge of 
the prisoner by the Wisconsin court was viola- 
tive of Const. U. S. art. 4, relating to the ex- 
tradition of fugitives from justice, and requiring 
the several states of the Union to give full 
faith and credit to the acts and judicial pro- 
■ceedings of other states, and consequently void, 
and that the officer was justified in re-arresting 
the fugitive.] 

[See note at end of case.] 

[3. "Crime," in Const. U. S. art. 4, § 2, relat- 
ing to the extradition of persons charged with 
crime, means any offense indictable by the laws 
of the state demanding the surrender, and is 
not confined to common law crimes.] 

[See note at end of case.] 

[4. Where an affidavit for the extradition of 
-a fugitive, tested by the common law rules, may 
not be sufficient to charge a crime, yet if the 
requisition states that the offense charged is a 
statutory crime, the warrant of arrest being is- 
sued on both the affidavit and requisition, the 
requirements of Act Cong. 1793, c. 7 (1 Stat. 
302), prescribing the procedure on extradition, 
are sufficiently complied with.] 

[See note at end of case.] 

[On habeas corpus. The petitioner, James 
H. Bm-ke, was duly appointed as agent to 
receive and transport one Samuel Frank to 
Illinois as a fugitive j&om justice, in further- 
ance of a requisition by the governor of that 
stsite upoji the governor of Minnesota. Frank 
was delivered to petitioner, and while pro- 



ceeding through Wisconsin, en route to Illi- 
nois, was discharged on habeas corpus by a 
court of that state, and, returning to Minne- 
sota, he was re-arrested by petitioner. For 
this re-arrest petitioner was himself arrested, 
and committed on a ehai*ge of kidnapping, 
and he now seeks a discharge from impris- 
onment on such commitment Discharge or- 
dered.] 

NELSON, District Judge. It is important 
an early decision shoidd be reached. I 
have examined the papers and considered 
the evidence. My impression on the hear- 
ing has ripened into a conviction, and I am 
prepared to announce the result. On Janu- 
ary 15, 1879, James H. Burke presented a 
petition for a writ of habeas corpus, alleging 
that he is restrained of his liberty and held 
in custody by the sheriff of Ramsey county, 
in the state of Minnesota, for an act done 
by him under the constitution and laws of 
the United States. 

This act fully set out in the petition on file, 
and alleged to be the sole and only reason 
for his detention, is the arrest of one Samuel 
Frank, under and by virtue of the warrant 
of Governor Pillsbury, of the state of Minne- 
sota, issued upon the requisition of Governor 
Cullom, of the state of Illinois, demanding 
the arrest of said Frank as a fugitive from 
justice of the state of Illinois, accompanied 
by an affidavit or sworn complaint, charging 
that he committed a criminal offense in Cook 
comity, to wit: "Designedly obtaining goods 
of another by false pretense, with intent to 
cheat and defraud, on or about the 20th day 
of August, 1878, in that, on said day, Samuel 
Frank did, in said coTinty and state, with 
intent to cheat and defraud Leopold Bros. 
& Co., * * * doing business in said coim- 
ty, at Chicago, designedly, by false pretense, 
obtain from said Leopold Bros. & Co., goods 
and merchandise, etc." The demand of 
Governor CuUom is accompanied by the ap- 
plication of Leopold Bros. & Co., stating that 
Frank is in Ramsey county, Minnesota, and 
asking for the requisition; and a certificate 
of the judge of Cook coimly, that the ends of 
justice require the retiu*n of said Frank; 
also the appointment of the petitioner, James 
H. Burke, in accordance with the laws of the 
United States, as messenger and agent to 
receive, from the proper authorities of the 
state of Minnesota, Samuel Frank, and con- 
vey him to the state of Illinois, to the sheriff 
of Cook county. 

The requisition and demand of Governor 
Cullom also certifies the copy of affidavit 
annexed as authentic, and that obtaining 
property by false pretenses, charged therein, 
is a crime against the laws of the state of 
Illinois. 

A writ of habeas corpus was issued under 
section 753, Rev. St. U. S., and the sheriff 
of Ramsey county has made return thereto 
that he holds the petitioner by virtue of cer- 
tain proceedings, warrants, and commitments 
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attaclied, to-wit: Certified copy of a -warrant 
of a judge of the district court of Ramsey 
county, commanding the arrest on the com- 
plaint of 0. D. O'Brien, to-wit: "That on the 
9th day of January, 1879, at the city of St 
Paul, in the county of Ramsey and state of 
Minnesota, one James H. Burke then and 
there heing, did, without lawful authority, 
and willfully and maliciously and with force 
and arms and with a wrongful intent, to wit, 
with the intent to extort money from one 
Samuel Frank, * * * cause said Frank to 
he seized and taken out of said state, and 
confined him against his will with the de- 
sign and intent to extort money £com him," 
etc. Also certified copies of warrants of 
commitment by the judge of the municipal 
comrt of the city of Saint Paul 

The petitioner files a replication that the 
acts alleged in the complaint and warrant 
of arrest annexed to the return of the sheriff, 
and which constitute the supposed offense, 
were in truth and in fact the same set out 
in his petition. 

On the hearing, testimony has been intro- 
duced to disprove the complaint filed and the 
warrant issued by the district court of Ram- 
sey county, and also for the purpose of show- 
ing that the petitioner intended to abuse 
the warrant of the executive of Minnesota 
to take Samuel Frank out of the state, not 
for the piirpose of delivery, to be tried for 
the crime of wh'ieh he is accused. This lat- 
ter testimony consisted of conversations be- 
tween the petitioner and Frank when in his 
custody, and statements and propositions 
made to the coimsel of Frank after he had 
been discharged from custody by a writ of 
habeas corpus and re-arrested, for the pur- 
pose of allowing him to proceed peaceably 
and without molestation by the state of Illi- 
nois with his prisoner. A certified copy of 
the records of the county court of St Croix 
county, Wisconsin, is also introduced in evi- 
dence, showing the discharge of Frank from 
the custody of the petitioner by a writ of 
habeas corpus issued by the judge of that 
court, In the return to which writ this pe- 
titioner presented the requisition of Governor 
Cullom, of Illinois, and accompanying papers, 
and the warrant of Governor PiUsbury, of 
Minnesota, authorizing his arrest, which are 
set up in his petition here as a justification 
of his action. 

The questions to be determined in this case 
are: 

First. Was the petitioner protected by the 
warrant of the executive of the state of 
Iklinnesota, authorizing him to arrest Frank, 
issued on the demand of the executive of the 
state of Illinois and accompanying affidavit 
charging him with committing an offense 
which was made a crime by the laws of the 
state of Illinois? Unless some act was done 
imder it not authorized by the warrant, this 
proposition does not admit of argument. 

The law only obliges an officer to look to 
his warrant and obey it, if regular and valid 
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on its face and issued by a person author- 
ized to issue warrants of that description, 
under certain circumstances. The jurisdic- 
tion of the executive of Mumesota to issue 
a warrant is not denied, but it is asserted 
this warrant was procured in bad faith, and 
the petitioner intended to pervert the reme- 
dy and serve other purposes. The petitioner 
is only the agent appointed by Governor 
Cullom, of Illinois, to receive and deliver 
Frank, the alleged fugitive from justice, and 
the proceedings were initiated by the authori- 
ties of that state, and not by him. 

Admitting that the statements and decla- 
rations of the petitioner tended to show that, 
in his opinion, which is the most that can 
be daimed for them, Frank was arrested by 
a requisition for the purpose of getting him 
into custody so that he might be readily 
carried to Illinois with a view of perverting 
the remedy, we must assume also that the 
authorities of the latter state committed a 
trick and deception, although the executive 
action and all the proceedings are prima 
facie evidence of their regularity and legali- 
ty; and, further, that if the proceedings an^ 
terior to the issue of Governor Pillsbury's 
warrant, in the opinion of this officer, were 
a deception, he may not execute it; and, if 
he does, he is guilty of the crime of kid- 
napping. The opinion of the agent cannot 
overcome the presumption of regularity 
which attaches to the proceedings, and he 
cannot be permitted to decide upon matters 
submitted by law to the executive. 

If the petitioner, after the arrest, had 
done an act not warranted by the executive 
writ, showing a design on his part to use it 
for a purpose not contemplated by the ex- 
tradition proceeding, as, for example, taken 
his prisoner to a foreign country (see In re 
Bull [Case No. 2,119]), there could be little 
doubt he must answer to the criminal laws 
of the state of Minnesota. 

But I can find nothing in the proceedings 
and the testimony or in the conduct of the 
petitioner which shows that he "without 
lawful authority, willfully and maliciously, 
and with wrongful intent, caused Frank to 
be seized and taken out of the state with 
the design to esitort money from him." 

So long as he had Frank in custody he 
was proceeding by a direct route to take 
him to the state of Illinois, and on his way 
he did no act which can be construed into a 
design to take him to any other place, or use 
the remedy as a pretext for any purpose 
other than the extradition papers contem- 
plated. It is true the statements and con- 
versation of the petitioner might convey the 
impression that Frank would be able to stop 
the criminal proceedings in the state of Illi- 
nois by arranging his private indebtedness 
incurred by the false pretense, and he would 
aid him in so doing, but a court cannot on 
such suspicion declare that the purpose of 
the officer was to kidnap his prisoner. He 
might have made such statements 'with the 
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•design of quieting Frank and Ms counsd, 
jind tlius avoid any delay or inquiry into 
the regularity of his authority. 

However censurable to some persons his 
■conduct might appear, I cannot say he 
abused his authority and is not protected in 
the arrest of Frank by the warrant of Gov- 
ernor Pillsbury. 

II. Was the petitioner justified by virtue 
•of the authority conferred upon him by the 
original warrant of the executive of Minne- 
sota, and the other extradition papers, in the 
re-arrest of Frank after his discharge by the 
state court of "Wisconsin and his return to 
Minnesota? 

If the prerequisites of the law of 1793 are 
complied with, and the warrant of the ex- 
•ecutive of the state to which the fugitive 
has fled is issued on the requisition of the 
executive of the demanding state, accompa- 
nied by a copy of an affidavit, charging a 
•crime, under the laws of the latter, certified 
.as authentic by the executive, and an arrest 
is made and delivery to the agent of the 
■demanding state, then the person so ai'rested 
is legally restrained of his liberty, and may 
"be removed to the state having Jurisdiction 
of the crime. A discharge of the person un- 
der the writ of habeas corpus, by the judge 
• of any court, whether state or federal, would 
be coram non judice, and void. 

This presents the question whether the 
judge of St. Croix coimty exceeded his juris- 
diction under the writ of habeas corpus, and 
his discharge of Frank is a, nullity. I think 
this action of the state court of Wisconsin is 
the first reported instance of any interfer- 
ence by the judiciary of a state through 
Tvhose territory the fugitive from justice is 
being transported, after the concurrent ac- 
tion of tlie two states alone interested in the 
transaction. 

If there is any authority of law for it, 
then it becomes necessary, before the act of 
congi-ess providing for the surrender of fugi- 
tives from justice can be successfully en- 
forced, that more than two states must, at 
the time the requisition is made, assent to 
the arrangement. It has always been sup- 
posed that not only the original states of this 
Union who adopted and accepted the consti- 
tution, but also all states subsequently ad- 
mitted on an equality with the original 
states, agreed to be bound thereby, and rec- 
ognize the full foi'ce of every provision 
thereof, anything in the constitution and 
laws of the state to the contrary notwith- 
standing. 

The first section of the fourth article of the 
constitution provides that "full faith and 
credit shall be given to the public acts, rec- 
ords and judicial proceedings of every other 
state," etc. And the last clause of the sec- 
ond section of the same article, the subject- 
matter thereof appearing to be in the minds 
of the framers of the constitution, in connec- 
tion with the first section, provides that "a 
person charged in any state with treason. 



felony or other crime, who shall flee from 
justice and be found in another state, shall, 
on demand of the executive authority of 
the state from which he fled, be delivered 
up, to be removed to the state having juris- 
diction of the crime." To carry out this 
latter provision of the constitution the act of 
1793 was passed. 

The papers presented on his retm-n to the 
writ of habeas corpus before the state com*t 
of Wisconsin, and now by the petitioner be- 
fore me, show that all the prerequisites are 
complied with, and if "full faith is to be 
given to the public acts, records and judicial 
proceedings" of any other state in the state 
of Wisconsin, these papers, duly authenti- 
cated under the seals of the states of Minne- 
sota and Illinois, and signed by the executive 
of each state, ai-e so entitled. If so, then, 
under the writ of habeas corpus, the com:t 
in Wisconsin, on discovering, by the retui'n 
of the agent, that the person in custody 
was held by virtue of the constitution and 
laws of the United States in respect to fugi- 
tives from justice, and the two stJites inter- 
ested in the transaction had concurred in 
their action, should have proceeded no fur- 
ther. Any action obstructing this constitu- 
tional right was absolutely void. 

But if wrong in this view of the case, con- 
ceding that the Wisconsin coiu't had juris- 
diction to proceed further than an inquiry 
into the authority by virtue of which Frank 
was held, and examine into the legality of 
the requisition, affidavit, and other papers, 
let us see whether the proceedings are not 
regular, legal, and in conformity with the 
act of congress of 1793. 

•The term "crime" in this article of the con- 
stitution means any offense indictable by the 
laws of the state demanding the surrender, 
and it is not confined to common law crimes. 
While the affidavit annexed to Governor Cul- 
lom's requisition, tested by the common law 
rule, would not, perhaps, be sufficient to 
charge a crime of "false pretenses," yet when 
the requisition is examined, it is there stated 
that the offense with which Frank is charged 
in the affidavit annexed is a crime under the 
laws of the state of Illinois. The wai'rant 
of Governor Pillsbury being issued, not on 
the affidavit alone, but on the demand of 
Governor CuUom also, the requirements of 
the law of 1793 were fulfilled, and is a con- 
clusive reason to my mind why the action of 
the Wisconsin court is a nullity. 

To sum up in the language of Mr. Spear, 
an able writer upon interstate extradition 
procedure: "It necessarily results, when the 
executive warrant for a surrender of the al- 
leged fugitive has been issued in conformity 
with law, no judicial power can interpose to 
arrest or defeat Its operation. Unless coun- 
termanded by the authority issuing it, all 
the remedies of the accused partj', if he has 
any, must be sought in the state or territory 
to which he is surrendered." 

The petitioner was, therefore, protected by 
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the executive warrant in tlie re-arrest of 
Frank, and lie is dischaiged from the cus- 
tody of the sheriff. - 



[NOTE. The federal and state courts have 
■concurrent jurisdiction in interstate extradition 
proceedings. In re Roberts, 24 Fed. 132. On 
habeas corpus the federal court may inqLUire in- 
to the cause of detention of a prisoner held 
by virtue of extradition proceedings,— Ex parte 
Smith, Case No. 12,968,— but cannot inquire- in- 
to the guilt or innocence of the prisoner,— In re 
White, 5 0. C. A. 29, 55 Fed. 54. The identity 
of the prisoner is always an open question. In 
re Leary, Case No. 8,162. The warrant is con- 
clusive evidence that the person named therein 
stands charged with the crime. Id. The affi- 
davit must distinctly state the commission of a 
crime within the state demanding the extradi- 
tion. Ex parte Smith, supra; Ex parte Mc- 
Kean, Case No. 8,848. Crime, within the mean- 
ing of the constitutional provision respecting 
extradition, includes anything which by the laws 
of the demanding state is punishable as a 
crime,— In re Leary, supra,— and includes mis- 
demeanors,- Kentucky v, Dennisoh. 24 How. 
(65 TJ. S.) 66; Ex parte Reggel, 114 IT. S. 642, 5 
Sup. Ct. 1,148; In re Keller, 36 Fed. 681; Com. 
V. Johnston, 12 Pa. Co. Ct. K. 263. The 
wairrant must set forth the affidavit or indict- 
ment on which it is founded. In re Doo "Woon, 
18 Fed. 898. A person charged may be coni- 
mitted before a demand made for his extradi- 
tion. Ex parte Romanes, 1 Utah, 23. The cer- 
tificate of the demanding governor is not evi- 
dence of fleeing from the state. In re Jackson, 
Case No. 7,125; In re Cook, 49 Fed. 833. As to 
who is a fugitive within the constitutional 
meaning, see Ex parte Brown, 28 Fed. 653;. 
Roberts v. Reilly, 116 U. S. 80, 6 Sup. Ct. 291; 
Ex parte Reggel, supra; In re Keller, supra; In 
re Vniite, 5 0. C. A. 29. 55 Fed. 54; Tennessee 
V. Jackson, 36 Fed. 258.' An absconding ap- 
prentice may be extradited. Boaler v. Cum- 
mines. Case No. 1,584. The only power of a 
governor is given by the constitution and laws; 
he cannot act on grounds of public policy or 
comity. Ex parte Morgan, 20 Fed. 298; and 
see Tn re Perry, 2 Cr: Law Mag. 84; also, Ker 
V. Illinois, 13.9 TJ. S. 436, 7 Sup. Ct. 225; Com. 
V. Johnston, supra. An agent to receive a fugi- 
tive from the state by which he is surrendered 
is not an officer of the United States. Robb v. 
Connolly, 111 U. S. 624. 4 Sup. Ct. 544. An 
agent arrested for malicious prosecution is re- 
strained for an act done in pursuance of a 
law of the United States. In re Titus, Case 
No. 14,062. A fugitive may be tried for an- 
other crime than that for which he was arrest- 
ed New Jersey v.Noyes, Id. 10,164. Contra, In 
re Fitton, 45 Fed, 471. The federal government 
has no power to compel the surrender of a 
fugitive by the authorities of one state to the 
authorities of another. Kentucky v. Dennison, 
supra.] 

Case Ho. S,159. 

The BURKE. 

The BURKE v. HURNEY. 

The GLIDE v. SAIVIE. 

[4 Cliff. 582.]* 

Circuit Court, D. Massachusetts. May Term, 
1878. 

Admikalty Practice — Coksolidatiost op Ao- 
Tioss— Collision— Division of DAsrAOES. 

1. Actions pending in a federal court, wheth- 
er two or more of like nature, or relative to the 
same question, may be consolidated if the court 

* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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deems it reasonable, in order to avoid unneces- 
sary costs, or to prevent delay. 

[See Keep v. Indianapolis & St. L. R. Co., 10 
Fed. 454; Holmes v. Sheridan, Case No, 
6,644; Durant v. Washington County, Id. 
4,193.1 

2. In each of the two cases a schooner had 
discharged her cargo, and had come to anchor 
near a sea-wall, probably within the sweep of 
the mooring-chains of a powder-boat; there was 
a fresh breeze, and the schooner in each case 
became entangled in the mooring-chain of the 
powder-boat, that is, the chain of the powder- 
boat got i)etween the rudder and the stern-post 
of the schooner. The schooner had no anchor- 
watch. The tug went alongside, made fast to 
the schooner without authority, and commenced 
hauling upon her while she was caught between 
the rudder and stern-post as above stated. In- 
jury was inflicted upon the schooner by this 
attempt of the tug. Held, that both vessels 
were in fault^ and Qiat the damages should -be 
divided. » 

[Appeal from the disti-ict court of the 
United States for the district of Massachu- 
setts. 

[In admiralty. Libels by John Hurney, 
owner of the schooner Alpine, against the 
steam-tug Burke (Seth G. Rogers et al., 
claimants), and by the same against the 
sceam-tug Glide, for damages caused by col- 
lision. There was a decree in the district 
■court (case not reported) for libellant, and 
the claimants of the tugs appealed. Af- 
firmed.] 

C. G. Thomas, for libellant 

Libellant's schooner Alpine was one of the 
numerous vessels employed in freighting 
stone for construction of the state sea-wall in 
Boston harbor. , On or about Oct. 16, 1876, the 
morning of the collision, the Alpine had dis- 
charged her cargo, and hauled out of the 
dock and dropped her two anchors under the 
lee of the wall, leaving sufficient space for 
the next vessel in her turn to pass into the 
berth vacated by hex-. While thus lying at 
anchor under the eyes and control of her mas- 
ter and crew, who were engaged in putting 
stores and provisions aboard for another 
trip, at about noon, and about full tide, the* 
cable or mooring-chain of the powder-boat 
Fawn, for a long time kept anchored in that 
vicinity for deposits of powder, and within 
the distance from shore prohibited by the 
city ordinances (1876, p. 346, § 5), with no- 
body ever aboard, except on occasions re^ 
quired for the delivery of powder by the 
powder company, swept around as borne by 
the tide from her mooring-post or anchor, 
and caught her mooring-chaiu between the 
rudder and stern-post of the Alpine, there 
lying in the same place she took when hauled 
out of the dock that morning. The Alpine 
had both her anchors down, so that the 
powder-boat could not drag her but was held 
fast tmtii subsequently, on the arrival of the 
steam-tug Burke, when one of her anchors' 
cable was cut. While thus held, though in 
no immediate danger so long as the wind 
blew off shore, leaving smooth water under 
the lee of the wall, the Alpine's captain or 
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agent and crew were preparing to clear the 
powder-boat's chain from the Alpine by run- 
ning a line from the sea-wall or fastening- 
post to the powder-boat, and procuring a 
slack of the powder-boat's chain, which was 
kept constantly taut by the ebb of the tide, 
when the steam-tug Bxu-ke steamed up and 
seized hold of the Alpine, made fast to her, 
forward, and commenced hauling and trying 
to swing her from larboard to starboard. 
At the same time they were forbidden to med- 
dle with the Alpine. Not heeding this, and be- 
ing imable to swing or drag the Alpine while 
her two anchors were down, to attain their 
purpose, they cut the port anchor's cable, and 
thus enabled the tug to swing the Alpine from 
larboard to starboard till they puUed out the 
deadwood, which in this vessel formed part 
of the frame, so as to let the" water into her 
hull, whereby the vessel was cleared, and 
soon afterwards sank a short distance from 
the powder-boat. If, instead of first taking 
hold of the Alpine, which was stationary and 
immovable, they had taken hold of the pow- 
der-boat and got a slack in the powder-boat's 
chain, which was held taut by the ebb tide, 
by hauling her towards the Alpine, then the 
chain would have dropped from between the 
Alpine's rudder and stem-post by its own 
weight. His honor. Judge Lowell, held it to 
be an imperative duty on the part of the 
tug to have first notified the owners of the 
Alpine, and given them an opportunity to 
extricate their own vessel; that if without 
any authority they took possession of the 
Alpine, and imdertook to extricate her, they 
took the risk, and made themselves liable for 
all damages resulting. Neglect to have an- 
chor-watch not a fault, unless the fact con- 
tributes to the collision. The Lincoln [Case 
No. 8,354]. Where one vessel drives upon 
another which is at anchor in a proper posi- 
tion, the presumption is that the former is in 
fault. The Lincoln [supra]. 

A. D. Chandler, for claimants. 

• The Alpine, while anchored at a poor an- 
chorage, without any person on board, in 
close proximity to other vessels, was exposed 
to a high wind from off shore, dragged her 
anchor, and would have gone down the har- 
bor had she not collided and become en- 
tangled with the powder-boat Fawn, which 
was permanently moored in a place she was 
entitled to occupy. It is elementary that 
under such circumstances the Alpine was 
presumably at fault (she was found to be so 
by the court below), and that the libel should 
be dismissed. 1 Pars. Shipp. 573; The Lion 
[Case No. 8,379]; The Granite State, 3 Wall. 
[70 U. S.] 310, 313; The Clarita and The 
Clara, 23 Wall. [90 U. S.] 1, 14; The Lincoln 
[supra]; The Lady Franklin [Case No. 7,984]. 
It is indisputable that the proximate cause 
of this collision was the absence of the 
Alpine's captain and crew, and it is equally 
beyond question that up to the time of the 
arrival of the tug Burke, neither the powder- 



boat (which is not libelled) nor the tug (for 
it had not yet touched the Alpine) had con- 
tributed to the collision. So far, then, the- 
application of the familiar division rule in 
determining the liability for damages is for- 
bidden by the authorities. The division rule 
cannot be applied unless both vessels have 
contributed to the collision. Ealston v. The 
State Rights [Case No. 11,540]; Wilson v. 
The Envoy [Id. 7,802]; The Alhambra [Id. 
192]; Ward v. The M. Dousman [Id. 17,153], 
The two in collision, it was now the duty of 
the powder-boat, which was not disabled, to 
render all possible assistance to the aban- 
doned Alpine, though the Alpine was in 
fault* 1 Pars. Shipp. 529, and eases cited; 
The Clarita and The Clara, 23 Wall. [90 U. 
S.] 1, 18. This assistance was at once 
brought and carefully tendered; and because 
of the extension of this civility, of the per- 
formance of this duty, the vessel aided has 
the assurance to libel the party to whom It 
is in truth indebted. To be sure, if the aid 
so tendered had been accompanied by gross 
carelessness, there might be an excuse for the 
injured party in seeking reparation. But 
no wanton injury was done the Alpine; no 
harm at all was done the Alpine in extricating 
her, beyond a single, unavoidable, trivial 
break, and it was well said by Mr. Justice 
Campbell, in The Magnolia and The Autocrat 
[Case No. 8,958], that "a party who has in- 
volved himself and others in peril cannot be 
heard to complain of their want of the clear-i 
est judgment in the selection of the modes of 
extrication." 

If the tug Burke, in giving aid, was gross- 
ly careless, then a tort, a trespass, would 
have been committed, and the tug have been 
wholly responsible, if responsible at all. 
Yet the learned judge in the court below, 
blending a subsequent tort with a previous 
collision, has applied the division rule. It 
is respectfully submitted that the division 
rule cannot be applied to such a tort, a tres- 
pass, as it were, dehors the collision. The 
position the claimants take is, that for a 
tort occurring several hours after the colli- 
sion, either the tug is answerable for all the 
damages or for none: in short, the common- 
law rule as to the measure of damages ap- 
plies to such a tort as this, if tort there *is. 
Again, if the tug is responsible for aU the 
damage, yet on this appeal the tug can be 
held for no more than was decreed below, 
because the libellant has not appealed. 2 
Pars. Shipp. 208, 209; The Stephen Morgan, 
94 tJ. S. 599. But as the tug Tised due care, 
while the Alpine was guilty of negligence, 
the libel is to be dismissed. To have aban- 
doned the Alpine when cognizant of her 
leaky condition, and with that full knowl- 
edge of the collision to which libellant's wit- 
nesses testify, was wanton and reckless con- 
duct, and any damages then sustained which 
the captain and crew might have prevented 
(as by taking the Alpine to the dock or 
wharf, or by secm-ing loose articles on deck, 
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for tlie nigbt), cannot be recovered. Settled 
by The Baltimore, S Wall. [75 U. S.] 377, 
387; The Thuringia, 41 Ij. J. Adm. 4A; 
The Flying Fish, Brown. & L. 436; The 
Eolides, 3 Hagg. Adm. 367; The Columbus, 
3 W. Rob. 159, 166; Tindall v. BeU, 11 Mees. 
& "W. 232; Macl. Shipp. (2d Ed.) 299 (case 
of The Royal Oak); 2 Kay, Shipm. 926, 
927; Boyd, Shipp. 260; 1 Pars. Shipp. 539. 
In fact, such was the condition of the Al- 
pine after hanging three houi-s on the chain, 
that, had she cleared herself without any 
aid, she would, unless promptly cared for, 
have sunk in a short time; and this the 
libellant knew. The sinking was the ordi- 
nary natittal sequence of the libellant's neg- 
ligence. Whart. Neg. § 332 The settled 
rule in Massachusetts is stated in the lead- 
ing case of Itlurphy v. Deane, 101 Mass. 
455, 466, as follows, per Wells, J.: "When- 
ever there is negligence on the part of the 
plaintiff, contributing directly, or as a proxi- 
mate cause, to the oecm-rence fi-om which 
the injury arises, such negligence will pre- 
vent the plaintiff from recovery; and the 
burden is always upon the plaintiff to estab- 
lish either that he himself was in the exer- 
cise of due care, or that the injury is in no 
degree atti'ibutable to any want of proper 
care on his part" So, too, Dickey v. Maine 
Tel. Co., 43 Me. 492, 496; Allyn v. Boston 
& A. E. Co., 105 Mass. 77, 78; 3 Kent, 
Coram. (12th Ed.) 232, note lb. No want 
of care can be rightly chai-ged to the tug. 

Thus the reasons for dismissing the libel 
are: 1. From the negligence of her captain 
and crew the Alpine was at fault (as found 
by the court below) in getting foul of the 
powder-boat. Bailiffs of Eomney Marsh v. 
Trinity House, L. B. 5 Exch. 208; Whart. 
Neg. § 123; The Louisiana, 3 WaU. [70 U. 
S.] 164. 2. The tug Binrke, which appeared 
subsequent to the collision, did no harm ex- 
cept to the pawi-bitt; which is insignificant. 
Some force was necessai*y. Any loss beyond 
that of the pawl-bitt must be attributed ex- 
o dusively to the negligence of the schooner, 
which she could easily have avoided. 3. 
The tug was employed to protect valuable 
property, and to prevent a possible calamity. 
She did not exceed her legal authority. The 
breaking of the pawl-bitt— a. petty incident 
— was unavoidable, and was justifiable, and 
did not contribute to further damage. Al- 
my V. Grinnell, 12 Mete. [Mass.] 53. 4. 
The proximate cause of the loss was the mis- 
conduct—the prolonged, the suspicious ab- 
sence — of the captain and cx'ew of the Al- 
pine, and the Alpine is not shielded from her 
own wrong by proof of fault on the part of 
the tug, which had no connection with the 
proximate cause. The Carroll, 8 Wall. [75 
U. S.] 302, 306; The Fairbanks, 9 Wall. [76 
U. S.] 420, 425; The Fannie, 11 Wall. [78 
U. S.] 238, 243; The Nichols, 7 Wall. [74 U. 
S.] 656, 666; The Continental, 14 WaU. [81 
U. S.] 345, 355; 1 Pars. Shipp. 595. 5. The 
division rule has no application to such a 



case as this. 6. If the tug is to be held lia- 
ble in such a case as this, it may put a pre- 
mium on abandoning scows to be entangled 
in the shipping of Boston harbor. 7. The 
allegations in the libel are not sustained by 
the proof; they are sti-ikingly at variance,— 
hence the libel must be dismissed. Rich v» 
Lambert, 12 How. [53 U. S.] 347. 356; 
Kramme v. The New England [Case No. 
7,930]; Campbell v. The Uncle Sam [Id. 2,- 
372]. 8. Mistakes made in moments of dan- 
ger do not excuse the colliding vessel. 
Bentley v. Coyne, 4 WaU. [71 U. S.] 509, 
512; The Jupiter [Case No. 7,585]; The 
BeUe [Id. 1,269]; The Favorita [Id. 4,695]. 

CLIFFORD, Circuit Justice. Actions pend- 
ing in a federal court, whether two or more, 
of like nature, or relative to the same ques- 
tion, may be consolidated if tlie court deems 
it reasonable, in order to avoid unnecessary 
costs, or to prevent delay. [Act of 1813] 
3 Stat. 21; Rev. St. § 977; Conk. Pr. (4th 
Ed.) 363. 

Two Ubels were filed in the district court 
by the libeUant, as the owner of .the schooner 
Alpine, one against the steam-tug Bm'ke, 
and the other against the steam-tug Glide, 
each in a cause of coUision, in which the 
libeUant claimed damages for the destruc- 
tion of the schooner, and for the loss of the 
stores, utensils, and working apparatus 
which she had on board at the time she 
sank. 

Sufficient appears to show that the schoon- 
er was employed in freighting stone for the 
construction of the sea-waU in Boston har- 
bor, and that prior to the coUision, on the 
morning of the 16th of October, 1876, she 
had discharged her cargo and hauled out 
of the dock and come to anchor under the 
lee of the wall, leaving space enough to- 
aUow the next vessel in tm*n to pass into- 
the vacated berth for the discharge of a sim- 
Uar cargo. 

"WTiat the UbeUant aUeges, in the case of 
the Burke, is that while the schooner was 
thus lying safely at anchor, the steam-tug; 
without authority, came alongside and n^ide 
fast to the schooner, and commenced hauling- 
upon her, said, continued so to do, imtil by- 
reason of the injuries so inflicted the schoon'- 
er sank and became a total loss. 

Service was made, and the o-svners of the 
steam-tug appeared and filed an answer de- 
nying the aUegations of the libel. They 
also set up the defence that the steam-tug- 
was sent to the schooner to remove her from; 
fouling the powder-boat anchored in the har- 
bor for the deposit and safe-keeping of 
powder; that the schooner was found caught 
between her rudder and stern-post by the 
cable or mooring-chain of the powder-boat 
which was kept moored there to receive 
deposits of powder manufactmred by the 
powder company; and they also allege that 
the schooner had drifted from her anchorage 
while she was abandoned by her officers 
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and crew, and that slie was without an 
anchor-watcli, in violation of tlie city ordi- 
nance. Under tliose circumstances, tlie 
claimants admit that the steam-tug made 
fast to the schooner for the ptirpose of ex- 
tricating the vessel from entanglement with 
the mooring-ehain of the powder-boat, but 
they aver that the steam-tug used all due 
care and skill in her endeavors to accomplish 
that purpose; and they also allege that those 
in charge of the steam-tug were success- 
ful in relieving the schooner, and that they 
used no more force than the peculiar cir- 
cumstances required. 

Charges of a similar character are also 
made against the steam-tug Glide, to the 
effect following, that on the succeeding day 
she steamed up to the schooner and made 
fast to her without authority, and that she 
continued to haul upon the schooner until 
she broke her to pieces, rendering the vessel, 
lier tackle, apparel, and furnitm*e, value- 
less, and that she destroyed the stores, uten- 
sils, and working apparatus, which the 
schooner had on board at the time the al- 
leged unlawful acts were committed. 

Due service was also made in this suit, 
and the owners of the steam-tug appeared 
and filed an answer. They deny the al- 
leged injuries to the schooner, but admit 
that the steam-tug went to tlie relief of the 
schooner to remove her from fouling the 
powder-boat moored in the harbor, and al- 
lege that the schooner was foimd on her 
heam-ends mostly under water, so near to 
the powder-boat that both vessels were in 
imminent danger; that the schooner was 
abandoned by her officers and crew, and that 
those in charge of the steam-tug used due 
care, skill, and precaution, in their endeav- 
ors to relieve the schooner, and that they 
succeeded in that behalf without doing seri- 
ous injm'y to the vessel, or using more force 
than the circumstances required. 

Both cases were heard together" in the 
district court, and the court there entered 
a decree and order to the effect that both 
parties in each case were in fault, and that 
the damages sustained by the libellant in 
-each case should be divided, sending both 
causes to a master to compute the amount. 
Prompt report was made by the master, to 
which the respondents excepted for the rea- 
sons stated in the record, but the court 
overruled the exceptions and entered a final 
.decree in the case of the steam-tug Burke, 
that the libellant do recover the sum of 
$180.10 damages, and one-fourth of the ag- 
gregate of costs in the two cases, amounting 
to §84.27. Half damages were also recov- 
ered by the hbellant in the case of the steam- 
tug Glide, and the court entered a decree in 
that case at the same time in favor of the 
libellant for the same amount of damages 
and costs as in the other case. 

Seasonable appeal was taken by the re- 
spondents in each case to the circuit court. 
Separate hearings in the respective cases 



were granted here, but inasmuch as the two 
cases were heard together in the district 
court, and the exceptions to the master's 
report are joint, only one opinion wiU be 
given in the two appeals. 

Beyond all doubt the two cases might 
have been consolidated, as the respective 
causes of action are of a like nature, and in- 
volve substantially the same questions, nor 
have the respondents any right to complain 
that the master embraced both cases in one 
report, as the record shows that they joined 
in their exceptions to the same, without mak- 
ing any objection, in the exceptions, that 
the two cases had not been separately con- 
sidered by the master. Coming to the mer- 
its, the evidence shows to the satisfaction 
of the com't that the schooner discharged 
her cargo as alleged in the respective libels, 
and that she came to anchor under the lee 
of the sea-waU, probably within the sweep 
of the mooring-chains attached to the pow- 
der-boat. 

Prior to the collision, and during the fore- 
noon of that day, the wind was from the 
northwest, blowing a fresh breeze, and the 
evidence is full to the point that the schooner 
became entangled in the mooring-chain of 
the powder-boat, or, in other words, the 
mooring-chain of the powder-boat got be- 
tween the rudder and the stern-post of the 
schooner. Differences of opinion exist among 
the witnesses as to whether the schooner 
was, or was not, in much danger; nor is it 
of much importance to ascertain which of 
the two theories is correct, as all appear to 
concur that it was quite proper that the 
schooner should be extricated from her en- 
tanglement with the powder-boat's moor- 
ing-chain. When the collision occurred, 
neither the officers nor the men were on 
board the schooner, and she was without 
an anchor-watch on deck, but workmen em- 
ployed there were in sight of the vessels, 
and one of them testifies that he insti'ucted 
some of the men to get lines and go to her 
relief. 

Suffice it to say, in this respect, that the 
evidence, taken as a whole, shows, beyond 
all reasonable doubt, that the charge of the 
libel in the case of the Burke is ti"ue; that 
she went alongside of the schooner, and 
made fast to her, without authority, and 
commenced hauling upon her while she was 
held by the mooring-chain of the powder- 
boat with which she was caught between her 
rudder and stern-post, as more fully explain- 
ed in the record. 

Entangled as the schooner was with the 
mooring-chain of the powder-boat, it was 
plainly a rash act to undertake to pull her 
clear of the mooring-chain by swinging her 
from starboard to port, as the attempt was 
made, as shown by the evidence. Difficult 
as the attempt was, still the proofs show 
that the effort was continued until it was ac- 
complished, but that the schooner immediate- 
ly sank. Considerable injury must have been 
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inflicted upon the scliooner, as it appears, in 
extricating Ler from the mooring-chain, the 
£team-tug pulled out the dead-wood in the 
^tern of the schooner, which in vessels of 
that construction is a part of the frame of 
the vessel. Vessels constructed in that way 
are unusually strong, as the dead-wood and 
-cutwater are a part of the frame, so that 
when the dead-wood was pulled out it left a 
hole in the vessel which caused her to sink, 
lying on her beam ends, and with her masts 
±0 the southeast, the upper side of the vessel 
heing just above the water. 

Viewed in the light of the whole evidence, 
the district judge was of the opinion that 
uoth parties were in fault That the schoon- 
■er was in fault because she came to anchor 
too near to the powder-boat; aud that the 
Burke was in fault because she was wanting 
in due care in her endeavors to extricate the 
schooner from her entanglement with the 
mooring-chains of the powder-boat, and I am 
of the opinion that the district judge was 
•coiTect in both of these conclusions. 

Whether any efforts were made by the 
Burke to raise or rescue the schooner from 
the place where she sank does not appear, 
"but it does appear that she remained there 
until the following day, when the steam-tug 
■Ghde, without authority, made fast to her by 
a hawser for the piurpose of removing her to 
some less exposed locality. Those in charge 
of the steam-tug made fast, in the fli-st place, 
to one of the aft timber-heads of the schoon- 
er; but immediately when they got a sti*ain 
on the suTiiken schooner the timber-head gave 
way, and then they made fast to the lower 
part of the mast and hauled the wreck up 
on to the fiats, where they left her in a dam^ 
aged condition, with her sails loose and torn, 
her hatches gone, her mast damaged, her 
■cabia furniture, stores, and outfit gone, as 
more fully set forth in the testimony. 

Heaaing was had in this case before the 
district judge at the same time the other 
>case was heard, and he came to the conelu- 
.sion that both parties were also at fault in 
this case, and I am clearly of the same opin- 
ion, and for the same reasons as those given 
aa the case of the Burke. 

Common prudence dictated that the schoon- 
■er should not anchor within the sweep of the 
powder-boat's mooring-chain; and it is ectual- 
ly plain that the steam-tugs, if one or both 
volunteered the effort to extricate her, should 
use ordinary care and sldll in any attempt 
they, or either of them, might make to ac- 
■complish that purpose. Much stress is laid 
upon the fact that neither the master nor 
•crew of the schooner were on board at the 
time the respective tugs made fast to the 
schooner, but it is manifest that those in 
charge of the respective tugs knew well 
enough that the schooner was not abandon- 
-ed, and that they could easily have found the 
master and crew or the owners of the 



schooner, if they had desired any informa- 
tion upon the subject 

Joint exceptions were filed by the claim- 
ants in the two cases to the report of the 
master in respect to the damages, to the ef- 
fect following:— 

1. Tbat loss which could have been pre- 
vented by ordinary maritime skill and care 
on the part of the libellaut and crew, after 
notice of '^ the disaster, are not recovei*able 
against the claimants. 

2. That the evidence shows wanton and 
reckless neglect of plain duty on the part of 
the libellaut and crew in omitting to care for 
the schooner during the rise and fall of two 
tides, after they had notice of the alleged 
wrongful acts of the two steam-tugs. 

Argument to show that the schooner was 
in fault is unnecessary, nor are any authori- 
ties necessaiy in such a case to support the 
proposition that the libellant can only recov- 
er a moiety of the damages, however much 
the respondents may have violated maritime 
rules. Though in fault, the libellant may re- 
cover a moiety of the damage if the other 
party was also in fault; nor can the libal- 
lant here recover more than that, in any 
view, as he did not appeal feom the decree of 
the district court, where the damages were 
divided between the parties. 

Common-law authorities, which show that 
a plaintiff who is guilty of contributory neg- 
ligence cannot recover compensation for in- 
juries received are not applicable in the case, 
the rule being well settled in the admiralty 
court that where both parties are in fault the 
damage done to both vessels should be add- 
ed together, and the combined amount should 
be equally divided between the two. The 
Atlas, 93 U. S. 310; De Vaux v. Salvador, 4 
AdoL & El. 431. 

Loss which might reasonably have been 
prevented after notice of a collision, should 
not be allowed, but that rule is no answer to 
a claim for damages inflicted before the no- 
tice was given or received. Such an excep- 
tion without any specification of the disput- 
ed items is hardly suflOicient, but the decision 
is not placed upon that ground. Instead of 
that, the master's report has been examined, 
and it is not perceived that it furnishes any 
just pretext for the complaint involved in 
the second exception. The fact that the 
schooner was without an anchor-watch af- 
fords no defence to the. claimants for the 
failure to exercise due care and skill in then* 
efforts to extricate the schooner from the 
mooring-chain of the powder-boat For these 
reasons I am of the opinion that the decision 
of the district judge in the two cases is in all 
respects correct, and that the respective de- 
crees should be affirmed. Decree affirmed in 
each case, with costs. 
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Case Wo. 2,160. 

BURKE V. BUTTMAN. 

The ELLA FRANKLIN. 

[1 Lowell, 191.] "■ 

District Court, D. Massachusetts. Dec, 1867. 

Seamen — Shipping Articles — CossTJiaoTioN — 
DiscHAKGE — Right to be Retckned Home — 
Right to Wages. 

Q 

1. Shipping articles described the voyage to 
be from "Boston to Goree, Africa, at and from 
thence to such port or ports as the master might 
direct." Held, that though these articles were 
void, they would not authorize the master to dis- 
charge the men at any African port or ports in 
his discretion, but must be construed as against 
the owners to intend a voyage of which a port 
of discharge in the United States would be the 
final terminus. 

2. The master in such a case could not oblige 
the men to ship in Africa on board another ves- 
.sel belonging to the same owners, and for being 
forced to serve in such a vessel and beiiig there 
kept on short allowance, the owners are re- 
sponsible in damages. Nor could he discharge 
them abroad, unless the vessel was condemned, 
or sold, or wrecked. 

3. The seamen having been discharged in 
Africa against their wiU, were held entitled to 
wages until their return to the United States, 
and were not bound to come back as seamen in 
the vessel belonging to the same owners, in 
which they had already been illtreated. 

[Cited in Worth v. The Lioness No. 2, 3 

Fed. 925.] 
[See The Hudson, 8 Fed. 167; The Centennial, 

10 Fed. 397.J 

In admiralty. These three libellants 
shipped a,s seamen on lioard the schooner 
Ella Franklin at Boston, on the third of No- 
vember last. The voyage "was alleged to 
be from Boston to the Cape de Verd Islands, 
one or more ports as the master might di- 
rect, and back to the United States, the voy- 
age not to exceed six months. The articles 
described the voyage thus: From Boston to 
Goree, Africa, at and from thence to such 
port or ports as the ma,ster may direct, 
wages to be paid in United States currency 
or its equivalent at the current rate of ex- 
change. Parol evidence was admitted that 
the owners never intended that the schooner 
should return to the United States, and the 
shipping masters testified that they informed 
the seamen of this fact. The only libellant 
who was examined was equally positive that 
he was not informed of it, and there was evi- 
dence tending to show that the other libel- 
lants did not so understand the contract. 
At the fij'st port in 'the Cape de Verd, before 
the vessel had arrived at Goree, the master 
obliged two of the men to go on board the 
bark Warren Hallett, belonging to the same 
ownere, and which was bound to the coast 
of Africa and thence home. The men never 
consented to this transfer, and never signed 
the articles of the bark, and upon the ar- 
rival of the vessel at Bathur.st on the coast, 
some three weeks afterwards, they demand- 
ed to be sent back to the schooner which 
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had accompanied the bark. The master not 
consenting to this coiurse, and the consul find- 
ing that they were not legally boimd to the 
bark, they were discharged against their will. 
The thii'd man was discharged at Bathui*st, 
directly from the schooner, but without his 
consent. It was agreed that all wages due 
up to that time, and three months' extra 
wages were paid to the consul; but this 
money was expended by the consvd. in paying 
their charges at Bathurst and their passage 
home to New York, where they aiiived 
March 3, 1867. The two men who were 
transferred to the bark refused to serve- 
while on board of her from the Cape de 
Verd to Bathurst, which was a voyage of 
some days' duration, and were kept on 
bread and water as a punishment for that re- 
fusal. At Bathurst all three were offered 
places as seamen on board the bark, which, 
was soon to come home, and which actually 
arrived at Boston in February, but they were 
not allowed to come as consul's men, and 
waited some weeks longer. 

E, Merwin, for libellants. 

W. A. Field, for respondents. 

The articles describe a voyage sufficiently 
as far as Goree, and if the seamen could 
leave the veissel there by reason of the in- 
definite manner in which the contract is ex- 
pressed, the master had the corresponding 
right to discharge them there; and, having^ 
done so, they were entitled to nothing, not 
even to the three months' wages. 

LOWELL, District Judge. It is not neces- 
sary to decide whether the articles were 
wholly void, because the voyage was partly 
performed under them. It cannot for a mo- 
ment be admitted that the master or owners 
can take advantage of a defect in the con- 
tract to terminate it at pleasure. The obli- 
gation is all on one .^de; it is the duty of 
master and owners to see that the voyage 
is fully and fairly described in writing, and 
no duty rests upon the seamen in regard to- 
it. They have nothing to do with the mat- 
ter. These articles must be construed most 
strongly against the owners, and they may 
fairly be held to mean that among the ports 
the master should direct wa,s to be some 
home port. It cannot be left to a doubtful 
interpretation. If the master iirtended to 
discharge the sailors at one or more ports of 
Ajfrica, he should have said so, clearly and 
explicitly, in writing. As it is, I must 
hold, and do so without the slightest difil- 
culty, that the men had a right to come home 
in the vessel in which they went out, and 
that the master had no right to transfer them 
to another veissel with different officers, nor 
to dischai'ge them on the coast unless the 
schooner was sold there, wrecked, or con- 
demned, in which several cases the statutes 
provide for one month's or two months' wa- 
ges, or more, according to circiunstances. 
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The right which he assumed to discharge, 
.some at one port, some at another, and still 
others at a third, is not warranted by the ar- 
ticles. It is entirely clear that the libeUants 
■were unlawfully discharged and are entitled 
to their wages up to the time of their return 
ti\ the United States, unless something is 
■due by way of recoupment or deduction for 
wages which they might have earned in the 
mean time. . 

Upon this point the evidence is that they 
might have come home directly in the War- 
ren Hallett, and have earned wages aE the 
time. I admit the principle that owners 
have a right to require diligence even in sea- 
men whom they have wrongfully discharged; 
and that idleneSiS or a sullen refusal to be 
employed should not be allowed to swell the 
■damages. But the answer of the libeUants 
is in this respect satisfactory. Two of them 
had been improperly put on board the War- 
ren Hallett, and had had a controversy with 
her master, in which the latter had been in 
the wrong and had been overruled by the 
■consul. Under these circumstances the libel- 
lants might well be slow to take service with 
him again. It wa,s too much to expect of 
hujnan nature that he should not look with 
«ome prejudice, even though it might be un- 
consciously, upon their future conduct I 
am of opinion, therefore, that the three libel- 
lants are entitled to four months' wages, at 
the rates mentioned in the shipping articles; 
and that the two who were obliged to go on 
board the Warren Hallett are entitled to 
■damages for their treatment on board of her. 

I ought to observe here, that the master 
of the Ella Franklin does not appear to have 
intended any wrong to these men, nor to 
have used any violence; perhaps he did not 
■even threaten any. He was impressed with 
the idea, familiar to hi,s own mind, that 
his schooner was not to return. He honestiy 
thought, perhaps, that the very best thing for 
these sailors to do was to serve on board the 
bai'k, a better vessel than his own, more con- 
venient and more seaworthy. He forgot 
that the sailors had a right to say, as they 
■did say, We have made no puch bargain; 
we choose to stick to you and your schooner. 

Looking at the circumstances and the ab- 
sence of all violence, abuse, and actual per- 
sonal suffering, except in a spare diet, I shall 
give to each of these seamen two dollars a 
day for the time they were actually detained 
on board the bark. 

It will be seen that my opinion does not 
turn upon the oral evidence at all. It was 
admitted, in favor of the seamen, because 
the circuit com't has held that it is admis- 
sible for them. It was admitted for the 
owners merely in rebuttal. It is a danger- 
ous sort of evidence, and one on which I am 
always reluctant to decide a case. It must 
not be supposed that if it were fully and 
•clearly established by such evidence that the 
seamen were to be discharged in Africa, that 
the master would be entitled to discharge 



(Case No. 2,161) BURKE 

them there. The rule of evidence, like the 
contract itself, is e^stablished for the benefit 
of the ignorant and careless seamen, and for 
the seamen only. Masters and owners have 
ample protection in the contract itself, which 
if properly drawn up and clearly explained 
to the men will be conclusive. These arti- 
cles do not fully and fairly warn the men of 
the rights which the master undertook to 
exercise. It is upon the articles that this 
case is decided. Decree for the libeUants. 
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BUBKE V. The M. P. RICH. 

[1 Cliff. 308.]^ 

Circuit Court, D. Massachusetts. Oct. Term, 
1859. 

Bottomry— What Necessities must Esist— For- 
eign Port— The Lien —How Lost— Rights op 
AssiGKEE— Enforcement by Assioxee. 

1. Semble. Although the assignee of a bot- 
tomry bond may maintain a suit in admiralty 
in his own name, yet he may also sue in the 
name of his assignor. Held, that a suit brought 
in the name of the assignor will be maintained 
where the real parties in interest appeared in 
the progress of the suit and filed a supplemental 
libel, which was answered by the respondent, 
and then the parties proceeded to issue and trial. 

2. There must be a twofold necessity for rais- 
ing money to justify a master in raising it on 
bottomry; there must be a necessity of obtain- 
ing repairs or supplies, in order to prosecute 
the voyage; and there must be a necessity of 
resorting to this method to obtain the money, 
from inability to procure the required funds in 
any other way. 

[Cited in Insurance Co. v. Gossler, 96 U. S. 
649.] 

[See Walden v. Chamberlain, Case No. 17,- 
055; The Eledona, Id. 4,341; The Grape- 
shot, 9 Wall. (76 U. SO 129; The Washing- 
ton Irving, Case No. 17,244; Thomas v. Git- 
tings, Id. 13,897; The Lady Franklin, Id. 
7,982.] 

3. Hypothecation of the vessel can only be 
made in a foreign port; but in the jurisprudence 
of the United States all maritime ports, other 
than those of tiie state where the vessel be- 
longs, are foreign to the vessel. 

[Cited in The Albany, Case No. 131; The Gen- 
eral Burnside, 3 Fed. 228.] 
[See note at end of case.] 

4. Although it is true that proceedings on a 
bottomry bond must be instituted within a rea- 
sonable time, yet the maritime law will npt 
suffer the lien to be affected by the mere de- 
parture of the vessel from the return port, with 
or without the knowledge of the holder of the 
bond. 

5. Where an assignee of a bottomry bond took 
a mortgage of the vessel on which the bond was 
given, to secure money loaned, but it did not ap- 
pear that any of the money was included in the 
mortgage for the payment of the bond, held, 
that his rights were not affected. 

[See Johnson v. The Belle of the Sea, Case 
No. 7,372.] 

^ [Reported by William Henry ClWord, Esq., 
and here reprinted by permission.] 
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In admiralty. This was an appeal from a 
decree of the district court [of the district of 
Massachusetts (ease um-eported)] in a cause 
of bottomry. It was a suit in rem, instituted 
by the appellant [John Bm-ke] to recover the 
amount of a certain bottomry bond upon the 
brig [JI. P. Rich], given by the master. 
[There was a decree in favor of the claim- 
ants, George H. Blanchard and others, and 
the libellant appealed. Reversed.] 

The vessel sailed from New York for the 
port of Darien in the state of Georgia, thence 
to Gaudaloupe in the West Indies, thence to 
return to New York; but in consec[uenee of 
disasters was compelled to put into the port 
of Savannah for repairs, where the master 
was obliged to resort to a loan on bottomi*y 
to obtain the necessary funds. Thereupon, 
pursuant to an agreement with the master 
that he would give him such a bond, the li- 
bellant advanced eleven hundred dollars to 
repair the vessel. The bond was dated De- 
cember 11, 1857. Payment was to be made 
within five days after the arrival of the ves- 
sel at New York, and more than that time 
having elapsed, the libellant claimed to re- 
cover seventeen htmdred dollars, according 
to the conditions and terms of the bond. The 
answer set up that the vessel, after being re- 
paired, proceeded on her intended voyage, 
and when completed she returned to the port 
of Savannah, where the bond and claim of 
libellant were fully satisfied by the agent of 
the vessel. As a further defence, it was al- 
leged that the vessel subsequently made an- 
other voyage from Savannah to Havana and 
other West India ports, and thence to New 
York, and that the master, who was then a 
part owner, conveyed to the claimants one 
quarter of the vessel, before she sailed for 
Boston. It was also averred that the suit 
was being prosecuted by certain part ownera 
for their own benefit, in fraud of the claim- 
ants' rights. 

The libellant filed a supplemental libel, in 
which it was denied that the bond was ever 
paid, and alleged that the amount paid by 
Charles and J. Peters was advanced by them, 
not as agents of the vessel, but at the re- 
quest of Howland, Hinckley ,.& Co., who were 
not, and had never been, ownei*s, but only 
mortgagees of a portion of the vessel; that 
the advance was made on joint account of all 
those parties to save the vessel from arrest; 
that the assignment was made to the parties 
first named for the security of all of them; 
and that Howland, Hinckley, & Co. subse- 
quently paid the whole amount when the 
bond was assigned to them for the entire 
sum, and that this suit, though in the name 
of the libellant, is prosecuted for their sole 
Interest and benefit. To the other grounds 
of defence set up in the answer, the Ubellant 
pleaded that the transfer of one quarter of 
the vessel to the claimants, if any such was 
made, was not absolute, but only collateral, 
on account of a pre-existing debt, and was 
made with full knowledge on their part that 



the bond still existed in full force, and was 
still due and unpaid, and to be enforced. In 
their answer to the supplemental libel, the 
claimants alleged that the supposed assignees 
received a bill of sale of five eighths of the 
vessel, in consideration, among other things,, 
of the payment of the amount of the bond, 
and that the pretended assignment was a 
fraud upon the claimants. They also denied 
that the bill of sale was a mortgage, but 
averred that it was absolute on its face, and 
that the supposed mortgagees held them- 
selves out to be owners of five eighths of the 
vessel. Howland, Hinckley, & Co. also filed 
a supplemental libel, alleging that they never 
received a biU of sale of any part of the ves- 
sel except as follows: the owners of the ves- 
sel being indebted to them in the sum of 
thirty-seven hundred dollars on account, the 
libellants, on May 1, 1S5S, or about that 
time, sent to the agent of the owners a bill 
of sale to be executed by the owners to them, 
with the view to seevire that sum and certairt 
other sums due from the owners to certain 
other creditors, amounting to $4,500. The bill 
of sale was executed for that purpose, but 
was accompanied by a bond of defeasance, 
executed by them, and designed to be deliv- 
ered to the owners at the "same time; and it 
was delivered to the owners, and was by 
them retained. In this libel, it was also al- 
leged that the bond to them was bona fide, 
and for a valuable consideration, and it was 
denied that its prosecution was a fraud upon 
the claimants. To all these allegations, the 
claimants filed another answer. They denied 
the necessity of hypothecation of the vessel, 
and averred that the first assignees of the 
bond were the agents of the owners, and that 
the advance made by them was designed to 
prevent the libellant from proceeding against 
the vessel. A final joint reply was made by 
all the libellants. It appeared from the evi- 
dence that, when the bond was given, the 
master, by whom it was executed, owned one 
fom'th of the vessel, subject to a mortgage 
to one Jesse Braddick, to Secure a promissory 
note for $1,080, and the other three fourths 
were owned by parties residing at Tremont,. 
Maine. The mortgage bore date November, 
1857. 

The vessel was disabled between New York 
and Darien, and, as alleged, put} into Savan- 
nah for repairs. Twenty-two hundred and 
fifty dollars were expended in the repairs, 
and it did not appear that a less sum would 
have answered the pinrpose. The master firet 
notified the owners, and requested assistance, 
and he wrote to Howland, Hinckley, & Co., 
and to C. & J. Peters, in New York to ascer- 
tain if they woiild fm'nish the funds for the 
repairs. From the owners, he received an- 
swer that they could do nothing to aid him, 
and, from the parties in New York, a draft 
for four hundred dollars, but this he could 
not negotiate. Having no means of his own, 
he then advertised for a loan on bottomry, 
but, finding no bidders, he engaged to give 
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the bond to the libellant. The vessel went 
first to Darien, thence to Point Peter, Gaud- 
aloupe, thence to Trinidad, thence to St. 
Mary's in the state of Georgia, From St. 
Mary's she went to Havana, thence to Sagua 
La Grande, thence to New York, thence to 
Boston. It was clearly proved, that the own- 
ers were indebted to Howland, Hinckley, & 
Co, for materials furnished to complete or 
equip the vessel. It also appeared that 0. 
& J. Petei's had acted as brokers in negotiat- 
ing the charter for the voyage. On the re- 
turn of the vessel to St. Mary's, they received 
information that she was about to be sold 
at auction to satisfy the bond, and communi- 
cated the same to the first-named parties, sug- 
gesting that, unless they took measures to 
have the bond transferred from the libellant, 
they would lose their claim. Howland, 
Hinckley, & Co. replied that they would ad- 
vance half the necessary sum, if their then 
correspondents would advance the other half. 
The transfer was made to the Messrs. Peters, 
April, 1S58, but equally for the benefit of the 
other parties. In September following, How- 
land, Hinckley, & Co. paid the other half, 
and took an assignment of the bond from the 
first assignees, and this suit was prosecuted 
in the name of the libellant for their benefit. 
In the district court, a decree was entered 
dismissing the libel. 

Scudder & Kandall, for libellant and appel- 
lant. 
S. C. May, for respondents. ^ 

CLIFFORD, Circuit Justice. Several objec- 
tions were made by the respondents to the 
right of the libellant to maintain this suit 
In the fii'st place, it is insisted that the suit 
is brought in the name of the wrong party, 
and that it cannot be maintained in the 
name of the libellant That objection rests 
upon the proof that the libellant has parted 
with his interest in the bond, and upon the 
admitted fact that the suit is prosecuted in 
his name, for the benefit of the assignees and 
present holders of the same. If it was an 
action at law in the common-law courts, it 
would be well brought and indeed could be 
maintained in no other way. All the au- 
thorities cited by the respondent admit that 
the assignee of a maritime contract may, 
in certain cases, enforce his rights in the 
admiralty by a suit in the name of the party 
to whom the promise was made, and from 
whom he derived his rights. For example, 
it is said, in Fretz v. BuU, 12 How. [53 U. S.] 
468, that the party entitled to relief should 
always be made libellant, and that the prac- 
tice of instituting the suit in the name of one 
person for the benefit of another only ob- 
tains in the admiralty in pai-ticular cases. 
But the same court admits that all persons 
entitled on the same state of facts to par- 
ticipate in the relief may join as libellants, 
whether the suit be in personam or in rem. 
Benedict, Adm. 386. Doubts have often been 



expressed whether a suit can be maintained 
against a carrier by a consignee who has 
no beneficial interest in the goods, "^v nether 
so or not, it is well settled that the pre- 
sumption is that he has an interest, and to 
defeat the right to sue in his own name the 
prima facie presumption must be rebutted 
by proof. Lawrence v. Minturn, 17 How. 
[58 tJ. S.] 100. Mr. Parsons says a bottomiy 
bond is generally regarded in the admiralty 
as a negotiable instrument, or interest, which, 
being transferred in good faith, and for a 
valuable consideration, may be put in force 
by the holder in his own name. In the case 
of The Rebecca, 5 0. Bob. Adm. 103, the war- 
rant was taken out by the merchant, who 
having subsequently become an alien enemy 
during the progress of the suit, its prosecu- 
tion was suspended, but riot until the re- 
spondent had pleaded that fact in answer 
to the suit. An attempt was afterwards 
made by the attorney to revive the prosecu- 
tion for his own benefit alleging that the 
bond had been transferred to him, and that 
the obligee had become bankrupt While 
the learned judge, who gave the opinion, ad- 
mitted that a bottomry bond was a nego- 
tiable instrument, he nevertheless, in the 
argument of the opinion, put a case by way 
of analogy, which goes ve^r far to show that 
the proceedings may be carried on in the 
name of the original party. A contract of 
hypothecation made by the master, says Mr. 
Abbott, does not transfer the property of the 
ship, but only gives the creditor a privilege, 
or claim upon it, to be carried into effect 
by legal process. Such a contract, says the 
same learned commentator, is one of those 
matters technically called choses in action," 
and therefore the duty created by it is not 
assignable at common law, so as to enable 
' an assignee to sue upon it in his own name,, 
or to make it subject to a set-off, although it 
may be available in a court of equity. In 
the admiralty, he says, a bottomry bond is 
a negotiable interest, which may be trans- 
ferred, and put in issue by the person so 
acqifiring it. Abbott, Shipp. p. 154. No 
doubt is entertained that a bottomry bond, 
in a qualified sense, is a negotiable interest, 
and that it is competent for the assignee to 
enforce payment in the admiralty in his own 
name. But it is not a negotiable instrument 
in the broad sense in which that term is 
employed, as applied to bills of exchange 
and promissory notes. Thompson v. Dominy, 
14- Jlees. & W. 406. None of the cases de- 
cide that the assignee may not maintain the 
suit in the name of the original obligee of 
the bond, and it is difficult to see any reason 
connected with the obligor for the opposite 
rule. His rights are not thereby impaired, 
and it is not perceived that any undue ad- 
vantage is secm'ed to the assignee. Be that 
as it may, still in this ease the real parties 
in interest appeared in the progress of the 
suit and filed a supplemental libel, setting- 
forth all the grounds of their claim. Answer 
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was made by the respondents to ttie supple- 
mental libel, and the parties proceeded to 
issue and ti'ial. AH the parties are before 
the com-t, and full justice may be done in 
the premises. Under these circumstances, 
and in view of the state of the pleadings, I 
am of the opinion that this objection cannot 
be sustained. 

It is objected by the respondent, in the 
second place, that the bond is invalid, be- 
cause there was no such necessity in the 
case as authorized the master to make it. 

JIarltime hypothecations had their origin 
in the necessities of commerce, and are said 
to be the creatm-es of necessity and distress. 
They are of a high and privileged character, 
and are held in great sanctity by maritime 
courts. 1 Conk. Adm. (2d Ed.) 26G. Such 
contracts, said Lord Stowell, in the case of 
The Kennersley Castle, 3 Hagg. Adm. 7, 
were intended for the purpose of procuring 
the necessai"y supplies for ships which may 
happen to be in distress in foreign ports, 
where the master and the owners are with- 
out credit, and where, unless assistance could 
be proem'ed by means of such instruments, 
the vessels and cai'go must perish. But the 
master is not the owner of the property, so 
as to have a right to bind it at his own will 
and pleasure. Hypothecation of the vessel 
by the master is only autliorized when baSed 
iipon necessity, and the required necessity is 
twofold in its character. It must be a neces- 
sity of obtaining repah'S or supplies, in order 
to prosecute the voyage, and also of resort- 
ing to such a loan, from inability to procure 
the required fxmds in any other way. If the 
master has funds of his own or of the owner 
in, his possession, or within his control, or if 
he can, by any other reasonable means, pro- 
cure them upon his own credit or that of the 
owners, or by advances on the freight, or by - 
passage money he is not at liberty to resort 
to a bottomry bond. The Hersey, Id. 407; 
The Fortitude [Case No. 4,9o3]; The Active 
[Id. 12,070]; 1 Conk. Adm. 269; The Aurora, 
1 "Wheat. [14 U. S.] 102; Thomas v. Osbom, 
19 How. [60 U. S.] 31. Such hypothecation 
can only be made by the master in a foreign 
port, but the term "foreign port," in the 
jurisprudence of the United Slates, includes 
all mai'itime ports other than tfiose of the 
«tate where the vessel belongs. Applying 
these principles to the present case, it is ob- 
vious that the objection under consideration 
is wholly without merit. Disabled as the 
vessel was, and unable to leave the port in 
her crippled condition, the necessity for re- 
pairs was pressing and m"gent. Her master 
had no means of his own or of the owners, 
within his control, and he and they were 
alike without credit in the port of distress. 
Notice to the owners brought neither assist- 
ance nor the promise of assistance, and nei- 
ther the creditors of the vessel, nor the bro- 
kers who negotiated the charter, were able 
or willing to furnish any available fimds. 
All other resources failing, the master, as was 



his duty in the emergency, promised to hj^- 
pothecate the vessel; and having obtained 
the loan upon the faith of that promise, and 
made the repairs, he executed the bond to 
secure its payment Courts of justice every- 
where agi'ee that where the supplies are or- 
dered by the master, and the repairs made, 
and the bond given afterwai-ds, the bond is 
good, provided it was originally intended to 
furnish the supplies on the credit of the ship, 
and to secure the payment of the amount 
advanced in that way. The Virgin, 8 Pet. 
[33 U. S.] 552; La Ysabel, 1 Dod. 276; Fur- 
niss V. The Magoun [Case No. 5,163], Test- 
ed by the sfa.*ictest rules, therefore, 1 am of 
the opinion that thei-e was a legal necessity 
for the loan in this case, and that tne acca 
of the master in executing the bond wero 
fully authorized. Unless it be so held in 
this case, it would be difficult to imagine on 
what state of facts it would be lawful for 
the master to hypothecate the ship, or for 
the foreign merchant to part with his money, 
3. It is insisted that the lien upon the ves- 
sel, if any ever existed under the bond, was 
waived when she was allowed, after the 
money was due, to depart from St. Mary's, 
and because she sailed for Boston, after her 
return to New York. She did not retm-n to 
Savannah, and the libel Avas filed shortly af- 
ter her arrival at Boston. Negotiations, in 
the mean time, were pending between the 
owners and the creditors of the vessel, and 
the affairs of both were apparently in great 
confusionj Claims of this description are 
wisely favored by courts of justice, as an in- 
ducement to the foreign merchant to relieve 
the necessities of tlie vessel in ports of dis- 
tress. Such liens go with the ship, and are 
often held valid after very considerable de- 
lay, yet, when the merchant, or obligee, can 
reasonably pursue his remedy, It is his duty 
so to do. If the lender omits to enforce pay- 
ment for an unreasonable time, and without 
reasonable canse, and a third person, by pur- 
chase or levy, without knowledge of the lien, 
acquires the vessel, the lender will be held to 
have waived and lost his lien by the delay. 
But pmrchasers, who acquire the vessel, with 
knowledge of the existence of the lien, and 
that it is yet to be enforced, stand upon a 
different footing, and are entitled to much 
less favor. 1 Pars. Mar. Law, 433; Blaine 
V. The Charles Carter, 4 Cranch [8 U. S.] 328. 
One of the principal reasons for requiring ex- 
pedition in the enforcement of the lien is to 
guard the interests of innocent purchasers 
who have no knowledge of its existence. 
Stale claims of this sort will not be enforced 
in the admiralty, but where tliere was a 
clear necessity for the loan, and the proceed- 
ings were instituted within a reasonable 
time, the maritime law will not suffer the 
lien to be affected merely by the departure 
of the vessel from . the retm-n port, with 
or without the knowledge of the holder of 
the bond. The Nestor [Case No. 10,126]. 
In this ease the vessel never returned to 



£4 Fed. Cas. page 745] 



(Case No. 2,162) BXJKKE 



Savannah, and it does not appear that there 
was any unreasonable delay in instituting 
the suit after her arrival at the port of re- 
-turu. Unreasonable delay, therefore, is not 
shown in tliis case, and it is clearly proved 
that the claimants, when they took their bill 
■of sale of the master, for one quarter of the 
vessel, had full knowledge of the lien, and 
Imew full well tliat it was yet to be enforced. 
Admissions to that eEEect were several times 
made by the claimant, who negotiated the 
bill of sale, and he several times made dec- 
larations signifying his intention to pay the 
bond. 

4. In the last place, it is insisted by the 
respondents that the bond was paid, and 
cancelled, before the suit was instituted by 
the parties for whose benefit it is prosecuted. 
Negotiations to that effect xmdoubtedly were 
■commenced, and carried on, for some time, 
between those parties and the agent of the 
owners. Those negotiations were based up- 
on the assumption and expectation that the 
whole vessel was to be conveyed by the own- 
•ers. One fourth of the vessel, however, be- 
longed to the master, who was absent, in 
charge of the vessel. His concurrence- was 
necessary to the consummation of the ar- 
rangement, but, inasmucli as his signature 
to the bill of sale could not be procured until 
his return, the completion of the arrange- 
ment was postponed, and was finally aban- 
■doned, by the consent of all the owners who 
had signed the instrument. Beyond ques- 
tion, it was, at one time, agi'eed between 
those parties and the agent of the owners, 
that the former should take a conveyances of 
the whole vessel, And as a part of the con- 
sideration should pay the bottomry bond. 
But the whole evidence shows that the prop- 
osition was never carried into effect, and the 
agent of the owners, to whom it was made 
•expressly, testifies that it was subsequently 
withdrawn by the owners, and entirely aban- 
■doned. Five eighths of the vessel were 
owned by parties residing in the state of 
Maine. On the 30th of May, 185S, those 
parties conveyed their interest to Howland, 
Hinckley, & Co., by a bill of sale. At the 
•same time, the parties last named gave back 
■a, bond conditioned that, if they should sell 
the interest so conveyed, they would account 
to the obligees for any sm'plus arising from 
■such sale over and above the sum of forty- 
five hundred dollars and incidental expenses, 
■and covenanting to reconvey in the case the 
vessel was not lost or sold upon being paid 
that sum and interest, either out of the net 
earnings of the vessel or otherwise. Some 
•of the mortgagors deny all knowledge of the 
bond of defeasance; but the proof shows 
that it was duly delivered to one of their 
number, and no doubt is entertained that it 
speaks the true character of the "transaction. 
That mortgage was given to secmre the sum 
of thirty-seven hundred dollars, due to the 
mortgagees, for advances made to complete 
or equip the vessel, and for the benefit of 



certain other creditors of the owners. Noth- 
ing was said at the time of the negotiation, 
or when the mortgage was executed, about 
paying or cancelling the bottomry bond, and 
not a dollar was included in the mortgage for 
that pm-pose. For these reasons, I am of 
the opinion that the libellant is entitled to a 
decree in his favor, and that the one fourth 
of the vessel, owned by the respondents, is 
justly chargeable with the payment of the 
bond, in proportion to the interest which 
they represent. 

The decree of the district court is, there- 
fore, reversed, with costs. Decree for hbel- 
lant. 

[NOTE. For decision of an appeal from the 
taxation of costs, see Case No. 2,162. 

[A port of one of the states other than a 
state to which a vessel belongs is a "foreign 
port," within the rules allowing the creation 
of liens against vessels for necessary supplies. 
The Leslie, Case No. 8,604. See The James 
Guy, 9 Wall. (76 U. S.) 758; Id., Cases Nos. 7,- 
195 and 7,196; Hardy v. The Rnggles, Case No. 
6,062; Ex parte Easton, 95 U. S." 68; The Sarah 
J. Weed, Case No. 12,350; The Chusan, Id. 
2,716; The Canada, 7 Fed. 119; Whitlock* v. 
The Thales, Case No. 17,578; Hull of a New 
Brig, Id. 6,858; The William and Emmeline, Id. 
17,687; The St. Lawrence, Id. 12,234; The Ste- 
phen Allen, Id. 13,361; Thomas v. The 
Kosciusko, Id. 13,901; The Hilarity, Id.. 6.480. 
Compare Levering v. Bank of Columbia, Cases 
Nos. 8,286 and 8,287.] . 
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BURKE v. The M. P. RICH. 

[1 ClifiE. 509.]^ 

Circuit Court, D. Mn s<:achusetts. Oct. Term, 
1860. 

Costs in Admibalty — Insdkance Effected by 
Makshal. 

1. Where a vessel, seized under a warrant 
form the district court, continued in the cus- 
tody of the marshal until the case was dis- 
posed of in the circuit court, the marshal had 
no right to effect insurance on the vessel, while 
so remaining in his custody, at the expense of 
either party, without their consent. 

2. Money paid by the marshal for such insur- 
ance cannot be allowed in the taxable costs. 

[In admiralty. Libel by John Burke against 
the brig M. P. Rich (George "H. Blanchard 
and others, claimants) to enforce a bottomry 
bond. There was a decree for claimants in 
the district comrt, and libellant appealed to 
the circuit court, which reversed the decree 
below, and rendered a deci-ee in favor of 
libellant. See Case No. 2,161. Claimants ob- 
jected to the taxation of certain Items of 
costs, and the objections were sustained.] 

This case came before the court a second 
time on an appeal from the clerk's taxation 
of costs. As it appeared from the record, 
the vessel was seized under a warrant from 
the district court, and remained in the mar- 
shal's custody until the cause was disposed 
of by a decree in this court. On the 13th of 

^ [Reported by William Henry Clifford, Esq.., 
and here reprinted by permission.] 
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May, 1859, application was made to the dis- 
trict court for an order that the vessel might 
be sold, which was not granted. The costs 
were taxed after the decree in this court. 
Among the items of the costs were two for 
insm-ance on the brig, paid by the marshal 
while she was in his custody. Objection was 
made to these items, and the question was, 
whether they should be allowed as taxable 
costs. It was insisted by the libeUant that, 
inasmuch as the delay in the suit was occa- 
sioned by the respondents insisting upon an 
unjust defence, the expense of insuring 
against the risli incident to the delay ought 
to be borne by them. To this reply was 
made that the process issued, by the court 
authorized and made it the duty of the mar- 
shal to seize and keep the vessel, and that 
the law has provided the only compensation 
to which he is entitled for his services; that 
he had no power to insure the vessel at the 
expense of the respondents; and that the 
court is not authorized to allow the amount 
paid by him as taxable costs against the re- 
spondents. 

H, A. Scudder, for libellant 
Charles T. Itussell, for claimants. 

CLIFFORD, Circuit Justice. It is obvious, 
from the statement ah-eady given, that the 
equities of the case are strongly with the libel- 
lant; buti am of the opinion, as matter of law, 
that the marshal had no authority to efEect 
insiu:ance on the vessel at the expense of 
either party without their consent. It is the 
duty of the marshal to execute throughout the 
district all lawful precepts directed to him 
and issued under the authority of the United 
States, and he has the same powers in exe- 
cuting such precepts as sheriffs or their dep- 
uties have in the performance of similar du- 
ties under the laws of the states. [Act Sept. 
24, 1789] 1 Stat. 87. Whenever a seizure 
of property is made by him under a lawful 
precept, he is bound to use due and reason- 
able diligence to keep it in such safe and 
secure manner as to protect it from injury 
while in his custody, so that if it be con> 
demued, or ordered to be restored to the 
owner, its value to the parties may not be 
impaired. Like the sheriff, he is only a 
bailee for a special purpose; and even if it 
be admitted that he may insure the property 
for his own protection, it is clear, I think, 
that the insurers would be liable only to the 
extent of his special interest, unless it ap- 
peared that in effecting the insm*ance he 
was acting under some authority fi"om the 
owner. No case has been cited where it has 
been held that the sheriff is the agent of 
either party for the pm-pose of effecting in- 
surance upon property attached and in his 
custody, and it is believed that no such case 
can be found. Want of authority is the 
foundation difficulty in the way of the libel- 
lant, and it is one which courts of justice 
cannot remove. Property seized iinder pro- 



[4 Fed. Cas. page 746] 



cess from the admiralty is within the con- 
trol of the court, and in general, where there- 
is danger of irreparable loss during the pend- 
ency of the suit, it is ordered to be sold and 
the proceeds placed in the registry of the 
court That power is liberally exercised by 
the court, so that in most cases where there 
is any real embarrassment, the marshal is 
relieved from extraordinary responsibility. 
Notwithstanding the seizxure, the owner may 
insure if he sees fit, and, if he elects not to 
do so, the marshal is only responsible for 
such reasonable care and diligence as is im- 
posed on him by law. He must perform his 
duty according to law, and is entitled to- 
such compensation, and only such compen- 
sation, as the law prescribes and allows. 
[Act Feb. 26, 1853] 10 Stat. 164. Great 
abuse might result from the opposite rule; 
and in the absence of any decided case ac- 
knowledging the right claimed, and of any 
known practice of the courts sanctioning it, 
I am constrained to disallow the two items 
to which the objection applies. 
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BURKE V. TREVITT. 

[1 Mason, 96.] ' 

Circuit Court, D. Massachusetts. Oct. Term,, 
1816. 

Seizure bt Customs Officer — Jurisbiction of 
District Court to Compel Restitution — Cus- 
TODiA Legis— Liability of Customs Officers. 

1. The district court, as a court of admiralty 
and maritime jurisdiction, may entertain suits- 
for all torts, damages, and unlawful seizures at 
sea; and as a court of revenue, it may enter- 
tain suits for the trial of property seized for 
violations of municipal laws; and, as incident 
to this jurisdiction, may compel a redelivery of 
the property, and award damages for any loss 
of, or injury to it. It may compel a seizor to 
proceed to adjudication, in the same manner as 
it does a captor. After process served in pro- 
ceedings in rem, the thing is deemed in the 
custody of the court, though in the actual pos- 
session of the collector, &c., under the act of 
1799 [1 Stat. 678]. 

[Cited in The Phehe, Case No. 11,066; Re 
Metzger, Id. 9,511; Waring v. Clarke, 5 
How. (46 U. S.) 486; Smith v. Averill, Case 
No. 13,007; Ex parte Fassett, 142 U. S. 
479, 12 Sup. Ct. 298.] 

[See U. S. V. Mooney, 11 Fed. 476; The Hol- 
len, Case No. 6,608.] 

2. The officers of the court, who have the cus- 
tody of property seized, pending tlie suit, are 
responsible for any loss or injury sustained by 
want of due diligence. If an officer of the 
revenue seize goods without probable cause, he 
is responsible for all losses and injuries, how- 
ever occasioned. If with probable cause, he ia 
responsible only for losses and injuries occa- 
sioned by ordinary neglect. 

[Explained in U. S. v. One Case of Silk, Case 
No. 15,925. Cited in U. S. v. Thomas, 15- 
Wall. (82 U. S.) 343; Averill v. Smith, 17 
Wall. (84 U. S.) 93; McGuire v. Winslow, 
26 Fed. 306.] 

[Appeal from the district court of the- 
United States for the district of Massachu- 
setts.] 

* 

^ [Reported by William P. Mason, Esq.] 
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In admiralty. This was a libel for resti- 
tution of goods, belonging to the plaintiflE 
[John 0. Burke], which were alleged to be 
seized by [defendant] Captain [Samuel R.] 
Trevitt, the commander of the revenue cut- 
ter, on board the schooner Urania, of which 
the plaintiff was mate, as forfeited by law, 
but against which no proceedings had been 
instituted on the revenue side of the district 
court The defendant filed a defensive al- 
legation, denying all the charges alleged in 
the libel, and asserting, that the schooner 
Urania and her cargo, after seizure, were 
duly brought into the port of Boston, with- 
out any loss or subtraction, and the vessel 
libelled in the district court, and duly taken 
possession of by the marshal of the district, 
and the defendant, and his servants, and 
keepers there, discharged from the posses- 
sion and custody, as well of the said vessel 
as of her cargo. The libel was thereupon 
agreed to be amended, and the marshal was 
made a party to the suit, and he pleaded 
a defensive allegation, admitting that he had 
taken the possession and custody of the ves- 
sel, imder a warrant from the court, but 
denying, that the said goods were ever in 
his custody or possession. [The district 
com"t dismissed the libel, and libellant ap- 
pealed. Affirmed.] 

Upon the hearing of the cause it appeared, 
that the Urania was, about the 18th of July, 
1815, seized by Captain Trevitt, on the coast 
of the district of Maine, for a supposed 
breach of the revenue laws, and was, to- 
gether with her cargo, brought to Boston 
for trial. The plaintiff was mate of the 
Urania, at the time of the seizure; and the 
goods in question, viz. four kegs of tobacco 
and four thousand cigars were his adventure. 
At the time of the seizure, the plaintiff asked 
for his adventure; and Captain Trevitt told 
him, if he would help work the vessel to 
Boston, he should have it He accordingly 
came to Boston in the vessel, and remained 
on board until after the vessel was libelled. 
A suit was duly instituted, in the district 
court [case not reported], against the vessel 
only; and, when the marshal came to exe- 
cute the process, he took possession of the 
vessel, put a ship-keeper on board, and or- 
dered all the crew of the revenue cutter, 
then on board, to go ashore. The plaintiff 
then asked the marshal to deliver him his 
adventure, to which he replied, that he could 
not tell any thing about it. The cargo, not 
being libelled, was restored, and the vessel 
was, after trial, acquitted. At the time of 
the restoration of the cargo the tobacco 
could not be found; and there was evidence 
tending to show, that the vessel had been 
broken open in the night-time, and that the 
ship-keeper was, from his ill health, unable 
to bestow a proper degree of watchfulness 
over the ship, and also to prove, that the 
plaintiff had endeavoured to seduce a boy 
under the ship-keeper, to purloin some of 
the rigging and appmrtenances of the 



schooner while in his custody. There was 
no evidence, that the defendant refused to- 
give up the plaintiff's adventure, after the 
arrival at Boston, or that he was even de- 
prived of the custody of it; and the loss, if 
any, occurred after the vessel was taken 
possession of imder the process of the dis- 
trict court. 

Mr. Peabody, for appellant, argued, that 
as there could be no doubt, that the property 
was on board, the only question was, wheth- 
er the appellant, in consequence of his neg- 
ligence, had discharged all other persons 
from responsibility. That it being the duty 
of captors to libel immediately, and proceed 
to adjudication, the appellant could have 
nothing to do with the property, until such 
proceedings were had, and, therefore, could 
not be chargeable with negligence respect- 
ing it "What then was the degree of care, 
for the want of which, an officer in such a 
case was responsible? 

STORY, Circuit Justice, observed, that he 
imderstood captors to be answerable for 
fair and reasonable diligence. 

Mr. Peabody assented ta this, and added, 
that had these goods been liable to seizure, 
then this doctrine would have applied; but 
that they never were liable to seiziure. Had 
they been so, then the inquiry would remain, 
whether, under the circumstances, Ti-evitt 
was not liable for them, as not having kept 
them diligently. 5 C. Rob. Adm. (Eng. Ed.) 
357. 

Mr. Smith, on the other side, raised some 
question as to the jurisdiction of the dis- 
trict court in a case of this nature; and fur- 
ther contended, that the captain of the rev- 
enue cutter was only an agent of tlie col- 
lector, and that, therefore, the action should 
have been brought against the collector, if 
against any body. 1 Laws U. S. 236-2^t0. 
That the marshal could not be liable, be- 
cause he only took charge -of the vessel and 
her appm'tenances; and that If the prop- 
erty was ever in his possession, it was by 
accident alone, and he would be liable only 
for gross negligence. 2 Jones, Bailm. 32. 

STORY, Circuit Justice. A doubt was 
thrown out at the argument, whether cases 
of this description were within the jm'isdic- 
tion of the district court. The proceeding 
is, to be siu:e, of rare occurrence, because 
there has seldom been an occasion requiring 
its exercise; but it is difficult to conceive 
the ground of the doubt suggested at the 
bar. The district court as a court of admi- 
ralty and maritime jurisdiction, may enter- 
tain suits for aU torts, damages, and unlaw- 
ful seizures, committed upon the high seas, 
and other navigable waters, where the tide 
ebbs and flows. As a court of revenue, it 
has exclusive jurisdiction of all seizures 
made under laws of impost, navigation or 
trade of the United States, and may enter- 
tain suits for the condemnation or acquittal 
of the property so seized; and, as an inci- 
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•dent to such jurisdiction, may compel a re- 
delivery of tlie property, or its value, into 
the possession of those, who may be ulti- 
mately entitled to it.^ And it is quite im- 
material, whether such a proceeding be en- 
forced by way of original suit, or by a sum- 
mary decretal order, in a cause aU-eady be- 
fore the court Cases are familiar, where 
the court proceeds by way of monition, to 
compel captors to proceed to adjudication 
of their prizes, and, on their refusal, en- 
forces the rights of the claimant by a sum- 
mary, or plenary proceeding, as the circum- 
stances of the case may require. If the 
same process to compel a seizor to proceed 
to adjudication of property, seized for 
"breaches of the municipal laws, is less fa- 
miliar, it is not, that the com't has enter- 
tained doubts of its authority; but that its 
interposition has not been sought. When 
property is seized, as forfeited imder the rev- 
■enue laws, it is the duty of the seizing of- 
ficers immediately to institute the proper 
process to ascertain the forfeiture; and this 
duty is enforced by the eighty-ninth section 
of the collection act. Act 2d March, 1799, 
■c. 128 [1 Stat. 695]. As soon as the process 
is commenced, the property is in the custody 
of the law; for it is a general rule in aU 
proceedings in rem, that the custody of the 
thing in controversy belongs to the court, 
in which the suit is pending. Jennings v. 
■Carson [Case No. 7,281]; Home v, Camden, 
2 H. Bl. 533; The Maria and Vrow Johanna, 
4 C. Rob. Adm. 348; Sir W. Scott's argu- 
ment in Smart v. Wolff, 3 Term R. 329; 
The Rendsberg, 6 0. Rob. Adm. 142. The 
act of the 8th of May, 1792 [1 Stat. 275] 
e. 36, § 4, directed, that the marshal should 
have the custody of aU vessels and goods 
seized by the revenue officers; but this pro- 
vision was altered, as to goods, by the col- 
lection act of March 2d, 1799 [1 Stat. 678] 
c. 128, § 69, which declared, that aU goods 
seized under that act, should be put into and 
remain in the custody of the collector or his 
agent. This act, however, does not change 
the legal custody, after process is served 
upon the property. It is still, in contempla- 
tion of law, in the custody of the com-t; and 
the collector remains as much responsible 
to the court for the property, and as much 
bound to obey its decrees and orders, as the 
marshal is, as to property confided to his 
■care. The' collector is in fact quoad hoc the 
mere official keeper for the com't. See 
Smart v. Wolfe, 3 Term R. 323. In respect 
to property in the custody of officers of the 
court, pending process, they are undoubted- 
ly responsible for good faith and reasonable 
diligence. If the property be lost or injured 
by a negligent or dishonest execution of 
their trust, they are liable in damages; but 
they are not of com-se liable, because an em- 

- The same point has been since recognised in 
Slocum V. Mayberry. 2 Wheat. [15 U. S.] 1. 
And see Gelston v. Hoyt, 3 Wheat. [16 U. S.] 
302, etc. 



bezzlement or theft is proved. They must 
be affected with culpable negligence, or 
fraud, and such is the confidence the court 
places in its officers, that perhaps the proof 
of such negligence, or fraud, ought to be 
thrown upon the other party. The Hoop, 
4 C. Rob. Adm. 145; The Rendsberg, 6 C. 
Rob. Adm. 142, 157, 169. 

What degree of diligence may be propei'ly 
required in public trusts of this nature, 
whether that diligence, which a prudent' and 
discreet man uses about his own affairs, and 
the omission of which is deemed ordinary 
negligence; or whether responsibility only 
attaches to fraud or gross negligence, the 
dolus et negligentia dolo proxima' of the 
civil law, it is not necessary to determine; 
for it is perfectly clear" from the whole evi- 
dence, that the marshal never claimed to 
have any custody of the goods in question. 
We may, therefore, dismiss all farther con- 
sideration of this case, so far as it respects 
the marshal. 

As to seizures for .breaches of municipal 
law, they are made by officers of the customs 
and others at their own peril. If made with- 
out probable cause, the seizor ia responsible 
for aU consequences; for the act is con- 
stnied a tortious act; and his diligence in 
the preservation of the property is no pro- 
tection against losses occasioned by superior 
force, or inevitable casualty. If made with 
probable cause, the seizor, at least by the 
laws of the United States (Act March 2, 
1799 [1 Stat. 695] e. 128, § 89; Act Febi-uary 
24, 1807 [2 Stat. 422] c. 64), is entitled to the 
benefit of a bonae fidei possession, and is 
responsible only for ordinary diligence in the 
preservation of the property, and in bring- 
ing it in for adjudication.* In these re- 
spects, he stands upon the same footing with 
captors exerting the rights of prize. The 
rule, as to captors, is laid down by Sir Wil- 
liam Scott, with equal brevity and precision: 
—"Captors are generally bound for two 
things, for safe and fair custody, and, if the 
property is lost, or destroyed, for want of 
that safe and fair custody, they are responsi- 
ble for the loss. For these two things every 

*See The Rendsberg, 6 0. Rob. Adm. 142, 
157, 169; Domat, Civ. Law, hk, 1, tit. 7, "Ob- 
servations Preliminaires;" Pothier, Traite du 
Gontrat de Depot, e. 4, art. 1, note 85 et seq.; 
Id, art. 2, note 91 et seq. 

* Whether, independently of any statutable 
provision, an officer, seizing for a breach of mu- 
nicipal law, is, in case of an acquittal, protected 
from damages by probable cause, has not been 
settled in the courts of the United States. Is 
there any distinction, as to the cases of seizure 
on the high seas and on land? See. on this 
subject, Murray v. The Charming Betsy, 2 
Oranch [6 U. S.] 64; Little v. Barreme, Id. 170; 
The Sally, 2 C. Rob. Adm. 224; Imlay v. Sands, 
1 Caines, 566; The Maria and Vrow Johanna, 
4 C. Rob. Adm. 348; Maley v. Shattucli, 3 
Cranch [7 U. S.] 458: and the very recent ease 
of Gelston v. Hoyt, 3 Wheat. [16 U. S.] 301, 
etc. But see The Apollon, 9 Wheat. [22 U. S.l 
362; The Marianna Flora, 11 Wheat. [24 U. 
S.] 1; The Palmyra, 12 Wheat [25 U. S.] 17. 



[4 Fed. Cas. page 749] 



(Case No. 2,165) BURKHOLDER 



captor is aBswerable; but if an accident or 
mere casualty happens, against whicli no fair 
exertion of liuman diligence could protect, 
it must fall on the party, to whom the prop- 
erty is ultimately adjudged." The Catherine 
and Anna, 4 O. Rob. Adm. 39. And, Tvhat 
that safe and fair custody is, the same emi- 
nent judge has stated to be, tnat the goods are 
to be kept with the same caution with which 
a prudent person would keep his own prop- 
erty. The Maria and Vrow Johanna, 4 O. 
Rob. Adm. 348; Jones, Bailm. 118. 

If in the present case the loss had occurred 
by theft, while the property was in the pos- 
session of the seizing officer, a question of 
some nicety would have arisen. It is said, 
that by the general law of bailments, robbery 
by force is considered irresistible; but a loss 
by private stealth is presumptive evidence 
of ordinary neglect. Jones, Bailm. 44, note 
18; Id. 76, 119. However this may be, it is 
certain that the presumption may be re- 
moved by proof of due diligence. Id. 66. 
And in the admiralty a captor is not held re- 
sponsible for theft, unless there lies against 
him the imputation of personal negligence. 
The Maria and Vrow Johanna, 4 O. Rob. 
Adm. 348. And, at all events, the seizing 
officer is not responsible for a loss, happening 
to the goods, whilst they are under the cus- 
tody of the law, and removed from his pos- 
session to that of the court. Id. 348. It is not 
necessary, however, to pvirsue these consider- 
ations farther; nor would they have been 
brought so far into discussion, if they had not 
affected the daily practice of the court. It is 
fit, that seizing officers, and the officers of the 
court, shoiild constantly bear in mind the 
nature and extent of their duties, and the de- 
gree of responsibility and diligence, which 
the court requires at their hands. It is fit, 
also, that the public should know, that for 
every loss, occasioned by the misconduct or 
negligence of such officers, an adequate rem- 
edy will be administered by xhe com*t in the 
exercise of its ordinary jurisdiction. 

Upon examining the particular circujn- 
stances of the present case, there does not 
seem any proper ground laid for the inter- 
position of the court. It is not clearly 
shown, that the property of the plaintifE was 
ever seized for a forfeiture, or removed from 
his personal custody by the officers of the 
cutter. On the contrary, it is in evidence 
that he was told, that he should have it, 
when he arrived in Boston; and there is not 
the slightest proof, that it was ever out of 
his personal possession, or any control ex- 
ercised over it by the revenue officers. Tliore 
is great reason to suppose it was stolen, but 
stolen after the revenue officers had left the 
vessel, and the marshal had taken posses- 
sion of her under a warrant of the court, 
without, however, claiming any right to the 
goods. The plaintiflE has, probably, acted 
imder a mistake; but it is a mistake, which 
ought not to be pressed to the injury of 
those, who were not parties to it. 



The debree of the district covnt, dismiss- 
ing the libel, must be affirmed; but,- imder 
the circumstances, without costs to either 
party. 



Case Wo. 3,164. 

BURKE et al. v. WHEATON. 

[3 Cranch, 0. 0. 341.] ^ 

Circuit Court, District of Columbia. Oct. 
Term, 1828. 

Insane Persons— Adjudication— Appointment 
OF Committee. 

1. The court will appoint a committee here to< 
take care of the property of a person found 
lunatic in Maryland. 

2. The mode of ascertaining the lunacy is by 
a writ in nature of a writ de luuatico inqui- 
rendo. 

This was a petition to the court to appoint 
a committee of the estate of Major Wheaton^ 
who was found lunatic in Baltimore; there 
being property in this coimty. The court 
will take notice of the proceedings of a for- 
eign court finding a party lunatic. Ex parte 
Lewis, 1 Ves. Sr. 298. In Ex parte Gillam, 2" 
Ves. Jr. 587, the solicitor-general said, "For 
he had been found lunatic by a competent 
jurisdiction in the cotmtry in which he was. 
Lord Thurlow thought that a sufficient 
ground to considerhim a lunatic; the country,, 
which is alone the judge, having found him 
so." Lord Chancellor: "That distinction I 
think a very sound one; for the per.sonaL 
capacity, in general, is regulated by the law 
of the country." The reason why, in New 
York, a foreign inquisition is not sufficient,, 
is, that the statute only authorizes the chan- 
cellor to appoint committees for those who> 
should be found lunatic by that court. 

THE COURT (THRUSTON, Curcuit Judge^ 
absent,) appointed Dr. Laurie, committee. 
The act of Maryland, 1785, c. 72, § 6, author- 
izes the chancellor to superintend the affairs 
of lunatics, and to appoint a committee, &c., 
but does not direct the mode of ascertaining 
who are lunatics. This must be done by a 
writ in the nature of a writ de lunatico in- 
quirendo, which issues by order of the court 
upon affidavit. 



Case No. 3,165, 

BURKHOLDER et al. v. STUMP. 

[28 Leg. Int. 125: = 4 N.B.R.597 (Quarto, 191) r 
8 Phila. 172.] 

District Court, E. D. Pennsylvania. 1S71. 

Bankruptcy— Annolling Assignment por Cred- 
itors—The Decree — Accounting by Volun- 
tary Assignee. 

1. A decree annulling a voluntary assignment 
by a debtor of all his estate in trust for the 
equal benefit of all his creditors, made within 
sis months before the commencement of pro- 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 

- [Reprinted from 28 Leg. Int. 125, by per- 
mission.] 
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■ceedings under wMeh he was adjudged a bank- 
rupt, should contain a direction for a convey- 
-ance by the voluntary assignee, surrendering 
the estate to the assignee in bankruptcy. 

2. The accounting by the voluntary assignee 
should be, under the decree, to the assignee in 
bankruptcy. There should be no subsequent ac- 
■count in a proceeding under state legislation in 
£L court of the state, unless some extraordinary 
reason requires a distribution under the laws of 
the state for the ben.efit of the general body of 
the creditors. 

[Cited in Re Kurth, Case No. 7,948.] 

3. A. mere general allowance in. the decree 
•of the reasonable charges and expenses of the 
voluntary assignee should not be understood as 
including his expenses of a proposed account in 
■a. state court. 

[Cited in Ee Cohn, Case No. 2,966; Hunker 
V. Bing, 9 Fed. 279; Piatt v. Archer, Case 
No. 11,214.] 

In bankruptcy. The defendant was the 
trustee under an assignment, made within 
six months before the commencement of the 
pi'oceedings in bankruptcy, by the bankrupt, 
of all his estate for the equal benefit of his 
■creditors. The suit was under the auxiliary 
summary jurisdiction, by a petition contain- 
ing informally the essential averments which 
would have been required in a bill In equity 
to set aside the assignment; and prayed a 
-citation. The defendant appeared forthwith 
without any citation having been issued, and 
filed an answer. Upon the petition and an- 
swer, the case was heard at the weekly ses- 
sion for eases in bankruptcy, and a decree 
made for the petitioner. It set aside the 
assignment, ordering the defendant to sur- 
render the estate to the petitioner, and ac- 
count to him, with an allowance to the de- 
fendant of his necessary and reasonable 
^charges and expenses. In settling the form 
of the decree, two questions arose. The 
first was, whether the decree should contain 
41 direction for a conveyance to the petitioner 
hy the defendant. The court said that such 
Si direction was proper and usual; that al- 
though the decree annulled the assignment, 
And ordered a surrender of the estate, yet the 
conveyance by a deed of surrender might 
effectuate or facilitate purposes of such a 
decree. The petitioner might, or might not, 
see occasion to enforce this part of the de- 
-cree. If he desired its enforcement, he might 
<;ause the deed of surrender to be prepared 
in a succinct form, reciting the decree; and 
should the parties disagree as to the form 
of the convej'ance, the Register might settle 
it The second question was, whether the 
allowance of the expenses and charges of 
the defendant should include any reservation 
of the expense of a future settlement of the 
^defendant's account in a com't of the state, 
binder her laws relating to such assignments. 

To this Mr. Duffield, for the petitioner, 
•objected. 

Mr. Bispham, contra, urged that the de- 
fendant was liable to be cited to account 
in the state court, and might thus be involved 
in charges which he ought not to incur, as 
Jio fraud was imputable to him, and as he 



had, so far as was proper, submitted him- 
self to the present jurisdiction. 

J. Davis Duffield, Esq., for plaintiff. 
Geo. T. Bispham, Esq., for defendant. 

Before OADWALrADER, District Judge. 

THE COURT said: The defendant, if so 
cited in a court of the state, could, in bar 
of the proceeding, show that the whole es- 
tate had been compulsorily taken away from 
him by the decree of this court, under whose 
jurisdiction he was accountable, and had 
accoujited, &c. K this court's decree recog- 
nized a continuing accountability elsewhere, 
the consequence might be to delay the pro- 
ceedings in bankruptcy. Unless there were, 
as may possibly have occurred in some pe- 
culiar cases, extraordinary occasion for per- 
mitting distribution under the laws of the 
state, it ought not to be sanctioned. It can 
only be permitted where it might promote 
the interests of the general body of the cred- 
itors. This might be the case in conse- 
quence of something intervening between the 
voluntary assignment and the commence- 
ment of the proceedings in bankruptcy, such 
as an intervening judgment or execution, 
though it might, perhaps, even then, be pref- 
erable in most cases, to protect the general 
equities by injunction, and work them out 
in bankruptcy, or imder the auxiliary equi- 
table jurisdiction. Every person receiving 
one of these assignments ought to know that 
the assignment is liable to be set aside if 
a bankruptcy follows; and the allowance to 
him of his charges and expenses ought to 
be refused where it cannot be so guarded 
as to prevent any injurious duplication of 
charges. In some of the judicial disti'icts 
of the United States, the allowance is re- 
fused wholly; and occasional precedents of 
contrary directions here, wiU not be followed. 
If to follow them would result in any injus- 
tice to creditors. 



BURKS (ADAMS v.). See Case No. 50. 



Case 'No. 2,166. 

BURLEIGH ROOK-DRILL CO. v. LOB- 
DELL et al. 

[1 Holmes, 450; ^ 7 O. G. 836; 1 Ban. & A. 625.] 

Circuit Court, D. Massachusetts. Jan., 1875. 

PaTESTS— ISFKINGEMENT — PRELIMINARY InJONC- 
TIOX. 

Where a preliminary injunction is sought to 
restrain alleged infringement of a patent which 
has not been sustained by judicial decision, the 
infringement must clearly appear. 

[Cited in New York Grape Sugar Co. v. 
American Grape Sugar Co., 10 Fed. 837.] 

[In equity. Bill by the Biurleigh Rock-Drill 
Company against George W. LobdeU and oth- 
ers to restrain infringement of patent No. 



^ [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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52,960, granted to Brooks, Gates, and Bur- 
leigli for a rock drill. Complainant moved 
for a preliminary injunction, and the motion 
■was denied,] 
CJliauncy Smith, for complainant 
George Gifford and C. H. Drew, for defend- 
ants. 

SEDEPLEY, Circuit Judge. This is a mo- 
tion for preliminary injunction, pendente lite. 
Although, upon a careful consideration of 
the evidence in the record, I see no good 
reason to doubt the validity of the two pat- 
ients of the complainant, which alone were 
in issue at the hearing upon this motion, yet 
there has been no prior judicial adjudication 
in favor of their validity. The acquiescence 
in the patent has, it is true, been sufficient 
to lay the foundation for an injunction pen- 
dente lite in case of a clear, substantial 
identity between the patented invention and 
the infringing device. But where acCLuies- 
cence alone is relied upon as a basis for the 
motion for a preliminary injunction, the in- 
fringement must be palpable. This is not 
a case of wilful infringement, or of the use 
of a device identical with the patented one, 
or a mere colorable attempt to evade it. 
The defendants are using a machine openly 
made, sold, and used under patents, and 
which in good faith the manufacturers have 
placed in open competition with the ma- 
chines made by the complainant, honestly 
believing that they were not trespassing upon 
any rights of the complainant This is no 
defence, if they are adjudged at the final 
hearing to infringe. But it is a reason why 
the court should hesitate to interfere before 
the final decree in a case where there is no 
suggestion of any irremediable injury in the 
intervening time, or of any want of atiility 
to respond to any judgment which may finally 
be recovered. 

Without anticipating at this time any con- 
clusions which may with more accuracy and 
more appropriately be drawn at the final 
hearing, and remarking only that, for the 
purposes of the hearing on this motion, I 
treat the ninth claim of the patent, No. 
52,960, as a claim for a combination of three 
elements, it is sufficient to decide that a 
case of infringement is not made so clearly 
to appear as to require any action by the 
court in the nature of an injunction at this 
stage of the proceedings. Motion denied. 
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BURLEW V. O'NEIL. 

p. McA. Pat Gas. 168.] 

Circuit Court, District of Columbia. March 
Term, 1853. 

Patents— Appeal frosi Commissioner— Jurtsdic- 
Tiojf OP CiKCDiT Court — Isterperexoe — Evi- 
dence — Priority — Fraud. 

[1. On appeal from the decision of the com- 
missioner of patents, the jurisdiction of the 
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court is limited and confined to the reasons of 
appeal, and argument not brought within these 
reasons must be disregarded.] 

[2. On interference, testimony as to the prior- 
ity of an invention is admissible as against an 
application for a patent, although such prior 
invention was anterior to a patent issued to the 
inventor thereof for an article which did not 
embrace such invention.] 

[3. The fact of prior invention defeats the 
application for a patent, and it is immaterial 
that the prior inventor failed to avail himself 
of his invention in a patent subsequently pro- 
cured by him.] 

[4. The question of fraud arising on interfer- 
ence must be tried by a jury.] 

[Appeal from the commissioner of patents. 

[Application by WilUam H. Burlew for a 
patent for an atmospheric churn. Interfer- 
ence was declared between the application 
and patent No. 7,531, granted to John O'Neil, 
July 30, 1850, and the commissioner rejected 
the application. The applicant appealed, and 
the rejection was sustained.] 

George R. West, for Bm*lew. 
P. H. Watson, for O'Neil. 



MORSELL, Circuit Judge. On the day ap- 
pointed for the hearing of this appeal, of 
which due notice had been given, the parties 
appeared by their respective counsel, and an 
examiner from the patent office was present 
with the models and all the papers and evi- 
dence in the case, as required by law, and 
with the commis^oner's decision adverse to 
the claim of said appellant, the reasons of 
appeal, and the commissioner's report The 
parties, by their said counsel, were allowed 
to file written arguments. A more particular 
statement of the case is, that on the 19th of 
August, 1851, an application was made by 
the appellant for a patent for a new and im- 
proved atmospheric chum, for the churning 
of butter from cream. In his specification he 
says: "What I claim as my invention, and 
desire to have letters-patent for, is the inode 
of introducing the air through holes bored 
lengthwise through the partition, with the 
perforations or scalloping at the bottom, all 
in the same partition, substantially as de- 
scribed and represented." On the 27th of 
August, 1851, an interference was declared 
between that application and a patent which 
had been granted to said O'Neil, the appel- 
lee, of which due notice was given. Leave 
was given to the parties to take evidence, 
and the first Monday in November, 1851, ap- 
pointed for the trial. That trial was accord- 
ingly had; and on the 4th November, 1851, 
the commissioner's decision was given. The 
ground of the decision was stated substan- 
tially as follows: On the said trial -or hear- 
ing it appeared froth the testimony on the 
part of the said John O'Neil that he (the said 
O'Neil) did, in the early part of May, 3850, 
suggest boring holes vertically through the 
partition of the churn described in the pat- 
ent of the said O'Neil dated the 30th of 3uly, 
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1850, as a substitute for the tin tubes de- 
scribed In said patent, and it did not appear 
from any evidence adduced on the part of 
said Burlew that he had linoTvn or used the 
said device earlier than the month of July, 
1850; therefore he (the commissioner) declar- 
ed that, according to the testimony then be- 
fore the office, the said John O'Neil was the 
first inventor of the said device of the holes 
bored in the partition of the said chm-n as 
aforesaid. 

The first reason of appeal was as follows: 
"That said O'Neil is not entitled to said in- 
vention as an additional improvement to his 
original letters-patent dated July 30th, 1850, 
because from the testimony on his part it ap- 
pears that he was the inventor of it in the 
early part of May, 1850, which time is not 
only before or anterior to the date of his said 
original patent to which it is claimed as an 
additional or subsequent improvement, but it 
is even before the filing of the application for 
the same in the patent office." The commis- 
sioner in his report states as the reason for 
his decision upon this point that the only 
question really before the office was the 
right of Bm'lew to receive a patent for 
the improvement claimed. The patent of 
O'Neil had already gone out with the im- 
provement added, and had passed the juris- 
diction of the office. No decision of the of- 
fice could affect the rights of the patentee 
under it. Furthermore, it appeared to the 
office on the day of hearing by this very evi- 
dence that the thing claimed was known and 
used by O'Neil prior to its invention by the 
applicant, and that the said Bm'lew was not 
the first inventor. The further argument on 
thepartof the appellant is that this testimony 
respecting the invention of O'Neil is incom- 
petent and inadmissible, in view of the fact 
before referred to, that he took out a patent 
for the same as an additional improvement 
upon his patent granted July 30th, 1850. In 
assuming in the first reason that the testi- 
mony on the part of O'Neil pm-ports to show 
that he was the inventor of the improvement 
prior to the date of his original patent, it is 
said that it was not intended to admit the 
competency of the testimony, or that it was 
evidence that he was really the inventor at 
that time, but it was merely admitted for the 
sake of argument, to show the inconsistency 
of tlie testimony adduced by O'Neil to prove 
himself the inventor of the improvement at 
a time anterior to the date of his original 
patent. The invention was added to this pat- 
ent upon a representation upon his part, in 
compliance with the conditions of the law, 
that the improvement was a subsequent 
thought. The subsequent part of the argu- 
ment is upon the credibUity of the witnesses, 
the weight and effect ox the testimony, and 
the action of the commissioner in issuing the 
patent to O'Neil three days after Burlew's 
application was filed; whereas, under the 
provisions of the law, the application of Bui*- 
lew ought to have been considered and ex- 



amined with reference to O'Neil's, and an in- 
terference then declared. To this com^se of 
argument the appellee's counsel objects, as 
not being within the reasons of appeal and 
therefore not within my jurisdiction. That 
jm-isdiction is certainly limited and confined 
to the reasons of appeal; and whatever 
weight the judge may think is due to the ar- 
gument, he must disregard it, if not brought 
within these reasons. The provision of the 
act of congress of 1839 [5 Stat. 354], § 11, is: 
"The commissioner shall also lay before the 
said judge all the original papers and evi- 
dence in the case, together with the grounds 
of his decision, fully set forth in wi'iting, 
touching all the points involved by the rea- 
sons of appeal to which the revision shall be 
confined." 

What, then, are the reasons stated? It is 
conceded in the first reason of appeal that 
from the testimony submitted in behalf of 
O'Neil it appears that he was the inventor of 
the improvement in the early part of May, 
1850, several months before liie date of Bm*- 
lew's claim; but the appellant subsequently 
denies the admissibility and competency of 
this testimony, upon the ground that it re- 
lates to an invention before or anterior to the 
date of said O'Neil's original patent. The 
provisions of the act of 1836 [5 Stat. 120], §5 
7 and S, on the subject are that whenever on 
such examination (which the commissioner is 
required previously to the granting of a pat- 
ent to make) it shall appear to the commis- 
sioner that the applicant was not the original 
or first inventor or discoverer, or that any 
part of that which is claimed as new had be- 
fore been invented or discovered or patented 
or described in any printed publication in 
this or any foreign counti"y as aforesaid, or 
that the description is defective and insuffi- 
cient, he shall notify, &c. The residue of 
that and the eighth section point out the 
mode of trial. In the case of Warner v, 
Goodyear [Case No. 17,183], the judge says: 
"The only material point involved by the rea- 
sons of appeal, and to which my revision 
must be limited, is whether Solomon C. War- 
ner, the appellant, was the first inventor of 
that combination, which is the same combi- 
nation for which Charles Goodyear obtained 
a patent on the 9th of March, 1844, upon a 
specification dated July 24th, 1843, more than 
fifteen months before the application of Sol- 
omon C. Warner; for if he was not the first 
Inventor, it is immaterial to this cause who 
was." This rule of law I think is conclusive 
of the question in this case; for however 
available this objection might have been as 
to O'Neil's obtaining a patent, it cannot help 
the case of Bmiew, as, notwithstanding, he 
must appear to be the original and firet in- 
ventor. As to the question of fraud, this 
jnust be tried by a jury. 

I am therefore of opinion, and do so de- 
cide, that the commissioner was right in re- 
jecting the application of William H. Bm'lew 
for a patent in this case. 
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Case K"o. S,168. 

BURLEY V. FLINT et al. 

[9 Biss. 204;^ 12 Chi. Leg. News, 112; 9 Ee- 
porter, 4?! 

Circuit Court, N. D. Illinois. Dec, 1879- * 

BiLi. OF Revietv — Performance or Decree — 

FOKECLOSDRE — ABSOLUTE SaXE — REDEMPTION — 

Right to Redeem fhom Decree op Absolute 
Sale. 

1. TThere property has been sold under a de- 
cree of foreclosure, and the master's deed con- 
firmed and decree entered directing a surrender 
of the property to the purchaser; in order to 
sustain a bill of review it must appear that 
the purchaser has been let into possession. 

2. The foreclosure decree ordered an absolute 
sale, and the order of confirmation directed an 
absolute deed, without regard to the time given 
for redemption, by the statute of Illinois. No 
offer to redeem having been made during the 
statutory time: MeM, that a bill of review for 
errors on the face of the record, brought after 
that time, must be dismissed. 

3. The error in the decree was at most only 
one of form, and bills of review will not be en- 
tertained for errors of form merely. 

4. Whether provision is made in the decree 
for it or not, the defendant in the foreclosure 
suit would still have the right to redeem from 
the sale at any time within the statutory pe- 
riod, 

[See note at end of case.] 

DCn eqxiity. Bill by Augustus H. Burley, 
assignee in bankruptcy of David Kreigb, 
against James L. Flint, executor of Thompson 
X S. Flint, deceased, to review so much of 
a decree of foreclosure as denied the statu- 
tory right to redeem.] Motion [by defend- 
ant] to dismiss the bill of review for -want 
of necessary allegations and for want of 
equity. [The motion was granted, and the 
bill dismissed.] 

McOagg, Culver & Butler, in support of 
motion. 

F. H. Kales, C. A. Bmiey and L. G. Pratt, 
contra. 

BLODGETT, Disfa.-ict Judge. This is a bill 
of review for errors on the face of the rec- 
ord, filed by the complainant, as assignee of 
David Kreigh, a bankrupt, charging in sub- 
stance, that on the 31st day of March, 187T, 
said Flint exhibited in this court his original 
bill of complaint, for the foreclosure of a 
mortgage before that time given by paid 
David Kreigh, and held by the complainant 
in said original bill; that complainant in this 
cause was made a party defendant to said 
bill, and that such proceedings were had in 
said cause; that on the 19th day of October, 
1S77, a decree for the" foreclosure of said 
mortgage was entered in said cause, -where- 
by it was "adjudged and dea-eed that said 
defendant, David Kreigh, or some of the 
other defendants in said cause, pay, or cau.se 
to be paid, to the complainant, within one 
hundred days from the date of the entry of 

^[Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
= [Aifirmed in Burley v. Flint, 105 U. S. 247.] 
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this decree, the sum of $66,458.87, with inter- 
est thereon at the rate of six per cent per 
annum, from the 25th day of July, 1877, (the- 
date of the master's report finding the- 
amount due on said mortgage,) to the day 
of such payment; and also, pay into court 
the costs in this cause to be taxed; and in: 
default of doing so, that all and singular 
the premises mentioned and described in the^ 
said bill of complaint, or so much thereof 
as may be sufficient to satisfy the amount 
due the complainant as hereinbefore ad- 
judged, together with interest and costs in. 
this case, and which may be sold separately,.. 
without material injury to the parties inter- 
ested, be sold at public auction, by or undeir 
the direction of the said Henry W. Bishop, 
the master in chancery of this court, * « *^ 
and that said master make such sale in ac- 
cordance with the com-se and practice of this, 
court." 

That afterwards, said master reported tO" 
the court that he had sold said premises in 
accordance with said decree, and that the- 
said Flint had become the purchaser thereof. 
And on the 13th day of March, 1878, the re- 
port of said master was ratified and con- 
firmed by the court, and it was "further or- 
dered and adjudged and decreed by the com:t 
that the said master execute and deliver to 
Thompson J. S. Flint, the purchaser named 
in said report of sale, a deed conveying the 
said premises, and all right and title, legal or 
equitable of the said defendants therein, sa 
by the said master sold to him, as in said re- 
port mentioned." And it was further by- 
said order "adjudged and decreed that saidJ 
defendants and all persons claiming or to- 
claim from, through, or under them or any 
of them, from and after the commencement: 
of this suit, and all persons having a lien, 
subsequent to the mortgage mentioned in^ 
the bill of complaint in this cause, either by- 
judgment or decree or otherwise, upon the- 
premises described in said mortgage, and his- 
and theu: heirs and personal representatives,, 
and all persons having any lien or claim by^ 
from, through, or \mder such subsequent 
judgment or decree, and their heirs and per- 
sonal representatives, and all pa-sons claim- 
ing under them, be forever barred and fore- 
closed of and from all equity of redemption, 
and other claims, legal or equitable, of, in. 
and to said premises, and every part and 
parcel thereof. * * *" And that "said pur- 
chaser of said premises be let into pos.ses- 
sion thereof." It also appears from said or- 
der, that after paying from the proceeds of 
said sale, the costs in said cause and apply- 
ing the balance of said proceeds upon said: 
decree, there remained due to complainant 
on .said mortgage debt, the sum of §29,843.45^ 
for which said David Kreigh was personally 
liable, and which complainant had leave to 
prove against the estate of said Kreigh in 
bankruptcy. 

The errors assigned are: First— That the 
decree of October 19, 1877, orders the abso- 
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lute sale of the mortgaged premises without 
providing for or giving time for redemption, 
cont)-ary to the statute of the state of Illi- 
nois concerning sales of real estate under ex- 
ecution or decrees of com-t. Rev. St 111. c. 
77, § 18. 

Second— That the order of March 13, 187S, 
confirming and ratifying the master's sale, 
made no provision for the redemption of 
the land from the sale, but directed the 
master to make an absolute deed of the prem- 
ises to the purchaser at the sale, and ordered 
that this complainant, and all other defend- 
ants in the original suit, be forever foreclosed 
and barred from all right and equity of re- 
demption in the land, contrary to the statute 
of Illinois, providing for the redemption of 
lands sold under executions and decrees. 

And for these errors this complainant now 
prays that the decrees and orders in said 
foreclosure suit may be "reviewed, reversed 
and set aside," and no further proceedings 
had thereunder; and that all proceedings al- 
ready had thereunder be avoided and set 
aside; that any and all deeds made under 
and by virtue of said decrees or orders be 
set aside, annulled and declared void; and 
that this complainant be put in his first and 
former position as to said property, with 
the same rights therein as before the enter- 
ing of said orders and decrees. 

The defendant Flint has interposed a mo- 
tion to dismiss this bill, and complainant's 
counsel has requested that in considering 
said motion the coiurt pass upon the equity 
of the biU. 

The motion to dismiss is urged for the rea- 
son that the complainant in this bill has not 
averred a performance of the decree. 

By one of the ordinances of Lord Bacon, 
which still governs as to bills of review, "the 
decree must be performed before a bill of 
review can be brought. If the decree be for 
land, the possession of it must be surren- 
dered; if it be for money, the money must 
be paid." Partridge v. Usborne, 5 Russ. 
195; Wiser v. Blachly, 2 Johns. Ch. 488; 2 
Barb. Oh. Pr. 9G; Griggs v. Gear, 3 Gil- 
n:^an, 2. 

The authorities all sustain these proposi- 
tions that performance of the decree is a 
pre-requisite condition to the right to bring 
a bill of review, and that for a failm-e to 
show performance, a motion to dismiss will 
be sustained. 

It will be noticed that the original decree 
which this complainant seeks to have re- 
viewed and reversed, required that Kreigh, 
the mortgagor and principal defendant, or 
some other of the defendants should, within 
one hundred days, pay the mortgage debt 
<?66,458.87) with interest and costs, and that 
in default of so doing, the mortgaged prem- 
ises be sold. The record also shows that 
a sale of the mortgaged premises was made 
in accordance with the decree, and that by 
such sale the costs and part of the mortgage 
debt were satisfied, and a decree made al- 
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lowing complainant to prove the deficiency 
against the estate of Kreigh in bankruptcy. 
This decree being in the alternative— that is, 
for the payment of the mortgage debt and 
sale in default of payment— I am of opinion 
that the sale of the property may be consid- 
ered a performance to the extent of the sat- 
isfaction obtained; and as no personal decree 
on which execution can be issued, was made 
against defendant ICreigh or his assignee, I 
am of opinion that the record shows a sub- 
stantial performance of the decree except 
as to the possession of the premises. It does 
not appear from the bill of review that the 
purchaser has been let into possession under 
his deed, and I am of the opinion that a full 
performance of the decree would require 
that the purchaser be put in possession, 
either by the voluntary act of the defendant, 
or by a writ of assistance from the com*t in 
aid of its decree. 

If the defendant Kreigh had not been in 
bankruptcy, and a personal decree had been 
entered against him for the deficiency, It 
might be that he or his assignee must show 
payment of the deficiency in order to sus- 
tain a bill of review; but that question does 
not arise, as this record shows that before 
the foreclosure D. Kreigh had become bank- 
rupt, and the complainant had been elected 
his assignee. 

If I were disposed to decide this case upou 
the technical question as to whether a per- 
formance of the decree was shown by the 
bill or not, I think I should be compelled 
to hold that the cause should be dismissed 
for the failm*e to show such fact; but I 
prefer to place my decision upon broader 
ground, going to the equity of the case as 
made by the bill and record. 

The complainant assumes that it was error 
in this com-t to decree an absolute sale of the 
mortgaged premises without expressly giv- 
ing to the defendants, by the terms of the 
deci*ee, a right to redeem the mortgaged 
premises fi-om the sale, in accordance with 
the statute of Illinois on that subject. Brine 
V. Hartford Fire Ins. Co., 96 U. S. 627, and 
Orvis V. Powell, 98 U. S. 176, are cited in 
support of this position; and the language 
used by the court in these cases would seem 
to justify their citation as controlling au- 
thority. It must be borne in mind, however, 
that in both these cases the court is as- 
suming to protect or enforce a right given 
by om- state statute, holding that the statute, 
presci-ibing the right and period of redemp- 
tion, entered into and became a part of the 
mortgage contract, and that this court could 
not, by its decree, deprive the parties en- 
titled thereto of their statutory right of re- 
demption, saying, however, in the Brine case: 
"It is not necessary that the form or mode 
of securing a right like this should follow 
precisely that prescribed by the statute. If 
the right is substantially preserved or se- 
cm*ed, it may be done by such suitable meth- 
ods as the flexibility of chancery proceedings 
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will enable the court to adopt." At the time 
these two cases were decided no express 
decision had been made by the supreme court 
of this state, defining the right of a party 
to redeem when provision had not been made 
for it in the decree; but since those decisions 
the opinion of the supreme coiirt of this 
state in Suitterlin v. Connecticut Mut Life 
Ins. Co., 00 HI. 4S3, has been promulgated. 
This was a bill filed by Suitterlin, complain- 
ant, on the 28th of July, 1878, in the ch^cuit 
court of Cook county, against the Conn. Mut 
Ins. Co., alleging that the said company, in 
July, 1874, had filed its bill in this court to 
foreclose two mortgages upon certain lands; 
that such proceedings were had in said cause 
that on the 8th day of March, 1875, a decree 
of foreclosure was' rendered in said cause, 
whereby, according to the course and practice 
of this court, said lands were ordered to be 
sold without redemption; that said premises 
were sold by the master in chancery of this 
court, pursuant to said decree, on the 10th 
day of May, 1876, to said company; and on 
the 31st day of May, 1876, said sale was 
confirmed, and the master du'ected to make 
a deed thereof to said purchaser, and decree- 
ing that the mortgagor be forever barred 
And foreclosed from all right and equity of 
redemption in said premises; that the pur- 
■chaser be let into possession; and awarded 
a personal decree against the complainant 
Suitterlin, for over $6,000 deficiency; and 
that said master on the 16th day of Jime, 
1876, executed to said company a deed of 
said premises. 

The bill further charged that the course 
:and practice of this court to sell lands under 
•decrees of foreclosure, without allowing a 
right of redemption, was contrary to the 
statute of the state of Illinois; that the 
court had no power or jurisdiction to make 
XI sale in that manner, and that said sale 
was void, and that Suitterlin, the mort- 
gagor, was entitled to make payment of said 
mortgage, and relieve the premises of the 
lien thereon, which he offered to do. 

The record of this court in said foreclo- 
sure suit was pleaded in bar to Suitterlin's 
bill, that by the laws of the United States 
the time for prosecuting appeals and writs 
■of error is limited to two years; that more 
than two years had elapsed since said de- 
cree, and no appeal or writ of error had 
been prosecuted from said foreclosure de- 
•cree. This plea having been set down for 
argument, was held good by the circuit 
<:ourt, and the bill dismissed for want of 
equity. From the circuit court the cause 
was taken by appeal to the appellate court, 
where the decree of the circuit court was 
afltomed, and an appeal taken to the su- 
preme court of this state, where the decree 
•of the lower court was afllrmed. 

It was there contended as in this case, 
that this court in directing an absolute sale 
of the mortgaged premises had exceeded 
Its power and that so much of the decree 



as directed a sale without redemption was 
erroneous and void. 

In answer to this position, the supreme 
com't says: 

"Without attempting to pass upon the 
question whether the decree of the United 
States court in so far as it ordered an ab- 
solute sale of the mortgaged premises with- 
out allowing the statutory right of redemp- 
tion, was in excess of its jurisdiction and 
void, so that the mortgagor, notwithstand- 
ing the decree and the master's deed, might 
within the year allowed him by the statute 
for redemption, have paid or tendered the 
redemption money, and redeemed the land, 
or have been entitled to file a bill for re- 
demption, we will assume, for the purposes 
of the present decision, that that portion of 
the decree excluding redemption was void, 
and it is not then apparent that this bill 
can be maintained. Such portion of the 
decree being held void, need not invalidate 
the residue of the decree, or make null all 
the subsequent proceedings in execution of 
the decree. 

"The decree here finding the amount due 
was good, and also the order of sale, if 
the amount was not paid within a hundred 
days. The defect was in adding to the order 
of sale, that it should be without redemp- 
tion. 

"Hold that additional portion of the order 
of sale to be void, then it is null, as if it 
were not, and the simple order of sale stands, 
which has been executed and a deed given. 
The statute gave to the mortgagor the right 
of redemption, and he might have exercised 
it. It is not the decree that gives the right 
to redeem. The mortgagor does not depend 
upon that for the right, but upon the stat- 
ute. We apprehend that in a decree of 
foreclosure, a mere order of sale would be 
sufficient, saying nothing about redemption, 
that the right of redemption would not be 
interfered with imder such an order, but 
would exist in full force by virtue of the 
statute, and that it would be the duty of 
the officer in the execution of the order of 
sale to follow the directions of the statute. 
But suppose he should not do so, and upon 
sale made, instead of giving a certificate of 
the sale, and that the purchaser would be 
entitled to a deed at the end of fifteen 
months, if the premises should not be re- 
deemed as the statute directs, should do 
as was done in the present case— execute 
a deed at once? We think that would not 
defeat redemption, nor give right of present 
possession, at least in equity, but that the 
statute would control, and the right of re- 
demption and of present possession remain 
by virtue of the statute, and that the deed 
would remain inoperative in effect, until 
the expiration of the period for redemp- 
tion. 

"The decree here has been executed, the 
sale made and deed given. The wrongful 
circimastance was the maMng of the deed 
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at the time of tlie sale, instead of deferring 
its execution until fifteen months after- 
wards. The deed was prematurely made; 
but if it be held as not affecting any right 
of the debtor in consequence thereof, why 
may it not stand and remain as an opera- 
tive deed after the expiration of the period 
of redemption, where no attempt had been 
made to assert the right of redemption? 

"It is not perceived what legal harm can 
have resulted to appellant from the decree 
being in its present form, instead of with 
redemption. 

"If erroneous only in so far as it did not 
allow the statutory right of redemption, then, 
on the settled rule, it could not be questioned 
collatei-ally. If void, then we do not regard 
that it was an obstruction to the exei-cise 
of the right of redemption given by the stat- 
ute, and it is only as affecting the exercise 
of such right of redemption, that there can 
be substantial cause of complaint. As af- 
fecting the sale of the premises, it would 
seem that one without redemption would be 
calculated to insure a better price for the 
property sold* than a sale subject to redemp- 
tion. Had all been in regular form, and a 
certificate of purchase only, given on the 
sale, the purchaser would have been entitled 
to a deed, there having been no effort for 
the exercise of the right of redemption. 
Now, having the deed, notwithstanding it 
was prematm-ely executed, we think the pxir- 
chaser may hold it, there not appearing to 
be any equitable ground for the interposi- 
tion of a com-t of equity to set it aside, and 
allow redemption at the present time. 

"We are of opinion that there is no equita- 
ble title to relief shown, and that the cir- 
cuit com-t did right in holding the plea good 
and dismissing the bill." Suitterlin v. Con- 
necticut Mut. Life Ins. Co., 90 111. 483. 

It seems to me to follow inevitably from 
the reasoning of the Illinois supreme court, 
that the complainant in this case was not 
deprived by the decree which he now seeks 
to have reviewed and reversed, of the right 
of redemption given by the statute of Illi- 
nois, and therefore, that the error assigned 
in the bill under consideration worked no 
injmy to this complainant By reference to 
dates it will be seen that within a very few 
months after the entry of the decree now 
complained of, and long before the expira- 
tion of twelve months after the sale under 
that decree, the supreme court of the United 
States rendered its opinion in the Brine 
Case, deciding, in effect, that this court 
could not deprive a mortgagor of his stat- 
utory right of redemption from a sale under 
decree of foreclosm-e; and the practice of 
this court was, without delay, adapted to 
that decision, and specific rules entered of 
record prescribing the method by which re- 
demptions could be made. It is therefore 
to be presumed that if this complainant had, 
within the twelve months allowed him for 
that purpose, brought into com-t the money 



required to make a redemption under the 
statute, the court; in the exercise of its 
equity powers, would have allowed the re- 
demption, either upon petition or by a sup- 
plemental bill in the nature of a bill of 
review. At most, the error in the decree 
complained of, was only an error of form. 
The complainant does not deny the justice 
of the demand established by the decree, 
but simply claims that the court did not 
specifically reserve to him the statutory right 
of redemption from the sale; but the failure 
to do this did not deprive the complainant 
of his rights, and worked him no substantial 
injury. And biUs of review will not be en- 
tertained for errors of form merely. Story, 
Eq. PI. § 411. Having allowed his statutory 
time for redemption to expire without an 
oflfer or effort to redeem, the complainant's 
bill of review appears to me to be without 
equity. He comes too late to ask the court 
to correct the error assigned; and therefore^ 
although there may have been a technical 
error in the foreclosure decree, it deprived 
the complainant of no rights. 

Bills of review for newly discovered evi- 
dence can only be filed by leave of court, for 
the reason that the court must look into the 
newly discovered evidence and determine 
whether an equitable case for review is made 
out; and while no leave of court is required 
to file a bill of review for errors on the face 
of the record, yet if the court on an exam- 
ination of the record can see that the com- 
plainant upon the showing made, is not 
entitled to a decree for relief, the bill should 
be dismissed. 

It was suggested on argument, that the 
Suitterlin Case was a bill to redeem, while 
this is a bill of review; but to my mind the 
distinction between the two actions is one 
of form merely. The leading principle es- 
tablished by the Suitterlin Case is, that the 
statutory right of redemption cannot be de- 
nied or taken away by the neglect of the 
court to recognize it in the decree, nor by a 
denial of such right in express terms. And 
it seems to me that if this ease had been 
before the supreme court of the United 
States, when Brine v. Hartford Fire Ins. 
Co. [96 U. S. 627] and Orvis v. Powell [98 
U. S. 176] were under consideration, it is 
at least extremely doubtful if that court 
would have reversed either of these cases 
for error, it being a well established rule of 
the supreme com:t of the United States that 
it will follow that construction of state stat- 
utes which has been adopted by the supreme 
com-t of the state .enacting the statute. 
Townsend v. Todd, 91 U. S. 452; Elmwood 
V. Marcy, 92 U. S. 289. 

If, therefore, the supreme court of the 
United States had been advised that the 
supreme court of this state in a case pre- 
cisely like the Brine Case upon the question 
at issue, had said: "It is not perceived what 
legal harm can have resulted to the appel- 
lant from the decree being in its present 
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form instead of with redemption," it would 
liardly liave deemed the error assigned in 
the Brine Case grave or vital enough to re- 
quire a reversal of the decree. 

The motion to dismiss is therefore sustain- 
ed, because I think the matters alleged in. 
the bill do not and should not entitle the 
-complainant to any relief. 

NOTE [from origmal report]. This opinion 
has been recently affirmed by the United States 
supreme court. See, also, Hards v. Connecticut 
Mut. Life Ins. Co. [Case No. 6,055], 

[NOTE. The complainant appealed to the 
supreme court, where the decree of dismissal 
was affirmed, the court holding that, had appel- 
lant appealed from the original decree, it 
would have ordered a reversal, and would prob- 
ably have done so had an appeal been taken 
from the order confirming the sale and cutting 
off the right to redeem, but that the bill of re- 
view, having been filed after the expiration of 
the statutory period of redemption, was too late, 
it being necessary, in order to redeem under the 
decree and sale in question, that the offer should 
have been made within the time prescribed by 
statute, and not afterwards. Burley v. Flint, 
105 U. S. 247. 

[The statutory right of redemption is a rule of 
property binding on the federal courts. Brine 
v. Hartford Pire Ins. Co., 96 U. S. 627; Orvis 
V. Powell, 98 IT, S. 176; Swift v. Smith, 102 TJ. 
S, 442; Connecticut Mut. Life Ins. Co. v. Cush- 
man, 108 U. S. 51, 2 Sup. Ct. 236. And see 
Blair v. Chicago & P. E.. Co., 12 Fed. 750. But 
they may follow their own modes of proceeding. 
Allis V. Northwestern Mut. Life Ins. Co., 97 IJ. 
S. 144, Appeal suspends the redemption period. 
Mason v. Northwestern Mut. Life Ins, Co., 106 
U. S. 163, 1 Sup. Ct. 165. An objection that a 
•decree fails to provide for the period of re- 
■demption can only be made with an offer to re- 
deem. Hards v. Connecticut Mut. Xife Ins. 
■Co., Case No. 6,055. A statute allowing re- 
■demption only applies to mortgages thereafter 
made. Howard v. Bugbee, 24 How, (65 TJ. S.) 
46L Redemption of a homestead by an as- 
signee in bankruptcy is for the benefit of the es- 
tate. Swenson v. Halberg, 1 Fed. 444. A bill 
in equity will be maintained upon an offer to 
redeem and proof of readiness and ability. TJp- 
ham V, Brooks, Case No. 16,796. All persons 
having a legal interest in the mortgage or the 
mortgaged property should be made parties to a 
suit to redeem. Dester v. Arnold, Id. 3,857; 
ITpham v. Brooks, Id. 16,797; Coiron v. Mill- 
audon, 19 How. V60 TJ. S.) 113; Gordon v. 
Lewis, Case No. 5,613; Kanawha Coal Co. v. 
JSanawha & O. Coal Co., Id. 7,606. See Dick- 
inson V. Lamoille County Nat. Bank, 12 Fed. 
747; Shapley v. Bangeley, Case No. 12,707. A 
grantor in a deed absolute intended as a mort- 
gage may redeem. Hughes v. Edwards, 9 
Wheat. (22 U. S.) 489; Dow v. Chamberlain, 



V. Jacksonville, etc., B. Co., Case No. 12,586. 
And the redemption constitutes him an assignee 
of the foreclosed mortgage. Dodge v. Fuller, 
48 Fed. 347, Laches will defeat the right to 
redeem. Hughes v. Edwards, 9 Wheat. (22 TJ. 
S.) 489; Dexter v. Arnold, Case No. 3,859; 
Fraser v. Prather, 1 MacArthur, 206. And see 
•Slicer v. Bank of Pittsburg, 16 How. (57 U, S.) 
571. The whole debt of the mortgagor must be 
paid. CoUins v. Biggs, 14 Wall. (81 U. S.) 491; 
Holbrook v. Worcester Bank, Case No. 6,597; 
McCormick v. Knos, 105 U. S, 122. The place 
■of redemption is the forum where jurisdiction in 
personam of the mortgagee can be had with- 
out regard to the situs of the land. Kanawha 
"Coal Co. V. Kanawha & O. Coal Co., supra. 
Upon payment of the jnortgage there is a re- 



sulting trust in favor of the mortgagor. Bron- 
son V. Kinzie, 1 How. (42 U. S.) 316. Redemp- 
tion within the period allowed renders the sale 
nugatory. Lauriat v. Stratton, 11 Fed. 107. 
Time for redemption will not be extended. 
Jenkins v. Eldridge, Case No. 7,269.] 
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Case Wo. 2,169. 

BUBLINGTON & S. RY. CO. v. PUTNAM 
COUNTY. 

[5 DUI. 289.] » 

Circuit Court, W. D. Missouri. 1879. 

Taxation of Foreign Railroat* Companies Bx- 

TENDISG THEIR ROADS INTO MISSOURI— ThE AcT 

of March SAth, 1870, op the State of Mis- 
souri Construed — Consolidation— Purchase. 

1. Under the legislation of the state of Mis- 
souri applicable to above-mentioned railroad 
company (an Iowa corporation which had ex- 
tended its road into Missouri in the manner set 
forth in the opinion), it is liable to be taxed in 
Missouri upon its road and property therein 
situate. 

2. It is not exempt from taxation on the 
ground of consolidation with or purchase of cer- 
tain Missouri railroads. 

In equity. The Farmers' Loan and Trust 
Company filed a bill in this court against 
the Burlington and Southwestern Railway 
Company, to foreclose a mortgage which it 
held on its property situate in the counties 
of Putnam, Sullivan, and Linn, in the state 
of Missouri. Pending the proceedings, the 
defendant counties undertook to collect of 
the Burlington and Southwestern Railway 
Company taxes assessed against the same 
in the several counties named. Whereupon 
the receiver having in charge the property 
of said Burlington and Southwestern Rail- 
way Company filed what he termed an inter- 
vening petition, seeking thereby to restrain 
the defendant coimties from collecting the 
taxes. . By stipulation between the parties, 
this so-called intervening petition is to be 
treated as an original bill by the Bmrlington 
and Southwestern Railway Company against 

* [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the defendant counties of Putnam, Sullivan, 
and Linn. 

Mr. Hatfield, for plaintiff. 
Messrs. Eubanks, Barnett, Smith, and Eas- 
ley & Mullins, for defendant counties. 

Before DILLON, Circuit Judge, and KRB- 
KBL, District Judge. 

KREKEL, Disti-ict Judge. The plaintiff is 
a corporation organized under the laws of 
Iowa, and its object, as stated in the 4th ar- 
tide of its incorporation, is to locate, con- 
struct, maintain, suxd operate a railroad 
from the city of Burlington, Iowa, in a south- 
western direction, via Fort Madison, in Lee 
county, and Farmington, in Van Buren 
county, to a point on the state line on the 
most practicable route from Moulton, in Ap- 
panoose county, Iowa, to UnionviUe, in Put- 
nam county, Missouri; thence, by way of 
UnionviUe, on the most practicable route to 
the city of St. Joseph, in the coimty of Buch- 
anan, in the state of Missouri, and to such 
other points in the state of Missom'i or Kan- 
sas as may be determined by the board of 
directors. 

The Burlington and Southwestern Railway 
Company, on the 18th day of February, 1870, 
consohdated with the Iowa and Missouri 
State Line Railroad Company (another Iowa 
corporation), the consolidated company re- 
taining the name of the Burlington and 
Southwestern Railway Company. In the 4th 
article of the consolidated company, the ob- 
ject of the Incorporation is stated to be the 
construction of a raih-oad from the city of 
Burlington, Iowa, in a southw^tern durec- 
tion, via Farmington, in Van Buren county, 
to a point on the state line at or near Pleas- 
ant Plains, in the county of Decatur, in the 
state of Iowa; and from thence on the most 
practicable route through the state of Mis- 
souri to the town of Rulo, in the state of 
Nebraska; thence through Nebraska and 
Kansas to the town of Sheridan, on the Kan- 
sas Pacific Railroad. It woiild seem from 
this that the original project to construct the 
road by way of UnionviUe, in Putnam coun- 
ty, to St. Joseph, Missom-i, as indicated in 
the original act of incorporation of the Bur- 
lington and Southwestern Railway, was 
abandoned by the consohdated company, as, 
under the last project, the road is to stiike 
the state line of Missouri in Decatur coimty, 
Iowa— a county west of UnionviUe, in Put- 
nam county. 

A company known as the St Joseph and 
Iowa Railroad Company was incorporated in 
Missouri, under a charter dated January 22d, 
1857. In the Sdsectionj^f this charter the ob- 
ject of the company is stated to be. the con- 
struction of a railroad from the city of St. Jo- 
seph in the county of Buchanan, to such point 
on the boundary line of the state of Iowa, 
and intoi said state, as the board may select. 
"We have no indication in the charter as to 
the location of the road, except what may 



be inferred from the residence of the cor- 
porators who are to constitute the first board 
of directors. They resided in the counties 
of Buchanan, De Kalb, Andrew, Gentry, Da- 
viess, Harrison, and Mercer, the last county 
named being on the state line. Assuming 
that Mercer county was to be the point at 
which the St. Joseph and Iowa Railroad 
was to sti'ike the Iowa state line, and, as 
seen, the new line of the consolidated Bur- 
lington and Southwestern Railway Company 
was to cross the Missouri state line in Deca- 
tur county, Iowa, we have the line of the 
proposed roads meeting; for Decatur coun- 
ty, in Iowa, and Mercer county, in Missouri, 
are adjoining each other on the state line 
between Iowa and Missouri. This may ac- 
count for the change of line on the part of 
the consolidated Burlington and Southwest- 
ern Railway Compauy, and the di'opping of 
St. Joseph as a point, for if the St Joseph 
and Iowa Railroad Company build a road 
from St Joseph to the Iowa state line in 
Mercei' coimty, the consolidated company, 
building to the state Une in Decatur county, 
would thus obtain a connection with St. Jo- 
seph. 

The St. Joseph and Iowa Raih-oad Com- 
pany secured, by one of its charter provi- 
sions, aU the privileges and immunities 
granted to the Hannibal and St. Joseph 
Raih'oad Company, By the charter of the 
latter company, it had secm'ed aU the priv- 
ileges granted to the Louisiana and Co- 
lumbia Railroad Company. The stock of 
this last (the Louisiana and Columbia Rail- 
road Company) was, by the 24th section of 
its charter, exempted "from all state and 
county taxes." 

It is claimed by plaintiff, the Burlington 
and Southwestern Railway Company, that, 
by vii'tue of its pm'chase and consolidation 
with the St. Joseph and Iowa Railroad Com- 
pany, it has obtained for its Linneus branch 
exemption from taxation, and that, there- 
fore, the counties of Putnam, SuUivan, and 
Linn, through which the Linneus branch 
runs, cannot impose taxes thereon. 

In order to determine this, it becomes nec- 
essary to ascertain what rights were ac- 
quired by the Bmrlington and Southwestern 
Railway Company in its pm*chase and con- 
solidation of and with the St. Joseph and 
Iowa Railroad Company. So .far as the tes- 
timony in the case shows, the St. Joseph 
and Iowa Railroad Company never located 
or commenced the construction of any road 
under its charter. This being the case, the 
question arises whether, in that condition, 
it could avail itself of the so-called branch 
act of March 21st 1S68, which provides that 
"any railroad company in this state author- 
ized by law to- build branches, and wishing 
to avail themselves of the provisions of this 
act shall, by its board of directors, pass 
and cause to be entered upon its records a 
resolution setting forth such desire, and des- 
ignating the name under which the branch 
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shall lie built, its point of intersection with 
its main line, and tlie general course." It 
would seem that, so long as a company has 
not located its main line, it cannot, in the 
very nature of things, establish a branch; 
for how can it name the intersection with 
the main line when no main line exists? 
It may be that the St Joseph and Iowa Rail- 
road Company had in fact located its main 
line before it undertook to establish "the 
central north branch of the St Joseph and 
Iowa Railroad Company," but there is no 
evidence in the case showing it 

If, then, the St Joseph and Iowa Raihroad 
Company had no legally established branch, 
the Bm-lington and Southwestern Railway 
Company could not acquire rights in such un- 
der its piurchase and consolidation of and 
with the St. Joseph and Iowa Raih-oad Com- 
pany. So far as the testimony in the case 
shows, the St Joseph and Iowa Raikoad 
Company did nothing but make the best of 
its charter privileges, and even of such as it 
might have acquired \mder its rights to es- 
tablish branch roads, had it put itself in a 
condition to establish branches. The exemp- 
tion from taxation is claimed by plaintiff on 
the assumption of a legally established 
branch on the part of the St Joseph and 
Iowa Railroad Company prior to the sale 
and purchase, and no such branch havinsr 
been established, it cannot maintain its 
claim. 

But assuming a branch road to have been 
established, can plaintifE claim exemption of 
taxation under the facts and chrcmnstances 
shown at the trial? At the time of the sup- 
posed establishment of the central north 
branch of the St. Joseph and Iowa Railroad, 
there existed, and had existed for some time, 
a railroad company, organized imder the 
general laws of the state, known as the 
North Missouri Central Railroad Company, 
engaged in the building of a railroad from 
Linneus, in Linn county, to Laclede, on the 
Hannibal and St Joseph Railroad. This 
company extended the line of its road north 
through the counties of Linn. Putnam, and 
Sullivan. It had expended upwards of $80,- 
000, mainly in the building of the road south 
from Linneus, but had made and paid for 
surveys north from Linneus on the line of 
the extension. "While engaged in the build- 
ing of the road spoken of, the company sold 
and conveyed its property, rights, and fran- 
chises to the St Joseph and Iowa^Raih*oad 
Company. This company afterwards sold 
all its property, rights, and franchises, as be- 
fore stated, to the Burlington and South- 
western Railway Company, which built and 
is now operating its road upon a portion of 
the line located and partly constructed by 
the North Missom*i Centi'al Eaih'oad. It is 
claimed by the Bm-lington and Southwest- 
ern Railway Company that, by virtue of the 
pm'cbase which the St. Joseph and Iowa 
Railroad Company made of the North Mis- 
som'i Central Raih-oad, the North Missouri 
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Central Railroad Company was extin- 
guished, and that they built their road south 
from Unionville imder and upon the location 
of the branch established by the St Joseph 
and Iowa Railroad Company, whose rights, 
including the branch, they had acquired. 

Let us see. We find the North Missouri 
Central Railroad Company engaged in build- 
ing a raih-oad under the general law of the 
state, having and claiming no exemption 
from taxation. Another company (assmn- 
ing such company to have had exemption 
fi-om taxation) establishes a branch road 
over the same tei-ritory, and, after having 
done so, becomes the pui-chaser of the road 
in com'se of construction— can it,' after com- 
pleting the same, transfer its exemption to 
the road purchased, and thus escape taxa- 
tion? It certainly cannot The Bm-hng- 
ton and Southwestern Railway Company, by 
its pxu-chase of the St. Joseph and Iowa Rail- 
road, including the North Missouri Central 
Railroad, acquired the rights and privileges 
of the North Missouri Centi-al Railroad 
Company, of part of which it availed itself, 
By so doing it subjected itself to the obliga- 
tions and liabilities the North Missom-i Cen- 
ti-al Railroad Company was under, among: 
them the payment of taxes. The Bm-iing- 
ton and Southwestern Railway Company,, 
by locating its road over the ah-eady estab- 
lished line of the North Missouri Centi-all 
Raili-oad, and availing itself of the work im 
the way of construction already done thereon, 
lost its claim to exemption, if it had such. It 
voluntarily mixed its own property claimed to- 
be exempt with property undoubtedly subject 
to taxation. It therefore lost, or abandoned, 
all right to insist on exemption, even if it 
had such a right If it had not purchased" 
the North Missom-i Central Railroad, an^ 
built, as claimed, its independent Linneus- 
branch, that branch might have had a com- 
petitor in the road pm-chased, which the law 
favors rather than discom-ages. 

So far as consolidations of railroads in 
Missouri are concerned, the act of March 
24th, 1870, prohibits them when done for the 
purpose of avoiding competition, and pro- 
vides that "It shall not be lawful for roads 
to consolidate, in whole or in part, when by 
so doing it will deprive the public of the ben- 
efit of competition between said roads;" 
and further declares all such consolidations 
void, and gives parties injm-ed by such con- 
solidations the right to sue for damages. 

The right of exemption in this case is: 
claimed "as the successor of and owner by 
pm-chase and consolidation of the property,, 
rights, privileges, and franchises of the St 
Joseph and Iowa Railroad Company." If 
claimed by consolidation, there is scarcely 
room for doubt as to the liability of the con- 
solidated Linneus branch for taxes. Re- 
specting the daim for exemption on account 
of both purchase and consolidation made in 
the bill, it may be said there is. nothing in 
the testimony from which it could be in- 
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ferred tliat consolidation was intended, and 
lience no sti-ess is laid in arriving at the re- 
sult on wbat is said in the pleading about 
consolidation. 

The conclusions arrived at are; 1. That 
the St. Joseph and Iowa Kailroad Company, 
iaving failed to locate its main line, could 
not establish a branch, and tiat the Burling- 
ton and Southwestern Railway Company, by 
its purchase of the St Joseph and Iowa Bail- 
road, acquired no right dependent on the ex- 
istence of a supposed branch. 

2. That if a location of a main line of road 
liad been made by the St. Joseph and Iowa 
Kailroad Company, and said company, after 
the estabUshing of the branch road, pur- 
chased the North Missouri Centi-al Railroad, 
a railroad subject to taxation, any exemption 
which might have been claimed for the 
toranch road cannot be made available to 
avoid liability for taxation of the pin-chased 
Toad. 

3. That the Bm-Iington and Southwestern 
Railway Company acquired no greater right 
"by the purchase of the St. Joseph and Iowa 
Railroad than that company had itself, and 
that by the location and construction of its 
Ijinneus branch over the line of the North 
Missouri Genti-al Railroad it lost any right 
it might have had to a claim of exemption if 
it had constructed an entire independent 
l)ranch line. 

For these reasons plaintiff's bill is dis- 
missed, and the temporary injunction dis- 
:solved. 

DILLON, Circuit Judge. I concur in the 
result reached by my Brother Krekel. I 
have no doubt that the Bm'lington company 
Is liable to taxation upon its road and prop- 
erty in the state of Missom*i. Without ex- 
amining or questioning the grounds stated 
"in the foregoing opinion, I place my judg- 
ment upon the provisions of section 2 of the 
act of the general assembly of the state of 
3fissouri approved March 24th, 1S70. 

The Burlington company (an Iowa corpora- 
tion) acquired its rights in Missouri under 
the act of the legislature of March 24th, 1870. 
It must take those rights cum onere. Those 
Tights were acquired and are held imder this 
act, which expressly provides that "such 
part of its raih'oad as is within this state 
-shall be subject to taxation." The 2d section 
of the above-named act, so far as applicable 
to the question here presented, is as follows: 

"Any railroad company organized in pur- 
suance of the laws of this or any other state, 
or of the United States, may lease or pur- 
chase an or any part of a railroad, with all 
of its privileges, rights, franchises, real 
<8state, and other property, the whole or a 
part of which is in this state, and construet- 
■ed, owned, or leased by any other company, 
if the lines of the road or roads of said com- 
panies are continuous or connected at a point 
■either within or without this state, upon such 
terms as may be agreed upon between said 



companies respectively; or any railroad com- 
pany duly incorporated and existing imder 
the laws of an adjoining state of the United 
States may extend, construct, maintain, and 
operate its railroad into and through this 
state, and for that pui'pose shall possess and 
exercise aU the rights, powers, and privileges 
conferred by the general laws of this state 
upon railroad coi-porations organized there- 
under, and shall be subject to all the duties, 
liabilities, and provisions of the laws of this 
state concerning raih-oad corporations as 
fuUy as if incorporated in this state: pro- 
vided, that no such aid shall be furnished, 
nor any purchase, lease, sub-letting,' or ar- 
rangements perfected, until a meeting of the 
stockholders of said company or companies 
of this state, party or parties to such agree- 
ment, whereby a railroad in this state may 
be aided, purchased, leased, sub-let, or af- 
fected by such arrangement, shall have been 
called by the directors thereof, at such time 
and place and in such manner as they shall 
designate, and the holders of a majority of 
the stock of such company, in person or by 
proxy, shall have assented thereto, or until 
the holders of a majority of the stock of such 
company shall have assented thereto in writ- 
ing, and a certificate thereof, signed by the 
president and secretary of said company or 
companies, shall have been filed in the of- 
fice of the secretary of state; and provided, 
further, that if a railroad company of an- 
other state shall lease a railroad, the whole 
or a part of which is in this state, or make 
arrangements for operating the same as pro- 
vided in this act, or shall extend its railroad 
into this state or through this state, such 
part of said railroad as is within this state 
shall be subject to taxation, and shall be sub- 
ject to all regulations and provisions of law 
governing railroads in this state; and a cor- 
poration in this state leasing its road to a 
corporation of another state shall remain 
liable as if it operated the road itself; and 
a corporation of another state being the les- 
see of a railroad in this state shall likewise 
be held liable for the violation of any of the 
laws of this state, and may sue and be sued, 
in aU cases and for the same causes, and in 
the same manner, as a corporation of this 
state might sue or be sued, if operating its 
own road; but a satisfaction of any claim or 
judgment by either of said corporations shall 
discharge the other; and a corporation of 
another state being the lessee, as aforesaid, 
or extending its railroad, as aforesaid, into 
or through this state, shall establish and 
maintain an office or offices in this state, at 
some point or points on the line of the road 
so leased or constructed and operated, at 
which legal process and notice may be served 
as upon railroad corporations of this state." 
The true construction of this act (section 
2) is that, if the foreign railroad company 
comes into Missouri by virtue of flje au- 
thority therein conferred, and either extends 
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Its own road into this state, or leases, or 
operates, or purchases a road in this state, 
it shall do so only on condition of being sub- 
ject to taxation. The word "purchase," it is 
true, is not used in this particular clause, but 
it cannot be supposed, looking at the whole 
section and its object, that the legislature 
meant to say to a foreign corporation, if you 
lease a road which is exempt from taxation, 
you must pay taxes, or if you arrange to 
operate such a road, you must pay taxes, but 
if you purchase such a road, you need not 
pay taxes. 
BiU dismissed. 



BURLINGTON, C. E. & M. RY. CO. (TAY- 
LOR T.). See Case No. 13,783. 



Case Ko. 3,170. 

BURNAP T. ALBERT et al. 

[Taney, 244.]^ 

Circuit Court, D. Maryland. April Term, 1855. 

Malicious Prosecution— Probable Cause— Mal- 
ice— Acts OF Counsel— Ratification — ^Advice 
op Counsel. 

1. ]ji an action to recover damages "sustained, 
by an alleged unfounded and malicious suit in 
equity, the plaintiff must show, not only a want 
of probable cause, but also a malicious intent 
on the part of the complainants in that suit. 

[See note at end of case.] 

2. The want of probable cause would be evi- 
dence of malice, to be weighed by the jury in 
connection with the other evidence in the cause. 

3. Where, in the progress of a cause, a writ 
of ne exeat was obtained against the defendant, 
and he was imprisoned thereunder, without 
probable cause, and through malice on the part 
of the counsel of the plaintiffs in that action, 
they will not be held responsible for such acts 
of their counsel, unless directed by them, nor 
for the motives by which they were governed. 

4. But if such plaintiffs afterwards refused 
to stay the proceedings, or discharge the party 
from imprisonment, from the desire to obtain 
thereby, unjustly, any pecuniary advantage to 
themselves, and knew or believed, at the time of 
their refusal, that such proceedings and im- 
prisonment had been procured maliciously, and 
without any probable cause, then they would 
be liable. 

5. If, however, in refusing to interfere, they 
were_ actuated by honest motives, seeking and 
desiring, by legal means, to recover money 
which they believed to be due to them, and 
were guided by their counsel, whom they be- 
lieved to be trustworthy, then they would not 
be liable. 

The plaintiff [Francis Burnap], a citizen of 
the state of Illinois, instituted this action 
against the defendants [Augustus J. Albert, 
William J. Albert, and John R. Moore], on 
the 1st of May 1854, to recover damages al- 
leged to have been sustained by him, in his 
profession as a lawyer, by an alleged ma- 
licious and imfounded suit in chaneei-y, 
brought in the state of Illinois by the defend- 
ants, against the plaintiff, as assignee in 

^ [Reported by James Mason Campbell, Esq.. 
and here reprinted by permission.] 



trust for the benefit of defendants and oth- 
ers, of certain choses in action of one Miller; 
and also by reason of the imprisonment of 
the plaintiff, during the progress of that 
cause, under a writ of ne exeat. 

Brown & Bmne, for plaintiff. 
J. M. CampbeU, for defendants. 

TANEY, Circuit Justice. 1. The plaintiff, is 
not entitled to maintain this action, unless 
the proceedings of which he complains were 
without probable cause, and also malicious on 
the part of the defendants; but the want of 
probable cause would be evidence of malice, 
to be weighed by the jury in connection with 
the other evidence in the case. 

2. If the jmy find that Miller, being in- 
debted to the defendants and others, assigned 
his property to the plaintiff, in trust for his 
creditors, there was probable cause for insti- 
tuting the suit mentioned in the declaration; 
and no action will lie against the defendants 
for the institution of the suit 

3. If the ne exeat which was afterwards 
obtained, and the imprisonment of the plain- 
tiff, were procm*ed by Mai-sh, or Marsh & 
White, without probable cause, and from 
malice to the plaintiff, the defendants are 
not responsible in this action, for these ?cts 
of their counsel, unless directed by them, nor 
for the motives by which they were governed, 

4. But if the defendants afterwards refused 
to stay these proceedings, or discharge the 
party from imprisonment, from the desire to 
obtain thereby, unjustly, any pecuniary ad- 
vantage to themselves, and knew or believed, 
at the time of their refusal, that such pro- 
ceedings and imprisonment had been pro- 
eiured maliciously and without any probable 
cause, then they are liable to this action. 

5. If, however, in refusing to interfere, 
they were actuated by honest motives, seek- 
ing and desiring, by legal means, to recover 
money which they believed to be due to 
them, and were guided in their course by the 
advice of counsel, whom they believed to be 
trustworthy, then this action cannot be main- 
tained. The plaintiff, being called, made de- 
fault. Judgment of nonsuit. 

[NOTE. To maintain an action for malicious 
prosecution the plaintiff must allege and prove 
malice and want of probable cause. Wheeler 
V. Nesbitt, 24 How. (65 U. S.) 544; Stewart v. 
Sonneborn, 98 U. S. 187; Blunt v. Little, Case 
No. 1,578; Wiggin v. Coffin, Id. 17,624; Preston 
V. Cooper. Id. 11,395; Zantzinger v. Weightman, 
Id. 18,202; Munns v. Dupont, Id. 9,926; Castro 
V. De Uriarte, 16 Fed. 93; Murray v. McLane, 
Case No. 9,964. Malice may be implied from 
want of probable cause. Wheeler .v. Nesbitt, 
supra; Tiblier v. Alford, 12 Fed. 264. But see 
Johnson v. Ebberts, 11 Fed. 129. Probable 
cause is a reasonable ground of suspicion sup- 
ported by circumstances sufficiently strong in 
themselves to warrant a cautious man in the 
belief that the person accused is guilty of the 
offense with which he is charged. Munns v. 
Dupont, supra; Wilmarth v. Mountford, Case 
No. 17,774. Failure to recover in a suit does 
not necessarily establish that the action was 
vexatious or unfounded. Ray v. Law, Id. 11,- 
592. The question of probable cause is for the 
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court: that of malice for the jury. Stewart v. 
Sonneborn, supra; Johnson v. Ebberts, supra; 
U. S. V. McHenry, Case No. lo.GSl. The al- 
leged malicious prosecution must have been de- 
termined before suit will lie. Barrell v. bi- 
monton, Id. 1,041; McOracken v. Covington 
Citv Nat. Bank, 4 Fed. 602; Wheeler v. Nes- 
bitt, supra. A suit for malicious prosecution lies 
only in cases where a legal prosecution has been 
carried on without probable cause; hence will 
not lie bv a marine for imprisonment by his 
commander. Dinsman v. Wilkes, 12 How. (o3 
TJ. S.) 401. Corporations are liable for ma- 
licious prosecution. Copley v. Grover, etc., S. 
M. Co., Case No. 3,213.] 



BURNAP (FBL-LOWS v.). See Case No. 4,- 
721. 



Case 3Sro. 2,171. 

In re BURNELL. 

[7 Eiss. 275;' 14 N. B. E. 498; 9 Chi. Leg. 

News, 84; 3 Cent. Law J. 730; 22 Int. 

Bev. Rec. 386.] 

District Court, E. D. Wisconsin. Sept., 1876. 

Fees op Marsh ai.s— Service of Okdek and Pe- 
TiTiox — Disbursements — Kot Entitled to 
Commission on Property. 

1. An order to show cause issued on a cred- 
itor's petition in bankruptcy, provided that a 
copy of the petition should be served with a 
copy of the order. Held, that the marshal was 
entitled to a fee for the service of each, even 
though they were served at the same time. 

[Cited, but not followed, in Re Hellmar, Case 
No. 6,342.] 

2. Section 829 of the Revised Statutes, pro- 
viding that the marshal shall be allowed "for 
disbursing money to jurors and witnesses and 
for other expenses two per centum," held not to 
be limited to expenses of court. 

3. The marshal is not entitled to an allowance 
for the custody of property by way. of commis- 
sions on its value. In re Johnston [Case No. 
7,422] commented on. 

[In banto-uptcy. Taxation of costs in the 
matter of Burnell Bros.] In the bill of fees 
rendered by the marshal in this case, he 
included the following items: For serving 
creditor's petition on the two bankrupts, two 
dollars each; commission on disbursements 
at two per cent, thirty-eight cents, and com- 
mission on value of stock seized and held by 
him, thirty dollars and ten cents. In the 
taxation of costs the clerk rejected each of 
these items and the marshal appeals. 

DYER, District Judge. Item One. The 
view taken by the clerk upon this item was, 
that as the order to show cause issued on the 
ci-editor's petition provided that a copy of 
the petition be .served with a copy of the or- 
der, and as a copy of the petition must neces- 
sarily be served at the same time with the 
order, the service of the petition was part of 
the service of the order, and that it was but 
one service, and therefore but one fee for the 
service of both papers should be charged. 
There is a good deal of force in this ruling, 

' [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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but I incline to the opinion that it is too 
strict 

General order No. 301 in bankruptcy, pro- 
vides that "the fees of the marshal shall be 
the same as are allowed for similar sei-vices 
by the fee bill in section 829 of the Revised 
Statutes, as modified by section 5126," etc. 
Section 829, Rev. St, provides that the mar- 
shal will receive "for service of any warrant,, 
attachment, summons, capias or other writ, 
except execution, venii-e, or a summons or 
a subpoena for a witness, two dollars for 
each person on whom service is made." The 
service of an order to show cause is not men- 
tioned either in general order No. 30, nor in 
section 829, nor in section 5126, of the Re- 
vised Statutes. There is no express provi- 
sion prescribing fees for services of either 
an order to show cause, a creditor's petition, 
or an adjudication in bankruptcy; yet it is 
required by statute that each of these papers 
be served, and they must be served by the 
marshal when placed in his hands for that 
purpose. Section 5025 requires not only that 
a copy of the order to show cause "shall be 
served on the debtor by delivering the .same 
to him personally, or leaving the same at his 
last or usual place of abode," but it requires 
fm-ther, 'that the petition shall be similarly 
served. The service of two distinct papers 
is thus made necessary by express word,s of 
the statute. 

It is not disputed that a charge for the 
service of an order to show cause is allowable 
as a service similar to such as is allowed in 
.section 829, and that the right to make such 
charge rests upon a consti-uction of the stat- 
ute in connection with order No. 30. Since 
it is essential that the petition as well as the 
order to show cause be served, is it not as 
accurate to say that the service of the peti- 
tion is an act similar to those enumerated in 
.section 829, as to say that the service of an 
order to show cause is such act? Since the 
statute expressly requires service of the peti- 
tion, I do not regard the fact that the order 
to show cause provides that a copy of the pe- 
tition be served, as very material, even as 
beai-ing upon the point that the service of 
both the order and petition constitutes but 
one service. To make the commencement 
of bankruptcy proceedings valid and com- 
plete, where the debtor can be found or his 
place of residence be ascertained, both the or- 
der to show cause and the petition must be 
served, and returns of each service must be 
made. In the view I take of the question, I 
shall allow the charge for the service of peti- 
tion, which was rejected by the clerk. 

Item Two. Section 829 of the Revised 
Statutes provides that the marshal be al- 
lowed "for disbursing money to jurors and 
witnesses and for other expenses, two per 
centum." The marshal charged this per 
centum on his disbm-sements in this case, 
and the clerk disallowed it on the gi'ound 
that money paid to jmrors and witnesses con- 
stitute expenses of the com-t and so that the 
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words "other expenses," in the clause in sec- 
tion 829, giving to the marshal his per cent- 
tun, must be held to mean com*t expenses 
only. But disbursements to witnesses may 
not, accurately spealdng, be expenses of the 
court Moreover, section 829 is a general 
fee bill, prescribing generally the fees to be 
chai'ged by the marshal, and, I do not see 
how the com:t can restrict by construction, 
the terms of the clause in question, and limit 
them in their meaning to expenses of court. 
I think the item should be allowed. The 
same point was so ruled in Re Johnston 
[Case No. 7,422], ■ 

Item Three. I think that the item of thir- 
ty dollars and ten cents charged as com- 
mission on the value of the property seized 
and held by the marshal, was properly dis- 
allowed. General order No. 30 provides that 
the marshal shall receive "for each horn* ac- 
tually and necessarily employed in personal 
attention in taking care of bankrupt's prop- 
erty, one dollar;" and "no other allowance 
to be made for custody of property, except 
for actual disbursements, which shall, ih all 
cases, be passed upon by the court." This 
would seem to settle the question, as there 
appears to be here an express limitation up- 
on the amount of compensation to be paid to 
the marshal, for custody of the property. 
But he claims, upon the application to the 
case of certain provisions of section 829, and 
upon a ruling of Judge Blatchford in Re 
Johnston [supra] that he is entitled to these 
commissions; and even admitting that al- 
lowances for custody of property are limited 
by order No. 30, it is still claimed that this 
compensation should be allowed for the sei- 
zure necessarily made, and its incidents of 
risk and responsibility, and that the service 
is similar to that rendered by the marshal 
in admiralty, in regard to property which 
comes into his hands under an attachment 
in rem. If there is any where any support 
for this claim, it is in a provision of section 
829, which provides that "when a debt or. 
claim in admiralty is settled by the parties, 
without a sale of the property, the marshal 
shall be entitled to a commission of one per 
centum on the first five hundred dollars of 
the claim or decree, and one-half of one per 
centum on the excess of any sum thereof 
over five hundred doUars; provided, that 
when the value of the property is less than 
the claim, such commission shall be allowed 
only on the appraised value thereof." 

In the Case of Johnston, supra, the mar- 
shal was allowed commissions at the rates 
named in this clause of section 829, upon 
moneys collected and received by him as 
proceeds of the estate; Judge Blatchford 
holding the service thus rendered by the 
marshal to be similar in that case, to the 
service rendered in admiralty, for which 
compensation is given by the provision of 
section 829, before cited. In that case, the 
marshal further charged commissions for cus- 
tody of property, and also commissions on 



the value of the same property. It would 
seem from the opinion of the court, that the 
first of these charges was disallowed as for- 
bidden by general order No. 30, and that the- 
second charge, viz.: commissions on value of 
property was allowed at the rates prescribed 
in the provision before referred to, in section 
829. With great respect to the learned judge 
who so ruled, I do not perceive how the dis- 
allowance of the first of these two items, 
and the allowance of the other, can be con- 
sistently upheld. Without either adopting 
or declining to adopt, even upon simUar 
facts, the rulings of the court, in that case, 
by which commissions on moneys and the 
value of property were allowed to the mar- 
shal, it is sufficient to say that the Case of 
Johnston so radically difEers from the case- 
at bar, that the former can hardly be regard- 
ed as an authority upon the question pre- 
sented. For it must be observed that in. 
that case, the affairs of the bankrupt's es- 
tate had been settled, and the property was- 
returned to the bankrupt, subject to the pay- 
ment of the fees of the marshal. This be- 
ing the fact In that case, the court adopted 
an analogy between that case and the case 
contemplated by the clause cited from sec- 
tion 829, where "the debt or claim in ad- 
mu:alty is settled by the parties without the- 
sale of the property." The analogy drawn 
by Judge Blatchford, as will be seen, was- 
made to depend upon the disposition of the 
controversy by settlement, which was made 
by the parties. la the case at bar, there 
was no such settlement. It is the ordinary 
ease of seizure of property by the marshal^ 
delivery of the property to the assignee up- 
on his appointment, and the continued prog- 
ress of the proceeding, according to the 
usual forms and methods prescribed by law. 
The case in this particular comes so far 
short of that contemplated by section 829, 
and there is such failin-e of analogy, that 
the claim of the marshal to these commis- 
sions cannot be sustained. 



BtJRNBLIi (GAMFRAJSTQUB v.). See Cas& 
No. 2,342. 
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Case No. 2,17S. 

In re BURNETT. 

[6 Chi. Leg. News, 366.] 

District Court, N. D. Illinois. July, 1874. 

Chattel Mortgage— How Acknowledged— Pos- 
session BY Mortgagee — ^Effect on Defective 
Acknowledgment. 

1. A chattel mortgage by a resident of the 
city of Chicago may now be acknowledged be- 
fore any justice of the peace for that city; it is 
no longer necessary that he he of the same 
election district with the mortgagor. 



BURNETT (Case No. 2,172a) 

2. Possessiou taken by the mortgagee before 
the rights of any other party had attached cures 
any inegularity in the acknowledgment. 

In banki-uptey. This was a petition by Pe- 
ter L. Groot, a creditor, as holder of certain 
notes amoimting to $3,000, and interest, se- 
cured by chattel mortgage on the property of 
the bankrupts, Evan Burnett & Evan Bur- 
nett, Jr., -which, by consent of parties, had 
been sold by the assignee, and the proceeds 
hrought into court to be distributed among 
creditors, according to priority. The petition 
prays payment in full out of the fund in 
■court, by reason of the lien of the chattel 
mortgage, dated and acknowledged Dec. 11, 
1872, and which had been didy recorded. 
The assignee objected that the chattel mort- 
gage was void, it having been acknowledged 
before Justice Van't Woud, who did not re- 
side in the same election disti-ict with the 
mortgagor. [Prayer of petition granted.] 

The Revised Statutes of Illinois provided 
that no mortgage of personal property shall 
be valid as against the rights and interests 
of any third person or persons, unless posses- 
sion of such personal property shall be de- 
livered to and remain with the mortgagee, or 
the said mortgage be acknowledged or re- 
corded as hereinafter provided; and "any 
mortgagor of personal property may acknowl- 
edge such mortgage before any justice of the 
peace in the justice's district in which he 
may reside," etc. And the new constitution 
of 1870 (section 28) provides that "all justices 
of the peace in the city of Chicago shall be 
appointed by the governor, « * * and for 
such districts as are now, or shall hereafter 
"be, provided by law." 

James Law, for petitioner. 
Forrester & Beem, for assignee. 

BLODGETT, District Judge. I do not think 
the objection well taken, for the reason that 
the mortgagee had taken possession before 
any other person had acquired any lien or- 
vested right, and, therefore, the irregularity 
in acknowledging the mortgage is not mate- 
rial. But there is certainly room for grave 
doubt whether there is any such defect in the 
execution of this mortgage as is claimed. By 
the statute of this state (Rev. St tit "Chattel 
Mortgages," § 2, it is provided that chattel 
mortgages to be valid must be acknowledged 
hefore a justice of the peace of the district 
where the mortgagor resides. And the su- 
preme court of this state held, in 26 HI. 431, 
that this means the same election district. 
But by the new constitution of this state, 
and the laws in force at the time this mort- 
gage was made, the justices of the peace of 
this city were appointed by the governor, and 
no special districts within the city are allot- 
ted or assigned any particular justice. It 
therefore seems to me, an acknowledgment 
of a chattel mortgage before any justice of 
the peace residing in the city, by a mort- 
gagor residing in the city, must be held to be 
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a substantial compliance with this law. The 
city is, to all intents and purposes, the dis- 
trict of the justice. If this were not the rule, 
it would be practically impossible for many 
persons living in the city to give a chattel 
mortgage on their properly. It is well known 
that almost all the offices of the justices of 
the peace in this city are situated within a 
small radius, and near the central portion of 
the city, and as many of the wards and elec- 
tion districts in the outskirts of the clfy are 
entirely without any justice of the peace, 
how would it be possible for persons liv- 
ing there to make a chattel mortgage which 
could be of any value or validity? For these 
reasons I do not consider this objection to 
the mortgage well taken. And if this mort- 
gage was properly acknowledged, or, in other 
words, was a valid mortgage, then the mort- 
gagor had the right to take possession in case 
of default, without regard to his knowledge 
of the solvency or insolvency of the maker. 
It appearing that Groot, the petitioner, is a 
bona fide holder for value, the order will be, 
that the assignee pay his claim in full from 
the pi:oceeds of the sale of the mortgaged 
property now in his hands. 



BURNETT (UNITED STATES v.). 
No. 14,689. 



See Case 



Case "No. 2,V72q,. 

BURNETT V. WYLIE. 

[Hempst 197.]^ 

Superior Court, D. Arkansas. July, 1832. 

Action on Pesal Bond— Pleading. 

1. In an action on a penal bond, the plaintiff 
must assign or suggest on the record breaches 
of the condition, and judgment rendered with- 
out doing so is erroneous. 

2. Breaches may be assigned either in the 
declaration or replication, when performance is 
pleaded or suggested on the record. 

Appeal from the Chicot circuit com-t. 

[At law. Action upon a bond. Judgment 
was rendered for plaintiff in the comt below 
on defendant's demurrer to the declaration, 
and defendant appealed. Reversed.] 

Before JOHNSON, ESKRIDGE, and 
CROSS, Judges. 

OPINION OF THE COURT. This is an 
action of debt, brought by Wylie against 
Bm-nett, in the Chicot circuit court upon the 
following obligation, and condition annexed: 
"Know all men by these presents, that we, 
John J. Bowie, as principal, and Wm. B. Pat- 
ton and Moses Bm-nett, as seciu-ities, are held 
and firmly bound unto Edward Wylie in the 
sum of seven hundred dollars lawful money 
of the United States, to be collected of, as on 
the following conditions, namely: Whereas 
the said Bowie has this day bargained and 

* [Reported by Samuel H. Hempstead, Esq.] 
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sold unto the said Wylie seven hundred acres 
of Spanish confirmed land claims; now, if the 
said Bowie should make good and sufficient 
title to him, the said Wylie, to the aforesaid 
land, then in that case the above obligation 
is to be void, otherwise to remaiE^ in full 
force." "Which writing is by oyer made 
part of the record. The defendant in the 
coiurt below, having by consent withdrawn 
his pleas of payment, waived oyer of the 
writing declared on, and filed a general de- 
mui-rer to the declaration, which was by the 
court overruled, and judgment rendered 
against him for seven hundred dollars and 
costs, has appealed to this court. 

The principal ground of error relied upon 
by the counsel for the appellant is, that the 
plaintiff in the com-t below failed to assign 
breaches of the condition of the writing ob- 
ligatory on which the action is founded, and 
that judgment was rendered without a writ 
of incLuiry, or the intervention of a jinry. 
Our legislature, at its last session, adopted 
and re-enacted the statute of William HI. c. 
11, § 8, under the title of "An act concerning 
suits on penal bonds and other writings un- 
der seal." This statute has also been long 
since re-enacted in the states of New York, 
Virginia, and Kentucky. The adjudications, 
then, in England and in those states, upon 
this statute, will be regarded by this court 
as high authority. In the case of Van 
Benthuysen v. De "Witt, 4 Johns. 213, the su- 
preme com-t of New York say: **In suits on 
bonds for the performance of covenants, it 
is compulsory on the part of the plaintiff to 
assign breaches, and have his damages as- 
sessed; and when breaches are assigned, the 
jury at the trial must assess damages for 
such breaches as the plaintiff shaU prove; 
otherwise the verdict is erroneous, and a 
venire facias de novo will be awarded. 5 
Term R. 636; 2 Gaines, 329; 2 WUs. 377. It 
is now settled in England, New York, Vir- 
ginia, and Kentucky, that in debt on bonds, 
with a condition for doing anytliing else, ex- 
cept the payment of a gross sum of money, 
or the appearance of a defendant in a bail 
bond, the plaintiff is boimd to suggest 
breaches, either in his declaration, replica- 
tion, or on the roll or record." 1 Saund. 58, 
note 1 by WiUiams; 2 Saund. 187; Collins 
V. Collins, 2 Bm-rows, 820; 5 Term R. 538; 8 
Term R. 126; 2 Hen. & M. 446; 1 Bibb, 242. 
The learned editor of Johnson's Reports, in a 
note to the case before mentioned of Van 
Benthuysen v. De Witt (2d Ed.), lays down 
the law on this subject, which entirely ac- 
cords with om* own views. He says; "The 
plaintiff may assign breaches (either one or 
more) in his declaration, or he may leave the 
assignment to be made afterwards in conse- 
quence of the plea; as if the defendant 
pleads performance of the covenant, the 
plaintiff may set forth his breaches in his 
replication; or where the defendant pleads 
non est factum, or judgment be given against 
him on demm-rer, nil dicit, or confession, 



and the plaintiff has not assigned breaches- 
in his declaration, he may, notwithstand- 
ing, suggest breaches on the record; and 
the suggestion may be made as well be- 
fore as after the entry of the judgment 
The judgment to be elatered Is to recover- 
the penalty of the bond, nominal dam- 
ages, and costs; and if judgment be en- 
tered for the damages assessed by the jm-y,. 
it is so far erroneous, and will be revers- 
ed as to the damages, and the execution, 
is of course to levy the amount of the judg- 
ment, but is indorsed to levy only the dam- 
ages assessed for the breaches of covenant, 
together with the costs." In support of 
these positions, numerous authorities are- 
cited. If, then, the present action is found- 
ed on a penal bond for the performance of 
any thing else than the payment of a gross- 
sum of money, or the appearance of the de- 
fendant in a bail bond (and it is clearly not 
for either of these), it was incumbent on the- 
plaintiff, after the demurrer to his declara- 
tion had been overruled, to assign or suggest 
a breach or breaches of the covenant con- 
tained in the condition of the obligation de- 
clared on, and have the damages assessed 
by a jury upon a writ of inquiry; and for 
his failure to proceed in this manner, we are- 
clearly of opinion that the judgment is er- 
roneous, and must be reversed. 

It has been argued by the counsel for the- 
plaintiff with great earnestness and zeal, 
that this is not an action brought upon a 
penalty for non-performance of an agreement 
or covenant contained in any indenture, deed,, 
or writing. By inspecting the writing ob- 
ligatory, as set out upon oyer, it is manifest 
that it is a penal bond for the conveyance,, 
by a good, sufficient title, of seven himdred 
acres of Spanish confirmed land claims. To- 
illustrate this proposition by reasoning would 
seem to be difficult, since it appears to us t6' 
be self-evident. The language used is clear,, 
plain, and unambiguous. The obligors bind 
themselves to pay to the plaintiff seven hun- 
dred dollars, conditioned to be void if one of 
them should make to the plaintiff' a good and 
sufficient titie to seven hundred acres of 
Spanish confirmed land claims which he had 
that day bargained and sold to the plaintiff, 
otherwise to remain in' force. The plain in- 
tention of the parties to this conti-act is to- 
secure by a penalty, namely, seven hundred 
dollars, the conveyance, by a good titie, of 
seven hundred acres of Spanish confirmed 
land claims. Let us advert to the condition! 
of the bond on which the action was brought 
in the case of Ramsey v. Matthews, 1 Bibb, 
242. It is in these words: "The condition- 
of the above obligation is such, that whereas- 
fhe above-named Ramsey has hk'ed two ne- 
groes of the said Matthews for one year, and 
for one hundred dollars each, to be paid at 
the end of the year, and to find said negroes 
in clothing, &c., pay then* taxes, and return 
said negroes at the end of the year to the 
said Matthews; now if the said Ramsey 
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■does and shall well and truly pay, do, and 
perform, &c., tlien this obligation to he void." 
How or in what particular does the condi- 
tion differ from the condition of the bond 
before the court? The condition of the 
present bond is: "Now, if the said Bowie 
■should make a good and sufficient title to 
Tiim, the said Wylie, to the aforesaid land, 
namely, seven hundred acres of Spanish con- 
firmed land claims, then the above obliga- 
tion to be void." Thei-e is no substantial 
difference in these two bonds; and Judge 
Ti'imble and the whole court held that the 
obligation in the ease of Ramsey v. Mat- 
thews was to be regarded as a bond with col- 
lateral conditions, in which the law requires 
breaches to be assigned. 

"We abstain from further remarks on a 
question which to us appears so free from 
-doubt. The other objection taken to the 
declaration, we deem untenable. Judgment 
reversed. 



Case No. 2,173. 

BUBNHAM V. AJDAMS. 

[2 Cliff. 569.] 1 

Circuit Court, D. Maine. Sept. Term, 1866. 

ILxECUTiON — Discharge from Arrest — Insolvent 
Debtor — Liability of Jailer. 

1. A person being arrested by virtue of an es- 
•ecution issued on a judgment recovered against 
him in the supreme court of Maine, having given 
the bond provided in the 22d section of chapter 
113 of the Revised Statutes of that state, and 
having cited the creditor before two justices of 
the peace and quorum, and having submitted 
himself to examination, is not entitled, before his 
disclosure is completed, to surrender himself in- 
to the custody of the jailer of the county where 
he was arrested, and there complete, before the 
same justices' court, the disclosure began be- 
fore the surrender. 

2, If, under such circumstances, the justices 
decide that the debtor is entitled, to the benefit 
•of the oath provided in the 2Sth section, and de- 
liver to him the certificate prescribed in section 
31, the debtor is not entitled to recover in an ac- 
tion of trespass for damages against the jailer 
for refusing to release him. 

At law. Motion for a new trial. Action 
■of trespass [by Daniel Burnham] against the 
defendant [Edward L. O. Adams], as jailer 
of Cumberland county, to recover damages 
for an alleged illegal ' imprisonment of the 
plaintiff, who was arrested by virtue of an 
execution issued on a judgment obtained 
against him by one Isaac Dyer, in the su- 
preme court of the state. When arrested, 
the present plaintiff, Burnham, gave bond as 
provided in the 22d section of the 113th chap- 
ter of the Revised Statutes of Maine, and 
subsequently, in accordance with the pro- 
visions of that section, cited the creditor be- 
fore two justices of the peace and quorum, 
and submitted himself to examination as 
a poor debtor, with the view of taking the 
oath and obtaining the dischai'ge provided 

^ [Reported by William Henry Clifford, Esq., 
■and here reprinted by permission.] 



for in the 32d section of the same chapter. 
The bond thus given under the statute con- 
tained three conditions, namely, that within 
six months thereafter the execution debtor 
should thus cite the creditor and submit him- 
self to examination and take the oath pre- 
scribed, or pay the debt, costs, and fees 
arising in the eixecution, or deliver himself 
into the custody of the keeper of the jail 
to which he was liable to be committed xm- 
der the execution. Burnham cited the cred- 
itor, and the justices organized their court, 
and the disclosure progressed for several 
days; but the six months limited in the 
bond being about to expire, he, as he had 
a right to do, changed the method of comply- 
ing with the conditions of the bond from 
the first-named to the third, and surrendered 
himself on the execution, by a formal sur- 
render in writing, to the keeper of the jail 
in the county of Cumberland, where he was 
arrested. The justices' court then adjourned 
their sitting to the jail in which the debtor 
was confined by reason of his surrender, and 
there concluded the disclosm'e, deciding that 
the debtor was entitled to the benefits of 
the oath provided in the 113th chapter, and 
ordered his discharge. The jailer {the pres- 
ent defendant) refused to release the pris- 
oner, and hence this action. Plea was the 
general issue. At the dose of the plaintiff's 
testimony in this suit, the court instructed 
the jm*y that in judgment of law the plain- 
tiff was not entitled to recover, and directed 
a verdict for defendant, subject to the opin- 
ion of the court upon questions of law. The 
ground of the motion for new ti'ial was error 
in the instructions of the court. 

The 23d section of the 113th chapter of 
the Revised Statutes before refen-ed to, pro- 
vides a mode of procedure for a disclosure 
when the debtor is in jail on execution is- 
sued against him, namely, he may apply to 
a justice of the coun.ty, or, at his request, 
the jailer shall apply for him, upon which 
similar steps are taken as when the debtor 
has given bond. 

H. L. Whitcomb, for plaintiff. 

It was the imperative duty of the jailer 
to discharge the debtor on his filing with 
him the discharge of the justices. Rev. St. 
Me. c. 113, § 32. The jader could not go be- 
hind the certificate of the justices, and he 
had no discretion to determine whether the 
discharge was properly or improperly grant- 
ed. No want of jurisdiction appeared from 
the certificate; and the jailer is not a court 
to revise the proceedings of the justices' 
court. The object of the poor debtors' act 
is to place the debtor where the creditors 
may examine him> which object was com- 
pletely fulfilled in this case. 

J. D. Fessenden and W. H. Clifford, for 
defendant. 

The question is, whether the debtor, being 
in jail on an execution in a civil suit, com- 
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plied -with the recLuirements o£ the statute 
regulating the manner of his discharge. The 
method of proceeding is explained in chap- 
ter 113, § 23, Rev. St Me., namely, the 
■debtor, "who is in jail on an execution in 
XI civil suit, may apply to a justice of the 
peace and quorum, &c., or, at his request the 
Jailer shall apply for him." No such appli- 
cation was made. The disdosm-e was com- 
menced under a different provision of the 
113th chapter, namely, section 22; but the 
debtor not having begun his disclosure suffi- 
■ciently early within the six months limited 
in his bond to be enabled to complete it, 
<;hose, in order to release the sureties to 
comply with its conditions, not by complet- 
ing the disclosure, but by surrendering him- 
self. The bond was thus discharged; and 
being the basis of the proceedings for that 
•disclosure, the disclosure could legally pro- 
ceed no fm-ther. To the altered circum- 
stances in which the debtor placed himself, 
different provisions of the statute became 
appUcable. See State v. Hall, 49 Me. 412. 
The justices' com't that administered the 
oatJi to Burnham was not organized to re- 
lease him from jail, but to comply with 
one of the conditions of his bond; . and he, 
by surrendering himself, relinquished the at- 
tempt to save the bond by disclosure, but 
discharged it by compliance with another of 
its alternative conditions, namely, going to 
jail. The supreme court of this state has 
decided the question in Garland v. Williams, 
Id. 18. 

CLIFFOED, Chrcuit Justice. Such a me- 
ntion as this is properly addressed to the 
judge's minutes, which cannot be controlled, 
not even by the agreement of the parties, 
without the concurrence of the court. Where 
there is no dispute about the facts, how- 
ever, the practice of reducing the facts to 
an agreed statement as a means to prevent 
misrecollection is without objection. The 
parties in this case have reduced the facts 
to writing, and the agreed statement appears 
to be correct. 

(At' this point the court rehearsed the facts 
substantially as they appear in the state- 
ment.) 

The views of the plaintiff are, ,that the dis- 
charge by The justices was valid, and that 
it entitled him to a discharge from prison. 
Dyer recovered judgment against him, on 
which execution was duly issued, and he 
was arrested on that execution. Persons so 
arrested may be released by giving bond to 
the creditor for double the sum for which 
they are arrested, with surety or sureties, 
approved as required, and proceeding as pro- 
vided in the act for the relief of poor debt- 
ors. The conditions of the bond are required 
to be that he will, within six months there- 
after, cite the creditor before two justices of 
the peace and of the quorum; submit himself 
to examination and take the oath prescribed 
in section twenty-eight; pay the debts,. inter- 
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est, costs, and fees arising in said execu- 
tion; or, deliver himself into the custody of 
the keeper of the jail to which he is liable 
to be committed under said execution. Exe- 
cution debtors giving such a bond may fulfil 
the conditions, and discharge the same, and 
thereby relieve their sureties on the bond, iri 
any one of three ways: first, they may cite 
the creditor as required, submit themselves 
to examination, and take the prescribed 
oath; second, they may pay the debt, inter- 
est, costs, and fees arising in the execution; 
third, they may deliver themselves Into the 
custody of the keeper of the jail to which 
they are liable to be committed under said 
execution. The right of choice is in the 
debtor, and the case shows that he selected 
the first mode. The requirement in that 
case is, that he "shaU apply in writing with- 
in the time limited in his bond, to a justice 
of the peace in the county where he was ar- 
rested," claiming the benefit of the oath, au- 
thorized in section twenty-eight; and the pro- 
vision is, that the justice shall appoint a time 
and place for his examination, and issue a 
citation to the creditor under his hand and 
seal. Due service must be made, as pro- 
vided, and the examination must be before 
two justices of the peace and quorum for 
the county; and if on such examination and 
hearing the justices are satisfied that the 
.debtor's disclosure Is true, and they do not 
discover anything therein Inconsistent with 
his taking the oath, they may administer It 
to him. Rev. St. 640. In this case the debt- 
or cited the creditor, and the justices or- 
ganized the court, and the disclosure pro- 
gressed for several days. But the six months 
limited in the bond being about to expire, 
the plaintiff, as he had a right to do, changed 
his mind, and elected to pursue the third 
mode to fulfil the condition of the bond, and 
accordingly voluntarily surrendered himself 
on the execution, by a formal surrender in 
writing, to the keeper of the jail in the coun- 
ty of Cumberland, where he was when ar- 
rested. When he thus surrendered himself, 
and was taken into custody by the jailer, he 
was legally Imprisoned under the execution, 
and the prior bond which he had given was 
discharged. Neither he nor his sureties were 
any longer liable on that bond. They had 
fulfilled its conditions, and It was functus 
officio. The Imprisonment of the plaintiff 
commenced at the date of his committal, 
made in pursuance of his voluntary surren- 
der. The prior proceedings before the jus- 
tices wer^ based on the bond given to re- 
lease the debtor from the arrest made by 
the officer, and not on the imprisonment of 
the plaintiff, which took place subsequently. 
Those proceedings legally came to an end 
when the debtor elected to fulfil the condi- 
tions of the bond by delivering himself into 
the custody of the keeper of the jail, and that 
determination had been carried into effect. 
Such surrender, and commitment in pursu- 
ance of it, has the effect to change the char- 
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acter of the debtor, as lie then hecomes a 
debtor not under arrest by an officer, or un- 
der bond to cite the creditor, but a debtor 
imprisoned in the jail, liable to perpetual 
imprisonment unless he gives a new bond, 
or is discharged in some of the modes pro- 
vided by law. Being in jaU he may still ap- 
ply to a justice of the same county, or at bis 
request, the jailer shall apply in his behalf, 
claiming the benefit of the poor debtors' 
oath. The form of the certificate to be given 
by the justices as evidence of the discharge 
of the debtor is different in the latter case 
from that in the former. Independently, there- 
fore, of any decision, I am of the opinion 
that by the true construction of the poor 
debtors' act, the proceedings of the justices, 
after the voluntary surrender and commit- 
ment of the plaintifE, were without any legal 
effect and void; but the decision of the su- 
preme court of the state is to the same ef- 
fect, and that, I think, ought to be regarded 
as conclusive. Garland v. Williams, 49 Me. 18. 

Reference is made to the fact that the 
judges were not imanimous, but that cannot 
make any difference, as the opinion of the 
majority is the opinion of the coin:t. 

Judgment on the verdict. 



Case No. 2,174. 

BURNHAM et al. v. CHICAGO. D. & M. R. 
CO. et al. 

[4 Dill. 503.] * 

Circuit Court, D. Iowa. 1876. 

Removal of Suits — Local Prejudice and Ix- 
FLUESCE Act — Revised Statutes, Section 639, 
SuBDivisiox 3 — Act of Makch 3, 1875 — Re- 
manding Suit. 

A foreclosure suit by trustees in a railway 
mortgage, who are citizens of Massachusetts, 
was commenced in one of the state courts in 
Iowa against the debtor company, which is an 
Iowa corporation, maldng an Illinois and an 
Indiana corporation, each of which claimed liens 
upon the property, also defendants to the bill. 
This suit, after all of the defendants had an- 
swered, was removed, in 1876, to the circuit 
court of the United States for the district of 
Iowa, upon petition of the plaintiffs, under the 
act of 1867,— [14 Stat. 558] Rev. St. § 639, sub- 
division 3, — and the debtor corporation moved to 
remand the same to the state court, because all 
of the defendants were not citizens of the state 
in which the suit was brought: Held, inasmuch 
as the case was one clearly within section 2 of 
the act of March 3, 18 f5 [18 Stat. 471], in re- 
spect of removals, and the controversy one in 
relation to the priority of liens between citizens 
of different states, that the circuit court had ju- 
risdiction, and that it should not be remanded. 

The plaintiffs [Joseph A. Burnham and 
James Blake], citizens of Massachusetts, are 
ti'ustees in an ordinary railway mortgage, 
executed by the defendant, the Chicago, Du- 
buque, and ilinnesota Railroad Company, an 
Iowa corporation, and brought this biU. in the 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



state court (circuit court of Dubuque county), 
to foreclose the mortgage. The bill is in the 
usual form. It makes defendants thereto th» 
said debtor railroad company, above named,, 
and also the Haskell & Barker Car Company, 
an Indiana coi-poration, and the ChicagOr 
Burlington, and Quincy Railroad Company, 
an Illinois corporation. As against the Chi- 
cago, Dubuque, and Minnesota Railroad Com- 
pany (the corporation debtor), the bill alleges 
the execution of the mortgage for $4,425,000, 
default in payment of interest, and asks an 
account, the appointment of a receiver, and 
a deci-ee of foreclosure. In respect to the 
Haskell & Barker Car Company, the bill al- 
leges that that company furnished, as it 
claims, certain rolling stock to the Chicago, 
Dubuque, and Minnesota Railroad Company 
to the amount of ?62,(>47.12, under an agree- 
ment by which the said car company claim- 
ed that it retained the title until payment, 
and it is alleged that it claims a lien on the 
said rolling stock, and to be first paid out of 
the proceeds of the sale. The plaintiffs ask 
"the com-t to inquire into this claim and to 
make such decree as equity requires." In 
respect of the Chicago, Burlington, and Quin- 
cy Railroad Company, the bill alleges that it 
claims a lien for taxes paid on the property 
covered by the mortgage, for about $10,000, 
and the sum of $99,183 for labor and mate- 
rials furnished in the construction of the 
road of the corporation debtor— the Iowa cor- 
poration. The bill prays "that the equities 
of the defendant's claims and liens may ba 
determined, to the end that the purchasers 
under the decree may acquire an absolute ti- 
tle, and that a decree of foreclosure be en- 
tered." 

This bill was filed in the state com't, Jan- 
uary 13, 1875— the court being then in ses- 
sion. On the same day the court appointed 
a receiver. At the same term (January term, 
1875), the main debtor, the Chicago, Du- 
buque, and Minnesota Railroad Company, 
filed an answer, admitting the mortgage and 
default; that there is due the Haskell & Bar- 
ker Car Company the sum of §56,443.13; and 
that the Chicago, Burlington, and Quincy 
Railroad Company paid the taxes, and fur- 
nished labor and materials, as alleged. The 
case went ov§r to the next (April) term. At 
the April term, 1875, one Rouse, a citizen of 
Iowa, applied, under the state code and prac- 
tice, to intervene, and was allowed to do so, 
and he set up in his petition of intervention 
a mechanic's lien on the railroad sought to be 
foreclosed, for §14,048.68, and asked the es- 
tablishment of such hen, and that it be declar- 
ed a first lien as against the plaintiffs. At the 
same April term, an intervening petition was 
filed by one Callahan, a citizen of Iowa, stat- 
ing that he had done a large amount of work 
for the railroad company, "or a construction 
company," held the note of the railroad com- 
pany therefor, and asking an order that the 
receiver be directed to pay him. At the 
same April term, the Iowa Pacific Railroad 
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Company, an Iowa corporation, filed a peti- 
tion of intervention, claiming a lien, asking 
to have a certain contract with the main de- 
fendant specifically executed and decreed to 
be a specific lien prior to the plaintiffs' mort- 
gage. To this the Chicago, Dubuque, and 
Minnesota Railroad Company filed a demur- 
rer. At the same April term, 1875, the Chi- 
cago, Burlington, and Quincy Railroad Com- 
pany, an. Illinois corporation, filed a petition 
of intervention, claiming a first lien for the 
taxes and labor and materials mentioned in 
the plaintiffs' bill of complaint, and praying 
that it may be established and recognized in 
any decree of foreclosure that may be en- 
tered. On the Gth of September, 1875, this 
answer was amended. The case went over, 
at the April term, to the September term, 
1875, no petition to remove the same having 
been made at the April term. At the Sep- 
tember term, 1875, the plaintiffs filed a peti- 
tion to remove the cause into this com-t, un- 
der the act of March 3, 1875, on the- ground 
that the various parties were citizens of dif- 
ferent states. The state court ordered the 
removal. At the October term, 1S75, of the 
United States circuit court for the distiict of 
Iowa, a copy of the record was filed therein, 
* and, on motion of the corporation debtor (the 
railroad company), the 'cause was remanded 
to the state court, because the removal was 
not in time tmder the act of March 3, 1875 
[18 Stat. 471]. \mder which the removal was 
sought At the January term, 187G, of the 
state court, to which the cause had been re- 
manded, the plaintiffs filed a petition and af- 
fidavit, to remove the cause under the act of 
March 2, 1867,— [14 Stat. 558] Rev. St. § 639, 
subd. 3,— and gave the proper siurety, and 
the removal was ordered. The pstition fo:- 
removal states, inter alia, that "the said 
plaintiffs are citizens of Massachusetts, and 
the defendants and intervenors are all citi- 
zens of Iowa, except the Chicago Burlington, 
and Quincy Raih'oad Company, which is a 
citizen of Illinois, and the Haskell & Barker 
Car Company, which is a citizen of Indiana." 
And now, at the May term of the circuit 
court, a motion to remand tlie cause is made 
by the corporation debtor. The main ground 
of the motion is that the cause is not remov- 
able under the said act, because all of the de- | 
fendants are not citizens of the state in 
which the suit is brought— two of them, to- 
wit, the Haskell &, Barker Car Company, and 
the Chicago, Bmiington, and Quincy Rail- 
road Company, being citizens of other states 
than the state of Iowa. [Motion denied.] 

-5^ H. B. Fouke, for motion. 

James (Jrant and George Crane, contra. 

Before LIILLER, Cu:cuit Justice, DILLON, 
Circuit Judge, and LOYE, District Judge. 

MILLER, Circuit Justice, briefly stated his 
view.s, in substance, as follows: It is proba- 
ble that, as the law stood prior ta the pas- 
sage of the act of March 3, 1875, the faur effect 
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or construction of the Sewing Machine Cases, 
18 Wall. [85 U. S.] 553, would require the cu-- 
cuit court to remand the case to the state* 
court. In saying this, however, and in what 
I shall say of the effect- of the act of 1875* 
on the question, it is to be borne in mind that 
I did not concur in the decision of the case- 
in IS Wallace [85 V. S.J, and have never be- 
lieved it was sound law. How far this may 
affect my present opinion, I cannot say,, 
though I commence with the conviction, or 
concession, that if the statutes had remained, 
as they were when that case was decided,, 
it would govern the present case. The case*- 
of the Sewing Machine Company was decid- 
ed in the supreme court very largely on two^ 
propositions: First, that all legislation prior 
to the act of 1866 had provided that the de- 
fendants alone could remove who had been; 
sued where they did not reside; and, sec- 
ondly, that all the defendants must have this 
capacity by being non-residents of the state 
where the suit was brought And it was ar- 
gued that the act of 1867, which extended the 
right of removal to both plaintiff and defend- 
ant, and removed the bar of time, save that 
it must be before final trial or hearing, still 
required that all the plaintiffs or all the de- 
fendants must be non-residents, when the 
application for removal was made by ei- 
ther of these parties. And, because one of 
the defendants in that case was not a non- 
resident of Massachusetts, the application 
for removal by those who were, was held to- 
be properly oveiTuled. 

Now, the whole theory of this case is over- 
tm'ned by the 2d section of the act of 1875 
[18 Stat 471]. The distinction between the 
plaintiffs and defendants as to the right of 
removal is abolished, and either party may 
apply for the removal, If done before or at 
the first term at which the case was triable. 
It is obvious that this case wa,s removable 
under the act of 1875, without the aid of the 
act of 1867 [14 Stat 558], if the first appli- 
cation had been made at the April term,. 
1875. The last clause of the 2d section is- 
also very significant wherein it is declared 
"when the conti'oversy is wholly betweeni 
citizens Of different states, and which can be- 
fully determined as between them, then ei- 
ther one or more of the plaintiffs or defend- 
ants actually interested in such controvei-sy 
may remove," etc. I understand this con- 
troversy to be one of priority lien between 
citizens of different states, and to come with- 
in this clause. 

If, then, the generality of the language of 
the act of 1867 was limited by the con- 
struction given to the act of 1789 and subse- 
quent statutes, such limitation ought to cease 
after the act of 1875, which gives the more 
enlarged right, which is in exact conformity- 
to the spMt of the act of 1867. Motion de- 
nied. 

See Arapahoe County v. Kansas Pacific R.. 
Co. [Case No. 502.] 
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Case N"o. S,175. 

BURNHAM V. HBWEY. 

[1 Hask. 372.] ^ 

Circuit Court, D. Maine. Sept., 1871. 

Deed— Who may Question — Mortgage — Pre- 

SUJIPTIOS OF PaTMENT— FORECLOSURE — REGU- 
LARITY — Ejeotmest — Defenses. 

1. The validity of a conveyance, under au- 
tliority of tlie resolves of the legislature of 
Maine (chapter 25, 1847; chapter 409, 1852), 
made by William Sohier, of land in Franklin 
county of which Benj. Joy died seized, cannot be 
questioned by a stranger to the Joy title. 

2. The validity of a sale of real estate by an 
administrator cannot be avoided for irregularity 
by a stranger to the decedent's title, if the court 
granting the license had jurisdiction of the mat- 
ter, and the deed is duly executed and recorded. 
Rev. St. Me. 1857, c. 71, § 30. 

3. The foreclosure of a mortgage of land un- 
der chapter 333 of the Laws of Maine of 1838 is 
invalid, unless the notice of foreclosure and cer- 
tificate of its publication are recorded in the 
registry where the mortgage is recorded, al- 
though by the division of the county since the 
record of the mortgage, the lands become situ- 
ated in another county at the time of the fore- 
closure proceedings. 

4. Presumption of payment of a mortgage 
debt arises after the lapse of fifty years, when 
the original mortgage and notes secured by it are 
not produced and the premises have been occu- 
pied nearly the whole period by the mort- 
gageor. 

5. Such presumption is rebutted by proof that 
the mortgage debt has not been paid, and that 
the mortgage has always been regarded as out- 
standing by the mortgageor. 

6. The purchase of a disputed title to real 
estate in Maine affords no defence to the tenant 
in an action to eject him because of mainte- 
nance or champerty. 

AVrit of entry [by Daniel Burnham] to 
recover [from Andrew I. Hewey] the pos- 
session of land. Plea, nul disseizin. 

James O'Donnell, for demandant. 
H. L. Whiteomb, for tenant. 

Before CLIFFORD, Circuit Justice, and 
FOX, District Judge. 

FOX, District Judge. On the third day 
of June, A. D. 1821, James Hewey, the fa- 
ther of the tenant, mortgaged to Benjamin 
.Joy of Boston, Mass., "one hundred acres of 
land in Plantation No. 6 in the county of 
Oxford" which has since been incorporated 
as "Phillips in the county of FranMin" as 
■security for the payment of said Hewey's 
lour notes, each for thirty seven dollars 
and a half, payable in four annual pay- 
ments with annual interest. This deed was 
recorded in the proper registry at Paris in 
said county of Oxford on the 18th June, 



^ [Reported by Thomas Hawes Haskell, Esq., 
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1823, and it recites "that the same land 
had been that day conveyed to Hewey by 
Joy." James Hewey continued in the oc- 
cupation of the mortgaged premises as his 
homestead imtil his decease in 1869, and the 
tenant has since been in the possession of 
the same, claiming them as heir of his fa- 
ther. The demandant, as assignee of this 
mortgage, seeks to recover in this action 
the mortgaged premises, alleging that the 
mortgage has been foreclosed pursuant to 
the laws of this state, and that by sundry 
mesne conveyances he has acquired all the 
estate and interest of Benj. Joy therein, 
under and by virtue of said deed of mort- 
gage. The defence is, that the mortgage 
debt has been paid, and also that tbe de- 
mandant has not obtained a valid convey- 
ance of the title under the mortgage to Joy. 
The execution of the mortgage was ad- 
mitted and also the death of Benj. Joy. 
By a resolve of the legislature of Maine 
(chapter 25, Acts 1847), it was enacted upon 
the petition of Elizabeth Joy & als., "that all 
sales and conveyances of the real estate, 
situated in this state, of which the late 
Benj. Joy of Boston died seized, heretofore 
made by said petitioners, or any of them, 
in pm-suance of or to fulfill any contracts, 
bonds or other insfeuments, made or en- 
tered into by said Benjamin dm-ing his life- 
time, &c., * * * be and they are hereby rat- 
ified and confirmed, &e., * * * and that 
Wm. Sohier of Boston be and he is hereby 
authorized and empowered to make, execute 
and deliver to any and all persons, holding 
titles under such conveyances, respectively, 
confirmatory deeds, &c., * * * and that 
said Sohier be and hereby is authorized 
and empowered to make partition of, and 
also to sell and convey at his discretion, at 
such times, for such considerations and in 
such way and manner as he shall judge 
best the whole or any parts or parcels of the 
real estate In this state, of which the said 
Benjamin died seized and not included in 
any of the conti-acts. bonds or other instru- 
ments for the conveyance of the same made 
by the said Benjamin in his lifetime, and now 
undischarged or unsatisfied, or in any of 
the conveyances aforementioned, * « * and 
to make, execute and deliver to any and all 
persons so purchasing said remainder of 
said estate or any part thereof good and 
sufficient conveyances of any and all parcels 
of land so sold, to hold the same to them 
and their respective heirs, successors and 
assigns, in fee simple or for any less estate. 
* * * In 1852, by another resolve of the legis- 
lature (chapter 409, approved March 30th), 
Wm. Sohier was authorized "to sell and con- 
vey at his discretion by public or private 
sale, at such time and times, &c., the whole 
or any parts or parcels of the real estate 
of which the late Benj. Joy died seized or 
entitled to either alone or as tenant in com- 
mon with others, saving and excepting such 
of said lands as have been heretofore sold 
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and conveyed by the late Hannah Joy, rel- 
ict of said Benjamin, as his executrix, and 
also such as said Sohier is already author- 
ized to seli and convey by virtue of a former 
resolve, * * * and to make, execute and de- 
liver to any and all persons purchasing the 
same, good and sufficient conveyances of 
any and all parcels of land so sold in fee 
simple or for any less estate; * * * in- 
tending hereby, that under this resolve taken 
in connection with the resolve before men- 
tioned, the powers of sale conferred on said 
Sohier shall extend to the whole estate of 
which said Benjamin died seized, excepting 
only such -lands as the said Hannah under- 
took to sell as his executrix." 

Under the authority of these two resolves, 
Wm. Sohier, in consideration of three thou- 
sand dollars paid by Daniel Austin & als., 
on the sixth day of Sept., 1S58, by his 
deed of that date duly executed, released 
and quitclaimed to said Austin & als., vari- 
ous lots and parcels of real estate including 
the demanded premises, the deed reciting 
"that to several of the parcels no title is 
given save a title as mortgagee." 

The authority of Sohier to convey the in- 
terests of the Joy estate in these lands im- 
der these resolves was presented to the su- 
preme court of this state for its consideration, 
in the case of WiUiamson v. Carlton, 51 Me. 
451. The deed from Sohier to Getting in 
that ease being in all respects similar to 
that now under consideration. In that case, 
as In. the present, the tenant did not claim 
under the Joy heirs or devisees, but was a 
stranger, denying the validity of the deed 
when produced in evidence by the com- 
plainant. Mr. Justice Barrows, in deliver- 
ing the opinion of the court (page 453), says: 
*'"When the rights of citizens have been in- 
vaded by any unwarrantable arbitrary ex- 
ercise of the legislative power, it is the duty 
of this court to afford the needed redress, 
and to declare the act a nullity. But at 
whose instance shall this be done? Plainly 
those whose rights were injmiously affected 
by the act complained of, their representa- 
tives or assigns, and they only can call upon 
the com't to do this. A stranger to those 
rights merely interposing a cavil at the ten- 
ure by which a neighbor holds his property 
cannot be permitted to do it If this re- 
spondent claimed under the devisees or trus- 
tees appointed imder the wiUs of Benjamin 
and Hannah Joy, or under the remainder- 
men referred to in the wiU of Benjamm, the 
question of the validity of the resolves might 
be fairly before us. It nowhere appears and 
it is. not even suggested that he does so 
«laim." Guided by this opinion we are 
bound to hold that these resolves are con- 
stitutional, and that by virtue thereof the 
conveyances made by Sohier were valid and 
opei'ative as against the present tenant. It 
is further claimed that the resolves did not 
authorize Sohier to assign and convey a 
mere mortgage estate. The doubt on this 



point is principally raised upon the language 
of the resolve of 1847, by which Sohier was 
only authorized to sell and convey any lands 
of which the said Benjamin Joy "died seized, 
and not included in any of the contracts, 
bonds or other instruments for the convey- 
ance of the same, made by the said Benja- 
min in his life time, and now undischarged 
or unsatisfied." It is insisted that as Joy 
had conveyed these lands to James Hewey 
in 1821, they were not subject to be again 
conveyed by Sohier, and that he had no au- 
thority to convey any land once conveyed 
by Joy and which had been subsequently re- 
conveyed to him in mortgage. This con- 
struction we are not prepared to adopt; but 
it is not necessary that we should actually 
determine what is the true construction of 
this resolve, as the subsequent resolve of 
1852, beyond all question, did confer upon 
Sohier full authority to make the sale and 
conveyance, if the former resolve was not 
sxifficient for that purpose. The language 
of the resolve of 1852, after authorizing said 
Sohier to sell and convey the whole or any 
parts or parcels of the real estate of which 
Joy died seized is as follows: "Intending 
hereby that under this resolve, taken in con- 
nection with the resolve before mentioned, 
the powers of sale conferred on said Sohiev 
shall extend to the whole estate of which 
said Benjamin died seized, excepting only 
such lands as the said Hannah undertook to 
sell as his executrix." 

On the 20th Sept, 1858, Austin & als. con- 
veyed all theu" interest in these lands under 
the Sohier title to Jos. Sherburne, and on 
his decease Seward Dill was appointed ad- 
ministrator on his estate, and at a probate 
court holden at Farmington in and for the 
county of Franklin on the 1st Tuesday of 
April, 1859, Dill as administrator obtained 
license "to sell the whole or such entire por- 
tion or portions of said Shei'om-ne's real es- 
tate as will not injure the residue thereof, 
and will be for the best interests of all per- 
sons interested therein, on an advantageous 
offer previously made therefor." On the 
31st day of March, 1860, Dill, dairaing to 
act under and by virtue of the authority of 
this license, sold and conveyed the demand- 
ed premises to Ephraim Rand "in consid- 
eration of one hundred and fifty dollars, be- 
ing the sum previously offered for the land 
and estate described, and being authorized 
and enforced by said coui-c, in my aforesaid 
capacity, to accept said offer without further 
notice," as said Dill avers in his deed of con- 
veyance. 

This license from the probate court of 
Franklin county and the petition upon which 
it was granted were certainly quite vague 
and indefinite. No specific offer for any par- 
ticular portion or for the whole of the estate 
is sho.wn to have been presented to the pro- 
bate court for its sanction and approval, and 
this court would have entertained gi*eat 
doubts as to the validity of any conveyance 
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by its autliority, if it liad not been for the 
SOth section of chapter 71, Rev. St. 1857, re- 
lating to sales of real estate by executors, 
&c. By this section it is enacted, "if the 
validity of such sale is contested by one 
claiming adversely to the title of the wife, 
ward or deceased aforesaid, or by a title not 
derived through either, the sale shall not 
be held void on account of any irregularity 
in the proceedings, if it appears that the li- 
cense was gi-anted by a court of competent 
jurisdiction and the deed duly executed and 
recorded." The tenant is a stranger to Sher- 
biwue's title, and makes no claim under or 
derived through him or his estate. The 
deed to Eand was duly executed and record- 
ed under and by virtue of the license as is 
expressly asserted in the instrument itself, 
and no question is made as to the jui-isdiction 
of the probate court of Franklin county. 
So that we are brought to the conclusion 
that under the circumstances of the present 
case, as against this tenant, Hand acqmred 
by Dills' deed as administrator, the estate 
and interest in the premises of Sherburne at 
his decease. 

In Dec, 1840, an attempt was made 
to foreclose this and other mortgages given 
to Joy, which we hold to have been wholly 
inoperative. A notice was published three 
weeks successively In the Franldin Register, 
a newspaper pxinted at Farmington, in the 
coimty of Franklin, which purported to be 
signed "Hannah Joy, Exec-utrix, by Her At- 
torney, Mr. Sherburne." This notice was 
headed "notice of foreclosure," and was sub- 
stantially as follows: "The following is a 
d:^scription of mortgage deeds of lots or par- 
cels of land in Berlin, formerly plantation 
No. G, in the county of Franklin, formerly 
Oxford, given by various persons hereinafter 
named to Benj. Joy of Boston, deceased. 
By E. Taft, Nov. 22, 1S23, lot No. 2 In the 
6th range, west of the 4,000 acres, covering 
100 acres." 

The same identical description of fifty-two 
other mortgages is contained in this papa:, 
and among them appears the following: 
"By James Hewey, June 3, 1821, west half 
of lot No. 7, and south half of lot No. 8 in 
the 3d range," which are the premises in 
question. The notice then concludes by 
stating "that the above described mortgages 
are aU recorded in the i-egistry of deeds Ox- 
ford county, to which reference may be had 
for a more particular desa'iption of the land 
in each mortgage, said mortgages ai-e given 
as security for the payment of certain prom- 
issory notes as described in each of them, the 
condition in each of said mortgages is brok- 
en, and the undersigned as executi'ix of the 
last will and testament of Benj. Joy de- 
ceased hereby gives notice that she claims 
to foreclose tiie same." 

It does not appear that Hannah Joy was 
ever authorized to act as executrix of the 
will of Benj. Joy in this state, and we enter- 
tain some doubts whether a foreign exeeu- 
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trix could thus foreclose a mortgage. But 
still stronger doubts are entertained as to the 
validity of such a wholesale attempt to fore- 
close fifty-two mortgages, given to Joy by 
different individuals at different times, of as 
many different parcels of land. The statute 
certainly never contemplated such an aggre- 
gation of claims, and we doubt if a mort- 
gagee is to be put to the trouble and per- 
plexity of examining so comprehensive a 
document to ascertain whether his estate is 
included therein. The recording of such a 
notice in the registry, unless the name of 
every mortgagee contained in it was set 
forth in the indices of deeds, etc., would cer- 
tainly afEord no knowledge to a party that a 
foreclosure had been commenced against 
him, and if no other objection existed to the 
foreclosure, we are inclined to the opinion 
that' for this reason it was inoperative. But 
still another objection is presented to it, 
which in our view is conclusive against that 
foreclosure. By the act of 1838 (chapter 
333), in force when this notice was given, it 
was provided that the notice should be pub- 
lished in some newspaper printed in the 
county where the real estate was situated, 
and that the notice and certificate of its pub- 
lication should be recorded in the registry of 
deeds where the mortgage is recorded, with- 
in thirty days after the last publication of the 
notice, and if not so recorded, the same shall 
be of no avail for the purposes of foreclosure. 

In the present instance the mortgage was 
recorded in Oxford county, whilst the notice 
and certificate of its publication were re- 
corded in the registry for Franklin county in 
which the land was situated, and were never 
recorded in Oxford coimty in compliance 
with the requirements of the act then in 
force. For a failure in this respect, in the 
language of the act "the notice shall be of no 
avail for the purpose of foreclosing." It may 
be observed that by Rev. St 1840, c. 125, § 5, 
the law in this respect was altered, and the 
notice was required to be recorded "in each 
registry of deeds in which the mortgage deed 
is or by law ought to be recorded." 

July 12, 1864, in consideration of twelve 
dollars Rand quitclaimed all his interest in 
the premises to the demandant, who thereby 
acquired all the rights of an assignee of the 
mortgage given by Hewey to Joy in 1821, 
and he immediately commenced the present 
action for the recovery of the premises. 

In defence it is claimed, that more than 
fifty years have elapsed since the mortgage 
was given to Joy; that the original notes and 
mortgage deed are not produced; that James 
Hewey remained in the occupation and im- 
provement of the premises over forty years 
before this action was commenced, and that 
a strong cogent presumption of payment of 
the mortgage debt arises from this great 
length of time which has elapsed, and from 
the other circumstances in the case. Such 
is the presumption; but it is only a presump- 
tion; and if from all the evidence the court 
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is clearly of opinion that the mortgage debt 
has not been fully paid, and that the mort- 
gage has always been regarded by the mort- 
gageor as an outstanding liability and incum- 
brance upon the estate, the presumption of 
payment is rebutted, and the demandant is 
entitled to his remedy. 

The facts now in proof before us clearly 
satisfy us that the mortgage was never fully 
paid by Hewey or his son, and that until 
1860 James Hewey always so regarded it 

In 1840, James Hewey and his son Owen 
made an arrangement with Mr. Sherburne, 
attorney of the Joy heirs, by which it was 
agreed that on payment of §175, Sherburne 
would assign to Owen Hewey the notes and 
mortgage of James. Owen gave his notes 
for this amount payable in four annual in- 
stallments. Payments in part from time to, 
time were made upon these notes by Owen, 
but in 1848 the arrangement was broken. 
Owen's notes were surrendered to him by 
Sherburne, and he received bade from Owen 
his obligation in behalf of the Joy heirs to as- 
sign the mortgage to him. Sherburne in his- 
deposition testifies that this took place by the 
mutual arrangement of James and Owen 
TIewey and himself, and it is certainly the 
strongest evidence, that at that time the 
mortgage had not been fully paid, and that 
it was so understood by James Hewey. • 

Sherbm'ne fm'ther testifies that he was the 
attorney for the Joy estate, and held in his 
possession James Heweys notes until the 
fall of 1853, when he handed them over to 
Amos Getting of Boston, an agent of the Joy 
■estate, and that at that time the notes were 
unpaid. 

Sherburne's testimony in relation to this 
point is fully sustained by tliat of Jos. A. 
Linscott, to whom on many occasions both 
James and Owen Hewey admitted that the 
Joy mortgage was unpaid. Linscott states 
"that about the time or soon after, Jos. Sher- 
burne purchased the interest of the Joy heirs, 
Sept. 20, 1858, they both told him the old 
mortgage given to Joy was stiU outstanding 
and unpaid." This admission was less than 
six years prior to the commencement of the 
present action, and there is no evidence to 
show that it has since been paid by any 
party. On the contrary, on the trial bf a 
writ of entry in Franldin county in 1861, 
brought by B. Rand vs. James Hewey, for 
the recovery of these premises, and in which 
the demandant was non-suited, James did 
not give any testimony in his own behalf 
that he had paid the notes, or that they had 
been paid by any one, although he could 
have been examined as a witness at that 
time, and the testimony would have been of 
vital importance in the cause. 

■ The statutes of this state relating to real 
actions afford the tenant no defence on the 
ground that the purchase of the demandant's 
title constituted maintenance or champerty. 
Hovey v. Hobsou, 51 Me. 62. 
Judgitient for demandant as of mortgage. 
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BUKNHAM et al. v. RANGELET. 
[1 Woodb. & M. 7.] "■ 
Circuit Court, D. Maine. Oct. 23, lS4n. 
CiHcuiT CouKTS—JuRisDioTioK— Citizenship- 
Domicile. 

1. Where the complainant in a bill in equity 
was described as residing in New Hampshire, 
and the respondent in Maine, where the suit 
was brought, the bill was dismissed, on the re- 
spondent pleading and showing that he had his 
domicil in Virgima, when the bill was filed. 

[Cited in Almy v. Wilbur, Case No. 256; Sum- 
ner V. Marcy, Id, 13,609; Matthews v. La- 
lance & Grosjean Manuf'g Co., 2 Fed. 234.] 

See Shute v. Davis, Case No. 12,828; Craig 
V. Cummins, Id. 3,331; Kelly v. Harding, 
Id. 7,670. 

2. If the respondent owned land in Virginia, 
which he was cultivating, and residing on with 
one daughter, and intended to have his family 
reside on, and did not intend to return to Slaine, 
except to remove his wife and another daughier, 
he may be regarded as having his domicil in 
Virginia. 

[See note at end of case.] 

[Cited in TJ, S. v. Reindeer, Case No. 16,145; • 

Kemna v. Brockhaus, 5 Fed. 764.] 
[See Read v. Bertrand, Case No. 11,601.] 

3. It is not necessary to such domicil, that 
the party have obtained a right to vote, or hold 
office. 

[See note at end of case.] 

4. If a party has two places of residence, he 
may elect which shall be his domicil. 

[See note at end of case.] 

5. The residence of the wife is in subordina- 
tion to that of the husband. 

[See note at end of case.] 

6. A former domicil is presumed to continue 
till the party shows clearly a new one. 

[See note at end of case.] 

[Cited in U. S. v. Reindeer, Case No. 16,145.] 

7. The declarations of a party as to his inten- 
tions in changing his residence are competent 
evidence for him in connection with his acts. 

[See note at end of case.] 

[Cited in Hovey v. Stevens, Case No. 6,745.] 

Tills was a bill in equity, in which the com- 
plainants [Daniel Burnham and another] 
were described as citizens of New Hamp- 
shire, and the respondent [James Rangeley] 
as a citizen of Maine. The bill was filed, and 
the subpoena servecf September 26, 1843. 
The respondent pleaded, that he was not a 
citizen of Maine at the time the bill was 
filed, but was then, and since, a citizen of 
the state of Virgima. On this, issue was 
joined, and certain facts proved or admitted 
which will be given in the opinion of the 
court. [Bill dismissed.] 

Howard and Shapley, for complainants. 
0. S. & E, Davies and Longfellow and Pre- 
ble, for respondent 

WOODBURY, Circuit Justice. The OLues- 
tion presented here, affects the jurisdiction 
of this eoviit over the bill. By the act of 
congress passed 24th September, 1789 (chap- 

'■ [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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ter 20, § 11), jurisdiction Is not given to ns 
in tliis ease, unless "the suit is between a cit- 
izen of tlie state whex-e the suit is brouglit, 
and a citizen of anotlier state." 1 Stat. 78. 
Neither of the parties, when the writ was 
sued out, or since, is pretended to have be- 
longed to the state of Maine, where the suit 
is brought, unless it be the respondent. The 
issue is, whether he, at that time, viz., Sep- 
tember 26, 1843, was a citizen of the state of 
Maine. If he was, fm-ther proceedings under 
the bill can be sustained; but if he was not, 
OTU' authority to sustain them fails, and the 
bill mxist be dismissed for want of jurisdic- 
tion. 

The facts seem to be clear, from the evi- 
dence in the case, that the respondent, prior 
to 1842, had been a citizen of the state of 
Maine, for several years. He appears to have ' 
had no near relatives in this country, except 
a wife and two daughters, who resided with 
him in Maine, and two sons, who were set- 
tled in Virginia. He appears also to have 
owned land in the latter state, and to have 
considered the climate as more favorable to 
his health than that of Maine. Under these 
circumstances, in July, 1842, he went to Vir- 
ginia, for the pm'pose of erecting buildings on 
his land there, with a view to a permanent 
residence in that state; but upon his arrival, 
finding another tract with buildings already 
erected thereon, situated near his sons, he 
purchased the same, and returned to Maine 
to adjust his affairs and remove his family. 
In October, 1842, he sent to Virginia a part 
of his household fm*niture, took with him one 
of his daughters, and removed to the planta- 
tion he had there bought; and did this with 
the avowed view of making it his permanent 
home. He proceeded to repair the buildings, 
and make large additions to them, so as bet- 
ter to accommodate all his family; commen- 
ced improvements on his land, by ploughing, 
fencing, and planting fruit ti*eees; purchased 
more fm-nitm:e and tools, stock, and laborers; 
and proposed to send for his wife and other 
daughter, in Maine, in the spring of 1843. 
But as the wife was unwilling to go, except 
with him personally, and he had not leisure 
conveniently to return for her till September, 
1843, he then came to Maine, sold the resi- 
due of his fm'niture there, September 28, 
1843, and the next day took passage for Vir- 
ginia, with his wife and other daughter. 
Some of these intentions were proved by his 
own declarations, accompanying a part of the 
acts before named, and made previous to any 
service of the subpoena in this case. Though 
objected to as not competent evidence, we 
are satisfied that under such circumstances 
they must be regarded as a part of the res 
gestae, and clearly admissible in explanation 
of acts, showing the object in view in the 
latter, and thus affecting the question of dom- 
icil. See Stansbury v. Arkwright, 5 Oar. & 
P. 575; Thorndike v. Boston, 1 Mete. [Mass.] 
242, 247; Kilbm-n v. Bennett, 3 Mete. [Mass.] 
199; Marsh v. Meager, 1 Starkie, N. P. 353; 



1 Greenl. Ev. 108; Newman v. Stretch, 1 
Moody & M. 338; Harvard College v. Gore, 
5 Pick. 370, 374. Semble, contra, Butler v. 
Farnsworth [Case No. 2,240]. The domicil is 
to be changed by acts and intents imited. 
The Venus, 8 Cranch [12 U. S.] 253, 278; 
Vatt. Law Nat. 92; 5 Greenl. 145; Bruce v. 
Bruce, 2 Bos. & P. 229, note. Not, I admit, 
by merely declaring intentions alone. But 
here are both declarations and acts, and both 
co-operating and in most respects consistent. 
The whole question of domicil is usually 
dependent on the intent of the party, though 
that is to be collected or inferred from acts 
as well as declarations. The acts are chiefly 
inportant as showing the intent. It is man- 
ifest, then, from competent evidence, that the 
respondent, as early as October, had good 
reasons for changing his residence from the 
state of Maine to Virginia;— that he had 
come to the determination to change it bona 
fide and permanently, and that, under that 
determination, he then removed a portion 
of his family and furniture to the latter 
state; and has continued to reside there 
since on his plantation, making valuable im- 
provements, showing animum manendi in 
various ways; and neither by acts nor words, 
evincing animum revertendi, or any intent 
to return to Maine to reside, except the re- 
maining of his wife and one daughter behind 
him in the state of Maine, occupying a house 
of his not sold till January, 1843, and us- 
ing some of his furnitm-e there. This un- 
explained, would conflict with and impair 
the force of the other circumstances; but it 
is clearly shown that those persons were left 
behind only till further repairs were made to 
the house in Vir^nia— and these last, being 
completed, they were to join him in the 
ensuing spring; and that, being unwilling to 
go except in his company, they did not leave 
Maine till he came for them in September, 
1843. He then returned to this state, it is 
true, but not with a view of resuming his 
residence in Maine. It was directly the 
reverse. Nor did he return on account of 
his not having terminated that residence the 
px'evious year, but because he had terminated 
it, and wished to remove to his new domicil 
those, to whom it was not convenient or 
agreeable to join him there earlier. Leaving 
one's family behind, and especially only a 
part of them, does not, under such circum- 
stances, however different it might be under 
others, prevent the domicil from being' chan- 
ged. Cambridge v. CharIestown,13 Mass. 501. 
So a temporary return to one's family at a 
former place of residence, with views and 
for objects merely temporary, does not revive 
a former citizenship. The Friendschaft, 3 
Wheat. [16 U. S.] 14, 4 Pet Cond. R. 109. 
It does not, even if the party resides there 
during winter with his family and dies there. 
Harvard College v. Gore, 5 Pick. 370, 374. 
It is a general rule, likewise, that the wife 
follows the settlement and citizenship of 
the husband. Story, Confi. Laws, § 46. Her 
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residence is also in subordination to his; 
though, as before intimated, having an influ- 
ence on his at times, if different, and if the 
cause of the difference is not explained con- 
sistently -with his permanent removal else- 
where. 7 Greenl. 501, Append. But here it 
is explained, and is not at all inconsistent 
with the position of his having' changed hi.s 
abode permanently. Again, it is conceded 
to be a soimd principle, that being once a 
citizen of Maine, the burden of proof is on 
the respondent to show a -change in his 
domicil. Kilburn v. Bennett, 3 Mete. [Mass.] 
199, 201. But this he has attempted and 
satisfactorily. Again, if the respondent was 
regarded in September, 1843, as having two 
places of abode, leaving it in some degree 
doubtful which was intended as the perma- 
nent one, he is at liberty to select and treat 
either as his domicil, as he has in this case 
treated Virginia. Story, Confl. Laws, § 46; 
5 Ves. 750, 788; 5 Pick. 370. 

There seems, then, to be no other objection 
to the application of the following well set- 
tled principles to the facts in this action. 
First. That where a person removes from 
one place to another, with the intent to 
make the latter his permanent abode, his 
domicil is to be regarded as immediately 
changed. The Venus, 8 Granch [12 U. S.] 
253, 278; U. S. v. The Penelope [Case No. 
16,024]; Story, Confl. Laws, § 46; The Ann 
Green [Case No. 414]; 3 C. Rob. Adm. 12; 
5 G. Rob. Adm. 60, 233. Justice Story said 
in The Ann Green [supra]: "Even the short- 
est residence, if with the design of a perma- 
nent settlement, stamps the party with a 
national character." That was a new resi- 
dence after a removal. Second. Such a change 
at once affects the jurisdiction of the United 
States courts. Case v. Clarke [Case No. 2,490] ; 
Gassies v. BaUon, 6 Pet. [31 U.S.] 761; 
Cooper v. Galbraith, [Case No. 3,193]; Cat- 
lett v. Pacific Ins. Co. [Ed. 2,517]. The per- 
son altering his domicil to another place, is 
a citizen within the meaning of the act of 
congress as to suing or being sued in this 
court, whether he is yet allowed to vote and 
to hold office or not in the state of his new 
domicil. Catlett v. Pacific Ins. Co. [supra]. 
It follows, then, tiiat as for the purposes of 
jm'isdiction in this coiu:t, a permanent resi- 
dence generally constitutes citizenship, and 
controls om* proceedings, and, as before the 
filing of the bill in this ease, we are satis- 
fied that the respondent had removed to Vir- 
^nia with a view to make it his permanent 
abode, he was not at that time a citizen of 
Maine. Bill dismissed for want of jurisdic- 
tion. 

[NOTE. For denial of respondent's motion 
for costs, see Case No. 2,177, following.] 

[NOTE. Every person has a legal domicile. 
Desmare v. U. S., 93 U. S. 605. It is defined 
to be residence coupled with an intention to re- 
main an unlimited time. White v. Brown, Case 
No. 17,538; Doyle v. Clark, Id. 4,053; Harris v. 
Firth, Id. 6,120; Ewing v. Blight, Id. 4,589; 



Ex parte Kenyon, Id. 7,720. The Venus, 8 
Oranch (12 U. S.) 253; Ennis v. Smith, 14 How- 
(55 U. S.) 400; Johnson v. 21 Bales, etc.. Case 
No. 7,417; Levy's Case, Elect. Cas. 41; U. S. 
V. The Penelope, Case No. 16,024; Mitchell v. 
U. S., 21 Wall: (88 U. S.) 350; In re Green, 5 
Fed. 148; Butler v. Hopper. Case No. 2,241; 
Prentiss v. Barton, Id. 11,384; Case v. Clarke, 
Id. 2,490; U. S. v. Thorpe, Id^ 16,494; Butler 
V. Hopper, Id. 2,241; Woodworth v. St. PauU 
etc., liy. Co., 18 Fed. 282. There can he but 
one. Brent v. Armfield, Case No. 1,833. Con- 
tinues until another is acquired. Desmare v.. 
U. S., supra; Ennis v. Smith, supra; Powers v.. 
Mortee, Case No. 11,362; Stoughton v. Hill, Id> 
13,501; Quigley v. U. S., 13 Ct. 01. 368. WilE 
be presumed from residence. Ennis v. Smith, 
supra; Mitchell v. U. S., supra; Rogers v. The- 
Amado, Case No. 12,005; Lee v. Simonds, 1 
Or. 158. Declarations and acts are admissible- 
to qualify and explain the character of the resi- 
dence. Tobin V. Walkinshaw, Case No. 14,070. 
In the absence of express declarations of inten- 
tion, the acts of the party may be considered irt 
determining the secret intention. The Venus,, 
supra; Ewing v. Blight, supra; Ennis v. Smith,, 
supra; Butler v. Farnsworth, Case No. 2,240- 
Mere temporary absence for purposes of busi- 
ness will not work a change. Catlin v. Glad- 
ding, Id. 2,520; The Ann Green, Id. -414. Nor- 
is the domicile changed by voting in a state in 
which the party is sojourning. Clarke v. Wash- 
ington Territory, 1 Wash. T. 68; Cooper v. FaL- 
braith. Case No. 3,193. See Blair v. Western 
Seminary. Id. 1,486. The Question of domicile- 
is a mixed one of law and fact. Pennsylvania 
v. Ravenel, 21 How. (62 U. S.) 103. But see- 
Lee V. Simonds, supra. The place of birth, if 
it be the domicile of the parents, is the domicile- 
of origin. Powers v. Mortee, supra; Prentiss 
V. Barton, supra; Levy's Case, supra; Sprague 
V. Litherberry, Case No. 13,251; Woolridge v. 
McKenna, 8 Fed. 650. Is not lost by long resi- 
dence abroad, although there is a doubt of an 
intention to return. White v. Brown, supra. 
By return to the domicile of origin witti inten- 
tion to reacquire it, the original domicile reverts. 
Johnson v. 21 Bales, etc., supra; Catlin v. 
Gladding, supra; The Dos Hermanos, 2 Wheat. 
(15 U, S.) 76; In re Walker, Case No. 17,061; 
Prentiss v. Barton, supra; The Frances, 8- 
Cranch (12 U. SO 335. Is not lost by a forced; 
exile. Ennis v. Smith, supra. But it does not 
revert by a return for temporary purposes. The- 
Friendsehaft, 3 Wheat. (16 U. S.) 14. The- 
domicile of the wife is that of her husbands 
Oglesby v. Sillom, 9 Fed. 860. But see Oheever 
V. Wilson, 9 Wall. (76 U. S.) 108. A divorced 
wife may acquire a domicile. Barber v. Barber, 
21 How. (62 U. S.) 582; Bennett v. Bennett, 
Case No. 1,318. And see as to soldiers and sail- 
ors, In re Green, supra.] 



Case No. S,177. 

BURNHAM V. RANGELBY. 

[2 Woodb. &.M. 417.]^ 

Circuit Court, D. Maine. May Term, 184T. 

Costs— Dismissal fob Want op Jurisdiction. 

1. Where a case is dismissed on account of 
the want of jurisdiction over the person, no 
costs are allowed in the circuit court of the 
United States. There is no act of congress regu- 
lating this, or expressly giving costs to the pre- 
vailing party; and the question is to be gov- 
erned by the laws of the state and analogies. 

[Cited in Hunter v. Marlboro, Case No. 6,908;. 
Hovey v. Stevens, Id. 6,746; Greene v> 
Bateman, Id.*5,762; Folger v-The Robert G. 

* [Reported by Charles L. Woodbury, Esq.,, 
and George Minot, Esq.] 
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Shaw, Id. 4,899; Wallace v. Clark. Id. 
17.09S; Abbey v. The R. L. Stevons [Case 
No. 83; Jerman v. Stewart, 12 Fed. 275; 
Cooper T. New Haven Steam-Boat Co., 18 
Fed. 5SS; Mansfield, B. & L. M. R. Co. 
V. Swan, 111 TJ. S. 3SS, 4 Sup. Ct. 515; 
Pentlarge v. Kirby, 20 Fed. 898.] 

2. In some states, by a statute allowing costs 
in all cases to the prevailing party, they are 
given to the party who prevails in a question 
of jurisdiction, but not without such a statute. 

In this case the bill in equity was dis- 
missed at the October term, 1845 (1 Woodb. 
& M. 7 [Case Na. 2,176)), on accoimt of the 
want of jurisdiction in consequence of the 
plaintiff [Daniel Burnham] being an inhab- 
itant of New Hampshire, and the defendant 
[James Rangeley], though called as of Port- 
land, Me., was shown, by the evidence in 
the case, to have had his domicil, at the time 
■of the service of the subpoena, in the state 
of Virginia. Before that term of the court 
closed, the respondent moved for his costs. 
This motion was resisted by the plaintiff on 
the ground, that where a bill was dismissed 
lor want of jm'isdiction no costs could be 
taxed. [Motion denied.! 

Charles Davies and Son, for the motion. 
Shapley and Howard, against it. 

WOODBURY, Circuit Justice. The rule or 
practice of com-ts, in different states, is 
sometimes different in respect to the taxa- 
tion of costs, where a proceeding fails for 
want of jiu'isdiction. It is not imiform, 
whether it be in equity or law. Nor has it 
been only one way in several of the states, 
at different periods of their own judicial 
history. Sometimes the difference arises im- 
der tlie circumstance, that their statutes on 
the subject are different; and sometimes, 
probaT)ly, from analogies and reasons com- 
ing to the notice of the courts in one state 
and at one period, which did not in others, 
and hence influenced them to a different I'e- 
sult. Thus in Connecticut it is said to have 
-once been the practice to allow costs, wlien 
an action failed for want of jm'isdiction, if 
it was taken advantage of by a plea; but 
not if taken notice of by the court and dis- 
missed ex officio. Since that it has been 
strongly doubted there, if not decided, that 
•costs can be given in no case which fails for 
want of jurisdiction. The whole case is 
then regarded as coram non judice. Grumon 
V. Raymond, 1 Conn. 40; 8 Conn. 165. So 
In New Hampshire it has been decided, that 
if a case fails for the want of jm-isdiction 
over the subject-matter, no costs are allowa- 
ble; but if it fails for want of jm'isdiction 
over that particular case, though, possessing 
it over the subject-matter, costs are allowa- 
ble. Howell V. Ingi'aham,^ Chesh. Sess. 
1805; Martin v. Atkinson,- HiUsboro' Sess. 
1803; Hook v. Davis,^ Sept., 1805,— from 
Judge J. Smith's manuscripts; 12 Mass. 367, 
370; 3 East, 352. But these decisions have 

^ [Nowhere reported.] 



been doubted, if not overruled in Brown v. 
Moody,- Rochester Sess. Feb., 1809, and 
Smith y. Piper,- Id.; 2 Mass. 216, 217; 2 
Bac. Abr, 45. Costs now are given to the 
prevailing party there on the merits, by long 
practice, but not by positive statute. Bar- 
ron V. Ashley, 4 N. H. 281. But it is be- 
lieved that they never are given when there 
is no jurisdiction. Eames v. Carlisle, 3 N. 
H. 130. 

In Ma,ssachusetts ' the decisions appear to 
have fluctuated at different times, and in 
some cases to have rested on the peculiar 
language of their statutes. Thus their ear- 
liest precedents seem to have been against 
the allowance of costs in any case which 
failed for want of jm'isdiction. Thus in 
Williams v. Blunt, 2 Mass. 207, the com-t re- 
fused costs, because, possessing no jurisdic- 
tion either of the subject-matter or the case, 
and the party, asking costs, was there the 
original plaintiff in the comrt below. See, 
also, remarks in Jordan v. Dennis, 7 Mete. 
[Mass.] 590; 15 Mass. 221; Osgood v. Thurs- 
ton, 23 Pick. 110. But since that first case, it 
has been held that costs are allowable, when 
the writ showed jurisdiction, and the plea set 
out and sustained the objection to the want 
of it. 12 Mass. 370. So in Gary v. Daniels, 
5 Mete. [Mass.] 236, 239, where the jurisdic- 
tion was contested, and was the point in 
issue, though the objection went to the cause 
of action. Both of these .seem to rest on 
the peculiar words of their statute, giving 
costs to the "party prevailing," which is con- 
strued to be the defendant, if objecting to 
the jurisdiction and prevailing in his plea. 
So in Jordan v. Dennis, 7 Mete. [Mass.] 590, 
he is regarded as the prevailing party quoad 
boc. It is said that c^sts are also given in 
equity, though bills are di,smissed for want 
of jm'isdiction, because the respondent is the 
prevailing party; and it seems equitable to 
do it if the court has the power, where the 
respondent, in any case, has been put to ex- 
pense by a false clamor against him, by sum- 
moning him into a com*t which has no jm'is- 
diction over him or the case. 11 Pick. 446, 
495; Riddle v. Mandeville, 6 Crancb [10 U. 
S.] 86; Winchester v. Jackson, 3 Cranch [7 
U. S.] 514; Reed v. JohAson, 24 Me. 322; 
Reynolds v. Plummer, 19 Me. 22; 6 Greenl. 
405. Both in law and equity, the ditficulty 
in giving costs in such case is the want of 
power. It is contended that the decisions 
in Massachusetts could not be sustained, un- 
less the court relied on the special words of 
their statute, giving costs to "the prevailing 
party," and had possessed jurisdiction over 
the person of the plaintiff, and over the ex- 
ception made by the defendant, and over the 
general subject-matter, though not of that 
particular case. The power seems there to 
be derived mainly from the statute, though 
in part from other considerations not exist- 
ing here. In this case the plaintiff resided 

^ [Nowhere reported.] 
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in another state, and the court had not juris- 
•diction of the .subject, unless one of the par- 
ties had his domicD. in Maine, so as to bring 
the case within^the constitution and the rea- 
son of the provision, by one party having in 
his own state court prejudices in his favor 
■over a sti'anger, and lience allowing jurisdic- 
tion in the courts of the United States. See 
•cases in Brown v. Noyes [Case No. 2,023]. In 
this case, also, there is no statute of the gen- 
eral government like that in Massachusetts. 
In New York, also, no costs of the suit are al- 
lowed where no jm*isdiction exists over the 
.subject People v. Judges of Madison, 7 
•Cow. 423; Ex parte Davis, 5 Cow. 33; Ex 
parte Benson, 6 Cow. 592; Ex parte Mallard, 
Id. 593. 

Without entering . into further details in 
other states, the following additional cases 
are in point, that no costs are allowed if an 
action is dismissed for want of jurisdiction. 
S Sumn. 473 [Bank of Cumberland v. Willis, 
Case No. 885]; 15 Mass. 221; 4 Ham. [4 
Ohio] 200; [Hurst'.s Case] 4 Call. [4 U. S.] 
588; 3 Litt 332; 2 Yerg. 579; Wright [36 Pa. 
St.] 417; 1 Verm. 488; 6 Halst. [11 N. J. Law] 
1G8; [Inglee v. Coolidge] 2 Wheat. [15 U. 
S.] 363; 9 Id. GoO. These generally proceed 
•on the ground, that the com't has no jurisdic- 
tion to award costs any more than to award 
•damages, or other relief on the merits, 
when the case is not legally before them. 
•Opposed to this, are only those before allud- 
■ed to in [Winchester v. Jackson] 3 Cranch [7 
U. S.] 515, where the defendant in error was 
■defendant in the court below, and 19 Me. 22, 
where the plaintiff moved to dismis.s his own 
suit for want of jurisdiction, and the others 
in Massachusetts already explained under 
the peculiarities of their statute. These last 
•cases, likewise, as before intimated, take 
some other grounds, .such as though the coiu:t 
may find in the end it has no jurisdiction to 
sustain the action, they have jm*isdiction to 
inquire into the matter, whether, in law, 
they have jurisdiction or not over the merits, 
and to render judgment on that question; 
and if so, to decide on the costs of settling 
it, as an incident to settling the principal 
■question. 8 Mete, [Mass.] 343. But then 
the co.sts of the motion or plea, as to jurisdic- 
tion, could alone be allowed, and would seem 
to be sometimes in New York, See cases in 
Cowen before cited. The present question, 
though illustrated some by the com-se pm*- 
sued in other states, derives no aid from de- 
-cisions in England, except that by statute of 
4 Anne, c. 6. Costs are given in all ca.ses 
where a writ of error is quashed. Tidd, 
Pr. 1099; 2 Strange, 834; 2 Ld. Kaym. 1403. 
The question then here must be settled defin- 
itively by what is the law and established 
practice in this state, and in the United 
States courts. See Hathaway v. Eoach 
'[Case No. 6,213]. These, if clear, are im- 
perative. In Maine, as well as the courts 
•of the United States, it has been de- 
cided in broad terms repeatedly, that costs 



cannot be allowed where the action fails fot 
want of jm-isdiction. See Swett v. Kobin- 
son, 2 Faurf. 234; 24 Me. 332. See Monta- 
let V. Murray, 4 Cranch [8 U. S.] 46, 47; In- 
glee V. Coolidge, 2 Wheat, [lo U, S.] 363; 
Jlclver V. Wattles, 9 Wheat. [22 U. S.] 650; 
Houston V. Moore, 3 Wheat. [16 U. S.] 433. 
Some cases are conti-a: Winchester v. Jack- 
son, 3 Cranch [7 U. S.] 514, where the de- 
fendant in eiTor was the original defendant; 
Reynolds v. Plummer, 19 Me. 22, where the 
plaintiff moved to dismiss hi^ own case; and 
in 6 Greenl. ■405, costs were allowed to trus- 
tees sued in the wrong county, but this seems 
to have been under a statute, and the court 
had jm'isdiction of the ease. The language 
in the Maine statute is much as in Massachu- 
.setts. But some decisions in Maine seem 
like the first ones in Massachusetts to have 
given no costs. Others since in Maine, as in 
Massachusetts since, give costs in some pecul- 
iar cases, but not in those like this. 

Proceeding to the general government, it 
will be found that no act of congress spe- 
cially regulates this point; though in Hatha- 
way V. Roach [Case No. 6,213], this court 
held, that a party recovering judgment was, 
under the judiciary act of 1789, entitled to 
such costs as the state laws gave, in cases 
not. provided for by congress. The right to 
some costs is implied from various acts there 
enumerated, and particular items are pro- 
vided for in several instances. Thus in the 
judiciary act it is a necessary implication, as 
it expressly provides, that in case a party 
in an action brought in the circuit com*t re- 
covers less than five hundred dollars, or less 
than three hundred on appeal, whether in 
law or equity, "he shall not be allowed, but 
at the discretion of the court may be ad- 
judged to pay costs." Section 20. So by sec- 
tion 23d, the supreme court, when affirming 
judgment on a writ of error, may allow sin- 
gle or double costs, at their discretion. It 
has been adjudged not only that some costs 
go of course on aflirmance of it, but also 
on the dismissal of a writ of error, when 
the plaintiff does not appear. Montalet v. 
Murray, 3 Cranch [7 U. S.] 247, 4 Cranch 
[8 U. S.] 46. But costs are not of course in 
all cases of reversal. Riddle v. Mandeville, 
6 Cranch DLO U. S.] 86. Not if reversed for 
an error of the court itself, and not a wrong 
of the party. Though the costs of the party 
recovering will be allowed in the circuit 
court. McKnight v. Craig's; Adm'r, 6 Cranch 
[10 U. S.] 183. So if a case is removed from 
a state coxurt, and the plaintiff recovers less, 
held still entitled to costs. Ellis v. Jarvis 
[Case No. 4,403]. See other instances, and 
decisions referred to in Hathaway v. Eoach 
[Id. 6,213]. 

Now, although the general conclusion from 
all these and several rules and decisions in 
the courts of the United States there speci- 
fied, is, that a party recovering on the merits 
is entitled to costs, it is not so, when a party 
has a case dismissed for want of jm'isdietion. 
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In MeEver v. Wattles, 9 Wheat. [22 "D. S.] 
650, Cliief Justice Marshall said: "In all 
cases where the cause is dismissed for want 
of jurisdiction, no costs are allowed." That 
was a writ of error, and on the record the 
amount was less than one thousand dollars, 
which was in dispute, and it seems conclu- 
sive on the matter as a precedent for the 
United States courts. Whether then we go 
to the acts of congress, or- the general stat- 
utes in Maine, and the decisions on them in 
cases like this, the motion must fail. Cer- 
tainly the weight of the precedents is also 
in favor of the respondent in this motion, 
and against giving costs in actions at com- 
mon law, if dismissed for want of jurisdic- 
tion, when we go to other states and to the 
common law; though in equity reasons exist 
in favor of the allowance, if there he power, 
and it is the general principle, that when 
one party unlawfully puts the other to ex- 
pense, he ought to indemnify him as far as 
may be by costs. If the plaintiff in this case 
lives out of Maine, yet he lives within this 
circuit, and the comt can reach him and his 
counsel while the proceeding remains on the 
docket. In a suit at law, by the rules, when 
the plaintiff lives out of the state, the writ 
must be indorsed by the counsel here, in 
order to obtain additional secmity for costs. 
And if the plaintiff lives out of the United 
States, he is obliged, in all cases, to give se- 
curity for costs, by a rule of the supreme 
court made in February, 1808. But these 
provisions and these equities seem to apply 
to- cases where the court possesses jurisdic- 
tion, rather than where it has not. In the 
last event it has no more power to judge and 
discriminate on account of equitable than 
legal considerations, because it has no juris- 
diction to exercise either. The case stands, 
then, not on the gi'ound that no costs exist- 
ing at common law, and none being given 
explicitly by congress in this case, the mo- 
tion must fail; but though costs are recover- 
able by the statute of Gloucester (6 Edw. I.), 
wherever damages could be, as an increase 
of damages, and by subsequent English stat- 
utes in most other cases (see Hathaway .v. 
Roach, supra), and belonged to the victor by 
the civil law, "victus victori in expensis con- 
demnandum est," and existed in most of the 
old states, when colonies, as an inherited 
right, from England, without anyonew stat- 
ute here; yet no court can award them with- 
out a special statute broad enough for the 
purpose, if it have no jurisdiction of the 
cause, and the supreme court has decided 
against doing it, in cases where jurisdiction 
did not exist as already shown. It has also 
made an express rule, intending, at least by 
implication, to regulate cases like this. It is 
No. M, A. D. 1838, allowing costs in all dis- 
missals of suits, except where done for want 
of jurisdiction. 1 How. Append. In some 
degi'ee analogous is the rule not to allow 
costs. If a case is dismissed from a division 
of opinion on the merits between the mem- 



bers of this court. Gould v. Coulthurst, 1 
Strange, 139; Veazie v. Williams [Case No. 
16,907]. Or when judgment is arrested. 
Pangbiu-n v. Ramsay, 11 Johns. 141; 4 Gill 
& J. 407; Kirb. 89, 218; 2 Dev. 386; Cameron 
V. Reynolds, Cowp. 407; 2 Bos. & P. 376. 
Unless otherwise by statute. Tidd, Pr. 898, 
899. 

Notwithstanding, then, the equities in favor 
of costs, where a party has been put to ex- 
pense in a case dismissed for want of jmis- 
diction, and notwithstanding the broader dis- 
cretion in courts over costs in chancery than 
at common law, there is a defect of power 
to adjudicate, or a'n'ard costs to either side, 
when there is no power to adjudicate on the 
merits, and when the case is dismissed on 
account of the want of any such power. The 
case is not dismissed for want of equity or 
merits, but fails from want of authority 
over it, and hence over its incidents also. It is 
coram non judice. It might be expedient for 
congi-ess and the state legislatures expressly 
to authorize a com-t to give costs in such 
cases; as they must hear and decide the 
question, whether they have jui'isdiction or 
not, and may well allow the costs of doing 
that, if the legislative power pleases, and 
even the costs of the whole proceedings. 
But no statute or decisions in Maine seem to- 
me to authorize such a course now; and the 
decisions of the supreme court and its rules, 
as well as sound analogies in the absence 
of any express aid of congress on the matter, 
appear to forbid this motion. Motion re- 
fused. 
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Case No. 2,178. 

BURNHAM V. WEBSTER. 

[2 Ware (Dav. 236) 240.] ^ 

Circuit Court, D. Maine. June 2, 1845. 

Pleadixg— Double Replication — Plea of For- 
MBK Judgment — Profert — Plea of Foreign 
Judgment— Op Nul Tiel Record. 

1. A replication which alleges two distinct 
and independent facts, either of which is a com- 
plete answer to the plea, is double, and is bad 
on special demurrrer. 

2. A former judgment is not pleaded with 
a profert, but a profert is tendered in reply to- 
the plea or replication of nul tiel record. 

3. A plea of a foreign judgment must con- 
tain an allegation that the court had jurisdic- 
tion, or so much of the proceedings must be 
spread on the record as will show affirmatively 
that the court had jurisdiction. 

4. A foreign judgment is not considered as a 
record, and a plea to such judgment of nul tiel 

^ [Reported by Edward H. Daveis, Esq.] 
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record is bad. The opposite party may treat 
the plea as a nullity and take judgment. 

At law. This was an. action of assumpsit 
on a promissory note of one thousand dol- 
lars. The defendant [Ebenezer Webster] 
pleaded the general issue, and, for a second 
plea, a former judgment of the supreme court 
of New Brunswick, in favor of the defend- 
ant. Issue was joined by the plaintifC [Noah 
Burnham] on the first plea, and to the sec- 
ond he replied that the supreme court of 
New Brunswick was a foreign court and had 
no jurisdiction of the subject-matter of this 
suit at the time when the judgment was 
rendered, and that the note set forth in the 
declaration was wilfidrawn' from said court 
by consent of the parties and by leave of 
the court before the verdict and judgment 
To this replication the defendant demurred 
specially, and assigned for causes of demur- 
rer, that the replication was double and ar- 
gumentative, and the plaintiff joined the 
demurrer. [Demurrer sustained.] 

Mr. Shepley, for plaintiff. 
Mr. Rand, for defendant 

WARE, District Judge. By the rules of 
pleading there can be but one replication to 
one plea. The defendant may indeed put 
into the cause several pleas, but each plea is 
distinct and must be single; it must contain 
but one matter of defense, that is, it must 
not contain two or more facts or points, each 
of which would be an answer or defense to 
the action. The replication in like manner 
must be single, and confined to a single an- 
swer, and if it contains more than one, each 
of which would be a full answer to the plea, 
it will be held on demurrer bad for duplicity, 
for it must tender a single issue. Tried by 
this test can this replication stand? It al- 
leges in the first place that the court had 
no jurisdiction of the subject-matter of this 
suit This, alone, is a complete answer to 
the plea on which the defendant might take 
issue, and if found for the plaintiff that the 
court had not jm'isdiction there is an end 
of the defense set up by the plea. For if 
the court had no jurisdiction the judgment 
would be considered as a nullity, and not 
in any way affecting the rights of the parties. 
In the second place, the replication alleges 
that the note now declared on was, by con- 
sent of parties and leave of court, withdrawt 
from the case before the verdict and judg- 
ment. This allegation admits the jurisdic- 
tion of the court over the parties and the 
subject-matter at the time when the action 
was commenced, and then shows that it was 
withdrawn from the jm'isdiction by the leave 
of the court and consent of the parties, so 
that no adjudication was in fact had on the 
note. This is also by itself, and independ- 
ent of any other matter, a complete answer 
to the plea, on which the defendant in a re- 
joinder might take issue. If the defendant 
had rejoined instead of .demurring, the re- 



' joinder must, to answer the replication, have 
been double, and presented two distinct and 
independent issues. 

It 'is contended in favor of the replication 
that it is not double, because it presents but 
a single point, and that is that the judgment 
is not conclusive. But it is obvious that a 
judgment may not be conclusive on the par- 
ties for more reasons than one. But in re- 
plying to a plea the plaintiff is not allowed 
to put in sevei'al replications to a single plea, 
as a defendant may put in several pleas to a 
declaration. When a foreign judgment is de- 
clared on, the defendant may in different 
pleas allege several distinct and different 
reasons why it should not be conclusive on 
his right, as the want of jmusdiction in the 
com't or fraud in obtaining the judgment,' or 
that it is invoked to affect the rights of third 
persons by collusion between the parties. 
,But when it is pleaded in defense to an ac- 
tion, though the plaintiff may believe that 
the judgment is not legally binding for sev- 
eral reasons, he is by the rules of pleading 
precluded from availing himself of more 
than one. He must select from his various 
means of defense the one on which he choos- 
es to rely. The plaintiff having in this case 
included in his replication two distinct mat- 
ters, either of whicli is a complete answer to 
the plea, the replication must be adjudged 
bad. But then it is contended that if the 
replication is bad, so also is the plea, and 
that a bad replication is good enough for a 
bad plea, the general rule being that where 
there are successive faults in pleading we 
must go back to the first fault The plea it 
is contended is bad for two causes. 1. It is 
pleaded without aprofert 2. Because the plea 
does not allege that the court had jurisdic- 
tion of the parties and of the subject-matter. 
The first objection cannot prevail. In causes 
where a profert is necessary, the omission 
can only be taken advantage of by special 
demurrer, and the objection is waived by 
pleading over. Chit PI. 330, 512. And wher 
a judgment is relied on in a declaration as a 
grotmd of action, or in a plea as a defense, it 
is never declared on or pleaded witn a pro- 
fert See precedents in Finch, Prec. p. 347, 
and 2 Chit PI. 232, and 3 Chit PI. 22T, for 
"Declaration." 2 Chit PL 536, 673, "Plea 
Nul Tiel Record," and "Replication." The 
profert is made in reply to the plea of nul 
tiel record, and the party then has time to 
produce the record. 3 Bl. Comm. 331. And 
further, foreign judgments are not considered 
by the common law as records and cannot b^ 
declared on and pleaded technically as such. 
In the case of Walker v. Witter, Doug. 1, the 
plaintiff declared in debt on a judgment re- 
covered in the colonial court of St Jago de 
la Yega, "as by the record and proceedings 
thereof remaining in said court will more 
fully appear," and the defendant replied nul 
tiel record. The court said the prout patet 
per recordum was absurd because the foreign 
judgment in the view of the common law 
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was no record, but tliat it might be rejected 
as surplusage; but that the plea of nul tiel 
record was a nullity, and gave judgment for 
the plaintiff.' 

The second objection involves a question of 
more difficulty. The plea is in the common, 
form of a plea of domestic judgment. What- 
ever difference of opinion there may be as to 
the binding force of foreign judgments, all 
agree that they are not entitled to the same 
authority as the judgments of domestic 
coui'ts of general jm*isdiction. They are but 
evidence of what they purport to dec'de, and 
liable to be conti-olled by counter evidence, 
and do not, like domestic judgments, import 
absolute verity and remain incontrovertible 
and conclusive imtil reversed; and the ques- 
tion of the jurisdiction of the court over the 
matter which it acts upon is always an oprai 
question. As to the authority and effect of 
such judgments they are rather assimilated 
to the judgments of domestic com-ts of limit- 
ed and special jui-isdiction. Now, with re- 
spect to the judgments of these com-ts when 
they are relied upon, it must always appear 
that the court rightfully exercised jurisdic- 
tion. There is no presumption in favor of 
their authority as in the proceedings of 
coxurts of general jurisdiction, but that must 
appear on the face of their proceedings, or 
their judgments will be held not merely void- 
able, but absolutely void and nullities. 
Walker v. Turner, 9 Wheat. [22 U. S.] 947- 
9i9; Elliott V. Peirsol, 1 Pet. [26 U. S.] 340, 
341. Formerly it was held in pleading the 
judgment of an inferior court, whether of 
record or not of record, that the whole pro- 
ceedings must be set out at large. Nothing 
was presumed in favor either of their juris- 
diction or of the regularity of their proceed- 
ings. It was therefore not sufficient to al- 
lege talliter processum fuit, but the whple 
must be spread upon the record by the party 
relying on the judgment, that it might be 
seen that the court had jm'isdiction and that 
the proceedings were regular. Com. Dig. 
"Pleader," E 18. But the rigor of the old 
rule has been- relaxed in modern times, and it 
is now held not to be necessary to set out the 
cause of action and the whole proceedings at 
large, but that it is sufficient to allege that 
the suit was for a cause of action aris'ng 
within the jurisdiction of the com't 1 Savmd. 
■92, note 2; Story, PI. 134. And the regular- 
ity of the proceedings will be presumed un- 
less excepted to by the other party. But 
still it must appear that the com't had juris- 
diction, either by a suitable allegation of the 

- Since the union of Ireland and Great Brit- 
ain, Irish judgments are pleadable as records; 
but when, the plea of nul tiel record is pleaded 
it should conclude to the country and not with 
a verification; because the record could not be 
produced in court, and it must be by an exam- 
ined copy and proved by oath, and so must go 
to the jury. Collins v. Mathew, 5 East, 474. 
If it is a domestic judgment the original record 
is brought into court to be inspected by the 
court. See 11 Adol. & E. 179; 39 E. G. L. 38. 



party relying on the judgment, or by spread- 
ing on the record so much of the proceedings 
that the court may see that the inferior tri- 
bunal could rightfully take cognizance of the 
cause. For the court will not presume the 
jurisdiction unless it is distinctly alleged or 
is apparent on the record. It is indeed said 
by Lord Mansfield, in the case of Rowland v. 
Veale, Cowp. IS, that the same liberality 
holds, in pleading the judgment of an infe- 
rior court, with regard to the jurisdic'ion as 
it does with regard to the regularity of its 
proceedings; that is, that it will be presumed 
to be rightful unless the conti-ary is shown; 
aud, therefore, that it is unnecessary to al- 
lege that the party 'b^ame indebted within 
the jurisdiction. For n the cause of action 
did not arise within the juilsdiction, it 
should have been shown to the court below; 
or, if it was not alleged in the court be!'ow. it 
would be bad on error or in a wiit of false 
judgment. This, however, was but an obi- 
ter dictum, for in the case before the court 
it was alleged in the plea that the cause of 
action came within the jurisdiction. But 
with the exception of this dictum the prece- 
dents and the authorities a.re the other way. 
Foreign judgments are held to have no 
greater sanctity or authority than domestic 
judgments of inferior com*ts. It must ap- 
pear by the proceedings or be alleged in the 
plea that the court had jurisdiction of the 
cause, for the court will not presume, nor 
can it be contended that it is a presumption 
of law, that a foreign court has jurisdiction 
over parties who are inhabitants and resi- 
dents of this country. Now it is not alleged 
in the plea nor is there anything spread on 
the record which shows that the foreign 
court had jm'isdiction over the parties or 
the cause in this case. It appears to me, 
therefore, that the plea is bad not in form 
merely, which might be covered by pleading 
over, but in substance. 

The only question of doubt, as it appears 
to me, that can arise is whether it lies in the 
mouth of the plaintifC to say that a court to 
which he had himself voluntarily appealed, 
and whose authority h© had invoked, had no 
jurisdiction to determine the matter, and that 
its proceedings might be treated as a nullity. 
If the question stood entirely dear of author- 
ity, it is one on which I should feel inclined 
to pause. It seems to me to be repugnant 
io the first principles of social order and 
civil justice, that a party should be allowed 
to deny the competence of a tribunal of his 
own choosing, and to' whose authority he 
had compelled the other party to submit. 
If he may, I do not see but that he may 
harass the adverse party with a new suit 
in evei'y new jm'isdiction where he may be 
found, without prejudice from prior judg- 
ments which may have been rendered against 
him by other courts. But the language of 
the authoi'ities does not appear to indicate 
any distinction of the kind, or that a for- 
eign judgment is binding any further on the 
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party ItringiBg tlie smt than on the party 
defendant. 

[NOTE. Upon the trial there was a verdict 
pro forma for defendant, and plaintiff moved 
for a new trial, which was granted. See nest 
following case, No. 2,179.] 



Case M"o. 2,179. 

BUHNHAM T, WEBSTER. 

p. Woodb. & M. 172.]^ 

Curcuit Court, D. Maine. May Term, 1846. 

Evidence— Impeaching Foreign Judgment — Res 
Jddioata. 

1. Where a suit is brought on a note, and the 
defendant ofEers in evidence to bar it a former 
judgment in a foreign court, where the writ 
counted on this and another note, and the judg- 
ment was entered upon the others, but on this 
the defendant was discharged, or went with- 
out day, it was held, that this foreign judgment 
was omy prima facie evidence in "favor of 
what it decided, and that the plaintiffs in this 
case might prove, that the note, now in suit, 
was withdrawn in the trial abroad and not 
passed on by the jury or court, and, in that 
event, it was not barred by the foreign judg- 
ment. 

[Cited in Allen v. Blunt, Case No. 217; Polger 
V. The Robert G-. Shaw, Id. 4,899; BUlton v. 
Guyott, 42 Fed. 255. Disapproved in Mc- 
MuUen v. Richie, 41 Fed. 503, 504.] 

2. Judgments, foreigi or domestic, ought not 
to bar subsequent suits, generally, unless be- 
tween the same parties or their privies, and 
for the same matter, before and once actually 
litigated and decided on by the court. 

[Cited in Allen v. Blunt, Case No. 217; Park- 
hurst V. Kinsman, Id. 10,7G1; Es parte 
Snow, Id. 13,143; Wilkes v. Dinsman, 7 
How. (48 U. S.) 123.] 

8. The force of former judgments between 
the same parties, whether foreign or domestic, or 
in different states of the Union, and whether in 
personam, or in rem, considered. 

[Cited in Hilton v. Guyott, 42 Fed. 255.] 

At law. This was an action of assumpsit 
[by Noah Burnham against Ebenezer Web- 
ster] on a promissory note, tried here May 
term, 1845, before the district judge. After 
testimony by the plaintifE, tending to estab- 
lish the liability of the defendant, the latter 
offered in evidence a copy of a judgment, 
rendered in the province of New Brunswick, 
in which the parties were the same as in 
this case, and this same note, with others, 
was declared on, and a verdict and judgment 
rendered for the plaintiff on the others only, 
and as to this, no verdict returned, but an 
entry in the record or judgment that the de^ 
fendant go "without day. The plaintiff then 
proposed to prove by witnesses, that before 
the case in New Brunswick was submitted 
to the jury, the plaintiff withdrew the note, 
now in suit, and that it was by agreement 
not submitted to the consideration of the 
court or jury, but the counts on it should be 
regarded as stricken out. That hence no 
verdict was rendered on it, and any entry in 
the record of the judgment or concerning it 

^ [Reported by Charles Ii. Woodbury, Esq., 
and George Minot, Esq.] , 
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was by mistake or inadvertence. But this 
evidence was ruled out as inadmissible, and 
a verdict taken pro forma for the defendant, 
subject to the opinion of the" court on the ad- 
missibility of that evidence. [Plaintiff mov- 
ed for a new trial, which was granted. 

[For decision sustaining demurrer to the 
replication, see Case No. 2,178, preceding.], 

Howard & Shepley, for plaintiffs. 
Mr. Rand, for defendant 

WOODBURY, Circuit Justice. It has been 
contended by the counsel for the plaintiff in 
this case, that the record from New Bruns- 
wick does not contain enough to show that 
a judgment was actually rendered there- 
against the plaintiff on the note iiow in suit 
But according to the best forms of judg- 
ments, what is stated here is a substantial 
portion of them, where they are rendered as 
to part for the plaintiff, and as to another 
part for the defendant; and it contains 
enough to cover the decision. Thus in Fowler 
T, Tappenden, Lil. Ent 475, that part of the 
judgment in favor of the defendant is merely 
—"It is also considered, that the said John 
Toppender, &c., be in mercy for their false- 
plea against the said John Fowler, &c., as to 
the trespass aforesaid, whereof the said John 
Fowler, &c., are above in form aforesaid ac- 
quitted; and the same John Fowler, &c., da 
go thereof without day." So page 508 of the 
same book, in the case of Dummer v. Fitch. 

The next question then is, whether the 
judgment so rendered in this record for th& 
defendant can be disproved or invahdated 
by parol evidence, so as to re-open any part 
of it for further consideration. The- distinc- 
tions on this subject are several in number; 
and some of them are well settled; while 
others are much controverted. Firstly. It is- 
an elementary principle, that a domestic 
judgment, that is, one under the same gov- 
ernment, if between the same parties and on 
the same point, is conclusive, and cannot be 
avoided or re-opened by parol evidence. 
When open to a writ of error, or appeal, or 
review, or new ti*ial, those modes of relief 
can be pmsued, and tlie judgment in those 
ways changed for certain causes, which need' 
not be specified, and on parol evidence often 
in each of them, except in a writ of error. 
2 N. H. 135, 128. But when such a judgment 
is sued in an action of debt, or is pleaded in 
bar, or is offered in evidence as a defence,, 
under the general issue, it is, as a general 
rule, conclusive, and not open to be impugn- 
ed in another hearing by the testimony of 
witnesses, on account of what Lord Coke 
calls "the absolute verity of the record." 
Cheshire Bank t. Robinson, 2 N. H. 126, 12Sr 
Snow V. Prescott, 12 N. H. 535; Tilton v. 
Gordon, 1 N. H. 33; 9 Johns. 233; [Barr v. 
Gratz's Heirs] 4 Wheat [17 U. S.] 215; [Da- 
vis V. Wood] 1 Wheat; [14 U. S.] 7. The- 
various exceptions in such cases, growing 
out of the want of jurisdiction in the com-t 
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rendering- the judgment, or of fraud In pro- 
curing it, or of the parties and point being 
in some respects different, need not be con- 
sidered here, as the present is not the case 
of a domestic judgment, nor are any of those 
exceptions relied on. Robinson v. Crownin- 
shield, 1 N, H. 76; Farmer v. Stewart, 2 N. 
H. 97. Secondly. Judgments rendered be- 
tween tlie same parties, and on the same 
point in one of the United States, though for- 
eign for most purposes, and not to be treated 
on general principles as domestic judgments 
<Story, Confl. Laws, § 501, 599), are provided 
for by the constitution (article 4, § 1). "Full 
faith and credit shall be given in each state 
to tbe public acts, records, and judicial pro- 
ceedings of every other state." This is al- 
most a copy of a previous provision in the 
articles of confederation. Ai'tiele 4. It was 
proposed, under the old articles of confeder- 
ation, to make such judgments conclusive, 
but the motion was rejected. 1 Secret Jour- 
nal of Cong. 346. It has happened, however, 
since, that the tendency of the decisions has 
been to place that construction on the dause 
as it now stands. And the better opinion 
seems to be, that by force of tbis clause aU 
courts in the United States are bound to 
give their proper effect to the judgments ren- 
dered in other states of the Union, as fully 
as if they had been domestic judgments. 2 
McLean, 129, 476 [Jacquette v. Hugunon, 
Case No. 7.169; Lincohi v. Tower, Id. 8,355] ; 
Thurber v. Bladibourne, 1 N. H. 242; 19 
Johns. 162; 15 Johns. 121; Hampton v. 
M'Connel, 3 Wheat. [16 U. S.] 234, and note; 
Mills V. Duryee, 7 Cranch [11 U. S.] 481, 486; 
Ai-mstrong v. Carson, [Case No. 543]. But, 
however that may be, it is not material here 
for a guide, as in this case the judgment of- 
fered was not rendered in one of the states 
of this Union, but in an adjoining British 
province. It is then open to all the objec- 
tions and proofs which are applicable to any 
foreign judgment. In relation to foreign 
judgments, some cases maintain, that they 
are in all respects to be treated as domestic 
judgments, while others insist on various ex- 
ceptions or qualifications; and, among them, 
one broad enough to render the parol evi- 
■dence competent, which was offered in the 
present case. 

My own impressions in relation to foreign 
judgments are these:— They do, like domestic 
ones, operate conclusively, ex proprio vigore, 
within the governments in which they are 
rendered, but not elsewhere. When offered 
and considered elsewhere, they are, ex comi- 
tate, treated with respect, according to the 
nature of the judgment and the character of 
the tribunal which rendered it, and the recip- 
rocal mode, if any, in which that government 
treats om* judgments, and according to the 
party offering it, whether having sought or 
assented to it voluntarily or not, so as to 
give it in some degi-ee° the force of a contract, 
and hence to be respected elsewhere by anal- 
ogy according to the lex loci contractus. 



With these views, I would go to the whole 
extent of the cases, decided by Lords Mans- 
field and Buller; and where the foreign judg- 
ment is not in rem, as it is in admiralty, hav- 
ing the subject-matter before the court, and 
acting on that rather than the parties, I 
would consider it only prima facie evidence 
as between the parties to it. Sinclair v, 
Fraser, 1 Doug. 5, note; Walker v. Witter, 
Id. 1; Hall v. Odber, 11 Bast, 118. And 
though it would, in my view, have been safer 
to hold the same doctrine in admiralty deci- 
sions, yet the precedents are very strong in 
favor of their being conclusive. But other 
decisions of foreign courts on property, where 
the property is without their jurisdiction, 
do not bind it, though the parties themselves 
were before the court. 2 Conn. 627; Story, 
Confl. Laws, § 552; 2 Rawle, 431; 2 Paige, 
402; 1 Dowl. & R. 35. This is the case 
especially as to real estate; and it was set- 
tled in respect to the property of a testator, 
whether real or personal, which was situated 
abroad in another government, though the 
testator was domiciled where the action was 
brought, Aspden v. Nixon, 4 How. [45 U. S.] 
467. As it is not necessary to decide in re- 
spect to judgments in rem, for the purpose 
of disposing of this case, I will not go into 
all the considerations which are so strong 
against their uncontrollable validity, where 
rendered by com'ts or in countries extending 
no reciprocal courtesy to us, and where, as in 
Algiers or Turkey, the law of nations is as 
little undei-stood as it is respected. Indeed, 
in some cases, exceptions like this last seem 
to have been applied to them. Sawyer v. 
Maine F. & M. Ins. Co., 12 Mass. 291. But the 
general rule is the other way. Holding, how- 
ever, in personal actions, that the foreign 
judgment is only prima facie binding, we 
violate no settled principle, .cand, in respect to 
precedents, we go back to a golden age of the 
law, and retrace ovr steps here, as has been 
done in England, from some unwise depar- 
tures from the ruling on this subject in -..hat 
age. See, for this rule, beside the cases be- 
fore cited, 1 Camp. 63; 9 East, 192; Houl- 
ditch v. Donegal, 8 Bligh (N. S.) 338; 2 Conn. 
627; Taylor v. Bryden, 8 Johns. 133; 1 Mass. 
iOl; 8 Mass. 273; 9 Mass. 462; 11 Mass. 265, 
4 Cow. 523; 3 Fairf. 94-108; 4 Mete, [ilass.j 
333, 343; 1 Starkie, Ev. 214, note; Story, 
Confl. Laws, §§ 606, 608; 2 Kent, Comm. 118. 
See, against it, Alivon v. Furnival, 1 Cromp., 
M. & R. 277; jMarttn v, NicoUs, 3 Sim. 458, 
decided in 1830, and 4 Maule & S. 20, and 2 
Barn. & Adol. 953, and decided in 1831, but 
aU overruled in 8 Bligh (N. S.) 341-345. By 
returning to that rule, we are enabled to give 
parties, at times, most needed and most sub- 
stantia] relief, such as in judgments abroad 
against them without notice, or without a 
hearing on the merits, or by accident or mis- 
take of facts as here, or on rules of evidence 
and rules of law they never assented to, be- 
ing foreigners and their contracts made else- 
where, but happening to be ti'avelling thr.u^h 
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a foreign jurisdiction, and being compelled 
in invitum to litigate there. Many of these, 
in my opinion, ought, by special legislation 
in aVL states, to be made grounds of relief 
4igainst the conclusiveness even of a domestic 
judgment; and I know of few more causes 
of individual giievance in the present ad- 
minlsti-ation of the laws, where such special 
legislation does not exist, than the uncontrol- 
lable character of domestic judgments, which 
liave been finally rendered, and then bind the 
parties forever, though one has in truth by 
accident or mistake never been heard; or 
never had the real merits of his case exam- 
ined and decided. Considerations like these, 
probably, have led courts to get rid of their 
conclusiveness where possible, as in Snow v. 
Prescott, 12 N. H. 535, treating a payment 
made, but not indorsed and allowed in a judg- 
ment on the debt, not as barred, as in Tilton 
V. Gordon, 1 N. H," 33, but made on a prom- 
ise to indorse, which not being done, rescinds 
the promise, and enables the payer after- 
wards to recover the money back. In case 
of foreign judgments, we are fortunately en- 
abled, by considering them only prima facie 
right, to let in relief in all suitable cases; 
and, at the same time, we are enabled, by 
restricting properly what shall obviate the 
prima facie evidence, to prevent two or three 
real trials of the same question,— that" unnec- 
essary litigation or multiplicity of suits, 
which is the chief argument in favor of 
making even a domestic judgment conclusive. 
Thus, under that rule, I would allow testi- 
mony to rebut the prima facie evidence, as 
has often been done, to show first, that the 
court rendering the jiidgment had no jm*is- 
diction of the case, or gave no notice to the 
defendant; or that the proceeding was in 
law irregular. See, on this, Sawyer v. Maine 
F, & M. Ins. Co.^ 12 -Mass. 291; 3 Wils. 303; 
9 East, 192; [The Maiy] 9 Cranch [13 U. S.] 
144; 15 Johns. 121. In Rangeley v. Webster, 
11 N. H. 299, it was held that a judgment re- 
covered in another state, against a citizen of 
this without a personal notice or appearance, 
is a nullity. Bissell v. Briggs, 9 Mass. 462; 
Hall V. Williams, 6 Pick. 232; Whittier v. 
Wendell, 7 N. H. 257; 5 Wend. 14S, 161; 13 
Wend. 407. There it was held also to be equal- 
ly void, whether setup as a defence, or sued on. 
11 N. H. 299. 7 N. H. 257, cites, besides above 
authorities, 4 Cow. 292; 6 Wend. 447; 19 
Johns. 162; 4 Conn. 380; 1 N.H. 242; 3 Mason, 
251 [Flower v. Parker, Case No. 4,891]; 
IHampton v. McConnel] 3 Wheat. [16 U. S.] 
235. 

Secondly. I would go still farther; and 
that is the matter chiefly questionable and 
in some degree novel, in respect to adjudged 
cases, and would allow the opposing party 
where a foreign judgment is sued, pleaded 
or offered in evidence, to rebut its prima fa- 
cie force and obligation, by showing that 
the merits of the claim, now in controversy, 
were not in tnith at all there considered 
and adjudged. And I would* do that, wheth- 



er it occurred by accident, or mistake, or any 
agreement of the parties, or any other ex- 
cusable cause, as well as when it arose from 
the want of personal notice. The authori- 
ties nearest in point to support this last 
view are, in some cases, even of domestic 
judgments pleaded, and which, though not 
so extensive in their details as to reach all 
I propose, go quite as far as is necessary to. 
cover the present case. Thus m Whitte- 
more v. Whittemore, 2 N, H. 26, 30, it is 
held, that parol proof- is admissible in case 
of general declaration, even on a domestic 
judgment, to show, that the subject-matter 
of the present suit was not actually litigated 
and settled there. Seddon v. Tutop, 1 Esp. 
401; Id., 6 Dm-n. & E. [Term R.] 607; 2 
Johns. 27; Hale, Com. Law, 43; 2 N. H. 
129. So if the count or declaration be spe- 
cial, parol proof is admissible to show that 
the plaintifE held two demands of like char- 
acter. 2 Chit. PI. 216, note. See other 
cases cited in 2 N. H. 30. So if there be 
two special counts, parol proof is compe- 
tent, that one was abandoned or withdrawn 
and not tried, which is the present case. 
Wheeler v. Van Houten, 12 Johns. 311. See 
farther, in support of these conclusions, 8 
Johns. 173; and Robinson v. Prescott, 4 N. H. 
450. How does this stand in reason and prin- 
ciple? Why should we be required from 
comity only to respect a foreign decision, as 
on the merits, when in point of fact none 
was made on the merits? Extend comity 
to what? Not to the hearing of the merits, 
for there was no such hearing. Not to the 
learning, or uprightness, or wisdom of the 
foreign bench, for none of these were brought 
to the disposal of the merits in controversy. 
Nor would I permit the prima facie force of 
the foreign judgment to go far, if the court 
was one of a barbarous or semi-barbarous 
government, and acting on no established 
principles of civilized jurisprudence (4 Bligh, 
341), and not resorted to wUlingly by both 
parties, or both not inhabitants and citizens 
of -the country. Nor can much comity 
be asked for the judgments of another na- 
tion, which, like France, pays no respect 
to those of other countries, except, as before 
remarked, on the principle of the parties 
belonging there, or assenting to a trial there. 
Then the judgment should have a strong 
force, beyond one prima facie, as on a full 
ti-ial there, a voluntary trial, and then bind 
as a species of contract of a high ch,aracter 
perfected abroad, and hence to be governed 
by the laws there. On the other hand, by 
considering a judgment abroad as only prima 
facie valid, I would not allow the plaintifie 
abroad, who had sought it there, to avoid it, 
unless for accident or mistake, as here. 
Because in other respects, having been 
sought there by him voluntarily, it does not 
lie in his mouth to compiam of it. Brad- 
street V. Neptune Ins. Go. [Case No. 1,793]. 
Nor would I in any case permit the whole 
merits of the judgment recovered abroad to 
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be put in evidence as a matter of coupse, 
but being prima facie correct, the party 
impugning it ana desiring a bearing of its 
merits, must show first, specifically, some 
objection to tbe judgment's reaching the 
merits, and tending to prove they had not 
been acted on. Or, by showing there was 
no jurisdiction in the court, or no notice, or 
some accident or mistake, or fraud, which 
prevented a full defence, and has entered 
into the judgment. Or, that the court either 
did not decide at all on the merits, or was a 
tribunal not acting in conformity to any set 
of legal principles, and was not willingly 
recognized by the party as suitable for adju- 
dicating on the merits. 

After matters like these are proved, I can 
see no danger, but rather great safety in the 
administration of justice, in permitting to 
every party before us, at least one fair oppor- 
tunity to have the merits of his case fully con- 
sidered, and one fair adjudication upon them, 
before he is estopped forever. So, I would 
allow such evidence as quick when the judg- 
ment is offered as a defence, as I would when 
a suit is brought to enforce it. The objection 
goes to its validity on principle in both in- 
stances, and the distinctions introduced by 
Chief Justice Eyre as to this in 2 H. Bl. 
410, are not now deemed sound. Story, 
Confl. Laws, §§ 599, 602; 10 Johns. 561; 
[Gelston v, Hoyt] 3 Wheat. [16 U. S.J 246; 
[Thompson v. Tolmie] 2 Pet. [27 TJ. S.] 157; 
13 La. 437. See also the cases before cited, 
and especially 11 N. H. 299. Such a fan* 
adjudication, the plaintiff proposes to pl"ove, 
has not been once had on the note now in 
suit; and to prove, also, that the contrary 
appearance of the record in this case has 
arisen from a mere accident or mistake, in 
not striking out the counts on the note after 
the note itself was by agreement withdrawn. 
I think he ought to be allowed to offer such 
evidence. That, and that only, we decide 
in the present case. In order to give him 
an opportunity to do that, my opinion is 
that the verdict should be set aside. New 
trial granted. 
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BURNHAM V. WINSOE. 

[5 Law Hep. 507-] 

District Court, D. Massachusetts. Jan., 1843. 

Stoppage ix Transitu — Goods ix Customhouse. 

1. Tbe possession of goods by officers of the 
customs prior to entry, is not such a posses- 
sion of the consignees, as to determine the 
transit, and defeat the consignor's right to stop 
them, on the bankruptcy of the consignees. 

[Cited in Parker v. Byrnes, Case No. 10,728; 
Re Beams, Id. 1,191.] 

2. Such right to stop in transitu is not af- 
fected by the, facts that part payment of the 
goods had been received; and a draft, intended 
to cover the balance of the cost, had been pre- 
sented and accepted after their arrival; and 
that the consignees were part owners and ship's 
husbands of the vessel in which they arrived. 



and not liable to pay freight before taking pos- 
session of them; and that the bill of Jading had 
been sent to them only. 

3. The act of congress of 1842, c. 20 [270],. 
§ 12 [5 Stat. 561], was not intended to alter or 
define the rights of shippers. 

In bankruptcy. The petition, in this case, 
sets forth the following facts: The peti- 
tioner, [Burnham], who resides in Matanzas, 
in Cuba, in the month of October last, pin*- 
suant to previous authority, shipped to [F. 
& TV. H. McLellan] the bankrupts, merchants 
of Boston, one hundred and fifty boxes of 
sugar, on joint account of himself and 
them. The whole cost of the sugars was 
about $2,500.00, towards the payment for 
which Bimiham applied about $483.00, fimds 
belonging to the McLellans then in his 
hands, and the residue he purchased with 
his own means. The sugars were shipped 
in a vessel of which the McLellans were 
part owners and ship's husbands, and the 
bill of lading was sent to them. Against 
this shipment Burnham drew a draft on the 
McLellans for about $1,700.00, at sixty days' 
sight, which was intended to cover tb'e bal- 
ance of cost of their half above the $483.00 
retained by him, and also as an advance on 
his half of the sugars. The draft arrived 
in Boston in the same vessel with the sug- 
ars, on the fourteentb of November la,st, 
and on the same day was presented, by 
Robert C. Hooper, the agent of Mr. Burn- 
ham, to the McLellans, and accepted by 
them. On the arrival of the vessel, an in- 
spector of the customs took charge of it in 
the usual manner, and put his locks upon 
the hatches, whence the sugars were sub- 
sequently removed to the government stores, 
where they remained, without being entered, 
until the time of the hearing on this peti- 
tion. On the twenty-fixst of November, Mr. 
Hooper, learning that "the McLellans were 
preparing to go into bankruptcy, demanded 
the whole or half of the sugars for Mr, Burn- 
ham; at the same time offering to return 
the $483.00, and give up the draft On the 
twenty-second of November, the McL^ellans 
filed their petition in bankruptcy. The peti- 
tioner, Burnham, prayed that the whole, or 
half of the sugars, (as the court should de- 
cide his right to be,) might be restored to 
him, upon his refunding the $483.00 retained, 
and giving up the draft. [Decree for peti- 
tioner.] 

F. B. Crowninshield and Charles F. 
Smith, for petitioner, contended, that this 
was a case in which the petitioner had a 
right to stop the goods in transitu; that 
the transit was not terminated, because the 
goods had not come into the possession, 
either actual or constructive, of the con- 
signees; that the possession of the govern- 
ment ofllcers, prior to entry, was not such a 
possession of the consignees as to determine 
the transit, notwithstanding the present- 
ment and acceptance of a draft, intended to 
cover the price, subsequent to the arrival of 
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tlie vessel wbicli brought tlie goods, and tlie 
receipt of the bill of lading by the consign- 
ees {Northey v. Field, 2 Esp. 613; Nix v- 
Olive, reported in Abb. Shipp. 393; Abb. 
Shipp. pt 3, c. 93, passim); that the right of 
the consignor to stop goods in transitu was 
the same, whether he be an agent for others, 
or the owner and vendor of the goods (Feise' 
V. Wray, 3 East, 93); that the fact, that the 
consignees were part owners of the vessel, 
did not create such a possession in them 
as to determine the transit, prior to entry; 
and that as to Burnham's one half, he had a 
right to retake that, even from the posses- 
sion of the bankrupts, at any time before a 
bona fide sale (Stubbs v. Lund, 7 Mass. 453; 
Newhall v. Vargas, 1 Shepley [13 Me.] 93; 
Abb. Shipp. ut supra); that Act Gong. 1842, 
c. 20 [270], § 12, was not intended to settle 
or define the lights of shippers, but was 
passed alio intuitu. 

William Gray, for the respondent [Winsor, 
assignee], did not deny the right of the pe- 
titioner to one half of the sugars; but as 
to the other half, contended, that the cases 
of Northey v. Field, and Nix v. Olive, above 
cited, were mere nisi prius decisions, and 
that the points there held had never been 
so decided- in this country; that in those 
cases the drafts were accepted before the 
arrival of the vessel which carried the goods; 
that the fact, that in this case they were 
presented to and accepted by the banljrupts 
subsequently to such arrival, taken in con- 
nection with the facts, that the bankrupts 
were part ownei-s and ship's husbands, and 
not liable (in this case) to pay any freight, 
and that the bill of lading was sent to them 
only, amounted to a recognition by the con- 
signor of their possession, and a waiver of 
his right to stop in transitu; that by Act 
1842, c. 20 [270], § 12, goods in the posses- 
sion of the collector, are at the risk of the 
owner, importer, consignee or agent; and 
that, as neither of these terms could be ap- 
plied to Burnham, the possession of the col- 
lector was by that statute declared to be the 
possession of the consignees in this case. 
Gray cited Henley, Bankr. pp. 321-324, 326, 
329, and cases there enumerated, particular- 
ly Neate v. Balls [2 East, 117]; also, Ai-chb. 
Bankr. 235. 

SPRAGUE, District Judge, sustained the 
positions of the counsel for the petitioner, re- 
marking that he acquiesced in the decisions 
of Northey v. Field, and Nix v. Olive, above 
cited, which, although made at nisi prius, 
were made by able judges, and assented to 
by distinguished counsel, and cited with ap- 
probation by Lord Tenterden, in his Treatise 
on Shipping. He ordered a decree to be en- 
tered, that the sugars should be restored to 
Burnham, or his agent, upon his refunding 
the $483.00, giving up the draft for ?1,700.00 
to the assignee, and paying him the freight 
and charges. 

4FED.CAS. — 50 



BTTRNHAM, The GEORGE. See Case N.j. 
5,331. 

BTJRNITB, The MARTHA 0. See Case No, 
9,147. 
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BURNLEY et al. v. JEPFERSONVHjLE et al, 

[3 McLean, 336.]^ 

Circuit Court, D. Indiana. May Term, 1844, 

Pleading in Eqoity — Dejiokrer to Bill Alleg- 
ing Fraud— Necessity op Answer. 

1. A demurrer to a bill, which contains al- 
legations of fraud, and strong circuilistances 
of equity, must be overruled. 

2. In such a case, the defendants must an- 
swer to the fraud. 

[In equity. Bill to sot aside alleged fraud- 
ulent conveyances, for r-sconveyance, and for 
an accounting. Defendants domm-red to 
the bill, and the demurrer was overruled.] 

Mr. Morrison, for complainants. 
Mr. Stevens, for defendants. 

OPINION OF THE COURT. The bill 
alleges that Isaac Bowman, a citizen of Vir- 
ginia, was seised of five hundred acres of 
land in Clark coxiuty, Indiana, on a part of 
which the town of Jeflersonville was laid off. 
That in March, 1802, by a letter of attorney 
under his seal, he appointed John Gwathmey, 
now deceased, to lay off the town on one 
hundred and fifty acres, part of the above 
tract The town to be laid off as the at- 
torney should deem proper, and he was au- 
thorised to vest all the right, title, and 'in- 
terest, which Bowman had in the one 
hundred and fifty acres, in certain discreet 
and proper persons as trustees of said town; 
and he was authorised to sell the lots in said 
town at whatever credit he might think 
proper. He was authorised to convey two 
acres for the public square of the town, to 
the trustees, or any other persons he might 
think proper, but only for the use of the 
town; and he was generally authorised to 
do every thing necessary to carry into effect 
the above powers. The bill alleges that 
Gwathmey laid off the town, on the terms 
stated on the plan exhibited; and that he- 
conveyed the land on which the town was- 
laid off to certain individuals, with power 
to sell the lots and lands in the town, which 
were to be sold, and to pay over the pro- 
ceeds of such sales to Bowman, his heirs or 
assigns. And the bill charges, that the said 
trustees and their successors in offiqp made 
sales of many of the lots, but they have ren- 
dered no account or paid over any moneys 
received. On the eastern side of the town 
an oblong piece of ground was laid off, which 
has not been sold and accounted for by the 
trustees. Also, lots numbered 193, 194, 195, 
and 196, containing fifteen or twenty acres, 
liave not been sold and accounted for. 

'■ [Reported by Hon. John McLean, Circuit 
Justice.] 
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That the said trustees, or their successors 
in office, in violation of the power under 
Tvhieh they acted on the 17th of May, 1813, 
for the nominal consideration of two dollars, 
conveyed to Johnston, of the above- lots, 193 
and 195. That these lots were taken by the 
said Johnston with full notice that the per- 
son making the conveyance had no power 
to convey on the terms stated, and that the 
same was fraudulent 

The bill also states, that the ti-ustees, in 
violation of their powers, conveyed to Wil- 
liam Goodwin, without consideration, lot 
194, and that said conveyance was fraudu- 
lent and void. That lot 196 has never been 
conveyed by the trustees comformably to 
their powers. That in the year 1819, on the 
application of the ti-ustees, the plan of the 
town, under an act of the legislatm*e of In- 
diana, was altered, without the assent of 
Bowman, his heu's or assigns. And the com- 
plainants insist, that the public groimds and 
streets designated in the first plan being 
abandoned, the same reverted to Bowman 
and his heirs. That under the change a 
great number of new lots were laid off and 
sold, and the proceeds applied to the use of 
the town. That vai-ious persons set up 
claims to the lots above designated, all of 
whom had notice of the claims of Bowman, 
his heirs and assigns. The bill states the 
death of Bowman, the devise by him of the 
land aforesaid, and the pm-chase by Burnley 
of the interest of the devisees. And the bill 
prays that the deeds for the lots named may 
be declared to be void, and that the defend- 
ants be decreed to convey the lots to Bm-n- 
ley, assignee, as aforesaid. That the mayor 
and council may be decreed to account for 
the purchase money of the strip of land on 
the eastern boundary of the town; and also 
that they account for all sales of lots under 
the old plan of the town, as well as the new, 
which have been sold without authority; 
and that they convey all lots, under the new 
plan of the town, which have not been sold. 
The defendants have filed a general demur- 
rer, which raises the question, whether there 
is any equity stated in the bill, which entitles 
the complainants to relief. The allegations 
of the bill, by the demurrer, are admitted to 
be true. It is admitted that the four lots, 
from 193 to 196, inclusive, were fraudulently 
conveyed by the trustees and without consid- 
eration; and that the gi-antees had notice of 
Bowman's claim. It is also admitted that 
many lots have been sold under the new plan 
<of the town, as well as under the old, and 
that the proceeds have never been paid to 
Bowman in his lifetime, or to his devisees 
since his death; and also that there are lots 
unsold, which the claimants pray may be 
■decreed to be conveyed to them. The death 
of Bowman, his devise to his children, and 
the purchase of Burnley, are also admitted. 
Now, under this aspect of the case, it is diffi- 
cult to say that the bill is without equity. 
No circumstance— such as lapse of time, the 
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statute of limitations, or any other ground of 
defence — can be taken into consideration on 
demurrer. In this view, then, it is not per^ 
ceived on what ground the demurrer can be 
sustained. The allegations of fraud must be 
answered. The demurrer is, therefore, over- 
ruled, and the defendants are required to an- 
swer the biU. 



Case K"o. S,18S. 

In re BTJUNS. 

[1 N. B. R. 174; Bankr. Reg. Supp. 33; 7 

Am. Law Keg. (N, S.) 105; 3 Pittsb. Rep. 

107; 6 Phila. 448; 6 Int. Rev. Rec. 182; 

24 Leg, Int. 357; 1 Am. Law T. Rep. Bankr. 

47; 15 Pittsb. Leg. J. 17.] ^ 

District Court, "W. D. Pennsylvania, 1868. 
Injusctiox to State Codkts — Validity of Judq- 

MKXT, 

1. The principle decided in Campbell's Case 
that the district courts of the United States 
have no power to issue injunctions to state 
courts, afiirmed, 

[Cited in Campbell's Case, Case No. 2^349; 
Clark V. Binninger. 38 How. Pr.-341; Hud- 
son V. Schwab, Case No. 6,835. Followed m 
McKinsey v. Harding, Id. 8,866.] 

[See note at end of case.] 

2. A judgment cannot be assailed in the 
bankrupt court, but the assignee and creditors 
must resort to the state court, to test its valid- 
ity. 

[Cited in Clark v. Binninger, 38 How. Pr. 341. 
Cited, but not followed, in Stuart v. Hines, 
33 Iowa, 60.] 

[In bankruptcy. In the matter of William 
Burns, one of the firm of S. & M. Burns, 
Motion by the First National Bank of Clarion 
and by the sheriff of Jefferson county to 
dissolve an injunction previously gi-anted, re- 
straining fm-ther proceedings on a judgment 
recovered by the bank against the bankrupt. 
Motion granted.] 

Mr, Purviance, for Clarion Bank. 

Mr. Marshall, for sheriff of Jefferson county. 

jMr. Shii-as, for bankrupt and general cred- 
itors. 

McOANDLBSS, Distilct Judge. This case 
was argued at the same time with that of 
Hugh Campbell [Case No. 2,349], and the 
principal point presented has been there de- 
cided. It differs in this— Burns is a volun- 
tary bankrupt. His petition was filed on 
the 31st of July, 1867, and he was duly 
adjudged a bankrupt. The First National 
Bank of Clarion, a creditor of the firm of 
which the bankrupt was a partnei*, on the 
18th of July, 1867, obtained judgment on 
warrant of attorney dated 9th of July of 
the same year, for the sum of ?10,300. A 
fi. fa. was issued, and a levy made by the 
sheriff of Jefferson county on merchandise 
and lumber, at what date from the imper- 
fection of the paper book this court is unable 
to say, but prior in date to the commence- 
ment of the proceedings in bankruptcy. It 

^ [Reprinted from 1 N. B. R. 174, by per- 
mission. 1 Am. Law T. Rep. Bankr. 47, con- 
tains only a partial report.] 



[i Fed. Cas. page 787j 



(Case No. 2,183) BURNS 



was alleged at the argument that the note, 
of which this judgment is predicated, was 
given under promise not to sue out a writ 
■of execution, but to be held as a security, 
a.nd to afford the firm of which the bankrupt 
was a partner, an opportunity to make some 
arrangement with their creditors. That in 
Tiolation of this agreement, and in fraud of 
the 35th section of the bankrupt law, the 
judgment was entered, execution was issued, 
and levy made. Before the date fixed by 
the shei'iff for his sale, we were asked, by 
petition, to enjoin the Clarion Bank and the 
sheriff from proceeding further with their 
writ, and directing them to deliver the prop- 
erty upon which the levy was made, to the 
assignee in bankruptcy. This we did, at the 
same time admonishing the. counsel of the 
doubts entertained as to the power of this 
com:t, and suggesting a motion to dissolve, 
which was granted. Upon this point they 
have been fully heard, and the question has 
been decided to-day in Campbell's Case 
[Case No. 2,349], 

It was m-ged with great force and ability 
by the counsel for the bankrupt that we were 
bound to interfere by injunction, because 
this was not a valid judgment. But how 
do we know that? It is entered in a court 
of competent jurisdiction, whose authority it 
is our duty to respect If it is fraudulent 
or void, under the bankrupt law, it is the 
province of the assignee in bankruptcy, who 
stands in the attitude of a defendant, to see, 
in that forum, that no injustice is done to 
the general creditors. By the first section 
of the fourth article of the constitution of the 
, United States, it is declared "that full faith 
and credit shall be given in each state to 
the public acts, records, and judicial pro- 
ceedings of every other state;" and this is 
equally binding on the com*ts of the United 
States. We must therefore refer the as- 
signee in bankruptcy, as the representative 
of the defendant, and of all the creditors, 
to the court of common pleas of Jefferson 
coimty. Injunction dissolved. 

fNOTE. Rev. St. § 720, provides as follows: 
"The writ of injunction shall not be granted 
by any court of the United States to stay pro- 
ceedings in any court of a state except in cases 
where such injunction may be authorized by any 
law relating to proceedings in bankruptcy."] 
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BURNS V. SEMjMES. 

[4 Cranch, G. 0. 702.] » 

Circuit Court, District of Columbia. March 

Term, 1836. 

GuARANTT — Notice or Acceptance — Action on — 

Pleading — Trial — lysTJtucTioNS. 

1. In an action upon a letter of guaranty, the 

plaintifE must show that he gave notice in a 

^[Reported by Hon. William Cranch, Chief 
Judge.} 



reasonable time, to the defendant, of his accept- 
ance of the guaranty, and of the value of the 
articles furnished. 
[See Dobbins v. Bradley, Case No. 3,944; 
Wildes V. Savage, Id. 17,653; Hank v. Crit- 
tenden, Case No. 6,024.] 

2. The court will not give an instruction not 
warranted by the evidence. 

3. Although the person in whose favor the 
letter of guaranty is given, has passed to the 
credit of the defendant, in account, the value 
of the goods obtained upon the guaranty, and 
that account has been settled, yet the plaintiff 
cannot recover upon the count for money had 
and received. 

At law. This was an action [by Benjamin 
Burns against George Semmes] upon the fol- 
lowing letter of guaranty: "23d December, 
1829. Dear Sir:— The bearer, Mr. Edward 
Tolson, informs me that he is unacquainted 
with you, and wishes to get a suit of clothes 
to be paid for next April. If you will fur- 
nish him therewith, I wiU guaranty pay- 
ment for them. Yours respectfully, George 
Semmes. To Benjamin Burns, Esq., Mer- 
chant-Tailor, Washington, District of Colum- 
bia." 

On the trial, the defendant's counsel, B. J. 
Brent, objected that there was no evidence of 
notice to the defendant, that the guaranty 
would be accepted; nor that it had been 
accepted; nor of the amount or value of the 
clothes furnished. The letter is only an offer 
to guaranty" the payment, if the plaintiff 
should furnish the clothes. Norton v. East- 
man, 5 Am. Com. Law, 529; Babcock v. 
Bryant, 12 Pick. 133; Cremer v, Higginson 
[Case No. 3,383]; Norton v. Eastman, 4 
Greenl. 522; Rapelye v. Bailey, 3 Conn. 438; 
Duval V. Trask, 12 Mass. 154; Green v. 
Dodge, Ohio Cond. R. 436; Douglass v. Reyn- 
olds, 7 Pet. [32 U. S.] 113; Caton v. Shaw. 
2 Har. & G. 22; Kounsalaer v. Clarke [Case 
No. 7,927]. 

Mr. Bradley, contra. It is an original 
undertaking to pay; not a promise to pay if 
the other should not. 5 Am. Com. Law, 530; 
Douglass V. Reynolds, 7 Pet. [32 U. S.] 113; 
Grice V. Ricks, 3 Dev. 62; Lawrason v. Ma- 
son, 3 Cranch [7 U. S.] 492. If it is a suffi- 
cient guaranty, and if the declaration avers 
that the goods were furnished upon the faith 
of the guaranty, notice is not necessary. 
Warrington v. Furbor, 8 East, 242; Swin- 
yard v. Bowes, 5 Maule •& S. 62; Fell, Guar.; 
Allen V. Rightmere, 20 Johns. 365. 

THE COURT (THRUSTON, Ckcuit Judge, 
contra), at the prayer of the defendant's 
counsel, instructed the jury that the plaintiff 
cannot recover in this case, imless he satis- 
fies the jury by evidence, that the plaintiff 
gave notice to the defendant, in a reasonable 
time, of his acceptance of the guaranty, and 
of the value of the clothes furnished. 

Mr. Bradley, for the plaintiff, then prayed 
the court to instruct the jury, in effect, that 
if they should be satisfied by the evidence, 
that the goods were originally furnished to 
Mr. Tolson, upon the credit and at the re- 
quest of the defendant, it is an original 
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undertaking by the defendant, under the 
count for goods sold and delivered, by the 
plaintiff to the defendant at his request 

But THE COURT (ORANCH, Chief Judge, 
doubting) refused to give this instruction, be- 
cause there was no evidence of any contract 
between the plaintiff and the defendant, 
other than the letter of guaranty. 

Mr. Bradley then prayed the court to in- 
struct the jury, in effect, that if the defend- 
ant was, at the time of giving the letter of 
guaranty, indebted to Tolson In a larger 
sum than the value of the clothes, and that 
it was agreed between them that Tolson 
should give the defendant credit in their ac- 
count, for the value of the clothes, and that 
credit was so given, and that the account be- 
tween Tolson and the defendant has been 
settled, the plaintiff may recover upon the 
count for money had and received. But 
the court refused to give the instruction. 

Verdict for the plaintiff for $65, with in- 
terest from the first of May 1831. 

The defendant moved for a new trial on 
the ground that the verdict was against the 
evidence, and the instruction of the court 
upon the point of want of notice. But the 
court overruled the motion. 



Case nSTo. S,184, 

BURNS- V. SIM. 

[2 Cranch, O. G. 75.] ^ 

Circuit Court, District of Columbia. June Term, 
1813. 

Bail— Discharge of Phincipai, is Insolvency- 
Exoneration OF Surety— Fraud in Costeact- 
ING Debt. 

1. If the principal has been discharged under 
the insolvent law of Maryland, the bail will be 
discharged. 

2. Upon a motion to exonerate the bail, 
the court will not receive evidence of fraud in 
the principal in contracting the debt. 

Mr. Law, for the defendant, offered evi- 
dence of the discharge of the principal un- 
der the insolvent act of Maryland, and 
prayed an exoneretur of the bail. 

Mr. Caldwell, for the plaintiff, objected, 
and alleged fraud of the principal in contract- 
ing the debt with a view to insolvency. 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion that fraud could not 
be examined into in this way, but that the 
certificate of discharge was conclusive, un- 
less set aside in the manner provided for 
by the law of Maryland. 



BURNS (UNITED STATES v.). See Case No. 
14,691. 

BURNS (WHITE v.). See Case No. 17,539. 



BURNSIDE (PALMER v.). 
685. 



See Case No. 10,- 



^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Ko. 2,185. 

BURPEE V. FIRST NAT. BANK OF 
JANBSVILLE et al. 

[5 Biss. 405;* 9 N. B. R. 314; 18 Int. Rev. 
Rec. 190; 6 Chi. Leg. News, 110.] 

Circuit Court, W. D. Wisconsin. Sept., 1873. 

Pleadings in Chancery — Answer — TVhen En- 
scFFiciENT— Bankruptcy — Fraudulent Pref- 
EKENOB — Mortgagees Chargeable ivith No- 
tice OF Debtor's Condition — Judgment Cred- 
itor's Rights Rei^ate Back. 

1. The Wisconsin Code has not changed the 
pleadings in equity cases. 

2. An answer by a defendant denying upon 
information and belief allegations in the bill 
concerning which bis knowledge, if any, mast 
be direct and personal, is insufficient, and if he 
had no knowledge it should be so stated directly. 

3. Such denials do not raise an issue, and the 
allegations must be taken as true. 

4. These rules apply to a corporation as well 
as to an individual. 

5. To set aside a mortgage as a preference 
void under the bankrupt act, it is not necessary 
to find that the mortgagees knew the condition 
of the bankrupt and his intentions. It is suffi- 
cient if they had reasonable cause to believe 
him insolvent, and if they had notice of facts 
sufficient to put them on inquiry they are 
chargeable with the knowledge which an inves- 
tigation of the bankrupt's condition would have 
developed. 

[Cited in Alderdice v. State Bank of Vir- 
ginia, Case No. 154.] 

6. The fact that the petitioning creditor's 
claim existed at the time of giving the mort- 
gage only as a liability and not as a debt does 
not change the relation of the parties. Tlie 
judgment being neither a payment nor satis- 
faction of the liability, the creditor's rights re- 
late back to the time when the liability first be- 
came fixed. 

In equity. This was a bill by Austin E. 
Burpee, assignee of Charles W. Hodson 
against the First National Bank: of Janes- 
ville and George Barnes, to set aside a mort- 
gage for $5,000, given by the bankrupt to the 
bank on the 18th of September, 1871, upon 
his grist-mill in Janesville, to seciu'e a pre- 
existing indebtedness to the bank for that 
amount. [Decree for complainant] 

At that time an action was pending in 
this eomrt, and on the calendar for trial, by 
the government against these defendants and 
others, as sureties on a distillery bond for 
upwards of $7,000. In this suit the govern- 
ment recovered a judgment against the de- 
fendants on the 25th day of September, for 
the sum of $7,116.36, upon which the United 
States district attorney, on behalf of the 
government, filed a petition in bankruptcy 
against Hodson, upon which he was duly 
adjudicated a bankrupt, and Burpee, thfr 
complainant, elected assignee. 

J. C. McKenney, for complainant. 
I. C. Sloan, for defendants. 

HOPKINS, District Judge. It is very ques- 
tionable whether the answer of the defend- 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ants filed in this case raises any issue for 
h'ial. Tlie answer is confessedly informal, 
but that may be overlooked on final hearing 
if it denies the material aHegations of the 
bill in such a manner as -to constitute an is- 
sue within the established rules of equity 
pleading. The Code has not changed the 
pleadings in equity cases. In the bill it is 
charged that the only consideration for the 
note and mortgage sought to be set aside 
was a pre-existing note, describing it. The 
answer denies upon "information and be- 
lief," the allegation that there was no other 
consideration than a prior indebtedness of 
the bankrupt Such a denial is insufficient 
and evasive. If any other consideration 
was given, the defendants Icnew it, and hence 
should have denied the allegation in the bill 
positively; and should also have set up what 
other consideration was given for the note. 
This is the equity rule of pleading, and it is 
also the rule imder the Code against a cor- 
poration as well as a natm-al person. Mills 
V. Town of JefEerson, 20 Wis. 50; Kitti*edge 
V. Olaremont Bank [Case No. 7,859]; 2 Dan- 
iell, Ch. PI. & Pr. (4th Am. Ed.) 722, and 
notes. That denial does not raise an issue; 
therefore that allegation must be taken as 
true in deciding this case. The other mate- 
rial allegations in the bill as against the de- 
fendants, are not answered much more sat- 
isfactorily. 

The bill sets up that the banlirupt, when 
he gave the mortgage, was insolvent, or act- 
ing with a view to insolvency. This is de- 
nied on "infox'mation and belief," and as the 
defendant might not be presumed to know 
that allegation, such a denial may be re- 
garded as sufficient. But it is further al- 
leged in the complaint, and as an essential 
element of the case, that the defendants, at 
the time of taking the mortgage, had reason- 
able cause to believe that the bankrupt when 
he gave the mortgage was insolvent, or act- 
ing in contemplation of insolvency, and in 
fraud of the bankrupt act. This allegation, 
instead of being positively denied, as it 
should have been if not true, is denied upon 
"information and belief" only, which is sim- 
ply saying that according to their informa- 
tion and belief they had not reasonable cause 
to believe the allegation. Such a denial does 
not meet the charge in the bill. If the de- 
fendants did not know anything on that sub- 
ject, they should have said so directly, and 
if they had no cause to believe the facts al- 
leged, they knew that also, and should have 
said so. A denial of that allegation in the 
form adopted by these defendants is, in my 
judgment, clearly insufficient. It would not 
be good under the code system of pleading 
of this state, and is not supported by any 
rule of equity pleading that has faUen under 
my observation. Under no system of plead- 
ing is a party permitted to deny an allega- 
tion in his adversaries' pleading upon infor- 
jnation and belief, when from the very na- 
ture of the charge his knowledge, if any, 



must be direct and personal. All such alle- 
gations have to be answered positively, that 
the party has "no knowledge, information or 
belief" of the facts set up in the pleading. 

The answer amounts to this only, that the 
defendants had been informed and believed 
they had not reasonable cause to believe that 
the bankrupt was insolvent, which cannot 
be sustained as a proper denial of the allega- 
tion in the bill under consideration. 2 Dan- 
ieU, Ch. PI. & Practice (4th Am. Ed.) 722 et 
seq., and notes. 

But treating the answer as raising an issue 
upon that question, I think the proof shows 
that Hodson, the bankrupt, was then insol- 
vent, and that he gave this mortgage to de- 
fendants to secm'e a pre-existing debt owing 
by him to the defendants, and for the pmr- 
pose of preferring it to the government of the 
United States, which was then prosecuting 
him [to the knowledge of the defendant] ' 
to ■ obtain a judgment on 'a bond signed by 
him as surety for his father, William Hod- 
son, conditioned for the faithful observance 
of the revenue laws in regard to distilling 
.spirituous liquors. The com*t was in session 
when the mortgage was given, and the case 
of the government against the banlrupt on 
the calendar for trial, and the bankrupt, just 
before going to attend the trial, gave this 
mortgage to the defendants, and at the same 
time gave a deed of the property covered by 
it (which was all his real estate) to his father- 
in-law. 

In view of these facts, there can be no 
doubt as to the bankrupt's intentions.^ [He 
unquestionably intended to place his prop- 
.erty so that it coidd not be reached by the 
government in case the suit went against 
him, and all this was done by him just after 
a decision of this court in the equity case, 
holding that William Hodson had violated, in 
his business as a distiller, the internal rev- 
enue law, and holding, also, that Charles W. 
Hodson, the bankrupt, had conspired with 
him and aided and assisted him in so doing. 
The case, therefore, against the bankrupt is 
so plain as not to require further notice. The 
officers of the bank, the defendant, knew all 
about the decision of the equity case. That 
decision had declared void a mortgage that 
the defendant claimed to hold as collateral 
secm-ity to this same debt. That decision 
had left the bank without secm-ity, and in or- 
der to get security they got this mortgage. 
They had notice of the suit also against 
Charles W. Hodsoh, which was about to be 
tried. They knew this was all his real es- 
tate, and that he had little personal property. 
They knew that if the government did obtain 
a judgment, that the only means of obtaining 
satisfaction was out of this property. That 
he knew that he had deeded it, at the same 
time of giving the mortgage, to his father-in- 
law. They knew that he at some time pre- 
viously claimed to have put his father-in-law 

» [From 18 Tut. Re». H*-c. 190-1 
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in pos,sessioii (of the property mortgaged), 
and was doing business in his father-in-law's 
name and at another banlc, and the cashier 
says he supposed he had made that "change 
on account of the suit by the government," 
and he also says "he supposed he was an- 
noyed by the government suit, and wanted to 
get out of the mill on that account." He 
a],go says he knew that the banki-upt could 
not pay the bank as the debt matui-ed, nor 
the Ohio debt of ?2,400. The president of the 
bank says "he did not know that he could 
not pay his debts, but he knew that he did 
not pay them." Indeed it is unnecessary to 
continue this matter at any greater length.] * 
The testimony leaves no room to doubt that 
the bank officei-s knew the situation of the 
bankrupt; that he was in a condition of in- 
solvency, if the government obtained judg- 
ment; and I am equally satisfied that they 
took the mortgage to obtain a preference 
over the judgment of the government, if it 
obtained one. But to defeat the mortgage 
of the bank, as void under the bankrupt act, 
it is not necessary to find that the parties 
knew the condition of the bankrupt and his 
intentions; it is enough if the oflicers had 
reasonable cause to believe the bankrupt in- 
solvent. And if they had notice of the vari- 
ous acts hereinbefore stated, they were suffi- 
cient to put them on inquiry, and they are 
chargeable with the, knowledge which an in- 
vestigation of the bankrupt's condition would 
have developed; so there can be no doubt 
that the mortgage is void, as contravening 
the provision of the bankrupt act. Toof v. 
Martin, 13 Wall. [80 U. S.] 40;> Hall v. Wager 
[Case No. 5,951]; Wager v. Hall, 16 Wall. 
[S3 U. S.] 584. 

[The defendant's counsel claimed, on the 
argument, that the bankrupt was not then in- 
solvent; in fact, that the mill was worth 
enough to pay the defendant, and the govern- 
ment and the Ohio debt, and the two or 
three other smaller debts owing by him. In 
view of the record in the bankruptcy case, I 
cannot assume that those were all the debts 
he owed; for there is a claim proven and al- 
lowed of over $20,000, besides those. It is 
intimated that that is not valid, or was not 
known to exist at the time; but, as the ease 
stands At present, I cannot accept that view, 
but must take the case as it appears upon 
the record. But even if I were to adopt that 
conclusion, still T think the preponderance of 
testimony is against the assumption of the 
defendant. The weight of the testimony is 
tliat the mill was not worth, at that time, 
over $9,000 in cash, and as that was all his 
property, except, perhaps, a small amount of 
personal property, over and above exemp- 
tions, the presumption is that he intended to 
prefer this defendant, and as the defendant's 
oflicers knew that the mortgage covered all 
his property, and it not being enough to pay 
this and the government claim of over $5,000, 

« [From IS Int. Bev. Bee. 190.] 



which was then in suit, they are chargeable 
with notice of his intentions.] ^ The defend- 
ants' counsel insist that there was no debt in 
favor of the government, or that whatever 
claim existed before the judgment in favor 
of the government was merged in the judg- 
ment, and hence the claim of the govern- 
ment, as proven, was not in existence, and 
that as to that claim the mortgage was good. 
I do not think this view is correct. The lia- 
bility existed at the time of giving the mort- 
gage, and the judgment afterwards w^as nei- 
ther a payment nor satisfaction of it. There 
had been a breach of the conditions of the 
bond signed by defendants before that time, 
upon the occurrence of which the defendants' 
liability became fixed, and that liability has 
not been released or discharged, and it is the 
debt within the meaning of the bankinipt 
act, which is proven. In re Brown [Case No. 
l,97o]; In re Vickery [Id. 16,930]; In re 
Crawford [Id. 3,363.] [The defendant's coun- 
sel also claimed that as the bill alleged that 
Hodson, the banki-upt, had conveyed away 
the property to Barnes, one of the defend- 
ants, before the filing of the petitions, that' 
the assignee had no interest in it or right to 
maintain this suit. Mr. Barnes, the gi'antee, 
is made a party defendant, and does not as- 
sert any title or right to it, but allowed the 
bill to be taken pro confesso. I think the 
bill taken as a whole fairly charges that the 
whole transaction of the bankrupt in giving 
the mortgage and deed was to avoid the pro- 
vision of the bankrupt act. I do not see 
why the defendant should have a right to 
set up such a defense. If the mortgage to- 
it was void as contrary to law, and created 
an illegal incumbrance upon the bankrupt's 
property as against his other creditor, the 
defendant has no right to hold it. And the 
assignee may. after that is set aside, proceed 
against the grantee to vacate the fraudulent 
deed. I do not think, therefore, that objec- 
tion, particularly in the face of the proof 
that Barnes, the other defendant, has re- 
deeded to the assignee so that he is in a posi- 
tion now to assert the right claimed in this 
case, is entitled to much consideration.] - 

A decree will be entered declaring the- 
mortgage void and requiring defendants to 
satisfy the same of record, and debarring 
them from proving their debt against the es- 
tate, the bank to pay the costs of this pro- 
ceeding. [I, therefore, direct a decree in this 
case declaring said mortgage set up in the 
complaint to be void as creating an illegal 
preference and in violation of the banknipt 
act, and directing and requiring the defend- 
ant, the bank, within twenty days after no- 
tice of the decree in the case, to satisfy said 
mortgage of record, and if they neglect, di- 
recting the register of Bock coimty, on ac- 
cording decree, to enter canceUed by decree- 
of United States circuit court western dis- 
trict of Wisconsin, and debarring said bank 

= [From 18 Int. Bev. Eec. 190.] 
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-from proving the debt against the estate of 
the bankrupt, and that the hank pay the 
costs to he taxed.] * 



Case Wo. S,186. 

Es parte BURIl. 

[2 Cranch, O. G. 379; ^ 1 Wheeler, Gr. Gas. 503.] 

Circuit Court, District of Columbia. April 
Term, 1823. 

Authority to Suspend Attorney. ■ 

This court has authority to suspend an attor- 
ney of the court from practice for a limited time, 
or to expel him entirely; and may, for that pur- 
pose, inquire, in a summary manner, as to any 
charges of malpractice alleged against him. 

[Cited in Ex parte Wall. 107 TJ.. S. 281, 283, 
2 Sup. Gt. 582, 584. Distinguished by dis- 
senting judge in same case, 107 XT, S. 316, 
2 Sup. Gt. 612.] 

[See note at end of case.] * 

CRANCH, Chief Judge (nem. con.). In the 
argument of a cause in this court IMr. Burr 
Avas charged, by counsel of great respectabil- 
ity, with practices unbecoming a practitioner 
at the bar. It was said that the charges 
were not made unadvisedly, and could be 
supported. Mr. Bmrr denied the truth of the 
allegations, and challenged an investigation. 
The court thought it important to the char- 
acter both of the accused and the accusing 
party, as well as to the pm-ity of the admin- 
isti'ation of justice, that charges so deliber- 
ately made* should not pass without notice. 
They therefore requested the gentleman who 
had made the accusation to state the charges 
in writing. This was done in the form of 
a letter to Mr. Burr, in these words: "Sir: 
The circumstances which I considered as 
justijfying and obliging me to make the ob- 
servations I did to the court to-day are these: 
My own observations of your conduct in Al- 
exandria relative to the letter of Ben. P. 
Clarke, produced in the trial of that cause, 
which you stated resembled the writing of 
a letter in your possession from a man of 
that name. Information which I have re- 
ceived during this term from Mr. G, H. 
Gloyd and several other persons relative to 
your advising a man in jail, who was either a 
recognized witness or a defendant for whom 
some person was special bail, to run away. 
Information received for jVIr. Beale and oth- 
ers relative to your instituting a suit or suits 
against a Mr. Henshaw for some person with- 
out any authority from the said plaintiff for 
so doing. 4th. Information received from 
Mr. Van Ness and several others, and con- 
firmed by the appearance-docket of this term, 
of your bringing many frivolous and vexa- 
tious suits, and many of them for persons 
utterly insolvent. Information received fi-om 

* [From 18 Int. Rev. Kee. 190.] 

* [Reported by Hon. William Cranch, Chief 
Jud^e.] 



.Mr. Ringgold, Mr. Dawson, and others, of 
your soliciting Captain Crahb for his business, 
and appearing for him without authority; 
and for appearing generally for persons with- 
out authority; and particularly for Chaiie» 
Burns, as stated by him. Information from 
Mr. Golding, and the evidence of his boy 
about the accoimt in bar filed by you against 
his account against you, in the case in which 
you were warranted. Information from !Mr.. 
Van Ness as to your pmrchasing in a lot at 
a trustee sale, of Patrick Nicholson, an in- 
solvent's estate under unfair and improper 
circumstances. Information from lSlx\ Beale- 
and Mr. Waters, as to yom: making fictitious 
claims, and bringing suits with a view to ex- 
tort money: also »to taking a bill of sale from 

who was about to be distrained for 

rent by Thady Hogan, to prevent such dis- 
tress, and taking an order from Patiick: 
Nicholson on the corporation for $80 or $90^ 
for writing his insolvent papers, he, the said" 
Nicholson, being in jail, and imposed upon in' 
obtaining said order. Information as tO' 
your conduct in soliciting business at the 
jail, and of other persons, and general repu- 
tation as to your ill-conduct in your profes- 
sion. Above I have stated the circumstan- 
ces and reports, to which I have alluded, and 
if you can explain them, or show them to be 
ill-founded, I will gladly aclmowledge that I 
have done you injustice. Yomrs, P. S. Key. 
April 20, 1823." 

The court, supposing that the only ground 
of their jurisdiction to Investigate the mat- 
ter by an examination of witnesses, was its 
discretionary power to admit attorneys and 
counsellors to practise in the court, and to 
exclude them from practising, for improper 
conduct, made the following order: "The fol- 
lowing suggestion of charges, having been: 
made to this coiurt, of the improper conduct 
of Levi S. Burr, one of the attorneys of this: 
court, it is ordered that the said Levi S. Burr 
show cause, on the [3rd] day of [May] - why 
his name should not be struck ofO the roll of 
attorneys of this court." 

On the 5th of June, (there having been an 
intervening adjournment of the court,) the 
cause came on to be heard; and before the 
examination of witnesses, Mr. Burr read to- 
the covu-t a paper which he termed a repre- 
sentation and remonstrance, in which he 
stated that he objected to the investigation 
because the charges were not exhibited 
against him upon oath, but did not object to- 
the Investigation of charges properly brought 
before the court. He seemed to think that 
the power of the court is limited to his offi- 
cial acts as an attorney, and perhaps to such 
only as should have been committed in viola- 
tion of some express rule of comrt To the 
first charge he objected that it contained no- 
specific allegation of anything improper. 
To the 2d, that it was absurd in itself, and 
contradictory; and denied that he advised 
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any witness or other person to run away. 
To the 3d, which related to his hringing an 
action against Mr. Henshaw, without author- 
ity from the plaintiff; he answered that he 
conceived himself to have been authorized 
hy the plaintiff so to do, or he would not 
have done it; and that the plaintiff has 
sustained no injury. To the 4th allegation, 
which charges him with having brought 
many frivolous and vexatious suits for in- 
solvent persons, he answers that the ques- 
tion whether the suits were frivolous and vex- 
atious, cannot be ascertained until they shall 
have been tried. To the 5th allegation, 
which charges him with soliciting business 
from Captain Crabb, and appearing for him 
and other persons without authority, he an- 
swers that it is no offense to solicit busi- 
ness, and that he supposed himself author- 
ized to appear in the cases referred to. 
That no improper motive is charged, and no 
injury alleged to have been sustained by any 
person. To the 6th, which relates to the ac- 
count in bar in Golding's case, he answers, 
that the judgment of the justice of the peace 
was in his favor; and that this court re- 
versed the judgment because it had been de- 
cided by this court that a counsellor's fee 
for advice could not be recovered in a suit 
at law, and therefore did not form a legal 
set-off to the plaintiff's demand. He states 
that he had no knowledge of such a decision, 
but supposed he had a good right to make 
the set-off. To the 7th, which relates to his 
pm'chasing a lot at the trustee's sale of P. 
Nicholson's estate, he objects that it is a 
charge against him as a private citizen, and 
not as a member of the bar, and that in re- 
gard to it he cannot be deprived of his trial 
by jury. He objects also that the nature of 
the unfair and improper circumstances is not 
stated. To the 8th, which relates to his 
making fictitious claims, and bringing suits 
with a view to extort money; the taking a 
bill of sale to prevent the distress of Thady 
Hogan for rent, and imposing upon P. Nich- 
olson, by taking an order from him on the 
corporation for eighty or ninety dollars for 
writing his insolvent papers; he oujects that 
the first allegation is too vague and indefinite 
to be answered. That the other two allega- 
tions contained in this charge, relate to him 
as a citizen, and not as an attorney of this 
com-t, and involve facts which can only be 
ascertained by jury; and that, if either of 
those persons has been injured, redress is 
open to him in the common way. To the 
9th, which relates to soliciting business at 
the jail, and from other persons, and to his 
general reputation as to his ill conduct in 
his profession, he answers that as to his so- 
liciting business, there is nothing improper 
in it, in itself, nor is any thing improper 
alleged; and as to general reputation, it is 
too vague a charge to be specifically an- 
fswered, but he fears not to meet it. The re- 
monstrance concludes with these words: 
"Hiiying thus waded through this congregat- 



ed mass of absm'dities, it only remains for 
a remonstrance and protest to be made 
against them, which is hereby solemnly 
made,— Because the charges are not sufli- 
eiently explicit Because they are untechnic- 
ally and inai'tificially made. Because they 
are too inquisitorial, particularly as to mat- 
ters of fact. Because they carry prejudice 
and malignity on the very face of them. 
Because they have not been exhibited upon 
oath. Because they prejudge facts which 
can only be established by the verdict of a 
jury. Because they are illiberal, uncharita- 
ble, and unbecoming a Christian community. 
Because they breathe, throughout the whole 
of them, a spirit of intolerance. Because 
they are calculated to entrap. Because they 
cannot be fairly answered, and because they 
are untrue." No preliminary question having 
been made to the com*t, the witnesses were 
examined on the 6th, 7th, and 8th of June. 
At fh'e close of the testimony, Mr. Hay 
asked leave to make some observations up- 
on the power of the court to proceed in this 
manner against an attorney of the court, 
and Wednesday, the 11th of June, was as- 
signed for hearing his argument Mr. Hay 
contended that this was a criminal prosecu- 
tion, and of a high grade. That the facts 
ought to be precisely stated, and must show 
that an offence has been committea, and that 
no accusation ought to be heard, but such 
as related to the conduct of Mr. Burr, as an 
attorney of this eom*t After commenting 
upon the nature of the several .allegations, 
which he considered as containing thirteen 
distinct charges, he denied that this sum- 
mary mode of investigation was warranted 
by the constitution of the United States, 
and cited the 2d section of the 3d article, 
which declares that the trial of all primes 
shall be by jury, except in cases of impeach- 
ment; and those amendments of the consti- 
tution which provide that no person shall 
be held to answer for a capital or otherwise 
infamous crime, unless on presentment of a 
grand jury, except in cases arising in the 
land or naval forces; and that in all crimi- 
nal prosecutions, the party shall enjoy the 
benefit of the trial by jury. He contended 
that the courts of the United States have no 
power to punish contempt in a summary 
manner; that the act of congress, which pm*- 
ports to give them that power, is unconsti- 
tutional, because repugnant to the clauses 
of the constitution before mentioned. That 
the powers of this court by the 3d section 
of the act of the 27th of Febi-uary, 1801 (1 
Stat 103), are limited by the powers given 
to the courts of the United States. That if 
the act of congress which gives the com-ts 
of the United States the power to punish 
contempt were constitutional, it would only 
authorize those covu-ts to punish them by 
fine and imprisonment not by suspension 
or deprivation of office; and would not au- 
thorize the punishment of contempts, not 
committed in the immediate presence of the 
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court. That the coiii't has no power but what 
is expressly given, and cannot expel an at- 
torney from the har. 

The power of this cotu:t to expel an attor- 
ney from the bar, having been now for the 
fii'st time questioned, it is proper to inquire 
upon what ground it rests. By the act of 
congress of the 27th of February, 1801 (1 Stat 
103), it is enacted, that the laws of Maryland, 
AS they then existed, should continue in force 
in that part of the District of Columbia 
which was ceded by the state of Maryland to 
the United States. Those laws consisted of 
the common law of England; such of the 
English statutes as existed at the time of the 
first emigi*ation to Maryland, and which, by 
■experience, had been found applicable to the 
local and other circumstances of the inhab- 
itants; and of such other statutes as have 
been since made in England or Great Brit- 
ain, and have been introduced, used, and 
practised by the courts of law or equity; and 
of the constitution, bill of rights, and acts of 
assembly of that state, as modified by the 
constitution and laws of the United States. 
It follows, therefore, that the laws of Eng- 
land respecting attorneys oi courts, as well in 
relation to their rights, privileges, and duties, 
' as to the power of the courts over them, so 
far as those laws were found applicable to 
the local and other circumstances of the coun- 
tL-y, are in force in this part of the District of 
•Columbia. It is said that, "in ancient times, 
by the law of England, those of authority in 
courts, had it in their power, whether they 
would sufiEer men to appear or sue by any 
other but themselves. The com-ts, therefore, 
had a right to say by what attorney a party 
should appear. Afterwards, however, it be- 
came customary for parties to obtain the 
king's writ, commanding the courts to admit 
them to appear by attorneys specially named 
in the writ Subsequent statutes, however 
(2 Westm, c. 10, &c.), gave all persons a 
liberty of appearing and appointing an attor- 
ney, as if they had letters patent. As this 
liberty soon became abused by the appoint- 
ment of ignorant attorneys, the statute 4 Hen. 
IV., c. 18, was enacted in the year 1402." It 
is entitled, "The punishment of an attorney 
found in default," and is in these words: 
"Item. For sundry damages and mischiefs 
that have ensued before this time, to divers 
persons of the realm, by a great number of 
attorneys ignorant and not learned in the 
law, as they were wont to be before this time: 
It is ordained and established, that all the at- 
torneys shall be examined by the judges, and 
"by their discretion their names put upon the 
roll; and they that be good and virtuous, and 
of good fame, shall be received and sworn, 
well and ti*uly to serve in their offices, and 
especially that they make no suit in a foreign 
country; and the other attorneys shall be put 
out by the discretion of the said justices; and 
that their masters, for whom they were attor- 
neys, be warned to take others in their places, 
■so that in the mean time no damage or preju- 



dice come to their said masters; and if any 
of the said attorneys do die, or do cease, the 
justices for the time being, by their discre- 
tion shall make another, in his place, which 
is a virtuous man and learned, and sworn in 
the same manner as afore is said; and if any 
such attorney be hereafter notoriously foimd 
in any default of record or otherwise, he shall 
forswear the court, and never after be re- 
ceived to make any suit in any court of the 
king; and that this ordinance be holden in 
the exchequer, after the discretion of _ the 
treasurer and of the barons there," This 
statute was in force in Maryland in the year 
1801, as appears by the report of Chancellor 
Kilty, made by the authority of an act of the 
legislature of that state. 

The power of the courts, in their discretion 
to admit and expel attorneys, has been recog- 
nized by many subsequent statutes and judi- 
cial decisions; and in the year 1715, the as- 
sembly of Maryland passed an act (diapter 
48) by the 12th section of which, it is en- 
acted, that "no attorney, or other person 
whatsoever, shall practise the law in any of 
the com'ts of this province, without being ad- 
mitted thereto by the justices of the several 
com-ts, who are hereby empowered to admit 
and suspend them, (salvo jure coronae) nntil 
his majesty's pleasm*e shall be known there- 
in." And in 1719, the legislature of Mary- 
land passed another act (chapter 4), by the 
2d section of which, it is enacted, "that the 
several magistrates, judges of the several 
coints within this province be, and hereby 
are, authorized, and sti-ictly required, to ob- 
serve the demeanor of all practitioners of the 
law before them, as well as all ministerial 
officers, or other persons who shall use any 
indecent liberties to .the lessening of the 
grandeur and authority of their respective 
com'ts, and to discoimtenance and punish the 
same according to the nature of the offence, 
either by suspending such practitioners of the 
law from their practice perpetually, or for a 
time, or to punish such practitioners or min- 
isterial officers or other persons by fine, at 
the discretion of such court before whom 
such offence shall be committed, not exceed- 
ing 4,000 pounds of tobacco in the superior 
courts, nor 2,000 pounds of tobacco in the sev- 
eral county courts within this province, on 
each offender for any one offence," and by 
the 10th section it is provided, "that nothing 
in this act shall be construed to lessen the uu- 
fhorities vested by law, in the several courts, 
or in any of the magistrates, before the mak- 
ing of this act" By the law of England, rec- 
ognized as the law of Maryland by the courts 
of that state, attorneys are officers of the 
comrt, and are liable to be pimished in a sum- 
mai-y way, either by attachment, or by hav- 
ing their names struck out of the roll of at- 
torneys, for any iU practice attended with 
fraud or corruption, and committed against 
the obvious rules of justice and common hon- 
esty; but it is said that the court will not 
easily be prevailed upon to proceed in this 
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manner, if it appears that the matter com- 
plained of was rather owing to neglect or ac- 
cident than design. Hawk. P. 0. bk. 2, c. 22, 
§ 6, speaking of the process of attachment 
against attorneys, says there is no douht the 
court may so proceed against them for taldng 
■upon them to prosecute or defend a suit for 
another without any manner of directions 
from him; but it is not usual to grant attach- 
ments in tliese cases without vsorae appai-ent 
circumstances of fraud or corruption. So at- 
tachment lies against them for injustice done 
to their clients; as by protracting suits by 
little shifts and devices; putting parties to 
unnecessary expenses to increase their fees; 
for demanding fees for business which was 
never done; or for refusing to deliver up to 
their clients, writings with which they had 
been intrusted in the way of business; or 
money which has been recovered and re- 
ceived by them to their clients' use; and for 
other such gross and palpable abuses. But 
the com-t wiH not interfere in this manner 
(at the instance of the injured party) as to 
any writings or money received by an attor- 
ney on any other account except only In his 
way of business as attorney; but will leave 
the party to his ordinary remedy by action. 

The com-t will also proceed by attachment 
against attorneys, not only for disobedience 
of its rules after notice of such rules, either 
express or implied, but also for any such ill 
practice as is against the known and obvious 
rules of justice and common honesty; as for 
forging a writ, or any other matter of record; 
or blit attempting to do so; or for taking out 
a capias which has no original to wai'rant it; 
or for endeavoring to impose on the com't; or 
for giving directions to a sheriff concerning 
what pei'sons he should return on the panel; 
and for other misdemeanors of the like na- 
tm-e. In all these cases the courts proceed 
by attachment at the instance of the party in- 
jm-ed. It was said in argument that com-ts 
will inquire only of the official acts of their 
attorneys, as attorneys. But can it be said 
that if an attorney should be convicted of 
highway robbery, or larceny, or forgery, or 
any other infamous crime, or grossly dishon- 
est conduct, the com-t must close its eyes? 
must refrain from inquiry? Is not the re- 
spectability of the court in some measm-e 
connected with that of the bar? A regard 
to the purity of the administration of jus- 
tice demands that the bar should be pure 
and honest, and, if possible, highly honorable. 
The members of the bar act, in this country, 
in the double capacity of attorneys and coun- 
sellors. As counsellors the court reposes in 
them great confidence. It cannot doubt their 
honor and integrity; and it is the duty of the 
com-t to see that they conduct themselves in 
such a manner as to deserve that confidence. 
This is not a new doctrine. In the Case of 
Brounsall, Cowp. 829. application was made 
to the com-t of king's bench in England to 
strike the defendant oS the roll of attorneys, 
he having been convicted of stealing a guin- 



ea, five years before the application, and 
having been burnt m the hand and suffered 
five years' imprisonment; and no misconduct 
since, having been imputed to him. It was 
contended that the benefit of clergy which he 
had received, and his burning in the hand 
operated as a statute pardon; and that to- 
strike him ofE the roll would be to punish him 
twice for the same offence. Lord Mansfield 
said: "This application is not in the nature 
of a second trial, or a new punishment; but 
the question is whether after the conduct of 
this man, it is proper that he should continue 
a member of a profession which should stand 
free from all suspicion. Suppose he had 
been a justice of the peace, the conviction 
itself would not remove him from the com- 
mission; but could there be a doubt that he 
ought to be struck out of the commission? 
As at present advised, I am of opinion, with- 
out any doubt, that the rule should be made 
absolute. But as it is for the dignity of the- 
profession that a solemn opinion should be 
given, we will take an opportunity of men- 
tioning it to all the judges." The reporter 
afterwai-ds says: "Lord Mansfield, on this 
day, said, we have consulted all the judges 
upon this case, and they are unanimously of 
opinion, that the defendant's having been 
burnt in the hand is no objectiuu to his being 
struck off the roll; and it is on this principle, 
that he is an unfit person to practice as an at- 
torney. It is not by way of punishment; but 
the court, in such cases exercise their discre- 
tion, whether a man whom they have former- 
ly admitted, is a proper person to be con- 
tinued on the roll, or not. Having been con- 
victed of felony, we think the defendant is 
not a fit person to be an attorney; therefore 
let the rule be made .absolute." That case 
was decided in the year 1778, and shows 
what the law of England was at the time of 
om- separation. The law in Maryland was 
the same; and so continued imtll the 27th of 
February, 1801, when the county of Wash- 
ington was finally separated from the state of 
Maryland. That case decides the principle, 
tliat the com-t will strike from the roll an at- 
torney who by his conduct, although not offi- 
cial, has shown himself not to be a fit person 
to be an attorney. 

"We think the same doctrine prevails in Vir- 
ginia. In Leigh's Case, 1 Munf. 481, Judge- 
Roane says: "With respect to these public 
attorneys, or attorneys at law; in order to 
insm-e a due degree of probity and knowledge 
in their profession, so indispensable to per- 
sons acting in that character, none are iier- 
mitted to act as such but those who are al- 
lowed by the judges to be skilled in the law, 
and certified by the court of the county of 
their residence, to be persons of honesty, 
probity, and good demeanor. Having ob- 
tained the sanction of these two tribunals, 
touching these two particulars, an attorney is 
licensed, or allowed to pj-actice; and the 
com-ts have, also, a continuing control over 
them, with power to revoke their licenses for 
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uaworthy practices or behavior," In our own 
court three cases have occun-ed, in which the 
court has ordered the name of an attorney to 
be stricken from the roll. The first case was 
that of Robert "Ware Peacock, who was con- 
victed of forgery on the 31st of January, 
1805. [U. S. V. Peacock, Case No. 16,019.] 

The second was that of Thomas Herty, on 
the 2d of February, 1811, who was by the 
verdict of a jvury found "guilty of conduct 
and practices derogatory of the high and 
honorable character which an attorney of 
this court ought to maintjdn, in colluding 
with, and knowingly assisting a debtor to 
defraud his creditors under color of law." 
fHerty's Case, Case No. 6,431.] The third was 
the case of James A. Porter, in January, 1813. 
He was indicted for some dishonorable con- 
duct in regard to a person of the name of Jen- 
kins, and found guilty. The com-t, however, 
arrested the judgment because the ofiEence 
charged was not indictable at common law. 
But the court,, without hesitation, ordei*ed 
his name to be stricken from the roll of at- 
torneys. [U. S. V. Porter, Case No. 16,072.] 
In neither of those cases was the power of 
the court called in question. 

But it is now said at the bar, that no com-t 
in this country, has any power but what is 
expressly given by statute. That such is the 
law in England in regard to all new tribu -als; 
and aU the courts in this countiy are new 
tribunals. That by the act of congress of the 
27th of February, 1801 (2 Stat 103), by 
which this court was erected, its powers, and 
the powers of its judges, are limited by the 
powers given to the circuit courts of the 
United States then in existence; and that it 
can exercise no other; and that among those 
powers, that of expelling an attorney is not 
given; and that the clause of the judiciai*y 
act which authorizes the courts of the United 
States to punish contempts by fine and im- 
prisonment, if it be construed to include the 
summary jurisdiction, is in that respect im- 
constitutional. In answer to this it may be 
said, that no express power is given to the 
com'ts of the United States to admit attorneys 
in civil causes; and there seems to be no rea- 
son why they should not have as good a right 
to expel, as to admit Can it be imagined 
that if a court, without authority, permit an 
attorney to practice in that court, it has no 
power to revoke such permission, if it finds 
itself imposed upon in regard to the skill or 
integrity of the attorney? An act of the as- 
sembly of Mai'yland applicable to all the 
com'ts, is as much the law of Llaryland as 
any otlier act of assembly, and is not the less 
law because it confers certain powers on the 
courts. So also is an act of the legislatm'e 
of Maryland in regard to the admission aud 
expulsion— the rights and duties of attorneys. 
The act of congress of the 27th of February, 
1801 (2 Stat. 103), constituting this court, has 
not said that it«.should have no other powers 
than those given to the courts of the United 
States. By the first section of that act it is 



declared that the laws of Maryland should 
remain in force in this part of the district. 
Among those laws were many relating to the 
powers and jurisdiction of comrts. Some of 
those laws were acts of assembly; some were 
English, and some were British statutes; 
some were parts of the common law of Eng- 
land; and some were constitutional pro- 
visions. Congress probably knew, or sup- 
posed, that there might be powers which had 
been given to the com*ts of the United States^ 
which did not belong to the state courts of 
Maryland; and as this court was to be a sub- 
stitute for both state and United States 
courts, it was necessary to give it the jvu:is- 
diction of both. It is therefore a reasonable,, 
if not a necessary construction of the act of 
congress, to consider it as intending to super- 
add the powers of the courts of the United 
States to those of the state courts. This has 
been the tmiform and imiversal construction 
given to the act, by this court; and a great, 
perhaps the greater, part of the jurisdiction 
it has exercised dmring the whole period of its 
existence depends upon that construction. 
If, therefore, the principle be admitted, that 
all the coxurts in this coimtry are new tribu- 
nals, and that no new tribunal can exercise a 
power not expressly granted, we think that 
congress, by adopting the laws of MaryLind 
without restriction, have expressly granted 
to this com*t all the powers, of a general 
nature, which, by the laws of Maryland, 
wei'e conferred upon com'ts of similar jims- 
diction; and, among the rest, those powers 
which by the laws of Maryland were given 
to the courts of that state to admit and expel 
attorneys. 

[As the com-t feels great confidence in the 
con-ectness of this construction of the act of 
congress upon which its powers depend, we 
deem it unnecessary to resort to the analogy 
which may be supposed to exist between tlj& 
present proceeding and an attachment for a 
contempt of court, and to justify it under 
that section of the judiciair act of 1780 
[Stat., 73] which is supposed to ^ve to the 
courts of the United States a summary jmis- 
diction in cases of contempt] - 

But it has also been said in argument, that 
this must be considered as a criminal prose- 
cution; and that Mr. Burr is therefore en- 
titled to all the privileges secured by the con- 
stitution of the United States to persons so 
prosecuted. The argument to prove that this 
is a criminal prosecution, is "understood to be 
substantially this: that as this com-t might 
by the law of England, have proceeded by 
attachment of contempt against the attorney, 
as for a constructive contempt of court, it 
ought to be so considered; and if it had been 
an attachment of contempt it would have been 
a criminal px-osecution, and the party is 
therefore entitled to a trial by jury. [But 
the court cannot admit that it can be con- 
sidered as an attachment; and if it could be 
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so considered, the court cannot admit that 
the party -would be entitled to a trial by 
jury.] * The object of an attachment of 
contempt is to punish the offender by fine 
and imprisonment. The object of the present 
proceeding is to purify the bar; and the ut- 
most power which the coui't can exercise 
4igainst the party, upon this proceeding, is to 
strilie his name from the roll. In cases of 
attachment the party has a right to excul- 
pate himself upon oath; in the present case 
he has not; and indeed this is made a sub- 
ject of complaint. It seems to the court too 
plain for argument that tliis is not, and can- 
not be considered as an attachment of con- 
tempt. But if it were, we do not think that 
the party would be entitled to a trial by jury. 
The clauses of the constitution of the United 
States, relied upon by the counsel, in argu- 
ment, were that part of the second section of 
the third article, which is in these woi'ds: 
^'The trial of all crimes, except in cases of 
Impeachment, shall be by jmT;" and the 
fifth amendment, which declares, "that no 
person shall be held to answer for a capital, 
•or otherwise infamous crime, unless on a 
presentment or indictment of a grand jury, 
■except in cases arising in the land or naval 
forces, or in the militia when in actual serr- 
ice, in time of war or public danger; nor 
shall any person, for the same offence, be 
twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case, to be 
a witness against himself; nor be deprived of 
life, liberty, or property, without d*ae process 
of law; nor shall private property be taken 
for public use without just compensation." 
And the sixth amendment, which declares, 
*'that in aU criminal prosecutions the accused 
shall enjoy the right of a speedy and public 
trial by an impartial jury of the state or dis- 
trict wherein the crime shall have been com- 
mitted; which district shall have been previ- 
ously ascertained by law; and to be informed 
■of the nature and cause of the accusation; to 
be confronted with the witnesses against 
him; to have compulsory process for obtain- 
ing witnesses in his favor; and to have the 
assistance of counsel for his defence." 

This part of the argument did not seem to 
the court to bear much upon the subject be- 
fore us, which was not considered as either 
an attachment for a contempt, or a criminal 
prosecution; but simply as an inquiry wheth- 
er the court, in the exercise of its discretion, 
should not revoke the permission heretofore 
given to Mr. Burr to practise as an attorney 
in this court The court, however, will ob- 
serve that the clauses of the constitution of 
the United States, which have been cited, 
are, in substance, as it is believed, contained 
in many, if not all, of the constitutions of the 
several states; and even in the celebrated 
Magna Charta of England; yet the courts of 
England, and, it is believed, the courts of all 
the states, as well as of the United States, 
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during their whole period of existence, have 
claimed and exercised the power of punish- 
ing contempts in a summary manner; and in, 
those states which have courts of chancery, 
the greater part of the compulsory process of 
such courts is grounded entirely upon that 
power. This court has exercised it ever 
since its creation, and its right has never be- 
fore been questioned. We do not think it 
necessary to cite authorities to prove that 
this power has been exercised by the courts of 
the several states. The fact is known to 
.every person in the least conversant with 
judicial proceedings; and to show that it is 
claimed by the courts of the United Stat^, 
we shall cite only two cases decided by the 
supreme court of the United States. 

The first is that of Anderson v. Dunn, 6 
Wheat. [19 U. S.] 2(>i. In that case the judge, 
delivering the opinion of the comrt. says: 
"That the safety of the people is the supreme 
law, not only comports with, but is indispen- 
sable to, the exercise of those powers in their 
public functionaries, without which that safe- 
ty cannot be guarded. On this principle it is 
that courts of justice are imiversally ac- 
knowledged to be vested by their very crea- 
tion, with power to impose silence, respect, 
and decorum in their presence, and submis- 
sion to their lawful mandates; and (as a 
corollary to this proposition) to preserve them- 
selves and their officers from the approach 
and insults of pollution. It is ti'ue that the 
courts of justice of the United States are in- 
vested, by express statute provision, with 
power to fine and imprison for contempt; 
but it does not follow from this circumstance 
that they would not have exercised tliat pow- 
er without the aid of the statute; or not in 
cases, if such should occur, to which such 
statute provision may not extend. On the 
contrary it is a legislative assertion of this 
right as incidental to a grnnt of judicial pow- 
er, and can only be considered as an instance 
of abundant caution; or a legislative declara- 
tion that the power of punishing for con- 
tempt shall not extend beyond its known and 
acknowledged limits of fine and imprison- 
ment" The other case is that of Kearney, 
7 Wheat [20 U. S.] 38, in which the com-t 
says: "It is also to be observed that there is 
no question here but that this commitment 
was made by a court of competent jurisdic- 
tion and in the exercise of an unquestionable 
authority." The commitment in that case 
was for a contempt of this court in refusing 
to answer a question as a witness. 

But it is contended that a contempt of 
court is a crime; and by the second section 
of the third article of the constitution of the 
United States, the trial of all crimes, except 
in cases of impeachment, shall be by jury. 
The language of the constitution is said to 
be imiversal, with a solitary exception, which 
proves the universality of the rule as to cases 
not excepted. The sixth amendment also 
declares, "that in all criminal prosecutions, 
the accused shall enjoy the right to a speedy 
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and public trial by aa impartial jury," &e. 
Tliis language is absolutely universal, -with- 
out excepting even tlie case of impeachment; 
and there is not in the original constitution 
or In the amendments any eisception of eases 
arising in the land or naval forces, or mili- 
tia, in regard to the right of trial by jury. 
In such cases the fifth amendment only 
obliges the parties to answer to accusations 
for eapitjil or infamous crimes without the 
previous presentment of a grand jury, but 
does not deprive them of the right of trial by 
jury. By the literal construction of the consti- 
tution, all crimes, (except in cases of impeach- 
ment,) even those committed in the land and 
naval service, must be tried by jury; yet, in 
practice, these are tried by courts-martial, 
■without a jury. But whatever may be the law 
as to cases arising in the land and naval serv- 
ice, cases of contempt of court have never 
been considered as crimes within the meaning 
and intention of the second section of the 
third artide of the constitution of the United 
States; nor have attachments for contempt 
ever been considered as criminal prosecutions 
within the sixth amendment From time 
immemorial the courts of England, and from 
the first settlement of this country the courts 
here have claimed and exercised the power 
to punish contempts in a summary manner. 
All the courts of the several states, it is be- 
lieved, were in the full exercise of that pow- 
er at the time of the formation of the consti- 
tution of the United States. It was a power 
imiversally submitted to, because every one 
saw that it was necessary to the very exist- 
ence of the courts. If the court had not 
power to commit for a contempt until the 
person should have been convicted by a jmy, 
it would be in the power of the party by a 
continued intei*ruption of the business of the 
court effectually to secure his own impunity; 
and the power of the court would be perfect- 
ly paralyzed. Such being the universal prac- 
tice and sentiment upon the subject, it cannot 
be supposed that the makers of the constitu- 
tion meant to include it in the number of 
crimes entitled to trial by jury; and that 
they did not may be fairly argued from the 
constructive exposition of the clause of the 
constitution given by the first congi*ess which 
sat imder its authority. Many members of 
the convention were members of the first 
congress, and it cannot be believed that they 
would have silently acquiesced in so palpable 
a violation of the then recent constitution, as 
would have been contained in the seven- 
teenth section of the judiciary act of 1789 (1 
Stat 73),— which authorizes all the courts of 
the United States "to punish by fine and im- 
X>risonment at the discretion of the said 
courts, all contempts of authority in any 
cause or hearing before the same,"— if their 
construction of the constitution had been 
that which has, in this case, been contended 
for at the bar. "When, the judiciary act was 
revised in ISOl (2 Stat, 89), the same power 
was given to the courts, and even extended 
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to a single judge; and when the judicial 
system was amended in 1802 (2 Stat 156), 
the same power was continued 

The construction which has been thus uni- 
versally given to the constitution of the Unit- 
ed States, and the acctmescenee of the peo- 
ple in that construction compel us to say, 
that contempts of courts are not crimes with- 
in the meaning of the second section of the- 
thh'd article of the constitution of the United 
States, and that attachments for contempt 
are not criminal prosecutions within the- 
meaning of the sixth amendment, so as to en- 
title the party to a trial by jury; and that 
the power to punish contempts in a summary 
manner, as given by the seventeenth section 
of the judiciary act of 1789 (1 Stat 73), to- 
the courts of the United States, is not uncon- 
stitutional. The conseciuences of the want 
of such a powei; must be obvious to eveiy re- 
flecting mind. If the laws be not executed^ 
anarchy will be the immediate consequence; 
and anarchy too often ends in tyranny. If 
the laws be not respected it will be difficult, 
if not impossible, to execute them. Their 
due execution depends more upon general 
sentiment than upon the physical power of 
the government The same observation will 
apply to coiu:ts of justice. Their power to- 
enforce their judgments depends more on the 
continuance and support of the good and vir- 
tuous portion of society than upon the power 
of the executive. In order to obtain that 
countenance and support they must deserve- 
respect; and that com-t which may with im- 
punity be treated with contempt will inevit- 
ably be contemptible, even in the eyes of the- 
good and the virtuous. Their judgments will 
not be executed; the law will become a dead 
letter, and fraud and violence will prevail. 
It is therefore of the highest importance to- 
the peace and good ord^r of society, that 
courts of justice should have the power of 
punishing contempts. The court has thought 
ic necessary to make these observations, be- 
cause the doctrines advanced by the highly 
respectable and eloquent counsel at the bar, 
seemed to the court to be dangerous not only 
to the peace and good order of society, but to- 
the very existence of personal and civil lib- 
erty. It is not the right of the court* only, 
but it is the right of the people, to cause their 
courts to be treated with respect It is the 
pubhc interest, and not the personal pride of 
the judges, as suggested at the bar, which 
claims this power for the courts. As indi- 
viduals, we claim no more respect than our 
individual characters deserve; but. as judges 
of this court, we should betray our trust, we- 
should become ti*aitors to the people, if we- 
did not claim the respect due to a judicial 
tribunal, and enforce that claim by all the- 
means which the laws allow. And while 
the court has means, consistent with the dig- 
nity of such a tribunal, and sanctioned by 
the iminterrupted usage of ourselves, our 
predecessors, and ancestors, for more than 
six hundred yeais, it will not condescend to- 
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personal conflict with any person who may 
contemn its authority.' 

The court, being entirely satisfied of its 
power to investigate the conduct of its offi- 
■cers, in the mode adopted in the present case, 
wiK proceed to consider the facts, which, 
npon this investigation, have been proved to 
the satisfactioD of the court, and the judg- 
ment which it ought to pronoimce. With re- 
gard to the charges, we do not think it im- 
portant that they should be more specific 
than may be necessary to give notice of the 
nature of the evidence intended to be pro- 
duced, so that the party may not be taken by 
surprise; and if the court had, upon the hear- 
ing, found that he had been so talien by -sur- 
prise, as to any of the charges, we should 
have given him further time, or have ac- 
quitted him of such charge. Without con- 
fining om-selves to the allegations upon 
which this investigation was groimded, we 
think the following facts appear to be proved: 

[That Mr. Burr did cause his name to be 
entered upon the records of this court as the 
attorney of Mr. Grabb, without his consent, 
with intent to charge him the legal fees of 
an attorney, but, probably, with an expecta- 
tion that his assent would afterwards be ob- 
tained. That he brought a suit against Josh- 
ua L. Henshaw, in the name of Samuel H. 
Rembert, without the authority of the lat- 
ter, but under circumstances which might 
have led, and probably did lead, him to sup- 
pose that he had authority so to do.] * That 
having, in an accidental conversation with 
John Golding, answered a question of law 
put to him by the said Golding without the 
intention of consulting him as a counsellor 
at law, and without the expectation of being 
made liable for any fee for the answer which 
Mr. Burr might give, iMr. Bmr employed the 
said Golding to make two pairs of shoes for 
him; and when the bill was sent to him for 
the shoes, Mr. Burr told the messenger that 
Mr. Golding might sue him as soon as he 
pleased and he would supersede it That 
Mr. Golding did sue him before a justice of 
the peace; and that Mr. Burr, with intent to 
avoid the payment of the debt, made out an 
account against the said Golding, charging 
him five dollars for advice in the matter 
aforesaid, and having sworn to it, claimed it 
as a set-off, before the justice who gave judg- 
ment against Golding; from which judgment 
he appealed to this com-t, where the judg- 
ment was reversed. 

We find that General Van Ness leased a 
lot of land in this city to Patrick Nicholson, 
who being in jail for debt, and about to ap- 
ply for a discharge under the insolvent act, 
and Mr. Burr being his coimsel and attor- 
ney, proposed, by the advice of Mr, Burr, to 



* It had been contended by the defendant's 
counsel, in argument, that the court has no 
power to punish a man for contempt in the 
face of the court, otherwise than "to throw him 
■out of the window or kicli him out of court." 

* U^^rom 1 Wheeler, Or. Cas. 503.] 



surrender the lease to General Van Ness, to 
whom he was indebted for rent. That this 
was done and the lease given up, with an 
imderstanding, but not an absolute engage- 
ment on the part of General Van Ness, that 
if he realized from the property more than 
what was due to him, he would give the 
surplus to the wife and children of Nichol- 
son. That Caulfield, the tenant under Nichol- 
son, acknowledged himself tenant to General 
Van Ness; that Mr. Burr, at the time as- 
sured General Van Ness, that the sm-render 
of the lease was good and valid, and that 
the property now belonged to him in justice, 
in law, and in equity. That when Nicholson 
appeared before the judge to be discharged, 
Mr. Burr was his counsel and attorney; and 
declared, before the judge and the creditors, 
that the lease had been surrendered, and 
that Nicholson had no right or interest in the 
lot. That the judge, however, at the instance 
of the creditors, required that Nicholson's 
interest in the lot should be inserted in the 
schedule; which was done, and Nicholson 
was discharged. That the trustee advertised 
for sale aU Nicholson's right in the lot; that 
General Van Ness attended and forbade the 
sale, and told Mr. BmT that the property was 
entii'ely his, (Van Ness's,) and that he (Biut) 
knew it Notwithstanding which Mr. Burr 
purchased Nicholson's right for six dollars, 
and forbade the tenant to pay the rent to 
General Van Ness, but claimed it for his 
own use; and as often ati General Van Ness 
distrained for the rent, the tenant, by Mr. 
Burr's advice, replevied the distress; in one 
of which actions of replevin, if not in all, 
Mr. Burr was his attorney. That Mr. Bm'r 
himself also disti*ained, and gratuitously 
filed a biU in chancery in the name of the 
tenant against himself and General Van 
Ness, praying that both parties might be 
enjoined from distraining until the adverse 
claims of himself and Genei-al Van Ness, to 
the rent, shoxfid be decided. 

We find that a certain Mr. Moulten had 
rented a house of Thady Hogan, and that 
when a quarter's rent was about to become 
due, the goods of Moulten were clandestine- 
ly removed from the premises; and that, 
on the same day, Mr. BmT took a bill of 
sale of them and claimed them as his ovm; 
and when they were distrained by Hogan, 
replevied them in his own name. 

We find that Mr. Burr, being the attorney 
of Patrick Nicholson, and Joseph Johnson 
being a creditor of the said Nicholson, Mr, 
Burr, upon the promise of Johnson to give him 
one half of the amount of his claim, which 
was upwards of $20, if he would teU him how 
he should get his money, told Johnson that if 
he would levy his execution upon certain 
property, he would get it; but directed him 
not to let Nicholson know that he had given 
him this information. That Johnson got only 
nine dollars of his claim. That Mr. Burr 
afterwards demanded of Johnson his fee; 
telling him that he lost his money by not 
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levying his execution on a mare claimed tiy 
Mr. Carbery. That alter Nicholson had run 
4iway, when Johnson attempted to levy his 
execution upon Nicholson's goods, he was 
forbidden to do so by Mr. Bm-r, who claimed 
the whole by virtue of mortgage giv^i by 
Nicholson to secure the fees due by him to 
air. BuiT as his counsel. That the consia- 
•eration stated in the mortgage was ?oO. That 
Mr. Burr offered to take $20 or $23 rather 
than go to law or have trouble about it; and 
that his claim was about $30. As we under- 
stand that suits are depending in which a 
jury is to pass upou the moral complexion 
of the facts stated in these three last cases, 
namely, those of General Yan Ness, Thady 
Hogan, and Joseph Johnson, we shall, at 
present, draw no infei'ences from them. 

"We find that Mr. Burr, being counsel for 
Robert Hoge, who was imprisoned upon a 
■chax'ge of mm'der, sent for some of the wit- 
nesses for the United States, before the trial, 
and examined them in his office; and finding 
that one of them, Robert Gray, was a ma- 
terial witness against the prisoner, he told 
the witness that it would be better if he 
would be absent from the trial; and advised 
him to conceal himself for a few days. That 
the said witness, having been recognized 
with surety to appear and testify, his sm-ety 
{being apprehensive, 'from circumstances, 
that the witness was about to run away) 
brought him into court and surrendered him 
in discharge of his recognizanca That while 
the surety was bringing up the witness to 
surrender him, Mr. Bmr told him that if he 
was surrendered the court would take his 
own recognizance. That upon his surrender, 
the com-t, upon the motion of Mr. Biut, was 
about to talie the witness's own recognizance 
without surety, one of the judges being of 
opinion that no witness ought to be impris- 
oned for want of security for his appearance, 
unless there was strong reason to appre- 
hend that the witness would run away.^ 
That the coint, being satisfied upon inquiry 
that there was reason to apprehend that the 
witness would not appear to testify at the 
tr.'al, refused to discharge him without secm:- 
ity for his appearance; and as the witness 
was unable to give it he was committed. 
That the advice so given by Mr. Bmi- to the 
witness to absent himself from the trial, 
was given with the intent to obstruct the 
due administration of justice, and in viola- 
tion of his oath as an attorney of this com-t. 
We find that Mr. Burr, being the counsel 
of John Free, who was indicted for the mur- 
der of his wife, and while the said Free was 
in prison upon that charge, executed an in- 
strument of writing to Mr. Burr, and ac- 
knowledged it before two justices of the peace 
in the manner in which deeds for land are 
required by law to be acknowledged. Dur- 
ing the investigation of that mattei* before 
the court upon the present inquiry, Mr. Burr 
admitted that he had received from Free 
a power of attorney to take possession of 



his property to preserve it, that it might 
not be destroyed or wasted by his children 
during his imprisonment; and Mr. BmT's 
language left the court under the impres- 
sion that that power of attorney was the 
only instrument that Free had executed to 
him, and was the same which had been ac- 
knowledged before the two justices. He 
stated that finding, upon inquiry, that the 
property remained much in the same condi- 
tion in which it was left by Free, he had 
not taken possession of the property, and had 
thrown by the power of attorney, and did not 
know whether he could find it. The court ex- 
pressed a strong wish to see the instrument 
wh'ch had been acknowledged by Free be- 
fore the two magistrates, as it might remove 
any unfavorable impression which might be 
made upon their minds by its suppression. 
Mr. Burr did not, at that time, say that he 
had destroyed it; nor did he intimate that 
it was a deed given by Free to him to en- 
able him to indemnify Free's bail, if Free 
should be admitted to bail. Some days aft- 
erwards Mr. BmT produced to the court a 
power of attorney from Free to him, author- 
izing him to take charge of his personal 
estate and papers, and stated to the court 
that it was the power, of which so much had 
been said. But it was not acknowledged be- 
fore the two justices. ISfr. Burr then, for 
the first time, admitted that the instrument, 
which had been so acknowledged, was a 
deed from Free to him conveying aU his prop- 
erty; but stated that its only object was to 
enable him to indemnify the bail of Free, in 
case he should be admitted to bail; that 
afterwai'ds finding, upon inquiry of Mr. Bus- 
sard, that Free could not be bailed, he had 
destroyed the deed. 

Since the investigation which took place 
upon the present subject of Inquiry, a trans- 
action has occm-red which ought not to be 
passed over by the court. In the year 1819, 
one Simon Meade died largely indebted, and 
leaving a considerable real estate, which, 
together with his personal estate, was, at 
the time of his death, supposed to be more 
than sufficient to pay all his debts. The 
personal estate alone was insufficient; and 
Mr, Griffith Coombe and other creditors 
brought a suit in chancery against the wid- 
ow and heirs of Mr. Meade to' charge the 
real estate with the deficiency of personal 
assets. This bill was answered by Mrs. 
Meade in her own right, and also as guard- 
ian of her infant children. Her answers 
were sworn to by her; one of them before 
Mr. Overton Carr, a commissioner appointed 
by the court for that purpose, and the other, 
first before Mr. Forrest, and afterwards, the 
answer having been, on the same day, 
amended, it was sworn to by her again be- 
fore Mr. Varnum. The court decreed a sale. 
The property was sold by Mr. Joseph Forrest, 
the trustee appointed by the decree, and who 
also holds the office of auditor of this court, 
an office analogous to that of a master in 
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eliancery. Two public sales were made; at 
both of which Mrs. Meade attended person- 
ally and purchased a house and lot, which 
she afterwards sold to a profit By her an- 
swer she had agreed, that her right of dow- 
er should also be sold, and agreed to take 
a proportion of the proceeds of sale in lieu 
of her dow^er. Since the sales she has often 
applied to the trustee to receive her propor- 
tion of the proceeds, which has not yet been 
paid to her because the sales have not been 
ratified by the court, and because she has 
not accounted for the personal estate of 
which she was the administi'ati'ix. On a 
motion to this court on Friday last, (June 
20, 1823,) by the solicitor of the creditors for 
a ratification of the sale, Mr. Burr, to show 
cause against its ratification, produced and 
read to the court the affidavit of the same 
Mrs. Meade, in which she states, "that she 
has never heretofore given her authority as 
such administratrix to any person whatever; 
nor has she ever disposed of, parted with, 
or sold her right of dower to the estate of the 
said Simon Meade nor any part thereof; nor 
has she ever ordered any suit in chancery to 
settle the same; nor has she ever consented 
or known of any suit in chancery to settle 
the same; nor has she ever consented or 
known of any suit in chancery commenced by 
her for the recovery of any property or de- 
mand whatsoever from any person or per- 
sons; nor has she ever known of any suit 
being commenced against her as adminis- 
tratrix, or in any other way or manner what- 
ever; except, she says, she has lately under- 
stood from divers persons that a suit in 
chancery had been commenced against her 
and the heirs of the said Simon, but she does 
not know for what reason the same was 
commenced, if the same is true; and that 
she has never, with her consent and knowl- 
edge, become a party to any suit in chan- 
cery either in her own right or as adminis- 
tratrix or any other way, capacity, or man- 
ner since the death of her said husband; nor 
has she since that periodj made answer to 
any bill in chancery in any capacity or situ- 
ation whatever, nor has she by consent or 
Imowledge made any answer of any kind 
whatever, by attorney or otherwise; nor has 
she authorized any person to be interested 
for her as a party to any such suit; nor has 
she signed her name to any paper signifying 
the same, to her linowledge; nor has any 
person for her so done by her authority or 
approbation." These allegations being so 
inconsistent with the record, lihe court could 
not but perceive that they were false, and 
that imposition had been practised upon 
Mrs. Meade by some person. It was there- 
fore deemed necessary to investigate the sub- 
ject more fully; and upon that investigation 
the court is strongly impressed with the be- 
lief that several of the most material allega- 
tions in the affidavit are not true, and that 
;Mrs. Meade is in danger of the penalties of 
perjury. It appeared that the affidavit had 



been di*awn by Mr. Burr at the request of 
Mrs. Meade, who furnished him with a writ- 
ten statement of facts from which, in part, 
the affidavit was to be drawn; that it was 
drawn nearly a month before it was sworn 
to; that Mrs. Meade had employed Mr. Burr 
as her solicitor to investigate the matter; 
that Mr. Burr, before the affidavit was sworn 
to, if not before it was drawn, had examined 
the record and the papers filed in this cause, 
and was apprised of all the proceedings; and 
did not warn Mrs. Meade of the danger she 
was in of committing perjury if she swore 
to the affidavit in the positive terms in which 
it was drawn. In this respect, the court 
thinks Mr. Burr was, to say the least, ex- 
tremely negligent of his duty as counsel; es- 
pecially as Mrs. Meade appears to be but 
little conversant with legal proceedings; and 
as the facts stated by her, if true, implicate 
materially the characters of several persons 
of gi-eat respectability. In support of his 
general character, Mr. Burr has produced to 
the court a considerable number of letters 
addressed by gentlemen of high standing in 
society, to the executive, speaking in very 
favorable, and some of them in warm, terms 
of his services, bravery, and good conduct as 
an officer during the late war. He also pro- 
duced testimony of his general good char- 
acter previous to his "admission to this bar. 
In conformity with a rule of this court which 
existed on the 11th day of April, 1822, when 
Mr. Burr was admitted to this bar, but 
which was shortly afterwards rescinded, a 
person who had been admitted to practise in 
the supreme, or superior court of any of the 
states, was permitted to practise as an at- 
torney of this court, upon his producing sat- 
isfactory evidence of his good moral charac- 
ter, without a personal examination as to 
his knowledge of the law. Under this rule 
Mr. Burr was admitted to the bar, upon his 
producing a certificate of his having been 
admitted to practise in the supreme com-t of 
New York. 

Upon these facts, the court has, with the 
utmost anxiety, deliberated upon the judg- 
ment which it ought to give. It is a case in 
which it is about to exercise one of its dis- 
cretionary powei-s; and it is sensible that it 
is bound by the rules of a sound and legal 
discretion. On the one hand, it considers 
that Mr. BuiT has served his coimtry with 
reputation, has fought and bled in her de- 
fence, and has been discharged from her 
service with honor. On the other hand, it 
is the duty of the court to see that the mem- 
bers of the bar maintain the purity of char- , 
aeter of that profession which, Lord Mans- 
field has justly said, should be free from all 
suspicion. It is botmd to discoxmtenance 
and punish every direct attempt, by any of 
its officers, to obsti-uct the due administra- 
tion of justice; and there are, standing at 
this bar, gentlemen of high and honorable 
character for legal science, and for moral 
and professional integrity, to whom we 
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'Should do injustice if we compelled them to 
associate with men of an opposite character. 
If there were no other charge against Mr. 
Burr, than that of an attempt to practise up- 
on the witnesses for the United States in a 
criminal pi'osecution, we should think it 
evinced such a destitution of moral sense, 
such an ignorance, at least, of the first duties 
of an attorney and counsellor of this court, 
and such a disregard of the oath which he 
had so recently taten, as to deserve severe 
reprehension. But when we consider the 
other facts which, are in proof before us, 
tending to show that the instance which we 
have already noticed, was not the effect of 
transient inadvertence, the com*t will order 
that Levi L. Burr be suspended from prac- 
tising as an attorney in this court, for the 
term of one year, and until the further or- 
der of the coui-t. Ajid as it is probable that 
a jury will pass upon the cases which we 
have mentioned, the court will refraiu from 
giving any opinion, whether Mr, Burr shall 
be ultimately excluded from the bar, until 
those cases shall have been decided, 

NOTE [from original report], Mr. Burr, at 
February term, 1824, applied to the supreme 
court of the United States, for a mandamus to 
this court, to restore him to his office of attor- 
ney. But the motion was overruled. [Ex parte 
Burr] 9 Wheat. [22 U. S.] 529. 

[NOTE. In denying the motion for manda- 
musj Gliief Justice Marshall, in delivering the 
opinion of the court, stated tliat while it was 
true that a complaint against an attorney ought 
not to be acted on unless made on oath, yet in 
this case, in view of the facts. that the inquiry 
was invited by Mr. Burr, the charges made at 
his instance, and the proceedings had at his re- 
quest, he had waived the necessity of having 
the charges made on oath, and could not be 
heard to complain. Furthermore, the testimony 
was all on oath, obtained in an unexceptionable 
manner, and no irregularity appeared which 
would justify the intemosition of the supreme 
court. Ex parte Burr, 9 Wheat. (22 U. S.) 529. 

[In what cases an attorney may be disbarred: 
For fraud. U. S. v. Porter, Case No. 16,072. 
For assisting in an insurrection. In re Dorme- 
non, 2 Wheeler, Cr. Cas. 344. As to participat- 
ing in a lynching, see In re Wail, 13 Fed. 
814, reversed 107 U. S. 265, 2 Sup. Ct. 569. 
For offensive language and conduct towards 
the court. Ex parte Bradley, 7 Wall. (74 U. S.) 
364. Inciting client to publish articles calcu- 
lated to influence and intimidate judicial action. 
Ex parte Cole, Case No. 2,973. Threats to chas- 
tise the judge. Bradley v. Fisher. 13 Wall. (80 
U. S.) 335. Infidelity to client. Ex parte Gib- 
erson. Case No. 5,388. 

[All courts have the power to disbar. Ex parte 
Bradley, 7 Wall. (74 U. S.) 364; In re Paschal, 
10 Wall. (77 U. S.) 483; Ex parte Garland, 4 
Wall. (71 U. S.) 378; Ex parte Robinson, 19 
Wall. (86 U. S.) 513. The proceedings may be 
instituted by letter, affidavit, or motion. Ran- 
dall V. Brigham, 7 Wall. (74 U. S.) 523. The 
judicial inquiry is not restricted to official acts. 
In re Dormenon, supra. And see Ex parte Gar- 
land, 4 Wall. (71 U. S.) 378; Ex parte Robin- 
son, 19 Wall. (86 U. S.) 513. The trial must be 
for the specific offense charged. Ex parte Brad- 
ley, supra. It is discretionary with the court to 
determine what amounts to misconduct. Ex. 
parte Secombe, 19 How. (60 U. S.) 9; Ex parte 
Bradley, supra. The charges are not triable by 
a jury.o Randall v. Brigham, 7 Wall. (74 U. S.) 
523. Disbarment in one court will not affect 
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the right to practice before an independent tri- 
bunal. Bradley v. Fisher, supra; Ex parte Til- 
linghast, 4 Pet. (29 U. S.) 108. The supreme- 
court will not review the evidence upon whicls 
the court below acted. Ex parte Bradley, supra. 
See Ex parte Secombe, supra. An appeal will 
not lie from an order of disbarment. The- 
proper remedy is by. mandamus. Ex parte Rob- 
inson, supra. But see, contra, Ex parte Se- 
combe, 19 How. (60 U. S.) 9; Ex parte Wall, 
supra.] 



Case No. S,187. 

BURR V. BURGH. 
[5 Cranch, C. O. 506.]^ 

Circuit Court, District of Columbia, Nov- 

Term, 1838, 

Patmext— Reservation op Interest. 

When the question of interest is expressly re- 
served at the time of the receipt of the prin- 
cipal, such receipt is no bar to the recovery of 
the interest. 

At law. Assumpsit [by Eliza C. Bm-r 
against Burch, executor of Lippet] for a 
legacy. The plaintiff had given a receipt 
for the principal, reserving the question of 
interest to T)e afterwards settled. 

R. S. Coxe, for defendant, contended that 
interest cannot be recovered after the prin- 
cipal has been paid. Dixon v. Parkes, 1 
Bsp. 110; Tillotson v. Preston, 3 Johns. 229. 

Mr, Bradley, for plaintiff, admitted the 
rule, with the exception wbere the question 
of interest is expressly reserved. 

THE COURT (nem. con.) was of opin- 
ion, that where the question of interest is 
expressly reserved for .future litigation at 
the time of the receipt of the principal, that 
receipt is no bar to the recovery of the in- 
terest 



Case Wo. 2,188. 

BURR et al. v. COWPERTHWAIT".. 

[4 Blatchf. 163.] == 

Circuit Court, D. Connecticut April Term-^ 
1858. 

Patents — Bats for Hat Bodies — ^VALiniTr — Pat— 

ENTABlLlTr — INFRINGEMENT. 

1. Henry A. Wells was the first inventor of 
the improvements in making and hardening bats- 
of wool or fur for hat-bodies, described in his- 
patent of April 25th, 1846, and that patent is; 
valid. 

2. An end or result produced cannot be se- 
cured by a patent, but only the substantial' 
means used and specified to produce the end 
or result The same end or result may be pro- 
duced by means other than those substantially 
described in the specification, without infringing- 
the patent. 

[Distinguished in Arkell v. J. M. Hurd Paner- 

Bag Co., Case No. 532.] 
[See note at end of case.] 

3. The case of O'Reilly v. Morse, 15 How. 
[56 U. S.] 62, 119, cited and applied. 

4. The essential means specified in the patent 
reissued to Henry A. Burr and others, Septem- 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 

= [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.]. 
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ber 30th, 1S56, on the surrender of the said 
Wells patent, to accomplish the object of form- 
ing bats of fur for hat-bodies and other pur- 
poses, were new with Wells, and such reissued 
patent is valid for such means. 

5. In this case, the same result was produced 
by the means specified in said reisssued patent 
of September 30th, 1856, and by the means 
used by the defendant in his machine, that re^ 
suit being the forming of a hat-bat on a re- 
volving cone, exhausted at its base, by causing 
a sheet of fur to be directed to, and thrown 
upon, a section of the revolving cone, as it 
rotates, in properly regulated quantities, paral- 
lel with its axis, by certain means used, so as 
to form the bat of fur on the cone, of the de- 
sired shape and thickness, at the will of the 
operator; but the means for producing that re- 
sult were different. In the patent, a trunk 
or channel way interposed between the picker 
cylinders and the cone, and combined w^ith a 
hinged hood, to direct the sheet of fur on to the 
cone and produce a variable thickness of bat, 
was an essential means; but, in the defend- 
ant's machine, there was no trunk or channel 
way, and no hinged hood, but the fur was 
directed on to the cone by the power of the 
picking cylinders, and the variable thickness 
of the bat was produced by the manner of 
feeding the fur. It was, therefore, held, that 
the defendant's machine did not infringe the 
patent. 

6. The reissued patent to Henry A. Burr and 
others, of October 7th, 1856, is for the process 
of making hat-bodies described in said patent 
of September 30th, 1856, in combination with 
the method of hardening the bat while on the 
cone. If the patent of October 7th, 1856, is 
for any method of hardening the bat while on 
the cone, when such method is combined with 
the method of forming a bat secured by the 
patent of September 30th, 1856, then the defend- 
ant does not infringe such combination, because 
he does not infringe the patent of September 
30th, 1856; and, if the patent of October 7th, 
1856, is for the mode of hardening described in 
that patent, then the defendant does not in- 
fringe that patent, because his mode of harden- 
ing the bat is different. 

This was a bill in equity, founded on two 
reissued letters patent granted to the plain- 
tiffs [Henry A. Burr and others], as as- 
signees of Henry A. Wells, one on the 30th of 
September, 1856, [No. 396], and the other on 
the 7th of October, 1856, for inventions con- 
nected with the manufacture of fur hat- 
"bodies. The original patent [No. 4,472] was 
granted to Wells on the 25th of April, 1846. 
[BiU dismissed.] 

Edwin W. Stoughton, Charles M. KeHer, 
and George Gifford, for plaintiffs. 
George Harding, for defendant. 

Before NELSON, Circuit Justice, and IN- 
<JBIIS0LL, District Judge. 

INGERSOBL, District Judge. Previous to 
the year 1846, efforts had been made to form 
hat-bodies, by throwing the fibres of the wool 
or fur, by means of a brush or picker cylin- 
der, in proper proportions, on to a perforated 
cone, exhausted by a fan or other contriv- 
ance at its base, to hold the fibres on the 
cone, by the currents of air, which rush 
through the perforated cone, and to suffi- 
ciently harden the bat of wool or fur, while 
on the cone, to enable the operator to re- 
move it from the cone, as formed, to go 



through the other processes, to make a com- 
plete hat; but, previous to the discoveiy and 
invention of Hemy A. Wells, no devices were 
known to accomplish the desired object in a 
satisfactory way. By the discovery which 
Mr. Wells made, and which he described in 
the specification to the patent which he ob- 
tained, he did accomplish this object. It 
was attained by throwing the fibres of wool 
or fur on to a cone exhausted by a fan or 
other contrivance at its base, to hold the 
fibres on to the cone, by regulating the dis- 
tribution of fur or wool on the cone, so as to 
make the bat of fur or wool thick or thin, 
where desired, by the aid of certain devices 
in the specification described; and by certain 
other devices for hardening and interlocking 
the fibi-es while on the cone, to accomplish 
the result, so as to enable the operator to 
take the bat from the cone as formed, to go 
through the other processes, to make a com- 
plete hat. Mr. WeUs having made this dis- 
covery, fully described the same in a written 
specification presented to the patent office, 
and, on the 2oth of April, 1846, a patent was 
granted to him according to the claim which 
he then made. That patent has been re- 
peatedly decided by the courts to be valid, 
and to grant what it purported to grant. 

Previous to the year 1856, the right to that 
patent, and to the discovery which Mr. Wells 
made and described in his specification, be- 
came, by various assignments, vested in the 
plaintifes. They, conceiving that the patent 
did not grant an exclusive right to the whole 
invention, as described in the specification, 
caused it to be surrendered, with the view of 
securing to themselves the exclusive right to 
the whole invention and discovery made by 
Wells and described in his specification. Up- 
on such surrender, and on the 30th of Sep- 
tember, 1856, a reissued patent was granted 
to the plaintiffs, securing to them the exclu- 
sive right of forming bats of fur fibres by 
throwing the fur, in properly regulated 
quantities, substantially as described in the 
specification, against a section of the circum- 
ference of a perforated cone or other form, 
as the same is rotated, to present in suc- 
cession every part of the circumference 
thereof to the current of impelled fur, to 
obtain the required thickness of bat, sub- 
stantially as described in the specification, 
in combination with the method of holding 
the fibres on the cone or other form, during 
the operation, substantially as described in 
the specification, and for the purpose speci- 
fied; and, on the 7th of October, in the same 
year, a reissued patent was granted to them, 
secm'ing to them the forming of the bat of 
fur fibres on the perforated cone or other 
form, in manner as substantially described 
in the specification, in combination with the 
hardening of such bat, while on such, cone or 
other form, to give it the required consist- 
ency to admit of talcing it off tn a suitable 
condition for sizing by the well-kno^n pro- 
cess of felting, substantially as described. 
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The bill charges that the defendant, at 
Danbury, in Connecticut, is manufacturing 
hat-bodies substantially according to the man- 
ner first described by the said Wells, and in 
Yiolation of the rights secured to the plain- 
tiffs under the two last-mentioned patents; 
^nd the prayer of the bill is, among other 
things, that he be restrained by injunction 
from so doing. The defendant admits that 
he is manufacturing hat-bodies at Danbury, 
but he denies that by so doing he is violating 
any right secured to the plaintiffs by either 
of their patents. Three questions, therefore, 
are presented for consideration: First. 
What are the rights which the plaintiffs' 
patents purport to grant to them? Second. 
Are the grants which the patents purport to 
malje, valid grants of right? And, if they 
are, then, third, is the defendant infringing 
upon any of the rights so granted to the 
plaintiffs? 

Whoever discovers that a certain useful 
result will be produced, in any art, machine, 
or composition of matter, by the "use of cer- 
tain means, is entitled to a patent for it, 
provided he specifies the means he uses, in 
a manner so full and exact, that any one 
skilled in the science to which it appertains, 
can, by using the means he specifies, with- 
out any addition to, or subtraction from 
them, produce precisely the result he de- 
scribes. And, if this can not be done by 
the means he describes, the patent is void. 
And if it can be done, then the patent con- 
fers on him the exclusive right to use the 
means he specifies, to produce the result or 
effect he (iescribes, and nothing more. And 
it malces no difference, in this respect, wheth- 
er the effect is produced by chemical agency 
or combination, or by the application of dis- 
coveries or principles in natural philosophy, 
known or unknown before his invention, or 
by machinery acting altogether on mechan- 
ical principles. In either case, he must de- 
scribe the manner and process, as above 
mentioned, and the end it accomplishes; and 
any one may lawfully accomplish the same 
end without infringing the patent, if he uses 
means substantially different from those de- 
scribed. O'ReiUy V. Morse, 15 How. [56 XT. 
S.] 62, 119. The end or result produced is 
not secured by the patent, but only the 
substantial means used and specified to pro- 
duce the end or result— these, and nothing' 
more. The same end, or result may be pro- 
duced by means other than those substan- 
tially described in the specification, without 
infringing the patent. 

The reissued patent of the 30th of Septem- 
ber, 1856, is for a combination of certain 
means, by which a sheet of fur is thrown 
on a section of an exhausted rotary cone, or 
other form, parallel with its axis, so that 
the deposit of fur on the revolving cone, or 
other form, by the means used and specified, 
can- be regulated at the will of the operator, 
so as to make the hat-bat, or other body 
formed on the cone, or other form, of the 
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desired shape and tliickness, thick or thin, 
where required. The devices or essential 
means used, and set forth in the specification, 
to accomplish this result, are a feed-table, 
upon which the fur is distributed; a suitable 
feeding apparatus, to which the fur is 
brought by the feed-table, and which pre- 
sents and holds the fur to the action of one 
or more rotary brushes, or other suitable 
device, for disintegrating and casting the fur 
into a cui-rent of air, induced by the rotai*y 
brush or brushes, or other suitable device; 
a trunk, or some analogous device, interposed 
between the rotary brush and the cone upon 
which the fur is to be thrown, and extending 
some distance from the rotai-y brush, or other 
suitable device, towards, and in the direction 
of, a perforated exhausted rotary cone, upon 
which the fin- is to be thrown, to control and 
give du^ection to the current of air bearing 
the disintegrated fur from the rotai'y brush; 
and a hinged hood, or some analogous device, 
by which the current of air bearing the fur 
may be further modified, for the proper dis- 
tribution of the fur upon the cone, in the 
durection of its length. By the combination 
of these means, when they are united with 
a perforated cone exhausted by a fan or 
other contrivance at its base, and having a 
rotary motion, so placed as to present, in its 
rotation, its entire surface to the cm-rent of 
ah: bearing the impelled fur from the rotary 
brush through the trunk, a bat of fur fibres, 
in properly regulated quantities, of a re- 
quired thickness in aU its parts, may be 
formed upon the cone, at the wiU of the 
operator, and, by the exhaust at the base of 
the cone, held on the same, ready for the 
subsequent operation of hardening and re- 
moving, preparatory to sizing. The exclusive 
right to the combination of these means and 
what are substantiaUy the same, the patent 
of the 30th of September, 1856, pm-ports to 
grant. The essential means used and spec- 
ified in this patent of the plaintiffs, to ac- 
complish the object of formhig bats of fur ' 
for hat-bodies and other purposes, were, at 
the time of the application for the original 
patent by Wells, new, and they accomplished 
a useful and desirable result. Wells was the 
original inventor and discoverer of the same. 
The plaintiffs, as his assignees, are entitled 
to be protected in his discovery, in the means 
used by him, and set forth in the patent, to 
accomplish such useful and desirable result 
It is dear, that before the discovery of 
Wells, no machine was known or used, that 
did, by any means, direct a sheet of fur on 
to a section of a revolving, exhausted, per- 
forated cone, or other form, parallel with 
the axis, so as to form a bat of fm- on the 
cone, or other form, of the desired shape 
and thickness, in properly regulated quanti- 
ties, at the wiU of the operator. By the ma- 
chines before known and in use, although 
bats of fur for making hat-bodies were some- 
times formed by means of machinery on a 
perforated exhausted cone, yet, by such ma- 
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chines, no sheet of fur was directed, by the 
organization of the machine, on the perfo- 
rated cone or other form in a line parallel 
with Its axis, so as to form the bat of fur 
thick where desk-ed, and thin where desired, 
at the will of the operator. By such ma- 
chines, the fur was deposited on the exhaust- 
ed cone by the power of gravity, or the power 
of the exhaust, or by the combined power 
of both, and not by the power of the ma- 
chine directing how and in what manner the 
fur should be distributed on the cone. And 
this latter mode (by directing the fur) of 
forming the bats of fur on a perforated, ex- 
hausted cone, distinguishes the plaintiffs' ma- 
chine from all machines known, or used, be- 
fore the discovery of WeUs; from the 
Blanchard machine; from the Williams ma- 
chine; from the Fosket machine; and from 
any other machine to which om: attention bas 
been directed. A claimed identity of prin- 
ciple, between the Blanchard machine, the 
"Williams machine, or the Fosket machine, 
and the plaintiffs' machine, has heretofore, 
in other cases, been repeatedly called to the 
attention of courts. It has been uniformly 
held, that the principle of the plaintiffs' ma- 
chine and the combination claimed by it, 
were different from the principle and the 
combination of either of the other machines 
mentioned. "We see nothing in the case, as 
now presented, to change the view heretofore 
taken on this subject, in this report. The 
grant made in the patent of the 30th of Sep- 
tember, 1856, was, therefore, a valid grant 
of right. 

The same useful and desirable result is 
produced by the means used by the plaintiffs 
in their machine, and specified in the specifi- 
cation to their patent, and by the means 
adopted by the defendant, in the machine 
which he uses. Both machines form a hat- 
bat on a revolving cone, exhausted at its 
base, by causing a sheet of fur to be directed 
to, and thrown upon, a section of the revolv- 
ing cone, or other form, as it rotates, in prop- 
erly regulated quantities, parallel with its 
axis, by certain means used, so as to form 
the bat of fur on the cone, or other form, of 
the desired shape and thickness, at the will 
of the operator. The result of the machine 
patented to the plaintiffs, and the machine 
used by the defendant, is the same; and if 
the essential means to produce the like result 
^re the same, or substantially the same, then 
the defendant has violated the rights secured 
to the plaintiffs, by their patent. If they 
are not the same, there has been no violation 
of right; for the defendant may lawfully pro- 
duce the like result with the plaintiffs, if he 
uses means substantially different from those 
described in the plaintiffs' specification. Re- 
sults are not patented, but only means used 
to produce results. 

The essential means which the defendant 
uses, in his machine, to produce the result 
which he obtains— that of forming a bat of 
fm' of the required thickness in all its pai'ts, 



upon a cone, or other form — are a feed-table, 
upon which the fur is first placed and dis- 
tributed; a suitable feeding apparatus, to 
which the fm- is brought by the feed-table, 
which presents and holds the fur to the ac- 
tion of the rotary brush or ordinary picking 
cylinder, which picking cylinder is combined 
with a second picking cylinder, which runs in 
the opposite du.*ection to the first one, and 
which removes the fmr which would other- 
wise tend to adhere to the surface of the 
first, picks it thoroughly, and delivers it in 
such manner that the fur from the two pick- 
ing cylinders forms one cm*rent, whose di- 
rection is controlled by the position of the 
two cylinders. By the combination of these 
means, when they are united with a rotary, 
perforated cone, or other form, exhausted at 
its base and placed in front of the pickers, 
with its axis parallel thereto, and so placed 
as to present, in its rotation, its entire sur- 
face to the current of fm* formed and du-ected 
by the two picking cylinders, a bat of fur 
fibres, in properly regulated quantities, of a 
required thickness in all its parts, is formed 
upon the cone, at the will of the operator, 
and, by the power of the exhaust at the base 
of the cone, is held on the same, ready for 
the subsequent operations of hardening and 
removing, preparatory to sizing. In the de- 
fendant's machine, there is no guiding-ti'unk, 
interposed between the pickei"s and the cone, 
to control and give direction to the sheet of 
fur carried by the cmTent of air on to the 
cone. Neither is there anything either a» an 
equivalent to the guiding-trunk, or in lieu or 
in substitution thereof, or for any -other pur- 
pose, interposed between the pickers aui. the 
cone. The current of air which carries and 
directs the sheet of fm* from the picker cyl- 
inders on to the section of the rotary cone, 
is controlled and directed by the operation 
of the picker cylinders, without the aid of 
anything interposed between them and the 
rotating cone. It is a complete and useful 
machine for forming bats of fur on a per- 
forated, exhausted cone, without any trunk, 
or channel-way, or other device, interposed 
between the picker cylinders, rotary brush, 
or other disintegi-ating apparatus, and the 
cone on which the bat is to be formed; where- 
as, in the plaintiffs' machine, a trunk or 
channel-way for the disintegrated fur, or 
some other device, interposed between the 
picker cylinder, rotary brush, or other dis- 
integi'ating device, and the cone, is an r-<!en. 
tial means to be used, and without which a 
sheet of fur would not, by the power of the 
machine, be thrown upon a section of a re- 
volving, perforated cone, in properly regu- 
lated quantities, at the wiU of the operator. 
"Without such trunk, channel-way, or other 
device, so interposed, the defendant's ma- 
chine is a perfect one, complete in all its 
parts. "S^^ithout it, the plaintiffs' machine 
would be useless. In one machine, the trunk, 
channel- way, or other means so interposed is 
an essential means. In the other, it is a non- 
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essentiaL In one machine, the trunk, with 
the hinged hood, conti'ols the current of im- 
pelled fur in the way it should go. In the 
other, the current of impelled fur is directed 
and controlled in the way it should go. by 
the power of the picking cylinders. The va- 
riable thickness of bat in the direction of the 
length of the cone, in the defendant's ma- 
chine, is produced by feeding the fur upon the 
apron of the machine in a greater quantity 
over against those parts where greater fur is 
I'equired upon the cone in the direction of its 
length. Such variable thickness of bat, in 
the plauitifls' machine, is produced by the 
trunlc, aided by the hinged hood. The result 
produced by the operation of the two ma- 
chines is the same; but the combination of 
essential means in the defendant's machine 
to produce such result, is substantially differ- 
ent from the combination in the plaintiffs' 
machine. The use by the defendant, of his 
machine, is, therefore, no infringement of the 
right of the plaintiffs, secured by their pat- 
ent of the 30th of September, 1856. 

The patent of the 7th of October, 1S56, is 
for the process of making fur hat-bodies, by 
forming a bat of fur-fibres on a perforated 
cone or other form, in manner as described 
in the patent of September 30th, 1856, in 
combination with the process or method of 
hardening the bat while on the cone, or in- 
terlocking tlie fibres of the fui*, to give it 
the required consistency to admit of its be- 
ing taken off in a suitable condition for siz- 
ing. If this last-mentioned patent is for 
any process of hardening the bat while on 
the cone, or any method of causing the fibres 
to interlock, to give the bat the required con- 
sistency, to admit of its being taken off the 
•cone in a suitable condition for sizing, when 
such method or process is used in combina- 
tion with the forming of a bat of fur fibres 
on a perforated cone by the means secured 
to the plaintiffs by the patent of September 
SOtli, 1856, and only when it is used in such 
combination, it would follow, as the means 
used by the defendant in the forming of 
bats of fur on a perforated, exhausted cone, 
are different from the means secured to 
the plaintiffs by the lost-mentioned patent, 
xind as the defendant, in forming bats of 
fur on a perforated, exhausted cone, by the 
means which he adopts, has not infringed 
upon the rights of the plaintiffs secured by 
that patent, that, whatever method the de- 
fendant may have adopted for the harden- 
ing of the bats of fur fibres formed by him, 
such method could not be in violation of any 
of the rights secm'ed to the plaintiffs, as such 
method has not been used in combination 
with the means secured to the plaintiffs by 
the patent of the 30th of September, 1856, 
of forming bats of fur on a perforated, ex- 
bausted cone. As has already been shown, 
what the defendant has done is not in vio- 
lation of any of the rights secured to the 
plaintiffs by the last-mentioned patent. No 



mode of hardening, therefore, which he could 
have used, would have been in combination 
with the mode of forming by the means 
secured to the plaintiffs by the patent of 
the 30th of September, 1856. If, however, 
the patent of the 7th of October, 1856, is 
for a peculiar mode of hardening, then it will 
appear that the defendant has not adopted 
such peculiar mode. The mode pointed out 
by the plaintiffs, in their specification, for 
hardening the bat while on the cone is as 
follows: After the bat of fur fibres is 
formed on the perforated cone, and while 
the same is held to the cone by the 
pressm-e of the atmosphere, caused by the 
exhaust within the cone at its base, the bat 
is completely covered with pieces of felt or 
fulled cloth, taken from hot water, and 
then the whole is covered with another 
strong, perforated, metallic cone, put over 
the whole, the more effectually to hold the 
fibres of the bat, and make a shght pressm-e 
on them, whilst it is immersed in hot water, 
to harden. The immersion in hot water suf- 
ficiently hardens the bat, or interlaces the 
fibres, so that the bat can be taken from the 
cone. This is the peculiar mode of hai'den- 
ing set forth in the specification. 

The mode adopted by the defendant for 
hardening the bat is different. It is not by 
hot water, steam, or other moisture. It is 
produced by friction, while the bat formed 
on the cone is held to it by the pressure of 
the atmosphere caused by the exliaust To 
produce the necessary friction, after the re- 
quired thickness of bat is formed on the 
cone, another perforated cone, of slightly 
larger diameter, is placed over the ba^ and 
the cone-case-stand is moved around about 
one-third of the circumference of the stand, 
and brought under a set of rollers which 
bear upon the upper part of the outer cone, 
to make a poi*tion of ita inner circumference 
(their axis being horizontal) bear upon the 
bat, and a longitudinal jiggering or vibratory 
motion is given to the rollers, and by them to 
the outer cone, whilst the cones and bat 
are slowly rotated on their axis to partially 
harden the bat. This method sufficiently 
hardens the bat, so that it can be removed 
from the cone. While the bat Is undergoing 
the process of hardening by the defendant's 
mode, it is under the influence of the exhaust. 
While it is undergoing the process of hai-d- 
ening by immersion in hot water, it is not 
under such influence. There appears to be 
no substantial identity in the two peculiar 
modes of hardening. In whatever light, 
therefore, the patent of the 7th of October, 
1856, may be viewed, there has been by the 
defendant no violation of any right secured 
to the plaintiffs by it With this view of 
the case, the bill must be dismissed. 



[NOTE. A result is not patentable. Fuller 
V. Yentzer, 94 U. S. 299; Carver v. Hyde, 16 
Fet. (41 TJ. S.) 513; Burr v. Cowpei-thwait. 
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Case No. 2,188; New Process Fermentation Co. 
V. Maus, 20 Fed. 725; Case v. Brown, 2 Wall. 
(69 U. S.) 320; Howe v, Abbott, Case No. 6,- 
766; WMttemore v. Cutter, Id. 17,601; Le Boy 
V. Tatham, 14 How. (55 U. S.) 156. But see 
Arkell v. J. M. Hurd Paper-Bag Co., Case No. 
532; Heinricb v. Luther, Id. 6,827; Knhl v. 
Mueller, 21 Fed. 510. 

[Patent No. 4,472 was granted to H. A. 
Wells, April 25, 1846; reissued September 30, 
1856 (No. 396), and May 19, 1868 (No. 2,942), 
and December 4, 1860 (Nos. 1,086 and 1,087). 
For other cases involving this patent, see Brett 
V. Quintard, 10 Fed. 741; Wells v. Jacques, 
Case No. 17,399; Gill v. Wells, 22 Wall. (89 
U. S.) 1; Burr v. Duryee, 1 Wall. (68 U. S.) 
531, Case No. 2,190; Burr t. Prentiss, Id. 2,- 
194; Wells v. Gill. Id. 17,395; Wells v. Jac- 
ques, Id. 17,398; Brett v. Quintard, 17 Fed. 
529; Wells v. Hasaman, Case No. 17,396; 
Wells V. Gill, Id. 17,394.] 
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Case K'o. 2,189. 

BURR V. DUNNAHOO. 

[1 Cranch, C. C. 370.] " 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

Slaves — Right to Fkebdom. 

A slave, coming from Virginia into Maryland 
more than a year after his master, and sold, is 
entitled to freedom under the statute of Mary- 
land, 1796, c. 67. 

Petition for freedom. 1st. Ground: Brought 
into Maryland contrary to law. 2d. Sold 
contrary to law. 

Mr. Caldwell, for the petitioner QMoses 
Burr], relied on the act of Maryland, 1796, 
c. 67, and that he -was brought in for sale. 
The evidence was that the negro came from 
Virginia to Mr. Nourse, more than one year 
after Mr. Nourse came here, and was sold 
by Mr. Nourse to the defendant [Patrick] 
Dunnahoo. 

Verdict for the petitioner. 



Case Wo. 2,190. 

BURR V. DURYEE et al. 

[2 Fish. Pat. Cas. 275.] ^ 

Circuit Court, D. New Jersey. Sept. Term, 
1862.== 

Fatests— Hat Bodies —Infringement — Grants 
BY Patentee — Estoppel of Grantee — Equity 
—Relief— FoKPEiTURE. 

1. The value of the franchise granted to a 
patentee depends on the mode in which he 
may find it most profitable to exercise it. 

2. He has a right to divide out his monopoly 
in the categoty of its locality, and may thus 
create any number of exclusive franchises, each 
bounded by the limits of a city, county, or state, 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 

= [Afiirmed in Burr v. Duryee, 1 Wall. (68 U. 
S.) 531.] 



where the patentee himself may be treated as a 
trespasser, if he interferes, 
[Cited in Heaton Peninsular Button-Fastener 
Co. V. Dick, 55 Fed. 25.] 

3. He may find it most profitable, as in the 
case of a labor-saving machine, where a cheaper 
article may engross the whole market, to re- 
tain the monopoly wholly tinder his own con- 
trol and that of his agents or licensees. 

4. In other cases the patentee may have the 
value of his franchise, not in making the ma- 
chine, but in its use, either wholly by himself 
or by his special licensees, paying him a certain 
toll, tariff, or annuity, for a license to use a 
certain number of the machines invented. 

[Cited in Heaton Peninsular Button-Fastener 
Co. V. Dick, 55 Fed. 25.] 

5. Equity may relieve against a forfeiture; 
it never inflicts one. 

6. The recitals in a deed can estop no one but 
parties or privies who are claiming under or 
against it, and in a controversy founded upon 
its covenants. 

[Cited in Baltimore Car-Wheel Co, v. North 
Baltimore Passenger Ry. Co., 21 Fed. 50.] 

7. The purchase of a license forms no bond 
or allegiance to the patentee; or an estoppel 
to the licensee from averring or proving any de- 
fense in an action for the infringement of a 
patent, which any other person might use. 

[Cited in Baltimore Car-Wheel Co. v. Norttt 
Baltimore Passenger Ry. Co., 21 Fed. 50.] 

8. Previous to the act of July 4, 1836 [5 Stat. 
117], which established a board or bureau com- 
posed of competent examiners, patents had 
frequently been adjudged invalid from the in- 
sufficiency of the specification; usually because,, 
by inadvertency, accident, or mistake, the pat- 
entee had not sufficiently separated the old 
from the new, and had claimed more than he 
was entitled to. Few inventors or even learned 
lawyers, were capable of correctly and clearly 
setting forth in a specification the proper limits 
of the just claim of the invention. Section 13 
of the act of July 4, 1836, was intended to 
remedy this evil by permitting the patentee to 
surrender his defective patent, and have it re- 
newed in proper form, under the limitations 
named in the section. This valuable and just 
privilege given to inventors has been much abus- 
ed by their assignees. Since the date of the act 
of 1836, not only the patent office but the bar 
can furnish gentlemen fully competent to the 
task of drawing up proper specifications, and 
but little liable to commit blunders from inad- 
vertency. Nevertheless, this privilege of sur- 
render and reissue is resorted to more frequently 
than ever. Section 13 of the act of 1836 does 
not absolutely require that the suggestion, that 
a patent is inoperative and void, should be 
made under oath; nor does it appear that the 
patent office requires that the fact should have 
been judicially ascertained. 

[Cited in Cahart v. Austin, Case No. 2,288.] 

9. Taylor was not the inventor of the conical ■ 
cover used in hardening hat bodies formed on a 
cone, nor rubbing them by a reciprocating mo- 
tion, but merely of a certain combination of 
devices to produce a certain effect. Both the 
operation and the result were well known, and 
the invention consisted only of the devices com- 
bined to perform the operation and produce the 
result. It was open to every other person to 
make any other combination of devices to per- 
form the operation, which was not a mere color- 
able adoption of the patentee's combination. 

' [See note at end of case.] 

[Cited in Wells v. Jacques, Case No. 17,399.J 

These were three bills in equity filed by the 
same complainant [Henry A. Burr] to re- 
strain the same defendants [Peter S. Duryee, 
Henry A. Jacques, and Henry W, Duryeel 
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from the infringement of three separate pat- 
ents. [Bills dismissed.] 

The first bill charged the infringement of 
letters patent [No. 4,472] granted to Henry 
A. Wells, April 25, 1846, for an "improve- 
ment in the machinery for making hat 
bodies; and in the process of their manu- 
factmre." This patent was surrendered and 
reissued in two divisions, one dated Septem- 
ber 30, 1856, and numbered 396, and the other 
dated October 7, 1856, and numbered 400. 
Reissue No. 396 having been extended and 
assigned to complainant, by the administra- 
trix of the patentee, was again reissued in 
two separate patents, December 4, 1860, 
which reissues were numbered 10S6 and 1087. 

The claims of the original patent were as 
follows: "What I claim, etc., is the arrange- 
ment of the two feeding belts (bb^), with 
their planes inclined to each other, and pass- 
ing around the lips (dd*), formed nubstan- 
tially as desmbed, the better to present 
the fibres to the action of the rotating brush 
(P), as described in combination with the 
rotating brush and tunnel or chamber (M) 
which conducts the fibres to the perforated 
cone or other former placed in front of the 
aperture or mouth thereof, substantially as 
herein described. I claim the chamber (M) 
into which the fibres are thrown by the 
brush, in combination with the perforated 
cone or other 'former' (o) placea in tne front 
of the delivery aperture thereof, for the 
pm'pose and in the manner substantially as 
herein described, the said chamber being 
provided with an apertiire (N) below and 
back of the brush, for the admission of 
a current of air to aid in throwing and di- 
recting the fibres on to the cone or other 
former, as described. I also claim the em- 
ployment of the hinged hood (S) to regulate 
the distribution of the fibres on the perforat- 
ed cone, or other former, as described. And 
I also claim providing the lower part or de- 
livery aperture of the tunnel or chamber 
with a hinged flap (q), for the purpose of 
regulating the delivery of the fibres to in- 
crease the thickness of the bat where irore 
strength is required", as herein described, in 
combination with the hood, as herein de- 
scribed." 

The claim of reissue No. 396 was as follows: 
"What is claimed herein as the invention of 
the said Henry A. WeUs, deceased, is form- 
ing bats of fur fibres, by throwing the fur in 
properly regulated quantities, substantially 
as herein described, against a section of the 
.circumference of a perforated cone or other 
form, as the same is rotated to present in 
succession every part of the circumference 
thereof to the current of impelled fm*, to ob- 
tain the required thicloiess of bat, substan- 
tially as described, in combination with the 
method of holding the fibres on to the cone 
or other form during the operation, substan- 
tially as described, and for the pm'pose 
specified." 

The disclaimer and claims of reissue 1086 



(Case No. 2,190) BURK 

were as follows: "Having thus described 
the mode of application of the said invention 
of the said Hem'y A. Wells, as the same was 
successfully reduced to practice by him, I do 
not wish to be understood as limiting the 
claim of my invention to such mode of ap- 
plication; as other modes may be devised 
having the same mode of operation or prin- 
ciple, and only differing from it in form, or 
in the substitution of equivalent means. Nor 
do I wish to be understood as making claim 
therein to the combined process of forming 
and hai'dening hat bodies on pervious cones 
or other analogous 'formers' preparatory ta 
taking them o£E in a suitable condition for 
the after process of sizing by felting, as this 
is the subject of another patent. What I 
claim as the invention of the said Henry A. 
Wells, in machinery for forming bats of fur 
fibres in the manufactmre of fur hat bodies^ 
is the mode of operation, substantially as 
herein described, of forming bats of fur fibres 
of the required varying thidmess, from brim 
to tip, which mode of operation results from 
the combination of the rotating picking mech- 
anism, or the equivalent tliereof, the per- 
vious 'former' and its exhausting mechanism, 
or the equivalent thereof, and tlie means for 
directing the fur-bearing current, or the 
equivalent thereof, as set forth. I also claim 
the combination of the rotating picking- 
mechanism, or the equivalent thereof, the 
pervious former with its exhausting mechan- 
ism, and the lower defiector, substantially as 
described, to regulate the deposit of the fur 
fibres on the lower part of the former, as 
described. I also claim the combination of 
the rotating picking mechanism, or the equiv- 
alent thereof, the pervious former with its 
exhausting mechanism, and the upper de- 
flector, substantially as described, to regulate- 
the deposit of the fur fibres on the tip of the- 
pervious former, as set forth. And, finally,. 
I claim the combination of the rotating pick- 
ing mechanism, the pervious former with its 
exhausting mechanism, and the means de- 
scribed, or the equivalent thereof, for indu- 
cing a current of air to aid in carrying and 
giving direction to the fur, and insuring its 
proper deposit on the surface of the per- 
vious former, as required, as set forth." 

The claim of reissue 1087 was as follows: 
"What I claim as the invention of Henry A. 
WeUs, is the combined process of forming 
fur hat bodies by depositing fur fibres to a 
suitable thickness on the surface of a per- 
vious former of the required shape, and hold- 
ing them thereon by the pressure of the sur- 
rounding air as they are deposited, and thqn 
hardening or partially felting the bat so 
formed, and while it is held by suitable pres- 
sure on the surface of the former, to give 
it the required consistency to admit of re- 
moving it therefrom in a suitable condition 
for the after process of sizing by felting, as 
set forth." 

The second bill charged the infringement 
of letters patent granted to Alva B. Taylor 
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jMarch 18, 1856, for an "improvement in ma- 
chinery for mailing liat bodies." Tliis pat- 
ent was assigned to complainant, and was 
reissued August 21, 1860. 

The claim of the original patent was as 
follows: What I claim as my invention, and 
■desire to secure by letters patent is, the ar- 
i-angement for hardening the hat body in a 
■dry state, by machineiy operating substan- 
tially as herein set forth." 

The claim of the reissue was as follows: 
""What I claim as my invention is the com- 
liination of a vibrating concave surface, sub- 
-stantially *as described, with an exhausted 
pervious cone, on which the hat of fiocculent 
fibres is held by the pressure of tlie siu'- 
rounding air, substantially as and for the 
purpose speciiied." 

The third bill charged the infringement of 
letters patent [No. 9,481] gx-anted to Lans- 
ing E. Hopkins, December 21, 1852, and sub- 
sequently assigned to complainant. 

The claims of this patent were as follows: 
""I do not claim the conical vibrating rollers 
:for the purpose of felting or compressing a 
Ijat, or the cone separately, as that is well 
linown; but I claim combining the harden- 
ing rollers with the perforated cone, by 
means of a yielding or hinged frame, in 
which they are placed, substantially in the 
manner and for the pm'pose specified, I also 
■claim giving to said rollers, in combination 
TV'ith said perforated cone, a vibrating end- 
wise motion, as well as a rotary motion, sub- 
stantially as described and for the purpose 
set forth,. I also claim blowing the exhaust 
air from the former, f, into the chamber, d, 
for the pui'pose and in the manner described. 
And I also claim the mode of forming the 
steam pipe outlet, as above specified, by cov- 
ering the steam pipe with cloth, and incasing 
It with an outer metal case. I also claim cov- 
ering the perforated cone, preparatory to a 
■deposition of fur thereon, with a covering of 
thin cloth, easily pervious to air, upon which 
the fur is to be deposited— said doth, or fab- 
ric, to be removed at each operation, with 
the hat body deposited thereon." 

The main controversy related to the meth- 
ods of forming "bats" or hat bodies, by de- 
positing the fibers of fur or wool upon a cone 
or "former." In 1833, one T. R. WiUiafns had 
invented and patented a machine consisting 
'Of a carding apparatus, by which the libers 
-were disintegrated, a fan by which they 
"vvere blown from the carding machine on to 
a revolving cone or "former," and of the cone 
or "former," which was perforated, and from 
-which the air was exhausted by a fan placed 
below it, so that the fibers would be drawn 
toward and deposited upon it. "Wells sub- 
stituted for the carding machine a rapidly 
revolving brush which disintegrated the 
libers and threw them toward the cone. He 
placed a trunk or trough between this bmsh 
smd the revolving cone, which trunk was 
provided with a hinged hood, flap, or deflect- 
■or, at its outer end, or that nearest the for- 



mer, to direct the fibers and deposit them at 
pleasm-e on any part of the cone. The cone, 
and the apparatus for revolving and exhaust- 
ing the air from it, was substantially the 
same as that used by Williams. The defend- 
ants claimed under letters patent to Seth 
Boyden, dated January 10, 1861. Boyden 
substituted a rapidly revolving picker for the 
brushes of Wells, and in fi-ont of this, he 
placed a short cm'ved guide-plate or hood, 
by means of which he directed the fibers to 
any part of the cone. He uses the revolving 
cone of Williams and Wells, but dispensed 
entu-ely with the ti'unk or trough employed 
by the latter as intermediate between the 
picker and the cone. Wells claimed, that 
having described one mode of guiding the 
fur to the cone, to wit: the trunk, he was en- 
titled to claim any method for producing the 
same result; and insisted that the short 
guide-plate of Boyden, which merely gave di- 
rection to the fibers, which were blown 
thence through the open air, was the equiva- 
lent of his ti'imk, which conveyed the fibers 
from the picker to the cone, and there gave 
direction to them by the deflector or hinged 
cap at the outer end. 

C. II. Keller and George Giffoi*d, for com- 
plainant. 

O. Parker and George Harding, for defend- 
ants. 

Henry A. Wells Patent 

GKIBR, Circuit Justice. The complainant 
is assignee of a patent granted to Henry A, 
Wells April 25, 1846, for an "improvement 
in the machinery for making hat bodies, and 
in the process of their manufacture." This 
patent was sui-rendered by the owners in 
1856, and reissued in two separate and dis- 
tinct patents, one for the improved machine 
and the other for the process. In 1860, these 
patents were extended for a term of seven 
years; and afterward, in December, 1860, 
they were again siurrendered and reissued, 
with what were alleged to be amended speci- 
fications. This bill charges that by a con- 
tract under seal made between the owners 
of this patent and the parties representing 
the present respondents, on November 7, 
1848, they were authorized to "use either 
one or two machines constructed according 
to said patent, with all improvements," etc., 
for all time to come, to be used in the city 
of Newark, and there only, and by one man- 
ufactm*ing concern, and to be used only for 
hats manufactured by them, and not in man- 
ufacturing hat bodies for any other pei'sons, 
or for sale in an imfinished state. For this 
the licensees were to pay five hundred dollars 
a year, in quarterly installments, so long as 
they continued to use the machines; and in 
case the machines were used contrary to the 
terms of the license, or the payments not 
made within thirty days after they became 
due, "this contr?.ct shall cease and become 
void, and shall be thereby absolutely cancel- 
ed," The bill then charges that the respond- 
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•euts have no right or title to use the said two 
machines, or any other machines, imder said 
agreement, because they have become void 
and canceled, and annulled by the acts of the 
parties; that the complainant has given no- 
tice to respondents that he considers the 
agreements annulled, and has ever since re- 
'fused to accept the payment under- them. 
The breaches of the agreement charged on 
the respondents are, that they have con- 
structed, without authority, two machines in 
addition to the two so furnished by the com- 
plainant, one of which he had replaced by a 
new one, with which they were manufactiu*- 
ing hat bodies, which they sell in an unfin- 
ished state, in violation of their license. It 
is charged, also, that the respondents have 
four other machines, diflCering in some of the 
details of their construction, on which they 
manufactm'6 hat bodies for sale, and tlius 
compete with the complainant. 

The respondents, in their answer, do not 
'deny the validity of the letters patent orig- 
inally granted to "Wells, and which they ai-e 
licensed to use. They deny that they have 
used more than two machines, or sold hat 
bodies made on them, or in anywise broken 
the covenant of the deed of license. They 
aver that the quarterly payments were regu- 
larly made up to January 1, 1861, and imtil 
<:omplainant refused to receive them, and 
that they are always ready to pay the annui- 
ty according to the letter of their contract 
The evidence in the case fully supports these 
allegations of the answer, and raises the first 
question to be considered in the case, namely: 
Have the respondents forfeited their con- 
tract, and the protection of their license, by 
a breach of its conditions, so that the com- 
plainant has now a right to treat them as 
trespassers, and demand the interposition of 
a court of equity to restrain them from using 
their two machines according to the contract? 
On this point, I think the complainant has 
failed to establish any right to an injunction, 
•or any other remedy, having suffered no 
wrong. The value of the franchise granted 
to the patentee depends on the mode in which 
he may find it most profitable to exercise it. 
He has a right to divide out his monopoly, 
^'to make, use, and vend to othei-s to be used," 
the thing patented, in the category of its lo- 
cality, and may thus create any number of 
exclusive franchises, each bounded by the 
limits of a city, county, or state, where the 
patentee himself may be treated as a tres- 
passer, if he interferes. Or he may find it 
most profitable, as in case of a labor-saving 
machine, where a cheaper article may en- 
gross the whole market, to retain the monop- 
oly wholly imder his own control and that of 
his agents or licensees. A plow or reaping 
machine has its value, not in the exclusive 
use, but in the profits from an exclusive right 
to manufactm'e and sell the machine to oth- 
ers to be used. The patentee can not have 
any right to use that machine which he has 
5old to another to use. But in cases where 



the mere making and selling the machine to 
others to use would afford a very small com- 
pensation—as those who would nurehase 
would have all the profit of supplying the 
market with a cheaper article— the patentee 
has the value of his franchise, not in making 
the machine, but in its use either wholly by 
himself or by his special licensees paying him 
a certain toll, tariff, or annuity, for a license 
to use a certain number of the machines in- 
vented. The invention of Wells is a labor- 
saVing machine, to be used in a certain man- 
ufacture. AU the manufacturers of hats, 
who supply the market with that article, and 
who could afford to pay a high price for the 
machine, would not exceed one or two hun- 
dred. The most profitable enjoyment of the 
franchise would evidently consist in a license 
to use the machine, for which the manufac- 
turer could well afford to pay a share of the 
profits. Such a licensee may either construct 
his machine for himself, or buy it from the 
patentee, if he sees fit to construct it "Wheth- 
er the machine be constructed by one or the 
other is but an accident of the contract, 
which may be made the subject of stipula- 
tion, if the parties think it of importance suf- 
ficient to be specially provided for. The 
conti-act, in this case, authorizes the respond- 
ents to use two machines, "consti-ucted ac- 
cording to said patent," etc. It does not 
provide for their construction, or any price 
or profit to be paid to the constructor. The 
licensee may use two at aU times, whether 
constructed by himself or another. If he 
constructs machines, and sells them to others 
to be used, he is an infringer of the patent 
and liable to an action. If he uses but two, 
he is within the letter and spirit of his con- 
tract If he should construct a dozen, yet if 
he uses but two, he has not broken uis cua- 
tract; he may possibly be liable to nominal 
damages, as any person who constructs a 
patented machine which he does not use or 
sell to others. If the complainant can show 
that he is injured by the defendant's having 
in his possession worn-out machines in his 
garret, he can bring his action, and, on proof 
of damage, may recover it in a court of law. 
But he has not made out a case for the in- 
terference of a chancellor. Equity may re- 
lieve against a forfeiture; it never inflicts one. 
So far, therefore, as the extent of this license 
is concerned in this case, the complainant 
has wholly failed to establish a case which 
demands relief from a coui't of equity. 

2. This contract between the parties evi- 
dently was not intended to restrain the re- 
spondents from manufacturing hat oodles in 
any other way than on these two machines. 
They were consequently at liberty to manu- 
facture and seU as many as they pleased, ei- 
ther by the old method, or by any new ma- 
chine which might be invented. It is not 
denied that for this pm-pose, the respondents 
use a machine invented by Boyden, and pat- 
ented to him January 10, 1860. Since this 
machine was invented and put in operation. 
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.the complainant has surrendered his Wells 
patent a second time, and had it reissued 
with -what is called an amended specifica- 
tion. It is supposed now to he made broad 
enough to suppress all other machines that 
can be invented. It has been contended, 
with apparent seriousness, that the defend- 
ants are estopped to deny the validity of this 
renewed patent, by the recitals in the con- 
tract. But what rule of law or equity can 
be found to support such a pretense, it is hard 
to perceive. The respondents affirm the con- 
tract, and claim its protection; it is the com- 
plainant who seeks to nullify it. How it 
could be declared void by one party, and yet 
estop the other, has not been explained. If 
the defendants were setting up a plea to an 
action for the money due by the conti-act, 
they might be estopped by the recital of the 
deed to deny that the complainant is the as- 
signee of the WeUs patent; and if they con- 
tinued to enjoy the benefit of the monopoly, 
they would be estopped from denying the 
validity of the patent. But the recitals in 
a deed can estop no one but parties or privies 
who are claiming under or against it, and in 
a controversy founded on its covenants. The 
respondents had a right to purchase and use 
any other machine. If such machine should 
be challenged as an infringement of a prior 
patent, they have a right to defend them- 
selves by any plea that any other person 
might use. Their purchase of a license forms 
no bond of allegiance to the patentee, or an 
estoppel from averring and proving the truth. 
3. Previous to the act of July 4, 1836, which 
established a board or bureau composed of 
competent examiners, patents had frequently 
been adjudged invalid from the insufficiency 
of the specification; usually because, by in- 
advertency, accident, or mistake, the pat- 
entee had not stifficiently separated the old 
from the new, and had claimed more than 
he was entitled to. Few inventors, or even 
learned lawyers, were capable of correctly 
and clearly setting forth iu a specification the 
proper limits of the just claim of the inven- 
tion. Section 13 was intended to remedy 
this evil, by permitting the patentee to srur- 
render his defective patent, and have it re- 
newed in proper form, "whenever it shall 
be inoperative or invalid, by reason of a de- 
fective or insufficient description or specifi- 
cation, or by reason of the patentee daiming 
in his specification as his own invention more 
than he had a right to claim as new, if the 
error has arisen by inadvertency, accident, 
or mistake," etc. This valuable and just 
privilege given to inventors has been much 
abused by their assignees. Since the date of 
this act, not only the patent office but the 
bar can furnish gentlemen fully competent 
to the task of drawing up proper specifica- 
tions, and but little liable to commit blunders 
from inadvertency. Specifications now sel- 
dom issue from the patent office to which 
such an imputation can be made. Neverthe- 
less, this privilege of surrender and reissue 



is resorted to more frequently than ever. 
Formerly, when in com-se of investigation in 
a court of justice, it was discovered that a 
patent was invalid for any of. the reasons 
mentioned in the act, it was resorted to for 
protection. Now, after a patent has been 
declared to be valid, the specification without 
defect, and the claim for nothing more than ' 
the invention, after it has undergone exam- 
ination for many years, and courts and ju- 
ries have decided that the patent is not 
invalid, through inadvertency, accident, or 
mistake, the assignees come forward and 
make oath, without scruple, that their pat- 
ent is defective and invalid. 

For thirty yeai*s past, there is hardly any 
operation in agriculture or manufactures- 
which has not been the subject of numerous 
labor-saving machines. Those who have been 
successful in contriving a machine that will 
supersede aU prior inventions have to exer- 
cise great cai'e and caution in stating the 
peculiar nature of theu* invention, and the 
combination of devices which distinguish it 
from aU. others which preceded it, so that 
they may not be found to claim what other 
inventors, though unsuccessful, may have ex- 
hibited in their patents. Inventors often re- 
ceive but a smaU portion of the profits of 
their invention. It requires capital and en- 
terprise to get the machine into general use 
and demand. When it has established its- 
value, it has to contend with infringers. 
When these have been suppressed by the 
arm of the law, after the patent has been 
extended (often with small profit to the in- 
ventor or his heirs), it becomes an object of 
the fortunate and enterprising assignees to 
protect their monopoly by suppressing all 
other inventions for the same purpose. If 
another inventor has succeeded in inventing^ 
a machine equal or even inferior to theu's, 
he must be frightened off the comrse by 
threats of ruinous litigation, and made will- 
ing to sell his new invention for a small 
sum, that it may be suppressed by them. 
An experience of some thirty years on the- 
bench enables me to say that I have known 
this scheme to be practiced more than once, 
to the detriment of the public, amounting to- 
millions. To enter into a minute investiga- 
tion of the numerous machines, patents, and 
specifications connected with this case, would" 
be extremely tedious and unintelligible, with- 
out models or drawings. I shall, therefore,, 
only state the results' of a careful considera- 
tion of the case, without endeavoring to vin- 
dicate them by argument. The invention of 
Wells is weU set out in his original patent 
of 1847, and carefully guarded against claim- 
ing anything which would render it inopera- 
tive or invalid, so far as the machine itself 
is concerned. The combination of devices 
essential to the successful operation of the- 
machine, was the connecting of the rotatory 
brush with the tunnel or chamber of the- 
form described in combination with the cone 
placed in front of the delivery aperture. This- 
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tunnel, and its peculiar form, was the lead- 
ing feature of the invention. It was un- 
doubtedly, as to its form and position, a 
valuable improvement upon previous ma- 
chines, by means of which the fur could be 
cast on the cone. But as a hat body re- 
quires to be made of imequal thickness in 
certain parts, a hinged hood was added to 
regulate the distribution of the fibers. It 
was attempted to make the device automatic; 
but it was soon discovered that it could not 
be used to advantage without having a skill- 
ful operator to guide it When so operated 
on, it did succeed in making hat bodies cheap- 
er than they could be manufactured by hand, 
but the machine was not satisfactory to the 
■trade, and not completely successful. To ac- 
complish the desideratum, many plans were 
suggested and tried, at great expense to the 
owners, by the ori^nal inventor, "Wells, and 
by other machinists, but without success. 
Messrs. BuiT and Taylor, after many ex- 
pensive experiments, finally devised the plan 
of making this chamber or trunk of thin 
sheet metal, in combination with a moveable 
top, by means of which the deposit of fibers 
might be regulated by adapting the form of 
the delivery apertiu-e to any size required. 
With this improvement the machine is now 
In successful operation, and is no doubt of 
great value. 

The machine invented by Boyden is cer- 
tainly inferior to it, but its claims to original- 
ity and invention are even greater than that 
of" Wells. Compared with the machine as 
Wells left it, without Taylor and Burr's im- 
provement, it is perhaps equal if not superior. 
But that is a question of no importance. It 
has not the combination of devices first in- 
vented by Wells, nor has it any substantial 
identity with it; although it produces the 
same effect, it is not in the same way nor 
substantially in the same way. Its modus 
operandi is entirely different. There is noth- 
ing to be found in the WeUs patent to suggest 
the peculiar device invented by Boyden. No 
one, who looks at the two machines with a. 
knowledge of the state of the art, and where- 
in consists the peculiarity of the Wells ma- 
chine, can say that Boyden's is an infringe- 
ment. In order to do this, he mxist assume 
ttiat the Wells machine is not a combination 
of devices to effect a particular purpose in 
a dieaper way, but an abstraction or gen- 
eralization broad enough to include all com- 
binations of devices to produce the same 
effect by any means whatever. The reissued 
patent, on which this bill is founded, has- 
been got up since the invention of the Boy- 
den machine, and as appears by the evidence 
after a careful examination of it, and for 
the evident purpose of suppressing it The 
most astute counsel and experts have been 
employed to surround this machine or inven- 
tion of WeUs with a fog of nebulous rhetoric,, 
and to make this concrete machine appear a 
transcendental abstraction, and magnify it 
into a monopoly, not of a machine, but of 



a principle, effect, or result. I have not 
time to analyze more particularly this bank 
of fog with which this machine has been 
enveloped. It must suffice to say, that the 
invention of Boyden is not an infringement 
of the invention of WeUs, and if it be an 
infringement of this reissued patent, the 
patent is void. 

5. As to the patent for the process, there 
is no evidence of any infringement, and if 
there were, I must say that by testimony now 
for the first time produced, it is clearly es- 
tablished that WeUs is not the first and 
original inventor or discoverer of the process 
claimed. It is to be found in an English 
patent granted to William Ponsford in 1839. 
WeUs is proved to have been in England at 
the time, and when he afterwards took out 
his English patent, he did not include a 
claim to the discovery of this process, as it 
would have invalidated his patent 

The biU is therefore dismissed with costs. 

Alva B. Taylor's Patent 

In this case the respondents are charged 
with infringing a patent granted to Alva B. 
Taylor, in 1856, for a certain new and useful 
improvement in machinery for making hat 
bodies. Complainant became owner of this 
patent in October, 1859. Previous to this, 
namely, in August, 1859, Seth Boyden (under 
whom respondents claim) had obtained a 
patent "for a new and useful improvement 
in machinery for hardening hat bodies." The 
complainant after seeing and examining the 
invention of Boyden, entered upon his pro- 
cess of suppressing it by means of amending 
previous patents, to make them broad enough 
to cover the new invention, as we have seen 
in the examination of -the preceding case. 
This Taylor patent was then purchased, and 
immediately in 1860 surrendered as "inopera- 
tive," for the purpose of suppressing Boy- 
den's invention, and the present amended 
patent taken out, which is expected to be 
more operative. 

Many men are very wise after an event has 
happened or an invention is made, and can 
at once demonstrate that It is but a mere 
piracy of some previous unsuccessful one, or 
of some patented machine, the specification 
of which might have been made broad enough 
to cover aU other combinations or devices to 
effect the same purposes, if the patentee had 
only thought of it The inadvertency, acci- 
dent or mistake is never perceived till some 
newmachineisput into operation, and the de- 
fect in the original specification consists in 
not being made broad enough to cover com- 
binations of which the first patentee had no 
conception. Section 13 of the act does not 
absolutely require that this suggestion, that 
a patent is inoperative and void, should be 
made under oath; nor does it appear that the 
patent office requires that the fact should have 
been judicially ascertained. On the contrary^ 
these reissues so far as they have come under 
my notice, have been usuaUy after the courts 
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have decreed that the original patent is opar- 
ative and valid. The first great contest 
which a patent has to meet is with previous 
unsuccessful inventions; to this end the pat- 
entee is careful not to make his specifica- 
tions too broad, in order to avoid defeat 
from prior inventors. But when it has suc- 
ceeded, by means of this narrow specifica- 
tion, in putting down all infringers, and when 
the monopoly in the hands of some powerful 
corporation or association has become of 
great value, the next operation is to suppress 
all new inventions which might affect the 
value of the monopoly. AH at once, after the 
original patent has for years sustained itself 
against all infringers, some ingenious manipu- 
lator is employed to reconstruct the specifica- 
tion, and make it broad enough to sweep out 
of the way all other inventions to effect the 
same purpose. To this use has the valuable 
privilege granted by the thirteenth section 
been perverted. In this case the invention of 
Taylor was the apphcation of pressure by 
means of rollers, with a contrivance to give 
them the reciprocating motion necessary to 
this process of hardening. He was not the 
inventor of the conical cover used in harden- 
ing hat bodies formed on a cone, nor of rub- 
bing them by a reciprocating motion, but 
merely of a certain combination of devices to 
produce a certain effect. Both the opei'ation 
and the result were well known, and the in- 
vention consisted only of the devices combin- 
ed to perform the operation and produce the 
result. It was open to every other person to 
make any other combination of devices to 
perform the operation, which was not merely 
a colorable adoption of the patentee's com- 
bination. The original specification of Taylor 
is drawn with sufficient care and judgment 
to cover aU the patentee knew he had in- 
vented, and the whole machine as described 
therein. 

A comparison of the devices used in the 
two machines would be imintelligible with- 
out models or drawings. The Taylor patent 
is but for a form, or rather a combination 
of known devices, to perform a certain 
operation and produce a certain desirable 
effect. The combination used by Boyden is 
not a mere colorable or substantial adoption 
of the same combination of devices. It has 
as much claim to originality as that of Tay- 
lor, but it has a vibrating concave surface 
of cloth, pressing against the cone. Accord- 
ingly, the reissued patent to Taylor, or rather 
to ]BmT, got up after an examination of 
Boyden's machine, contained this interpola- 
tion in the description of his invention, "A 
vibrating concave surface held by pressure," 
etc., etc.; and the claim extended to the "com- 
bination of a vibrating concave surface;" 
then follow the words substantially as de- 
scribed. In a contest with a previous pat- 
ent, the last words can be called in to qual- 
ify the first, and narrow it down to the 
peculiar combination of devices described; 
while, in assaulting a new combination, for 



the purpose of suppressing it, the clftlm 
may be stretched to cover every machine 
'iiaving a "concave vibrating surface," by 
calling all the other, parts "equivalents." It 
is plain that this interpolation of an ab- 
stract generalization, to render the specific 
description of the concrete machine more 
elastic, was suggested by an examination of 
the Boyden machine. If the same construc- 
tion be given to the claim of Taylor, as it 
would necessarily invoke in a content with 
preceding inventions, to save it from the 
charge of being too broad, the Boyden ma- 
chine would be properly pronounced as no 
infringement; on the contrary, such a con- 
struction of it as would include the Boyden 
machine, would make it void for being too 
broad. It matters little on which horn of 
this dilemma the case be put, the result 
must necessarily be that the bill is dismissed 
with costs. 

liansing E. Hopkins' Patent. 

This bill charges the respondents with 
infringing a patent granted in 1852 to Lan- 
sing B. Hopkms, which became the property 
of the complainant in September, 1860, after 
it had been defeated in a contest with the 
Wells patent. It has the negative merit of 
not having been sun-endered and renewed 
to accommodate itself to the state of the 
arts in 1860. Although as a whole, the ma- 
chine of Hopkins may be considered worth- 
less, yet it is contended that there are cer- 
tain combinations of devices claimed in it 
which are valid claims, and which the Boy- 
den machine, claimed by respondents, in- 
fringes. A large museum of exhibits in the 
shape of machines and models, has been 
presented to the court, on the argument of 
this and the two preceding cases. They 
were absolutely necessary (whether success- 
ful or not), to give the court a proper imder- 
standing of the merits of the controversies. 
But although, after a careful examination of 
them, I have come to a conclusion satisfac- 
tory to my own mind, I despair of being 
able to vindicate it without the use of the 
same means. I shall therefore only state 
the result, referring the curious for reasons 
to those given by Mr. Treadwell, a witness 
examined in the ease. I do not thinic that 
the Boyden machine infringes any combina- 
tion of devices justly claimed in the Hop- 
kins patent. The bill is therefore dismissed 
with costs. 

[NOTE. For other eases involving this pat- 
ent, see note to Burr v. Cowperthwaite, Case 
No. 2,188. 

[Complainants appealed to the supreme court, 
which affirmed the decree of the circuit court, 
dismissing the bills, and, as to the Wells patent, 
assigned as its grounds that the machine of 
Boyden did not infringe, and that, as it was 
not an infringement of the original patent, it 
could not he an infringement of the reissued 
patent, for, if the reissue was not for the sanjc 
invention, it was void. Burr v. Duryee, 1 W-Til. 
(68 U. S.) 531. 

[In affirming the dismissal of the bill for in- 
fringement of the Taylor patent, tlie court said 
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that the combination used by Boyden was not a 
mere colorable or substantial adoption of the 
same combination of devices, but had as much 
claim to originality as that of Taylor, and that 
consequently there was no infringement. Id. 
579. 

[As to the Hopkins patent, the court, without 
giving its reasons, stated that the Boyden ma- 
chine did not infringe any combination of devices 
justly claimed by that patent. Burr v. Duryee, 
17 U. S. Sup. Ct..Eep. (Lawy. Ed.) 661.] 



Case Wo. 2,191. 

BURR V. GREGORY. 

[2 Paine, 426, 1 Fish. Pat. Rep. 12.] * 

Circuit Court, S. D. New York. June Term, 
1828. 

CiRcaiT Court— Jurisdictios—Pleat>ing—Avek- 
MENT OF Jurisdiction. 
The fact that the subject-matter of a contract 
sought to be enforced is a patent-right, does not 
per se give the courts of the TTnited States juris- 
diction; and a bill filed for the specific per- 
formance of such a contract, must contain aver- 
ments to show that the court has jurisdiction. 
[Cited in Kartell v. Tilghman, 99 TJ. S. 551; 
Montgomery Palace Stock-Car Co. v. Street 
Stable-Car Line, 43 Fed. 331.] 
[See Randolph v. Robinson, Case No. 11,- 
561.] 

[In equity. Bill by Richard Burr against 
Edward N. Gregory for specific perform- 
ance of a contract relating to a patent. The 
defendant demun-ed to the bill, and the de- 
murrer was sustained.] 

George Sullivan, for complainant 
F. S. Kinney and S. Sherwood, for defend- 
ant 

THOMPSON, Circuit Justice. This is a de- 
mmrrer to a bill filed for a specific perform- 
ance of a contract relative to the transfer of 
an interest in a patent-right* The alle- 

^ [Reported by Elijah Paine, Jr., Esq. 1 Fish. 
Pat. Rep. 12, contains only a partial report.] 

''It is a matter of discretion, in the court, 
whether or not to decree a specific performance; 
not dependent, however, upon the arbitrary 
pleasure of the court, but regulated by general 
rules and principles. Rogers v. Saunders, 16 
Me. 92. When a contract in writing is certain, 
fjur in all its parts, is for an adequate con- 
sideration, and is capable of being performed, it 
is a matter of course for a court of equity to 
decree performance. Id. The performance may, 
in a proper case, be decreed, where the party 
has lost his remedy at law. Id. But negligence 
in the performance of contracts is not there- 
by to be encouraged; and the party seeking per- 
formance must show that he has not been in 
fault, but has taken all proper steps towards 
performance on his own part, and has been 
ready to perform. Id. Where the binding ef- 
ficacy of a contract has been lost at law by 
lapse of time, .a court of equity will grant relief, 
where time is not of the essence of the contract. 
Id. A written agreement concerning lands may 
be enforced inequity, although binding only on the 
party to be charged. Id. The court will not 
compel a specific performance, where the reme- 
dies are not mutual, and where the party who 
U not bound, lies by to see whether it will be 
n. gainful or a losing bargain, to abandon, it in 
one event, and in the other to consider lapse 
of time as nothing, and claim a specific per- 
formance. Id. A bill for a specific perform- 



gatlons in the bill are: That one Bm-nap^ 
having invented a new and useful improve- 
ment in the art of making veneers, obtained 
a patent for the same, and became thereby 
secured in the exclusive right to the use and 
enjoyment thereof. That the complainant, 
in October, 1829, applied to the defendant, 
and offered to procure for him an advanta- 
geous pm'chaseof the right if he would se- 
cure to him three-fifteenths of the right. 
That Gregory purchased the patent-right, and 
that an assignment thereof was made to- 



ance, by a vendor against a purchaser, is not 
to be dismissed upon the mere ground that the 
vendor's title was not perfect at the time of fil- 
ing the bill. Dutch Church v. Mott 7 Paige, 
77. A specific performance may be decreed if 
it appears, by the master's report, that the 
vendor is in a situation to give a perfect title, 
except where the purchaser has been materially 
injured by the delay. Id. A party having an 
equitable title by a contract, complete in all 
its parts, is entitled to a specific performance 
of course. Buchannon v. Upshaw, 1 How. [42 
TJ. S.] 84. The specific performance of an. 
agreement is not a matter of right, which a par- 
ty can demand from a court of equity, but is a 
matter resting merely in the sound discretion of 
the court Tobey v. County of Bristol [Case 
No. 14,065]. 

The court will not specifically enforce a con- 
tract, the terms of which are so doubtful or am- 
biguous that they cannot be understood. But 
where the contract has been partially esecuted^ 
and one of the parties has derived a benefit 
from it the court will try to discover its mean- 
ing, and will enforce it according to the proba- 
ble intent of the parties. Casey v. Holmes, 10 
Ala. 776. Bills for a specific performance are 
addressed to the sound discretion of the court, 
and relief will not be granted where, under all 
the circumstances of the case, it would be in- 
equitable to enforce a performance; but the 
parties will be left to their legal remedy. Great- 
er latitude will be allowed the defendant in re- 
sisting, than will be accorded to the plaintifE in 
making out his case. Id. Although in a bill 
for specific performance, it is necessary to allege 
a performance or offer to perform, on the part 
of the plaintiff, it is not necessary to anticipate 
the defence of the defendant. Id. A court of 
equity will not entertain a bill to enforce the 
specific execution of a contract in reference tO' 
personal property, unless compensation for a 
breach of the contract will not give full and 
complete redress, either from the nature of the 
contract itself, or from the peculiar character 
of the subject-matter of the contract Savery 
V. Spence, 13 Ala. 561. A parol rescission of a 
written contract may be set up in equity, in bar 
of an application for a specific performance. 
Walker v. Wheatly, 2 Humph. 119. It is a good 
defence to a bill in equity, praying for a specific 
performance of an agreement to convey land, 
that the defendant was led into a mistake, with- 
out any gross laches of his own, by an uncer- 
tainty and obscurity in the descriptive part ot 
the agreement, so that the agreement applied to 
a different subject from that which he under- 
stood at the time; or that the bargain was 
hard, unequal or oppressive, and would operate 
iu a manner different from that which was in 
the contemplation of the parties when it was ex- 
ecuted. But in such case, the burden of proof 
is on the defendant to show such mistake on his 
part, or some misrepresentation on the part of 
the plaintiff. Western R. Corp. /v. Babcock, 6- 
Mete. [Mass.] 346. A party may, by parol, 
waive his right to call for a specific performance 
of his contract, but such waiver must be clear- 
ly and distinctly proved. McCorkle v. Brown^ 
9Smedes&M.'167. 
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Mm. And tlie prayer of the bill is for a 
specific execution of the contract of the de- 
fendant, to transfer to the complainant three- 
fifteenths of the right, and to account for 
the profits he has made. To this there is a 
demurrer. The ground upon which the de- 
murrer has been attempted to be sustained 
is, that the court nas not jurisdiction. The 
bill contains no averment that will give 
jm'isdiction to the court, by reason of the 
character of the parties. There is no alle- 
gation of citizenship of different states, or 
that either party is an alien; but the jtuis- 
diction is alleged to rest on the subject-mat- 
ter of the bill, as being a controversy aris- 
ing under the patent law. 

From the allegations in the bill, and which 
■are admitted by the demurrer, no question 
can arise respecting the patent-right. The 
complainant avers that Bumap was the in- 
ventor, and that his right was secmred by a 
patent, and that that right had been assigned 
to the defendant; aU which are admitted: 
and the question is reduced down to the 
single point, whether, because the subject- 
matter of the contract was a patent-right, 
it gives the courts of the United States juris- 
diction. This, we think, would be too large 
a construction of the constitution and laws 
of the United States. If the validity of the 
patent or the assignment could be drawn in 
question, it might alter the case; and the 
a,mount prayed for, growing out of the profits 
of a patent-right, cannot vary the case. If 
the court can entertain jurisdiction in this 
case, it may on every contract where the 
consideration is the sale of a patent-right. A 
"bond or note given for such consideration 
might be sued in this court Judgment for 
-defendant on the demurrer. 



Case No, S,19S. 

BUim V. HOPKINS. 

t6 Biss. 345;^ 12 N. B. B. 2U; 7 Ohi. I^g. 

News, 266.] 

■Circuit Court, E. D. Wisconsin. April, 1875. 

BaXKHUPTCY — SURREXBER OP PKOPERTr AXD 

Proof of Debt. 

1. In a case simply of constructive fraud, a 
mortgagee who has taken the mortgaged prop- 
erty and held it until a trial and finding against 
him in favor of the assignee, but who then, and 
before judgment, surrenders the property, may 
be allowed to prove his debt in bankruptcy. 

[Cited in Re Graves, 9 Fed. 821, as conflicting 
with the modern authorities. Approved in 
Re Cadwell, 17 Fed. 694.] 

2. In this ease he was ordered to pay a rea- 
sonable fee to the counsel for the assignee, and 
all costs and special expenses. 

[In bankruptcy. Application by Elisha S. 
Burr for leave to prove a claim against the 
estate of R. D. Traphagen, of which Otis B. 
Hopkins is assignee. The district court dis- 
allowed the claim, and the creditor appealed. 
Reversed.] 

^[Reported by Josiah H. Bissell, Esq., and 
Jiere reprinted by permission.] 



Mariner, Smith & Ordway, for appellant. 
Winfield Smith, for respondent. 

DRUMMOND, Circuit Judge, Before the 
petition in banlaruptcy in this case was filed, 
the bankrupt had given a mortgage on some 
personal property to Burr. After the decree 
in bankruptcy and the appointment of the 
assignee, the latter made application to Bm-r, 
who had taken possession of the property 
under the mortgage, to release it on the 
ground that the mortgage was made in vio- 
lation of the banla-upt law, and claiming 
that the propei*ty which it covered should 
be tm'ned over to the assignee. This was 
declined by Burr, and thereupon the assignee 
brought a suit in this com't to recover the 
value of the property. The case was heard 
in March, 1874, without the intervention of 
a jury, and the coui-t found that the mortgage 
was contrary to the provisions of the bank- 
rupt law. Before any judgment was ren- 
dered, the defendant in that suit— the pres- 
ent plaintiff— paid the value of the property 
as found by the comrt and costs in the case, 
and the suit was afterwards dismissed with- 
out any judgment having been rendered. 
Under those circumstances the present plain- 
tiff tendered proof of the original claim 
which the mortgage was given to secure. 
It consisted of. several promissory notes. 
Upon application to the district court the 
claim was disallowed, because the mortgage 
which was given to secure the notes had 
been executed in violation of the bankrupt 
law, and therefore the court held that he 
was deprived of the right to prove the claim 
against the estate of the bankrupt From 
the order of the district court an appeal has 
been taken, and the question now before tlie 
eom't is, whether or not that order was cor- 
rect. As the case was ti-ied before me, I 
am acquainted with the particular circum- 
stances which appear in the case, and gave 
rise to the questions of law upon which it 
was decided in the district court. 

There was not, in fact, any actual fraud 
committed by the mortgagee. It was only 
a case of constructive fraud, and by no 
means free from difficulty, as was stated by 
the court at the time. The statute upon the 
subject declares that the party who has re- 
ceived benefit from the transfer of prop- 
erty or by the execution of an instrument in 
violation of the provisions of the bankrupt 
law, shall not be entitled to prove his claim 
if he is a creditor, unless he surrenders the 
property. The language is: "Any person 
who *■ * * accepted any preference, hav- 
ing reasonable cause to believe that the 
same was made or given by the debtor, con- 
traiy to any provision of the act « w * 
shall not prove the debt or claim on account 
of which the preference is made or given, 
nor shall he receive any dividend therefrom 
imtil he shall first surrender to the assignee 
all property, money, benefit or advantage re- 
ceived by him under such preference." Act 
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DS67] § 23 [14 Stat 528]; Eev. St. U. S. 
1874, § 5084. It is under this section tliat 
Burr seeks to malie the proof of claim against 
the estate of the banlurupt in this case. He 
says lie has surrendered all the property 
that he obtained by virtue of the mortgage, 
a.nd the question is, whether the circum- 
stances which have been detailed are such as 
to bring him within the privilege confen-ed 
by this section of the bankrupt law. It is 
to be observed that no time is fixed by the 
statute when the smTender is to be made. 
The construction which has been giY&i to 
this section is, that the surrender must be 
made before the assignee shall recover the 
property which has been wrongfully con- 
veyed by the banltrupt Now in this case 
there was a trial before the coxurt, and the 
issue was found. There was no judgment 
rendered. Was there within the meaning of 
the law a technical recovery of the value 
of the property, so as to preclude the credit- 
or from proving his claim against the es- 
tate? My view of the law is, that in the 
absence of any actual fraud committed by 
the person seeking to prove his claim, and 
where it may be fairly said there is a seri- 
ous doubt upon a question of law—where, 
in other words, there is nothing but a con- 
structive fraud, and the creditor has acted 
in good faith and under the conviction that 
he has a valid right to retain the property 
—that he may do so, and may even allow a 
suit to be prosecuted, and proof to be intro- 
duced against him, and not be deprived of 
the benefits conferred by the section referred 
to. It is often a very nice question, among 
lawyers and Judges, whether in a given 
case a party is within the condemnation 
of the statute. There are some cases where 
it may be said there can be no real contro- 
versy, but in others there may be difficult 
questions to determine; and to say, that if 
a party in good faith, believing that he has 
a valid claim on property, resists the right 
set up by the assignee, even after the com- 
mencement and prosecution of a suit, .he is 
thereby deprived of the right of proving his 
claim, if the court shall find that he has 
committed a technical ofCense against the 
law, seems to me to be a rather hard rule. 
Where there is actual fraud there should 
be no hesitation under the provisions of 
the law, as they existed at the time thi.s 
case was tried. But I am not prepared to 
say, because the party or his counsel has 
made a mistake as to his rights [if he has 
acted in good faith], and it is simply a 
question of constioictive and not actual 
fraud, that he is to be deprived of the right 
to prove hi,s claim. As soon as the opinion 
of the court was ascertained, he at once 
submitted and then sm'rendered all the 
property or its value. 

If he had allowed the case to go to judg- 
ment, possibly it might have been different. 
There have been numerous cases decided 
under this section of the statute. They are 



nearly all to be found as a note to section 
50S4, on page 557 of the seventh edition of 
Bump's Bankruptcy, and it is .sufficient to 
say that there is nothing in these decisions, 
taking them altogether, to prevent me from 
deciding this case according to what I con- 
ceive to be the true equitable rule. I have 
seen no case which compels me to hold that 
this mortgagee is precluded from filing his 
claim against the estate. Again, I cannot 
disregard the view which congress has since 
taken of the subject. In the amendment 
which is made to the bankrupt law by the 
act of June 22, 1874 [18 Stat. ISO], congress 
has gone, perhaps some persons might think, 
too far. And although this amendment was 
not in force at the time that this mortgage 
was made, or even at the time that the 
case was tried before the di.sti'ict court, still 
we may look into it for the purpose of see- 
ing what congress was inclined to do at the 
time this amendment was passed. It 
amended the 39th section of the law, in 
several important particulars, and among 
other amendments was this: "If such per- 
son .shall be adjudged a banki-upt, the as- 
signee may recover back the money or prop- 
erty so paid, conveyed, sold, assigned, or 
transferred contrary to this act; provided, 
that the person receiving such payment or 
conveyance had reasonable cause to believe 
that the debtor was insolvent, and knew 
that a fraud on this act was intended; and 
such person, if a creditor, shall not, in ca,se 
of actual fraud on his part, be allowed to 
prove for more than a moiety of his debt." 
Rev. St U. S. 1874, § 5021. That may be 
thought to be going very far, in actual fraud 
—allowing a person to prove for one-half of 
his debt. However, while reversing the 
order of the district court, I desire to pro- 
vide for the protection of the estate. The 
estate should not be prejudiced by a prose- 
cution which could not be successfully main- 
tained, as the result proved. The money 
was all paid, the costs were also paid, and 
the only thing that remains is any other ex- 
pense to which, the estate has been sub- 
jected by the prosecution of the suit in the 
circuit court, so I shall remit the case to 
the district court, with instructions to allow 
the mortgagee, Mr. Burr, to prove his claim, 
upon the payment to the assignee of a rea- 
sonable compensation for the counsel who 
prosecuted the case, and also for any special 
expenses that the assignee may have been 
subjected to in consequence of that prosecu- 
tion. 

I am of opinion that it makes no differ- 
ence whether the mortgage was adjudged 
consti'uctively fraudulent imder what is 
termed the statute of Elizabeth, as re-en- 
acted in this state, or under the special pro- 
visions of the bankrupt law. 
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Case Wo. S,193. 

BURR V. McEWEN. 

CBaldw. 154.] ^ 

Circuit Court, D. Pennsylvania. April Term, 
1830. 

Po-RERS, Duties, amd Liability of Trustees — 
Accounts — Compessatios. 

1. Where land was conveyed on an undefined 
trust, the trustee is bound to manage it with 
the same diligence as he does his own property, 
but will not be held to a stricter rule. 

[See Prevost v. Gratz, Case No. 11,407; 
Jenkins v. Eldridge, Id. 7,268; Barney v. 
Saunders, 16 How. (57 TJ. S.) 535; Williams 
V. Gibbes. 20 How. (61 U. S.) 535.] 

2. A trustee is bound to pay taxes on the 
trust property, if in funds. He may advance his 
own money for taxes, so long as he retains the 
property, and charge the amount upon it. 

[Cited in Keely v. Weir, 38 Fed. 294.] 
[See Sherman v. Savery, 2 Fed. 505.] 

3. He is not answerable to the representatives 
of the cestui que trust for any improvements 
made by his directions, or with his approbation, 
out of the proceeds of sales. 

4. A trustee may charge the trust with fees 
paid for professional advice, touching the ex- 
ecution of the trust, but not for professional 
services rendered in the litigation of his ac- 
counts. 

5. A trustee is. in Pennsylvania, entitled to a 
compensation for his services by way of com- 
mission, though there is no provision to that 
effect in the trust deed, or by agreement of par- 
ties. 

[Cited in Askew v. Odenheimer, Case No. 
587.] 

6. A trustee is not chargeable for not renting 
property which was not productive when it came 
to his hands; nor bound to inclose land which 
was open, unless directed so to do by the cestui 
que trust. 

7. A trustee who acts in good faith in selling 
trust property,*is justified in selling for the fair 
market value, though it may not be equal to 
what its peculiar situation would make it worth 
to one whose land it adjoins. 

8. Where the trust is general, and no mode 
of sale prescribed, the trustee may sell at private 
sale. 

9. A trustee cannot be charged for any negli- 
.gence or maladministration of the trust. which 
is not set forth in the bill, but it may be con- 
sidered b'y the court in fixinsr his compensation, 
by way of offset, not as a substantive claim. 

' In equity. The following is the substance 
of the case and matters in controversy. In 
1799, Samuel Blodjet conveyed to the de- 
fendants [McEwen, Hale, and Davidson] fifty 
acres of land in the county of Philadelphia, 
for the nominal consideration of 10,000 dol- 
lars, no part of which was paid, nor was 
there any definite agreement made as to the 
terms on which the conveyance was made. 
Blodjet w^as indebted in a large sum to the 
defendants and others, which he was unable 
to pay; he had commenced the erection of a 
mansionhouse, with out-buildings, on the 
px'operty; but had left them unfinished, and 
in a state of dilapidation. The property was 
uninclosed, wholly unproductive, unsaleable, 

* [Reported by Hon. Henry Baldwin, Circuit 
Judge,] 



and at the time of the conveyance, not sup- 
posed to be worth more than the amount due 
the defendants, with their responsibilities in- 
curred for Blodjet. They held the property, 
paid the taxes and managed it as they would 
their own; making advances to him and his 
family from time to time, who occupied the 
buildings, such as were habitable. Blodjet 
fm'uished plans of improvements, which were 
executed by defendants, partly in his life- 
time, and partly after his death, but pursuant 
to direction he had given. After some time 
the property rose in value. In 1814 the de- 
fendants made sales to an amount sufficient 
to pay themselves their debt, responsibili- 
ties, advances and expenses, leaving a great 
part of the property unsold, including the 
house and out-buildings which they finished 
out of the proceeds of the sales. When they 
found that the property would be more than 
sufficient to meet the objects of the convey- 
ance, the defendants first betTin to Inquire 
into the nature of their title; having never 
considered the property as theirs, except on 
the terms of the implied trust on which they 
took the conveyance. They consulted coun- 
sel, as well as the friiends of the family, 
among others the tnistees of Mrs. Blodjet, as 
to the course which they ought to pursue, 
stating to them fully all the cu-cumstances of 
the case. They were advised, that as Blod- 
jet's affairs were wholly deranged, and his 
children minors, they ought to do no more 
than to execute the trusts especially con- 
fided to them, leaving the resulting trusts to 
be adjudicated by some competent tribunal. 
They piu-sued this course, having no other 
claim to the property than to be compensated 
for their services, and any balance of ac- 
count due them, paid. They waited till they 
should be called on to give an account of the 
trust and be discharged from It The com- 
plainant having administered on the estate 
of Mr. Blodjet, filed the present biU, praying 
for a discovery of the terms of the ti'ust, 
with an account, so as to enable him to bring 
a suit at law to recover the money due from 
defendants. In their answer, they admit the 
trust, set forth an account, claim compensa- 
tion for their services, a lien for the balance 
due thern, and are willing to close the trust 
under the direction of the court After ex- 
ceptions to the answer and an amended an- 
swer, an amended bill was filed, praying for 
a conveyance of the legal title, to certain per- 
sons who had purchased the equitable right 
of Blodjet under a judgment against him. 
In this answer the defendants submitted to 
the court to decree according to equity. The 
accounts were referred to an auditor, and 
two other persons selected by the parties, 
who reported a balance due to the defend- 
ants, to which exceptions were filed Dy the 
complainant on gi-ounds noticed in the argu- 
ment No allegation of fraud, or breach of 
trust for their own benefit, was charged on 
the defendants; none of the sales made by 
them were objected to before the auditors. 
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except the sale of a small pigce of ground 
sold to Mr. Powell at private sale, at an in- 
adequate price, as was alleged. Tliis piece 
of ground was situated between tlie old Lan- 
caster road and tlie turnpike road leading to 
tlie same place, extending from the intersec- 
tion of the two roads, where it was an acute 
angle, to the western line, where it was 
ahout forty feet in width. By the vacation 
of the old road, this triangular piece lay be- 
tween Mr. Powell's other land and the turn- 
pike. By pm'chasing it, h« extended his 
front to the turnpike, which made it very 
valuable to him; but to any pex*son who did 
not own the ground back of it, it was of lit- 
tle value, being of an unequal .depth, and too 
narrow for any useful purpose. 

Mr. Wurtz, for complainant. 

The conveyance to the respondents was in 
the nature of a mortgage, being to indemnify 
them for their liabilities for the gi-antor, and 
to reimburse them for their payments; the 
respondents are subject to the same account- 
ability as mortgagees. All the objects of the 
trust were accomplished by the sales made 
previous to, and in June, 1814, from which 
time they have no right to make any charges; 
they having then in theu: hands, from the 
proceeds of the sales, a sum sufficient to cov- 
er all their liabilities. Their account for im- 
provements and, buildings erected on the es- 
tate cannot be allowed, unless such disburse- 
ments were authorized by the terms of the 
trust, were for the benefit of the estate, nec- 
essary for the execution of the trust, or 
were made by the direction of Mr. Blodjet 
the grantor. In any other case they could 
incur no other expenses than were necessary 
to prevent the property from becoming dilap- 
idated, or for such repairs and improvements 
as were necessary for its preservation. 
G-reen v. Winter, 1 Johns. Ch. 26, 39; 1 Yes. 
Sr. 327. At all events, as their rights to the 
property ceased when so much as was nec- 
essary to indemnify them had been raised by 
sales, they had no right to sell in order to 
pay for such erections; or if such expendi- 
tm*e was authorized, the respondents ought 
to account for rents and profits, as it was 
their duty to have rented the buildings. No 
objections are made to any charges incurred 
in execution of the trust, but we object to 
the charges for taxes paid after June, 1814, 
and fees paid to counsel for defending this 
suit. Trustees must pay costs where they lit- 
igate for commissions, or deny their liability 
for interest on money applied to their own 
use. 1 Johns. Oh. 536. Sums paid for stat- 
ing the account by executors, or fees to 
counsel for advice as to the mode of staring 
it, are not allowable because not for the l^en- 
efit of the estate. 9 Serg. & K. 204. We also 
object to -the charge of commissions, as be- 
ing exorbitant and conti-ary to the i-ules of 
courts of equity. 2 Madd. Gh. Pr. 156; 1 
Cruise, Dig. 556, tit. 12. A mortgagee is not 
entitled to commissions on rents (1 Madd. 
4rED.0AS. — 52 



Gh. Pr. 534; 3 Atk. 518); and unless provid- 
ed for in the deed of trust, the ti-ustee can 
charge only a per diem for his services anS 
his travelling expenses (1 Johns. Oh. 29). In 
this state commissions are allowed to execu- 
tors, but the highest is five per cent; where- 
the services have been smaU, and attended, 
with little risk, it is less. 9 Serg. & R. 204, 
223. The sale to Mr. Powell was a private- 
one; the respondents are therefore accounta- 
ble for the actual value of the piece sold, 
especially as it was a violation of the trust 
to sell after all the debts were paid or pro- 
vided for. They must also account not only 
for rents received, but such as might have 
been raised by the Tise of proper diligence 
(1 Madd. Gh. Pr. 527; 2 Fonbl. Eq. 432, 
note); being answerable for negligence, 
though there was no corrupt motive (6 Ves- 
488). We are also entitled to interest on the 
balance in their hands from July 1814, when 
it ought to have been invested (1 Johns. Oh. 
508); unless it is shown not to have been 
used, and kept unproductive for sufficient 
reasons (Fox v, Wilcocks, 1 Bin. 194; Say 
V. Barnes, 4 Serg. & R. 116). 

Mr. Binney, for respondents. 

Most of the objections to the conduct and 
accoxmt of the respondents were first made 
before the master and auditors, without be- 
ing stated in the .bill, which is not consistent 
with the rules of chancery practice. The 
bill is a peculiar one; it is framed on the 
ground of the faithful execution of the trust, 
and a desire on the part of respondents" 
to be discharged from its further execution. 
No confederacy is charged; no fraud or 
breach of trust is specially imputed; its 
object is a discovery of the terms and con- 
dition of the trust, and the production of 
the accounts connected with its execution. 
The answer of the respondents is full to 
the whole prayer of the bill, and being re- 
sponsive to its allegations must be taken 
as true, till contradicted. [Fitzsimmons v. ■ 
Ogden] 7 Oranch [11 U. S.] 19. The amend- 
ed bill filed after the answer and account 
prays only for a reconveyance, an account 
of commissions claimed, and for new parties p 
in the answer to which, the amount of com- 
missions was submitted to the court, who- 
referred it to auditors. The effect of these- 
proceedings was to lull the respondents to- 
sleep, and takes them by surprise by being- 
called on to accoimt for rents never received, 
during a space of twenty-six years. It is 
the duty of a complainant to state his in- 
jury, how it was done, and the remedy, he 
asks precisely (ilitf. Bq. PI. 37, 40); to put 
in issue whatever is intended to be proved, 
so as to apprise the other party of what he- 
must be prepared to meet (Goop. Ch. Pr. 7)^ 
The claim set up in an answer, must also 
be supported by proof of such specific claim^ 
and cannot be supported by proof of a dif- 
ferent one; the proof must be confined to 
the allegations made in the bill or answer. 
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Linker v. Smith [Case No. 8,373]; Prevost 
V. Gratz [Id. 11,407]; Clarke t. Turton, 11 
Ves. 240. The pleadings must be amended 
before hearing, or the party cannot be al- 
lowed to prove what is not alleged; whether 
the hearing is before the court or a master, 
it is only on the matters in issue, and can- 
not be more expanded than the allegations 
of the parties. Consectua v. Fanning, 3 
Johns. Oh. 595. Every breach of tmst re- 
lied on must be charged in the bill, so that 
the respondent may have the benefit of his 
answer on oath, denying or explaining them; 
if it is permitted to make them for the first 
time on a reference of the aceoimt, he would 
be deprived of this right. In this case the 
administrator may call the trustees to ac- 
count for money of the estate in their 
hands, but they are not accountable to him 
for the sacrifice of the real estate, when it 
can be no injury to him; the trustees are 
accountable only to the heir on this subject. 
The bill alleges no trust to rent the house 
or land, or any breach of ti-ust in not doing 
it; they had no authority to make improv- 
ing leases, and might have been answerable, 
if a sale had been defeated by a lease to a 
tenant in possession, for a trustee must not 
deprive himself of the power of executing 
the trust. Mr. Blodjet lived fifteen years 
after the creation of the trust, was conusant 
of the conduct of the trustees, without ob- 
jecting to it, and it would not be permitted 
to him to set up a charge so stale as that 
now made for not renting the property; the 
court would presume that he was satisfied 
with the manner in which the trust had 
been executed, especially on a bill which 
does not impeach the fidelity of the trustee. 
Ai'den V. Arden, 1 Johns. Ch. 313. In the 
sale to Mr. Powell the trustees exercised 
their judgment and discretion honestly; the 
property was of no value to any person 
but him, and as there could be no competi- 
tion among bidders at a public sale, it was 
most prudent to make a private sale; if it 
was made in good faith the com-t will not 
hold them accountable for more than was 
received, wliatever may be the opinion of 
witnesses as to its value dm-ing a rage for 
speculation. 2. Madd. Oh. Pr. 144. Witii 
respect to the money expended in- improve- 
ments, the answer avers it to have been 
made according to Mr. Blodjet's plan, in 
his lifetime, and with his approbation. The 
finishing an unfinished building was in the 
natm-e of repairs, not coming within the 
rule of equity which forbids the building 
-or making expensive improvements by a 
trustee, but in this case was a primary ob- 
ject of the trust, after payment of debts. 
1 Bin. 495; 2 Madd. Ch. Pr. 134, 143; 2 
Johns. Gh. 76; 5 Ves. 843; 1 Vern. 144; Amb. 
219. A trustee has a right to charge coun- 
sel fees for advice in the execution of the 
trust, in order to keep them safe, as well 
as all other reasonable expenses in closing 
his accouHts, where he has been faithful. 



Willis, Trustee^, 147; 2 Fonbl. Eq. 176, 177; 
2 Madd, Ch. Pr. 15S, 159. This com-t has 
always allowed compensation to trustees; 
in the case of Prevost v. Gratz they allowed 
a commission of ten per cent. [Case No. 
11,407.] 

Joseph R. Ingersoll, in reply. 
The biU was filed in ignorance of the state 
or natm-e of the trust; it was for discovery, 
information, and an account of what had 
been done under the deed of trust, which are 
furnished by the answer. But as they de- 
clined to settle then- account, or to specify 
the amount of theu: commissions, a reference 
to a master was necessary. No detailed ac- 
count was exhibited till 1821. to which we 
could file exceptions; those now made are 
not to any detail, but on principle; and were 
made as soon as it appeared that the account 
was made upon principles which we could 
not admit. We stand as defendants, against 
whom an account is set up, as a lien on an 
estate which ought to be conveyed back un- 
incumbered; it is therefore competent in us 
to answer these charges, by the nature of the 
trust or the manner of its execution, by mal- 
administration or extravagant charges, which 
we may prove or disprove without raising a 
charge against the trustees. The trust was 
not to protect or improve the property, but a 
pledge put into the hands of the respondents 
for their security; no particular services 
were required from them in order to give a 
value to the property, nor did they stipulate 
for any compensation; so that though their 
services may have been meritorious, they 
were voluntary, and equity holds them to 
thehr contract as to compensation. The case 
is now heard for the first time on an argu- 
ment; there was none before the auditors, 
they are merely the clerks, agents or officers 
of the com-t [Field v. Holland] 6 Cranch [10 
U. S.] 21; 2 Madd. Ch. Pr. 501. The re- 
spondents claim exti-a compensation for their 
services, which we resist because they were 
not rendered. We also. set up against it their 
not renting the property or recovering rent 
from those who occupied it, as well as for not 
selling when the property was at its highest 
price, which are fair offsets to their claims 
for extra services in the way of commission. 
This trust was like a bailment of personal 
property to pay a debt, in which the trustee 
is bound only to ordinary care, and entitled 
only to ordinary compensation. 2 Ld. Baym. 
909. When any thing beyond that is claimed, 
the services must be extraordinary. The ex- 
penditure on the buildings was not author- 
ized by the terms of the trust; it was con- 
verting personal property into realty, which 
a trustee Is not authorised to do; he can 
charge the trust only for repairs and nec- 
essary expenses. 1 Ves. Sr. 461; 3 P. Wms. 
100; 1 Vern. 435; 1 Atk. 480; 1 -Tohns. Ch. 
39; 1 Bin. 495. Compound interest ought 
to be charged on the balance in their hands 
from June, 1814. 1 Johns. Ch. G20; 5 Johns. 
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Ch. 497. This court has decided at the pres- 
ent term that counsel fees for prosecuting 
a suit cannot he included in the damages 
assessed by a jury. The trustees were 
bound to avail themselves of the opportuni- 
ties of selling, dm-ing the period when the 
property was at a high price, and to expose 
it to public competition; they cannot defend 
themselves by saying that it was during a 
rage for speculation, or that the triangular 
piece was of no value to any one but Mr. 
Powell. It was their duty to put it into 
the market and test its value by a public 
sale, and they must be held accountable for 
such price as, from the evidence, the court 
may think it would have brought at a pub- 
lic sale. 

BALDWIN, Circuit Justice. The state of 
the pleadings in this cause is such as would 
not have admitted of the wide range taken 
in the argument, if the parties had confined 
themselves to the allegations of the bill; 
but as it is desired by both, that all matters 
which have been discussed, shall be now 
finally decided, without regard to the frame 
of the pleadings, tOie court wiU consider the 
whole case. 

There is no controversy about the exist- 
■ence, or the general objects of the trust, 
though they were undefined, resting in an 
implied confidence that certain things should 
be done, which seem to have been well un- 
derstood between the parties, as is evidenced 
by theur conduct, till the death of Mr. Blod- 
jet, in 1813 or 1814. The trust was a pe- 
culiar one in all respects; it was highly 
beneficial to Mr, Blodjet, by preventing a 
sacrifice of the property for his debts, as 
well as having it as a fund, on the faith of 
which his and the pressing wants of bis 
family were supplied; but to the defend- 
ants It was a continued burthen, without 
any resulting benefit, except indemnity and 
reimbursement In its execution the trus- 
tees have acted with acknowledged fidelity, 
without even the imputation of any view to 
their own profit, in those matters wherein 
they are charged with negligence, or the un- 
authorized application of the proceeds of the 
property. Dm-ing the life of Mr. Blodjet, 
•every thing was confided to the discretion of 
the defendants, he was conusant of their 
proceedings without any complaint, nor till 
the fiHng of the bill, does there appear to 
have been any objection to their conduct by 
^ny persons claiming the benefit of the re- 
sulting trust. This is therefore not one of 
those cases where a court of equity is called 
■on to correct the abuses of a trust, by per- 
sons having in their hands the estates of 
minors, or others who cannot supervise the 
management of their own property, or where 
productive property has been so mismanaged 
as to call the trustee to a strict account; 
still less where the trust fund has been im- 
paired or lost. In this case, the trustees 
after having paid debts far exceeding the 



value of the whole property at the creation 
of the trust, held a portion for the heirs of 
Mr. Blodjei more valuable now than the 
whole was then; a court of equity cannot 
tjverlook these considerations. During the 
first fifteen years of the trust, the trustees 
were accountable only to Mr. Blodjet, for 
the manner of Its execution; neither his 
personal representative, nor his heirs, can 
caU them to any account for what they did 
with his approbation: he had the sole right 
to direct plans for the disposition and im- 
provement of the property, which they could 
carry into effect after his death, in perfect 
conformity with the conditions of the trust. 
From the nature and terms of the trust, and 
the relative position of the parties, the trus- 
tees were bound to act with judgment, dis- 
cretion and fidelity, in the management and 
disposition of the property; with such dil- 
igence and care, as they would bestow upon 
their own; but they ought not to be held 
answerable for acts or omissions which 
would not be deemed culpable in managing 
their own concerns, even when acting ac- 
cording to theu^ own judgment. For their 
conduct, which was known to Sir. Blodjet, 
and not disapproved, or for any thing done 
pursuant to his directions, they are in no 
wise accountable, however imprudent or in- 
judicious it may have been. 

The first item in the account of the defend- 
ants, which is objected to, is the payment 
of taxes accruing after 1814. As taxes are 
a lien upon property which is unoccupied, 
for which it may be sold (9 Serg. & R. 112); 
or if occupied, the payment enforced by a 
distress upon the tenants (10 Serg. & R. 
255); the trustees were bound to pay them, 
if in funds, or if not, were at liberty to 
pay them, it being evidently for the benefit 
of cestui que trust. This objection is there- 
fore overruled. 

It is next objected that the defendants 
have charged for improvements on the prem- 
ises, made after the death of Sir. Blodjet. 
In their answer, the trustees aver that 
these improvements were made pursuant ta 
the directions of Mr. Blodjet, and according 
to his plans; this averment is supported by 
the evidence, without any contradictory proof. 
These improvements were the finishing the 
buildings commenced by him before tlie 
trust arose; they were made after the pay- 
ment of the debts charged upon it, and when 
there could be no solid objections to com- 
plete the arrangement projected by Mr. 
Blodjet, for the accommodation of himselE 
and family, and the ultimate division of it 
among his childi-en. This objection is also 
overruled. Insuring the buildings against 
fire, was a proper precaution, especially 
when they were unoccupied; we have dur- 
ing the present term decided that it is a 
proper charge. Tbis exception is therefore 
disallowed. 

It is next objected that the defendants have 
charged for fees paid to counsel for defend- 
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ing this suit. A charge far professional ad- 
vice, as to the manner of executing a trust, 
is undoubtedly proper; but a charge for 
professional services in conducting or defend- 
ing a suit, Is on a different footing. At the 
present term we have decided, that a plain- 
tiff in an action of ti-espass for taking goods, 
cannot recover counsel fees paid for prose- 
cuting a suit in a ease where compensatory 
damages only could be recovered (Atlantic 
Ins. Co. V. Conard [Case No. 627]); not be- 
cause such charge may not have been rea- 
sonable, but because we were aware of no 
rule of law to justify it If we could feel 
at liberty to sanction such a charge in any 
case, it would be in this; the principle how- 
ever has not been recognized in equity, that 
a trustee shall be allowed his professional 
expenses in the litigation of his accounts, 
however fair they may be found on investi- 
gation. This exception is therefore allowed, 
so far as a charge is made for fees to coun- 
sel in defending this suit The next excep- 
tion is to the charge of a commission for 
services. Whatever may be the rule in courts 
of equity in England, or in other states, it 
is well settled in Pennsylvania, that all trus- 
tees are entitled to compensation for theu: 
services in the execution of the trust, whether 
there is any provision or agreement touching 
it or not The amount of such compensation 
depends on the nature of the trust, and the 
fund or property; as the execution of the trust 
is more or less burthensome to the trustee, 
the compensation varies accordingly. In this 
case we think the most liberal rate of compen- 
sation ought to be allowed, taking into view 
the situation of the property of Mr. Blodjet 
and his family, the conduct of the trustees, 
and the ultimate result of their proceedings, 
which has proved highly beneficial to those 
now entitled to the property. As the defend- 
ants have specified no sum which they claim 
for their services, but submitted its amount 
to the court, we have felt justified in looking 
to aU the circumstances of the case and par- 
ties, which, though they afford no reason 
for withholding from the trustees what is 
justly due to them, are not without their in- 
fluence in inducing us to disallow a part of 
what the auditors have deemed a proper 
compensation for valuable and disinterested 
services. 

The complainant next objects to the ac- 
count, that the defendants are not charged 
with rents. As neither the original or amend- 
ed bill contains any charge for the malad- 
ministration of the property, we are not at 
liberty to consider this exception in any oth- 
er respect than as an offset to the claim for 
compensation. There is no pretence that any 
rents have been received, or any evidence 
that the renting the property formed any 
part of the trust; its objects were a sale to 
pay heavy debts, to preserve and improve 
the residue for Mr. Blodjet's family. The 
land was iminclosed, Mr. Blodjet gave no 
directions to inclose or rent it; after the 



trustees had been enabled by sales to effect 
all the pm-poses of the trust, they held the 
property, subject to the decree of a compe- 
tent court, for the final execution of any re- 
sulting trust. Under such circumstances, it 
was neither their duty, nor would it have 
been proper for them to have incumbered 
the property with a lease, as they did not 
know at what time they might be called on 
to execute a deed and surrender the posses- 
sion. Besides, the residence of Mr. Blodjet 
in one of the buildings, with his acquies- 
cence in the conduct of the trustees in suffer- 
ing the property to remain in statu quo, 
would conclude his representatives from mak- 
ing this charge, either as a substantive claim, 
or an offset to services otherwise entitled to 
compensation. The subsequent occupation of 
the house by Mrs. Blodjet, the silence of her 
trustees, and the whole conduct of the trus- 
tees, and cestui que trusts, make such a 
claim inequitable in every view. This exce]?- 
tion is therefore disallowed. 

The nest is, for not charging the trustees 
with the alleged value of the piece of ground 
sold to Mr. PoweU; not because any more 
was received by them than they have ac- 
counted for, but because they sold for an in- 
adequate price, nor is any collusion between 
them and Mr. PowelL pretended. This excep- 
tion comes within the same rule as the pre- 
ceding one; the charge having been reserved 
tiU the hearing, can be considered only as an 
offset to compensation. From the account, it 
appears that this piece was sold at the rate 
of 10 dollars the square perch, or 1,600 dol- 
lars an acre, nearly double the price at which 
another part of the property was laid off in 
payment of a debt due the heirs of Mr. Ser- 
geant. That the sale was made in good 
faith, and for a fair price, cannot be doubt- 
ed; the trustees were not bound to sell at 
auction, but were left at their discretion as 
to the time and mode of sale; though it was 
their duty to sell for its value, they were 
under no legal or equitable obligation to be 
governed by the value which the peculiar 
situation of this triangular piece gave it, to 
enable Mr. Powell to have a front on the 
turnpike. A court of equity will not hold 
ti'ustees accountable for not exacting the ut- 
termost from the necessities of others, they 
wiU hold a trust fairly executed, if the trus- 
tee has converted real estate into money, at 
its fair value in the market. We have not 
been satisfied, that a better price could have 
been obtained by a sale at auction, or that 
this piece of property was not sold at its full 
value. This exception is also overruled. 

The remaining exception is for not char- 
ging the defendants with interest on a bal- 
ance in their hands in July, 1814. Had the 
trustees made a charge for their services at 
the date of the account, it would have made 
the balance in their favour; or if they had 
charged interest on their advances prior to- 
the sales, it might have been proper to open 
an interest account: as none has been open- 
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€d, and this matter has entered into our con- 
sideration in fixing the amount of compensa- 
tion, this exception is disallowed. The report 
of the auditors is therefore confirmed, "v^ith 
the exception of the allowance of 400 dollars 
for counsel fees in defending this suit, and 
the amount of compensation, which, under 
the circumstances of this case, is limited to 
1,500 dollars. 



BURR (PRATT v.). See Cases Nos. 11,372 
and 11,373. 



Case No. S,194. 

BURR et al. v. PRENTISS et al. 

[N. Y. Times, Oct. 13, 1853; Law's Pat. Dig. 
367. 393, 547.] 

Circuit Court, S. D. New York. Oct., 1853. 

Patents — Hat Bodies — Infringement — Pkelisi- 

INABT INJUXOTION — ADJUDICATION AT LaW. 

[1. On motion for a preliminary injunction, a 
verdict against other defendants, sustaining the 
validity of plaintiff's patent, while not conclu- 
sive, is entitled to great consideration; and, if 
the alleged infringing machine is substantially 
similar to plaintiff's, an injunction should is- 
sue.] 

[2. A patent for machinery for making hat 
bodies, consisting in part of a chamber so 
shaped as to concentrate flying fur from a re- 
volving brush, and to discharge it by means of a 
vacuum and air current upon a perforated or 
wire cone, and for a process whereby, after the 
formation of the bat on the cone, it is covered 
with moist clpth, and another like cone placed 
within the one upon which the bat is formed, so 
as to facilitate its handling and immersion in 
water, is infringed by machinery in which the 
chamber is" partitioned, and in which the fur 
fibres pass through each compartment to the 
point of discharge, to a perforated cone- or wire 
gauze, with a finer one of grass cloth over it, 
furnished with an exhaust chamber and means 
of producing an air current and substituting a 
metallic picker for the revolving brush; the bat 
being hardened, so as to be easily handled, by 
the discharge of steam jets upon it during the 
process of its formation.] 



[la equity;. Bill by 



St John, Henry 



A. Burr, and Alva B. Taylor against John H. 
Prentiss, James H. Prentiss, William H. 
Ames, Henry Moulton, and Lansing E. Hop- 
kins to restrain infringement of patent No. 
4,472.] This was a motion for [a prelimi- 
nary] injunction to restrain the defendants 
from any further infringement of the letters 
patent granted to Henry A. Wells [April 25, 
1846, for an improvement in the machinery] 
for making hat bodies [and in the process of 
their manufacture], and assigned to the com- 
plainants. [Motion granted.] 

Edward & N. Diekerson and Charles M. 
Keller, for complainants. 

E. W. Stoughton and Daniel Lord, for re- 
spondents. 

NELSON, Circuit Justice. The bill in this 
•case has been filed by the complainants, as- 
signees of H A. Wells, the patentee, for an 
Improvement in machinery for making hat 
bodies, against the defendants, to restrain 



them from an illegal infringement of the 
patent. The patent was granted on the 25th 
of April, 1846. The complainants have here- 
tofore filed a bill in the third circuit of th& 
United States against persons charged with 
infringing the patent, and the com't, after 
heai'ing the motion for an injunction, granted 
it, and afterwards directed an issue to try 
the validity of the patent and the question 
of infringement on the law side of the court, 
which issues came on for trial in May, 1850; 
and, after a full and strongly contested trial, 
the jury found a verdict for the complain- 
ants, upon which the injunction previously 
issued was made perpetual. 

The improved machinery of the patentee 
consists in feeding the fur after it is picked 
to a rotating brush, between two endless 
belts of cloth, one above the other, the lower 
horizontal, the other inclined, so as to com- 
press the fur, and enable the brush the bet- 
ter to take hold of it and which, moving 
with great velocity, throws it into a chamber 
or tunnel, which is gradually changed in 
form towards the outlet at the other end, 
for the purpose of concentrating the flying 
fm: and directing it on to a cone, which is 
placed just in front of the delivery aperture 
of the chamber to receive the fur. The cone 
is perforated, or made of wires, and the air 
beneath exhausted by a contrivance fitted 
for that purpose. There is also an opening 
in the chamber to let in the ah:, which, with 
that produced by the action of the revolving 
brush, more readily directs the floating fibres 
of the fur in the chambers to the exhausted 
cone, in connection with the draft produced 
through the wires by the exhaustion of the 
air below. There is, also,, a contrivance at 
the end of the chamber or tunnel, where the 
fur is discharged on the cone, to regulate 
and adjust the thickness of the bat corre- 
sponding to the parts requiring more or less 
in the formation of the hat body. After the 
bat is thus formed on the cone, it is removed; 
and this is, of course, a somewhat delicate 
operation, as the fibres have not sufficient ad- 
hesion to admit the removal until subjected 
to a hardening process. And, therefore, tlie 
bat is covered with moist felted or fulled 
cloth, before being removed, and over which 
is placed a perforated metallic cone, to pro- 
duce pressure upon the fibres of the bat, and 
at the same time admit of the circulation of 
warm water, in which it is immersed, to 
harden the bat preparatory to the felting; 
and another metallic cone within the one on 
which the bat is formed, as that is thin, and 
weak, so as to enable the whole to resist the 
pressure of the surrounding water, in the 
process of immersion. The specification con- 
tains a minute and full description of the 
several parts of the machinery used, accom- 
panied with di'awings, so that a person of 
ordinary skiD. in this branch of business can 
readily understand it The patentee claims, 
among other things: 1. The chamber into 
which the fibres of the fur are thrown by the 
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brush, in combination with the perforated 
cone, placed in front of the aperture of de- 
livery for the purpose and in the manner 
substantially as described, the said chamber 
being provided with an apeiture below and 
back of the brush, for The admission of a 
cm-rent of air, to aid in throwing and direct- 
ing the fibres onto the cone as desciibed. 
And, 2. In the process the patentee claims 
hardening the bat with the perforated cone, 
and preparatory to its removal therefrom, 
by immersing it in hot water as described. 
The defendants deny the originality of the 
invention, and also the infringement, insist- 
ing that the machinery used by them is 
substantially different from that described 
in the patent of Wells; and, fiu'ther, that 
their process of hai'dening the bat is mate- 
rially different, and superior in its effect and 
operation. 

Upon the question of originality, as the 
complainants have obtained a verdict of a 
jury in their favor, after a full and well con- 
tested ti'ial in another circuit, I shall not 
deem it necessary to examine it very much 
at large; for, although that verdict does not 
conclude them, the litigation having been be- 
tween different parties, still, upon this pre- 
liminary motion for an injunction, it is en- 
titled to very great consideration. I have 
examined carefully the evidence produced 
upon that trial by the parties, which con- 
stitutes p"art of the proofs in this case, and 
has been referred to in the argument by the 
learned counsel on both sides, and am satis- 
fied that the clear weight of it is with the 
verdict rendered. 

The main ground relied on in the trial at 
Philadelphia for, the pm-pose of disproving 
the originality of this improvement was cer- 
tain inventions of Thos. R. Williams, in Eng- 
land, for manufacturing hat bodies, and in 
respect to which a great deal of evidence was 
given. This is also the main ground relied 
upon here to resist the motion. Williams 
took out two patents in England, — one in 
1833, and the other in 1837. He took out a 
patent also in this coimtry in 1840, for the 
improvem*ent embraced in his patent of 1837, 
in England. These patents, or a descrip- 
tion of the machinery and improvements up- 
on which they were issued, and evidence of 
the practical operation of the machines, were 
before the com't and jury in the trial at law; 
and the only one in which there can be any 
pretension the novelty of Wells' improve- 
ment may be found is the patent of 1837, or 
the one taken out in this country in 1840; 
and the weight of the proofs before me is, that 
this machine of Williams never went into suc- 
cessful operation. The evidence on the trial 
at law shows that it was laid aside after an 
unsuccessful attempt to make hat bodies; and 
there is no proof before me furnished on this 
motion, leading to any different conclusion. 
And besides, according to the evidence of one 
of the pi'esent defendants, Lansing E. Hop- 
kins, the discovery and improvement of the 
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present patentee (Wells') is of an earlier date 
than that of Williams. He suggested and de- 
scribed it to Hopkins in 1833, and soon after 
went to England; and on his return in 1842 
the first machine was built and put in opei-a- 
tion. Wells, also, described and explained 
the machine to Mr. SuUivan, in London, in 
December, 1836. It appears, therefore, that 
the present patentee was not only the first 
person, so far as the evidence goes, who sug- 
gested the improvement for which he has 
obtained a patent, but also the first to con- 
struct a machine that has gone into success- 
ful operation; for it appears to be admuted, 
on all sides, that this improvement of Wells 
was the fia:st that ever went into successful 
practical use in making hat bodies by ma- 
chinery. 

The defendants have also relied upon a 
patent to Thomas Blanchard, June 14, 1837, 
as evidence of the want of originality in the 
improvement of Wells. This machine was 
invented by Mr. Blanchard (the well known 
and ingenious inventor of the machine for 
turning gun stocks and other Irregular fig- 
mres), and successfully used as early as 1833^ 
if not prior to that time; and there is no 
doubt but that he is entitled to tue credit of 
the thought and contrivance, without which 
aU these machines for making hat bodies 
would be useless, or, rather, would never 
have been thought of. He first suggested 
the most ingenious idea of producing a vac- 
uum xmder a sheet of wire cloth, by the oper- 
ations of which the fibres of the fin:, when 
thrown into the air, will be drawn down to 
the wire sheet, and there formed into a bat 
or web for napping hat bodies, or making 
bodies for hats, instead of bowing according 
to the old method. Mr. B.'s machine was 
constructed to form webs of plain fin* bat- 
ting. The improvement of Wells is the sug- 
gestion of a perforated or wire cone, forming 
thereby the body of the hat in the shape 
desirable, and adapting the machinery so as 
to produce the required result; and at the 
same time contriving means of taking the 
web of fur from the cone without injury to 
its shape or texture. All this he had most 
successfully accomplished; and although the 
ingenuity displayed is not to be compared to 
the idea struck out by Blanchard, and which 
lies at the foundation of the improvement, it 
must be admitted that it is one of very great 
merit, and deserving all reasonable protec- 
tion. By means of it from two hundred and 
fifty to three hundred hat bodies are made in 
a day, by one hand, when, according to the 
old mode of bowing, not to exceed twenty or 
thirty, if I recollect right. 

The next question is, whether, or not the 
machine used by the defendants is an in- 
fringement or, in other words, is substan- 
tially the same as the one described in the 
complainants' patent Upon this question 
the experts, as usual, differ. I have, there- 
fore, been imder the necessity of examining 
the machines for myself, which were before 
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me on the argument; and from that examina- 
tion I am entirely satisfied that the defend- 
ants' is but a colorable copy of the com- 
plainants'. They have divided the tunnel or 
chamber into two, by making a partition 
through the centre of Wells', the fibres of the 
fur passing through each apartment to the 
point of disehai'ge on the cone; in other 
words, they use a duplicate of Wells' tun- 
nel, and call it a different contrivance. They 
have also a contrivance by which they con- 
nect the exhausting-box beneath the cone 
with the aperture in the tunnel, and can 
thereby increase the cm-rent of air in the tun- 
nel, if necessary or important; though, for 
aught that appears, the complainants' works 
equally well without it They use also a per- 
forated cone or wire gauze, of larger openings 
than Wells', and put a finer one of grass- 
doth over it. They also substitute a me- 
tallic picker, instead of the hair-brush for 
throwing the fibres into the tunnels or cham- 
bers; and finally, instead of Immersing the 
bat formed upon the cone in wai-m water, to 
harden It, so that it may be readily removed, 
they discharge jets of steam upon the bat as 
it Is in the process of formation. A good 
many witnesses have been examined on the 
part of the defendants, for the purpose of 
showing that this process of moistening the 
bat while forming upon the cone produces a 
better hat body than when hardened by im- 
mersion in warm water. But, admitting this 
to be an improvement, it does not necessarily 
absorb the process which Wells claims of 
hardening the bat by the use of warm water, 
if that was original with him. 

Upon the whole, without pursuing the ex- 
amination further, I am satisfied that Wells 
was the first and original inventor of the ma- 
chine described in his patent for making hat 
bodies, and of the process of hardening the 
bat, preparatory to the removal of it from the 
cone; and that the machine of the defend- 
ants, and mode of making the hat body, are 
substantially the same, and that the com- 
plainants are entitled to the injunction. 



Case KTo. 2,194a. 

BURR V. The ST. THOIMAS. 

[18 Betts, D. 0. MS. 1.] 

District Court, S. D. New York. Jan. 9, 1851. 

DiSAGIlEESrENT BETWEEN MoiETY OWNEKS — 

AwAKDiNG Possession— Sale. 

[1. Where moiety owners of a vessel cannot 
agree as to her control and employment, on ap- 
plication therefor, the court should decree a sale 
and division of the proceeds. The Seneca, Case 
No. 12,670, followed.] 

[2. A motion founded on affidavits made by 
the half owners in possession for leave to re- 
tain and employ the vessel, upon giving security 
for one-half her value, will not be considered, 
on the application for sale, where no answer has 
been filed.] 

In admiralty. The libel was filed by [Jona- 
than S. Burr and others] moiety owners seek- 



ingasaleof the ship [St Thomas] because [El- 
well and others] the other half owners in 
possession were about to employ her against 
the consent of the libellants. The claimants 
move the court for leave to load the vessel, 
giving security for one-half her value. This 
is opposed by the libellants. [Denied, with 
leave to renew after answer.] 

BETTS, District Judge. The remedy 
sought by the libellants is apparently the ap- 
propriate ' one, and that which the court 
would allow in their behalf. This coiurt has 
adopted the principle established by the cir- 
cuit court in the case of The Seneca [Case No. 
12,670], and relieves moiety owners from the 
loss of the use of their property when they 
cannot agree with tfieir co-owners as to its 
employment by directing a sale and division; 
of the proceeds. Without such aid the half 
owners out of possession may always, at the 
discretion of the others, be deprived of any 
profitable use of their property, and be com- 
pelled to leave the full enjoyment of it'to- 
those others on security merely to reimburse 
its value in case of its loss. A sale by decree 
of court is the only protection to be afforded 
in such case, and that this Court will grant 
on a proper case made. The Onyx [Case No. 
10,544]. 

If the claimants in the present case have 
any equity to prevent the allowance of that 
privilege to the libellants, it must be brought 
before the coiu:t by answer. It is not compe- 
tent to them to meet the merits of the libel 
by a motion foimded on affidavits. This in 
effect woidd lead to a decision of tne gist of 
the case upon matters outside the pleadings. 
The motion of the claimants is denied, but 
with liberty to them to renew It after filing 
and perfecting their answer. 

[NOTE. Thereafter Elwell and the other 
half owners answered, and libellants renewed 
the motion, which was granted. See Case No. 
2,195, next following.] 



Case No. 2,195. 

BURR V. The ST. THOMAS. 

[18 Betts, D. C. MS. 9; 8 Leg. Int 22.] * 

District Court, S. D, New York. Jan. 27, 1851. 

Disagreement between Moiety Owners — 
Awarding Possession — Security. 

[On an application by moiety owners out of 
possession for the sale of a vessel and division 
of the proceeds on the ground of disagreement 
as to her employment, where claimant's deny 
libellants' equal half ownership or the allesied 
disagreement, but, on the contrary, assert that 
libellants assented to the employment, the ques- 
tion of sale will be left to abide a hearing and 
decisions upon the merits or until it appears that 
claimants' possession will be detrimental to libel- 
lants, and the claimants will be allowed to re- 
tain possession upon giving security for the 
half value of the vessel, and also for all com- 
pensation which the court may award libellants 
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for the use of their half interest, while the ves- 
sel is exclusively in possession of claimants.] 

[In admiralty. Libel by Jonathan S. Burr 
and others, moiety owners of the ship St. 
Thomas, for a sale of the vessel and division 
of the proceeds. Elwell and others, claim- 
ants, move to be allowed to retain possession 
upon giving security to libellants. Motion 
granted. 

[For the former disposition of a similar 
motion, see Biu'r v. The St Thomas, Case No. 
2,194a, next preceding.! 

BETTS, District Judge. The motion 
heretofore made by the claimants to bail 
the ship and allow her to be dispatched on 
a contemplated voyage was denied upon the 
ground that the libelllints were, as moiety 
owners, dissenting from her employment by 
the claimants and seeking a sale of her. 
The motion stood over for the answer of the 
•claimants. On filing their answer the mo- 
tion is renewed on their part, and is resisted 
by the libellants, on the argument that the 
relation between the parties is not changed 
hy the answer. It is strenuously urged for 
the claimants that the authority to sell a 
vessel should not be granted at the instance 
of one half owner against the wishes of the 
other, Tmless there appears a manifest equity 
upon a view of all the circumstances of the 
<:ase, that the common title should be dis- 
solved, and the value of the property be 
distributed between the cotenants. The 
present case does not assume a character 
demanding of the coui-t a declai-ation of the 
limits of its authority in this respect, or un- 
der what resti'ictions or guarantees it should 
"be exercised. The principle upon which the 
jurisdiction is exercised is that the use of the 
property of an equal owner cannot upon any 
consideration of legal equity or right, upon 
the mere fact of a common and equal own- 
•ership, be taken from him, and be placed en- 
tirely under the control of his co-owner. 

The step which the coturt has always been 
ready to take in the emergency of a dis- 
agreement between the joint owners of ships 
in their common use, to compel the one hold- 
ing possession to give ample sectuity that 
his employment of her shall not hazard the 
loss of the property to her co-owner, was but 
a prelude to the equally plain equity now 
enforced in the American com'ts of admiralty, 
which in such cases gives the party out of 
possession an immediate right to the use of 
his capital, a right oftentimes of no less 
moment to him than a secm'ity for its ulti- 
mate safety. In respect to ships, the poKcy 
of the law which encom'ages their employ- 
ment in the business of navigation and 
trade, guards with like solicitude every ad- 
vantage the ship owner may derive from put- 
ting his capital to that use. But if the 
moiety owner out of possession is obliged 
to let the ship be used by his co-owner solely 
on a guaranty that it shall be on his half 
interest and be repaid him, it is manifest 



that the encoiuagement to invest capital in 
that manner is measiu'ably taken away, and 
that a flagrant injustice may be done in 
thus giving to the casual possessor of the 
property the entire enjoyment of its value. 

As, in the case of co-tenants or co-partners 
in personal assets, all well regulated systems 
of jurisprudence provide a means by which 
the several interests in that tenancy in com- 
mon may be secin-ed, and each owner, by 
action of ti'over, or otherwise, at law obtain 
compensation for his share (2 Kent, Comm. 
351, notes), or may withdraw his capital 
from the joint investment by a paitition of 
propertj', or, when that is impracticable, or 
not to their mutual benefit compel a sale of 
it (1 Story, Eq. Jur. § 673; Story, Partn. 
§§ 285, 290), so, in the case of ships, the 
American com-ts administer the same relief 
as the only one appropriate to the condi- 
tion of the parties and their interests (Abb. 
Shipp. 132, note 1, by Perkins). The funda- 
mental facts to be ascertained, however, 
are equality of interests and the disagree- 
ment of the parties as to the employment 
of their vessel. To that end the answer 
was required in this case, that it might 
be determined by the pleadings or the 
proofs upon any issue they should raise, 
whether these particulars attended this case. 
The pleadings are not very distinct on these 
points. The libel might have been more 
full and explicit on both particulars, but its 
bearing seems to have been well understood 
by the claimants, who assume to answer 
on these two cardinal heads. In doing so, 
however, the answer fails to make a distinct 
and positive issue, but reaches it rather by 
a series of statements, which may, however, 
I think be properly enough competent on a 
denial of those allegations in the libel. The 
libellants so treated this answer by filing a 
replication to it. I accept the answer, then, 
as intending to aver that the libellants are 
not equal half owners of the ship, and that 
the use the claimants propose putting her 
to is one to which they have not disagreed, 
but, on the contrary, have fully assented, if 
they can be regarded as moiety owners. 

These issues lie at the foundation of the 
equity the court is called upon to exercise in 
this form of action, and the question of sale 
of the ship must accordingly abide the deci- 
sion to be made on those points, when the 
case is heard upon the merits. In the mean- 
time the vessel ought not to be kept idle, nor 
should she be detained in custody of the 
com*t at ruinous expense to the parties. The 
claimants, being in possession, are entitled to 
retain that possession until the final decision 
of the case, or until it be shown the court 
such possession will be detrimental to the 
property and the safety of the libellant's in- 
terest in it. The motion of the claimants to 
bond the ship at one half her value cannot 
be allowed. They have the benefit of her 
full value in her employment, and, if the case 
is ultimately determined adversely to their 
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answer, tlie libellants are entitled to the re- 
turn of their capital, together with its cur- 
rent value for the time. The bond to be 
given mtist therefore be large enough to cov- 
er the half value of the ship, and all com- 
pensation the court may award the libellants 
lor the use of that half of their interest dur- 
ing the time it is in the exclusive possession 
of the claimants. If the parties cannot agree 
upon the amoimt of the surety, the court will 
order an appraisement of the ship, and fix 
the sum, in addition to her half value, which 
the bond shall cover. 



NOTE [from original report]. 
Onyx [Case No. 10,544]. 



See The 
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BUIIR et al. v. SanTH et al. 

[38 Hunt, Mer. Mag. 324.] 

Oircuit Court, S. D. New York. Sept. 10, 1857. 

Patents— Infrixgemest — Prelisiinakt Injonc- 
tios — sufficiexct of claim. 

[1. Neither the question of novelty, nor that 
of infringement, justifies a preliminary injunc- 
tion untii a full hearing has been had.] 

[2. A claim in the alternative is improper.] 

[In equity. Bill by Henry A. Burr and 
others] owners of the Frost & Monroe bran 
duster, claiming as the assignees of a pat- 
ent [No. 6,148] granted to Frost & Monroe 
in 1849 [February 27th], and reissued [March 
13, 1855, No. 302], to restrain the defendants 
from using in then* mills, in Brooklyn and 
WUliamsbmrg, the Bradfield bran duster. 

Samuel Blatchford and Charles M. Keller, 
for plaintiffs. 

J. Neilson and E. W. Stoughton, for de- 
fendants. 

NELSON, Circuit Justice, denied the mo- 
tion, stating his reasons for so doing substan- 
tially as follows: 

As tlie case stood on the bill and affidavits, 
he did not think it one in which a prelimi- 
nary injunction could reasonably be granted. 
Neither the question of novelty nor that of 
infringement justifies such an interposition 
•until there has been an opportunity afforded 
for a full hearing of the case. In reference 
to the plaintiffs' patent, the third claim is 
for "the upright stationary bolt, or bolt and 
•scourer, combined with the closed-up top, 
■except for air and material, or in combina- 
tion with first, second, and fourth, or either 
of them, or their equivalents to produce like 
results in the flouring process." That is a 
very obscure and indefinite claim, and there 
is no evidence in the ease showing an in- 
fringement as the defendants use a revolv- 
ing bolt, and as there is no such combina- 
tion as is set forth in this claim. 

There is another difficulty which might, 
perhaps, be got over by a liberal construc- 
tion. The claim is put in the alternative, 
as if not being able to make out one he in- 



tended to fall back upon the other. That 
is not the proper mode of stating a claim, 
for it leaves it uncertain. The fom-th claim 
is for "the use of the revolving, distributing, 
scouring, and blowing cylinders of heaters 
and fans, by which the material is distribut- 
ed, scoured, and the flotir blown through the 
meshes of the bolting cloth." That claim is 
not infringed by the defendants. The claim 
is imdoubtedly for a peculiar arrangement 
of complainants' bolt, as novel as distinct 
troxa the bolts before in use; and this ar- 
rangement one that had not been before in 
use. It is simply for this peculiar bolt, and 
its peculiar construction, as distinguished 
from other bolts like the defendants' in com- 
mon use. The first claim is for "the plat- 
form D (always at right angles with the 
sides of the bolt when not made conical) or 
close horizontal bottom, when used in con- 
nection with upright, stationary, or revolving 
bolts, for flouring purposes." That plat- 
form, in the plaintiffs' machine, is of pe- 
culiar construction. It has an aperture for 
the admission of air, in addition to that for 
the discharge of the bran. That is the pe- 
culiar construction of the platform. It is 
quite clear that the arrangement of defend- 
ants' bottom is not the same in form. It 
has no aperture like the plaintiffs* for the 
admission of a current of air, as distinct 
from the aperture of discharge, common to 
every description of bolt of the kind. There 
is, therefore, a marked difference in the con- 
struction of these two bottoms. It may be 
a nice question at the final hearing whether, 
in point of fact, the arrangement of the bot- 
tom of defendants' machine is substantially 
identical with the bbttom of the complain- 
ants? They are not formed alike. The 
aperture in complainants' machine is placed 
there for a specific purpose, to carry out one 
of the ideas of the patentee, which is to pro- 
duce through the openings in the top and 
bottom counter cinrrents of air, to be operat- . 
ed within the seive by means of, and in com- 
bination and connection with, the revolving 
bolt or cylinder, constituting one of the lead- 
ing features of the plaintiffs' invention. 
There is no such aperture or arrangement 
in the defendants' machine, nor has he any 
such purpose in view in its operation in 
separating flour from bran. 

Whether the Bradfield or defendants* ma- 
chine would operate successfully or not when 
placed vertically is a question that is contro- 
verted, and cannot, upon the evidence, be 
determined now. It is stated by the wit- 
nesses on the part of the defendants that 
the Bradfield machine was operated in a 
vertical as well as in an inclined and hori- 
zontal position. But, as the case stands up- 
on the evidence, it would not justify the 
court in enjoining these defendants. Motion, 
therefore, denied. 

[NOTE. For other cases involving this pat- 
ent, see Carr v. Rice, Case No. 2,440: Swift 
V. Whisen, Id, 13,700.] 
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BURR V. The THOMAS ELWELL. 
See Case No. 2,195. 
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Case ]Sro. 2,197. 

BURRAiL et al. v. RTBISEY et al. 

[13 0. a 123.] 

Circuit Court, N. D. New York. Nov. 12, 1877. 

Patents— Public Use. 

1. A possible difference between a patented 
device and another known to the trade long be- 
fore the date of the patent, indicated only by a 
statement of result in the specification, will not 
suffice to establish a difference in invention. 

2. To establish this diversity it will not do to 
rely on describing the result attained; the de- 
scription must show how it can be attained. 

In equity. Suit was brought [by Mar- 
garet Burrall and others against John A. 
Rumsey and others] upon letters patent No. 
38,002 (William D. BurraU, assignee), grant- 
ed [to T. D. Burrall] March 24, 1863, for 
"improvement in corn-shellers." [Bill dis- 
missed.] 

WAl-LACE, District Judge. If the corn- 
shellers made and sold by the patentee, and 
in public use more than two years prior to 
the application for his patent, embody the 
same invention as that described in. the pat- 
ent, this action cannot be maintained. The 
patent is for an improvement in corn- 
sheUers, whicb "consists in the peculiar 
shape and mode of applying the spring 
that keeps the ear into the angle formed by 
the face-plate and feed-wbeel, whereby the 
ear is free to revolve without obstructions, 
-whatever size or shape it may be." The 
spring is described as "attached to the upper 
part of the hopper, and so shaped that the 
shank thereof shall be contained within a 
recess in the hopper, which commences at 
the point in the hopper where the spring is 
attached, and the lower end curved so as to 
come sufficiently near the angle formed be- 
tween the face-plate and feed-wheel to press 
the ear to the shelling operation, the shank 
remaining in the recess, and not presenting 
any obstruction to the rotation of an ear in 
the hopper, even if the same is very crooked, 
while the end of the spring presses the ear 
to the shelling operation." The machines 
made and sold by the patentee many years 
before the application for the present patent 
exhibit a spring attached to the hopper, so 
shaped that the shank is contained within 
the recess in the hopper, which commences 
where the spring is attached, and the lower 
end of the spring is curved so that it comes 
sufficiently near the angle formed between 
the face-plate and feed-wheel to press the 
ear of corn to the shelling apparatus. 



The sole question is, does the patent de- 
scribe a spring or a recess, or both in com- 
bination, differing from the construction of 
the old machine? The drawings do not af- 
ford any aid. The old machines embody 
every feature in the description, except that 
it may be claimed that the spring does not 
play into the recess to the same extent. 
The description does not point out how the 
spring and recess are to be consti'ucted, sev- 
erally or in relation to each other, so that 
the spring will play into the recess in any 
different manner than in the old machines. 
It will not do to rely on describing the re- 
sult attained; the description must show 
how it can be attained, and that is not 
done by such generalities as are here in- 
dulged in. The specification deals with a 
spring and recess undistinguishable from 
those of the old machines, unless it is be- 
cause they are so constructed "as not tO' 
present any obstruction to the rotation of 
the ear in the hopper." This language de- 
scribes a result which it has taken the pat- 
entee twenty years, according to the proofs^ 
to accomplish, and which, upon his theory, 
involved not alone mechanical skill but in- 
vention to attain it. The bill is dismissed; 
with costs. 



Case Wo. 2,198. 

BURRILIi V. BOSTON. 

[2 Cliff. 590.] 1 

Circuit Court, D. Massachusetts. May Term,. 
1867. 

Municipal Corporations— Taxation Foit Public 
Defense — Powers — Contracts of Agents. 

1. Towns in Massachusetts have no power in 
their corporate capacity to raise money to pro- 
vide for the public defence, to pay bounties to- 
enlisted or drafted men, unless by express dele- 
gation of such power to them by and from the 
legislature of the state. 

2. Acts of the legislature of Massachusetts, 
authorizing towns to raise money to procure 
their quotas of volunteers in the late war of the 
Rebellion, did not empower them to assess and 
collect taxes to defray the expenses of obtaining 
credits upon their quotas, of residents previously 
enlisted but not enrolled and accredited to such 
towns. 

3. The mayor of a city in ^Massachusetts made- 
a contract with a certain person to pay him a 
certain sum per man for every credit upon the 
volunteer quota of the city which he could ob- 
tain from those residents enlisted into the serv- 
ice of the United States prior to May 31, 1864, 
and not credited to the city. Held, that the 
mayor, as agent of the city council, if acting 
witii their assent, had power to bind the corpo- 
ration to the fulfilment of the contract, provided 
the corporation had power under their charter 
and the acts of the state legislature to enter in- 
to it, but that the act of the state legislature of 
March 18, 1864, and a subsequent act, limited 
the appropriation of the money raised by a city 
under them, to the purpose of obtaining its pro- 
portion of volunteers in the United States mili- 
tary service, under certain orders of the presi- 

^ [Reported by William Henry Clifford, Esq.^ 
and here reprinted by permission.] 
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dent in said acts specified, and that they did not 
delegate an authority to raise money to pay the 
expense of having previously enlisted men cred- 
ited upon such city's quota. 

4. BeU, therefore, that the plaintiff was not 
entitled to maintain an action against the city 
upon such contract, inasmuch as the corpora- 
tion had no authority to incur such an obliga- 
tion. 

At law. This was an action of assumpsit 
upon the following contract, made between 
the plaintifiE [Charles BmTill] and F. W. 
Lincoln, Jr., as mayor of the city of Boston: 
"In consideration that Charles BurriU, of 
Brooldine, Mass., shall obtain credits upon 
the quota of the city of Boston, I hereby 
agree to pay to the said Charles Burrill the 
sum of one hundred and twenty-five dollars 
per man, for each and every full man so 
credited upon said quota, the money to be 
paid to the said Burrill whenever he pre- 
sents to me the oflicial certificate from the 
proper authority, showing that such credits 
have been given. F. W. Lincoln, Jr., Mayor. 
May 31, 1864." The credits referred to were 
of such residents of the city of Boston as had 
enlisted into the service of the United States 
during the late Rebellion, but had not been 
enrolled and credited to the quota of the city 
prior to February 24, 1864. The plaintiff 
was to obtain these credits under the provi- 
sion of section 8 of the act of July 4, 1864. 
Plaintiff claimed to have obtained credits for 
six thousand five hundred and twenty-nine 
men. At the close of the plaintiff's case, the 
defendants moved the coxu;t for instructions 
that the plaintiff had not made .out his case, 
and was not entitled to maintain his action. 

B. F. Butler, Henry W. Paine, Benjamin 
Deane, and William Gaston, for plaintiff. 

B. R. Curtis, J. G-. Abbott, and J. P. Hea- 
•ley, for defendants. 

CLIFFORD, Circuit Justice. When the 
plaintiff's case is closed it is competent for 
the defendant to present such a prayer for 
instruction, and he has a right to have the 
matter determined by the court. Such is the 
settied practice of the court, and experience 
has confirmed its justice and convenience. 
The theory of the motion is, that the plaintiff 
is not eutitied to recover in any view of the 
evidence, and it is never granted unless such 
is the opinion of the court. Plaintiff is re- 
quired to introduce the whole of his evidence 
in support of his declaration before the de- 
fendant is required to state his defence, and 
if the plaintiff is not entitled to recover in 
any view of his evidence, it is useless to 
proceed further in the case. Questions of 
law must be determined by the court, and 
as a general rule they can be as understand- 
ingly determined at that stage of the trial 
as at any later period. The present request 
is founded upon certain objections to the 
right of the plaintiff to maintain the suit, 
which it is supposed cannot be overcome. 
Reference will first be made to the objec- I 



tions taken to the right to maintain the suit 
upon the special counts. They are all drawn 
upon the written contract signed by the may- 
or, and which reads as follows: (Here the- 
court recited the above agreement). 

The substance of the declaration is, that 
the defendants by that writing did promise,, 
undertake, and agree to and with the plain- 
tiff, that if he, the plaintiff, would obtain 
credits upon the quota of the city, they 
would pay him $125 for ' each and every 
full man so credited upon said quota when- 
ever he should present to the mayor oflScial 
certificates that such credits had been given. 
The plaintiff also alleges that on the 5th 
of September, 1864. he obtained credits on 
the said quota of six thousand five hundred 
and twenty-nine full men, and that he did: 
■ on the same day present the required cer- 
tificates to the mayor. He accordingly 
claims the sum specified in the declaration, 
and alleges that the defendants have re- 
fused to pay as they promised. The first 
objection made by the defendants is, that 
the promise in the writing declared on, hav- 
ing been made by the mayor, the action 
cannot be maintained against the defend- 
ant corporation, but we are not able to con- 
cur in that view of the law. On the con- 
trary, we hold that the action is well 
brought, if the mayor, in executing the in- 
strument, acted as the agent of the city 
council, and the defendants had power un- 
der their charter or the laws of the state 
to enter into the contract Ford v. Wil- 
liams, 21 How. [62 U. S.] 287; Higgins v. 
Senior, 8 Mees. & W. 834; 1 Pars. Cont. 
(5th Ed.) 52. It is obvious that the mayor 
could not make such a contract in behalf 
of the city without the assent of the city 
council; and it is equally clear that the as- 
sent of the city council, if given, would be 
without any legal efficacy, unless the corpo- 
ration possessed the power to contract such 
a pecuniary obligation. The great question, 
therefore, is the question of power, and it is 
the one first to be considered, because if it be 
determined against the plaintiff it is unnec- 
essary to inquire whether the mayor did or 
did not act by the assent of the- city council. 
The argument for the plaintiff is that the city 
.council, even if they did not previously as- 
Sent to the contract, subsequentiy ratified the 
act of the mayor in executing it; but, it the 
corporation possessed no power to incur such 
a pecuniary obligation, the city coimcil could 
not effectually ratij^ it The supreme court 
of the state decided half a century ago that 
towns were restricted in their powers of rais- 
ing money and causing it to be assessed and 
collected "to the cases of providing for the 
poor, for schools, for the support of public 
worship, and other necessary charges;" that 
they had no lawful right and authority in 
their corporate capacity to raise money and 
cause it to be assessed upon the polls "and 
estates within the town for the purpose of 
paying additional wages to drafted or enlist- 
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-ed men, or for any other expenditure for de- 
fence. The correctness of that decision is 
not now questioned, and it could not well be, 
as it has been sanctioned by a series of sub- 
sequent, decisions coming down to the pres- 
ent time. They were cited at the argument^ 
and need not be reproduced, as, when prop- 
erly imderstood, they are all to the same ef- 
fect The express decision in the leading 
case is, that it is not the corporate duty of 
the town to provide for defence in time of 
war, because that obligation is devolved up- 
on the government, state or national. Twen- 
ty years later the same court held that that 
test was a decisive one against aU grants of 
money liable to that objection. Allen v. In- 
habitants of Taunton, 19 Pick. 4S5. The 
same rule prevails in Maine, New Hampshire, 
and Connecticut, as appears by decisions of 
Tery recent date. The settled rule in all the 
■states referred to is, that it is no part of the 
-corporate duty of towns, as such, to provide 
for public defence or to raise money tb pay 
bounties or additional wages to volunteers or 
drafted men, and that they have no authori- 
ty so to do unless by an express delegation of 
power to them for that purpose from the leg- 
islature. Barker v. Dixmont, 53 Me. 576; 
Alley V. Edgecomb, Id. 446. These decisions 
^o further, and decide that the adoption of 
town boundaries as convenient limits of the 
sub-districts in raising the quota of the state, 
imposed no new duties upon the municipal 
corporations which were created for other 
special purposes. Repeated decisions of the 
■supreme com-t of the United States have also 
laid down the rule that mimicipal coi-pora- 
tions derive all their powers from the source 
■of their creation, which is the legislature. 
Undoubtedly the legislature may authorize 
towns to raise money and apply it for such 
purposes, and it may be that subsequent leg- 
islation can. ratify and confirm the doings 
of towns in incurring such expenses not pre- 
viously authorized by law. Th<»se remarks 
make it unnecessary to refer to tne provi- 
sions of the charter of the defenaanis, as it 
is perfectly clear that there is nothing in 
those provisions to take the case out of the 
general rule established by the decisions of 
the state court Special reference is made 
by the plaintiff to two acts of the state leg- 
islature, as conferring the power to make 
the contract described in the declaration. 
Before examining those enactments, hdwev- 
er, it wiU be useful to ascertain more definite- 
ly the true construction of the contract 
-Credits upon quotas are required, and not 
volunteers or recraits, as is obvious through- 
out the contract. The plaintiff does not bind 
himself to procure one "credit" or one volun- 
teer or recruit, but the mayor promises to 
pay $125 per man for each and every full 
man credited upon the quota of the city, if 
•obtained by the plaintiff. No time is fixed 
for its fulfilment. In terms it is not a con- 
tract for a year, nor for three years, nor dm:- 
ing the war, but if it be held to extend be- 



yond the then impending draft is indefinite 
as to time of fulfilment number to be ob- 
tained, and duration. AppUed to the sub- 
ject-matter, it is not doubted that the word 
"credit" would include recruits or enlist- 
ments, but the contract could afford no as- 
surance that the deficiencies in the several 
wards would be supplied from that source. 
The second section of the act of congress of 
the 24th of February, 1864 [13 Stat. 6], re- 
quired that the number of men who liad be- 
fore entered the naval service, and whose 
names were borne on the enrolment list al- 
ready returned to the provost marshal, should 
be taken into account in ascertaining and fill- 
ing the quotas described in the first sections 
of the act. But there was no provision in 
any act of congress, at the date of the con- 
tract, authorizing any such credits on quotas 
as were subsequently obtained by the plain- 
tiff in this case. 

The eighth section of the act of the 4th of 
July, 1864, [13 Stat 380,] provided: "And be 
it further enacted, that all persons in the 
naval service of the United States who have 
entered said service dm'ing the present Re- 
bellion, who have not been credited to the 
quota of any town, district, ward, or state, 
by reason of their being in said service, and 
not enrolled prior to February 24, 1864, shall 
be enrolled and credited to the quotas of the 
town, ward, district, or state in which they 
respectively reside, upon satisfactory proof 
of their residence made to the secretary of 
war." 

Satisfactory proof of residence was requir- 
ed by that act to be made to the secretary of 
war, and he accordingly referred the list pre- 
pared by the plaintiff to the commission 
mentioned in the evidence, as a means of 
complying with that provision. Recruits 
might have been obtained at any time after 
the date of the contract, but the plaintiff did 
not obtain any, and it is clear the conti-act 
did not require anything but credits. Suffi- 
cient has been remarked to show the general 
characteristics of the contract, and to pre- 
pai'e tlie way for the inquiry, whether either 
of the acts of the legislature refeiTed to 
afford any support to the theory that the con- 
tract was one which it was competent for 
tlie defendants to make or ratify. Money 
raised by a city under the act of the 18th of 
Mai'ch, 1864, was required to be applied, un- 
der the direction of the mayor and aldermen 
or city council, in aid of, and for the pru^ose 
of procuring its proportion of the quota of 
volunteers in the military service called for 
from the commonwealth, imder certain or- 
ders of the president therein specified. Cer- 
tain quotas of volunteers in the military ser- 
vice had been called for from the common- 
wealth, ajid the purpose of the act was to 
authorize any town or city to raise money to 
procure their proportion of said quotas of 
volunteers. Doubt cannot be entertained 
upon that subject, but if it could be, it must 
certainly be removed by reading the proviso. 
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wliicli Kmits tbe amount authorized to be 
raised to $125 for eacli volunteer enlisted in 
said service after the passage of the act. 
Supp. Gen. St. p. 253. The second act of the 
legislature of the State referred to is to the 
same effect, except that it extends the au- 
thority to any order or call of the president 
issued after March 1, 1864, and before March 
1, 1865, but the declared purpose of the act 
is the same, and the limitation is the same as 
In the prior act The plain pm-pose of both 
acts was to prociure vohmteers, and not to 
obtain credits, as prescribed in the contract 
Suffice It to say, -without pursuing the argu- 
ment, that those provisions, in omr opinion, 
afford no support to the theory of the plain- 
tiff. Our conclusion is that the defendants 
had no power to make the contract men- 
tioned in the declaration; that they possess 
no power to assess and collect taxes for any 
such purpose, and conseciueutly that the 
plaintiff cannot recover upon the special 
counts. Suppose that to be so, still, it is in- 
sisted by the plaintiff that he is entitled to 
recover a reasonable compensation for his 
labor and expenses imder the common coimts. 
Every suggestion upon that subject was lis- 
tened to with attention, and has been care- 
fully considered. Willing to be convinced, 
it was the purpose of the court to invite dis- 
cussion upon the point that no argument in 
support of the proposition might be over- 
looked. Some of the arguments are very in- 
genious, but they have failed to convince. 
"Want of power to assess and collect the 
money to discharge the obligation, is the ob- 
stacle in the way of maintaining the suit on 
the express contract, and the same difficulty 
stands in the way of an action foimded on 
an implied promise. Indebitatus assumpsit 
is founded upon what the law terms an im- 
plied promise on the part of the defendant 
to pay what in good conscience he is boimd 
to pay to the plaintiff. "Where the case 
shows that it is the duty of the defendant to 
pay, the law imputes to him a promise to 
fulfil that obligation. Such a promise is al- 
ways charged in the declaration, and must 
be so charged in order that the action may 
be maintained. But the law never implies 
a promise to pay unless some duty creates 
such an obligation, and more especially it 
never implies a promise to do an act con- 
trary to duty or contrary to law. Curtis v. 
Fiedler, 2 Black [67 TJ. S.] 478; Gary v. Cur- 
tis, 3 How. [44 U. S.] 236. Assumpsit may 
be maintained against a mimicipal corpora- 
tion in certain cases upon an implied prom- 
ise, but the better opinion is that a promise 
to pay can never be implied in a case where 
the corporation possesses no power to con- 
tract Unable to perceive that the plaintiff 
can recover in any view of the case, it be- 
comes the duty of the covit to give the in- 
struction as prayed by the defendants. Ver- 
dict must be for the defendants, and the 
form of the verdict will be prepared accord- 
ingly. 



Case N"o. 2,199. 

BURRTLL V. LAWRY. 

[18 N. B. R. 367; ^ 2 Hask. 228; 11 Chi. Leg. 
News, 33; 24 Int. Rev. Rec. 342.] 

District Court, D. Maine. Feb., 1878. 

Bankrdptct — Fkacdulent Cosvetaxces. 

1. "Where one of the motives which prompts- 
a conveyance by one member of a firm to his- 
partner of his interest in such firm is to hinder 
and defeat creditors, such conveyance is fraudu- 
lent at common law, and is denounced by the 
express provisions of the bankrupt act [14 Stat. 
517], although other considerations may also- 
have induced the conveyance. 

2. A creditor of the bankrupt having issued 
an attachment against him, defendant, who was- 
the bankrupt's partner, procured a delay in its 
execution, and in the meantime purchased the 
bankrupt's interest in the firm for four hundred 
dollars, without taking account of stock or of 
firm debts and assets. The purchase money 
was returned to defendant, who placed it in a 
safe, from which it was drawn out by the 
bankrupt from time to time as he called for it. 
In an action by the assignee in bankruptcy to 
invalidate the sale, defendant claimed that he 
purchased the bankrupt's interest for the sole 
purpose of getting rid of him and protecting his 
own interests. Held, that both parties to the 
transaction were chargeable with having con- 
templated the result accomplished thereby, and 
must be considered guilty of intending to hinder 
and delay this creditor in obtaining security for 
his demand. 

[Bill by an assignee In bankruptcy to set 
aside an assignment by one Farnsworth, the 
bankrupt, of his interest in a copartnership. 
Decree for complainant] 

E. P. Webb and S. S. Brown, for com- 
plainant 

D. D. Stewart, for defendant 

FOX, District Judge. Farnsworth was ad- 
Judged bankrupt July 25, 1876, on an in- 
volvmtary petition ffied June 19th, and the 
complainant was duly appointed assignee, 
and now brings this biU to invalidate an 
assignment made by the bankrupt to defend- 
ant on the 26th day of April, 1876, of all 
his interest in the co-partnership effects of 
O. W. Lawi-y & Company, a firm composed 
of the bankrupt and said Lawry. It i» 
claimed in the bill— First that this assign- 
ment was made in fraud of Famsworth's 
creditors, and for the purpose of delaying 
and hindering them in collecting their de- 
mands, and that the consideration therefoi- 
was grossly inadequate; and second, that 
Farnsworth was indebted to Lawry, and he 
thereby obtained a preference in fraud of 
the bankrupt act. The answer denies all 
fraud and fraudulent preference, and avers 
that the bankrupt was not indebted to the 
defendant but that the respondent "being 
of opinion and belief that he could manage 
the business of said co-partnership better 
alone than in company with said Farns- 
worth, and that if said co-partnership con- 
tinued it would soon be unable to pay the 

* [Reprinted from 18 N. B. R. 367, by per- 
mission.] 
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partnership debts with the partnership prop- 
•erty, he believed his only prudent course was 
to buy said Farnsworth out and get rid of 
him, and he did so, paying him in cash the 
full value of his interest, and more, too, 
"than any other person could possibly have 
afforded to pay." 

Farnsworth was a tailor, and in May, 1873, 
formed a co-partnership with Joseph JI. 
Fogg, for carrying on the clothing business 
at Fan-field. They continued in trade until 
October 13, 1875, when the defendant pur- 
chased the interest of said Fogg, and a new 
firm was formed, under the style of O. W. 
Lawry & Company, between said Lawry and 
Farnsworth. Fogg received for his interest 
in the firm of W. P. Farnsworth & Co., near- 
ly two thousand three hundred dollars, with 
Lawry's agreement to indemnify him against 
firm liabilities to the extent of three thou- 
sand dollars. The debts in fact amounted to 
three thousand four hundred dollars. At 
this time Farnsworth was indebted to Fogg 
in the sum of nine hundred dollars, for 
which Fogg received Farnsworth's note on 
six months with a mortgage on his interest 
in the stock belonging to the fii*m. This note 
was not paid at maturity, and the mortgage 
■security was of little account, as most of the 
goods were disposed of before the note be- 
came payable. Fogg, on the 25th of April, 
<;ommenced an action upon this note, and 
placed his writ on that day in the hands of 
an officer with instructions endorsed there- 
on "to attach defendant's interest in the 
stock of goods in store in Fairfield village." 
There is not an entire harmony in the state- 
ments of all the witnesses as to what was 
said and done after defendant received notice 
of this suit, but from a careful examination 
of aU the evidence, I find that on the after- 
noon of April 25th the officer notified the de- 
fendant and Farnsworth of this writ, and 
liis instructions thereon; that the defendant 
denied the right of the plaintiff to make 
such an attachment; that he went with the 
officer to the attorney of Fogg, who explained 
to him his views of the law, reading to him 
from some of the opinions of the supreme 
court of this state; that defendant had not 
then consulted with any other attorney, and, 
as it was getting late, he thereupon agreed 
witli the officer and the attorney of Fogg "to 
let the matter rest just as it was till morn- 
ing, and he would then do one of two things, 
either turn out an amount of goods sufficient 
to pay the debt or get a receipt for the 
same," and this was assented to by the offi- 
cer and attorney. In the com'se of the even- 
ing defendant consiilted with another attor- 
ney, and upon his advice, as it was said, the 
defendant purchased all of Farnsworth's in- 
terest in the co-partnership effects for four 
hundred dollars, taking a bill of sale, and 
agreeing to pay aU the company liabilities. 
No account of stock or of the debts due to or 
from the firm was taken, but this sum of 
four himdred dollars was agreed upon by the 



parties, as the fair value of Farnsworth's 
interest in the firm, and this amoimt was 
then paid to him in cash by the defendant, 
by whom the next day, when the officer 
called upon him, the stock was claimed as 
his sole and absolute property. Farns- 
worth's piu-pose, it is most manifest, was 
by this transaction to defeat and prevent an 
attachment by Fogg of his interest in the 
firm, and to have the business continue to be 
carried on by defendant, who agreed to em- 
ploy Farnsworth as a cutter at the rate of 
fifteen dollars per week. Lawry knew that 
Farnsworth was insolvent, and that suit 
had been instituted on this note of nine hun- 
dred doUai's, and he could not but have un- 
derstood the motives which actuated Farns- 
worth in thus disposing of his interest in tlie 
firm, and while he no doubt was anxious to 
relieve th(« business from the troubles which 
would attend an attachment of Farnsworth's 
interest, he was also ready and willing to as- 
sist him in defeating Fogg from obtaining 
any secm-ity for any portion of his claim. If 
his sole motive in buying out Farnsworth's 
interest was the protection of his own inter- 
est, the least he could have done after the 
express agreement made by him with the 
officer and the attorney of Fogg, that mat- 
ters should remain as they were till morning, 
would have been to retain the four hundred 
dollars to pay Fogg, as and for Farnsworth's 
interest in the concern; but, instead of so 
doing, after the payment of the sum to 
Farnsworth, it was retm-ned to Lawry, to be 
kept in his safe, subject to the control of 
Farnsworth, by whom the larger portion of 
it was withdrawn, from time to time, as he 
called for it. 

It is but seldom that a court is called upon 
to sanction such dishonest and dishonorable 
conduct as that of the defendant and Farns- 
worth, and no authority has been produced 
which, in the opinion of the court, affords 
the slightest justification therefor. It is 
said it was but a race of diligence between 
the defendant, to protect his interest as a 
partner in the co-partnership effects, and a 
creditor of one member of the firm, to secure 
his demand by an attachment of the debtor's 
interest in the firm estate; but the answer to 
this suggestion is, that the law had already 
provided what it deemed an adequate pro- 
tection to the partner, in case the interest 
of his co-partner should be taken on legal 
process. Such a creditor would by so doing 
obtain only the interest of his debtor as one 
of the firm in the estate of the firm, after 
the other members of the firm had been in- 
demnified from the firm estate, against the 
partnership debts, as well as their own claims 
against the fii'm, for aU which they had a 
lien upon the partnership property. What- 
ever might remain belonging to the debtor, 
the law had declared should be subject to 
the claims of the creditors of the individual 
members of the firm. Such an interest was 
attachable, and any scheme of the parties 
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to place the same beyond reach of legal 
process, and to defeat the indiTidual a*editor 
in obtaining security for his claim, was clear- 
ly fraudulent at common law, and is also 
•denounced by the express provisiotis of the 
banla-upt act The defendant might have 
sustained loss and inconvenience if the co- 
partnership had been dissolved by the attach- 
ment and sale of Farnsworth's interest in 
the concern; the business would certainly 
have been thereby interrupted; but the risks 
of such losses necessarily attend all co-part-, 
nerships, and the law has never yet afford- 
ed any protection therefrom, and will not 
justify a partner in so conducting with his 
insolvent co-partner and the estate, as to de- 
feat an individual creditor when endeavoring 
to obtain security by legal process from the 
interest of his debtor in the firm, which 
might otherwise be applied to the satisfac- 
tion of his demand. 

In the opinion of the court, Farnsworth and 
Lawry were alilie actuated by the double pur- 
pose to prevent Fogg obtaining security for 
his demand, as weU as to avoid the disturb- 
ance of the fii-m's business by the attach- 
ment; and imder such circumstances, when 
one of the motives which, prompts a convey- 
ance is to hinder and defeat creditors, such 
a transfer is certainly fraudulent at common 
law, although other considerations may also 
have induced the conveyance. The case of 
Crowningshield v. Kittridge, 7 Mete. [Mass.] 
520, sustains this proposition in its fullest ex- 
tent. See, also, KimbaU v. Thompson, 4 
Cush. 446, 447. I am aware that Lawry in 
his testimony insists that his sole motive in 
the transaction was to protect his interest in 
the firm. But little reliance should be given 
toi his statements as to his motives after the 
deception and falsehood practiced by him up- 
on the officer and attorney, which, although 
denied by him under oath, are proved by the 
positive testimony of two disinterested wit- 
nesses. It appears that after Fogg's note be- 
came payable, he called upon Lawry and 
Farnsworth to assist him in sdecting the 
goods which were on hand at the time of the 
execution of the mortgage which conveyed 
Farnsworth's interest therein, but that nei- 
ther of them would render him any aid in his 
effort to get poss^ession of the property; that 
after the officer had informed them of his in- 
structions, Lawry, by falsehood, delayed the 
attachment, and during this time, at Farns- 
worth's suggestion, as hb says, the trade 
was made and completed between them foi 
Lawry's piu'chaso of Farnsworth's interest 
in the firm for the sum of foui* hundred dol- 
lars, without taking any account of stock 
or of the firm debts or assets, and with such 
haste and so littie knowledge of the real con- 
dition of the business, that Lawry now con- 
tends that he paid much more than his in- 
terest was actually worth, although only six 
months previously, and with little or no ma- 
terial change in the situation of the firm, he 
had paid Fogg, the .retiring partner, nearly 



two thousand three himdred doUars for his 
interest in the concern. Farnsworth paid no 
part of the amount thus received by him 
from Lawry to Fogg, but the whole was 
returned to Lawry for safe keeping, and by 
him deposited in his safe, the whole being 
thus placed beyond ordinary process, but in 
Lawry's control, so that he might probably 
be able to protect himself if Fogg should per- 
sist in his attachment and break up the part- 
nership. The inevitable result of these pro- 
ceedings was to defeat Fogg's attachment, 
and it is but reasonable to hold these par- 
ties chargeable with having contemplaced tiie 
result which they have thus accomplished, 
and they therefore must be considered as 
guilty of intending to hinder and delay this 
creditor in obtaining security for his de- 
mand, and which the court entertains no 
doubt was a motive with them both, full as 
cogent as their purpose to protect the inter- 
ests of Lawry in the firm estate. 

Cases from Maine and Massachusetts re- 
ports have been referred to by the learned 
counsel in defense, in which a creditor has 
been sustained in receiving from his debtor 
payment of a bona fide indebtmenti although 
one pm'pose of the debtor in so doing was to 
prevent other creditors from being paid. All 
such cases are wholly different from the pres- 
ent, as in each of them there was an existing 
bona fide debt actually paid, and the common 
law has always sanctioned a preference of 
creditors, although it may have absorbed all 
the debtor's estate, to the exclusion of all 
other creditors. No such element of indebt- 
ment from Farnsworth to Lawry is claimed 
by the parties to this conveyance to have 
here existed. Lawry in his answer denies 
that he was, at that time, a creditor of Farns- 
worth, and the court is weU satisfied that it 
was the intention of the pai-ties to defeat the 
attachment of the debtor's interest in the 
firm estate, as contemplated by the creditor, 
and which the law had made liable to be so 
appropriated. It is also claimed that the 
transfer by Farnsworth of .all his interest in 
the co-partnership effects was a fraudulent 
preference of Lawry as a creditor, within the 
meaning and intent of the provisions of the 
bankrupt act, it being contended that Lawry 
was a creditor of Farnsworth for one-half of 
the amount paid by him in discharge of the 
liabilities of W. P. Farnsworth & Co., and 
which sum was paid to him by Farnsworth's 
release of all his interest in the partnership 
effects of O. W. Lawry & Co. Some ground 
for this view is found in Farnsworth's state- 
ment in his examination, viz.: "Lawry was 
to furnish enough money to pay my half of 
the outstanding bills." As the conclusion 
that the sale was invalid at common law is 
decisive of the cause, it becomes unnecessary 
for the cotu:t to examine and pass upon this 
objection. 

It appears that Fogg commenced an action 
in the state court against- Lawry to recover 
of him, under the provisions of chapter 113, 
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§ 51, Rev. St [1871] == Me., for knowingly aid- 
ing Farnsworth in fraudulently transferring 
and concealing his property, double the value 
of the property. This, action was not main- 
tained, but it is relied upon in the answer as 
a defense to the present suit. It is sufficient 
to remark that the judgment in the suit, 
Fogg V- Lawry, is not admissible in this 
cause, and can have no efEect in a contro- 
versy between the assignee in bankruptcy, 
who represents all the creditors of the bank- 
rupt, and La wry, who was successful in the 
state court. The fact that Fogg is the only 
creditor who has proved his claim is of no 
consequence, as there are many other cred- 
itors .who may hereafter establish their right 
to share the assets, if any shaU, come to the 
assignee. At the argument it was claimed 
that a part of the four hundred' dollars paid 
by La wry to Farnsworth, viz.: ninety-five 
dollars and sixty-seven cents, was paid to the 
United States marshal, as messenger, by 
Farnsworth, when called upon to surrender 
his estate, and as this sum has never been 
tendered back to the defendant, the transfer 
here impeached must be deemed, to have 
been ratified and confirmed by complainant. 

No such question is presented by the plead- 
• ing. It is not alluded to in any way in the 
answer, nor does it appear that the com- 
plainant has ever received any part of this 
sum from the marshal. There is no evi- 
dence as to the disposition made by the mar- 
shal of this sum; whether it was or not re- 
stored by him to Farnsworth, or the respond- 
ent, after the complainant's demand upon 
the latter, in writing, for the property, before 
this suit was instituted, or whether it is or 
not still in the marshalfe hands, subject to 
the respondent's control. "Qua non appai-et 
non est;" and as it is not established that 
the complainant has, in any way, afiirmed 
the transfer of this interest in the firm estate 
of O. W. Lawry & Co., which in the opinion 
of the court was fraudulent and void against 
the creditors of Farnsworth, it is so ordered 
and decreed, and the case is referred to Ohas. 
Hamlin, Esq., commissioner, to ascertain and 
report the fair cash value of the interest of 
said bankrupt in the estate of O. "W. Lawry 
& Co., thus fraudulently conveyed to said 
Lawry. 



Case Wo. S,200. 

BUKRILL V. PHILLIPS. 

[1 Gall. 360.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 
1812. 

Factors — Sale to IrrespoxsieijE Parties — Pow- 
ers AND Liabilities — Advances to Pkixcipal 
— Separation of Jury. 

1. A factor is not only bound to good faith, 
but to r'^asonable diligence. If therefore, not- 
withstanding an authority to sell on credit, he 
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sell to one who is insolvent or doubtful, and the 
fa^t upon reasonable diligence might have been 
,known, he is answerable for the loss. In such 
case the sale will, in law, be deemed a sale on 
account of the factor, 
[See Kingston v. Wilson, Case No. 7,823; 

Willinks v. HoIIingsworth, 6 Wheat. (19 U. 

S.) 240; Bradley v. Richardson, Case No. 1,- 

786; Pordyce v. Peper, 16 Fed. 516; Kufeke 

V. Kehlor, 19 Fed. 198.] 

2. The mere relation of principal and factor 
does not confine the rights of the latter to re- 
cover for advances to the mere fund deposited 
with him. Such advances are made on the joint 
credit of the fund and the person. 

3. If, before a verdict be agreed on, one of 
the jury separate from his fellows by mistake, 
and afterwards rejoin them, and the verdict is 
then found, it is in the discretion of the court to 
allow the verdict to stand. 

[See note at end of case.] 

At law. The plaintiff [Ebenezer Burrill] 
was a commission merchant in the city of 
New York, with whom the defendant [James 
Phillips] deposited certain cotton for sale. 
Th'3 cotton was sold to Murray & Wheaton 
on a credU of four months, according to the 
custom of factors at New York to sell on 
credit. A note was taken for the amount, 
and before it became due, Murray and 
Wheaton failed. The pre&snt action was 
brought to recover the amount of certain ad- 
vances made by the plaintiff to the defend- 
ant on account of the cotton. 

At the trial, the defence was confined prin- 
cipally to two points. 1. That the plaintlfC 
had sold to Murray & Wheaton, at a time 
when their general credit was doubtful, or at 
least that the plaintiff had knowledge of 
facts, from which it must have been infer- 
red, and had thereby made the debt his own. 
2. That the advances were made exclusively 
on the credit of the cotton, and wervi under- 
stood by the parties not to include a person- 
al liability of the defendant in case of a fail- 
tire of the fund. 

Burrill and Goddard, for plaintiff. 
Bobbins and Dexter, for defendant. 

STORY, Circuit Justice. As to the law ap- 
plicabls to the facts before the jury, I take 
it to be well settled, that a factor, in making 
sales of goods on consignment, is bound not 
only to good faith, bat to reasonable dili- 
gence. It is not sufficient, that he has been 
guilty of no fraud, or of no gross negligence, 
which would carry with it the insignia of 
fraud. He is requirad to act with reasonable 
care and prudence in his employment, and 
exercise his judgment after proper inquiries 
and precautions. If be shut his eyes against 
the light, or sell to a person, without inquiry, 
when ordinary diligence would have enabled 
him to learn the discredit or insolvency of 
the party, I cannot admit that he is dischar- 
ged from responsibility to his principal. See 
Leverick v. Meigs, 1 Cow. 645; Story, Ag. 
g§ 342, 343, where the authorities are col- 
lect?3d and commented on. So also he 
shall not be permitted to sell his own 
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goods to the party, and take security, aud at 
the same time to sell the goods of nis prin- 
cipal to the same party without security. 
For he is bound to exercise at least as much 
dilig'snce and care, as to his factorage, as his 
own private concerns. And in the supposed 
case, it may well afford ground of presump- 
tion, that the factor had knowledge of some 
latent defect of credit, although in the com- 
mercial world in general the purchaser stood 
with a fair character. I do not however 
think, that the same presumption would or- 
dinarily arise from the mere fact of the fac- 
tor's taking security for advances made to 
the purchaser in money, or even receiving 
a premium for such advances. He may well 
refuse to lend his own money without se- 
cm'ity or a premium, upon grounds altogeth- 
er distinct from a doubt of the solvency of 
the party. And in the pressnt ease it is 
shown not to be an uncommon course in 
ti-ade. 

In order to affect the factor wittfthe imp:T- 
tation of negligence, it is not necessary that 
he should absolutely know, that the party 
was discredited. It is sufficient if he have 
notice of facts, which ought to put a pei'son 
of ordinary prudence on his guard. For, as 
in equity causes, the factor will be held af- 
fected with notice, if the facts be sucli as 
ought to have put him upon further inqu'ry. 
A sale, therefore, if made under circumstan- 
ces of real or constructive notice, will be 
considered as made at the risk and on the 
account of the factor, and the principal may 
well, in a suit like the present, avail him- 
self of the claim. 

As to the point, that the advances were 
made exclusively on the credit of the fund 
without recom-se to the principal, it is a 
mere question of evidence. There may be 
an agreement between the parties, which 
shall have this effect; and it cannot be 
doubted, that such an agreement would, in 
point of law, be valid. It amounts to no 
more than the common case of selling with 
a del credere commission. But such an 
agreement is not legally to be inferred from 
the mere relation of principal and factor. 
Advances between them are considered by 
the general law, as made on the joint credit 
of the fund and the party; and the factor 
may relinquish his lien on the fund without 
at all affecting his personal remedy. See 
Story, Ag, (2d Ed.) § 376, and cases in note 1. 
When therefore a party sets up such an 
agreement, as it is in derogation of the gen- 
eral law, he is bound to make out in proof 
the agx-eement, and no presumptions of law 
arise in his favor. 

On the whole, if the jury are of opinion 
that the facts of the case prove such an 
agi-eement to consider the cotton as the ex- 
clusive fund of payment; or if they believe 
that the plaintiff had knowledge of facts, 
which ought to have put him on inquiry, or 
which afford a fair presumption of impend- 
ing insolvency, then the vei'dict ought to be 
4FED.CAS. — 53 



for the defendant; otherwise for the plain- 
tiff. 

The jury found a verdict for the plaintiff. 

Immediately after the delivery of the- 
charge, the com-t adjourned, it being late in; 
the evening. One of the jury, through mere- 
simplicity and mistake of his duty, left his- 
fellows, and went immediately to his own. 
home, at the distance of about two miles- 
The others of the jury remained together^, 
and as soon as the mistake was discovered^ 
the absent jxn:or was sent f oi-, and returned 
back in about two hours. The jury thea 
without difficulty agreed on their verdict. 

On the morrow, the jury brought their 
verdict into court, and before it was af- 
firmed the facts were stated, and the juror,, 
on his examination under oath, declared that 
what he had done was by mere mistake; 
that he had not seen or spoken with any 
person on the subject before the jury diu:ing 
his absence; that he went immediately to 
his own family; and as soon as he was ap- 
prised by an officer of his error, he returned . 
to his duty, and he begged the forgiveness 
of the coui-t. The court. ordered the verdict 
to be received and affirmed, subject to all . 
exceptions. 

And now Robbins for the defendant moved- 
to set aside the verdict and for a new trial^ 
on the ground that the verdict was irregular,, 
and that the absence of the juror, which 
he admitted to have" been from ignorance,, 
was so long, as to afford imfavorable infer- 
ences. He said, however, he had no reason 
to suspect management in this case, but he- 
thought it necessary to preserve the purity 
of public justice, that the jury, if exposed! 
to temptation, shoidd not have their verdict 
affirmed. 

Goddard and Burrill, for plaintiff.— The 
m6re absence of the juror is not sufficient to 
set aside the verdict, if there be no presump- 
tion of fraud or management of the party, 
in whose favor the verdict is. The distinc- 
tion is, that if the jury misbehave themselves 
they may be fined, but their verdict is not 
of com-se to be set aside. But if the misbe- 
haviour be caused or aided by the party, in: 
whose favor the verdict is given, then it 
may be. good cause for a new trial- The- 
cases in the books proceed on this distinc- 
tion. 5 Com. Dig. "Pleader," §§ 45, 46; Bac. 
Abr. "Verdict," H; 2 Salk. 645; Trials per, 
Pais, c. 13, p.- 264; 1 Dyer, 55, pi. 8; 2 Dyer,. 
218, pi. 4; 1 Sid. 235. Bai-nes, Notes Cas_ 
225, 441, is directly in point, 

STORY, Circuit Justice. It is admitted 
on aU sides, that the conduct of the jiu-or, in: 
the present case, was through mere sim- 
plicity and ignorance. At first I was strudr 
with the inconvenience of allowing a verdict ■ 
after a separation of the jm-ors; and when: 
opportunity had been given to tamper witlr 
them. And, without doubt, as this is an; 
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application to the discretion of the court, 
the verdict ought to be set aside, unless the 
conduct of the juror be free from unfavor- 
able presumption. I am perfectly satisfied 
■with the verdict in this case: indeed, I do 
not see how it could have been otherwise, 
upon the evidence before the jury; and I 
, should feel great reluctance in setting aside 
a verdict so well founded in law and justice. 
I am glad to be relieved from all doubt by 
authority. The case of St John v. Abbot, 
Barnes, Notes Cas. 441, is directly in point; 
and the distinction assumed by the plaintiff's 
counsel, seems in general well supported. I 
overrule the motion to set aside the verdict. 
Let judgment be entered for the plaintiff. 
Judgment on the verdict. 

[NOTE. If a jury separate after submission 
of the case and before verdict, the verdict shoTiId 
be set aside. Howard v. Cobb, Case No. 6,755. 
Setting aside the verdict for irregularity of the 
jurv is discretionary with the trial court. IT. S. 
V. Gillies, Id. 15,200. It is sufficient if the im- 
partiality of the proceedings might have been 
affected. Johnson v. Root, Id. 7,409; Pool v. 
C, B. & Q. R. Co., 6 Fed. 844. Misbehavior in 
taking refreshments is not an irregularity, un- 
less the refreshments were furnished by^ the 
Ijarty in whose favor the verdict was given. 
Harrison v. Rowan. Case No. 6,142. Neither is 
indulgence in liquor by consent of counsel, un- 
less the indulgence was grossly abused, and 
operated injuriously to the objecting party. U. 
S. V. Gibert, Id. 15,204. Talking about the case 
in violation of a direction forbidding the same 
is punishable. In re ilay, 1 Fed. 737.] 



Case No. 2,201. 

BURRITT V. RENCH et al. 

[4 McLean, 325.]^ 

Circuit Court, D. Ohio. Nov. Term, 1847. 

Principal's Liabiutt for Agent's Act — Lien 
op coxsigxee for auvasces — stoppage in 
Transitu— Carriers — Liability for Loss or 
Damage. 

1. N. P. Iglehart became the agent of the de- 
fendants, who constituted a transportation com- 
pany from Cincinnati, by the canal and lake to 
New York. He afterward associated with him 
liis brother, and the business was done in the 
name of N. P. Iglehart & Co.; Md, that the 
transportation company, having recognized the 
agency of the firm, by correspondence and other- 
wise, are bound by its acts. 

2. The plaintiffs as consignees, having made 
advances to the consignor, have a paramount 
lien upon the goods for the advances. 

[See De "Wolf v. Howland, Case No. 3,852; 
McCobb V. Lindsay, Id. 8,704; :Matthews v. 
Menedger, Id. 9,289; Brander v. Phillips, 16 
Pet. (4111. S.) 121; The Frances, 8 Craneh 
<12 U. S.) 418; Ryberg v. Snell, Case No. 
12,189.] 

3. The consignor has no right to stop them in 
transitu, or to divert them in any manner. 

4. The defendants, as carriers, are bound for 
the safe delivery of the goods, in quantity and 
condition as shipped. 

5. A part of the goods were not delivered, an- 
other part was delivered in a damaged state — 
Jichl, that the defendants were liable to the 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



plaintiffs, to the full value of the goods, in a 
sound state in New York; and that to the ex- 
tent of the advances made, they could recover 
damages on this principle. 

[At law. Action by the survivors of Fran- 
cis Burritt against Rench and others to re- 
cover for loss of and damage to goods de- 
livared to defendants as common carriers. 
The plaintiffs had a verdict, but by consent 
it was set aside, and judgment rendered for 
plaintiffs for a stipulated sum.] 

King and Anderson, for plaintiffs. 

Fox and Walker, for defendants. 

0:?INION OF THE COURT. This action 
is brought to recover damages as consignees, 
against the defendants, who constitute a 
transportation company from Cincinnati to 
Toledo, and thence to New York, on account 
of a shipment of certain articles specified 
in the bill of lading, some of which were not 
delivered, and others were damaged. The 
jury being sworn, the evidence was intro- 
duced. Authority was given by the defend- 
ants to N. P. Iglehart, to receipt for produce 
and freight generally, fi*om Cincinnati to the 
eastern cities, by the way of the Miami canal 
to Toledo, and by Late Erie, or intermediate 
ports, at such rates as he might deem best 
for their interests, and generally to do and 
act for the interest of the lines. The power 
was given to N. P. Iglehart, he doing busi- 
ness at that time on his own account; sub- 
sequently he formed a partnership which 
constituted the firm of N. P. Iglehart and 
Company, who continued to receipt for the 
line, and forward, and who, in their firm 
capacity, corresponded with the owners of 
said line, and to whom all letters from said 
line were addressed. The bill of lading 
specified to Toledo, and to re-ship for New 
York, etc., to be delivered in good order at 
the port of New York, and to Bm-ritt & 
Johnston, at the rate of 22 cents per hundred 
for hemp, and 28 cents per hundred on rope, 
to Toledo. The rates from Toledo to New 
York to be fixed by Cobb & Co., owners of 
the line from Toledo to New York City. 
There were shipped seventy bales of hemp, 
and three hundred coils of rope, signed N. P. 
Iglehart & Co., and dated 2d October, 1845. 
Advertisements were given in evidence by 
the company, stating the terms of ti-anspor- 
tation on the whole line, etc. Thirty-one 
bales of hemp were received, and three hun- 
dred coils of rope. Fifty-five coils of the rope 
were damaged. In November, 1845, such 
hemp was worth $120 per ton; the rope was 
worth from ^Vq to 5% per pound. The hemp 
was injured. The carriers refused to de- 
liver the property until they received pay- 
ment of the freight. In accordance with 
tlie well-established custom in such cases, 
the hemp was sold at auction for $245.95. 
after paying charges, which amounted to 
the sum of $329.45. The damaged rope 
sold for $110, after paying charges. Ad- 
vances were made by the plaintiffs to Sals- 
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■bury, the consignor, which are still unpaid. 
•On the 20th of October, 1845, Cobb & Co. 
•shipped, on account of Salsbury, to the care 
'Of Burritt & Johnston, New York, forty-nine 
bales of the said hemp. On the 15th of May, 
1846, shipped twenty-eight bales of hemp 
-on accoimt of Salsbury, to Everette & Bat- 
tell, by Salsbury's order. ISth July, 1846, 
the transportation company paid to Sals- 
bury, at Buffalo, $100 in full, on compromise 
for damages and delays on hemp, etc. 

Objection is made to the authority of N. P, 
Iglehart & Company, as it appears that the 
written authority wa,s given only to N. P. 
Iglehart; and it is contended, that did not 
authorize Iglehart to associate with him in 
the discharge of the duties of his agency, 
•other persons not known to the defendants, 
aind in whom they coidd have reposed no con- 
fidence: that the duty of receiving and for- 
warding freight, to bind the transportation 
company, must be performed within the 
written power. There would be great force 
in this objection, if the company had not, 
by correspondence and acts, recognized N. 
P. Iglehart & Co., as their agents. This 
having been done by the company, j.s a suffi- 
cient recognition of the agency of Iglehart 
& Company's acts, which are appropriate 
and necessary in the performance of their 
agency. A general recognition of such an 
agency, which leads the public to consider 
them as agents, and to intrust them with 
their property for transportation, is sufficient 
evidence of their authority. ITnder such cir- 
cumstances, it is not to be expected nor 
required that individuals .shall ask the ex- 
bibition of their authority, when it is gen- 
erally known to the public, and recognized 
by the agents of the company. It seems 
that in virtue of the bill of lading, advances 
were made by the consignees, Burritt & 
Johnston. These advances gave them a lien 
■upon the goods, for re-imbursement, and 
vested in them a right paramount to that of 
all others. Even the consignor had no right 
to stop the goods in transitu, or to make 
any disposition of them, whatever. By the 
bill of lading, the property in the goods for 
the purpose above stated, was vested in the 
•consignees. And the defendants, as carriers, 
were responsible for their safe delivery, in 
•quantity and in the same condition as at 
the time of their shipment to the plaintiffs, 
in New York. This, it seems, the defendants 
liave not done. A part of th6 goods appear 
to have been abstracted by the consignor, 
at Toledo; and the remaining part was de- 
livered at New York, a portion of them in 
■a damaged state. It seems that forty-nine 
bales of the hemp, abstracted from the 
freight, in the bill of lading, were shipped 
on account of Salsbury, the consignor, to 
the care of Burritt & Johnston, on the 20th 
of October. But these bales, if received, 
were not received at the time of the first re- 
•ceipt of the goods by the plaintiffs, and it 
is submitted to the jury whether there is 



evidence of their delivery subsequently. On 
the 20th of May, 1846, it appears twenty- 
eight bales of hemp were shipped by Cobb, 
at Toledo, on account of Salsbm-y, to Ever- 
ett & Battell, of Buffalo; and on the 13th 
of July, 1846, it seems Sal.sbiury received 
one himdred dollars on a compromise for 
the loss on the hemp. 

The compromise cannot affect the rights 
of the plaintiffs, Salsbury had no power to 
malce it, against the interests of the con- 
signees. On these facts, the question ari,ses 
—1. Whether the plaintiff can maintain an 
action against the defendants? Of this, I 
suppose, there can be no doubt. He was the 
owner of the goods, by the advance he made, 
and the transfer by the bill of lading against 
the consignor and all others, until he was 
indemnified for the money advanced and 
costs and charges. 2. On what ground shall 
the liability of the defendants rest?' They 
are responsible for the injury done to the 
goods, by a failure in the performance of 
their contract. And the court insti-uct you, 
gentlemen of the jury, to ascertain the value 
of the goods, in a sound state as when 
shipped, at the time of then: delivery to the 
plaintiffs in New York, and in this estimate 
you will include any part of the goods not 
delivered. From this you will deduct the 
gross amoimt for which the goods sold, and 
by deducting this. sum from the estimated 
value of the goods in a sound state, at New 
York, at the time of their delivery, the dif- 
ference will show the damages to which the 
defendants are liable. But this does not 
show the measure of damages which the 
plaintiffs are entitled to recover. Although 
their lien on the goods was paramoimt to 
all others, it was not an absolute property 
in them, but a qualified one, to secure them 
in the advances made. These advances, with 
interest, deducting therefrom the net pro- 
ceeds of the goods sold, will constitute the 
amount which the plaintiffs are entitled to 
recover. And if this amount shall be less 
than the general damages before stated, 
still the recovery of the plaintifl^s can not 
exceed the sum above stated. But if the 
advances and interest shall exceed the value 
of the property in a sound state, the plain- 
tiffs can only recover the amount of general 
damages, leaving to them a recourse against 
the consignor for the residue. It is sup- 
posed, however, that the advances, etc., will 
fall .short of the value of the property in a 
sound state. 

By agreement^ verdict set aside, and judg- 
ment entered for one hundred dollars and 
costs, the plaintiffs retaining the net pro- 
ceeds of the sale, etc. 
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Case No. 2,S0S. 

BUKROUGHS et al. t. UNITED STATES. 

[2 Paine (1856) 569.] ^ 

Circuit Court, D. New York. * 

PiusciPAi/ AND Surety — Rights of Ckeditoe in 
Securities Given Surety — Competency of 
"WiTN'Ess— Bias— Interest. 

1. Where a mortgage is given solely for the 
purpose of indemnifying the mortgagee against 
a bond executed by him as surety, a court of 
chancery will consider such collateral security 
as a trust created for the better protection of 
the debt, and will see that it is applied to the 
purpose intended. 

[See Wiggin v. Dorr, Case No. 17,625; Hamp- 
ton V. Phipps, 108 U. S. 260, 2 Sup. Ct. 
622; Ex parte Morris, Case No. 9,823.] 

2. That a witness has a strong bias in favor 
of a party will not exclude him; such an ob- 
jection not going to his competency but to his 
credibility. 

3. There ought to be a legal fixed interest in 
order to disqualify a witness. The bare possi- 
bility of an action being brought against him, is 
no objection to his competency. There must 
be an actual existing interest at the time; not 
merely one that is expectant or contingent. 

[Bill by the United States against Thomas 
C. Butler and Josiah Sturges to set aside a 
mortgage executed by Butler and wife to 
Sturges to indemnify the latter against a 
bond for the payment of duties, or, by way 
of other relief, to have the benefit of the 
mortgage applied to the use of the complain- 
ant. Sturges answered, setting forth tho 
assignment of the mortgage by him to Oliver 
Stm-ges and Benjamin Eun'oughs, where- 
upon complainant filed a supplemental bill 
against Burroughs as survivor. Replications 
were filed to tho original and supplemental 
bills, proofs were taken and an order of ref- 
erence to a ma&ter was made to take and 
state an account between the defendants 
Butler and Josiah Stm'ges. See U. S. v. 
Stm'ges, Case No. 16,414. The master re- 
jected Sturges as a witness on b-ahalf of the 
defendant Burroughs because of interest, but 
the coui't new decides him to be competent 
to testify in that behalf.] 

THOMPSON, Circuit Justice. This caus^3 
having been referred to a master, to take an 
account between Butler and Sturges (1 
Paine, 525 [U. S v. Sturges, Case No. 16,- 
414]), upon the heai'ing before the master, 
Sturges was offered as a witness for the de- 
fendant. Burroughs, and rejected by the 
master; and whether he was a competent 
witness or not, is the sole question upon the 
present motion. In the report of this case 
[Case No. 16,414] will be seen the grounds 
upon which it was deemed necessary that an 
account should be taktn between Butler and 
Stm'ges. They were th-a only original de- 
fendants. The bill was filed against them 
for the pm-pose of removing the incumbrance 

^ [Reported by Elijah Paine, Jr., Esq.] 
' [The date of this decision cannot be ascer- 
tained with accuracy.] 



of a certain mortgage bearing date the 12th 
of August, 1816, given by Butlor and l;5s 
wife to Sturges, to secure the payment of 
$27,000, -so as to let in a judgment which the 
United "States, some short time thereafle.% 
had recovered against Butler upon a bond 
which he had executed as secm;ity for Min- 
tum & Champlain, for the payment of du- 
ties. A judgment had also b?en recovered 
against Sturges upon the same bond. Th'2 
allegation in the bill is, that although this 
mortgage, upon its face, purports to be for 
securing the payment of $27,000, it was in 
fact given to indemnify Sturges against the 
bond which he had gi"en as surety for Min- 
turn &, Champlain, and for no other purpose, 
Butler, in his answer, denies that the mort- 
gage was given for the purpose of securing- 
Sturges, but alleges that it was executed, 
and recorded, and retained by him for up- 
wards of two years, solely with the view of 
raising money to pay off the judgments upon 
the Minturn & Champlain bond; and he de- 
nies that at the time of executing the mort- 
gage, or at any time since, he was indebted 
to Sturges. Sturges, in his answer, denies 
that the mortgage was given to secure him 
against the Minturn & Champlain bond ex- 
clusively, but that it was also intended to 
secure him for all moneys owing to him by 
Butler, and against all liabilities incurred 
by him for Butler; and alleges, that Butler 
was indebted to him in a large sum of mon- 
ey, and that he had become responsible for 
him as endorser of notes and acceptor of 
bills of exchange to a larg'a amount; and 
Sturges, in his answer, sets up, that being 
indebted to Oliver Sturges and Benjamin 
Burroughs in the sum of $15,000, he, on the 
9th of October, 1821, assigned the said mort- 
gage to them in full and complete satisfae- 
,tion of said debt, and was thereupon re- 
leased by them from the same. The United 
States, upon this disclosm-e, filed a supple- 
mental bill against Bvu:roughs, as survivor 
of Sturges & Burroughs, and calling upon 
him to answer the allegations in the bill, 
and praying to have thnt assignment given 
up and cancelled, so as to enable the United 
States to enforce their judgment against the 
mortgage premises. Burroughs, in his an- 
swer, alleges, that the mortgage was assign- 
ed to him in satisfaction of the debt, which 
was still due and unpaid, except so far as 
it had been paid by the assignment. He de- 
nies any knowledge of the judgments of the 
United States, or that the mortgage was giv- 
en to indemnify Josiah Stm-ges against the 
debt of the United States; and avers, that 
the assignment of the mortgage was execut- 
ed bona fide, to secure ths debt due to Stur- 
ges & Bm-roughs, and for no other purpose. 
In the opinion pronounced in this cause, 
the coturt considered Burroughs, the assignee 
of the mortgage, as standing in the place of 
Sturges, the assignor; and that he took the 
assignment, subject to the same equities it 
wa.s subject to in. the hands of the assignor^ 
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and that the United States claimed only to 
stand in the place of Butler, and to redeem 
•or i-emove this mortgage upon the same 
terms, which he might have done. If the 
iillegation in the hill is established, that the 
mortgage was given solely for the purpose 
•of indemnifying Stm-ges against the bond he 
had executed as sm-ety for Minturn & Cham- 
plain, the United States having a judgment 
•on this bond against Sturges, a court of 
■chancery will consider such collateral securi- 
ty as a trust created for the better protection 
■cf the debt, and will see that it Is applied 
to the purpose intended; but the allegation 
on the other side is, that the mortgage was 
not given solely for this purpose, but as a 
security for all debts due from Butler to 
Stmges, and an indemnity against aU re- 
sponsibilities incurred for him. And if this 
was the purpose for which the mortgage 
was given, the court considered it a legal 
purpose, which must be fulfilled before the 
United States could remove it out of the way 
of the judgment; and the only question now 
is, whether, under this posture of the case, 
Sturges can be examined as a witness for 
Burroughs; and I am unable to discover any 
interest in him which ought to exclude him. 
He may have a strong bias in favor of the 
defendant, but this must go to his credibil- 
ity, and not to his competency.* The recitals 
in the assignment of the mortgage will estop 
Burroughs from setting up any claim against 
Sturges beyond the ?15,000, and there is a 
full and absolute release and discharge of 
this debt. The assignment contains no cove- 
nant upon which Stm'ges could be made re- 
sponsible, if Burroughs shall fail in recov- 
-ering the debt of Butler. The assignee is 
to have and to hold the premises in as full 
and ample manner as the assignor held and 
■enjoyed the same under and by virtue of 
the mortgage, giving power and authority 
to receive the money secured thereby when- 
ever the same should be paid by Butler. 
He only covenants that he had good right 
to assign the mortgage, and that the as- 
signee should hold the same, subject to the 
right of redemption; but there is no cove- 
nant that anything should be recovered or 
received under and by virtue of the mort- 
gage. And with respect to his liability for 
costs, it does not, under the circumstances of 
the case as now appearing, present that cer- 
tain liability, if the decree shall be in favor 
of the complainants, so as to exclude him 
on that ground. The general rule is to look 
for costs to the party beneficially interested 
in the subject-matter of the suit, and that 
party is manifestly Burroughs in this case. 
Had the assignment of the mortgage been 
known to the complainants, Sturges, if made 
a party, would have been a mere nominal 
party; and if circumstances shall hereafter 
appear, in the progress of the cause, which 
shall be deemed sufficient to warrant the 

•^ See note 2 at end of case. 



court in punishing Sturges with costs, this 
ought not to exclude him. There ought to 
be a legal fixed interest, in order to dis- 
qualify a witness. ID Johns, 21. A remote 
or contingent interest affects his ci*edit only. 
5 Johns. 256; 1 Johns. 491. The bare possi- 
bility of an action being brought against the 
witness, is no objection to his competency. 1 
Term R. 163. There must be an actual ex- 
isting interest at the time, to disqualify a 
witness, not merely one that is expectant or 
contingent 4 Term R. 17; 6 Term. R. 157. 
The strict rule, as laid down in the earlier 
cases on this subject, has latterly been very 
much relaxed. It has been found better to 
promote the ends of justice to let the ob- 
jection go to the credit, and not to the com- 
petency of the witness. 

Josiah Sturges is, accordingly, deemed a 
competent witness, and entitled to be exam- 
ined before the master. 

[NOTE 1. Certain compromises were sub- 
sequently made, in pursuance of which the 
premises were sold, and the proceeds applied to 
the judgment. Thereafter complainant filed an- 
other supplemental bill, to which Laird M. H. 
Butler and Jonas Butler, who claimed some in- 
terest by assignment from Thomas C. Butler, 
were made parties, which bill sought to have 
moneys in the receiver's hands also applied to 
the judgment. To this supplemental bill the de- 
fendants Thomas C. and Laird M, H, Butler 
demurred, and the demurrer was overruled. See 
U. S. V. Butler, Case No. 14,696.] 

NOTE 2 [from original report]. The belief of 
a witness that he is interested in the event of 
the suit, or a feeling of honorary obligation to 
the party calling him, it seems, is no objection 
to his competency, if in fact he has no legal or 
equitable interest in the event of the suit. Stall 
V. Catskill Bank, 18 Wend. 466; Gilpin v. Vin- 
cent, 9 Johns. 219; Stockham v. Jones, 10 Johns. 
21; Moore v, Hitchcock, 4 Wend. 292; Frost v. 
Hill, 3 Wend. 386; Watson v. Smith, 13 Wend. 
51. A person is not incompetent as a witness 
because he believes himself interested in the 
event of the suit; the court and not the person 
called as a witness must decide upon his com- 
petency. Objections arising from a supposed 
moral or honorary obligation, go merely to the 
credibility of the witness. Commercial Bank of 
Albany v. Hughes, 17 Wend. 94. The general 
rule as to the competency of a witness, although 
there may be some technical exceptions, is that 
if the witness will not gain or lose by the event 
of the cause, or if the verdict cannot be given 
in evidence for or against him in another suit, 
the objection goes to his credit only, and not to 
his competency. Id., 14 Johns. 81. The gen- 
eral rule is, that if a witness cannot gain or 
lose by the event of a suit, or if the verdict can- 
not be given in evidence for or against him, in 
another suit, the objection goes to his credit, 
and not to his competency, van Nuys v. Ter- 
hune, 3 Johns. Cas. 82; Case v. Reeve, 14 Johns. 
79. An interest in the question only does not 
disqualify a witness, but the objection goes to 
his credit only. Id. It was held, that if the ef- 
fect of the testimony of a witness he to create 
or increase a fund in which he will be entitled 
to participate he is incompetent. Phoenix v. 
Assignees of Ingraham, 5 Johns. 413; Peyton v. 
Hallett, 1 Caines, ;-*fi4: Stewart v. Kip, 5 Johns. 
256; Ten Eyck v. Bill, 5 Wend. 55. The com- 
petency of a witness on the score of interest 
must be shown to be certain; it may not be 
presumed from circumstances; when the effect 
of his testimony will be to increase, create or 
prevent the diminution of a fund in which he 
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is entitled to share, and without which his claim 
may be lost in whole or in part, the interest is 
direct and certain, and such witness may not 
testify. But if the fund actually exist, and will 
continue whatever the event of the suit, a wit- 
ness called to protect or increase it, is com- 
petent, unless it appear that the fund as it is, 
is not enough to meet the charges on it. 
Duel T. Fisher, 4 Denio, 515. A remote or con- 
tingent interest goes only to the credit of the 
witness, not to his competency. Stewart v. 
ICip, 5 Johns. 256. A person interested in the 
event is competent, when called on to give evi- 
dence contrary to his interest. Jackson v. 
Vredenbergh, 1 Johns. 159. If a witness stands 
in that situation, that which way soever the suit 
may terminate, he will be equally liable, and 
to the same extent, to the losing party, he is ad- 
missible. jMarquand v. Webb, 16 Johns. 89. In 
an action brought by an operative, under the 
city of New York lien law against the owner of 
a building, the builder cannot be a witness, be- 
ing interested. And his incompetency cannot 
be removed by a release. Miner v. Hoyt, 4 
Hill, 193. The necessity which authorizes the 
calling of an interested witness must be gen- 
eral in its nature, embracing a large and definite 
class of eases, and such as arises in the natural 
and usual course of human affairs. A teller in 
a bank comes within the rule, and is a compe- 
tent witness for the bank, although he has given 
a bond with sureties for the correct discharge 
of his duties. U. S. Bank v. Stearns, 15 Wend. 
314. Where, on a trial of a cause in assumpsit 
on a promissory note against several defendants, 
the jury were instructed to pass upon the lia- 
bility of one of the defendants, and a verdict 
was rendered in his favor, he is not a competent 
witness in favor of his co-defendants. Gris- 
wold V. Sedgwick, 1 Wend. 126. If an action 
though in form ex delicto, is, in fact, founded 
on a joint contract of the defendants, and a per- 
son offered by them as a witness (e. g. case 
against common carriers), the rule that joint 
tort feasors are not liable to contribute, does 
not apply, and the witness is incompetent. 
Curtis V. Jlonteith, 1 Hill, 356. The rule that 
a release by one of several joint creditors, dis- 
charges the debtor as to all, does not apply to 
releases by partners, inter se. Id. Where the 
fact to be proved by a witness is favorable to 
the party who calls him, and the witness will 
derive a certain advantage from establishing the 
fact in the way proposed, he cannot be heard, 
whether the benefit be great or small. Mar- 
quand v. Webb, 16 Johns. 89. Where a defend- 
ant in ejectment sets up as a defence that he 
was not in possession when the declaration was 
served, his lessee is not a competent witness to 
the fact, 'as he has an interest both in the ques- 
tion and in the event. Van Den Bergh v. 
Trusdell, 12 Johns. 246. In ejectment for 
dower, the defendant offered B., his landlord, as 
a witness, and it appeared that B. had leased 
to the defendant for years, with a covenant for 
quiet enjoyment; and that B.'s title was a lease 
in fee from V., containing a like covenant, and 
reserving rent and a quarter sale; held, that 
B. was incompetent, notwithstanding V.'s cove- 
nant to him, his interest preponderating in favor 
of his tenant. Moak v. Johnson, 1 Hill, 99. 
The possession of the tenant being that of the 
landlord; in ejectment against the former, the 
latter is, in general, incompetent as a witness 
for him. Id. The witness' interest, in order to 
exclude him, must not have arisen after the 
fact to which he is called to testify happened, 
and by his own act, without the inference or 
consent of the party by whom he is called. 
Jackson v. Kumsey, 8 Johns. Cas. 234. Where a 
witness is interested in any part of the demand 
of the plaintiff, he cannot be admitted to testify 
as to another part. Gage v. Stewart, 4 Johns. 
293. If a person whose lands are bound by a 
judgment, execute a deed with warranty of the 
same lands, and they are afterwards sold un- 
der a fi. fa. on that judgment, in an action be- 



tween the vendee and the purchaser at the 
sheriff's sale, he is an incompetent witness to 
invalidate the judgment. Swift t. Dean, 6 
Johns. 523. The vendor of a chattel is not a 
competent witness in an action against the ven- 
dee for taking it away, for he is bound to war- 
rant the title. Heermance v. Vernoy, 6 Johns. 
5. Where a witness has a direct interest, how- 
ever small, in the event of a cause, he cannot 
be admitted to testify in any respect in favor of 
such interest. Butler v. Warren, 11 Johns. 57. 
See Marquand v. Webb, 16 Johns. 89. If a 
person has given a bond of indemnity to the 
plaintiff against the costs of the suit, he is an 
incompetent witness for the plaintiff, as to any 
point arising on the trial of the cause — such as 
the service of a notice on the defendant to pro- 
duce certain papers at the trial. Id. A witness 
holding an order from a party, or his agent, to 
pay him a certain sum, in an action in which 
the drawer is plaintiff, is interested in the event 
of the cause, although the agent has not ac- 
cepted the order, and the plaintiff is at all 
events responsible to the witness for the amount. 
Peyton v. Hallett, 1 Gaines, 364. "UTiere a wit- 
ness, in any stage of a cause, in law or equity^ 
discovers himself to be interested, his testimony 
may be rejected. Swift v. Dean, 6 Johns. 523. 
See Hosack's Ex*rs v. Rogers, 25 Wend. 313. 
An inhabitant of a place is incompetent to prove 
a common right of fishery in all the inhabitants 
of that place. Jacobson v. Fountain, 2 Johns. 
170. But such an inhabitant is a competent 
witness for the party denying the right. Id. A 
release by such inhabitant, either to the op- 
posite party in the suit, or to another person, of 
his right to the fishery, is inoperative, and will 
not restore his competency. Id. A. gave a 
deed with warranty to B., and afterward, by 
another deed with warranty, conveyed land ad- 
joining to C; in an action, in which the ques- 
tion was, whether the bonds of the land granted 
to B. did' not extend so as to include the prem- 
ises granted to C, A. is not a competent wit- 
ness as to the boundaries, for he is interested 
to support O.'s title. Jackson v. Hallenback, 2 
Johns. 394. If the interest of the witness arises 
after the fact to which he is called to testify 
happened, and the interest arises from his own. 
act, without the privity or consent of the party 
calling him, such an interest will not destroy 
his competency. Jackson v. Rumsey, 3 Johns. 
Cas. 234. An interested person and even a 
party are competent to prove the death of a 
subscribing witness to a lease, in order to ad- 
mit of secondary evidence. Jackson v. Davis, 5 
Cow. 123. It seems that the reason why inter- 
est in the witness is no objection in such a case 
is, because the evidence is addressed to the 
court. Id.; 16 Johns. 193; 20 Johns. 144, If a 
witness will not gain or lose by the event of a 
cause, or if the verdict cannot be given in evi- 
dence for or against him in another suit, the ob- 
jection goes to his credit only, and not to his 
competency. Van Nuys v. Terhune, 3 Johns. 
Cas. 82. An interest in a cause to exclude a 
witness must be direct and certain, not contin- 
gent; when, therefore, a witness had the promise 
of an order for the amount in controversy when 
recovered, such promise was held not to render 
him incompetent. Tea Eyck v. Bill, 5 Wend. 
55; Cutler v. Rathbuu, 3 Hill, 577. M. bought 
goods representing himself to be acting as the 
agent of B., and signed a note for the price in 
B.'s name. The goods were afterwards seized 
by a sheriff in virtue of a fi. fa. against M.; 
whereupon the vendor brought replevin for them 
against the sheriff, alleging that B. never au- 
thorized the purchase, and that M. had ob- 
tained them by fraud. Held, that B. was a 
competent witness for the vendor, though, at the 
time he was called, the testimony showed him 
prima facie liable as the purchaser. Cutler v, 
Rathbun, 3 Hill, 577. A transfer by a stock- 
holder of his stock in an incorporated or joint 
stock company, passes his interest to the pur- 
chaser, although the transfer be not conforma- 
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ble to the by-laws of this company. And after 
such transfer, the former owner is a competent 
witness for the defendants in an action against 
the company. Gilbert v. Manchester Iron Co., 

11 Wend. 627. A party having no fixed legal 
interest in the event of a cause, is a competent 
witness, although he declares himself bound, in 
honor, to share in the loss which may be secured 
by the party calling him. ^loore v. Hitchcock, 
4 "Wend. 293. If a witness be called, and he de- 
dares himself interested on the side of the party 
who calls him, and this interest be so circum- 
stanced that he cannot be released by the party 
calling him, and he will run the risk of the bias 
on the mind of the witness, then he ought to be 
sworn. Trustees of Lansingburgh v. Williard, 
8 Johns. 428. But where a witness has in fact 
no legal interest in the event, and does not think 
himself legally interested in the event, but feels 
himself legally obligated in honor to share in 
the loss, if any, in such case it has been decided 
that he is competent and ought to be sworn. 
Gilpin V. Vincent, 9 Johns. 220. So, where the 
question was as to competency of the wit- 
ness ■ Hurd. He was a plaintiff in the judg- 
ment, by virtue of which the property in ques- 
tion was sold; he did not agree to indemnify the 
officer, but his co-pIaintifE did, and he felt him- 
self bound in honor to contribute to the indem- 
nity of the sheriff. He was called to support the 
regularity of the sheriff's sale. If it * was 
irregular, the sheriff was a trespasser, and 
might be made liable as such. The sheriff had 
his remedy against B., and the witness thought 
himself bound in honor (but not legally) to share 
the loss with B.; held, that he was, within the 
rules of the cases cited above, a competent wit- 
ness, and should have been sworn. He had no 
fixed interest in the event of the suit. Moore 
V. Hitchcock, 4 Wend. 292. A debtor whose 
title to lands acquired under a judgment and 
execution against him is sought to be recovered 
by a purchaser, is interested, and not a compe- 
tent witness for such purchaser, in an action 
brought for the recovery of lands. Jackson v. 
Peek, 4 Wend. 300. A party in possession of 
lands is a competent witness for a plaintiff in an 
action involving the title of such lands, although 
he admit that he should prefer that the plain- 
tiff might succeed, hoping to purchase from him 
on better terms than from the defendant; the 
objection is to his credibility. Jackson t. Leek, 

12 Wend. 103. A mere request to a party to 
become the surety of a third person in respect 
to the costs of a suit, without an offer to in- 
demnify against risk, is enough to render the 
t>erson making such request an incompetent wit- 
ness, if such suretyship be assumed. Mulheran 
V. Gillespie, 12 Wend. 349. Where a judge at a 
trial receives the testimony of a witness, who 
is objected to as incompetent, upon the facts 
already proved, reserving the question of com- 
petency, the testimony of the witness . thus 
sworn, de bene esse, is not to have any weight 
in determining his competency; but this must be 
referred exclusively to the other evidence given 
in the course of the trial. Mott v. Hicks, 1 
Cow. 514. In an action against two defendants 
one dies after the suit is commenced; held, that 
the son of the deceased party was not compe- 
tent to become a witness, although the death of 
the father was not suggested on the record; the 
fact being proved, the incompetency of the wit- 
ness was established. Shepard v. Ward, 8 
Wend. 542. The inclination in our courts has 
been "to confine the question of interest within 
strict and precise boundaries, and to let obliga- 
tions go more to the credit than to the compe- 
tency of witnesses." Beebe t. Bank of New 
York, 1 Johns. 577; LIcDonald v. Neilson, 2 
Cow. 189. T£ a witness stands in that situation, 
that which way soever the suit may, terminate, 
he will be equally liable, and to the same extent, 
to the losing party, he is admissible. Marquand 
V. Webb, 16 Johns. 89. Where a witness is in- 
terested against the party calling him, he is 
competent. Hurd v. West, 7 Cow. 752. Where 



a witness shows his interest on his voir dire 
arising under a sealed instrument, and by parol 
shows it at the same time discharged, he is a 
good witness. Fanning v, Myers, Anth. N. P. 
65. Where the interest is strictly formal, and 
the witness cannot be benefited or injured by 
the course of the cause, he is competent. Main 
V. Newson, Anth. N. P. 18, n. a. It cannot be- 
necessary for a party to call a witness who is 
interested against him; but if he elects to call 
such a witness, it is an admission of his cred- 
ibility, and the other party may examine himj 
generally. Varick t. Jafckson, 2 Wend. 166- 
It is the constant practice of the court of chan- 
cery, where suits are brought for distinct causes 
of action, in which a witness may be interested 
in one part of the controversy only, to permit the 
person to be examined as to that part of the 
controversy in which he has no interest. Id. 
In such a case, in a court of common law, such 
court probably would permit him to be sworn 
specially, on the application of the party who 
could not call him as a witness generally. Id- 
Thus, where the defendants in an ejectment suit 
having called P. to testify in relation to matters 
in which they knew his interest was against 
them; held, that they were precluded from ob- 
jecting to his examination by the other party. 
Id. P. was directly interested to have the 
lessors of the plaintiff recover, and therefore 
could not originally have been called by them as 
a witness; but being called and examined by the 
other party as to a particular fact, the court 
decided he might be examined by the plaintiff's 
counsel generally. Id. 
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Case No. 2,303. 

BURROW V. DICKSON. 
[Brunner, Col. Cas. 101; ^ 1 Overt. 366.1 

Circuit Court, D. Tennessee, 1808. 

Pleadixg — Fkivolous Pleas — Vauiaxce. 

A plea in abatement for variance, in that the- 

writ did not state citizenship of the parties, 

whereas the declaration did, held frivolous and 

stricken out on motion. 

At law. Plea in abatement for a variance 
between the writ and dedai'ation. The writ 
did not state the citizenship of the plaintiff 
nor defendant, bnt the declaration did, and 
this was the variance set out in the plea. 
[Plaintiff's motion to strike out the plea 
granted.] 

Mr. Overton, for plaintiff, moved that this 
plea might be stricken ont, as being- frivo- 
lous. It is not necessary that the writ 
should state citizenship; It is sufficient if it 
be inserted in the declaration. The writ 
makes no part of the record after the deter- 
mination of the suit; and if the K. B. prac- 
tice is to prevail here, as stated in 1 Cranch 
[5 U. S.] xvi., rule 7,* it is tuiimportant 

* [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 

- [Rule 7 of the supreme court of the United 
states, referred to in the text, was announced 
August 8, 1791, and is as follows: "The chief 
justice, in answer to the motion of the attorney 
general, made yesterday, informs him and the 
bar that this court consider the practice of the 
courts of king's bench, and of chancery, in 
England, as affording outlines for the practice 
of this court; and that they will, from time to 
time, make such alterations therein as circum- 
stances may render necessary."] 
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Tvhetlier there ^vas any original writ in tliis 
case or not. In tlie K. B. if tlie defendant 
he in custody of tlie marshal on any other 
account he may be declared a.jjainst, as be- 
ing in custody. 1 Tidd. Pr. 403, 5S3, G23^ 
5 Term R. 402; 1 Sti-ange. 1232; 1 Com. Dig. 
Tjy Kyd. 56; D. 7. The act of congress 
■which erects this com-t gives it power to 
make all necessary rules and orders prepara- 
tory to the trial, or determination of the 
•cause. If a sham plea, or one decidedly 
frirolous, should ai-rest the progress of this 
court, the powers conferred would be ren- 
■dered ineiScient, and as delay is too fre- 
quently the object with defendants, six, if 
not twelve, months' delay would arise in 
tilmost every case by a reference to the cir- 
cuit judge. See 3 Johns. 541; 2 Caines, 56;. 
4? Caines, 97, 129, 368; Golem. & 0. Gas. 1, 
80, 416; 10 East, 237. This could never 
Tiave been the intention of the act; dispatch 
was its object, and the court will put such 
a consti-uction upon it as will avoid a delay 
of justice, as well as efCectuate the design of 
the legislature. In England a plea in abate- 
ment cannot be put in after a general impar- 
lance, which is equivalent to a continuance. 
5 Bae. Abr. 352; C. Guil. Ed. Barnes, 345. 
This plea ought to have been put in at the 
first rule day after filing the declaration; 
otherwise it cannot be done. In the state 
coxxrts the pleadings are made up in court. 
Three days are aEowed to plead after the 
declaration filed; and if a defendant omit 
to plead in abatement witliin the three days 
he cannot do it afterwards. This of Itself 
is sufficient to authorize a rejection of the 
plea, if it were good; the plea, however, is 
manifestly frivolous. There is no variance; 
the declai'atlon being an amplification of the 
wi'it it is not Inconsistent, nor does it vary, 
but enlai-ges it. It is the usual form. 1 
Owill. Bac. Abr. tit. "Courts," D 4, pp. 105, 
106. This authority expressly states that 
in com*ts of limited jm-isdiction as this Is, it 
is not only necessary to state in the declara- 
tion the facts which are necessary to give 
the court jvu'isdiction, but to prove them on 
trial. In this view of the subject, which is 
Relieved to be a correct one, a plea in abate- 
ment respecting the jm-isdiction of the court 
xiever can with propriety obtain, or at least 
Ihere can be no absolute necessity for it. If 
the necessary citizenship of the parties 
should not appear by averment in the decla- 
ration, the defendant may demur. But if 
lie should not, the court cannot try the cause 
for want of jurisdiction, which must appear 
from the pleadings; and if citizenship were 
alleged, if not proved on the part of the 
plaintiff on the trial, or admitted either tac- 
itly or expressly, the com't would always 
•direct the jury to find for the defendant. 1 
Bac. Abr. 106; 1 Bin. 142. It is sufficient 
^fter ti'ial and judgment, if citizenship ap- 
pear in any part of the record. [W^ood v. 
Wagnon] 2 Cranch [6 U. S.] 9; [Knox v. 
Summers] 3 Cranch [7 IT. S.] 496; [Bingham 



j V. Cabot] a Ball. [3 U. S.] 382; 4 Term R. 
520. This plea might have been considered 
as a mere nullity, and judgment by default 
taken. But the plaintiff had his election to 
move the coml as he has done. 

"Whiteside, for defendant. 

McNAIRY, District Judge, ordered the 
plea to be sti'uck out. 



BTJRROWES, The R. "W. See Case No. 12,- 
180. 



Case No. 3,204. 

' In re BURROWS- 
[7 Biss. 526; 5 N. Y. Wkly. Dig. 137; 6 Am. 
Law Ree. 203; 1 Tex. Law J. 41; 23 Int. 
Rev. Rec. 362; 5 Cent. Law J. 241.] '■ 

District Court, D. Indiana. Aug., 1877, 

FrAUUCLEST CuxT^EU Mo.iTG.IGE. 

1. A chattel mortgage given to secure a debt 
and also covering other property, which is used 
by the mortgagor as his own and for his own 
benefit, is fraudulent against creditors, and the 
instrument is void, 

2. A mortgage given in part to defraud cred- 
itors is void altogether. 

[Cited in Re Kirkbride, Case No. 7,839.] 
[See note at end of case.] 

In bankruptcy. On the 9th of March, 1876, 
Asa W. Bm-rows, a confectioner, executed 
a chattel mortgage on his stock in trade, fix- 
tm-es, furniture, and utensils, to secure to 
William T. Gibson the payment of certain 
promissory notes. On the 2Sth of February, 
1876, the Aetna Insurance Company brought 
suit in the circuit court of the United States 
for this district, against Burrows, to recover 
possession of certain premises, and for un- 
paid rent; and on the 25th of March the 
insurance company obtained judgment for 
possession of the premises, and $700 for 
their use and occupation. On the 28th of 
March, an execution was issued and placed 
in the hands of the marshal, and on the 
30th was levied on the stock then on hand, 
and the fixtures, furniture, and utensils de- 
scribed in the mortgage. On the 10th of 
April Burrows was adjudged a bankrupt on 
his own petition. Afterwai'ds, by agree- 
ment of Gibson and the insurance company, 
the property in dispute was delivered to 
Burrows' assignee to be sold, whatever liens 
said claimants had being ti-ansferred to the 
fvmd to be derived from said sale. The as- 
signee sold the property for $1,000, subject to 
a mortgage held by the purchaser. Both 
Gibson and the insm-ance company claim this 
sum; the former by virtue of the lien of his 
mortgage, the latter by vh-tue of the lien of 
its execution and levy. [The court ordered 
that the fund be applied to the execution.] 

Porter, Fishback & Porter, for insurance 
company. 



^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 23 Int. Rev. Rec. 
302, only contains a partial report.] 
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Cbapman & Hammond, for mortgagee. 

6RESBLA.M, District Judge. The insm-ance 
■company insists tliat, altliougti on its face 
tliere was no objection to tlie mortgage, yet 
it was void, because tliere was a verbal agree- 
ment between Gibson and Burrows that tlie 
latter should continue his business Just as 
he had done before, disposing of the mort- 
gaged property for his own benefit This 
was denied by Gibson, and the special mas^ 
-ter to whom this qxiestion of fact was re- 
ferred, reported that the mortgaged property 
consisted of the stocl:, fixtm*es, fm-niture, 
etc., of Burrows' confectionery store; that 
with the knowledge and conselit of Gibson, 
Burrows continued his business, just as it 
had been carried on before the execution of 
the mortgage, using the proceeds of the sales 
as his own, and tbat this agreement extend- 
ed to the stock on hand only, and not to the 
fixtures, furniture, utensils, or any other 
property described in the mortgage. The 
master finrther reported that the value of 
the stock on hand at the time the mortgage 
was executed, compared with the fixtures, 
furniture, etc., was small, but what the pro- 
portion was he did not find. 

It is insisted by the insurance company 
that the agreement that Burrows should con- 
tinue to carry on the business, buying and 
selling in the usual way, and using the pro- 
ceeds of the stock as his own, rendered the 
entire mortgage void; whUe, on the other 
hand, it is contended by Gibson that the 
agreement vitiated the mortgage so far only 
as the stock on hand was concerned. 

A creditor has a right to take a mortgage 
from his debtor, if he can get it, to secure 
his own debt. More than that he is not al- 
lowed to do. If the mortgagee, not satisfied 
with getting security for liis own debt, goes 
farther and agrees that the mortgage shall 
cover certain other property, which shaU be 
used by the mortgagor as his own and for 
his own benefit, a fraud is committed against 
other creditors, and the entire instrument is 
void. Such an agreement necessarily hinders 
and delays other creditors. It will not do 
for the mortgagee in this case to say that so 
far as the fixtures, furnitm-e and utensils 
were concerned, there was no evidence of an 
Intent that they should be protected by the 
■mortgage for the benefit of the mortgagor. 
It is enough that the object of the parties in 
part was to do what amoimts to a fi*aud on 
■other creditors. That unlawful design, con- 
fined as it was to only part of the property, 
was sufficient to render the mortgage void 
in its entire extent. Entire good faith is 
necessary to uphold such instruments, and 
it cannot be said the parties have dealt fah*- 
ly, when their design, as to part of the prop- 
erty described in the mortgage, was to pro- 
tect it in the hands of the mortgagor from 
levy and sale by other creditors. Russel v. 
Winne, 37 N. T. 591; Thomas, Mortg. 487. 

It is therefore ordered that the fund be 



applied to the payment of the execution of 
the Aetna Insurance Company, and an or- 
der will be made for payment of costs by 
Gibson. 

^. [The above decision is sustained by Her- 
man in his recent work on Chattel Mortgages, 
in which he says: "And if by reason of a 
fraudulent intent as to part, as where a 
stock of goods and buildings are mortgaged 
together, and the mortgagor is allowed to 
sell for his own use and benefit the stock of 
goods, the mortgage, being fraudulent as to 
the goods, is fraudulent as to all the property 
therein described." See Denny v. Dana, 2 
Gush. 160; Young v. Pate, 4 Yerg. 164, and 
other authorities mentioned in note. 

[We know of no case reported in this state 
involving exactly the same points as the one 
above as to holding the whole mortgage void 
because a portion of the goods mortgaged 
was permitted to be held by the mortgagor 
and the proceeds thereof to be by him used 
as he saw fit; therefore, fraudulent per se, 
while if the mortgage had been on the fix- 
tm'es alone it would, of course, have been 
valid. The last case reported involving this 
general subject, being that of Kleine v. Kat- 
zenbergei-, 20 Ohio St. 110, in which the 
mortgage contained the stipulation "that the 
mortgagees were to retain possession of the 
goods (a stock of clothing) on default of 
payment, or any attempt to sell (except in 
the usual retail way, and that he will then 
pay over the money received therefor to the 
mortgagees as the goods are sold"), etc. 

[The majority of the court (Judges Brink- 
erhoff and "Welsch dissenting) decided that 
the mortgagor was simply the agent of the 
mortgagees to sell the goods, and in thus 
selling the goods for their benefit was not 
necessarily in fraud of the rights of other 
ci'editors, and that such an arrangement 
raises only a question of good faith to be de- 
termmed by the jury in the light of all the 
evidence, and is not per se fraudulent. Cit- 
ing Ford V. WiUiams, 24 N. Y. 359; MiUer 
V. Lockwood, 32 N. Y. 293; 1 Pars. Cont. 
571. 

[The law being, it seems, well settled that 
where the mortgagor is permitted to retain 
possession of the goods and sells them in 
the usual retail way for his own benefit, the 
act is fraudulent per se, and the mortgage 
as against other ci'editors is void. This was 
admitted to be the settled law of the state 
by the able attorneys, Messrs. Long & Kra- 
mer, who were the counsel for plaintifiE in 
the case in 20 Ohio St. above referred to, 
and we think in this they were correct.] * 

NOTE [from original report]. As to invalid 
and fraudulent chattel mortgages consult also: 
In re Forbes [Case No. 4,922] ; Moore v. Young 
DCd. 9,782]; In re Stephens [Id. 13,365]; In re 
Eldridge [Id, 4,330]; Harvey v. Crane [Id, 6,- 
178]; Bowen v. Clark [Id. 1,721]. 

[NOTE. The question as to the validity of a 
mortgage of stock in trade, where the mortgagor 

^ [From G Am. Law Ree, 203.] 
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remains in possession and transacts business in 
the ordinary mode, has been the occasion of a 
gieat deal of discussion. As stated in the su- 
prtme court by Mr. Justice Davis in Robinson 
V. Elliott, 22 Wall. (89 TJ. S.) 513, "the cases 
cannot be reconciled by any process of reasoning 
or on any principle of law." The court in this 
case adopted the doctrine of Twyne's Case, to 
Tvit, that such a mortgage is fraudulent as to 
creditors. Subsequent decisions of that court, 
however, are to the effect that such a mortgage 
is not absolutely void or fraudulent as a matter 
of law. People's Sav. Bank v. Bates, 120 U. S. 
556, 7 Sup. Ct. 679; Btheridge v. Sperry, 139 IT. 
S. 260, 11 Sup. Ct. 565, affirming 63 Iowa, 543, 
19 N. W. 657. 

IThe inferior federal courts have generally fol- 
lowed the statutory constructions of the courts 
of last resort of the states. Eindskopf v. 
Vaughan, 40 Fed. 394; Mitchell v. Winslow, 
Case No. 9,673; Johnson v. Patterson, Id. 7,403. 
And see Morse v. Riblet, 22 Fed. 501; "Wells v. 
Langbein, 20 Fed. 185; ilaish v. Bird, 22 Fed. 
ISO; ECills V. Stockwell & Darragh Furniture 
Co., 23 Fed. 432. In bankruptcy proceedings, 
mortgages of this character have been usually 
regarded as fraudulent per se. Smith v. Mc- 
Lean, Case No. 13,074; In re Forbes, Id. 4,922; 
In re Bloom, Id. 1;557; In re Kahley, Id. 7,593; 
In re Morrill, Id. 9,821; Smith v. Ely, Id. 13,044; 
In re Manly, Id. 9,031; In re Perrin, Id. 10,995; 
McLean v. Lafayette Bank, Id. 8,888; Bowen v. 
Clark, Id. 1,721; In re Cottrell, Id. 2,389; In re 
Burrows, Id. 2,204; Catlin v. Currier, Id. 2,518; 
In re Kirkbride, Id. 7,839; Crooks v. Stuart, 7 
Fed. 800; Smith v. Kenney, 1 Mackey, 12; Fos 
V. Davidson, Id, 102. 

[The doctrine held by the courts of the sev- 
eral states is illustrated by a few of the later 
decisions. Thus, m the following states it is 
held that a chattel mortgage of merchandise, 
leaving the mortgagor in possession with power 
of sale, is fraudulent, as a matter of law, as to 
third parties: California: See Civ. Code Cal. 
§ 2955; 3 Hitt. Code, p. 239. Colorado: City 
Nat. Bank v. Goodrich, 3 Colo. 139; Brasher v. 
Christophe, 10 Colo. 284, 15 Pae. 403; Harbi- 
son V. Tufts, 1 Colo. App. 140, 27 Pac. 1014; 
Wilson V. Voight, 9 Colo. 614, 13 Pac. 726. 
Connecticut: Bishop v. Warner, 19 Conn. 460; 
Lewis V. iSIcCabe, 49 Conn. 141. Idaho: See 
Lewiston Nat. Bank v. Martin, 2 Idaho, 700, 23 
Pac. 920; and see Lyon v. Council Bluffs Sav. 
Bank, 29 Fed. 566. Illinois: Greenebaum v. 
Wheeler, 90 111. 296; Dunning v. Mead, Id. 376; 
Huschle V. Morris, 131 111. 587, 23 N. E. 643; 
William Deering & Co. v. Washburn, 141 Bl. 
153, 29 N. E. 558; and see Goodheart v. John- 
son, 88 111. 58. Chattel mortgages are not rec- 
ognized in Louisiana: Delop v. Windsor, 26 
La. Ann. 185; Rev. Code, § 3289. iMarylaud: 
See Price v. Pitzer, 44 Md. 521; Butler v. 
Eahm, 46 Md. 541; Hudson v. Warner, 2 Har. 
& G. 415; Triebert v. Burgess, 11 Md. 452. 
Minnesota: Braley v. Byrnes, 25 Minn. 297; 
Horton v. Williams, 21 Minn. 187; Stein v. 
Munch, 24 Jlinn. 390; First Nat Bank v. An- 
derson, Id, 435;' Mann v. Flower, 25 Minn. 500; 
Gallagher v. Rosenfield, 47 Minn. 507, 50 N. 
W. 696; Bannon v. Bowler, 34 Minn. 418, 26 
N. W. 237. Missouri: Hisey v. Goodwin, 90 
Mo. 366, 2 S. W. 566; HubbeU v. Allen, 90 Mo. 
574, 3 S. W. 22; Bullene v. Barrett, 87 Mo. 
186; White v. Graves, 68 Mo. 218: Weber v. 
Armstrong, 70 jMo. 217; Lodge v. Samuels, 50 
Mo. 204; France v. Thomas, 86 Mo. 80. Mon- 
tana: Leopold V. Silverman, 7 Mont. 266, 16 
Pac. 580; Rocheleau v. Boyle, 11 Mont. 451, 28 
Pac. 872; Schwab v. Owens, 10 Mont. 381, 25 
Pac. 1049. Nevada: Wilson v. Hill, 17 Nev. 
401, 30 Pac. 1076; Gray v, Sullivan, 10 Nev. 
416; Lawrence v. Burnham, 4 Nev. 361; In re 
MorrUl, 2 Sawy. 356, 8 N. B. R. 117, Case No. 
9,821. See Comp. Laws Nev. 1873, § 294. 
New Mexico: Speigelberg v. Hersch, 3 N. M. 
185, 4 Pac. 705. New York: In this state the 
decisions are very conflicting. See Southard v. 



Benner, 72 N. T. 424; Potts v. Hart, 99 N. Y. 
168, 1 N. E. 605; Hangen v. Hachemeister, 114 
N. Y. 566, 21 N. B. 1046; Brewing Co. v. 
Hart, 48 Hun, 393, 1 N. Y. Supp. 388; Brack- 
ett V. Harvey, 91 N. Y. 214; Thompson v. Ful- 
ler, 54 Hun, 639, 8 N. Y. Supp. 62; Hincks v. 
Field, 60 Hun, 576, 14 N. Y. Supp. 247; Ha- 
vens V. Exstein, 56 Hun, 643, 9 N. Y. Supp. 
605; Id., 5 N. Y. Supp. 735; Simis v. Hodge, 
50 Hun, 410, 3 N. Y. Supp. 228. North Caro- 
lina: Cheatham v. Hawkins, 76 N. C. 335, 80- 
N. a 161; Holmes v. Marshall, 78 N. C. 262; 
Kreth v. Rogers, 101 N. C. 263, 7 S. E. 682- 
Queen v. Wernwag, 97 N. C. 383, 2 S. E. 657. 
See Weill v. First Nat. Bank, 106 N. C. 1, 11 
S. E. 277. North Dakota: First Nat. Bank v. 
Comfort, 28 N. W. 855; but see Reichert v. 
Simons, 6 Dak. 239, 42 N. W. 657; McKay v. 
Shotwell, 6 Dak. 124, 50 N, W. 622. Oregon: 
Aiken v. Paseall, 19 Or. 493, 24 Pac. 1039; Bre- 
mer V. Fleckenstein, 9 Or. 266; Orton v. Or- 
ton, 7 Or. 478; Jacobs v. McCalley, 8 Or. 124; 
Jacobs V. Ervin, 9 Or. 52. Pennsylvania: Clow 
V. Woods, 5 Serg. & R. 279; Carpenter v. May- 
er, 5 Watts, 483. See Hower v. Geesaman, 17 
Serg. & R. 251; Bentz v. Rockey, 69 Pa. St. 71; 
McKibbin v. Martin, 64 Pa. St. 352. Tennes- 
see: Tennessee Nat. Bank v. Ebbert, 9 Heisk. 
153; Doyle v. Smith, 1 Cold. 15; Sommerville 
V. Horton, 4 Yerg. 540; Simpson v. Slitehell, 
8 Yerg. 416. Texas: Peiser v. Peticolas, 50 
Tex. 638; and see Crow v. Red River Co. Bank, 
52 Tex. 362; Scott v. Alford, 53 Tex. 82. Vir- 
ginia: Lang V. Lee, 3 Rand. 410; Quarles v. 
Kerr, 14 Grat. 48; Perry v. Shenandoah Nat. 
Bank, 27 Grat. 755; Broekenbrough v. Brock- 
enbrough, 31 Grat. 580. West Yirginia: Gar- 
den T. Bodwing, 9 W. Va. 121: Kuhn, Netter 
& Co. V. Mack, 4 W. Va. 186; Gardner v. John- 
ston, 9 W. Va. 403. Wisconsin: Blakeslee v. 
Rossman, 43 Wis. 116; Anderson v. Patterson^ 
64 Wis. 557, 25 N. W. 541; Butts v. Peacock, 
23 Wis. 359; Place v. Langworthy, 13 Wis. 
629; but see Rice v, Jerenson, 54 Wis. 248, 11 
N. W. 549. 

[The states in which such a mortgage is not as. 
to third parties fraudulent as a matter of law 
are as follows: Alabama: Benedict v. Renfro, 
75 Ala. 121; Renfro v. Goetter, 78 Ala. 311; 
Owens V. Hobbie, 82 AJa. 467, 3 South. 145; 
Hayes v. Westcott, 91 Ala. 143, 8 South. 337. 
Arkansas: Sparks v. Mack, 31 Ark. 666; Fink 
V. Ehrman, 44 Ark. 310; Gauss v. Doyle, 46 
Ark. 122; Felner v. Wilson, 55 Ark. 77, 17 S. 
W. 587, Georgia: Chisolm v. Chittenden, 45 
Ga. 213; Goodrich v. Williams, 50 Ga. 425; 
Anderson v. Howard, 49 Ga. 313; Johnson v. 
Patterson, 2 Woods, 443, Case No. 7,403; and 
see Code Ga. § 1954. Indiana: Muncie Nat» 
Bank v. Brown, 112 Ind. 474, 14 N. E. 358: Mc- 
Fadden v. Fritz, 90 Ind. 590; Dessar v. Field, 
99 Ind. 548; Stix v. Sadler, 109 Ind. 254, 9 N. 
E. 905; Berghoff v. McDonald, 87 Ind. 549; 
Fletcher v. Martin, 126 Ind. 55, 25 N. E. 886; 
Rinkskopf v. Vaughan, 40 Fed. 394. Iowa: 
Campbell v. Leonard, 11 Iowa, 489; Smith v. 
McLean, 24 Iowa, 322; Jessup v. Bridge, U 
Iowa, 572; Adler v. Claflin, 17 Iowa, 89; 
Hughes V, Cory, 20 Iowa, 399; Doane v. Gar- 
retson, 24 Iowa, 351; Allen v. McCalla, 25 Io- 
wa, 465; Clark v. Hyman, 55 Iowa, 14, 7 N. 
W. 386. Kansas: Frankhouser v, EUett, 22 
Kan. 127; Howard v. Rohlfing, 36 Kan. 357, 
13 Pac. 566; Cameron v. Marvin, 26 Kan. 012. 
Kentucky: Jarvis v. Davis, 14 B. Mon. 424; 
Vernon v. Morton. 8 Dana, 247; Daniel v. Mor- 
rison, 6 Dana, 182; Lyons v. Field, 17 B. Mon. 
543; Zaring v. Cox, 78 Ky. 527; Loth v. Carty^ 
85 Ky. 591, 4 S. W. 314; Rosenberg v. Thomp- 
son, S S. W. 895. Maine: Partridge v. White, 
59 Me. 564; Brown v. Thompson, Id. 572; Al- 
len V. Goodnow. 71 Me. 420; Deering v. Cobb,. 
74 Me. 332; Williamson v. Nealey, 81 Me. 447, 
17 Atl. 404. Massachusetts: Briggs v. Park- 
man, 2 Mete. 258; Fletcher v. Powers, 131 
Mass. 333; Sleeper v. Chapman, 121 Mass. 404; 
Jones V. Huggeford, 3 Mete. 515; Bobbins v. 
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Parker, Id, 117; Banfield v. Whipple. 14 Allen, 
15; Green v. Tanner, 8 Mete. 411; Hoffman v. 
Noble, 6 Mete. 68. Michigan: Curtis v. Wil- 
cox, 49 Mich. 425, 13 N. W. 803.; Laing v. Per- 
rott, 48 Mich. 298, 12 N. W. 192; Keables v. 
Christie, 47 iVIich. 594, 11 N. W. 400; Adams 
V. Niemann, 46 Mich. 135, 8 N. W. 719; Mer- 
chants' & Manufacturers' Nat. Bank v. Kent 
Circuit Judge, 43 Mich. 292, 5 N. W. 627. Mis- 
sissippi: Baldwin v. Little, 64 Miss. 126, 8 
South. 168; Hilliard v. Cagle, 46 Miss. 309; 
Summers t. Boos, 42 Mss. 749. Nebraska: 
Omaha Book Co. v. Sutherland, 10 Neb. 334, 6 
N. W. 367; Gregory t. Whedon, 8 Neb. 373. 1 
N. W. 309; Brunswick v. McGlay, 7 Neb. 137; 
Williams v. Evans, 6 Neb. 216; Hedman v. An- 
derson, Id. 392. New Hampshire: Gibbs v. 
Parsons, 64 N. H. 6G, 6 Atl. 93; Wilson v. Sul- 
livan, 58 N. H. 260. New Jersey: ]Miller v. 
Shreve, 29 N. J. Law, 250; Looker v. Peckwell, 
38 N. J. Law, 253; Lister v. Simpson, 38 N. J. 
Eq. 438; Bunyon v. Groshon, 12 N. J. Eq. 86; 
Miller v. Jones, 15 N. B. E. 150, Case No. 9,- 
576. New York: See supra. North Dakota: 
See supra. Ohio: Brown v. Webb, 20 Ohio, 
389; IQeine v. Katzenberger, 20 Ohio St. 110. 
Rhode Island: Williams v. Winsor, 12 B. I, 9; 
Williams v. Briggs, 11 R. I. 476. South Caro- 
lina: Parker & Co. v. Jacobs, 14 S. O. 112; 
Hirshkind & Co. v. Israel, 18 S. O. 157. South 
Dakota: See Greeley v. Winsor, 1 S. D. 117, 
45 N. W. 325; Lane v. Starr, Id. 212. Ver- 
mont: Peabody v. Landon, 61 Vt. 318, 17 Atl. 
781; Weeks v. Prescott, 53 Vt. 57; Houston v. 
Howard, 39 Vt. 54. Washington: Ephraim v. 
Kelleher, 4 Wash. 243, 29 Pac. 985, distinguish- 
ing Wineburgh v. Schaer, 2 Wash. T. 328, 5 Pac. 
299, and overruling Byrd v. Forbes, 3 Wash. T. 
318, 13 Pac. 715. Wyoming: See Laws 1882, 
e. 11, § 9.] 
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Case ]Sro. S,205. 

BURROWS et al. v. HANNEGAN. 

[1 McLean, 309.] * " 

Circuit Court, D. Indiana. May Term, 1838. 

PitOMissoKY Note— Where Payable— DesrASD — 
Notice op Non-Patmest — Waiver. 

1. A note given by citizens of Indiana to A 
and B, of Cincinnati, but not payable at any par- 
ticular place upon its face, must be demanded 
when due, of the drawers, and at their usual 
place of business, to charge the endorser. 

[See McGruder v. Bank of Washington, 9 
Wheat. (22 U. S.) 598; Bank of Washing- 
ton V. Triplett, 1 Pet. (26 U. S.) 25. Contra, 
Bowie V. Blacklock, Case No. 1,729.] 

2. A demand at the counting house of the per- 
sons to whom the note was payable, is not suffi- 
cient. And a notice to the endorser of such a 
demand cannot charge him. 

3. If an endorser take a partial indemnity, aft- 
er the note becomes due, he does not thereby 
waive legal notice. 

[At law. Action by Burrows, Hall & Co. 
against Edward A. Hannegan. The defend- 
ant demurred to the first and second counts 
of the declaration, setting forth the place of 
making, indorsement, and payment, and the 
demurrer was overruled. See next follow- 
ing case. No. 2,206. The parties proce^aded 
to trial, and a nonsuit was entered.] 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



Fletcher & Butler, for plaintiffs. 
Mr. Morrison, for defendant. 

OPINION OF THE COURT. This action 
is brought by the plaintiffs as endorsees of 
the defendant. A jmy was sworn and th*^ 
facts admitted are, that the notes assigned 
by the defendant to the plaintiffs were giv- 
en by Tillinghast and Gardner, for goods 
sold at Cincinnati; the notes were dated 
there, and Hannegan was to endorse them. 
The makers of the notes lived at Newport, 
Indiana. Notes being first drawn, payable 
at a bank in Indiana, but being objected to, 
they were drawn payable generally as they 
now appear. After the goods were forward- 
ed, the notes were sent to Washington City, 
where they were endorsed by the defendant. 
When the notes became due, a notary pub- 
lic not finding Tillinghast and Gardner in 
Cincinnati, made a demand of payment in 
that city, and protested the notes for non- 
payment. At this time, and indeed at the 
time the notes were assigned, Tillinghast 
and Gardner wfere in doubtful circumstan- 
ces, and the defendant obtained a mortgage 
on a lot as an indemnity. This lot did not 
give a full indemnity, but it was all the prop- 
erty that could be pledged. The defendant, 
on being written to by plaintiffs, replied that 
the notes must be paid without suit, and this 
was admitted to have been written by him. 
And he also admitt?ed that he had received 
a partial indemnity; but eventually he ob- 
served that he would not pay the notes, un- 
less compelled by law. On this evidence the 
counsel for the defendant moved the court 
to instruct the jury to find for the defendant. 
This motion was resisted by plaintiff's coun- 
sel, and they cited 2 Greenl. 809; 2 Am. 
Com. Law, 288, 282; 5 Mass. 176; 1 Johns. 
Ch. 99; Chit BUls. 279. 

Whether the assignment be eonsiderad as 
having been made at the city of Washington, 
or at Cincinnati, it is governed by the law 
merchant, and a demand of the drawers and 
notice of non-payment to the indorser was 
essential to charge him. If the contract of 
assignment be considered as governed by the 
Indiana law, then a suit and prosecution to 
insolvency was necessary. In deciding tlie 
case, it is not necessery to determine which 
law regulates the assignment The note up- 
on its face was not made payable at a pai-- 
ticular place. It was payable to the plain- 
tiffs, who reside at Cincinnati; but the draw- 
ers did not promise to pay the money at 
their counting house. If they had fixed the 
place of payment, a demand at such a place,, 
when the note became due and notice to the 
indorser, under the law merchant, would 
have charged him. And this is the kind of 
diligence relied on by the plaintiffs, as en- 
titling them to recover the money from the 
defendant as endorser. The notary states- 
the demand was rnade at Cincinnati, but at 
what place is not specified, and if specified, 
the demand would have been ec[ually defect- 
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ive, as the drawers did not agree to pay the 
money at a particular place. The demand 
should have bean made of the drawers per- 
sonally, or at their usual place of abode or 
of business. This was not done, and conse- 
quently the diligence wliich the law requires, 
to give a recourse against the indorser, was 
not used by the plaintiffs. But it is insisted 
that th'3 defendant, by assurances given to 
the plaintiffs, and. by taking a mortgage 
from the drawers, for his indemnification, has 
waived a demand of the drawers and no- 
tice. The defendant on different occasions 
assured the plaintiffs before the note became 
due and, perhaps afterwards, that the draw- 
ers should or would pay the note. But there 
was no promise on his part to pay it It 
was formerly held that an express promise 
"to pay, und'er a misapprehension of a legal 
liability, by the indorser, was not binding, 
and that a payment of the money under such 
circumstances, could be recovered back 
again. Bilbie v. Lumley, 2 East, 471; Wil- 
liams V. Bartholomew, 1 Bos. & P. 326; Ste- 
vens V. Lynch, 12 East, 38; Chit. Bills (Ed. 
1839) 535. But this doctrine has b-aen over- 
ruled. Brisbane v. Dacres, 5 Taunt. 143; 
Brown v. JMcKinally, 1 Esp. 279; Marriott v. 
Hampton, 2 Esp. 546; Id. 723. Where a 
promise of payment is now made by the in- 
dorser it is held as an evidence of his lia- 
bility to pay, and consequ'3ntly an admission 
of legal demand and notice. Porter v. Ray- 
worth, 13 East, 417. Contra, Warder v. Tuck- 
■er, 7 Mass. 449; Freeman v. Boynton, Id. 483, 
■9 Mass. 332; 1 Bay, 291; Griffin v. Goff, 12 
Johns. 423; Trimble v. Thorne, 16 Johns. 
152. 

If an indorser propose to the holder to pay 
the bill by installments, and such offer be re- 
jected, he is at liberty afterwards to avail 
himself of the want of notice. Goodall v. 
Dolley, 1 Term. R. 714. A promise to pay 
without knowledge of a refusal to accept, 
will not be binding. Blesard v. Hirst, 5 Bur- 
rows, 2672; Williams v. Bartholomew, 1 Bos. 
^ P. 326; Stevens v- Lynch, 2 Camp. 333; 
Hopley V. Dufresne, 15 East. 276, 277. This 
is denied by other authorities. But an offer 
to the holder of a bill of a general com- 
position of so much in the pound of all a 
party's debts, although not accepted, has 
"been held to dispense with a notice of dis- 
honor. Margetson v. Aitlten, 3 Car. & P. 338. 
The assurances of the defendant had no ref- 
erence to his own liability and they, there- 
fore, do not come within the rule sanctioned 
by the above cases. It appears that the de- 
fendant, subsequent, it is believed, to the 
notes becoming due, took a mortgage from 
the drawers on a lot of gi'ound of small value, 
in part to indemnify him, should he be held 
responsible, and on this gro\ind it is contend- 
ed there was a waiver of notice. In the 



case of Bond v. Farnham, 5 Mass. 170, it was 
held if the indorser before the note becomes 
due, takes an assignment of all the property 
of the maker as security for his indorse- 
ments, it is a waiver of demand on the draw- 
ers and notice of non-payment. But, if the 
assignments of property were made to seem-e 
him against the indorsement of other speci- 
fied notes, it would not have this effect. In 
the case of Prentiss v. Danielson, 5 Co^n. 
175. the same principle held. The court held, 
if the indorser of a note, to protect himself 
from eventual loss, take collateral security of 
the maker, on account of the particular note 
indorsed, it was a waiver of the legal right to 
require proof of demand on the maker, and 
notice to himself. Mead v. SmaU, 2 Greenl. 
207. The holder of a bill, by taking collateral 
security of the drawer, not giving time, does 
not release the indorser. Nor does he re- 
lease any one of the names on the biU, by re- 
ceiving payment in part, from the drawer 
or immediate indorser. James v. Badger, 1 
Johns. Cas. 131; Kennedy v. Motte, 3 McCord 
13; Hui-d V. Little, 12 Mass. 502; Buggies v." 
Patten, 8 Mass. 480. 

It has been considered in the above cases 
that when an indorser takes an indemnity 
for indorsing a note he waives a notice of de- 
mand. This must be on the ground that, 
having a pledge from the maker of the note, 
his interest cannot be affected by want of 
notice. But if the holder of the note take ad- 
ditional security from the indorser, the in- 
dorser is not released. He has a right to pay 
the note, and to be substituted to the collat- 
eral security held by the holder. If the 
above principle be sustainable, still the de- 
fendant in this case is not liable. His mort- 
gage was taken after the note became due, 
and, at best, it was but a partial indemnity. 
And this property he offered to relinquish to 
'the plaintiffs, which they refused to I'eceive 
and exonerate him. So that in no point of 
view does it seem that the defendant has 
waived the notice which the plaintiffs, as 
holders of the note, were bound to give him 
of its dishonor. A partial indemnity given 
by the maker to the accommodation indorser 
of a note, to secure said indorser in part 
against his liability, &c. does not excuse the 
holder from making due demand, and giving 
notice to such indorser. Brunson v. Napier, 
1 Yerg. 199. But a fidl indemnity will dis- 
pense with demand and notice. Dm-ham v. 
Price, 5 Yerg. 300. To the same effect is the 
case of Mechanics' Bank v. Griswold, 7 
Wend. 1G5; Chit. Bills (Ed. 1839) 473; Corney 
V. Da Costa, 1 Esp. 303; Brown v. Maffey. 
15 East, 222, 223; Baker v. Birch, 3 Camp. 
107; Clegg v. Cotton, 3 Bos. & P. 239; Bay- 
ley, Bills (5th Ed.) 303. A nonsuit was en- 
tered with leave to move to set it aside, 
which motion was not made. 
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Case Wo. S,S06. 

BURROWS et al. y. HANNEGAJST. 

p. Mclean, 315.] ^ 

Circuit Court, D. Indiana. May Term, 1838. 

Promissory Note — Rights of Indorsee — Law of 

Place. 

1. The assignor of a negotialile note, whicii 
was made and assigned in Oliio, and was pay- 
able there, is liable, at the suit of the indorsee, 
in the state of Indiana, on proof of demand of 
payment of the maker when the note became 
due, and notice to the indorser. 

2. The law of Indiana which requires a suit 
against the maker, before recourse can be had 
against the indorser, does not govern the case. 

3. The assignment is a new contract, and is 
governed by the law of the place where it was 
made. 

4. The remedy must be sought, in accordance 
with the laws of Indiana, the suit being brought 
there, but the contract is regulated by the lex 
loci. 

[See Bank of Illinois v. Brady, Case No, 888; 
Dundas v. Bowler, Id. 4,140; McGlintiek v. 
■ Cummins, Id. 8,699; Mott v. Wright, Id. 
9,883; Orr v. Lacy, Id. 10,589.] 

[At law. Action by Burrows, Hall & Co. 
against Edward. A. Hannegan. Defendant 
demurred to the first and second counts of 
the declaration, and the demurrer was over- 
ruled,] 

Fletcher & Butler, for plaintiffs. 

Mr. Morrison, for defendant. 

OPINION OP THE COURT. This action 
is brought by the plaintiffs as indorsees of 
a certain promissory note, against tfie de- 
fendant, as indorser. The first and third 
counts in the declaration, state that tbe note 
was made and indorsed, at Cincinnati, Ohio, 
and payable there, and the law of Ohio is 
set forth, which places such notes under the 
lex mercatoria. To these coimts the defend- 
ant demm-s, and the question is presented 
whether the law of Ohio, or the law of In- 
diana, shall govern the contract. The law of 
Indiana requires a prosecution to insolvency 
against the ma^er of the note, before re- 
com:se can be had against the indorser. In 
Ohio, a demand of the maker, at the ma- 
turity of the note, and notice to the indorser, 
is all the diligence which the law requires. 
And this is the diligence used by the plain- 
tiffs, and on which they rely to establish 
their recourse against the defendant, as in- 
dorser of the note. On every assignment of 
a negotiable instrument, a new contract is 
made between the assignor and the assignee. 
This contract is not expressed, but it arises 
from the law under which the act is done. 
That law holds the indorser, not absolutely 
responsible for the payment of the note, but 
he is bound to pay it, if the holder shall 
fail to recover it from the maker, after using 
due diligence. What this due diligence is 
the local law must determine. As has been 
remarked, in some states a suit against the 
maker, when the note becomes due, and a 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



prosecution to insolvency, constitute due dil- 
igence; in others, a demand of the maker of 
the note, and notice to the indorser, is suffi- 
cient. This contract between the indorser 
and indorsee is like every other contract, 
subject to the local law. It is under this 
law that effect is given to the assignment; 
and it is under this law that the liabilities 
of the indorser must arise, and also the du- 
ties of the indorsee. 

How can the law of Indiana affect this 
contract? The note was made and indorsed 
in Ohio, and it was payable in that state. 
Now, the law of the contract is not necessa- 
rily the law of the remedy. The plaintiffs 
attempt to enforce the contract in the state 
of Indiana, and they are consequently sub- 
jected to those rul^ which this state has 
adopted as governing the remedy. That law 
which applies to the remedy, and which is 
the law of the forum, must be observed. 
But tills does not reach the contract itself. 
The enquiry is, where was it made, and 
where was it to be executed? What are its 
conditions, and by what law is it to be gov- 
erned. Suppose the contract bad stipulated 
for the payment of a rate of interest, legal 
in the state where it was made, but usm'i- 
ous in the state where the remedy is sought. 
Does any one doubt that such a conti-act hav- 
ing been entered into in good faith, would be 
enforced in the state where suit was brought? 
The lex loci contractus would govern, and 
the same principle applies in the case under 
consideration. Harrison v. Sterry, 5 Granch 
[9 U. S.] 289, 298; Slacum v. Pomery, 6 
Cranch [10 U. S.] 221; De Wolf v. Johnson, 
10 Wheat. [23 V. S.] 367; Van Reimsdyk v, 
Kane [Case No, 16,871]; Gilman v. Brown 
[Id. 5,441]; Webster v. Massey [Id, 17,336]. 

We think, therefore, that tbe averments of 
the declaration that a demand of payment 
was made, when the note became due, of 
the drawer, and notice of non-payment given 
to the indorser, was the diligence which the 
law imposed on the plaintiffs, as holders of 
the note, to entitle them to a recourse against 
the defendant as indorser. And the demm-- 
reB is overruled. Judgment, &c. 

[NOTE. The case subsequently proceeded to 
trial, a^d a nonsuit was' entered, with leave to 
move to set it aside, which was not done. See 
preceding ease, No. 2,205.] 



Case No. 2,207. 

BURROWS et al. v. LEHIGH ZINC CO. 

[1 Ban. & A. 529; ^ 10 Phila. 262; 31 Leg. Int. 
332.] 

Circuit Court, B- D. Pennsylvania, Oct. Term,. 
1874. 

Patents— FuBNAOB Foii Mandfactdke of White 
Oxide of Zisc — ^Anticipation. 
The suit was brought upon a patent, granted 
to John E. Burrows, for a furnace to be used in 



^ [Reported by Hubert A. Banning, Esq., and 
Hem-y Arden, Esq., and here reprinted by per- 
mission.] 
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the manufacture of white oxide of zinc. Bur- 
rows filed his application in October, 1852, and 
sought, in this suit, to carry his invention back 
to the date of experiments, made by him in the 
•early part of 1851. It appeared t3iat, Samuel 
"Wetherill filed a careat in the patent office, in 
September, 1852, dated in July previous, and, 
about that time, erected an experimental fur- 
nace to illustrate a new method of producing 
white oxide of zinc, which embodied the essen- 
tial features of Burrows' invention. This fur- 
nace was successful, and a patent was after- 
ward granted to Wetherill for his invention: 
EeM, that Burrows' invention was anticipated. 

[In equity. Bill by John E. Burrows against 
the Lehigh Zinc Company for infringement 
■of patent No. 13,416, granted to complainant 
August 15, 1855, for a fm-nace to be used, 
in the manufacture of white oxide of zinc. 
Bill dismissed. 

[For decision on interference awarding pri- 
ority of invention to complainant a,s between 
him and Wetherill, see Bturows v. Wetherill, 
Case No. 2,208.] 

Robert T. Wild, for complainant. 
George Harding, for defendant 

McKENNAN, Circuit Judge. The patent, 
in controversy here, was gi-anted to the com- 
plainant BmTows for a furnace to be used 
in the manufacture of white oxide of zinc. 
Assuming, that the furnaces in use by the 
defendants, are within the scope of this 
patent, a fundamental question in the case, 
is, whether Biutows was the first inventor 
of them. 

Simply a question of fact, as this is, I do 
not deem it necessary to discuss the volumi- 
nous testimony touching it, especially, as 
this testimony cannot be fully compre- 
hended, and properly weighed, without the 
aid of the models and exhibits in the case. 
A careful consideration of it, has brought 
me to the conclusion, that Burrows was not 
the first inventor of the furnace employed by 
the defendants. 

In September, 1852, Samuel Wetherill filed 
a caveat, dated in July previous, in the pat- 
ent office, and, about that tirhe, erected an 
experimental furnace, to illustrate a new 
method of producing white oxide of zinc, 
for which a patent was afterward granted 
to him. This experiment was successful; 
and the furnaces now complained of, as in- 
fringement,?, were originally constructed with 
special reference to the practice of the Weth- 
erill process, and in substantial conformity 
to his experimental furnace. 

Burrows made the application for his pat- 
ent, in October, 1852, but, it is sought to 
carry back his invention to the date of 
■experiments, made by him, in the early part 
of 1851. :\.ccording to the preponderating 
weight of the proofs, these experiments were 
unsuccessftil, and, neither as to the form 
and design of the furnace used, or the meth- 
od of its use, was the peculiar structm'e or 
.special adaptability of the defendants' ftCr- 
naces indicated. The mechanical devices, 



which were common to both, are old, and 
could not be exclusively appropriated. 

The scope of Bm-rows' patent, in so far 
as it may be taken to embrace the defend- 
ant's fm*nace, must, therefore, be limited to 
the date of his application, and, as the form 
and adaptation of their furnaces were de- 
vised by Wetherill, and the furnace was 
successfully used by him, before that date, 
the complainant's bill must be dismissed, 
with costs, and it is so ordered. 
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Case 'No. S,208. 

BURROWS V. WETHERILL. 

JONES V. SAilE. 

[1 MacA. Pat. Cas. 315.] 

Circuit Court, District of Columbia. June, 1854; 

Patents — Conclusiveness of Commissioner's 
Decision — Prior Invention — Reqcisites of 
Specification — Practicability of Improve- 
ment. 

[1. The decision of the commissioner of pat- 
ents as to the patentability of an invention is 
not conclusive upon the court on appeal from 
his decision.] 

[See Bain v. Morse, Case No. 754: Yearsley 
V. Brookfield, Id. 18,131.] 

[2. On interference, as between an inventor 
whose experimental operations with the inven- 
tion are unsuccessful and one who, with knowl- 
edge thereof, perfects the process and operation, 
the former is the prior inventor, and entitled to 
the patent. Galloway v. Bleaden, Webst. Pat. 
Cas. 521-526, distinguished.] 

[See Heath v. Hildreth, Case No. 6,309; Per- 
ry V. Cornell, Id. 11,001; also," Webb v. 
Quintard, Id. 17,324.] 

[3. A specification accompanying a petition 
for a patent which sets forth a particular im- 
provement in a furnace, its modus operandi in a 
combination and application to the manufacture 
of white oxide of zinc, and the saving effected 
in fuel and ore, sufficiently complies with Act 
Cong. 1836 (5 Stat. 119), c. 357, § 2, prescribing 
the requisites of specification of inventions 
elaimed.] 

[4. Though the improvement described in the 
specification is not capable in its operation of 
producing the manufacture, yet, on the applica- 
tion for the patent, the petitioner may show the 
successful operation of ih& invention by another 
claimant of a patent for the same improvement.] 
[See Stanley v. Hewitt, Case No. 13,285; 

Washburn & M. Manuf'g Co. v. Haish, Id. 

17,217; Smith v. Glendale Elastic Fabrics 

Co., Id. 13,050.] 

[Appeal from the commissioner of patents, 
[On interference. Applications by John E. 
Burrows, by Samuel Wetherill, and by Sam- 
uel F. Jones for patents for an improved fm-- 
naee for the manufacture of white oxide of 
zinc. From a decision granting Wetherill's 
application, and denying the others, Burrows 
and Jones appeal. Decision reversed, and 
priority of invention awarded to Burrows. 
Jones' appeal not considered.] 

MORSELL, Circuit Judge. The application 
of Burrows is dated the 20th of October, 
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1852, and states that he has invented a cer- 
tain new and useful furnace for manufactur- 
ing white oxide of zinc from the ores of zinc 
and franklinite. In his accompanying speci- 
fication he describes particularly the nature 
■of his invention and the furnace for the man- 
ufacturing thereof and the mode of opera- 
tion, and then says: "What I claim, there- 
fore, is the manufactm'e of white oxide of 
2inc from ores of zinc or franMinite, pre- 
pared substantially as above set forth, by 
means of a furnace having perforated grate- 
bars and air-chambers underneath them, in 
which hot or cold blasts of air are forced to 
unite with the ignited mass of fuel in a dif- 
fused state, by passing through the perfora- 
tions of the grate-bars to liberate the zinc in 
the form of vapor, in manner of construction 
Jind mode of operation substantially as set 
forth." On the 29th of April, 1853, an inter- 
ference was declared between said Burrows 
and said Samuel "Wetherill. Wetherill's ap- 
plication for a patent was filed on the 20th 
of December, 1852, His petition is dated the 
4th of November, 1852, and states that he 
had invented an, improvement in the process 
of producing white oxide of zinc and in the 
furnace therefor. And he gives a description 
thereof in his accompanying specification. 
He states the object of his invention to be 
"mainly to economize fuel and the cost of re- 
pairs and renewing the mufflers or retorts 
and worliing of all, or nearly all, the zinc." 
He states that the nature of his invention, in 
the process of working the ores of zinc for 
producing the white oxide, consists in the di- 
rect application of fire to the ore, in combi- 
nation with a blast of atmospheric air; that 
his invention also consists in constructing the 
furnace for the application of his improved 
process of working the ores of zinc for the 
production of the white oxide of zinc by the 
direct action of fire, by making the bottom 
of said fmrnace of perforated plates or bai-s, 
the said perforations being sufficiently small 
to prevent the ore and coal from dropping 
through, and sufficiently numerous to diffuse 
the blast of air from any appropriate blower 
through the entire charge of ore and coal, 
the said perforated bottom being cornbined 
with an aperture in the rear governed by a 
damper, to permit the escape of smoke and 
gases in the beginning of the process, and 
witli an aperture in the roof, also governed 
T>y a suitable damper and leading to the 
chamber for the collection of the white oxide 
■of zinc. He states his claim for the process 
and the furnace with a perforated bottom 
substantially as just stated. Upon a trial of 
the issue between these two parties, and on 
•consideration of the evidence of the parties, 
respectively, laid before the commissioner* on 
the 5th day of April, 1853, he states his de- 
cision in these words: "For reasons stated in 
the opinion this day filed, it is hereby decid- 
ed that BmTows and Wetherill are joint in- 
ventors, and that neither is entitled to a pat- 
ent separately; that there is no interference 



in the claims of the two parties so far as 
those claims are founded on the -inventions 
of the respective claimants, but that a joint 
patent should be granted if a proper appli- 
tion be made." The reasons given by the 
commissioner were: First, that Burrows 
used the same sort of furnace which he had 
before seen in use in burning iron pyrites, 
and that Wetherill's furnace is the same sub- 
stantially as Burrows'— that therefore nei- 
ther of them is entitled to a patent for any- 
thing fm-ther than for a process of maldng 
white oxide of zinc; second, that Burrows 
was the firet to attempt to make white oxide 
of zinc in that furnace direct from the ore; 
third, that his first experiments were direct- 
ed to effecting that object without interming- 
ling coal with the ore, and that such was the 
state of his experiments at the time of the 
agreement with Jones on ilarch 18th, 1851; 
fom-th, that he afterwards mixed coal with 
the ore, but that this was not successful, as 
the whole slagged; fifth, thait there is no evi- 
dence that Burrows has ever to this day been 
fairly successful in his experiments in this 
respect; sixth, that Wetherill was present at 
the experiments of Burrows, and got his ideas 
from that Source, but that he has perfected 
the process so as to make the experiment suc- 
cessful and valuable. The commissioner 
adds: "Burrows is not entitled to a patent 
for two reasons: First, the application being 
for a patent for a process, he has not shown 
the precise process pursued, so that any per- 
son could make the zinc paint from his direc- 
tions; and secondly, he has not shown that 
he has ever been successful to this day. 
There are equally great objections to gi'ant- 
ing a patent to Wetherill. He only carried 
out the experiments which he had seen Bur- 
rows making, and prosecuted them to final 
success." 

At this stag3 of the proceeding the other 
party, (Samuel T. Jones,) on the 12th day of 
August, 1853, presented his application for 
a patent, which the commissioner decided 
interfered with the applications of Bm-rows 
and of Wetherill, and the day of hearing ap- 
pointed, and the parties were all allowed 
fmther to examine witnesses and produce 
their testimony. On the 14th of December, 
1853, the said cases were tried and determin- 
ed upon the proofs, when the following de- 
cision was made: "Interference between 
Burrows, Wetherill, and Jones, After a 
careful examination of the testimony and 
arguments of counsel, priority of invention 
is hereby awarded to Samuel Wetherill. A 
patent will therefore be allowed him unless 
an appeal is taken from this decision within 
thirty days from this date, and notice will 
be sent to the parties accordingly." Samuel 
T. Jones' petition to be allowed to file his ca- 
veat on the subject of separating zinc in the 
form of white oxide by the direct action of 
heat either in a blast or draft furnace, along 
with fuel, is dated the 15th of July, 1848, and 
was filed on tlie day of 184^. 
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His application for a patent is dated on the 
2d day of August, 1853, for tlie invention of 
certain new and useful improvements in the 
roasting and reduction of ores of zinc and 
other ores or substances containing gaseous 
or volatile matter. In describing the natiu:e 
of his invention he says: "My invention re- 
lates to the more economical and effectual 
extraction of the volatile matters from the 
ore or other substance by means of its di- 
rect contact or admixture with the fuel, by 
whose combustion its reduction is effected. 
It consists in I'oasting said ore or tubstance 
in contact or admixed with the fuel, and, 
when necessary, with the flux also, upon a 
broad or extended grate-bottom or other 
hearth of such consti-uetion as to admit a 
diffused draft of atmospheric air through 
the whole mass, whereby a perfect combus- 
tion of the fuel is effected, and a gi-eater 
amount tlian is usual of the heat generated 
by the said combustion is rendered available 
for the reduction of the ore or substance by 
reason of such heat being diffused through- 
out the entire quantity. My invention re- 
lates, furthermore, to the construction of the 
grate or heailh upon which the roasting of 
the ore or substance is effected. It is ob- 
vious that upon a grate of ordinai*y construc- 
tion there might be much danger of the loss 
of a portion of the ore or substance by its 
running or escaping between the grate-bars. 
To obviate this, I have constructed the gi'aite 
or hearth of one or more series of bars or 
slal3s of suitable material, so arranged that 
the several bars or slabs overlap and under- 
lap each other in such a way that the pass- 
ages for the draft are lateral, and thus do 
not readily allow either the fuel or the ore 
or substance to drop through." Then fol- 
lows a full description of the apparatus and 
mode of operation, and what he claims as 
his invention, which is the same in sub- 
stance as already stated. 

From these decisions the said Jones and 
Blurrows have respectively appealed, and 
have duly filed their respective reasons of ap- 
peal. Burrows has filed twenty-four reasons, 
which I think in substance are— 1 and 2. 
That the commissioner had not jurisdiction to 
decide the matter of abandonment. 3, 4, 5, 6, 
and 7 are generally that the commissioner 
erred in those points in which he decided un- 
favorably to BUrrows as to the invention and 
discovery. 8,9, and 10. That Bun'ows had 
failed in his experiment to show patentabil- 
ity both as to evidence and law. 11, 12, 13, 
and 14. In deciding that Wetherill was en- 
^ titled to a patent for any part of his claim, 
either upon principles of law or upon the evi- 
dence. 15, 16, 18, and 20. For reversing his 
first decision, because there were no new facts 
or circumstances to warrant it; that Burrows' 
invention was proved to be prior in date to 
that of WetheriU's, being as early as the 
spring of 1851. He was proved to be the 
first inventor of apparatus and process to 
produce white oxide of zinc. 19. That 



"WetheriU derived his linowledge of his in- 
vention from seeing Burrows' experiments. 
21 and 22. That the declarations of Wether- 
iU were not evidence, or, if so, did not prove 
the abandonment. 23 and 24. Generally, that 
the decision was contrary to the law and 
evidence; that Wetherill added nothing to 
the invention. 

The reasons filed by Samuel T. Jones are— 
1, 2, 3, and 4 are general, because a patent 
has not been awarded to him, and that the 
decision is contrary to law and evidence. 5 
and 6. That his counsel in 1848 fully and 
clearly described his invention, and which 
he sustained by proof to have been in 1818; 
and that in 1849 a written description was 
made of his discovery, substantially in all 
respects as described in the several applica- 
tions in the above matter. 7. That although 
the evidence on the part of Jones was clear 
and unconti'adieted, that he first used said 
furnace for making oxide of zinc by placing 
the ore directly in contact with the fuel, and 
mingling the ore and fuel in the furnace, yet 
his prior right to the discovery is rejected. 
8. Because the evidence does not show that 
Wetherill invented or discovered any part 
of the method claimed, but had merely taken 
that of Jones and put it into practice. 9 is 
general. 10. Because the commissioner de- 
cides that non-use by Jones of his discovery 
was an abandonment, which affects his right 
to a patent. 

The commi.ssioner's reasons for his final 
decision betw^een all the parties is dated 
the 14th of December, 1853, the substance 
of which I will endeavor to state. He re- 
cites that as between Bm-rows and Wetherill, 
the case upon the evidence then submitted 
to him had been considered, and the deci- 
sion and reasons of that decision stated; 
that as between them .some new facts and 
circumstances have been brought out which 
would aid in fixing priority; that the same 
diflleulty as to Burrows still existed as did 
on the former trial; that he had never shown 
that he had ever been successful, and no 
com-se was pointed out in the testimony by 
which the causes of hi.s want of success 
could be now avoided; and no suflacient di- 
rections can now be gotten from Burrows' 
testimony for successfully malving white 
oxide of zinc; and that he (Bxn-rows) has 
now left the country. He recites the cir- 
cumstances which stood in the way of 
awarding a patent to Wetherill on the form- 
er occasion, as the fact sworn to by Pepper, 
that he (Wetherill) had offered Burrow.s the 
expenses if the latter would take the proper 
steps for secm-ing a patent and give him 
(Wetherill) one-eighth part of the interest 
therein. This amounted to an admission of 
Wetherill that Burrows had then carried 
his discoveries very nearly, if not quite, to 
the point of patentability. The commis- 
sioner says: "But I am now of the opinion 
that BmTows had not carried his invention 
to the point of patentability. In the first 



[4 Fed. Cas. page 849] 



(Case No. 2,208) BURROWS 



place, his experiments were founded in error; 
in tlie second place, the fact that a second 
opportunity was given to him (Burrows) 
to supply the defects of his former testimony 
without any favorable result adds to the pre- 
sumption against him; while the fact of his 
being in California or Australia renders it 
probable that he has abandoned his sup- 
posed discovery; finally, it appears from the 
testimony of Isaac W. Barnum that Weth- 
erill had stated that Burrows could not 
succeed, and that when he was satisfied, 
and abandoned his undertaking, he (W'eth- 
erill) would mate something out of it. These 
statements, being called out by the counsel 
for Burrows, were, legal, and admissible in 
evidence as against BmTows, His experi- 
ments, therefore, will not stand in the way 
of Wetherill's patent, they having failed; 
and in that view of the case Wetherill might 
avail himself rightfully of the i-esult of such 
experiments even if those experiments first 
suggested to him (T\''etherill) the vex'y dis- 
covery which he afterwards made." With 
respect to Jones, the commissioner says: 
"There is no doubt of Jones having first used 
a furnace similar to that finally adopted by 
"Wetherill for the purpose of making oxide of 
zinc directly from the ore. His original pur- 
pose was not to make zinc paint, but to fa- 
cilitate the manufactm-e of the metallic zinc 
itself." He refers to Jones' communication 
to the office. The commissioner fm'ther says: 
"After a careful examination of the testi- 
mony, there does not seem any good reason 
to conclude that he can fairly be considered 
as having made the substantial discovery 
which is the subject-matter of the present 
controversy. True, he may in some in- 
stances have succeeded in obtaining the 
white oxide of zinc in an imperfect siaie di- 
rectly from the ore by means of a fm'nace 
very similar to that finally used by AVether- 
iU; but still he was not successful. He nev- 
er discovered the px*ecise mode or process by 
which the reduction of the ores should take 
place without the slagging, which is wholly 
incompatible with any idea of success. The 
testimony clearly shows that Jones regarded 
' the expei-iment as a failure, and this after he 
had ceased experimenting on tliat subject. 
The furnaces after many trials were aban- 
doned, and other modes of managing the zinc 
ores were adopted. Although Jones, there- 
fore, approached very near this discovery, I 
see no reason to conclude that he ever fairly 
attained it, and I am therefore compelled to 
conclude that Wethei'ill was the prior in- 
ventor within the faur meaning of the law." 
The commissioner has laid before me the 
original papers and evidence in the cases, to- 
gether with the grounds of his decisions; 
and the respective parties have submitted 
their cases to me on their arguments in writ- 
ing, in considering which, the case of the in- 
terference between Burrows and Wetherill 
will be first examined. That the controversy 
may be better undei'stood, it wiU be proper 
4FiiD.CAS.— 54 



to state the real issue between these two par- 
ties; and as the parties must be confined to 
that which is contained within their specifi- 
cations, they must be looked to in the outset 
of this investigation. 

As it has ah-eady been stated. Burrows 
claims to have invented a new and useful im- 
provement in furnaces for the manutactui-e 
of white oxide of zinc from ores of zinc and 
franldinite, the nature of which invention 
consists in combining with a furnace made 
of brick, iron, or other suitable material a 
series of perforated gi-ate-bars, and an air- 
chamber umiderneath having a force air-pipe 
inserted in one side of it for the purpose of 
forcing a blast of air into the closed air- 
chamber to support the combustion of the 
carbonaceous material mixed with the ores 
of zinc on the perforated gi-ate-bars, in con- 
sequence of the air being more evenly dif- 
fused throughout the ores by passing through 
the perfoiutions of the grate-bars. On the 
part of the appellant (Burrowsj, his counsel 
suppose that, according to his said specifica- 
tion, his daim is to be considered as for the 
perforated bottom to be used in connection 
with the other parts contained in his de- 
scription, and not as for a particular pro- 
cess, and that that only is new and patent- 
able; that everything else in the claims of 
either of the parties was substantially known 
before. They refer to the testimony in the 
cause for the proof of the fact On the pare 
of the appellee, his counsel denies the posi- 
tion, as stated by the counsel for the appel- 
lant, "that the perforated bottom in a fm*- 
nace is new for the process of reducing o^dde 
of ore by direct contact with the fuel in the 
abstract, and that it is not patentable, but it 
only becomes patentable when coupled with 
the mode of application, which brings into ac- 
tion the multitude of small jets of air, pro- 
ducing a multitude of reducing flames acting 
upon the ore properly admixed with coal, and 
in a charge so proportioned to the blast sup- 
plied as to efifect, first, the ignition of the fire; 
second, the decomposition of this ore by com- 
bining its oxygen with the carbon of the 
fire; and third, the recombination of the zinc 
from the ore by the excess of air supplied by 
the blast; that the admission of the appel- 
lant's counsel that the perforated bottom is 
new is dufllcient to establish the novelty of 
the entire process; not that the novelty is 
simply in the perforated bottom, but tnat in 
the absence of the perforated bottom the pro- 
cess could not have practical existence." 
This is what is claimed for the invention of 
the appellee. It does not, therefore, deny, 
but admits, that the perforated bottom is an 
essential part of the invention or the process 
in question, and also, it may be observed, 
that many of the incidents in the modus 
operandi of Burrows' invention, as stated in 
his specification, are substantially the same. 
How far the exceptions, with respect to the 
proportions of coal and ore in the charge, &c., 
are material will be hereafter considered. 
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The patentability of the supposed inyentioii 
of Burrows, as he claims it, is the point (on 
the merits) which wiU. he first considered; 
before doing which I will notice that it has 
been stated as the practice of the office here- 
tofore never to raise the issue of interfer- 
ence, as in this case, until after the patent- 
ability, which was supposed to be the pre- 
vious and preliminary point, was favorably 
settled in the mind of the commissioner. I 
do not suppose, however, that there is any- 
thing conclusive in this. It has also been 
objected on this occasion that the judge on 
this issue has no jurisdiction to consider the 
patentability of the invention in opposition to 
the decision of the commissioner. This ques- 
tion has been repeatedly decided otherwise, 
and therefore must be so considered settled. 

The subject is the manufacture of the 
white oxide of zinc from the ores of zinc— 
from the native red oxide or franklinite— by 
an improvement which effects a great saving 
in the articles of fuel and ore. According 
to what I have been enabled to gather from 
the reasons given by the commissioner for 
his decisions, he appears to have labored 
xmder a misapprehension in supposing Bur- 
rows' claim was for a process. It has al- 
ready been stated what Burrows' counsel 
contend it really is, and also what it ap- 
pears to be from the specification. The ques- 
tions involved in the issue seem to be, first, 
Does the evidence show that Burrows was 
the first and original inventor of the per- 
forated grate-bar or plate-bottom, as before 
stated? There seems to be no dispute as to 
the time— that it was in the spring of 1851. 
He laid before the commissioner the testi- 
mony of several witnesses. His principal 
witness was William Pepper. He was ob- 
jected to as an interested witness, but the 
objection does not appear to have been sus- 
tained, and there can be no question, there- 
fore, of that kind before me. I will en- 
deavor to state the amount of his testimony. 
(A resume of the depositions follows.) 

From the aforegoing statement, there ap- 
pears to be a considerable conflict in the 
testimony relating to the two principal facts 
upon which the parties have rested their 
claims: First, as to the inventor of the im- 
proved construction of the furnace by the 
perforated grate-bars; second, as' to the 
mode or process of operation. On this last 
point I am satisfied from the proof that 
Burrows originally expected and designed 
that by means of this new conti-ivance or 
change in the apparatus (the perforated 
grate-bar) he would be able to effect a great 
saving of fuel and ore in the production of 
the white oxide of zinc by the combustion of 
the ore itself, and with only the partial aid 
of fuel, and that such an idea was fallacious; 
that the results of his experimental opera- 
tions were very imperfect, and, on the other 
hand, that the process and operations of Mr. 
Wetherill were attended with the most per- 
fect and complete success. On the first point 



of the evidence, as above stated, there is 
more difH.culty, although from the relation 
in which many of the witnesses stood it is 
probable they might have felt in some meas- 
ure unduly biased; yet their general char- 
acter for veracity was unimpeached, and 
they appear to have been sufficiently intelli- 
gent to have understood the subject about 
which they testified. What, then, Avere their 
opportunities of knowing, and other circum- 
stances, to enable me to say on which side 
is the preponderancy? To none of the wit- 
nesses on the side of Mr. AVetherill did Bur- 
rows originally commimicate his principle or 
plan. It is doubtful whether any of them 
ever particularly examined the interior of 
the furnace so as to be able to say precisely 
what was the construction of the gi-ate. 
This, I think, may be inferred from what 
was said by Mr. Bai-tlett, the principal wit- 
ness on that side. On the side of Buitows, 
Pepper, his principal witness, on request for 
that purpose, waited on him, and received 
from him a full communication of the orig- 
inal idea or principle, and assisted in draw- 
ing a diagram or diagrams and constructing 
a furnace for the embodiment of his inven- 
tion, which I understand is substantially the 
same as that described in his specification. 
This certainly is a powerful circumstance in 
corroborating and giving weight to what he 
has said. Further, the proposition from Mr. 
Wetherill, who had seen the experiments of 
Burrows, to defray the expense in making 
application for a patent if he (Burrows) 
would give him the one-eighth of an interest 
thereha, and also from the remarks made by 
him to several of the witnesses, that he 
could make something of it, it may be fairly 
inferred that he knew what the invention 
was, and wished to become a part owner 
thereof. This testimony also is sti-engthened 
by some of the other witnesses on tiie pai-t 
of Burrows. The time also is stated to be 
in the spring of 1851 as the date of the in- 
vention, and that of Mr. Wetherill's some 
time afterwards. I feel, therefore, bound to 
conclude from the evidence as between these 
two parties that Bun-ows must be consid- 
ered the prior inventor of the improved per- 
forated grate-bars in the fm*nace for the 
manufacture of the white oxide of zinc, as 
particularly described in his specification. 
Is it a patentable invention as so described? 
To be so it must appear to be within the 
provisions of the act of 183(3 [5 Stat. 119], § 2. 
The first part of the section is a general pro- 
vision for the discovery or invention of any 
new and useful art, machine, manufacture, 
or composition of matter, or any new and 
T.seful improvement on any art, machine, 
manufacture, or composition of matter not 
known or used by others, but requires a 
specification in writing thereof, and of the 
manner and process of making, constructLng, 
using, and compounding the same in such 
full, clear, and exact terms, avoiding unnec- 
essary prolixity, as to enable any person 
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skilled in tlie art or science to whicli it ap- 
pertains or with which it is most nearly con- 
nected, to make, construct, and use the same; 
and in case of any machine, further, the in- 
ventor shall fully explain tie principle and 
the several modes in which he has contem- 
plated the application of that principle or 
character by which it may he distinguished 
from other inventions; and shall particular- 
ly specify and point out the pai-t, improve- 
ment, or comhination which he claims as his 
own invention or discovery; and shall also 
file drawings and models, the whole to be 
upon the oath of the party. These provi- 
sions of the statute seem to have been strict- 
ly compUed with, as before stated. The pe- 
tition was accompanied with a specification, 
on the oath of the party, setting forth the 
particular improvement in the furnace, its 
modus operandi in the particular combina- 
tion and application to that manufacture, 
and the great saving thereby effected in the 
fuel and ore. This, then, according to the 
well-settied rule of law, was reducing the 
principle of invention to practice; and if new 
and useful, and the first, would be sufficient 
to authorize the granting of a patent there- 
for. I suppose, however, that it was essen- 
tial in fact that the improvement as de- 
scribed in the specification was capable in 
its operation to produce the said manufac- 
ture, and that if the appellant must be con- 
fined as to the evidence of such sufficiency 
to the experimental operations made by him, 
as stated in the testimony, that he has not 
shown that said invention was patentable. 
But I cannot think that there is any such 
conclusiveness in the rule, but that it was 
fully competent to offer any other evidence 
of the successful operation of his invention. 
I think the invention was complete as soon 
as it was capable of successful operation. I 
cannot perceive a good reason why, if Weth- 
erill might use as an indispensable part of 
liis invention of a sucee^ful process the per- 
forated grate-bars claimed by Burrows as 
liis invention. Burrows migtht not avail him- 
self of Wetherill's successful process as evi- 
dence of its being fuUy capable of the pro- 
duction of said manufacture. Writers on 
patent law say the main merit, the most im- 
portant part of the invention, may consist in 
the conception of the original idea in the dis- 
•covery of the principle in science or of the 
law of nature stated in the patent; and lit- 
tle or no pains may have been taken in 
working out the best manner and mode of 
the application of the principle to the pur- 
■pose set forth in the patent; but still, if the 
principle is stated to be applicable to any 
•special purpose, so as to produce any result 
previously nnknown in the way and for the 
pm'pose described, the patent is good. In 
this connection, also, I will state a part of 
the opinion of the court as stated by Chief 
Justice Taney in the case of Gayler v. Wil- 
der [10 How. (51 TJ. S.) 477J. He says: "We 
'do not understand the circuit comrt to have I 



said that the omission of Conner to try the 
value of Jiis safe by proper test would de- 
prive it of its priority, nor his omission to 
bring it into public use. He might have 
omitted both, and also abandoned its use, 
and been ignorant of the extent of its value; 
yet if it was the same with Fitzgerald's, the 
latter would not upon such groimds be en- 
titied to a patent, provided Conner's safe and 
its mode of construction were still in the 
memory of Conner before they were recalled 
by Fitzgerald's patent." And if such evi- 
dence may still be resorted to by Burrows, 
notwithstanding his unsuccessful experi- 
ments, then the adaptation of the improved 
furnace by Burrows, and its entire suffi- 
ciency, is fully made out in the proof. 

And now more particularly as to the prior 
right of Mr. Wetherill, as decided in his fa- 
vor by the commissioner. He says in the 
reasons for his first opinion that although 
Burrows had set forth the mode, yet, that 
while he was pmsuing that very course, his 
•efforts were' unsuccessful from the slagging 
of the ore. This he says was doubtiess ow- 
ing to the fact that the proportions of ore 
and coal were not correcfly ascertained, or 
from some other defect in tL© mode of oper- 
ation. With respect to Wetherill, he says: 
"There are equally great objections to grant- 
ing a patent to Wetherill; he only carried 
out the experiments which he had seen Bur- 
rows making, and prosecuted them to final 
success. In fact, there is strictly no inter- 
fepance in the two discoveries, as shown by 
the testimony. Burrows began what Weth- 
erill completed; where the first left off the 
latter commenced; neither made the inven- 
tion complete; both together have devised 
and carried out the entire process." In his 
reasons for his s-acond opinion he says, 
among other things, that the same objection 
to Burrows' claim stiU existed, and that 
Burrows had left the country; that he 
was then of the opinion that Burrows had 
not carried his invention to the point of pat- 
entability. In the first place, bis experi- 
ments were founded ih error; and although 
he who unexpectedly makes a discovery, 
stating th© principle, is just as much en- 
titied to a patent as though he had been 
guided by calculations founded on the most 
unerring principles of science, yet, if grop- 
ing in the dark he fails to find that which 
he seeks, even although he should stumble 
over it, his contiguity to the object of his 
search is not to be regarded in the same 
light as though all his movements had been 
guided by intelligence, and his failure to ob- 
tain complete success was attilbutable to 
other causes than want of knowledge. The 
commissioner says in the second place that 
he had not supplied the defects of his for- 
mer testimony; and his being in California 
or Australia, rendered it probable that he 
had abandoned his supposed discovviry. 
And, finally, he refers to the testimony of 
Isaac Barnum and others, of the declara- 
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tions of WettieriH, to the same point of 
abandonment The commissioner proceecis: 
"If, then, Burrows failed to make a patent- 
able invention, no matter how near he came 
to it, and no matter what was the cause of 
his failru'e, his experiments will not stand 
in the way of WetheriU's patent; and it mat- 
ters not, in this view of the case, whether 
WetheriU availed himself of the result of the 
experiments made by Burrows, nor even 
whether those experiments first suggested 
to him (Wetherill) the very discovery which 
he afterwards made. He who finally really 
makes the actual discovery is entitled to the 
patent." 

In the view I am about to take of this 
branch of the ease, it will not be necessary 
again to state the piinciples which I have 
supposed would show that Burrows' inven- 
tion must be consid'ared as complete, not- 
withstanding his unsuccessful experiments; 
and that as to abandonment, in the sense in 
which it is to be taken in this connection, it 
has no application. The proposition which 
is contended for by WetheriU's counsel, and 
sanctioned by the decision of th© commis- 
sioner, and which is vital to his daim, is 
that, although -Bm-rows had brought his in- 
vention almost to the point of patentability, 
and that Wetherill knew of such— his imper- 
fect invention and of his experiments which 
failed— and that he abandoned them, that he 
(Wetherill) had a right to perfect said in- 
vention as an essential part of his (Weth- 
eriU's) invented process for the pin-pose of 
said manufacture, and to have a patent 
therefor. The principle of this proposition 
I think would be unjust in this case. It 
would be giving to Wetherill for the merit 
of discovering a subordinate part of the in- 
vention the value of the whole, though the 
original idea or principle and embodiment 
thereof was certainly with Bm-rows. If 
Wetherill, by the dint of his own g'enius 
and discovery, has found out a new and ap- 
propriate process which can be profitably 
used in this manufacture, let him have a 
patent for it; but, in the language of an 
eminent patent-law judge, "he has no right 
whatever to take (if I may say so) a leaf 
out of his neighbor's book; he must be con- 
tent to rest upon his own skill." I do not 
desire that this important principle should 
be considered as resting on my authority 
alone. It is the same that is established by 
the decision in the case of Minter v. Mower, 
6 Adol. & B. 735. That case was for an in- 
fringement, and submitted upon the facts 
to the jury. The words of the jury are: 
"We are of opinion that Brown was the in- 
ventor of the machine, and found out the 
principle but not the practical purpos'S to 
which it is now applied; we think that Min- 
ter, the plaintiff, made that discovery." The 
judge says: "Now, it was perfectly clear 
upon the evidence that this description ap- 
plies to Brown's chair, though that was in- 
cumbered with somo additional machinery. 



The specification, therefore, claimed more 
than the plaintiff had invented." Again: 
"His claim is not for an improvement upon 
Brown's leverage, but for a leverage so de- 
scribed that the description comprehended 
Brown's. We are therefore of opinion that 
the patent cannot be sustained." I think 
that it is probable that the error which has 
been fallen into on this point of the case has 
arisen from an undue weight which may 
have been given to the English decisions, 
particularly that of Galloway v. Bieaden, 
Webst. Pat. Cas. 521-526, in which Sir N. 
0. Tindall, C. J., states in effect that if the 
original inventor rested in experiment only, 
and had not attained the object for which 
the patent was taben out, mere experiment, 
afterwards supposed by the parties to be 
fruitless, and abandoned because they had 
not brought it to a complete result, that 
will not prevent a more successful competi- 
tor who may avail himself, as far as his 
predecessors have gone, of their discoveries, 
and add the last link of improvement in 
bringing it to perfection. Now, I do not 
think this case applicable, because the thing 
itself in the case now before me was the 
improvement by the perforated grate-bars. 
If so, it was complete, so as to be capable 
of use; and being the case of a machine, 
the law as stated in the books is, that it is 
not essential to the validity of the daim 
that the success of the means made use of 
should be complete, or that the thing invent- 
ed should supersede anything else used for 
the same purpose, because the law looks only 
to the fact that the invention is capable of 
the use. Again, if it is supposed that that 
decision, and the other decisions on that 
point, mean that such would be the right of 
the successful competitor, whether he did 
or did not know of the part which his prede- 
cessor had invented, I am satisfied our stat- 
ute of 1836, before alluded to, will not au- 
thorize any such construction. The appli- 
cant is required to make oath or affirmation 
that he does verily believe that he is the 
original and first inventor, and that he does 
not know or believe that the same was ever 
before known. How could he swear so if 
he knew that his predecessor had brought 
a nart of the invention which he claims al- 
most to the point of patentability? The 
com-t, in the case of Gayler v. Wilder, before 
alluded to by me, say; "If Fitzgerald made- 
his discovery by his own efforts, without any 
knowledge of Conner, he invented an im- 
provement that was then new and at that 
time unknown." Judge Patterson, also, in 
the Case of Stinitt (Jones v. Pearce, WebsL 
Pat. Cas. 123), in his charge to the jury, says: 
"If you are of opinion that Mr. Strutt's was 
an experiment, and that he found it did not 
answer, and ceased to use it altogether, and 
abandoned it as useless, and nobody followed 
it up, and that the plaintiff's invention, 
which came afterwards, was his own inven- 
tion, and remedied the defects, if I may say 
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so, although he knew nothing of Sir. Strutt's 
wheel, he remedied the defects of Mr. 
Strutt's wheel, then there is no reason for 
saying the plaintiff's patent is not good. It 
depends entirely upon what is your opinion 
upon the evidence with respect to that." 
Gibbs, O. J., in the case of Brown, in his 
charge to the jury, says: "Now, I wish to 
have what I state upon this subject observed 
by the counsel on both sides, that they may 
be aware how I put it. If a combination of 
those parts existed before; if a combination 
of a certain number of thesa parts existed 
up to a given point before, and Mr. Brown's 
invention sprung from that point, and added 
other combinations to it, then I think the 
specification stating the whole machine as 
his invention is bad. If, on the other hand, 
you think he has the merit of inventing the 
combination of all the parts from the begin- 
ning, then I think the specification is good, 
and that he is entitled to your verdict." 

This, therefore, is the conclusion to which 
I feel myself obliged to come— that as be- 
tween Burrows and Wetherill the priority of 
invention ought to be awarded to Burrows, 
and that Wetherill is not entitled to a pat- 
ent upon his present application; and I do 
accordingly so decide and determine. As 
between Burrows and Jones, there having 
been no decision by the commissioner, there 
is, of eovu;se, no such cas-s before me on ap- 
peal. 

[NOTE. The patent No. 13,416 was granted 
to Burrows, August 15, 1855. For a decision 
limiting the scope of the patent, see Burrows v. 
Lehigh Zinc Co., Case No. 2,207.] 



BURRUS fHUIDEKOPER v.). See Cases 
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Case No. S,209. 

In re BURT et al, 

[12 Blatehf. 252; ^ 13 N. B. K. 137.] 

Circuit Court, N. D. New York. July 10, 1874. 

Statutout Lien Embodied In Contract — Va- 
lidity — Effect of NoN-CoiiPiiANCE tvith Con- 

DITIOX IX CONTKACT. 

1. B. made a written contract with the agent 
of the state prison at Auburn, in New York, for 
the services of a certain number of convicts. 
The contract contained a provision, that any 
debt which might become due from B. upon 
the contract, should be a lien in favor of the 
state upon the machinery and tools used and 
owned by B. in operating such contract upon the 
prison premises; that such lien should commence 
with the contract, and should continue during 
the existence of the contract, and until the debt 
should be satisfied or cancelled; and that it 
should he lawful for the agent of the prison, 
whenever any sum should be due from B., to 
proceed to satisfy such lien by a sale of the prop- 
erty affected by such lien, in the same manner as 
by a sale upon a chattel mortgage. B. was ad- 
judged a bankrupt, owing, when the petition in 
bankruntcy was filed, a debt to the agent, for the 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



CCase No. 2,209) BURT 

services of convicts under the contract. The 
agent claimed a lien on the machinery and tools 
of B., to satisfy such debt, and seized them and 
advertised them for sale. The foregoing pro- 
vision in the contract was inserted in it in pur- 
suance of a provision of a statute law of JNew 
York, which required such a provision to be in- 
serted in every- such contract, and which de- 
clared that a lien should thereupon commence 
and should continue until the debt should be sat- 
isfied: Held, that the claim of the agent to such 
lien was valid. 

2. The legislature of New York has full power 
to declare what should constitute a lien. 

3. The statute provided that the contract 
should contain a clause requiring the contractor 
to deposit a certain sum of money, and that no 
contract should be valid unless such deposit 
should be made: Held, that the contractor could 
not, by reason of his failure to make such de- 
posit, insist that the contract was invalid. 

[Appeal from the district court of the Unit- 
ed States for the northern district of New 
York. 

[la bankruptcy. The assignee of Edward 
Burt and Thomas Towne, bankrupts, appeals 
from a decision of the district court aftu-m- 
ing an order of the register (case not report- 
ed) allowing a statutory lien on certain ma- 
chinery of the bankrupt, the lien being 
claimed by a state prison agent, by reason 
of a contract between him on behalf of the 
state and the bankrupts. Affirmed.] 

Charles F. Dm-stou and John T. Pingree, 
for assignee. 
William B. Hugnitt, for creditor. 

HUNT, Circxiit Justice. The question 
whether the contract of August 1st, 1871, 
secmres to the state a lien upon the machin- 
ery and tools of the bankrupts, is the only 
important question in the case. Burt & 
Towne were manufacturers of doors, blinds, 
sashes, and similar articles. They entered 
into a contract with the agent of the state 
prison at Auburn, for the labor and services 
of a certain number of convicts, whose serv- 
ices were to be used in a room of the prison 
to be provided by the agent. Among other 
provisions, the conti-act contained the fol- 
lowing, viz.: "10th. Any debt which may 
be due or become due from any contractor 
upon his contract, shall be a lien in favor of 
the state upon the machinery and tools used 
and owned by such contractor in operating 
sugh contract upon the prison premises. 
Such lien shall commence with the contract, 
and shall continue during the existence of 
the contract, and until the claim or debt 
shall be satisfied or cancelled, and it shall 
be lawful for the agent and warden of the 
prison, under the direction of the inspectors, 
or a majority of them, whenever any sum 
shall be due from the conti-actor, to proceed 
to satisfy such lien by a sale of the property 
affected by such lien, in the same manner 
as by a sale upon a chattel mortgage." The 
contractors^ filed their petition, and, on the 
15th of July, 1873, were adjudged bankrupts. 
At the time of filing their petition they were 
indebted to the agent' for the labor and serv- 



BUET (Case No. 2,209) 

ices of convicts under this contract, in the 
sum of $5,128.47. The agent seized the ma- 
chinery and tools of the contractors, under 
the authority of section ten, above cited, 
and advertised them for sale to satisfy this 
debt. The register held that the claim of 
the agent was valid. Upon appeal to the 
district court, this holding was affirmed, and 
the assignee in bankruptcy appeals from 
that decision to this court. 

The statute of the state of New York 
(Laws 1863, p. 803, c. 465, § 1) enacts as fol- 
lows: "In all contracts which may here- 
after be let or awarded for convict labor at 
any prison, a clause shall be inserted, that 
any debt which may be or become due from 
any contractor upon such contract, shall be 
a lien in favor of the prison, upon the ma- 
chineiy and tools used or owned by such 
contractor in operating such contract upon 
the prison premises; and such lien shall 
thereupon commence with such contract, and 
shall continue during the existence of the 
contract, and until the claim or debt shall 
be satisfied or cancelled." The assignee, 
who is the appellant here, objects to the de- 
cision of the district com*t, on the grounds: 
1st. That the statute of 1863 does not, of 
itself, create a lien, that the alleged lieu is 
not a chattel mortgage, as it does not, in 
words, transfer any title, and, if a mortgage, 
it is void for want of filing, and that it is not 
a pledge, as needing the essential element 
of delivery; 2. That the contract is void for 
the reason that no deposit of money was 
made, as required by the act of 1863. 

1. In the case of ordinary contracts, the 
suggestions made under the first point would 
be entitled to grave consideration. A pro- 
fessed transfer of title, or a formal incum- 
brance upon the subjeci is the ordinary and, 
perhaps, the necessary mode of ci'eating a 
chattel mortgage. In the case of ordinary 
mortgages it is clear, also, that, as against 
creditors, a filing and a refiling of the mort- 
gage is necessary. So, it is the general rule, 
that delivery is essential to the validity of a 
pledge; and the ^argument is, at least, a fair 
one, that the agent never had possession of 
this property. McCafCrey v. Wooden, 62 
Barb, 316. The answer to the argument I 
conceive to be this— that the legislative pow- 
er is competent to alter and modify the rules 
referred to. It may say what particular 
words shall be sufficient to create a chattel 
mortgage, or, that no words of transfer shall 
be required, or that, in particular cases, no 
filing shall be necessary, or that delivery 
shall not be requisite to .the validity of 'a 
pledge. The legislature has full power to 
declare what shall constitute a lien, and, if 
no constitutional principle is violated, its 
declaration is conclusive. 

In the 1st section of the act of 1863, the 
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legislatm-e has declared, emphatically, that 
what was done in this case created a lien 
upon the tools and machinery in question, 
which shoiild continue until the satisfaction 
of the debt. If there shall be inserted in a 
contract for convict labor a clause, that any 
debt which may become due from the con- 
tractor shall be a lien upon the tools and 
machinery used by such contractor in oper- 
ating the conti-act, such lien shall thereupon 
commence, and shall continue until the debt 
be paid. "Such lien shall thereupon com- 
mence," i. e., the lien described, "in favor of 
the prison, upon the machinery and tools 
used in operating such contract." It shall 
commence "thereupon," or as soon as, or 
upon, the insertion of that clause in the con- 
tract. The lien then comes into existence, 
and continues until the debt is paid. It is 
a statutory lien, created by express statute, 
for the benefit of the state. Mechanics' liens 
are authorized by statute, and in various 
forms and under different circumstances. 
The lien of an execution, when it shall com- 
mence, when end, what shall or shall not 
release it, is the subject of statutory regula- 
tion. The same is true of the lien of a 
judgment In this case, the lien exists be- 
cause the statute gives it, and as the statute 
creates it Nothing other or fiirther than 
the existence of the requisites of the statute 
is necessary to bring the lien into existence, 
or to continue its existence until the debt 
is paid. 

2. Nor is there force in the objection, that 
the contract is void because no deposit Was 
made by the contractor, when the contract 
was entered into. The statute provides, that 
a clause shall be inserted in the contract, 
requiring the contractor to deposit with the 
comptroller a sum of money not less than 
$500, nor more than $2,000, as the inspector 
may determine, "and no contract shall be 
valid until such deposit shall be made." 
This is a provision for the benefit of the 
state, and in which the conti-actor can claim 
no benefiaal interest He cannot insist upon 
the validity of a contract until he performs 
this requirement. But his neglect and, faij- 
tu:e cannot be claimed by himself for his own 
benefit. The state may say, "you have not 
performed what the law requires, and we 
annul the contract;" but the contractor is 
not thus at liberty to take advantage of his 
own neglect. There are numerous provisions 
of the statute containing similar language, 
as, that the conveyance shall be "absolutely 
void," or the contract shall be "utterly void;" 
but it has never been held that the party in 
a case, when he was in default could' iu*go 
his own default as a ground of the invalidity 
of the contract, and in his own favor. 

The order of the district court, afliirming 
the order of the register, must be affirmed. 
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Case No. S,S10. 

In re BTJilT. 

[1 Dill. 439J * 

Circuit Court, D. Minnesota. 1870. 

Baskrdpt Law — ^Voluntary Assign3ients. 

1. A voluntary assignment by a debtor, under 
state laws, though free from fraud, and em- 
bracing all of his property, and made for the 
benefit of all of his creditors, is an act of bank- 
ruptcy ivithin the meaning of the bankrupt act. 

[Cited in Oragin v. Thompson, Case No. 3,- 
320; HeMarter, Id. 9,143; Globe Ins. Co. v. 
Cleveland Ins. Co., Id. 5,486; He SkoU, 
Id. 12,926; Boese v. King, 108 U. S. 385, 2 
Sup. Ct. 770.] 

2. Quere, whether the mere fact of a trader 
suspending payment of his commercial paper for 
fourteen days, constitutes, irrespective of any in- 
gredient of positive fraud, an act of bankruptcy. 

3. Mr. Justice jMiller inclined to the opinion 
that fraud, in fact, was not essential in such 
cases, but the question was left undecided. 

[Cited in Ee Hall, Case No. 5,920.] 

Appeal from the district court of the Unit- 
ed States for the district of Minnesota. 

In bankruptcy. Burt was proceeded against 
by certain of his creditors in the district 
court for the district of Minnesota [case un- 
reported], under the 39th section of the bank- 
rupt act [14 Stat. 536]. Two acts of bank- 
rupt were charged in 'the petition. 1. That 
' being a merchant, or trader, he had fraudu- 
lently stopped, or suspended, and not re- 
sumed payment of his commercial paper for 
a period, of fourteen days. 2. That he had 
made under the statutes of the state of Min- 
nesota, a voluntary assignment of all of his 
property for the benefit of aU of liis credit- 
ors. T^he district court, Nelson, J., adjudged 
him a bankrupt, and from this judgment he 
appealed. [Affirmed.] 

George L. Otis, for petitioning creditors. 

Allis, Gilfillan, and "Williams, for debtor. 

Before MILLER, Circuit Justice, and DIL- 
LON, Circuit Judge. 

MILLER, Circuit Justice, delivering orally 
the opinion of the circuit coiirt on the ap- 
peal, in substance said: 

As to the first act of bankruptcy charged 
in-'the petition, theire is no proof in the case 
of any fraud, or wrong intention on the part 
of the debtor in stopping, or suspending and 
not resuming payment of his paper; and the 
question- made and argued by counsel 'was, 
whether fraud in fact is an essential ele- 
ment when this ground is relied on by the 
creditors, to make a man a bankrupt I am 
aware, he continued, of the different views 
which have been expressed in the inferior 
courts upon this subject My present incli- 
nation is to the opinion that the mere fact- 
of a trader or merchant suspending and not 
resuming payment of his commercial paper 
without legal excuse, for the period pre- 
scrjibed by the act, constitutes, irrespective 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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of any ingredient of actual fraud, an act of 
bankruptcy; but as I have a clearer convic- 
tion upon the second ground, I pass the 
above question without pronouncing any 
more decisively respecting it. 

My opinion is, that a voluntary assignment 
by a debtor, under state laws, though such 
assignment be made for the benefit of all of 
his ci-editors, and be free from fraud, is, 
within the meaning of the banla-upt act, an 
act of banliruptcy. 

The effect of such an assignment is to 
take, or withdraw the property of the debtor 
from the bankrupt act, and to defeat its op- 
eration; and the debtor must, on familiar 
principles of law, be presumed to intend 
that effect 

Accordingly, the order of the district court 
adjudging the debtor a bankrupt was af- 
firmed. 

NOTE [from original report]. In Re Cowles 
[Case No. 3,297], decided by Mr. District Judge 
Nelson, in 1869, he ruled that it was not neces- 
sary to show the stoppage of payment to be 
fraudulent; it is sufficient if the party, being a 
trader, or within the act, suspends and does not 
resume payment of his commercial paper for the 
prescribed period. S. P., in Iowa district, in 
Re Hall [Id. 5,920]. See act of July 14, 1870 
(16 Stat. 276). Judge Nelson also ruled, in the 
same case, that a person engaged in the manu- 
facture and sale of lumber as an article of 
merchandise, is a trader, within the meaning of 
this provision of the act. 



Case Ifo. 2,311. 

BURT et al. v. DELANO. 

[4 Cliff. 611.]^ 

Curcuit Court, D. Massachusetts. May Term, 
1878. 

Conclusiveness ov Fokeign Jcdgmext — Valtd- 
jTr — Pkactioe — Joint Defendants— Service 
ON One Only. 

1. Subject to the qualification that judgments 
are open to inquiry as to the jurisdiction of the 
court where they were rendered, and as to notice 
to the defendant, the judgment of a state court, 
not reversed by a superior court, nor set aside 
by a direct proceeding in chancery, is conclu- 
sive in the courts of all other states where the 
subject-matter in controversy is the same. 

2. Pa:sonal judgments are without any validi- 
ty, if rendered by a state court in an action upon 
a money demand against a non-resident of the 
state upon whom no personal service of process 
was made within the state, unless he appeared 
and answered to the action, nor will such judg- 
ment affect his property beyond what he pos- 
sessed in the state where the suit was brought. 

3. Section 414, St Cal. (Code Civ. Proc), pro- 
vides: "When lie action is against two or more . 
defendants, jointly or severally liable on a con- 
tract, and the summons is served on one or more, 
but not on all of them, the plaintiff may proceed 
against the defendants served in the same man- 
ner as if they were the only defendants." Three 
persons were liable in the original suit, but serv- 
ice was made on one only, and judgment was 
obtained against him. Held, under the state 
statute the judgment was valid in the jurisdic- 
tion where it was obtained, and thus equally 

* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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valid in all the other states, add in the circuit 
court of the United States. 
[Cited in Eenaud v. Abbott, 116 U. S. 289, 
6 Sup. Ct. 1198.] 

The ease was submitted on an agi-eed state- 
ment of facts as follows: This is an action 
of contract upon a judgment rendered by the 
district court for the second Judicial distiict 
of the state of California, in and for the coun- 
ty of Tehama, in favor of the plaintifCs [H. 
H. Burt and Tipton], who are citizens of the 
state of California, against John G. Wright, 
Lester Goodwin, and James Delano, copart- 
ners under the firm name of Wright, Good- 
win, & Delano, and having their usual place 
of business in Boston, within the district of 
Massachusetts, and who, at the time said ac- 
tion was brought, were citizens of the state 
of Massachusetts. A copy of said judgment 
is hereto annexed, marked "A." Service of 
the writ was made upon the defendant, 
James Delano, in California, he being then 
transiently in that state. No service was 
made upon either of the other defendants. 
By the terms of the judgment it was "to bind 
the partnership property of all the defendants 
in said action, but if there be no partner- 
ship property, or if there be not sufficient 
thereof to satisfy said judgment, then the 
judgment, or any deficiency therein, shall be 
satisfied out of the separate and individual 
property of defendant Delano alone." The 
declaration and answer in this court, the 
whole record of the proceedings in the Cali- 
fornia court, and the statutes of the state of 
California, may be referred to. 

If upon the above facts the court shall hold 
that this action may be maintained, the judg- 
ment for the plaintiffs, the amount to be de- 
termined by the court; otherwise, judgment 
for the defendant. [The court rendered a 
judgment for plaintiffs.] 

In the District Court, Second Judicial Dis- 
trict in and for the County of Tehama, State 
of California. Tipton & Burt, Plaintiffs, v. 
Wright, Goodwin, & Delano, Partners, De- 
fendants. The court having filed findings in 
the above-entitled cause to the effect that the 
plaintiffs therein are entitled to .judgment 
against the defendants in said cause, in the 
sum of §2,448 74-100, with interest thereon at 
the rate of ten per cent per year from the 
23d of September, 1872, to the 11th of Febru- 
ary, 1876, in the sum of §667, and for costs of 
suit, the judgment payable in gold coin of 
the United States, and to bind the partner- 
ship property of all the defendants in said ac- 
■tion, but if there be no partnership property, 
or if there be not suflScient thereof to satisfy 
said judgment, then the judgment or any de- 
ficiency therein shall be satisfied out of the 
sepai*ate and individual property of defendant 
Delano alone. Wherefore it is ordered and 
adjudged that the plaintiffs do have and re- 
ceive judgment in said cause in the sum of 
$2,448 74-100, with interest thereon at the 
rate of ten per cent per year, from the 23d of 
Septembei*, 1872, to the 11th of February, 



1876, in the sum of $667, and for costs of 
suit, the judgment payable in gold coin of the. 
United States, and to bind the partnership 
property of all the defendants in said action, 
but if there be no partnership property, or if 
there be not sufficient thereof to satisfy said 
judgment, then the judgment, or any de- 
ficiency therein, shall be satisfied out of the 
separate and individual property of defendant 
Delano alone. 

H. W. Suter and Frederick Dabuey, for 
plaintiffs. 

The judgment declared on in this case is 
valid by the laws of the state of California. 
Code Civ. Proc. -Cal. §§ 388, 414. The judg- 
ment is binding personally upon defendant 
Delano. Stockwell v. JlcOracken, 109 Mass. 
84. In order to ascertain whether a judg- 
ment can be enforced in personam against a 
defendant, by an action on the judgment, we 
must see whether it is evidence against him. 
This is the test. Doll v. Tremper [Dando v. 
Doll] 2 Johns. 87; Bank of Columbia v. New- 
comb, 6 Johns. 98; Taylor v. Pettibone, 16 
Johns. 66; Townsend v. Carman, 6 Cow. 095; 
Mervin v. Kumbel, 23 Wend. 293; Oakley v. 
Aspinwall, 4 Comst [4 N. Y.] 514; D'Arcy v. 
Ketchum, 11 How. [52 U. S.] 16o. The judg- 
ment in this case is absolute in form. The 
qualification is of the execution only, and is of 
no effect beyond the state of California. The 
judgment has no extra-territorial force except 
as eyidence. Freem. Judgm. § 2; Green v. 
Sarmiento [Case No. 5,760]; Knapp v. Abell, 
10 Allen, 490. The plaintiffs are under no ob- 
ligation to levy on the joint property, ^ven if 
there could be any found. Backus v. Denni- 
son, Kirb. 421. The bm'den is on the fie- 
fendant to show any satisfaction of the judg- 
ment. Linton v. Hurley, 114 Mass. 76; O'Neal 
V. Kittredge, 3 Allen, 470. The plaintiffs are 
entitled to judgment for the amount of the 
judgment declared on and interest at tlie rate 
of seven per cent per annum, all in gold coin. 
Civ. Code Cal. § 1920. 

Dwight Foster and Alfred D. Foster, for 
defendant. 

In the first suit the firm of Wright, Good- 
win, & Delano were all joined as defendants, 
but service was made on Delano alone, and 
he is the only defendant in the present ac- 
tion. Judgment was rendered against all 
the defendants to bind the partnei'ship prop- 
erty, "or if sufficient thereof to satisfy said 
judgment cannot be found, then the deficien- 
cy to be satisfied from the separate and indi- 
vidual property of the said defendant, James 
Delano." Such a judgment, entered against 
all the joint debtors after service on one of 
them only, and restricted in its operation to 
their joint or copartnership property, is au- 
thorized by the laws of California. Civ. 
Code Gal. §§ 388, 414; Kelly v. Van Austin, 
17 Cal. 566. But the California record shows 
no judgment against Delano for any defi- 
nite sum to be satisfied fi-om Ms property or 
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to run against liis person. His liability Is 
expressly declared to lie contingent only and 
for a deficiency of partnership property. 
"The law implies a promise to pay a definite, 
not an indefinite sum." Sadler v. Robins, 1 
Camp, 253; Carpenter v. Thornton, 3 Barn. 
& Aid. 52; Henley v. Soper, 8 Barn. & C. 16. 
A Judgment, to be the foundation of an. ac- 
tion, must be in personam for an ascertained 
sum. Westlake, Pr. Int. Law, 376. It- is 
maintainable "only when the decision of the 
court can be fulfilled by the mere payment 
of an ascertained sum of money.'* Penning- 
ton V. Gibson, 16 How. [57 TJ. S.] 77; Dimidi 
V. Brooks, 21 Vt. 5G9; Battey v. Holbrook, 
n Gray, 212; Thorner v. Batory, 41 Md. 
593. An award is in the natiu:e of a judg- 
ment, and one in the form of the present 
judgment would be bad for uncertainty, and 
no action upon it could be maintained. 
Samon's Case, 5 Coke, 77; Lincoln v. Whit- 
tenton Mills, 12 Mete. [Mass.] 31;" Fletcher 
V. Webster, 5 Allen, 566; Carnochan v, 
Christie, 11 Wheat. [24 U. S.] 4i6. Should 
it be suggested that by the laws of California 
an absolute judgment might have been ren- 
dered against the present defendant, who 
was served with process there, the simple 
and conclusive answer is, no such judgment 
was rendered. Nor does the California rec- 
ord show the existence of the contingency 
upon which alone the liability of the defend- 
ant was thereby made dependent. There is 
no evidence that any deficiency of copartner- 
ship property to satisfy the dea'ee of the 
com:t existed. If the contingency upon 
which the liability of the present defendant 
was intended and declared to depend in 
fact existed, this ought to appear as of rec- 
ord in the California court by the return of 
an execution against the partnership proper- 
ty, unsatisfied in whole or in part, and an 
adjudication that a deficiency of partner- 
ship property exists to a specified amount. 
Then possibly some equitable remedy might 
be awarded in another jm'isdiction. Barber 
V. Bai'ber, 21 How. [G2 U. S.] 582. If the 
the plaintiffs are entitled to recover, they 
can have intei*est only at the rate of six per 
cent per annum instead of ten per cent as 
demanded. By the laws of California tlie 
rate of interest on judgments is seven per 
cent Laws Cal. 1870, p. 699; Clark v. Dun- 
nam, 46 Cal. 207. But in actions on a judg- 
ment in another jux-isdiction, not interest but 
damages will be allowed; as to which the 
lex fori governs. Bart-inger v. King, 5 Gray, 
11; Perkins v. Fourniquet, 14 How. [55 U. 
S.] 330; Goddard v. Foster, 17 Wall. [84 TJ. 
S.] 143. The rate in Massachusetts is six 
per cent. Gen. St. c. 53, § 3? Id. 133, § 8; 
St. 1SG7, c. 56. 

CLIFFORD, Circuit Justice. Subject to 
the qualification that judgments are open to 
inquiry as to the jurisdiction of the court 
where they were given, and as to notice to 
the defendant, the judgment of a state court. 



not reversed by a superior court, nor set aside 
by a direct proceeding in chancery, is conclu- 
sive in the courts of all the other states where 

the subject-matter in controversy is the same. 
Christmas v. Russell, 5 Wall. [72 "U, S.] 291; 
MiUs V. Dmyee, 7 Cranch [11 U. S.] 483; 2 
Story, Const. (3d Ed.) 1313; Bissell v. Briggs, 
9 Mass. 462. Judgment was rendered in a 
state court of California in favor of the 
plaintiffs, citizens of that state, against Jolm 
G. Wright, Lester Go,odwin, and James De- 
lano, citizens of Massachusetts, doing busi- 
ness in the latter state nnder the firm name 
of Wright, Goodwin, & Delano. Service of 
the writ in that sxiit was made upon the de- 
fendant, James Delano, in California, he be- 
ing then transiently in that state. No serv- 
ice was made upon either of the other de- 
fendants. By the terms of the judgment it 
was "to bind the partnership property of 
all the defendants in said action, but if 
there be no partnership property, or if 
there be not sufficient thereof to satisfy said 
judgment, then the judgment, or any de- 
ficiency therein, shall be satisfied out of the 
separate and individual property of defend- 
ant Delano, alone." 

Suit, in due form, is commenced here, 
which is equivalent to an action of debt at 
common law, leave being given to refer to 
the declaration and answer, and to the Cali- 
fornia record and the statutes of that state. 
Judgment is to be rendered for the plaintifC 
if the action is maintainable, otherwise for 
the defendant. 

Sufficient appears to show that the former 
suit was against all of the members of the 
firm, but that service was made only on the 
present defendant, the other two members of 
the firm not being found in the state where 
the suit was brought; that the present de- 
fendant employed counsel and made defence, 
both for himself and in behalf of the firm,, 
but that no appearance in the case was en- 
tered for the partnership. Delano appeared 
for himself and filed a counter-claim as due 
to the firm, but no appearance was entered 
for any one except the party served. 

Nothing is shown to warrant the conclusion 
that any property of the partnership was 
found in that state. Without service upon 
the other two members of the firm, judgment 
was rendered against all three, subject to 
the condition already reproduced. Outside 
of the state where the judgment was ren- 
dered, it is clear that the judgment as to the 
members of the firm is null and void, as they 
had no notice of the suit; and it appears to 
be equally clear that it was without legal 
effect even as against those defendants in 
that state, as the partnership held no prop- 
erty within the jurisdiction of the court 

Personal judgments are without any va- 
lidity, if rendered by a state court in an 
action upon a money demand against a non- 
resident of the state, upon whom no personal 
service of process was made within the state, 
unless he appeared and answered to the 
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action, nor will such a judgment affect his 
property beyond what he possessed in the 
state where the suit was brought. Pennoyer 
Y. Neff, 95 XJ. S. 714. Concede that, and still 
it is contended that the judgment is equally 
invalid where the suit is against two or 
more non-residents, and only one was served; 
that it is of no greater validity as to the one 
served than as to those not served. Sup- 
port to that proposition is certainly found in 
the rules of the common law, but the court 
is of the opinion that the statutes of Cali- 
fornia provide otherwise. In case of no 
partnership property, or any deficiency of 
such propertj', the condition of the judgment 
was, that the judgment or deficiency should 
be satisfied from the separate and individual 
property of said Delano. 

In a suit against a partnership, if one 
partner is not within the jurisdiction of the 
court, and is not served with process, and 
does not voluntarily appear and answer to 
the suit by himself or his attorney, the judg- 
ment against the partnership cannot be en- 
forced against him out of the local jurisdic- 
tion, even though, by the lex loci, a service 
on the partner resident within the jurisdic- 
tion is sufficient to authorize a judgment 
against all the partners. 

Attorneys may, in many cases, enter a 
general appearance, but in an action against 
a partnership such an appearance must be 
construed io be an appearance for the part- 
ners as partners, and for the pui-pose of de- 
fending the action against the partnership, 
and not as an appearance for the partners 
individually, severally, and personally, so as 
to render a judgment against the partnership 
in such action binding on an individual part- 
ner in another jmrisdiction, by whom such 
an appearance was not authorized. One 
partner has no implied power to enter an 
appearance in a suit escept for the partner- 
ship, and cannot, by such an appearance, 
bind a partner personally and individually 
who is not within the jurisdiction, and has 
not been served with process. Phelps v. 
Brewer, 9 Cush. 390. Remarks are found in 
the opinion of the com-t in Bennett v. Stick- 
ney, 17 Vt. 532, somewhat at variance with 
the ruling of the court in the preceding case, 
but the difference of opinion between the 
two com'ts is immaterial in the case before 
the coru't. 

Due service having been made upon the 
defendant in the former suit, the sole ques- 
tion is, whether the judgment rendered 
against him is binding and operative, which 
must depend in this case upon the California 
statutes (Code Civ. I'roc. § 414): "When the 
action is against two or more defendants, 
jointly or severally liable on a contract, and 
the summons 5s served on one or more, but 
not on all of them, the plaintiff may proceed 
against the defendants served in the same 
manner as if they were the only defendants." 
Three in this case were liable on the con- 
tract, and one only was served, and it is 
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clear that the judgment, under the rule pre- 
scribed by that pi-ovision, is a valid judg- 
ment against the defendant served, and if 
valid in the state where the judgment was 
rendered it is equally valid in all the other 
states, and in the ch'cuit court of the United 
States. Conclusive authority to that effect is- 
found in the reported decision of the su- 
preme court of Massachusetts. Stockwell v. 
McCracken, 109 Mass. ST. Special reference is 
made in that case to the statute laws of Cali- 
fornia, which contain the same provision as 
the Code, and the com-t remarks that that 
provision, if in force, shows that the judg- 
ment would be good against the party per- 
sonally served, however defective the service 
may have been against the other party. 
Viewed in the light of these suggestions, it is 
clear that the plaintiff is entitled to judgment 
for the amount of the judgment set forth in 
the declaration, with interest, as damages, at 
the rate of six per cent. Barringer v. King, 
5 Gray, 12. Judgment for plaintiff. 
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BURT et al. v. KEYES et al. 

[1 Fli^. 61;^ 3 West. L-aw Month. 290.] 

Circuit Court, N. D. Ohio. Nov. Term, 1861. 

Relations of Sta'fe Laws to United States 
CoDKTS Sitting as Coukts op Law and Equity 
—JuitiSDicTioN— Jurisdiction of the Circuit 
Court of the United States to Declare As- 
signment Fraudulent, Notwithstanding Spe- 
cial Provisions of State Statute — Federal 
Court mat Declare Priority of Satisfac- 
tion, Though State Statute Provide Other- 
wise—As Between a Court of United States 
AND State Court — Which has Jurisdiction, 
AND When — Vigilant Creditor — Rule of 
Property. 

1. The state laws constitute a rule of decision 
to the courts of the United States when sitting 
as courts of law in civil matters within a par- 
ticular state, but this rule does not apply to a 
circuit court of the United States when sitting 
as a court of chancery. It is governed by the 
general principles of equity in the exercise of 
its equitable powers. 

[Cited in Mann v. Appel, 31 Fed. 383.] 

[See note at end of case.] 

2. The circuit court of the United States has 
jurisdiction to declare void a fraudulent as- 
signment, notwithstanding the special provisions 
of a state statute, as to setting aside assign- 
ments made by a debtor in contemplation of in- 
solvency, and it can direct the application of the 
fund assigned. 

[Cited in Neal v. Foster, 36 Fed. 42.] 

[See note at end of ease,] 

3. The Ohio statute provides that a fraudulent 
assignment so made shall enure to the benefit of 
all the creditor^ of the assignor in proportion to 
the amount of their respective claims, prescrib- 
ing a specific mode of making distribution 
through the agency of an assignee appointed by 
the probate judge. Notwithstanding the circuit 
court of the United States has jurisdiction in 
equity, and in that court a particular creditor, 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.! 
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who sues for himself alone, will entitle himself 
to a prior equity to the payment of his entire 
debt, and the court will direct the application of 
the residue of the fund. 
[Cited in Fidelity Trust Co. t. Gill Car Co., 
25 Fed. 745.] 

4. Where a question of jurisdiction arises as 
between a court of the United States and a state 
court, the court which first acquires possession 
of the fund, or subject of the action or jurisdic- 
tion over the matter by process against the per- 
son, has exclusive jurisdiction. 

[Cited in East Tennessee, Y. & G. R. Co. v. 
Atlanta & F. R. Co., 49 Fed. 611.] 

5. The vigilant creditor acquires, by pursu- 
ing his claim, a preferable equity, which at- 
taches and becomes a specific lien by the filing 
of his bill. 

6. Whenever the state court acquires posses- 
sion and control of the insolvent debtor's prop- 
erty, it has the unquestioned power to dispose of 
it and give a good title. To this extent the 
state law is a rule of property. 

In eguity. Henry Keyes was a partner in 
the firm of Keyes, White & Co. His son, 
Martin Keyes, was also a member of that 
firm. Henry Keyes, being" a man of wealth, 
loaned his name in order to obtain credit for 
the firm. The other members had but little 
financial standing. On the 8th of February, 
1858, their liabilities were §54,800, when the 
firm failed. On the 28th of February, 1858, 
Henry Keyes conveyed to his two sons, Hen- 
ry and Elias H. Keyes, all his unencumber- 
ed real estate, and gave them ten years in 
which to pay for it. He weU knew of the 
embarrassed condition of the firm, for he 
had prior to that time obtained an extension 
for as much as ?20,000 of the firm debts and 
had secured the same; besides had joined in 
an assignment to a trustee of the firm assets 
to secure debts. The complainants here, 
Burt, Wilcox and Barton, had obtained judg- 
ments in the months of August, 1858, and 
April, 1859, and filed this bill on the 11th 
day of May, 1859, in the circuit court of the 
United States, to set aside the conveyance 
made by Henry Keyes to his two sons, al- 
leging that such conveyance was made to 
hinder, delay and defraud his creditors. [De- 
cree for complainants.] 

The act of the Ohio legislature, regulating 
assignments, of April 6, 1859, on which some 
of the pleadings are based, is fuUy explained 
in the opinion. This is especially so with re- 
gard to the 17th section of that act 

Keith & Coon, for plaintiff 
J. Q. Farmer, for defendant 

WILLSON, District Judge. The two impor- 
tant inquiries involved in the case are: 1st— 
Was the sale made by Henry Keyes to his 
two sons, on the 28th of February, 1858, a 
fraudulent sale as to his creditors, nnd 2nd— 
If the sale was fraudulent then have these 
complainants any prior equities over the oth- 
er creditors of Henry Keyes by virtue of this 
proceeding in chancery, or do his creditors 
all stand upon equal footing under the oper- 



ation of the 17th section of the act of the Ohio 
legislature, regulating assignments, passed. 
April 6, 1859. 56 St p. 225. 

Fraud is not to be considered as a simple 
fact, but a conclusion to be drawn from all 
the circumstances of the case. It may be in- 
ferred from the nature of the contract itself, 
or from the condition or circumstances of 
the parties. The general principle is well 
settled, that equity will give relief against 
presumptive frauds, and therein will go fur- 
ther than com'ts of law, where fraud must 
be proved and not presumed. It is true that 
some eminent judges have said that a deed 
cannot be fraudulent imless it be fraudulent 
both in law and equity. But it was the 
clear doctrine of Lord Hardwicte, and of the 
English court of chancery up to his time, 
that there are many instances of fraud that 
would in equity affect instruments in writing 
concerning lands, of which the law could not 
take notice. 

In accordance with these principles, a 
great number and variety of modem cases 
have been decided in England and in this 
country, and relief afforded in equity, where, 
from the nature of the transaction and situa- 
tion of the parties, fraud might be pre- 
sumed. 

What then, were the circumstances attend- 
ing the sale of the land in question, on the 
28th of February, 1858, and what was the 
relation of the parties in that transaction to 
one another and to the creditors of Henry 
Keyes? 

From the bill, answers, and the mass of 
testimony produced at the hearing of the 
cause, some leading facts stand out as promi- 
nent, as they are in themselves important. 

It appears that for some time previous to 
February, 1858, Henry Keyes was a partner 
in the mercantile firm of Keyes, White & 
Co., doing business at Beloit, in the state of 
Wisconsin. The individuals comprising that 
firm were Ira White, the defendant Keyes, 
and his son, Martin Keyes. As between the 
partners themselves, Henry Keyes had no pe- 
cuniary interest in the profits of the concern, 
but entered into the firm to give it ci'edit 
and to advance the interest of his son Martin. 
From the acknowledged wealth of Henry 
Keyes, the firm easily obtained credit for 
goods purchased to a large amount, so that 
on the 8th of February, 1858, its outstanding 
liabilities had accumulated to the smn of 
$54,800. On that day the concern failed and 
made an assignment of the company's assets 
at Beloit to Edwin R. Wadsworth, for the 
benefit of the creditors. The assignment was 
made, and the proper transfer of the assets 
executed by all the partners, including Henry 
Keyes. It is not a little singular, that the tes- 
timony of Ira White, the book-keeper . of 
Keyes, White & Co., and that of Wadsworth, 
the assignee, though full in other respects, 
does not disclose the character or amount of 
the assets that passed into the hands of the 
assignee. 
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It was witliin the next twenty days after 
•the assignment of the company's property, 
that Henry Keyes conveyed all his unencum- 
l)ered real estate in Ohio, to his two sons, 
Elias and Henry P. Keyes, and the sale was 
made upon an extended credit, running 
through a period of ten years. 

Henry Keyes, in his answer, avers, that in 
consequence of his impaired eye-sight, and 
the increasing infii'mities of old age, he had 
for a long time previous contemplated some 
arrangement with his sons, by which he 
should be relieved from the cares incident to 
the management of his property. And he 
says the conveyance made by him on the 
28th of February, was done in good faith, 
and without reference to any pecuniary em- 
barassment of his own, or that of Keyes, 
White & Co. But we are unable to reconcile 
this interpretation of the purpose of the con- 
veyance with the necessary consequences of 
the transaction upon the rights and interests 
of creditors. 

It clearly had the effect of hindering and 
■delaying the creditors of Keyes, White & Co. 
in the collection of their debts from the only 
responsible member of the firm, and in mak- 
ing the conveyance, Henry Keyes must be 
•considered as having contemplated the legiti- 
mate consequences of his own act in that re- 
gard. So fai- as the rights of third persons 
are concerned, it is an unwarrantable as- 
sumption to claim that the chief and responsi- 
ble partner knows nothing of the affairs of 
the partnership. He had ah-eady been called 
upon to adjust its debts, and had in fact 
pledged, by way of mortgage, his private 
property for the payment of ?20,000 of the 
liabilities of the fli-m. 

This pecuniary embarassment of the firm 
of Keyes, White & Co., this extension of the 
payment of $20,000 of the liabilities which 
had become due, and secm'ity given therefor, 
and also the assignment of the assets of the 
firm to a trustee for the benefit of creditors, 
were facts known to all the parties to the con- 
veyance (made on the '28th of February, 
ISoS), when the deeds were executed. 

There is some testimony tending to show 
that no change of possession of this property 
was had after the alleged sale, and that Hen- 
ry Keyes has since that time, had the sole 
management and control over it. 

But from a just view of the undisputed 
facts in the case, the fraudulent sale is suffi- 
ciently apparent, without any consideration 
•of the fact of the vendor's retaining posses- 
sion or conti-ol of the land. It is perfectly 
•clear from all the circumstances attending 
the bargain and sale, and from the intimate 
family relation of the parties to the transac- 
tion, that the pm-pose of the pretended sale, 
was, either to save the property of Henry 
Keyes from the sacrifice of a forced sale upon 
attachment or execution, or to put his proper- 
ty in such a condition as to enable him to 
coerce a compromise with his creditors on 
terms favorable to himself. In either view, 



the conveyance must be declared fraudulent 
and void. 

We come to this conclusion with less reluc- 
tance, since it appeai-s that after the com- 
mencement of this suit, the parties to the 
deed have themselves abandoned the sale, 
and cancelled the secm-ities given for the 
purchase price. 

The next inquiry is: Have these com- 
plainants, by this proceeding in equity, ob- 
tained rights in or liens upon the property 
in question, to the exclusion of the other 
general creditors of Henry Keyes? Or do 
aU of his creditors stand upon equal footing 
under the operation of the act of the Ohio 
legislature of April 6, 1859? 

The 17th section of the state law provides, 
that "all transfers, conveyances or assign- 
ments made with the intent to hinder, delay 
or defraud creditors, shall inm-e to the eqxial 
benefit of all creditors in proportion to the 
amount of their respective claims, and the 
probate judge, after any such transfers, con- 
veyance or assignment shall have been de- 
clared by a com't of competent jurisdiction, 
to have been made with the intent afox'esaid, 
on the application of any creditor, shall ap- 
point an assignee according to the provi- 
sions of this act, who, upon being duly 
qualified, shaU proceed by due com-se of law 
to recover possession of all property so trans- 
ferred, conveyed or assigned, and to admin- 
ister the same as in other eases of assign- 
ments to trustees for the benefit of credit- 
ors." 

It was insisted by the complainants' coun- 
sel, in the argument, that this court is not 
to be governed by the state statute. First, 
because this is a suit in equity, and therefore 
not within the provisions of the 34th section 
of the judiciary act of 1789; and second, 
that it is impossible for this com^t to carry 
out the requirements of the state law, and 
hence its recognition (as binding authority) 
would oust the circuit com't of that juris- 
diction of suits in equity which rightfully 
belongs to it. 

The legal principle involved in this branch 
of the case, is of great practical importance 
to creditors pursuing remedies against fraud- 
ulent debtors in Ohio, and therefore prop- 
erly demands a careful consideration. 

The question here is not a question of 
the jurisdiction of this court over the sub- 
ject matter of the suit It is admitted on 
both sides, that by this proceeding in equity 
the circuit court of the United States for 
the northern district of Ohio, sitting as a 
com-t of chancery, has acquired jurisdiction 
over the land alleged to have been fraudulent- 
ly conveyed, and that it has ample power to 
declare the sale fraudulent and void. Hence 
those adjudged cases, by which questions of 
jurisdiction merely have been determined, 
have no application as authority in the case. 
The case of WiUiams v. Benedict, 8 How. 
[49 U. S.] 107, was where, by a statute of 
Mississippi, it was provided, that if it ap- 
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peared to the orphans' court of the state, 
that the estate of a deceased person was 
insolvent, it was made the duty of that 
court to direct the property to be sold by 
the executor or administrator, and to ap- 
point commissioners^ -to audit the claims of 
creditors, and to distribute the proceeds of 
the property among the creditors in propor- 
tion to the amount due to them respectively. 
That case was taken to the supreme coui-t 
of the United States (on appeal) by the ad- 
ministrator of an estate which- had been de- 
clared insolvent by the orphans' com't The 
appellee had obtained judgment against vne 
administrator in the United States eomrt for 
the northern district of Mississippi before 
the adjudication of insolvency by the or- 
phans' court, and had issued execution and 
levied on property upon which the judgment 
was a lien in case the estate was solvent. 

Upon a bill, filed by the administrator to 
stay proceedings on this execution, the judg- 
ment creditor Insisted that the estate was 
not insolvent, but had been sq.uandei*ed by 
the administrator, and that the proceedings 
in the orphans' court, under the local law, 
were no bar to his recovery in a court of 
the United States, and the court below dis- 
missed the bill for that reason. The su- 
preme court, however, reversed the decree, 
and in doing so, put its decision on the 
ground, that the jurisdiction of the orphans' 
court had attached to the assets, and they 
could not be seized by process of a court of 
another jurisdiction. So, too, in Wiswall v. 
Sampson, 14 How. [55 U. S.] 52, it was held, 
that where certain lands were in the pos- 
session and control of a receiver, appointed 
by the court of chancery of Alabama, in a 
case pending before it, they could not be 
sold by a marshal upon execution issued 
out of the circuit court of the United States, 
although the judgment on which, process is- 
sued, was a lien upon lands, and the execu- 
tion was levied before the receiver obtained 
actual possession of the property. 

These decisions of the supreme court, and 
othex'S of the same import, are based upon 
the familiar doctrine declared by Lord El- 
lenborough in Payne v. Drewe, 4 East, 523, 
that where there are several authorities 
equally competent to bind the specific prop- 
erty of a party, such property shall be con- 
sidered as effectually, and for all pm*poses 
bound by, the authority which first actually 
attaches upon it, or obtains control over it, 
by means of process against the proper per- 
sons. 

The biU, in this case, was filed on the 11th 
day of May, 1859. The judgments in favor 
of the complainants, (on which this chancery 
proceeding is predicated) were recovered in 
August, 1858, and April, 1859, during aU 
which time the legal title to the land in 
question, was In Henry P. and Elias H. 
■Keyes, in virtue of the fraudulent convey- 
ance made on the 28th of February, 1858. 

At the time of filing the bill, no court of 



competent jm-isdiction had dedared the con- 
veyance fraudulent The rights of the com- 
plainants in the land, are therefore deter- 
mined according to the condition of the par- 
ties and of the conveyance at the time the 
bill was filed. 

The sale and conveyance being now de- 
clared fraudulent and void, it becomes neces- 
sary to determine the disti'ibution of the fund 
to accrue from a resale otf the land Tinder an 
order of court. And hence the question 
arises: Is the state law to be regarded as 
the rule of decision? Or, in other words, does 
the local law furnish a rule of property, or 
does it relate merely to the remedy incident 
to proceedings under the statute in. the state 
tribunals? 

By the 34th section of the judiciary act of 
September -24, 1789 [1 Stat 92] it is provided 
that the" "laws of the several states, except 
where the constitution, treaties or statutes of 
the United States shall otherwise require or 
provide, shall be regarded as rules of decision 
in trials of common law, in the com'ts of the 
United States, in cases where they apply." 

Were this the trial of a case of common law, 
there could be no question of the applicabili- 
ty of the statute of the state, as furnishing a 
rule of decision for this comrt But tiae cU*- 
cuit coiu:t of the United States, sitting in 
chancery, is governed by the principles and 
usages of courts of equity as peculiar to them- 
selves, and as conti'adistinguished from courts 
of common law. "For," as was said by 
Judge Story, 2 Sumn. 405 [Gordon v. Hobart 
Case No. 5,609], "the equity jurisdiction of 
this com't is wholly independent of the local 
laws of any state, and is the same in its 
natm-e and extent in all the states; that is, it 
is the same in its nature and extent, as the 
equity jm-isdiction of England, from which 
ours is derived, and is governed by the same 
principles." 

The same doctrine was asserted and main- 
tained by Mr. Justice Washington, in the 
case of McFarlane v. Griffith [Case No. 8,790]. 
That was a proceeding in chanceiy, by which 
the complainant sought relief against his 
bond, given for the purchase of land. The 
suit was against the assignee of the bond, 
who was a purchaser for a valuable consid- 
eration, and without notice of any equities 
between the original parties. The statute of 
Pennsylvania provided, that "the assignee of 
a bond or mortgage for a valuable considera- 
tion, and without notice, should stand in no 
better situation than the assignor, and should 
be exposed and subject to every legal and 
equitable defense that could be asserted 
against him." This statute was intended to 
abrogate the well-settied principle, universal- 
ly recognized in courts of equity, viz.: That 
against a bona fide purchase for a valuable 
consideration paid, and without notice of 
those cu:cumstances which form the basis of 
the plaintiff's equity, the chancellor will take 
no step and grant no relief whatever. 

The court in that case held, that the state 
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law had no application as a rule of decision 
for the federal coui'ts sitting in chancery, and 
the cause was decided without regard to the 
statute, in accordance with the principles rec- 
ognized and acted upon in coui'ts of equity. 
So in Gaines v. Eelf, 15 Pet [40 U. S.] 9, it 
is declared, that the federal courts, having 
equity powers, are bound to proceed in equity 
causes according to the principles, rules and 
usages, which belong to the courts of chan- 
ceix as contradistinguished from the courts 
of common law. 

These decisions have their foundation in 
the principle incorporated into the act of con- 
gress of May S, 1792 [1 Stat. 276], which re- 
quires "the mode of proceedings in suits in 
equity to be in accordance with the principles 
and usages of courts of equity;" and the su- 
preme court of the United States, in Suydam 
V. Broadnax, 14 Pet. [39 U. S.] 67, have gone 
further and declared, that the eleventh sec- 
tion of the act to establish the judicial coui'ts 
of the United States, carries out the constitu- 
tional right of a citizen of one state to sue a 
citizen of another state in the circuit coiirt 
of the United States. "It was certainly in- 
tended to give the suitors having a right to 
sue in the circuit court remedies co-exten- 
sive with those rights." And (the court say) 
these remedies would not be so, if any pro- 
ceeding under an act of a state legislature, 
to which a plaintifE was not a party, exempt- 
ing a person of such state from suit, could be 
pleaded to abate a suit in the ch'cuit court 
The same doctrine is again maintained by the 
supreme court in the late case of Green's 
Adm'x V. Oreighton, 23 How. [64 U. S. ] 90. 

But it is said that the Ohio statute of April 
6, 1859, operates as a rule of property, and 
for that reason furnishes a rule of decision 
for this court in causes of equity as weU as 
in eases at common law. In some respects 
and in certain contingencies, this claim of 
counsel is well foimded. In a case of fraudu- 
lent conveyance (contemplated by the stat- 
ute) if the state com'ts obtain jurisdiction of 
the subject matter of the transaction, that 
jmlsdiction is doubtless complete and ef- 
fectual for all pm'poses, as weU in determin- 
ing the rights of creditors as in carrying out 
the remedies provided for in the state law, 
where that law has application. And where- 
ever that jurisdiction is properly obtained by 
the state courts, and the assignee appointed 
by the probate judge acquires possession and 
conti'ol of the fraudulent debtor's property, 
he has unquestioned authority to dispose of 
it and give a title that wiU be good and suf- 
ficient everywhere. To this extent the state 
law may be regarded as furnishing a rule of 
property. But further than this it has no 
efficiency, as a rule of decision for this court 
in the exercise of its chancery powers. 

By the well-settled principles and long es- 
tablished usages of courts of equity, the doc- 
trine is plain, that "the vigilant creditor, 
pursuing his claim, acquires a preferable equi- 
ty, which attaches and becomes a specific 



lien by the filing of his bill." And no court 
in the Union has maintained this doctrine 
more firmly than the supreme court of Ohio. 
6 Ohio, 156; 7 Ohio, 21; 13 Ohio, 198. 

This preferable equity of the vigilant cred- 
itor is a right as well defined and as exclu- 
sive of the claims of other creditors as is the 
right secm'ed by a judgment lien upon the 
debtor's property. 

The only remaining question in the case is, 
shall the judgment creditors of Henry Keyes. 
who are made defendants in this suit, be ad- 
mitted with the complainants to an equal 
participation in the fund? 

It was competent for the complainants to 
commence and prosecute this suit for the 
joint benefit of themselves, and all and any 
portion of the creditors of Henry Keyes. If 
it was their purpose to -seek relief for cred- 
itors other than for themselves, that inten- 
tion should have been manifested by suitable 
averments in the bill. It is a right of an an- 
tagonistic defendant to have aU the material 
facts on which relief is sought specifically set 
forth in the bill, that such facts may be ad- 
mitted or controverted by answer and testi- 
mony, and no proofs in the cause will be ad- 
mitted unless secundum allegata. 

The biU does not contain any averment that 
the suit is brought or is to be prosecuted for 
the benefit of other creditors. Lee and other 
judgment creditors of Henry Keyes are made 
defendants, and the bill avers their intei'ests 
and rights to be subject and subsequent to 
the rights and equities of the complainants. 
The answers of the defendants, who are judg- 
ment creditors, cannot supply this defect, and 
thereby make an issue not tendered by the 
bill. 

We are, therefore, of opinion that these de- 
fendants have acquired no prior equities over 
the other general creditors of Henry Keyes 
by this suit Hence, the fund to accrue from 
a sale of the land in question must be ap- 
portioned and applied as follows: 1st— In 
payment of the taxable costs of this suit 
2d— In payment of the debt described in the 
bill as due the complainants. 3d— The resi- 
due, if any, to be apportioned and paid to all 
the other creditors of Henry Keyes, in propor- 
tion to the amount of their respective claims, 
according to the requirements of the Ohio 
statute of April 6, 1859. 

[NOTE. State laws do not constitute a rule 
of decision to United States courts sitting as 
courts of equity. Ex parte Biddle, Case No. 
1,391; Pennsylvania v. Wheeling & Belmont 
Bridge Co., 13 How. (54 U. S.) 563; Davis v. 
James, 2 Fed. 618; Keith v. Town of Rock- 
ingham, Id. 834; liorman v. Clark, Case No. 
8,516; Strettell v. Ballou, 9 Fed. 256; Robinson 
V. Campbell, 3 Wheat (16 U. S.) 212; Neves v. 
Scott, 13 How. (54 U. S.) 208; Fitch v. Creigh- 
ton, 24 How. (65 U. S.) 159; U. S. v. Howland, 
4 Wheat (17 U. S.) 108; Noonan v. Lee, 2 
Black (67 U. S.) 499; Gordon v. Hobart, Case 
No. 5,609; U. S. v. Parrott Id. 15,999; Flagg 
V. Mann, Id. 4,847; Mayer v. Foulkrod, Id. 9,- 
341; Fletcher v. Morey, Id. 4,864; McFarlane 
V. Griffith, Id. 8,790; Lamson v. Mix, Id. 8,- 
034; Taylor v. Life Ass'n, 13 Fed. 493; But- 
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3er y. Douglass, 3 Fed. 612.^ That the court 
can act notwithstanding provisions in a state 
statute as to the remedies, see Kailway Co. t. 
Whitton, 13 Wall. (80 U. S.) 270; Payne t. 
Hook, 7 Wall. (74 U. S.) 425; Phelps t. 
•O'Brien Co., Case No. 11,078; "Wheeler v. 
Bates, Id. 17,492; Mercer Co. v. Cowles, 7 
Wall. (74 U. ^ 118; Smith v. Railroad Co., 
99 U. S. 398; Keary v. Farmers' & Merchants' 
Bank, 16 Pet. (41 U. S.) 89; Cunningham v. 
•County of Kails, 1 Fed. 453; Pulliam v. Pul- 
Jiam, 10 Fed. 27. As to the jurisdiction of fed- 
eral courts, where the state court has concur- 
rent jurisdiction, see Chapman v. Borer, 1 Fed. 
274:; Tobey v. County of Bristol, Case No. 14,- 
065; Pratt v. Northam, Id. 11,376; Allen v. 
Allen, Id. 211; Ex parte Jenkins, Id. 7,259; 
Griswold v. Central Vt. R. Co., 9 Fed. 797; 
Parkes v. Aldridge, 8 Fed. 220; Allen v. Allen, 
:supra; Board of Missions v. McMaster, Case 
No. 1,586; Buck v. Piedmont & Arlington Life 
Ins. Co., 4 Fed. 851; Shoemaker t. French, 
Case No. 12,800; Haines t. Carpenter, Id. 5,- 
'905; Fiske v. Gould, 12 Fed. 373; Slercantile 
Trust Co. T. Lamoille Val. R. Co., Case No. 
9,432; Bruce v. Manchester & K R. R., 19 
Fed. 342; Owens v. Ohio Cent. R. Co., 20 Fed. 
10; Logan v. Greenlaw, 12 Fed. 18; Andrews 
V. Smith, 5 Fed. 833; Buck t. Colbath, 3 Wall. 
(70 U. S.) 342; Union Mut. Life Ins. Co. v. 
University of Chicago, 6 Fed. 443; Levi v. 
•Columbia Life Ins. Co., 1 Fed. 206; Bs parte 
Robinson, Case No. 11,935. The_ court ^ first 
'Obtaining jurisdiction should retain it Smith v. 
Mclver, 9 Wheat. (22 U. S.) 532; Parsons v. 
X;yman, Case No. 10,780; Shelby v. Bacon, 10 
How. (51 U. S.) 56; Mallett v. Dexter, Case No. 
^,988; Ober v. Gallagher, 93 U. S. 199; Ward 
V. Todd, 103 U. S. 327; Crane v. McCoy, Case 
No. 3,354; U. S. v. Wells, Id. 16,665; Es 
■parte Hall, Id. 5,919; In re Boston, H. & E. 
R. Co., Id. 1,678; E.x parte Turner, Id. 14,246; 
The Circassian, Id. 2.721; The Celestine, Id. 
•2,54L; Buck v. Colbath, supra: Gaylord v. Ft. 
Wayne, Muncie, etc;, R. Co., Id. 5,284; Union 
Trust Co. V. Rockford, R. I. etc., R. Co., Id. 
14,401.] 
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BURTIN v. CARNE. 

[Cited in Austin v. O'Reilly, Case No. 664. 
INowhere reported; opinion not now accessible.] 
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Case No. 2,214. 

In re BURTON et al. 

[9 Ben. 324;^ 17 N. B. R. 212.] 

District Court, S. D. New Tork. Feb. 16, 1878. 

Baxkkuptot — Jdbisdictiox — Residbscb — Part- 
nership — Leave to Judgment Creditor to 
isterteke. 

1. Equally, under section 5014 of the Revised 
"Statutes in regard to voluntary bankruptcy, and 
Tinder section 5021 in regard to involuntary bank- 
ruptcy, a debtor must reside within the juris- 
■diction of the United States when the petition 
in bankruptcy is filed, in order to give the court 
.jurisdiction to adjudicate him a bankrupt. 

^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
»ed by permission.] 
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2. A petition, was filed in involuntary bank- 
ruptcy against B. and W., as copartners. It 
showed that B. resided in Canada, and that W. 
resided in the United States. A creditor who 
had, before the petition was filed, obtained, by 
attachment in a state court of New Tork, a lien 
on property of the firm in this district, applied 
to fills court, before adjudication, for leave to 
intervene and oppose the petition, and moved to 
dismiss the petition, because B. did not reside 
within the jurisdiction of the United States 
when it was filed: EeU, that the attaching cred- 
itor had such an interest that he could intervene; 
that the court could not adjudge B, a bankrupt; 
but that it could adjudge W. a bankrupt. 

[In bankruptcy. Motion by the Union Bank 
of LoTver Canada, a creditor having a lien 
by attachment, to dismiss the petition in in- 
voluntary bankruptcy, on the ground that 
Burton was not a resident of the United 
States. Granted.] 

J. M. Guiteau, for attaching creditor. 

F. C. Barlow, for debtors. 

BLATCHFORD, District Judge. On the 
10th of January, 1878, creditors of David G. 
Burton and George Watson filed, in this 
court a petition in bankruptcy against them. 
The petition alleges, that, for a period of 
six months nKct preceding the date of its. 
filing, Watson resided in the city of New 
York, and Burton resided at Cumberland, 
Canada, and that they, as copartners, under 
the name of Burton & Watson, carried on 
business in the city of New York, as lumber 
merchants, for a period of six months next 
preceding the filing of such petition. An or- 
der to show cause was issued on the peti- 
tion, returnable January 19th, 1878. On such 
return day separate written consents, signed 
by each of the debtors, were filed, acknowl- 
edging service of the petition and order to 
show cause, and consenting to an adjudica- 
tion. The consent of Biu'ton was sworn to 
and acknowledged in Canada. On such re- 
turn day, and at the sa^ie time with the 
presentation of such consents, a petition was 
presented to the court by the Union Bank 
of Lower Canada, a Canadian' corporation, 
claiming to be a creditor of the copartner- 
ship of Burton & Watson, and to have ob- 
tained, by proceedings in the supreme com-t 
of New York, before the filing of said peti- 
tion, a lien on property of the said copart- 
nership within this district, by process of 
mesne attachment, in a suit against the 
members of said firm, to recover debts due 
by said firm to said bank. The petition of 
the bank sets forth, "that said Burton is 
now, and for two years last past has been, 
a resident of said Cumberland, in said Can- 
ada." The bank prays that it may be al- 
lowed to intervene and oppose the bankrupt- 
cy petition, and that it may be denied and 
refused on the ground, among others, that 
both of the debtors are not residents of the 
United States. A motion is now made to 
dismiss the bankruptcy petition for want of 
jm-isdiction, on the ground tha't, when such 
petition was filed. Burton did not reside 
within the jurisdiction of the United States. 
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Tbe motion is heard on an agreed state- 
ment of facts, to the effect, that the debtors 
are and have been partners, under the name 
of Burton & Watson, for several years, en- 
gaged in manufacturing and selling lumber 
in Cumberland, Canada, and also for twenly 
months or so last past in this district; that 
Watson has resided during the past year in 
this district; that Burton has, during the 
past year, and for many years past, resided 
at Cumberland, Canada, and is not, and nev- 
er has been, a resident or a citizen of the 
United States, or domiciled therein, or an 
inhabitant thereof, except that he has some- 
times, within the said twenty months, come 
within this district to attend to the partner- 
ship business, and was so within this dis- 
ti-ict during some part of the month of De- 
cember last, when he signed and swore to 
a petition in voluntary bankruptcy, in con- 
junction with Watson, intended to be filed in 
this court; that the property attached at the 
instance of the bank is in this disti*ict; and 
that the question of jurisdiction as affected 
by residence, domicil, and inhabitancy, is 
the only question now raised. 

Section 5014 of the Revised Statutes, in 
regard to voluntary banla-uptcy, provides, 
that, "if any person residing within the 
jurisdiction of the United States, and owing 
debts provable in bankruptcy exceeding the 
sum of three hundred dollars, shall apply by 
petition addressed to the judge of the judi- 
cial district in which such debtor has re- 
sided or carried on business for the six 
months next preceding the time of filing 
such petition, or for the longest period dm-- 
ing such six months, setting forth his place 
of residence, his inability to pay all his debts 
in full, his willingness to sm-render all his 
estate and effects for the benefit of his credit- 
ors, and his desire to obtain a discharge 
from his debts, and shall annex to his peti- 
tion a schedule and inventory and valuation, 
in compliance with the next two sections, 
the filing of such petition shall be an act of 
bankruptcy, and such petitioner shall be 
adjudged a bankrupt." Section 5021, in re- 
gard to involuntary bankruptcy, provides, 
that "any person residing and owing debts 
as aforesaid, who" shall do any one of cer- 
tain specified acts, "shall be deemed to have 
committed an act of bankniptcy, and, sub- 
ject to the conditions hereinafter prescribed, 
shall be adjudged a bankrupt on the peti- 
tion, &c." The expression "residing and ow- 
ing debts as aforesaid," in section 5021, plain- 
ly means, as set forth in section 5014, "re- 
siding within the jurisdiction of the United 
States, and owing debts provable in bank- 
niptcy exceeding the amount of three hun- 
di-ed dollars." Equally, under section 5021 
and under section 5014, the debtor must 
reside within the jurisdiction of the United 
States when the petition in banki-uptcy is 
filed. The construction of section 5021 has 
always been, that the proper court to which 
the petition in involuntary bankruptcy is to 



be presented, is to be determined by the 
same test which is prescribed in section 5014 
in regard to voluntary banki-uptcy. But, in 
addition to presenting the petition to the 
proper court, as determined by the pre- 
scribed test, that it must be addressed to 
the judge of the judicial distinct in which 
the debtor has resided or carried on business 
for the six months next preceding the time 
of filing the petition, or for the longest period 
during such six months, the debtor must be 
a person who, at the time the petition is 
filed, resides within the jurisdiction of the 
United States, whether the petition be one 
by a debtor or one against a debtor. The 
debtor may never have resided in the dis- 
trict where the petition is filed, by or against 
him, and may not reside in that district 
when the petition is filed, and that district 
may be the district in which he has carried 
on business for the six months next preced- 
ing the time of filing the petition, but, in 
addition, the statute requires that he shall, 
when the petition is filed, reside within the 
jurisdiction of the United States. 

S3ction 5014 provides, that the petition in 
volimtary bankruptcy shall set forth the 
place of residence of the debtor. Section 
5021 contains no such requirement as to the 
petition in involuntary bankruptcy. By gen- 
eral order No. 32, of April 12th, 1875, it is 
provided, that the several forms specified in 
the schedules annexed to the general orders 
previously established by tbe supreme court, 
"for the several purposes therein," that is, 
in the forms, "stated, shall be observed and 
used, with such alterations as may be neces- 
sary to suit the circumstances of any partic- 
ular case." Form No. 1 is headed, "Petition 
by Debtor." It contains no statement of 
the place of residence of the debtor, other 
than what may be found in the words: "The 

petition of of the of in the 

county of and state of and dis- 
trict aforesaid." Form No. 54 is headed, 
"Creditor's Petition." It contains no state- 
ment of the place of residence of the debtor, 
nor any statement that he is "of" any place. 
Each form contains a statement of the period 
during which the debtor has resided or car- 
ried on business in the district. Blanks 
printed from these forms, and corresponding 
therewith, have been used in all the bank- 
ruptcy courts, and it is not doubtful that 
there must be several thousands of petitions 
on file, in both voluntaiy and involuntary 
cases, in the various disti'icts in which the 
proceedings have been carried to a conclu- 
sion, resulting in discharges of banki'upts, 
and in which the title to large amounts of 
property 3ias passed, and in which proceed- 
ings for composition have been had and car- 
ried out, where the petitions wholly fail, in 
involuntary cases, to state that the debtor 
resides witliin the jurisdiction of the United 
States, and fail, in voluntary cases, to make 
that statement otherwise than by stating 
that the debtor is "of" a certain place. So, 
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in respect to the requirement of tlie statute, 
tiiat tlie debtor must be a person owing 
"debts, provable in bankruptcy, exceeding 
the amount of three hundred dollars," be- 
fore he can petition or be petitioned against. 
Form No. 1 contains the averment that the 
debtor "owes debts exceeding the amount of 
three hundred dollars," and Form No. 55 
contains an averment to the same effect, 
but, in each, the words "provable in bank- 
ruptcy" are omitted. 

In the present case, at the threshold of 
these proceedings, the attaching creditor 
comes into com't before there is an adjudica- 
tion, and, intervening for his interest, malces 
it appear that the debtor Burton did not re- 
side within the jurisdiction of the United 
States when the a-editors' petition was filed. 
It is not doubted that the attaching creditor 
has such an interest as to enable him and 
entitle him to intervene pro interesse suo, at 
this stage of the proceedings. 

It seems to me, that, on this state of facts, 
the court cannot adjudge Burton a bankrupt. 
The insolvency statute of Massachusetts (St. 
1838, c. 163, § 1) hmited the application, in 
voluntary cases, to cases of debtors "i-esid- 
ing within this commonwealth." Section 19 
of the same statute, which authorized pro- 
ceedings in insolvency against a debtor, on 
the application of a creditor, provided that 
the proceedings should be instituted by the 
application of the creditor "to the judge of 
probate, or to any master in chancery for 
the county in which the said debtor resides." 
In Claflin v. Beach, 4 Mete. [Mass.] 392, one 
Canfield, residing in Massachusetts, left that 
state in March, 1841, and became, and there- 
after continued to be, a resident in the state 
of New York. Certain creditors, in Febru- 
aiy, 1841, attached his property in Massa- 
chusetts. Other creditors, in July, 1841, pe- 
titioned against Canfield, before a master in 
chancery, in the county of Massachusetts 
where he had resided, and a warrant was 
issued and assignees appointed, who claimed 
that the attachments were thereby dissolved. 
The attaching creditors intervened by peti- 
tion, and objected to the validity of the pro- 
ceedings, and prayed that they might be 
stayed. This was done by the court, which 
held that the master in chancery had no 
jurisdiction of the case, and that the proceed- 
ings before him were unauthorized and could 
not have the effect to discharge the lien ac- 
quired under the attachment, and that the 
assignees must be enjoined from interfering 
with the attached property. 

In He Goodfellow [Case No. 5,536], a debt- 
or filed a volimtary petition in bankruptcy, 
in the district court for Massachusetts, al- 
leging that he resided in Boston, and had 
carried on business there for fourteen months 
next preceding the date of his petition. Aft- 
er adjudication a creditor petitioned that 
the ])roceedings might be vacated for want 
of jm-isdiction, on the ground that the debtor 
was a non-resident alien. Judge Lowell en- 
4fj£D.cas. — 15 



tertauied tlie petition, holding that the ad- 
judication might be enquired into. He fur- 
ther foimd, as a fact, that the banki-upt was 
domiciled in Boston when his petition was. 
filed. But the case proceeded on. the prin- 
ciple, that, although the banicrupt had car- 
ried on business in Boston for the statutory 
time next preceding the date of the filing of 
his petition, the court could not entertain 
his petition if he did not reside within the 
jm-isdiction of the United States at sucb 
date. 

There are cases in the banliruptcy courts 
where a partner, who has never resided ire 
the United States, in a firm the other mem- 
bers of which reside here, and where all of 
the partners have caiTied on business for 
the required period in the district in which 
the petition was filed, has been adjudged a 
bankrupt in connection with his copartners, 
and the copartnership property found here 
has been administered under such adjudica- 
tion. But the question does -not seem to 
have been considered in any published case 
except that of Goodfellow. I am informed 
by the district judge of the northern district 
of New York, that he has adjudged bank- 
rupts all the members of a firm trading here, 
where one of its members had always resid- 
ed in Canada, but that the point now under 
consideration was not raised before him. 

There seems to me to be a dear intent in 
the statute to put a limitation upon the pow- 
er of the bankruptcy court, hy enacting that 
it shall not assume to adjudge any person a 
bankrupt who is shown, to be not, in fact, a 
resident within the jturisdiction of the United! 
States when the petition in bankruptcy i* 
filed; and I must hold that, when the ques- 
tion is raised at the stage at which it is: 
raised in this case, by a creditor having the- 
interest which the intervening creditor here- 
has, and the fact of non-residence is shown, 
the court must refuse to adjudge the debtor- 
a bankmpt. 

But it is not proper to dismiss the petition- 
entirely. The petitioning creditors are cred- 
itors of Watson, and may have the petition^ 
dismissed as to Bm-ton and an adjudication- 
as to Watson. What the consequences of 
such an adjudication will be is not a ques- 
tion now raised. » 



Case "No. 2,S15. 

BURTON V. The COMJIANDER IN CBDDEJF. 

[N. Y. Daily T., July 23, I860.] 

District Court, S. D. New York. July 23, I860.* 

Practice is Admirat.tt — Exceptions to Mas- 
ter's Report— Interest ox Dajtaqes. 

^ n. The justness of a decree on libel for col- 
lision, in which a reference to a commissioner 
to ascertain the damage has been directed, can- 

* [Affirmed in Burton v. The Commander irt 
Chief, Case No. 2,216, and by the supreme court 
in. L.a Tourette v. Burton, 1 Wall. (68 U. S.> 
43.] 
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not be tested on exceptions to the commission- 
er's report.] 

[2. Nor can the credibility and reliability of 
the -witnesses on the reference be investigated 
-on such exceptions, unless the objections rest 
•wholly on questions of law,] 

[3. Interest should be allowed on the actual 
(damages sustained by libelant.] 

[See The America, Case No. 285; The Alex- 
andria, Id. 178.] 

[4. Notwithstanding disparity in the estimate 
of damages on the reference, ranging from ¥>]^ 
to $3,000, the commissioner's finding should be 
confirmed.] 

[In admiralty. Libel by Peter R. Burton 
and. William H. Lingo, owners of the schoon- 
er William Clarke, against the schooner Com- 
mander in Chief, for damages sustained by 
collision. There was a decree for libelants, 
and a reference to compute the damages. 
On the coming in of the commissioner's re- 
port, the claimants, Abraham La Tourette 
iind Daniel Butler, excepted to the report, 
■which exceptions were oYermled.] 

Mr. Morton and William Jay Haskett, for 
libelant. 

Beebe, Dean & Donobue, for claimants. 

Before BETTS, District Judge. 

HELD BY THE COURT: That the claim- 
ants cannot, on exceptions, test the justness 
of the decree. That the credibility and re- 
liability of the witnesses on the reference 
cannot be investigated on exception, unless 
the objections rest wholly on questions of 
law. That on the decree the libelant is en- 
titled to interest on. the actual damages oc- 
•casioned to the vessel and cargo. That 
though there is great disparily in the esti- 
mates by the witnesses of the value of the 
vessel, ranging from §600 to ?3,000, the court 
must hold the finding of the commissioners 
to be substantially correct. Exceptions over- 
ruled. 

[NOTE. Claimants appealed to the circuit 
•court from the decree of the district court, and 
the decision of the latter court was affirmed. 
Case No. 2,216. ^ 

[The decree of the circuit court was affirmed 
Tjv the supreme court in La Tourette v. Burton, 
I'Wall. (68 TJ. S.) 43. See note at end of Case 
No. 2,216.] 
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Case ISTo. 2,216. 

JBURTON v. The COJIMANDER IN CHIEF. 

[N. Y. Daily T., Nov. 8, 1861.] 

Circuit Court, S. D. New York.^ 

'Collision — Vessel at Aschok — Recovbkt by 
Carrieu as Bailee— Damaoes. 

[1. A vessel, while lying at anchor, a bright 
moonlight night, near Little 'Egg harbor, in a 
proper and usual place of anchorage, with a 
"bright light in the fore rigging, and a compe- 
tent lookout on deck, was struck and sunk by a 

^ [Affirming decree of the district court in 
Burton v. The Commander in Chief, Case No. 
2,215. Decree of the circuit court affirmed by 
supreme court in La Tourette v. Burton, 1 Wall. 
<68 U. S.) 43.] 



schooner running with the wind free, whereby 
the vessel and cargo became a total loss. Held, 
that the schooner was liable.] 

[See note at end of case.] 

[2. Though the cargo belonged to third parties, 
the carrier, as bailee, was entitled to recover for 
its loss.] 

[See note at end of case.] 

[3. The condition of the vessel and cargo and 
state of the weather being such as to preclude 
a reasonable expectation of saving any part of 
the property, the libelants were not obliged to 
undergo the expense and hazard of the attempt.] 

[Appeal from the district comt of the 
United States for the southern district of 
New York. 

[In admiralty. Libel by Peter R. Burton 
and William H. Lingo, owners of the 
schooner WiUiam Clarke, against the schoon- 
er Commander in Chief, to recover damages 
sustained by a collision. From a decree for 
libelants in the district court (Case No. 2,- 
215), Abraham La Tourette and Daniel But- 
ler, claimants, appeal. Affirmed. 

[For hearing on exceptions to commission- 
er's report on reference as to damages, see 
Case No. 2,215.] 

Before NELSON, Circuit Justice. 

This is a libel filed against the schooner 
Commander in Chief, to recover damages 
from a collision with the schooner William 
Clarke, in January, 1853, while at anchor 
some short distance north and east of Little 
Egg Harbor light, in two or three fathoms 
of water, and about a mile from shore. The 
William Clarke was on her way from Indian 
river, Delaware, to New York, laden with 
corn. The wind was from the northwest, 
blowing fresh, and the night cold, which 
made it prudent, if not necessary, to anchor 
the vessel for the night. The place was 
usual anchorage ground, and several coasters 
were lying at anchor at lue time in the 
neighborhood. A bright light was placed in 
the fore rigging, and a competent lookout on 
deck. The Commander was running down 
the coast with the wind free. It was a 
moonlight night, and vessels could readily 
be seen at a considerable distance. She ran 
into the Clarke at anchor, head on, sti'iking 
her upon the starboard side, and opening 
her sides, so that she sunk to the bottom in 
a few minutes, vessel and cargo submerged. 
The mere statement of the case is decisive 
as to the fault of the colliding vessel. The 
comt below decreed in favor of the libelants 
the value of the vessel and cargo. It is 
urged that admitting the liability of the 
respondent's vessel, that the court erred: 

(1) In decreeing the value of the cargo, as 
the corn belonged to third parties. But this 
is in conformity with repeated decisions of 
this court, confirmed by several decisions of 
the supreme comt of the United States. 
The carrier recovers as bailee of the cargo. 

(2) In decreeing the whole value of the ves- 
sel, as the law of abandonment has not been 
incorporated Into these collision cases. But 



[4 Fed. Cas. page 867] 



(Case No. 2,217) BUETON 



we are satisfied, upon the proofs, tliat here 
was a total loss of vessel and cargo, as 
under the circumstances, the condition of 
vessel, cargo and weather, the libelants were 
not obliged to encounter the expense and 
hazard attending an apparently hopeless ef- 
fort to rescue the property with an expecta- 
tion of saving any part of it. Decree af- 
firmed, 

[NOTE. The claimants appealed to the su- 
preme court, which aflarmed the decree of the 
circuit court, and held that the weight of the 
evidence clearly showed that the Clarke was an- 
chored in aproperplace, and had a proper lookout, 
and a light which could have been, seen from 
the Commander in Chief had due vigilance been 
exercised by those on board that vessel, and 
that, therefore, the fault of the collision lay 
with claimants; that the grounds of the first 
exception, i. e. to the allowance of improper and 
immaterial evidence, could not he determined 
because of the absence of any report of the 
•evidence objected to; that exceptions 2, 3, and 
4, to the effect that the commissioner was not 
justified in his findings on the facts, were too 
indefinite for consideration without a report of 
the facts; and that the fifth exception", to the 
allowance of incompetent testimony as to the 
value of the vessel, could not be considered, as 
the names of the witnesses were not given, the 
■alleged incompetency not specified, nor the 
ground of objection pointed out The court fur- 
ther held that the owners of the Clarke, as 
bailees of the cargo, were competent to sue for 
its loss, following Commercial Transp. Co. v. 
Fitzhugh, 1 Black (66 U. S.) 574; and that the 
objection that the owners thereof were not made 
parties to the suit, not having been made below, 
could not be made available as an original ob- 
jection in the supreme court; and, furthermore, 
that the record failed to show that libelants 
were not the owners of the cargo, and that, even 
if that fact was true, the real owners could still 
intervene. La Tourette v. Burton, 1 Wall. (68 
U. S.) 43.] ^ 



BtTRTON (DOREMUS v.). See Case No. 4.- 
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Case No, 2,S17. 

BUHTON V. LE ROY. 

[5 Sawy. 510.] ^ 

Circuit Court, D. California. May 22, 1879. 

Seal— SoKOLL— VoLUNTART AoREEsrENT— Not Ei:- 
FOROED — Relationship as a Consideration- 
Bill TO Deter-mine Adverse Claim. 

1. A scroll made with a pen, inclosing the 
letters "L. S." will be held to be a seal, if the 
party appending it to his signature to a written 
instrument intends at the time to adopt it as 
a. seal. * 

[See note at end of case.] 

2. It is not necessary to state in the deed, or 
in the witnessing clause, that the party has af- 
fixed his seal, in order to make a scroll a seal, 
if it is apparent from the instrument and the 
•circumstances under which it was executed, that 
it was intended to adopt the scroll as a seal. 

3. An executory agreement, or an imperfect 
■conveyance, without a valid or meritorious con- 
sideration, will not be inforced in equity against 
the promissor or grantor, or his personal repre- 
sentatives, or subsequent voluntary grantees; 

^ [Reported by L, S. B. Sawyer, Esq., and here 
reprinted by permission.] 



and a fortiori will not be inforced against subse- 
quent grantees for a valuable consideration. 

4. The relation of son-in-law does not consti- 
tute such a valuable or meritorious consideration 
as will take a conveyance out of the category of 
a voluntary conveyance within the rule. 

5. Under section 738 of the Code of Civil Pro- 
cedure of California, authorizing the bringing of 
a suit to determine an adverse claim to land, 
the complainant can only obtain relief upon the 
grounds alleged in his bill. If he alleges title 
in fee, and possession in himself, and an adverse 
claim as the only grounds for relief, and it ap- 
pears in evidence that he has neither title nor 
possession, he can have no relief in equity. 

6. Where a complainant asks to have deter- 
mined an adverse claim to land, upon a bill al- 
leging only title in fee and possession in the com- 
plainant, and an adverse claim by defendant, he 
cannot have a decree charging the defendant 
with holding the legal title in trust for him, and 
for a conveyance. 

[In equity., Bill by L. E. Burton against 
Theodore Le Roy to determine an adverse 
claim to land. Bill dismissed.] 

J. J. Williams, for complainant 
B. S. Brooks, for defendant 

SAWYER, Circuit Judge. This is a bill in 
equity, brought under section 738 of the Code 
of Civil Procedure, to determine an adverse 
claim to land. The land in question was 
granted by the Mexican government to An- 
tonio Maria Olivera, and the grant having 
been confirmed, a patent issued on July 30, 
1863. On April 24, 1853, the grantee, Olivera, 
executed, in favor of Joaquin Tico, an instru- 
ment which is presented here, and which was 
recorded October 14, of the same year. The 
only interest of the complainant in the land 
is such as is derived under this instrument It 
is not clear from the terms of the instrument 
what it was intended to be. In fact, in what 
ought to be the granting part of the instru- 
ment, there are no terms of grant at all. It 
would seem that something had been omitted 
in that part of the document. Subsequently, 
the word "cesion" occurs; but it is not used 
as a granting term, but by way of recital, 
referring to some preceding word, with the 
view of declaring the purpose of the instru- 
ment, the "cesion" being declared to be for 
certain purposes mentioned. No considera- 
tion is recited in the instrument, and there is 
no seal; so that, putting upon it the most fav- 
orable construction possible, it is not a deed. 

It is not claimed that it is a deed, but it 
is m-ged that, although void as a deed, it is 
good as a contract to convey. There is, how- 
ever, no consideration whatever expressed, 
neither a valuable consideration, nor any 
good consideration. After the name of Joa- 
quin Tico occur the following words, "my 
son-in-law"— thus, "Joaquin Tico, my son-in- 
law;" but it is apparent that these words are 
not intended to express a consideration, but 
are used as a mere description of the person— 
to designate the particular Joaquin Tico to 
whom the instrument was intended to be 
given. It is possible, certainly, that the in- 
strument was made in consequence of his be- 



BURTON (Case No. 2,217) 



[4 Fed, Cas. page 868]: 



inp: a son-in-law of Oliver a; but, if so, it is 
not so stated, and. even should that he the 
case, it is simply a voluntary conveyance, 
and I know of no authorities which recognize 
the fact of being a son-in-law as constituting 
a good consideration. Whatever the instru- 
ment is, upon its face it is manifestly a vol- 
untary instrument, possibly given because 
Tico was a son-in-law. 

Subsequently, on September 29, 1855, Oli- 
vera conveyed to complainant, Bm-ton, a por- 
tion of this rancho, described by certain 
boundaries, which include about two thirds 
of the gi'ant, and in that conveyance no refer- 
ence whatever is made to any prior convey- 
ance to Tico. That conveyance does not em- 
brace any portion of the premises in contro- 
versy, and the lands so conveyed are still 
owned by Bm-ton. The instrument to Tico 
pm'ports to convey one half of the rancho 
without stating whether or not it was an tm- 
divided one half, but such would, doubtless, 
be the construction; while to Burton, by deed 
of bargain and sale, is conveyed about two 
thirds of the grant, the westerly part em- 
braced within cei-tain specified boundaries, 
and the deed contains no exception of any in- 
terest previously conveyed to Tico, and no 
reference to any conveyance to him. On the 
contrary, the grantor, in the deed to Bm'ton, 
declares that no lien or incumbrance has been 
created upon the tract 

On September 29, 1855, the same day on 
which the conveyance was made to Bm-ton, 
Olivera and wife conveyed to Jose Olivera y 
Romero that portion of the rancho not pre- 
viously conveyed to Burton, d^cribing it as 
all the rancho not conveyed to Burton. In 
this conveyance, also, no reference is made 
to the document executed in favor of Tico, 
or to any conveyance to Tico; but there is a 
reference to the conveyance to Burton, the 
deed to Romero conveying all the rancho, ex- 
cept the portion previously conveyed to Bur- 
ton; and in this second deed to Jose Olivera y 
Romero it is also set forth in express terms, 
that the grantors had neither sold nor convey- 
ed the land desci-itted, and that they had put 
no lien or incumbrance upon it. In this deed 
to Romero is expressed a consideration of 
four hundred dollars, which the grantors de- 
clare they have received to their entire satis- 
faction. 

The original deed to Romero is not pro- 
duced, and what it contains I can only infer 
from the certified copy from the county rec- 
ords, which is presented in evidence. In 
that, there is a scroll written with pen and 
ink, within which the letters "L. S." are writ- 
ten. The deed is witnessed by two witnesses, 
and aciinowledged before the county clerk, in 
the form required by law, by whom it was 
also recorded, as ex officio recorder. 

Whether the original deed had a seal of 
wax or not we do not linow, except so far 
as the fact can be inferred from the certi- 
fied copy of the record in evidence; for there 
is no other evidence on the point. Recorders 



do not generally, if ever, attempt in their 
record to make a fac-simile of the seal. 
Generally, the record shows by a scroll, with 
the word "Seal," or letters "Tj. S.," written 
in it, that a seal was affixed to the instru- 
ment recorded, and a certified copy of the- 
record can show no more. That is what this- 
copy shows, and in this respect, this par- 
ticular instrument is like most of the other 
numerous deeds Introduced in evidence in 
this case by certified copies from the rec- 
ords, to which no objection has been made 
on either side, aU of which have simply a 
scroll, with the irord "Seal" written within 
it, the only difference being that in this in- 
strument the "Seal" is not mentioned in the 
witnessing clause, while in the others it is; 
and in this "L. S." is written, wnile in the- 
others it is "Seal." I am by no means cer- 
tain, therefore, that I am not justified in 
presuming that there was, in fact, a seal of 
wax, or other lawful seal upon the original 
instrument. 

It is claimed on the part of the defendant, 
that the instrument executed to Tico on 
April 24, 1853, is void, and conveys nothing; 
that it is not a deed, and does not pass the 
title. On the part of the complainant, it is- 
admitted that it does not pass the title, but 
it is claimed that it is good as an agreement 
to convey. 

As in the conveyance of Olivera and wife 
to Romero, no reference is made to a seal,^ 
either in the body of the deed or in the wit- 
nessing clause, it is insisted by complainant 
that the scroll with the letters "L. S." ap- 
pended to the signatures of each of the grant- 
ors is not a seal, and that, therefore, his con- 
veyance is in no better position than the in- 
strument to Tico. On the other hand, as- 
suming, for the purposes of the argument, 
that there was only a scroll, inclosing the 
letters "L. S.," and not a seal of wax to the 
original, it is claimed that no particular 
character of seal is required; that it is in- 
tended to be a seal, and that the parties- 
could as well adopt a scroll as a seal as any- 
thing else. To establish the proposition that 
this device is not a seal unless it is referred 
to as such in the witnessing clause, or in 
some other portion of the deed, the com- 
plainant has cited several authorities. From 
an examination of the cases cited, and oth- 
ers, I think the authorities go to establish 
the rule, that if the de^vice adopted is in- 
tended to be a seal, it is to be regarded as 
such, as is held in Relph v. Gist, 4 McCord, 
271, cited by complainant. 

The authorities are by no means in per- 
fect accord upon this question. For instance 
in the case of Lee v, Adkins, Min. [Ala.] 187^ 
cited on the part of complainant, the judges 
stood three to two for reversing the decision 
rendered by the chief justice, sitting in the 
court below, who held that the device adopt- 
ed was a seal although no reference was 
made to it as a seal in the instrument; so 
that in fact, although three of the judges on 
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appeal rule that it was not a seal, yet, as 
the chief justice had decided in the court he- 
low that it was a seal, and as two of the 
judges upon appeal filed dissenting opinions, 
the court was actually equally divided upon 
the question, and that case can hardly he 
■said to estahlish the rule as it is claimed hy 
•complainant to be. The chief Justice ex- 
pressed no opinion on the appeal, for the rea- 
son that he decided the case helow. In other 
cases there are dissenting opinions. In the 
case of Long v. Ramsay, 1 Serg. & R. 72, 
where a scroll was used as a seal, without 
reference being made to it in the testation 
clause, or in the body of the deed, it was 
held to be a seal, as the court said it could 
■determine from the face of the instrument 
that it was intended to be a seal. In the case 
of Taylor v. Glaser, 2 Serg. & R. 502, it is 
held that a scroll of that kind is a seal, if 
the evidence is such as to so inform the 
coiurt that it can determine that it was in- 
tended for a seal. The chief point discussed 
in the cases seems to have been as to what 
evidence is necessary to determine that the 
scroll was intended to be a seal. 

The great argument against the recogni- 
tion of the scroll as a seal in instruments 
containing no reference to it as a seal, is, 
that it affords great facilities for fraud, as 
it may at any time be added to a signature 
to any instrument which was not sealed at 
the time it was made. But at common law, 
where was was used as a seal, it was not 
necessary that it should be stated in the 
deed that the grantee thereunto appended 
his seal. That is laid down as the law, both 
in Comyn's and in Rolle's Abridgments. 
The simple fact that the wax has been af- 
fixed to the paper at the proper place is evi- 
dence that it is intended as a seal. But it 
is held at common law that the wax itself 
is not the seal, but the impression upon the 
wax; that the wax is only the medium for 
receiving the impression; and in modem 
times it is held that if the wax were re- 
moved,, and the impression made upon the 
paper itself, the instrument would still bear 
a seal, as the impression, and not the wax, 
constitutes the seal. The seal was not re- 
quired to be of any particular device, or of 
any peculiar name, but might be an impres- 
sion of any kind, and any one kind of a de- 
vice might be adopted by a person at one 
time, and another at another time. The ar- 
gument that a scroll should not be accepted 
AS a seal because it may be added to a pa- 
per at any time after execution, applies 
with, at least, equal force in the case of the 
wax seal, as it is certainly as easy to add 
the latter to an instrument as the former. 
Indeed,it would be less difficult to append, 
without detection, the seal of wax than it 
-would be to append a scroll, because if added 
later, the latter would be likely to be made 
"With ink and pen different from those used 
in writing the body of the instrument, or 
(the signature to it, and in such case it would 



appear that the letters "L. S." wer6 in a dif- 
ferent handwriting, or made with different 
ink from the body of the instrument or the 
signatinre. 

If the scroll and letters "L. S." are adopted 
as a seal at the execution of the instrument, 
they would be likely to be made by either 
the party who drafted the instrument or the 
one who executed it, with the same pen and 
ink, and this would afford some security. 

Then, again, it has been held during later 
years at common law, that a piece of paper 
attached in the form of a seal, and upon 
which there is no stamp or impression at 
all, is a seal; and the seals upon the very 
deed from Tico himself, under which the 
complainant now claims title, are of that de- 
scription, being small square pieces of plain 
paper, bearing no impression whatever, at- 
tached with mucilage to the document. Such 
a seal is certainly quite as readily attached 
and much more easily counterfeited than a 
scroll containing two letters; and if such a 
piece of paper attached in that manner is a 
seal, certainly a scroll attached for the same 
purpose ought to be held to be a seal. 

The great point of dispute in the cases 
really has been as to whether or not the de- 
vice which appears upon the conveyance 
under consideration was intended to be a 
seal. This particular Instrament is written 
in the Spanish language, the grantors being 
"lative Mexicans. The seal was not neces- 
sary under the Mexican law, and was made 
an essential part of such an instrument in 
California for the first time, upon the adop- 
tion of the common law and the acts concern- 
ing conveyances, in 1850. These parties, 
therefore, in all pcobability, were not accus- 
tomed to executing instruments with a seal, 
and were not acquainted with the formula: 
"In testimony whereof we have hereunto set 
our hands and affixed om: seals." etc., be- 
cause the Spanish form was simply: "In tes- 
timony whereof we sign our names, or 
execute, or make firm," as the word "firmo" 
signifies. As, then, these grantors were not 
persons who would be likely from force of 
habit, to attach seals, they must have at- 
tached the scrolls in this case for a pur- 
pose, and there could have been no pinrpose 
other than to make them seals. This instru- 
ment in its form purported to convey land, 
and was intended to convey land; and the 
statute at that time, but recently enacted, 
required a conveyance of land to be made 
mader seal. It was therefore not a matter 
of indifference whether the instrument was 
sealed or not We must presume, then, that 
the parties intending to convey land, and 
knowing the change in the law, undertook 
to conform to the statute, and to execute 
such an instrument as would be effectual for 
the purpose intended. They did not insert 
in the witnessing clause the fact that they 
had sealed the instrument, but the law did 
not require that to b^done, and they were 
not accustomed to this formula. 
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The acknowledgment of the husband was 
made to this deed, in due form, on the twenty- 
ninth of September, 1855, before the county 
clerk, thus conforming to the requisites of 
the statute in all particulars. The wife does 
not appear to have been present at that 
tiiue, as her acknowledgment was made be- 
fore the same officer on the fifteenth of Octo- 
ber following, and the instrument was re- 
corded on that day. The provisions of the 
law having been complied with in all these 
respects, I think that sll these things go to 
prove that the scrolls were intended to be 
seals, although no reference to them appears 
in the witnessing clause of the instrument. 
These sa-oUs certainly could not have been 
appended to a deed in Spanish by these 
parties by accident or from the force of 
habit. 

The only question remaining is as to 
whether or not the scrolls were affixed at 
the time of execution. The argument Is that 
they should not be held to be seals, because 
they might have been subsequently attached. 
But we are not to presume that a forgery 
has been committed, and it would be a for- 
gery by means of the addition of a seal to 
convert a simple contract into a deed. This 
is not an instrument which might indiffer- 
ently be executed with or without a seal. 
The party who took the acknowledgments— 
the county clerk— was one of the witnesses 
to the deed, and he would be likely to know 
Avhether or not it was sealed. As he took 
the acknowledgments of both grantors, and 
witnessed it, it is probable that he retained 
the document in his hands from the twenty- 
ninth of September, the day of its date and 
the time when it was acknowledged by the 
husband, until the fifteenth of October, on 
which day it was acknowledged by the wife 
and recorded; and as the scrolls were upon 
it when it was recorded it is hardly probable 
that they were not there at the time of the 
acknowledgment. A forgery could hardly 
be committed upon the record as well as 
upon the deed. The date of the record and 
of the acknowledgment of the wife are the 
same, so there was no interval between the 
witnessing, acknowledgment and record, all 
of which were done by the same party— the 
county clerk. 

I am therefore disposed to think, and I so 
hold, that the scrolls upon this instrument 
were by the grantors adopted as and in- 
tended for seals, and wei*e affixed at the time 
of the execution, and being so, they are in 
fact seals, within the meaning of the statute, 
and the instrument is a deed. But if it 
were not a deed, then, under the law, it 
would be a valid contract to convey, because 
there is a consideration expressed in the in- 
strument. If that is the case there is an 
interest vested in the grantee, which has 
come by a series of conveyances to the de- 
fendant, and a conveyance could be inforced 
in equiiy; but if it were not a contract to 
convey upon a consideration, but only a vol- 



untary contract, it would at least still stand 
on an equal footing with the instrument to 
Tico. In either of these aspects the instru- 
ment to Tico would not be inforced in equity 
as an equitable contract to convey even 
against Olivera himself. It is well settled 
that a voluntary executory contract— a con- 
tract without either a valuable or a meri- 
torious consideration— cannot be inforced, ex- 
cept in some instances, in favor of a wife or 
child, even against the grantor, and never 
against subsequent purchasers, for a valua- 
ble consideration, or even against subsequent 
voluntaiy grantees. In his Equity Jm'ispru- 
dence, section 706a, Stox-y says: 

"In respect to voluntary contracts inter 
vivos, it is a genei'al principle that coiu'ts 
of equity will not interfere, but will leave 
the parties where the law finds them. In 
respect also to gifts and assignments inter 
vivos, courts of equity will inforce them on- 
ly when the gift or assignment is perfect 
and complete, so that nothing further re- 
mains to consummate the title of the donee. 
For, if the gift or assignment is imperfect,, 
or any fm-ther act remains to be done to 
complete the title of the donee, courts of, 
equity, ti'eating the donee as a mere volun- 
teer, will not aid him to carry it into effect, 
either against the donor or against his legal 
representatives." Again, section 787: "In 
conclusion, it may, however, be proper to 
remark that all the eases for a specific per- 
formance which we have been examining 
presuppose the contract to be between com- 
petent parties, and founded upon a valuable 
or meritorious consideratitm; for courts of 
equity will not, as we have seen, and shall 
presently more fully see, carry into specific 
execution any merely nude pacts or volun- 
tary agreements not founded upon some 
valuable or meritorious consideration." And 
in section 793b: "We have alluded to the 
distinction between conti'aets founded upon 
a valuable consideration and such as are 
voluntary. Thus, if a party should enter 
into a voluntary agreement to transfer stock 
to another, or to give him a sum of money, 
or to convey to him certain real estate, 
courts of equity would not assist in inforcing 
the agreement either against the party en- 
tering into the agreement or against his per- 
sonal representatives, for the party contract- 
ed with is a mere volunteer. The same rule 
is applied to imperfect gifts, not testamen- 
tary, inter vivos, to imperfect voluntary as- 
signments of debts and other property, to- 
volimtary executory trusts and to voluntary 
defective conveyances. Thus, where a par- 
ent has assigned certain scrip to his daugh- 
ter by a written assignment, which operated 
as an equitable assignment only, and not 
as a legal transfei', a com't of equity refused 
to compel the donor or his executors to per- 
fect the gift. So, where a lady by a writ- 
ing assigned a bond of a third person to her 
niece and delivered the bond to the latter, 
and then died, a court of equity refused tO' 
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inforce the assignment against the executor 
or to deci-ee payment of the money by the 
obligor to the niece. * * * So, where 
a husband executed a document which was 
attested by two witnesses, giving to his wife 
a freehold house in which they resided, but 
afterwards died without making a will, and 
the heir at law recovered a verdict for the 
possession of the house against his wife, it 
was held, that the gift to her was incom- 
plete, and a bill asking that the heir at law 
might be declared a trustee to the wife was 
dismissed." Ellison v. Ellison, 1 White & 
T. Lead. Cas. Eq, marg. pp. 291, 292, is a 
leading case on the subject. Lord Chan- 
cellor Eldon, in deciding this case, said: "I 
take the distinction to be, that, if you want 
tlie assistance of the court to constitute 
you cestui que trust, and the instrument is 
voluntary, you shall not have the assistance 
for the purpose of constituting you cestui 
que trust; as upon a convenant to transfer 
stock, etc.; if it rests in convenant, and is 
pm-ely volimtary, this court will not exe- 
cute that voluntary convenant. But if the 
party has completely transferred stock, etc., 
though it is voluntary, yet the legal con- 
veyance being efCectually made, the equi- 
table interest will be inforced by this court. 
That distinction was clearly taken in Col- 
man V. Sarrel [1 Ves. Jr. 501, independent 
of the vicious consideration, I stated the 
objection that the deed was voluntary, and 
the lord chancellor went with me so far as 
to consider it a good objection to executing 
what remained in convenant." The point 
is illustrated by an elaborate note of many 
pages, cited from the English authorities, 
followed by an equally elaborate note citing 
tlie American authorities. The American 
editor, on page 288, says: "The principle is 
well established in this country, that an 
executory agreement, or imperfect convey- 
ance, upon a merely voluntary consideration, 
will not be inforced or aided in equity (Cald- 
well V. Williams, 1 Bailey, Eq. 175, 176; 
Crompton v. Yasser, 19 Ala. 259; Hayes v. 
Kershow, 1 Sandf. Oh. 258; Reed v. Van- 
norsdale, 2 Leigh, 569; Evans v. Battle, 19 
Ala. 398; Pinckard v. Pinckard, 23 Ala. 649; 
Holland v. Hensley, 4 Clarke [Iowa] 222), 
and hence a gift of real or personal estate 
will be void, unless so far executed as to 
pass the legal title, or attended with some 
peculiar circumstances which give rise to a 
special equity (Pringle v, Pringle, 9 P. F. 
Smith [59 Pa. St] 281). *It is clear gen- 
eral rule,' said Chancellor Kent, in Min- 
turn V. Seymour, 4 Johns. Gh. 498-500, 'that 
a bill does not lie to inforce a mere volun- 
tary agreement. The language of the books 
from the earliest to the latest cases, is uni- 
form in support of the doctrine, that a vol- 
untary defective conveyance, which cannot 
operate at law, is not helped in equity in 
favor of a volunteer, where there is no con- 
sideration nor any accident or fraud in the 
case. To entitle the party to the aid of 



this court, the instrument must be supported 
by a valuable consideration, or, at least, by 
what a court of equity considers a meritor- 
ious consideration, as payment of debts, or 
making a provision for a wife or child.' TO' 
the same efEect is Acker v. Phoenix, 4 Paige, 
305-308. 'Voluntary executory agi-eements,*" 
said Henderson, J., in Dawson v. Dawsonr 
1 Dev. Eq. 93-99, 'receive no aid, either 
from the com'ts of law or of equity. The- 
parties stand upon their rights, such as they 
are, and hence it is a maxim, that defective- 
voluntary agreements will not be aided iit 
equity, any reformation of a conveyance bor 
ing an execution of the original agi-eement^ 
so far as the conveyance is varied. The: 
same motive which induces a com-t to re- 
frain from inforcing an agreement, no part 
of which is executed, prevents it from in- 
forcing any part of it. The want of a con- 
sideration is, therefore, universally a good! 
defense to a bill for rectifying a voluntary 
conveyance, or inforcing a voluntary agree- 
ment.' See, also. Banks v. May, 3 A. K_ 
Marsh. 435, 436; Bibb v. Smith, 1 Dana, 
580-582; Darlington v. McCoole, 1 Leigh, 
36-42; Tiernan v. Poor, 1 GiU & J. 217-228; 
Forward v. Armstead, 12 Ala. 124r-127; 
Shaw V. Bumey, 1 Ired. Eq. 148-150; Pink- 
ard V. Pinkard, 14 Tex. 356; Bozelius v. 
Dyer, note to Lester v. Foxcroft [1 White 
& T. Lead. Gas. Eq. 768]." 

Taking the case in its strongest and most 
favorable aspect for the complainant, under 
the rule established by the authorities cited, 
this instrument to Tico, whatever it is, still 
rests in agreement. It is but an unexecuted! 
promise to convey without consideration. If 
we regard the conveyance to Jose Olivera y 
Romero as a deed, then there is a valid con- 
veyance, there being a consideration ex- 
pressed—or even if no consideration were ex- 
pressed, one would be implied from the sealp 
and the legal title passed by it to Romero, 
and feom him, through subsequent convey- 
ances, to the defendant 

To get that title out of defendant, the com- 
plainant here should, of course, if he has 
any equitable title as against the legal title 
in defendant, file a bill for a specific per- 
formance, or to charge defendant as his trus- 
tee. If the defendant here, who claims under 
Romero, has only a contract to convey, still 
it is a valid contract, because a good con- 
sideration is -expressed, and he could com- 
pel a conveyance from Olivera, Even if 
we go beyond that and say, that he has- 
merely a voluntary contract he is still, under 
the authorities that I have cited, as com- 
pared with the complainant, in the better 
position, and equity will not interfere to aid 
complainant. 

In regard to this case, I will add, that I do- 
not see that there are any equities in favor 
of the complainant It does not appear that 
Olivera himself ever after its date treated 
this so-called conveyance to Tico as of any 
consequence, because, when he subsequently 
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conveys to Burton two thirds of the rancho, 
embracing the undivided half claimed to be 
in Tieo, he makes no mention of any prior 
conveyance; but on the contrary, says he 
has not incumbered it in any Tvay, and in 
all his subsequent conveyances to other par- 
ties, he invariably alludes to the conveyance 
which he had made to Burton, in which very 
<;onve3'^ance, which is a deed of bargain and 
sale, he declares that he has not created any 
lien or incumbrance upon the land. lii his 
deed to Jose Olivera y Romero, he conveyed 
that portion of the rancho Avhich he had not 
theretofore conveyed to Bm-ton, thus recog- 
nizing the conveyance to Burton, biit mak- 
ing no reference whatever to this insti-ument 
to Tico, and more than that, he says, in the 
■conveyance to Romero, that he has never 
sold, or conveyed, or incumbered, or put any 
lien upon the premises conveyed tliereby, 
which is inconsistent with his recognition of 
any right in Tico; and the complainant, 
Burton, was a witness to this deed. It ap- 
pears, then, that neither Olivera nor any one 
else ever ti-eated Tico as having any interest 
in the land, and there is nothing in this case 
to show that Tico ever claimed any right to or 
interest In it, under the insti'umentto him. The 
only time that Tico ever appears in connec- 
tion with the land at all, is many years after, 
when, after the title had once been in Bur- 
ton and had passed through him to defend- 
ant, he. Burton, procvu-ed from Tieo a sub- 
sequent conveyance by quitclaim deed. 

With the exception of making this last con- 
veyance at complainant's solicitation for a 
nominal consideration, it does not appear 
that Tieo has made any claim whatever to 
any interest in the land, although more than 
a quarter of a century has elapsed since the 
instrument relied on from Olivera was exe- 
cuted. It appears from the testimony in 
the case that some time in the fall of 1853, 
or early in 1854, a man, casually visiting the 
premises, foimd Olivera living on the land 
in one place, one of his sons living on it a 
short distance from him, and stiU farther up 
the canon he found Tico living upon the 
land; but there is nothing to show the char- 
acter of his occupancy, and that is the only 
<?vidence presented which bears upon that 
point. This was a common mode of living 
among the old inhabitants, the sons building 
houses and living on the land of the father 
nutil they could get a grant for themselves. 
As has been stated, subsequent to the con- 
veyance fl:om Olivera to Burton, Olivera 
conveyed the remainder of the rancho to 
Jose Olivera y Romero, who conveyed to 
Antonia Arrelanes in 1858. On December 
9. 1SG2, Arrelanes conveyed to complainant 
Bmton aU the Rancho Casmali not before 
conveyed to Burton by Olivera, that is to 
say, the premises in question. On February 
13, 18G3, complainant Burton quitclaimed 
the premises to Estudillo, whose title has 
been conveyed to defendant. There are oth- 
er conveyances to defendant not necessary 



to specify. The eonvej'ances through which 
defendant claims were ti-ust deeds, executed 
as a secui'ity for a loan of some fifty thou- 
sand dollars by the Hibernia Bank, for the 
payment of which Em-ton himself was a 
sm-ety. Proceedings were had for foreclo- 
sure of the trust deed, and Burton took an 
active part in them, his object being to have 
such a sale made as would release him fi-om 
personal liability; and the sale made under 
the trust deed passed to the purchasers at 
that sale, whatever title in the land he (Bm-- 
ton) and Jose Olivera y Romero had received 
subsequent to the instrument executed to 
Tico, and that title has since passed to the 
defendants in this case. Bm'ton's counsel 
was present at the sale of the premises, and 
the property was bid off and passed to the 
purchasers, according to the arrangement 
which had been agreed upon, in order that 
he (Burton) might be relieved from his re- 
sponsibility. 

In 1863, after these transactions had oc- 
ciu^red, Bmton proem-ed from Tico a quit- 
claim deed for the whole rancho, including 
the premises in question, being the deed up- 
on which he now relies for title as against 
defendant. Packard, who was superintend- 
ing the business afCairs of Burton, the latter 
being an invalid, testified that the quitclaim 
from Tico was procured through his advice 
and by his arrangement. The consideration 
expressed in the deed is only two hundred 
dollars. The sum of two hundred dollars 
was no consideration for a half interest in a 
rancho containing two leagues, after the 
grant had been confirmed and a patent is- 
sued. Manifestly, in talcing that quitclaim 
he had no other intention than to clear a 
cloud from his own title to his share— some 
two thirds of the rancho. He was a witness 
to the deed from Olivera to Romero, and 
knew all the cLrcumstances of the case. Up 
to that time it does not appear that Tico 
had set up any claim to the premises. There 
is nothing in the evidence to show that he 
ever made any claim to or had any interest 
In the land except the fact that he received 
that insti'ument from Olivera, whatever it is. 
The use now sought to be made by Burton 
of the quitclaim upon a nominal considera- 
tion is evidently an afterthought, and would 
be grossly inequitable as against his prior 
grantees and the defendant holding imder 
them. The intrinsic substantial equities, as 
well as the legal rights, therefore, are not 
in favor of the complainant, but with the 
defendant. 

Again, Burton, in his bill, alleges that he 
is seised in fee of these premises, and that 
he is in possession. He alleges title in fee 
and possession as his grounds of action. 
If he has only an equitable claim here, the 
legal title being in the defendant, the grounds 
upon which this bill is based are not such 
as would entitle him to equitable relief. He 
must obtain his relief according to the alle- 
gations of his bill. He has set up title in 
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himself, but as we have seen, it is not in 
liim but in defendant If he has anything 
at all it is this agreement to convey. The 
title is in the other party. If he has any 
right at all it is to charge the other party 
as a trustee for his benefit, and to require a 
specific performance. The bill is not fram- 
ed in that aspect, or for that pm-pose. If 
the other party is a trustee, and the com- 
plainant wishes to divest him of that title 
the bill must be framed in that aspect, and 
the issues would be entirely different from 
those raised by the bill in this case, and the 
■defense might be difiEerent In an action 
•of this kind it is not necessaiy to set out 
in the bill the character of the defendant's 
adverse claim, for the complainant may not 
Imow it He may call upon the defendant 
to_ state what his claim is, but the complain- 
ant must be presumed to know the charac- 
ter of his own title, and he must state it 
-correctly, if he states it at all. At all events, 
as in other cases, he will be limited in his 
relief to the case made by the biU. He 
cannot obtain affirmative relief upon the de- 
fendant's answer alone. If it be sufiicient, 
as held in the California cases, though denied 
by the supreme court of the United States 
in a case arising under a similar statute in 
Oregon, to simply allege possession, it is 
because possession is prima facie evidence 
of title in the possessor. But upon a bill 
alleging possession alone as the grounds of 
action, if it should tiu:n out that the prima 
facie- case of title made by possession should 
be overthrown by evidence introduced show- 
ing title to be in the defendant I apprehend 
that relief could not be given complainant on 
some other grounds not stated in the bill. 
The defendant is only bound to meet the 
■case presented by complainant's bill. In 
this case, if complainant neither had title 
nor possession, or if being in possession the 
prima facie case of title made by possession 
is overthrown by title shown in defendant, 
all grounds for relief alleged fail. 

The complainant alleges both title in fee 
and possession. We have seen that he has 
not title, but that title is in defendant, and 
that rebuts the presumption arising from 
possession, if possessed he was. But I am 
not satisfied that he was in possession. The 
only evidence to that effect is the testimony 
of Packard, and that is extremely loose. 
His testimony is simply in effect, that Bur- 
ton has not for years past been in a condi- 
tion of health or of mind to attend to his 
business, and that he, Packard, has had 
charge of Burton's affairs; that he is the 
man who knows the facts "bearing upon this 
subject; that in 1871 (Burton got his quit- 
claim in 1863) he leased— what? Not the 
specific land now in question, but "all his 
rights in the rancho of Casmali," first to 
Arques, who held to 1873, then transferred 
his lease to Castanos, who occupied until 
;1875, when Burton leased to C!onway; and 
that they took possession under their lease, 



and paid rent That testimony is extremely 
indefinite, because Burton undoubtedly own- 
ed about two thirds of the Casmali rancho, 
being all the part lying westerly of a desig- 
nated line, but not including any part of 
the premises in question upon which portion 
so owned Jiy him, the leases could operate. 
The dividing line between the two tracts 
divides them into what are now called the 
Casmali and the Ospe. That line is certain. 
Conway himself testifies, that he did not 
lease from Burton that part of the ranch 
which is conveyed to the defendant, but that 
he leased that from Steinback and Le Koy; 
and he father testifies, that the line was 
surveyed imder his dh*ection, and that Ar- 
ques himself, while he was in possession 
under Burton, pointed out that line as the 
line between the land of the two parties in 
interest Arques, he says, did not pretend 
to be in possession of all the rancho under 
Burton, and he says the same in reference 
to Castanos. He says that he himself never 
claimed to be in possession under Biurton 
of that part of the rancho now called Cas- 
mali, but only of that part caUed Ospe. The 
other pai-t he claimed to hold imder Stein- 
back, Le Roy's agent and paid rent to them 
for it He also testified, that McPhatd held 
.possession of that portion of the rancho 
under Steinback and Le Roy. He testifies, 
that Sexby was corralling cattle for Mc- 
Phaul on the part now called Casmali, and 
whenever his, Conway's, cattle, or any others 
went from Ospe over on to that part claimed 
by the defendant they were always corralled, 
and he was compelled to pay money in order 
to get them out Ai-ques was the first one 
of the men who, as Packard states, took a- 
lease from and attorned to Burton; but 
Conway testifies that he, Arques, never 
claimed the part in question under Burton, 
but on the contrary, claimed under and paid 
rent to the other party. Sexby also states 
the same thing, that these parties claiming 
under Burton claimed up to that line and 
no farther. These, witnesses, while in pos- 
session state these facts, showing the i^de 
imder which they held. Then, there is evi- 
dence that prior tenants paid rent to Nugent 
for the Estudillos, defendant's grantors. I 
think, then, that the testimony shows that 
Burton was not in possession of this land, 
but that the. possession was in the other 
parties— the defendant and his gi-antors— so 
that Burton's claims to title and possession 
both fail, tmless the testimony is grossly 
at fault The testimony of Packard is 
very loose, while that of the other wit- 
nesses named is specific. Packard nowhere 
testifies in specific terms, that he, as Bur 
ton's agent, leased this specific portion of 
the land, while, on the other hand, the par- 
ties to whom he leased testify and state that 
they did not hold possession of the land in 
question under Burton. His statement of 
a lease to all Burton's interest in the Cas- 
mali rancho, is not necessarily inconsistent 
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with tlie testimony of the other witnesses, that 
they held the premises in question from de- 
fendant and his grantors, for Burton really 
had no interest in this part of the rancho. 
In my judgment, tne testimony shows that 
possession was in defendant, and not in 
Burton. There is, to my mind, not one un- 
equivocal act of possession in Burton satis- 
factorUy shown by the testimony. The de- 
fendant held and possessed under deeds of 
bargain and sale, pui'porting to convey the 
whole, and declaring in express terms, that 
tliere had been no previous sale or convey- 
ance, lien or incumbrance, and this posses- 
sion must have been adverse. I think, then, 
that the complainant is not entitled to the 
relief demanded or to any relief: 1. Because 
he has failed to prove the case which he al- 
leges in his bill. 2. Because it appears that 
he is, at best, a mere volunteer promisee, 
claiming against parties who have acquired 
title for a valuable consideration, and, there- 
fore, a court of equity will not interfere to 
inforce his claim. 3. Because the equities, 
as well as the legal title and rights, are with 
the defendant, and not with the complain- 
ant 

It follows, therefore, that the complainant's 
bill must be dismissed, and it is so ordered, 

[NOTE. An impression on paper sufficiently 
clear to be recognized will constitute a valid seal. 
Pillow V. Roberts, 13 How. (54 U. S.) 472, 
affirming Pillow v. Roberts, Case No. 11,167; 
Follett V. Rose, Id. 4,900; Pierce v. Indseth, 
106 U. S. 546, 1 Sup. Ot. 418. The interposi- 
tion of was is unnecessary. Id. An ink mark, 
if so intended, will be sufficient. IT. S. v. Coffin, 
Case No. 14,823. The existence of a seal may be 
presumed from a statement in the instrument 
that the grantor affixed his seal, etc. Le Franc 
V. Richmond, Id. 8,209. A deed is not invalidat- 
ed by the seal being torn off by the grantor or 
with his consent. Cutts v. U. S., Id. 3,522.] 
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BURTON V. SALTER. 

[Brunner, Col. Cas. 623;^ 21 Law Rep. 148.] 

Circuit Court, D. New Hampshire. 1857. 

Desertion — Forfeiture of Seamen's "Wages fob 
— Master — Acthokity over Seamen. 

1. By the general maritime law desertion 
works a forfeiture of all wages previously 
earned. 

[Cited in The John Martin, Case No. 7,- 

357.] 
[See note at end of ease.] 

2. The master has authority to displace the 
mate and all subordinate officers during the 
voyage, being responsible for an abuse of his 
authority. 

[Appeal from the district court of the Unit- 
ed States for the district of New Hampshire. 
[In admiralty. Libel for seaman's wages 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



by Joshua Burton against Henry F. Salter, 
master of the Albert Gallatin. Respondent 
appealed from a decree of the district com-t 
in favor of libelant Reversed.] 

J. W. Emery, for appellant 
F. W. Sawyer, for libelant 

CURTIS, Circuit Justice. This is an appeal 
by the respondent from a decree of the dis- 
ti-ict court, in a Ciiuse of subtraction of wages. 
It appears that the libelant shipped as stew- 
ard on board the Albert Gallatin at New 
York, in April, 1855, for a voyage thence to- 
New Orleans, and some port in Em*ope, and 
back to the United States. 

The vessel went from New Orleans to Liv- 
erpool; and on the day of her departm-e 
thence for the United States, the libelant went 
ashore in a boat, just as the vessel was get- 
ting under way, and did not retm-n on board. 
The libel admits this, but alleges that the 
master ordered him ashore. This is dis- 
proved. The evidence clearly shows that the 
libelant voluntarily, and against the order of 
the master, went on shore with an intention 
not to come home in the ship. This amounts 
to a desertion, and forfeits all wages pre- 
viously eai-ned by the libelant, unless his de- 
parture was justified. For though thei-e be 
not such an entry in the log as is necessai-y 
to evidence a statute desertion, according to- 
the act of 1790, the general docti-ine of the 
maritime law as to the nature and effect of 
desertion is not displaced by the statute reg- 
ulations on that subject (Cloutman v. Tunison. 
[Case No. 2,907]; The Rovena [Id. 12,090]); 
and if the libelant left the vessel, contrary to- 
the order of the master, without justifiable 
cause, with an intention not to return, and 
having actually not retm-ned, this is a de- 
sertion, under the general maritime law, and 
works a forfeiture of all wages previously 
earned. The inquiry, therefore, is, whether 
there was justifiable cause for such departure- 
No cause is alleged in the libel, except that 
the master ordered the libelant to go on shore, 
and he was forced to obey. This, as ah-eady 
said, is not proved, the answei' denies it and 
I the evidence clearly shows it was not true. 
The libelant's counsel contends that the li- 
belant was justified in refusing to return in 
the ship because the master had, without suf- 
ficient cause, removed him from the place of 
steward, and required him to go forward and 
do duty before the mast 

If the cause for such removal was sufficient, 
this position fails. By the maritime law the- 
master may disrate either an officer or sea- 
man for sufficient reasons. In this case the- 
reasons entered on the log at the time when 
the man was deprived of his place of stew- 
ai'd were that he was dishonest, filthy, and 
neglectful of his duty. The same reasons 
were assigned by the master to the vice- 
consul, to Tyiiom the man complained, and' 
who applied to the master on the subject. 
If the allegation of dishonesty was well 
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founded, it afforded jiistifying cause for the 
removal of the libelant frond the place of 
steward. As the steward is intrusted with 
the ship's stores, a dishonest embezzlement of 
them would alone be a good cause of dis- 
rating him. The answer of the master 
pleads: "I had some liquors on board, and 
kept the same locked, supposing I had the 
only key which would imlock the room. Said 
Burton ascertained that some of the keys in- 
ti'usted to him as steward would fit the lock 
of the said room, and he used to go into the 
room and drink my liquors without my leave 
or knowledge. I learned this fact after my 
arrival in Liverpool." The second mate tes- 
tifies that the master had liquors in a state 
room which he kept locked; and the same 
fact is sworn to by the person who succeeded 
the libelant as steward. The second mate 
also testifies that on the passage from New 
Orleans to Liverpool he saw the steward en- 
ter a state room which the captain kept 
locked; and that he heard him say in Liver- 
pool he had liquor to drink and cigars to 
smoke, but did not have to pay for them. 
No explanation of this has been attempted by 
the libelant 

The same witness testifies that he did not 
keep the cabin clean and in good order on 
the passage to Liverpool; and the person who 
succeeded the libelant as steward testifies 
that he found the cabin dirty when he went 
on board. 

It is urged by the libelant's coimsel that the 
occasion for which the master tm-ned the 
steward out of the cabin was, that he got in- 
to a quarrel with the mate, arising out of the 
steward's having women in the galley; and 
that this had nothing to do with the alleged 
cause of his dismissal. It is not so clear that 
an act of this nature might not justly be con- 
nected by the master with the dishonesty and 
filthiness assigned in the log book; and if 
not, such conduct, followed by insolent lan- 
guage to the first oflicer, who reproved him, 
may have induced the master then to act on 
the causes assigned, instead of delaying long- 
er to do so. 

It is also m'ged that the master, when he 
turned the man out of the cabin, did not as- 
sign him a place in the forecastle. I think 
the reason was that the man refused to act 
in any place but that of steward, and left the 
vessel. But I do not think it needful to ex- 
amine minutely into the conduct of the par- 
ties after the steward had been informed 
that he was no longer to do duty in the cabin, 
and before the day of sailing; because I con- 
sider it proved that on that day the Jibelant 
was s§nt on board by the consul to come 
home in the ship; that the master was then 
willing to bring him home, he working on 
deck in such matters as he was capable of 
doing; that he refused to come home in that 
way, and went on shore; and that such re- 
fusal was unjustifiable, and such departure 
was a desertion. 

In coming to this conclusion I have been 



influenced by a comparison of the allegations 
of the libel and answer with the proofs in 
the cause. The libelant's account of the acts 
and conduct of the parties is not only incor- 
rect, but contains very gross departures from 
the truth, as shown by the testimony. On 
the other hand, the answer appears to have 
stated the case in detail fairly, is for the 
most part supported by some proofs in all its 
particulars, and is therefore justly entitled to 
some weight, in aid of presumptions arising 
from the evidence. 

Indeed, as the libel puts the case upon an 
allegation that the master ordered the libel- 
ant to go on shore, and left him behind at 
Liverpool against his will, and this is denied 
by the answer, and disproved, it is attended 
with no small difficulty to allow the libelant 
wholly to shift his ground at the hearing, and 
insist, that though he voluntarily left the ves- 
sel against the order of the master, he was 
justified in doing so, because the master- dis- 
rated him without reasonable cause. But, in- 
asmuch as the answer admits the disrating, 
and that this was the reason why the libel- 
ant left the vessel, 1 have considered the 
libelant not absolutely precluded from avail- 
ing himself of these admissions, and placing 
the case upon them (The Clement [Case No. 
2,879]), though it is impossible not to feel 
the force of the objection which arises fi-om 
such a misrepresentation by the libelant of 
the truth of the case. 

It is insisted that as the libelant was en- 
titled to receive one third of his wages in 
Liverpool, and there demanded them, these 
are not forfeited. If he had there asked for 
one third of his wages, and -the master had 
wrongfully -withheld them, the question 
would have risen whether a subsequent for- 
feiture would have extended to what was 
thus wrongfully retained. But what he de- 
m'anded in Liverpool was not one third of his 
wages, but that his entire wages might be 
paid to him, so that he could quit the service 
of the vessel. The refusal of the master to 
accede to this demand was not wrongful, and 
therefore the supposed question does not 
aiise. 

Much ingenious commentary has been made 
upon the' probable motives of the master, and 
his desire to be rid of the libelant, because he 
was to receive high wages, twenty-eight dol- 
lars per month, and the ship did not need a 
steward while lying at Liverpool. It ap- 
pears that wages of stewards shipped thei-e 
were from twenty dollars to twenty-five dol- 
lars a month, and that the ship was actu- 
ally without a steward nine days after the 
libelant was discharged. These cii-eumstanees 
do not afford any very grave causes of sus- 
picion of the motives of the master. Still,, 
in all cases lite this, where he has exercised 
an authority conferred on him by law over an 
inferior, his motives and conduct should be 
subjected to careful and somewhat jealous 
scrutiny. Having bestowed that scrutiny in 
this case, and being satisfied that the conduct 
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of the libelant afforded reasonable and law- 
ful cause for displacing him from his station 
as steward, I am of opinion that all his wages 
were forfeited. 

The decree of the district court which al- 
lowed the wages earned before the libelant 
left the vessel, so far as the same remained 
unpaid, must be reversed, and the libel dis- 
missed. No costs are allowed to either party. 

NOTE. Desertion — Forfeiture of "Wages for. 
See The John Martin [Case No. 7,357], citing 
above case. 

[NOTE. "Wages previously earned are for- 
feited by desertion. Coffin v. Jenlcins, Case No. 
2,948; The John Martin, Id. 7,357; The Cad- 
mus V. Matthews, Id. 2,282, reversing same ease, 
Id. 2,280; TTie Swallow, Id. 13,664; The Eo- 
vena, Id. 12,090; The Philadelphia, Id. 11,- 
084; The Merrimac, Id. 9,474; The Dawn, Id. 
3.666. See Brower -y. The Maiden, Id. 1,970. 
There must be animo non revertendi. The 
Rovena, supra; The Union, Case No. 14,347; 
The Elizabeth Firth, Id. 4,361. The desertion 
must occur durins:_ the_ voyage. Cloutman _v. 
Tunison, Id. 2,907; Francis v. Bassett, Td. 
5.037; The Martha, Id. 9,144; Piehl v. Balchen, 
Id. 11,137. As to the discretion of the court to 
enforce or mitigate th<» forfeiture, see Gifford 
v. Kollock, Id. 5,409; Coffin v. Shaw, Case No. 
2,952; Lovrein v. Thompson, Case No. 8,557; 
Swain v. Holland, Id. 13,661.] 



BURTON (SAMSON v.). See Cases Nos. 12.- 
285 and 12,286. 

BURTON (SEARCY v.). See Case No. 12,- 
584. 



Case No. S,219. 

BURTON et us. v. SSIITH. 

[4 Wash. C. C. 522.] * 

^Circuit Court, E. D. Pennsylvania. Oct. Term, 
1825. 

MAKniAGE Settlement — Coxstruotion — Com- 
pelling ExEocTios of Trust — Parties. 

1. Deed of settlement tripartite between A, 
B and O, by which, after reciting an intended 
marriage between B and D, A assigns to C a 
bond and mortgage for $4,000 for the separate 
use of B, upon trust that "C, his heirs, &c., shall 
keep the said sum out at interest on said se- 
•curitites, or in case the same should be paid ofE, 
shall invest the same in other good land se- 
curity, and receive and pay over to B the inter- 
est which should grow due thereon. O signed 
And sealed the deed and accepted the trust. The 
$4,000 were paid to him, but he neglected to in- 
vest it in other real security, and died, leaving 
real property and debts, greatly exceeding the 
value of his personal estate. Bill filed by B and 
D her husband, against the administrator of 
C for an account, and that the $4,000 may be 
decreed to be a specialty debt due by the in- 
testate, and may be invested by the administra- 
tor on real security, and held by him as trustee 
under the trusts in the deed of settlement. De- 
■cided, that the deed amounted to a covenant of 
C under seal to execute the trusts, and that the 
^4,000 is a debt by specialty, and to be paid by 
defendant as such, although there was no sub- 
stantive covenant by his intestate to execute the 
trusts. 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



2. In this case, there was no necessity to make 
the other creditors of G parties to the suit, nor 
would it be proper, except in a case of collusion 
with the executor or administrator. 

In equity. The bill states, that before the 
intermarriage of the plaintiffs, an indenture 
ti'ipartite was made between Samuel E. 
Howell, and R. R. Smith, executors of Sam- 
uel Howell, of the first part, Hannah L. 
Howell, the female plaintiff, of the second 
part, and the defendant's intestate, William 
E. HoweU, of the third part, which, after re- 
citing a bequest of £3,000 by Samuel How- 
ell to his granddaughter Hannah L. Howell, 
an intended marriage between her and Bm*- 
ton, and an agreement that two bonds and 
mortgages, one for $2,400 and the other for 
§4,(X)0 should be settled upon the trusts stat- 
ed in the deed; the said Samuel E. Howell 
and R. R. Smith, the executors, assigned to 
William E. Howell, the intestate, the two 
bonds and mortgages aforesaid, upon cer- 
tain trusts for the separate use of the wife 
during her life, and after her death, over to 
other uses not necessary to be stated. The 
material clause in the deed, upon the con- 
struction of which the cause turns, is the fol- 
lowing: "Upon trust, that the said William 
E. Howell, his heirs, executors, &c., shall 
keep the said sums of .?4,000 and $2,400, 
out at interest upon the securities aforesaid, 
or in case the same should be paid off, then 
upon other good and sufficient land securi- 
ty, and receive the interest thereof due, and 
hereafter to grow due, and pay over the said 
interest when, and as the same shall be- 
come due, into the hands of the said Han- 
nah, &c. The bill further states, that Wil- 
liam E. Howell accepted the trusts, and 
agreed to perform the same, and sealed and 
delivered the indenture as his act and deed. 
That he took the bonds and mortgages into 
his possession, received the interest, and 
from time to time paid part of it to Mrs. 
Burton, but never settled any final account 
of his trust. That the bond of $4,000 was 
paid off to the intestate, but was not in- 
vested by him in other good and sufficient 
land security, or in any other security, but 
was applied to his own use, without the 
knowledge and consent of Mrs. Burton. That 
upon the death of William E. Howell in 
1822, administration of his estate was grant- 
ed to the defendant, who received the bond 
for $2,400, and took upon himself the trusts 
of the indentmre by receiving the interest; 
but that he has not invested the $4,000 in 
good land security, or paid the interest to 
Mrs. Burton. The bill then charges that the 
$4,000 so received, and not invested, is a 
debt by specialty, and that the defendant 
has sufficient assets to pay it, and to invest 
the full amount in good land security without 
prejudice to any creditor of equal or superior 
degree. The prayer of the bill is for a dis- 
cover of the intestate's assets and real 
estate, of the quality and amount of his 
debts, and that the sum of $4,000, received by 
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William B. Howell, and the interest on it, 
may be declared a debt by specialty, and pay- 
able as sucli by the defendant That he may 
be decreed to invest the same in good land 
security, and that if there should be a defi- 
ciency of personal estate, the defendant 
may apply to the orphans' court to sell the 
real estate, and to invest the same in his own 
name and that of some other person' to be ap- 
pointed by the court That he may account; 
and for general relief. 

The answer admits all the allegations of the 
bin, and annexes a statement of the intes- 
tate's real and personal estate, and of his 
debts, which exceed the amount of the per- 
sonal assets. It alleges that the creditors 
deny that the plaintiffs are specialty cred- 
itors, and asks that the other creditors may 
be made parties, that the com-t may decide 
between them and the plaintiffs; that the de- 
fendant declines acceptuig the trust, and has 
no objection to the appointment of another 
trustee. [Decree for complainants.] 

On the part of plaintiff it was contended, 
1, That the ?4,000 received by the intestate, 
and not invested according to the terms of 
the trust, with the interest due upon it, is a 
debt due by specialty, the deed amounting to 
an agreement by the intestate to invest it 
in good landed security, and that agreement 
being under his hand and seal. Cases cited, 
1 Bin. 254; 2 Mod. 91; 1 Lev. 47; 6 Yin. 
Abr. p. 378, pi. 7, 377; HiU v. Carr, 1 Ch. 
Cas. 294; 1 Att. 88; 17 Ves. 485; 19 Ves. 
638; IP. Wms. 130. 2. That it was not nec- 
essax-y to make the other creditors of the in- 
testate parties. Peacock v. Monk, 1 Ves. Sr. 
131; Newland v. Champion, Id. 106; Johns. 
Eng. Ch. 437. 

For the defendant it was insisted, that the 
execution of the deed amounted to no more 
than an acceptance of the trust, and that 
the defendant having entered into no ex- 
press covenant or agreement to invest the 
money when paid off in other security,, his 
failure to do so was a mere breach of trust, 
which creates no more than a simple contract 
debt 2 Mod. Ch. Pr. 123; Vernon v. Vaw- 
dry, 2 Atk. 119; Barnard, 280; Cox v. Bate- 
man, 2 Ves. Sr. 19; Cas. t. Talb. 109; Bart- 
lett V. Hodgson, 1 Durn. & E. [Term R.] 
42. Upon the second point, he insisted that 
the simple contract creditors had important 
interests to defend against the plaintiffs, 
who claimed to be specialty creditors, and 
therefore ought to be heard. 

Mr. Binney, for plaintiff. 
Mr. Chauncey, for defendant 

WASBDENGTON, Ch'cuit Justice, delivered 
the opinion of the coxurt 

The question which arises out of the merits 
of this case is, whether the ?4,000 received 
by the intestate, and not invested by him in 
good land secm'ity, be a debt due by specialty 
or not? That it is not a debt of this dignity, 
is contended for by. the defendant's counsel. 



upon the groxmd that the deed of settlement 
contains no substantive agreement or cove- 
nant on the part of the intestate, the trustee, 
to make such an investment or indeed to 
perform any act whatever; and consequently, 
that his failure to make it was a mere breach 
of trust, which creates only a simple con- 
tract debt. But this argument seems to the 
court to be opposed, not only to many adjudg- 
ed cases, but by a weE established principle 
of law; which is, that any words will be ef- 
fectual to create a covenant which show 
the concurrence of the parties to the perform- 
ance of a future act In Bae. Abr. tit "Cove- 
nant," A, it is laid down as a general prin- 
cipal of law, that wherever the intent of the 
parties can be collected out of a deed for the 
doing or not doing a particular thing, cove- 
nant will lie. The cases which exemplify the 
principle are numerous, of which a few only 
need be stated. In a lease for years, upon 
condition that the lessee shall keep and leave 
the houses at the end of the term in as good 
plight as he fotmd them, if he does not leave 
them in such repair at the end of the term,, 
an action of covenant will lie. So the words 
"and the lessee shall repair and leave the 
houses sufficiently repaired," amoimt to a 
covenant by the lessee to do those acts, not 
because there is any express covenant in 
terms, but because it is the clear agreement 
and understanding of the parties that they 
shoidd be performed. The case of Lord 
Montfort V. Lord Cadogan, 17 Ves. 485, and 
19 Ves. 638, was that of a settlement of a 
renewable lease upon an intended marriage, 
in trust for Lord Montfort until the mar- 
riage, and afterwards that the trustee should 
pay the fines of renewing, and, subject there- 
to, in trust for the husband, and after his 
death, for the wife, &c. The coui't decreed 
that the trustees, not having renewed, as they 
might and ought to have done, were liable 
as for a breach of trust, although there was no 
express covenant by them to do so, nor had 
they executed the deed; yet in eqtiity, they 
had undertaken to execute the trust as much 
as if they had executed it It is observable, 
that in none of the above cases is there any 
substantive agi*eeraent by the party charged 
to do any act whatever. The decisions pro- 
ceed no doubt upon the ground that, from the 
whole scope and design of the agreement, it 
was the intention of the parties that certain 
acts should be performed by the person 
sought to be charged, which amounted to an 
implied agreement on his part to perform 
them, and this agreement, being under his 
hand and seal, it amounted to a covenant, 
for which that action would lie. The case of 
Gifford V. Mauley, Cas. t. Talb. 108, is an- 
other very strong authority on this subject 
which ought not to be overlooked. Fomr hun- 
dred pounds were vested in two trustees, A 
and B, to be put out at interest, and the in- 
terest to be paid to the husband and wife 
dxn'ing their lives, and after the death of 
either, then to be paid to their sm'vivor, &c.; 
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and it was agreed that neither of the trustees 
should be answerable for the acts of the 
other. A, alone, received the money, for 
which he gave a receipt, and, by writing un- 
der his hand and seal, declared that B had 
received no part of the money, but that he 
had received the whole. A never invested the 
money, and died insolvent It was decided 
that the trust deed created a contract that the 
trustees should lay out the money, and that 
one should not be answerable for the other, 
and that as A had, by a paper under his hand 
and seal, acknowledged that he received the 
money, he is answerable; and not having laid 
it out as he was bound to do by the agree- 
ment, he had broken his covenant. 

Now, here, there was no express covenant 
or stiptdation whatever in the deed of settle- 
ment, or in the receipt given by the trustee 
who received the money, to put the same out 
at interest, or to pay the same to the cestui 
que ti'usts. But the whole design of the set- 
tlement was that these acts should be per- 
formed, and the persons to perform them 
could be no other than the trustees. This case 
is not only an authority to establish the princi- 
ple upon which this part of the case rasts, 
but another equally material to be decided 
in this case, which is. that wherever the par- 
ties have agreed, either expressly or by im- 
plication and construction of law, to do a 
particular act, if the instrument be under the 
hand and seal of the one who is sought to 
be charged, an action of covenant will lie 
against him at law, as upon a specialty; and 
that equity treat such agreements as special- 
ties when an application is made for a spe- 
cific execution of them. 

This case establishes another point, and 
the only remaining one involved in this cause; 
which is, that the money so received by the 
trustee, and not invested as he was bound 
to do by the deed of settlement, was a spe- 
cialty debt, "there being," in the language 
of the com-t, "no other definition of such a 
deed but that it is imder seal." The cases 
of Cross V. Northey, 6 Yin. Abr. p. 378, pi. 7, 
Benson v. Benson, 1 P. Wms. 130, and Prim- 
rose V. Bromley, 1 Atk. 89, are all full to 
this point. But the case upon which we 
chiefly rely is that of Frazer v. Tunis, 1 
Bin. 254, because it gives us the opinion of 
the supreme court of this state, npon the 
construction of the terms, "debts due by 
specialties" as used in the act of assembly; 
and decides, that a claim against an intes- 
tate's estate for damages for the breach of 
articles of agreement nnder seal, is a debt 
"by specialty, within the meaning of the act. 
As to the position of the defendant's counsel, 
that a breach of trust is but a simple con- 
tract debt, and can only fall on the personal 
estate of the trustee, it is unquestionably 
true in all cases where the ti-ustee is not 
otherwise bound to execute the trusts in 
the deed than by a parol acceptance of the 
trust, or by acts done imder it, proving such 
acceptance. This must generally be the case 



in the numerous instances of trusts created 
by last wills, and in others where, being 
created by deed, the same is not under the 
hand and seal of the ti-ustee. The cases 
cited by the defendant's comisel— Vernon v, 
Yawdrey, 2 Atk. 119; Cox v. Bateman, 2 
Yes. Sr. 19; 2 Mad. 132— go no fm-ther than 
this, as in none of them does it appear that 
the trustee executed the deed nnder his hand 
and seal. 

It only remains to test the case, now under 
consideration, by the principles and decisions 
which have bean stated. The deed of settle- 
ment recites the intended marriage between 
the plaintiffs, and an agreement that the 
two bonds and mortgages, for $4,000 and 
$2,400, should be settled upon the trusts 
stated in the deed— that is to say, upon trust 
that the trustee shall keep the said sums of 
money out at interest upon the aforesaid 
secmrities, and in case they should be paid 
off, then that he shall keep or place them 
(words which the obvions sense of the in- 
strument requires to be supplied) upon other 
good and sufficient land security, and shall 
receive the interest as it shall become due, 
and pay the same over to the sole use of the 
female plaintiff. That the intention of all 
the parties was that the trustee should in- 
vest the abovef sums when paid off, in other 
good land security, and should receive and 
pay over the interest to the cestui que trust, 
is unquestionable; nor could it have been 
made more apparent, if he had, by a separate 
clause, covenanted expressly to do it. The 
instrument declares that he shall perform 
those acts, and by affixing his hand and 
seal to the instniment, he agreed under that 
solemnity to do them. How is it possible 
to distinguish this case from the one before 
referred to of a lease for years, and that 
the lessee shall repair and leave the build- 
ings sufficiently repaired, or upon condition 
that the lessee shall repair, &c.? In the 
case of Lord Montfort v. Lord Cadogan, the 
words are that the trustee should pay the 
fines of renewing, which are equivalent, and 
no more than equivalent to the correspond- 
ing expressions in this deed. How much 
stronger is this than the case of (Jifford v. 
Manley, where the expressions are, "that 
the money was to be put out to interest, 
and the interest to be paid to the husband 
and wife;" which merely describe the ob- 
ject and design of the settlement. The 
subsequent receipt and acknowledgment of 
the trustee import no agi-eement whatever, 
express or implied; but, being coupled with 
the deed of settlement, they give to the deed 
the dignity of a specialty. We are upon the 
whole clearly of opinion that the ?4,000, and 
the interest due upon it, must be considered 
as a debt due by specialty from the intestate. 

The remaining question is. whether the 
other creditors of the intestate need be made 
parties defendant to the suit? We think 
they need not, and that it would have been 
improper to have made them parties. The 
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administrator is a trustee, Avhose office and 
duty it is to defend the estate of the intestate 
for the "benefit of the creditors and legatees. 
For this pui'pose he so far represents them, 
that they are bound by any judgment or de- 
cree against him, which, by affecting the 
assets, may afiEect their interests. This is 
clearly the general rule: to which, under par- 
ticular circumstances; as in cases of collu- 
sion with the executor, or administrator; 
there may be exceptions; but this is not such 
a case. In the case of Peacock t. Monk, 1 
Ves. Sr. 127, it was admitted by the coimsel, 
who objected to the want of parties, that, 
generally speaking, on a demand against an 
executor, it is not necessary to bring the 
creditors before the court, the executor be- 
ing the proper person to defend; but they 
endeavoured to make an exception in that 
case, on the ground that the demand was 
out of a specific thing, and not out of assets, 
and that the executor, being one of the con- 
tractors, might be partial. But the objection 
was, even in that case, overruled, upon the 
principle before mentioned. The same doc- 
trine is laid down in the case of Newland v. 
Champion, Id. 108, and in the ca?e of Wiser 
V. Blachly, 2 Johns. Oh. 488. See, also, 2 
Madd, Ch. Pr. 152, in which it is laid down, 
as a general rule, that the creditors cannot 
be made parties defendants." We are there- 
fore of opinion that this objection cannot be 
maintained. 



Case "No. S,SSO. 

BtniTON V. VABNUM. 

[2 Cranch, 0. C. 524.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 

Justice of the Peace— Jdrisotction. 

A creditor cannot, without the consent of the 
debtor, relinquish part of his daim so as to 
bring it within the jurisdiction of a justice of the 
peace. 
[Cited in Hellrigle v. Dulany, Case No. 6,343.] 
[See Porter v. Rapine, Case No. 11,288; Oaze- 
nove V. Darrel, Id. 2,539; Maddos v. Stew- 
art, Id. 8,934.] 

Appeal from a justice of the peace. 

The balance of the account upon which 
the justice issued his warrant was ?68, 
which figures had been erased and altered 
to ?30; but the account still showed that the 
real balance was §68. The defendant, be- 
fore the justice, objected to his jurisdiction; 
but, the plaintiff having afterwards given up 
the difference, (?18,) the justice gave judg- 
ment for $50, with interest from the date of 
the judgment till paid. 

THE GOUIIT (nem. com.) decided, that 
the justice had not jurisdiction, and that the 
plaintiff could not give it in that way with- 
out the consent of the defendant to the 
credit > 

* [Eeported by Hon. William Cranch, Chief 
Judge.] 
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BTTSCH (THOMPSON v.). See Case No. 13,- 
944. 



Case I^o. S,S21. 

In re BTJSE. 
[3 N. B. R. 215 (Quarto, 52).] * 
District Court, B. D. Missouri. 1870. 
Baxkkcptcy— Rights of Lien Ckeditor. 
A lien creditor cannot he rectuired to surren- 
der until his liability or debt is discharged. 

In bankruptcy. Scheele was served with 
a rule to show cause why he should not 
deliver to assignee two horses belonging to 
the banki'upt, or pay the value of the same. 
On return of the rule it appeared that 
Scheele had purchased of the banlirupt two 
horses, for which he paid three hundred and 
fifty dollars cash, and that at request of 
Buse he became security in an appeal from 
a judgment rendered by a justice of the 
peace for two hundi-ed dollars, and that the 
bankrupt -had deposited with him two htm- 
dred dollars, to indemnify him against his 
liability as a security in the appeal bond, 
and that the suit was still pending on the 
appeal. 

PER CURIAM. It appears that the horses 
were sold and piu'chased in good faith before 
the commencement of the proceedings in 
bankruptcy, and paid for in cash. For the 
two hundred dollars deposited with Scheele 
to indemnify him as a security in the appeal; 
as the suit is still pending, and the security 
may be called upon to pay the debt, this 
proceeding is premature; for, until his lia- 
bility is determined, the creditor may retain 
the pledge. Rule discharged. 



Case ISTo. S,SS3. 

In re BUSH. 

[6 N. B. R. 179;' 6 West Jur. 274.] 

District Court, N. D. New York. Feb. 6, 1872. 

Baxkudptct— Natcee or the Proceeding— Who 
MAY Apply to Annul the Adjudication — ^No- 
tice TO Bankrupt. 

1. The application of creditors other than the 
petitioning creditor in a bankruptcy proceeding 
for an order annulling the adjudication on the 
ground that there was an agreement of com- 
promise preceding the. commencement of bank- 
ruptcy proceedings to which agreement the pe- 
titioning creditor was a party, must be denied. 

[Cited in Re Bergeron, Case No. 1,342.] 

2. The proceeding by a petitioning creditor to 
force his debtor into bankruptcy is a proceed- 
ing inter partes like an ordinary action at law 
or suit in ecLuity, and until the adjudication is 
had, tiiey are the only parties. No outside 
creditor has a right to resist the adjudication or 
to ask that it be annulled. 

[Cited in Re Mendelsohn, Case No. 9,420; 
In re Donnelly, 5 Fed. 785.] 

* [Reprinted by permission.] 
' [Reprinted from 6 N. B. R. 179, by permis- 
sion.] 
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3. Want of notice to a bankrupt is a formal 
objection well taken — as the bankrupt has an 
interest in the continuance of proceedings which 
may result in his discharge. If assignments of 
policies of insurance belonging to a bankrupt 
prior to Ms adjudication, are valid, they can be 
maintained as against the assignee, to be ai>- 
pointed in bankruptcy proceedings, and if they 
are not legal and binding, they should not be 
made so as against non-assenting creditors by 
the dismissal of proceedings after the expiration 
of the time allowed to dissenting creditors to 
commence proceedings in order to avoid a prefer- 
ence has elapsed. 

[In bankruptcy. Motions by Claflin & Co. 
and by Paton & Co. to annul an adjudication 
in bankruptcy as to L. Bush. Motions de- 
nied.] 

George Gorbam, for Claflin & Co. and 
Paton & Co. 

Audley W. Gazzam and George Wads- 
worth, for petitioning creditor. 

HALL, District Judge. This is an appli- 
cation by the firms of Claflin & Co. and Paton 
& Co. of New York, for an order annulling 
the adjudication of bankruptcy made in this 
case on the sixth day of June, eighteen hun- 
dred and seventy-one, upon the petition of 
Henry Dickinson, a creditor of the bank- 
rupt, which petition was filed on the first 
day of May, eighteen hundred and seventy- 
one. Notice of the application has not been 
served upon the bankrupt, and the attorney 
of the petitioning creditor who had been 
served with notice and appeared to oppose 
the application, objected on the hearing that 
notice should have been given to the bankrupt 
as weU as to the petitioning creditor. The 
ground on which this application is urged is, 
that in December, eighteen h.tindred and sev- 
enty, "nearly all the creditors" of the bank- 
rupt, including Hem-y Dickinson, the peti- 
tioning creditor, signed an agreement of 
which the following is a copy, viz.: "We 
the undersigned, creditors of L. Bush, of 
Elmira, New York, for and in consideration 
of one dollar to each of us in hand paid, the 
receipt of which is hereby acknowledged, 
and in further consideration of the assign- 
ment of L. Bush to J. Ai-not, Jr., of Elmira, 
New York, for the benefit of his creditors, of 
the policies of insurance amoimting to nine 
thousand five hundred dollars, due him by 
reason of loss he sustained by fire, agree 
hereby to accept in fuU satisfaction of oiu* 
respective claims set opposite to our signa- 
tures, forty per cent, payable in cash as soon 
as this agi-eement is completed, and the 
amount realized from the policies, the sur- 
plus remaining after this agreement is com- 
plied with, to revert back to the said L. 
Bush;" and that by an agreement with the 
bankrupt, and with the knowledge and as- 
sent of tiie said Henry Dickinson, the peti- 
tioning creditor and all the otlier creditors of 
said Bush, (except some whose debts in the 
aggregate did not amount to two hundred 
and fifty dollars), the said policies of in- 
surance were assigned to Claflin & Co. and 



Paton & Co., to be held and prosecuted xmder 
and pursuant to said agreement for the bene- 
fit of the creditors of the bankrupt, and that 
they had commenced suits on said policies 
and incurred expenses in the prosecution 
thereof. The papers used on the motion 
leave it doubtful whether the assignment of 
the insmrance policies was for the benefit of 
aU the creditors of the bankrupt or for the 
benefit of those only who should execute the 
agreement. 

The application must be denied. The for- 
mal objection to the want of notice to the 
bankrupt is well taken, as he has an interest 
in the continuance of proceedings which may 
result in his fijial discharge, and the objec- 
tion that Claflin & Co., and Paton & Co., as 
outside creditors cannot be heard upon a mo- 
tion to set aside or annul the adjudication is 
also well taken. The proceeding by a pe- 
titioning creditor to force his debtor into 
bankruptcy is a proceeding inter partes hke 
an ordinary action at law or suit in eqiiity, 
and until the adjudication is had they are 
the only parties. No outside creditor has a 
right to resist the adjudication or to ask 
that it be annulled. In re Boston, H. & B. 
R. Co. [Case No. 1,079]; Hobson v. Markson, 
[Id. 6,555]. If the assignments tmder which 
Claflin & Co., and Paton & Co., have been 
acting are valfd and binding, they can be 
maintained as against the assignee to be ap- 
pointed in these proceedings, and if they are 
not legal and binding they should not be 
made so as against the creditors of the bank- 
rupt who have never assented to them, by 
the dismissal of these proceedings after the 
time allowed to dissenting creditors to com- 
mence proceedings in order to avoid a pref- 
erence has elapsed. The motion must be 
denied with costs. 



Case No. S,SS3. 

BUSH V. The AJ.ONZO. . 

[2 Cliff. 548.]^ 

Circuit Court, D. Maine. April Term, 1866.' 

Seames — Ckuel Treatment — Leaving Vessel — 
Right to Wages — Appeal — Who will be 
Heard ox. 

1. Where a mariner who had shipped for a 
specified voyage, was cruelly treated and beaten 
and threatened, in repeated instances, by the 
master, and in consequence, through fear, left 
the vessel at a port before the voyage was end- 
ed, held, that he was justified in so doing, and 
that the voyage, as to his contract, was ended, 

2. An action, therefore, by the libellant for his 
wages, cannot be defeated upon the ground that 
he had not served out the voyage, but had wil- 
fully deserted. 

[See Sherwood v. Mcintosh, Case No. 12,- 
778; Magee v. The Moss, Id. 8,944; Bice 
V. The Polly and Kitty, Id. 11,754; Knowl- 
ton V. Boss. Id. 7,901.] 

3. A party not appealing from the decision of 
the district court can, in this court, only be 



^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
=■ [Affirming The Alonzo, Case No. 258.1 
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heard in support of the decree of the court be- 
low. 
[Cited in The Maria Martin v. Northern 
Transp. Co., 12 Wall. (79 U. S.) 41; The 
Maggie P., 25 Fed. 206; Shaw v. Folsom, 
40 Fed. 512.] 

[Appeal from the district court of the 
United States for the district of Maine. 

[In admiralty. Libel by William Busb 
against the schooner AJonzo for wages. There 
was a decree for libellant in the district 
court (The Alonzo, Case No. 25S), and the 
claimant, Thomas Hagget, appealed. Af- 
fii'med.] 

On the 8th of December, 1864, the libel- 
lant shipped as cook and steward on board 
the schooner Alonzo, for a voyage to Nas- 
sau, thence to a port or ports in the West 
Indies, North or South America, the United 
States, or any ports or places wherever 
freight and employment might be found, but 
finally to a port of discharge in the British 
provinces, not exceeding twelve months. The 
vessel proceeded to Havana, thence to Tam- 
pico, thence back to Havana in ballast, and 
there having taken in a cargo of sugars, 
sailed for the port of Portland in this dis- 
trict, arriving on the 10th of July, 1865, and 
was discharging cargo when the libel was 
filed. The Ubel charged that the libeUant 
was cruelly treated and kicked by the master 
without justifiable cause, and from malice, 
hatred, and revenge; that the treatment was 
such that he could no longer remain on the 
vessel for fear of his life; that on the lOua 
of July, 1865, the master ordered him to 
leave the ship, threatened to till him if he 
did not, and on the 14th of the same month 
discharged him from duty. These charges 
were denied in the answer, and the follow- 
ing defences set up: That the voyage was 
not ended; that libellant was incompetent, 
negligent, and wasteful in the performance 
of his duty; that the master found it nec- 
essary to disrate him; that he did not earn 
his board either before or after he was dis- 
rated; and that he wilfully deserted the 
vessel without justifiable cause. In the dis- 
tinct coTurt a decree was entered for the 
libellant, for ?88.7o, with costs. [Case No. 
258.] 

G. F. Talbot, for libellant 

J. H. Drummond, for respondent, cited 
Steele v. Thacher [Case No. 13,348]; U. S. 
V. Freeman [Id. 15,162]; Sherwood v. Mc- 
intosh [Id. 12,778]; Ward v. Ames, 9 Johns. 
138; Knowlton v. Boss [Case No. 7,901]; 
Magee v. The JIoss [Id. 8,944]; Abb. Shipp. 
644; Turner's Case [Case No. 14,248]. 

CLIFFORD, Circuit Justice. The princi- 
pal questions presented for decision are 
questions of fact, as is obvious from the 
analysis given of the libel and answer. Li- 
bellant alleges that he was discharged by 
the master, and, if so, then he is entitled 
to recover the balance, if any, due him for 
his wages. Respondent denies that propo- 
4FED.CAS. — 56 



sition, and alleges that the libellant desertecP 
without any justifiable cause; and if that 
is true, then it Js clear that the libellant is; 
not entitled to recover anything. These op- 
posite theories cannot both be true, and it i^ 
necessary to examine the testimony to de- 
termine which is correct Legal discharge,, 
however, is not the only gi'ound of clainB 
set up by the libeUant. He claims to re- 
cover on that ground, but he also claims 
that he is entitled to recover, even if the 
court finds that he voluntarily left the ship,, 
because, as he alleges, he was repeatedlr 
punished by the master from hatred, malice,, 
and revenge, and without any justifiable- 
cause; that he was so cruelly beaten and 
kicked by the master during his service om 
the schooner that he was rendered helpless 
for a time, and that he was justified in leav- 
ing the ship because his life was in danger. 
Considering the case a clear one, I shall not 
enter into any extended examination of the- 
evidence. Parties must be content witlt 
brief explanations as to the conclusions of 
the court in matters of fact as they cannot 
be benefited by extended argument The 
proofs do not warrant the conclusion that 
the libellant was technically discharged, but 
they do show that he was cruelly beaten 
and kicked by the master during the voy- 
age without any justifiable cause, and that 
he left the ship for fear of further wanton 
injury from the master, and that he had: 
reasonable grounds for his fears. TTiose- 
grounds were the repeated punishments he- 
had received fr.om the master during the- 
voyage without justifiable cause, and the- 
threats of the master after the schooner 
arrived on this coast. The statement of li- 
bellant is, that the master, on the 10th or 
July, 1865, said to him that he had a good' 
mind to break his bones or knock him over- 
board, and that he would kiU him if he did 
not leave the ship when she aiTived in port. 
Under that threat he left the ship; and I 
am clearly of the opinion that he was jus- 
tified in leaving. Suffice it to say, without 
repe?iting the testimony, the threats as 
stated are satisfactorily proved, and there is- 
no reason to doubt that the previous cruel" 
treatment and his threats combined induced: 
the seaman to leave as alleged in the libel.. 
Being justified in leaving the ship, the voy- 
age as to his contract is ended, and his^ 
rights are the same as if he had been tech- 
nically discharged. Emerson v. Howland' 
[Case No. 4,441]; The Exeter, 2 0. Rob. 
Adm. 261; The Rovena [Case No. 12,090]; 
The Cadmus v. Matthews [Id. 2,282]. 

Repeated acts of cruelty and oppression 
on the part of the master, especially if ac- 
companied by threats of death or enormous- 
bodily harm, wiU justify a seaman in leav- 
ing the ship before the voyage is ended. 
Steele v. Thacher [Case No. 13,348]; Sher- 
wood V. Mcintosh [Id. 12,778]. Evidently,, 
therefore, the suit cannot be defeated upon 
the ground that the voyage was not ended. 
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nor upon the ground that the libellant wil- 
fuUy deserted the ship. The charges of in- 
capacity, negligence, and wastefulness are 
not satisfactorily proved. On the conti-ary, 
I am of the opinion that if he reaUy was 
discharged as alleged, that he was improp- 
erly discharged, and that lie was entitled to 
the wages for which he conti-acted in the 
shipping articles. Whether nominally dis- 
rated or not, lie was still more or less em- 
ployed as cook and steward, and is entitled 
to his wages. Appellee insists that lie is 
entitled to a gi-eater sum than was allowed 
by the disb-ict court, but he did not appeal 
from tbe decree, and cannot be heard except 
in support of it. Airey v. Merrill [Id. 115]; 
Allen V. Hitch [Id. 224]; Stratton v. Jarvis, 
8 Pet. [33 U. S.] 4; Canter v, American Ins. 
Co. 3 Pet. [28 U. S.] 318. 

Most of the matters of fact have been fully 
argued by the counsel on the one side and 
the other, and in deciding the cause the 
court has been greatly assisted by those ar- 
ments; but it cannot be expected that the 
opinion of the com-t will contain much more 
than the conclusion of the court upon mat- 
ters of fact. The decree of the district 
court i& affirmed, w4tli costs. 



Case No. 3,234. 

BUSH T. CRAWFORD. 

[7 N. B. B. 299; ^ 29 Leg. Int. 365; 9 Phila. 

392; 20 Pittsb. Leg. J. 65.] 

Circuit Court, B. D. Pemisylvania. Nov. 8, 

1872. 

Rights of Holdeu op Promissory Note— Of In- 

DORSER. 

1. Notes drawrn by one partner in the firm- 
name, apparently in the course of partnership 
business, without mala fide or actual knowledge 
by the holder of want of authority or intended 
misapplication, entitle the holder to their allow- 
ance against the bankrupt estate of the firm. 

[See Babcock v. Stone, Case No 701. Com- 
pare Dowling V. Exchange Bank, 145 TJ. b. 
512, 12 Sup. Ct. 928.] 

2. A., a member of a partnership, offered B. 
for indorsement his individual notes, represent- 
ing, however, that they were to be used for pur- 
poses of the firm. B. refusing to indorse the 
same, A., at B.'s suggestion, substituted the 
firm notes, which B. indorsed, and subsequently 
paid and became their holder. Held, that al- 
though it appeared that the notes, after said 
indorsement, were used by A. to pay his sepa- 
rate indebtedness, and in fraud of his co-part- 
ners, B. might recover against the firm, there 
being no evidence of bad faith or actual knowl- 
■edge by him of the intended fraud. 

Appeal from an order of tbe district court 
disallowing proof of the appellant's claims. 

[In banki-uptcy. Proof of debt by Van 
Camp Bush against the banknipt estate of 
Dunkle & Dreisbach. The register report- 
ed in favor of the validity of the claim, but 
the assignee, Josiah Crawford, excepted to 
the report, and his exception was sustained 

^ [Reprinted from 7 N. B. R. 299, by permis- 
sion.] 
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by the district court. In re Dunkle, Case No. 
4,161. The creditor appealed to the circuit 
court, and the order of the district court was 
reversed, the exceptions to the report of the 
register disallowed, and his report con- 
firmed.] 

C. E. Morgan, Jr., and Clement B. Pen- 
rose, for appellant. 

George Junkin, for appellee. 

McKENNAN, Ch:cuit Judge. The appeUant 
is the holder of negotiable paper, purporting 
to be made and issued by the banki-upt firm 
of Dunkle & Dreisbach. He made the nec- 
essary proof of bis claims before the regis- 
ter in bankruptcy, but the district court re- 
jected them, in part, because he was not a 
bona fide holder, without notice of facts af- 
fecting their validity. Dunkle & Dreisbach 
were partners in business in Philadelphia, 
succeeding McCurdy & Dunkle, both of 
whicb firms were customers of the firm of 
wbieb the appellant was a member. In Au- 
gust, 1868, Dunkle informed the appellant 
of the contemplated change in his firm by 
the retirement of McCurdy and the accession 
of Dreisbach, "and that be might -want a fa- 
vor" of bim. In December following, he 
again called upon the appellant, and asked 
his indorsement for two notes for $3,000 
eacb, drawn by himself individually. Upon 
inquiry by the appellant, he was informed 
that the notes were for McCurdy, for the 
balance of tbe stock; that tbe new firm of 
Dunkle & Dreisbach bad purchased the 
goods, and were to pay for them; that the 
notes were for this purpose, and as the rea- 
son why they were drawn in Dunkle's own 
name, that he did not know it w6uld make 
any difference in the secm-ity of the indorser. 
Upon further inquhy, and a detailed expla- 
nation of the condition of the firm of Dun- 
kle & Dreisbach, the appellant was salisfied 
of its entu-e solvency. Thereupon, and in 
pursuance of the appellant's suggestion, new 
notes were drawn in the name of the firm, 
which he indorsed and was subsequently re- 
quu-ed to take up. Instead of using these 
notes in the partuersbip business, Dunlde 
applied them to the payment of his individ- 
ual indebtedness. It is undoubted that, as 
between tbe partners themselves, this use of 
the firm credit by Dunkle was unauthor- 
ized and fraudulent; but the question is, has 
such a relation to the transaction, on the part 
of the appellant, been sbown, as wiU make 
him a holder, mala fide, of these firm notes. 
Eacb member of a partnership is the agent 
of tbe firm, and is competent to bind it in 
any transaction within the general scope of 
the partnership business. "The act of each 
partner," says Chancellor Kent (3 Comm. 40, 
41), "in transactions relating to the partner- 
ship, is considered the act of aU, and binds 
all. He can buy and sell partnership efEects, 
and make contracts in reference to the busi- 
ness of the firm, and pay and receive, and 
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draw and indorse, and accept bills and notes. 
* * * The act of one partner, thougli on 
his private account, and contrary to the pri- 
vate an-angement among themselves, will 
bind all the parties, if made without Imowl- 
edge of the arrangement, and in a matter 
which, according to the usual course of deal- 
ing, has reference to business transactions 
by the firm." The notes in question were 
executed by one of the partners in the name 
of the firm, and if they had reference to the 
business transacted by the firm, they were 
valid evidences of its indebtedness, binding 
upon it in the hands of a bona fide holder. 
It is urged that the appellant is not a bona 
fide holder, for the alleged reason that his 
conversation with Dunkle, and the form in 
which the notes were first presented to him, 
apprised him that they concerned the capi- 
tal of one partner, and were inconsistent 
with the business of the firm. The only 
knowledge of the transaction the appellant 
had was derived from the representations of 
Dunkle, and these were distinctly to the ef- 
fect that the notes were for McCurdy, for 
the balance of the stock, which the firm had 
purchased, and that the firm was to pay 
them. Now. this does not import an intima- 
tion that Dunkle desured the accommodation 
for his individual benefit, or to provide his 
share of the partnership capital; but if it 
was true, the transaction was strictly perti- 
nent to the partnership business, and either 
partner might execute negotiable paper of 
the firm to fulfill the partnership obligation. 
The only reason the appellant had to doubt 
the truth of the representation, was the fact 
that Dunkle. ia the first instance, asked his 
indorsement of his individual notes. This 
fact, taken by itself, would undoubtedly 
stamp the transaction as one in which Dun- 
Ide alone was concerned; but, followed by 
the explanations which he gave, it cannot 
be considered as indicative of an intended 
appropriation of the notes for his exclusive 
benefit. The most that can be said of it is, 
that it was admonitory to greater caution 
and further inctuiry. But this is not enough, 
even if it evinces gross negligence. There 
must be knowledge of facts impeaching the 
validity of the notes. The fault of Dunkle's 
meditated fraud must be implanted in the 
appellant's title, so that his assertion of a 
claim against the firm would necessarily sub- 
ject him to the imputation of bad faith. 
This is now the prevalent ride in England, 
as it is also in many of the courts of the 
United States, and in the supreme court of 
the tJnited States. It was fii-st applied by 
Lord Mansfield in MUler v. Race, 1 Bur- 
rows, 452; and although it was subsequently 
departed from in Gill v. Cubitt, 3 Barn. & 
O. and other cases, yet they have aU been 
overruled, and the principle announced by 
Lord Mansfield is now the undisputed law 
of England: CJrook v. Jadis, o Barn. & Adol. 
909; Backhouse v. Harrison, Id. 1098; Good- 
man V. Harvey, 4 Adol. & E. 870. It has 
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been adopted in Connecticut, in Brush v. 
Seribner, 11 Conn. 388; in Massachusetts, 
Worcester Co. Bank v, Dorchester & Milton 
Bank, 10 Cush. 488; in New York, HaU v. 
Wilson, 16 Barb. 548; and in Pamsylvania, 
Phelan v. Moss, 17 P. F. Smith [67 Pa. St] 
62, in which the leading English and Ameri- 
can cases are collected by Mr. Justice Read, 
and the rule is shown to rest upon a firm 
foundation of authority and commercial ne- 
cessity. And it has received the definitive ap- 
proval of the supreme court in Goodman v. 
Simonds, 20 How. [61 U. S.] 343. 

The notes here having been di*awn by one 
partner, in the firm-name, apparently in the 
course of partnership dealing, and without 
notice of facts from which the appellant 
was bound to infer that they were made 
without authority, or that a misapplication 
of them was contemplated, he is a bona fide 
holder of them, and is entitled to their al- 
lowance as debts against the bankrupt part- 
nership. 

The order of the disti'iet court is therefore 
reversed, the exceptions to the register's re- 
port are disallowed, and the report is con- 
firmed. 

BUSH (aiORRIS v.). See Case No. 9,828. . 
Case Wo. 2,S26. 

BUSH V. WILLIAMS et al. 

[Brunner, Col. Cas. 234; ^ Cooke, 360.] 

Circuit Court, D. Tennessee. 1813. 

Tax Sale— Owner, how Bound by 

Isx order to bind the owner by a tax sale the 

land must have been proceeded against in the 

name of the real owner, or by such a description 

as will clearly identify it. 

This was an action of ejectment for a tract 
of land lying in the county of Smith. The 
plaintiff introduced a grant from the state 
of North Carolina to William Bush, the an- 
cestor of the present lessors, for the land 
now in controversy, and proved that the 
defendants were in possession at the time 
of the service of the declaration in eject- 
ment. The defendants claimed the land un- 
der a sale for the revenue tax, to John C. 
Hamilton, by the order of the county com-t 
of Smith. The record stated that at the 
June term, 1806, William Douglass, late 
sheriff and collector of the revenue tax for 
the year 1803, reported to that court that 
there were two thousand five hundred and 
sixty acres of land belonging to William 
Bush's heirs, upon which the tax of 1803 
had not been paid, and that there was no 
goods or chattels out of which he could make 
the amount The court thereupon ordered 
that the land should be advertised, once in 
the Gazette of the. public printer, and twice 
in the Gazette published in the district 

^ [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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where the land lay; and the record furtTier 
showed that publication was accordingly 
made. 

Grundy and Cooke, for plaintiffs, ai'gued 
that the record ought not to be received as 
evidence: First, because the heirs of Wil- 
liam Bush were not named in the proceed- 
ings, nor was any description given of the 
land to supply that defect; second, because 
the report to the coimty eoiurt of Smith was 
made by the late sheriff and collector, where- 
as it ought to have been made by the one 
in office at the time the report was made; 
and, third, because the record showed that 
publication had been made in the Gazette 
of the public printer but once, when the law 
requires that it should be made twice. 

Haywood and Whiteside argued for de- 
fendants that there was no necessity to name 
the heirs. The tax is a lien upon the land, 
and the real owners of it knowing the tax 
ought to be paid, should have come forward 
and prevented the sale by a payment of 
what was due. A scire facias may issue 
against persons without naming them, nor 
otherwise referring to them, except by de- 
scription, as against the executor of A., 
without naming him. So it may issue 
against terre tenants. 5 Com. Dig. 3 L. 3. 
As to the other two objections, which refer 
only to matters which should have been 
done before the judgment was entered up, 
no serious difficulty can exist. The matter 
before the county court was that over which 
they had jurisdiction, and consequently it 
is to be pi-esumed that all the steps required 
to be taken before rendering the judgment 
were regular, and it is not competent to 
show the contrary. 

BY THE COTJE.T. In every part of the 
proceedings in this case the land has been 
described thus: "William Bush's heirs, two 
thousand five hundred and sixty acres." The 
heirs of Bush ai"e not named, nor is any de- 
scription of the land given. Before the act of 
1803 [2 Stat 229] it was necessary that all 
lands should be reported in the name of the 
true owner; but as evident inconvenience arose 
from this, in consequence of the difficulty of 
ascertaining who that was, it was provided 
by the act referred to that the report and 
proceedings need not be in the name of the 
true owner, provided such a description was 
given of the land as would enable him to 
know, upon seeing a publication of the pro- 
ceedings, that it belonged to him. The de- 
scription required by law is not given in 
this case; nor is there such a reference to 
the owner as wiU supply the defect. No 
man can be bound by proceedings to which 
he is not a party, and to make him a party 
he must be named. A scire facias against 
heirs genei'ally, without naming them, would 
not be good; at all events they would not be 
bound by the judgment upon it, unless the 
sheriff were to return scire feci, and name 



them; a return of two nihils would not an- 
swer. The same remark will apply to pro- 
ceedings against terre tenants. 2 Tidd, Pr. 
tit "Scire Facias." Upon this ground alone, 
laying the other objections aside for pres- 
ent, the court is clearly of opinion that the 
judgment condemning the land to be sold 
is absolutely void. But the court is far from 
believing that the other objections are not 
well founded. It is true that after the judg- 
ment most of the preliminary steps which 
the law requires are presumed to have been 
taken; but this presumption wholly fails if 
the record itself shows that they have not 
been taken. If the record is silent as to 
who made the report, it may be presumed 
that it was made by the proper officer; but 
if it shows clearly that it was made by a 
person having no authority to act, the case 
is materially changed. Presumption wiU 
supply the omission in one case, but in the 
other there is nothing left to presume. The 
report ought to have been made by the 
sheriff in office at the time; he was the only 
person who had a right to retm-n that the 
owner had not any goods and chattels to 
satisfy the tax; and consequently the only 
person who could legally make . the report, 
A report inade by the late sheriff is no more 
than if made by any other individual. And 
the court consider that to give the county 
court jurisdiction the report should have 
been made by a proper person; if that was 
not done the judgment is void. The same 
opinion wUl apply to the want of a legal 
publication in the Gazette of the public 
printer. 



Case 3Sro. 2,226. 

BUSBDBY V. OAjVIAO. 

[4 Wash. C. G. 296.] ^ 

Circuit Court, E, D. Pennsylvania. Oct. Term, 
1822. 

Debt Payable in Foueigx Monet — Interest — 
Law of Place. 
The defendant being indebted to tt^e plaintiff 
in a certain sum of British sterling, gave his 
bond for the amount in sterling generally, to be 
paid in Ireland, with a power of attorney to 
confess judgment in some court of Ireland. The 
debt is to be considered due in British sterling, 
but to carry Irish interest where it is payable. 

At law. This was an action on the case 
brought to recover a balance due upon a 
judgment entered in the court of exchequer 
in Ireland, upon a bond and warrant of at- 
torney to confess judgment and also the 
amount of a note of hand for £300 sterling, 



which, by a settled account between the par- 
ties, it was agreed was to be paid out of 
the proceeds of a certain copper mine, in 
which these parties and others were con- 
cerned. It was admitted that the balance 



^ [Originally published from the ilSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the Ignited States, under the 
supervision of Bichard Peters, Jr., Esq.] 



[4 Fed. Cas. page 885] 



(Case No. 2,228) BUSSARD 



of the settled account (excluding the note of 
hand), for which the bond and -warrant of at- 
torney were given, was for British sterling; 
the bond was for that amount in sterling 
generally, not mentioning whether British or 
Irish sterhng, to be paid in Ireland; and the 
power of attorney accompanying it was* to 
confess judgment in some court in Ireland, 

Mr. Condy, for plaintifE. 
Edward IngersoU, for defendant. 

THE COURT decided that the plaintifC 
could not recover the amount of the note, 
without showing that there were proceeds 
of the copper mine sufficient to discharge it; 
and gave the plaintiff leave, on his motion, 
which was not opposed, to strike from the 
declaration the count upon the note. THE 
COURT instructed the jury, in relation to 
the judgment, that it was to be considered 
as a debt due in British sterling, and being 
made payable in Ireland, the plaintife was 
entitled to six per cent on the debt, that be- 
ing the interest of that country. See the 
case of Robinson v. Bland, 2 Burrows, 1077. 



Case No. 2,S27. 

In re BUSHBY. 
[3 N. B. R. 683 (Quarto, 167);* 27 Leg. Int. 

m.] 

District Court, E. D. Pennsylvania. March 31, 
1870. 

Bansbuptot — Notice to Creditors — Duty of 

Register. 
Proper notice must be given by the assignee to 
creditors, and the register should see that this 
duty is performed. The non-performance of it 
renders the bankrupt liable to lose his right to 
a discharge. 
[Cited in Re Blaisdell, " Case No. 1,488.] 

CCn the matter of Michael N. Bushey, a 
bankrupt] 

OADWALADER, District Judge. The 
clerk has shown to me a letter from the as- 
signee, which may be filed among the papers 
of the case. The court of bankruptcy, for all 
purposes of the auditing, settlement, and ad- 
Jom-nment of assignee's accounts, unaer the 
27th and 28th sections of the act of congress, 
and of distribution under them, is held pro- 
visionally by the register, whose acts are, of 
com'se, subject to exception. FuU opportuni- 
ty for exception at the public meeting, or an 
adjourned session of such meeting, should be 
afforded to all parties interested. The as- 
signee should see that proper special notice 
be given to creditors who have, and to those 
that may not have previously proved their 
debts; and the register should see that this 
moral and legal duty of the assignee has not 
been neglected. A bankrupt who allows 
omissions to occur in these respects may, 
through neglect of his duty to creditors, lose 

* [Reprinted from 3 N. B. R. 683 (Quarto, 
167), by permission.] 



the right to a discharge. After all due pre- 
cautions have been thus adopted, exceptions 
must be taken before the register, and certi- 
fied by him to the court with his report Ex- 
ceptions, unless upon special cause shown, 
are not afterwards received by the court. If 
no exception is certified, the acts of the regis- 
ter are, in themselves, acts of the coiirt, with- 
out any formal judgment of confirmation. 
Such a judgment could never be advisedly 
made here. In aU cases, under this head, 
the register will so report as to show particu- 
larly how notices and opportunity for excep- 
tion have been given. 



BUSHNELL (HAT1?IELD v.). See Case No. 
6,211. 

BUSHONG (DU PONT v.). See Case No. 4,- 
184. 

BUSSARD (BANK OP THE UNITED 
STATES v.). See Case No. 911. 



Case Wo. S,S28. 

BUSSARD V- CATALINO. 

[2 Cranch, 0. C. 421.] * 

Circuit Court, District of Columbia. Oct. 
Term, 1823. 

Depositions — Notice op Taking — Certificate 
OP Magistrate — Form — Caption — Witness 
Pees. 

1. In taking a deposition under the act of 
congress it is not necessary that the notice to 
the opposite party should require him "to put 
interrogatories if he should think fit;" nor that 
the magistrate should certify that the witness 
was sworn to testify the whole truth "in the 
matter in controversy;" nor that the testimony, 
if reduced to writing by the witness, was so re- 
duced to writing in the presence of the magis- 
trate. 

2. Nor will a deposition be rejected on ac- 
count of the evidently accidental omission of a 
word in the magistrate's certificate of the cap- 
tion. 

[See note to Case No, 2,088.] 

3. The attendance of only three witnesses to 
any one fact, will be allowed to be taxed against 
the opposite party, unless the court shall be sat- 
isfied by affidavit, that the party who summoned 
them had good reason to believe that their tes- 
timony would be necessary to support the issue 
or issues on his part. 

[Cited in Young v. Merchants' Ins. Co., 29 
Fed. 275.] 

At law. Assumpsit [by Daniel Bussard 
against Salvadore Catalino] for money let, 
&c. 

Mr. J. Dunlop, for the plaintiff, objected 
to the deposition of E. W. Duvall, tiken on 
the part of the defendant before Thomas 
Carberry, Esq., mayor of Washington, in the 
presence of the plaintiff: 1. Because the no- 
tice to plaintiff to attend at the time and 
place of caption, did not require him "to put 
interrogatories if he should think fit" 2. 
Because in the certificate of the caption, the 



^ [Reported by Hon. "William Cranch, Chief 
Judge.] 
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word "not" was omitted before the words 
"less than at the rate of one day for every 
twenty miles." 3. Because the magistrate 
has not certified that the witness was sworn 
to testify the whole truth "in the matter in 
controversy." 4. Because he has not certi- 
fied that the part of the testimony which 
was reduced to writing by the witness him- 
self, was so reduced in the presence of the 
magistrate. It being only certified that the 
testimony was reduced to writing by the wit- 
ness and the magistt-ate. 

THE COURT, however, overruled all these 
objections; CRANCH, Chief Judge, doubting 
as to the last, but assenting, because the 
parties had agreed to receive that part of 
the testimony which appeared to be in the 
deponent's handwriting. 

Verdict for the defendant, by assent of 
the plaintiff, without any evidence having 
been produced on either side. The defendant 
having summoned upwards of thirty witness- 
es, the plaintiff objected to their being taxed 
against him. 

THE COURT (nem. con.) directed the 
clerk not to tax more than three witnesses 
for the defendant, unless the defendant 
should satisfy the court by affidavit of the 
particular points to prove which they were 
summoned, and that they were necessary 
to his defence. Upon such affidavit being 
made, THE COURT allowed all to be taxed, 
excepting six; there having been nine sum- 
moned to one point. 
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BUSSARD (ENT\saSLE v.). See Case No. 
4,503. 

BUSSARD (HOLMES v.). See Case No. 6,- 
636. 



Case No. 2,SS9. 

BUSSARD V. WARNER, 

[2 Cranch. G. 0. 111.] ^ 

Circuit Court, District of Columbia. June 
Term. 1815. 

Bail— ijrsoLVENCY of Pkincipal — Exoneration 

OF SUEETY. 

If the principal be discharged under the in- 
solvent act before the bail be fixed, and the 
bail, being taken in execution, give a note for 
the amount of the debt, the court, upon the 
return of the execution, will, on motion, order 
the note to be given up to be cancelled. 

At law. 

Mr. Wallach, for the bail, obtained a rule 
to show cause why the note given by the 
bail, who was taken on the execution, should 
not be given up to be cancelled, on the ground 
that Warner was discharged under the in- 
solvent act before the bail was fixed. Man- 
nin V. Partridge, 14 East, 599; Donnelly v. 
Dunn, 2 Bos. & P. 45. Warner was dis- 
charged before judgment on the scire facias, 
which was more than a year ago. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Mr. Wiley and Mr. Key, for the plaintiff, 
contended that it was too late. The execu- 
tion against the bail -nas returned to this 
term satisfied; and the court could not re- 
scind its judgment upon the scire" facias 
after the term at which it was rendered had 
expired. 

THE COURT (MORSELD, Circuit Judge, 
doubting) ordered the note to be given up to 
be cancelfed. 



BUSSARD (WATERS v.). 
262. 



See Case No. 17,- 



Case No. 2,230. 

BUSSEY et al. v. HICKS et al. 

SAilB V. WAGER. 

[9 O. a. 594.] 

Circuit Court, N. D. New York. March 4, 1876. 

[9 O. G-. 594, contains the decree of perpetual 
injunction in these cases, which decree will be 
foiind at the end of tlie opinion in the next fol- 
lowing cose, No. 2,231.] 



Case No. 2,231. 

BUSSEY et al, v. WAGER et al. 

[2 Ban. & A. 229; 9 0. G. 300; 23 Pittsb. 
Leg. J. 131; Merw. Pat. Inv. 456.] ^ 

Circuit Court, N. D. New York. Jan. Term, 
1876. 

Patents — ^Infringement — Reservoir Cooking 
Stoves. 

The fourth claim of complainants' patent, con- 
strued to be for the combination due to the lo- 
cation of a reservoir in relation to a partial back 
plate, so that the front plate of the reservoir 
will form a portion of the casing of the vertical 
flues, and be directly heated by the products of 
combustion as they pass up and down the rear 
flue or flues, thus substituting the front of the 
reservoir for the portion of the hack plate omit- 
ted in the construction; and upon such inter- 
pretation held to be infringed by the defendants. 

This was a bill in equity filed [by Ezek Bus- 
sey and Charles A. McLeod] against the de- 
fendants [James Wager, E. J. Hicks, and G. 
G. Wolfe] for infringement of reissued letters 
patent No. 5,435, dated June 3, 1873 [pat- 
ent originally issued to Bussey and McLeod, 
December 5, 1865, and numbered 51,292], 
granted to complainants for improvements in 
reservoir cooking stoves. 

Esek Cowen and George Harding, for com- 
plainants. 

Samuel A. Duncan and George Gifford, for 
defendants. 

WALLACE, District Judge. The pressure 
of other duties requires me, in the disposi- 
tion of these causes, to confine myself to 
such a brief statement of my views, on the 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden. Esq., and here reprinted by per- 
mission. 23 Pittsb. Leg. J. 131, and Merw. 
Pat. Inv, 456, contain only a partial report.] 
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several questions involved, as will suffice to 
apprise the parties of my conclusions, and en- 
aWe an appellate court, perhaps more readily, 
to detect any error into "whieli I may have 
fallen. 

I. In view of the state of the art prior to 
Bussey's patent, none of the parts claimed in 
the patent are new, but Bussey effected a 
new combination which produced new and 
useful results, and not merely an aggregation 
of the results due to the independent action 
of the several parts. He combined a reservoir 
in such relation to a top plate and partial 
back plate, that the reservoir performed both 
the functions of a reservoir and of a partial 
bade plate of a stove; and this is the new re- 
sult and the only one due to the combination. 
By the combination the top plate supported 
a reservoir in place of the portion of the back 
plate omitted, but in this it performed no 
other function. In a large number of stoves, 
and from the earliest constructions, one of 
the fimctions of a top plate has been to sup- 
port water-reservoirs exposed to the heat- 
passage of the stove. In the Stewart stove 
it supported a reservoir in the rear of the 
body of the stove. Neither did the exit-pas- 
sage, by the combination, perform any new 
function. Numerous instances of its use to 
iieat reservoirs have been adduced. In the 
Stevens constmction its relation to the res- 
ervoir was precisely the same as in Bus- 
sey's. 

II. The combination involved invention 
and produced a beneficial result; that it in- 
volves invention follows from what has been 
above stated; that it produced beneficial re- 
sults is evidenced by the practical success 
of the improvement "While, obviously, by 
changing the form and proportions of a res- 
ervoir cooking-stove, thereby making a more 
atti-active article, Bussey made an improve- 
ment, in a general sense these changes were 
not patentable. But the removal or omis- 
sion of a portion of the back plate, and sup- 
plying its place with a reservoir, though it 
now seems to have been a very simple In- 
vention, substantially effected a new organ- 
ization of the stove, which at once command- 
ad the favor of dealers and manufacturers, 
and has since been very generally adopted, 
and was, I think, the fundamental idea of 
the defendants' constructions. 

m. The patent is not invalidated by any 
of the publications, patents, or constructions 
which preceded it The stoves of Stephens 
and Gessenhainer approach more nearly to 
Bussey's than any other to which reference 
is made in the proofs. In these stoves the 
reservoir is constructed in part by the rear 
plate of the stove. In. Bussey's stove, on 
the contrary, the reservoir is made to supply 
a part of tiie back plate which has been 
omitted. The difference between making a 
back plate form part of a reservoir, and mak- 
ing a reservoir to form a part of a back 
plate, is not one of words merely, but is such 
I radical difference, that Stephens found his 



contrivance repudiated by manufacturers, 
and discarded. Gessenhainer seems to have 
no existence except in the patent office, while 
Bussey has met the demands of the ti*ade 
and has evidently been fully appreciated by 
the defendants in these actions. 

rv. Several of the claims in the patent can- 
not be sustained. The first claim is an illus- 
tration—the top plate of a cooking-stove ex- 
tended beyond the rear flues thereof, and 
provided with a boiler, as and for the pm:- 
pose desci'ibed— and is a claim for that of 
which Bussey was not the inventor. It is- 
specifically anticipated by the top plate of 
Stewart. I do not deem it necessary to dis- 
cuss the other untenable claims. 

V. The invention is sufficiently described in 
the fourth claim of the patent. Fairly inter- 
preted and giving force to the words "as and 
for the purposes described," it covers the 
combination due to the location of a reser- 
voir in relation to a partial back plate, so that 
the front plate of the reservoir will form a 
portion of the casing of the vertical flues and 
be directly heated by the products of com- 
bustion as they pass up and down the rear 
flue or flues, thus substituting the front of the 
reservoir for the portion of the back plate 
omitted in the construction. This substitu- 
tion is effected, in part, by inserting the res- 
ervoir in an extended top plate. In this con- 
nection I am constrained to say that it is 
only by giving force to the doctrine that a 
liberal construction should be accorded to 
patents, so, if possible, to secure to an in- 
ventor what is really his invention, that I am 
able to adjudge any of the claims good. 
"Were it not that the description and draw- 
ings in the original patent quite satisfactorily 
disclose the real invention of Bussey, while 
the claim therein is defective in. statement, I 
should be strongly inclined to believe that 
the reissue was framed with such multitudi- 
nous and obscmrely worded claims, rather for 
the purpose of deceiving the public than for 
that of securing what was fairly his. I am 
the more convinced these claims were not 
framed with a dishonest intent because they 
are so inaccm-ately expressed that the veal 
invention, which it seems might have been 
stated in very simple terms, can only with 
difficulty be protected by them. 

VI. The Wager construction is an infringe- 
ment of the fourth claim; the appropriation 
of the invention is none the less apparent be- 
cause the reservoir is almost entirely in- 
cased in another reservoir connected with the 
top plate by a mechanical equivalent by the 
projected top plate of the complainants. 

Vn. "With considerable doubt I have ar- 
rived at the conclusion that the Hicks «& 
Wolfe consti'uction is an infringement of the 
fom'th claim of the patent. By the reservoir 
in their stove the flues are not rendered as 
near as possible air-tight There is a plausi- 
bility in the theory that the flues open into 
a chamber svirrounding the reservoir, and 
that the reservoir is thereby, to some extent. 
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lieated by indirect circulation. Evidently the 
flues art* inclosed sufficiently so tliat th.e draft 
of the stove is not disturbed. And clearly 
the reservoir is heated by the products of 
•combustion as they pass up and down the 
rear flues, and in view of the evidence that it 
has been found expedient to pai'tially incase 
the flues of the Bussey stove, because the res- 
ervoirs are overheated, it is difficult to be- 
lieve that any purpose is subserved by ob- 
taining an indirect circulation around the 
boiler, except that of colorable departure 
:from complainants' combination. 

VIII. Inasmuch as complainants have filed 
no disclaimer, and many of the chxims in 
their patents are void, they are not to re- 
-cover costs. 

[The following final proceedings ^veve had 
in this case, as reported in 9 O. G. 594:] 

The President of the United States of Amer- 
ica, to E. J. Hicks and G. G. AVolfe, and 
to their agents, servants, counsellors, at- 
torneys, and solicitors, and each and every 
of them, greeting: 

■^Tiereas, it has been represented to us, in 
our circuit court in equity for the northern 
district of New York, on the parts of Esek 
Bussey and Charles A. SIcLeod, complain- 
ants, that said complainants have lately ex- 
hibited their bill of complaint in our said cir- 
cuit com't for the northern district of New 
York against you, the said E. X Hides and 
<J. G. Wolfe, to be relieved touching the mat- 
ters therein complained of, in which bill it 
as stated, among other things, that you are 
■^combining and confederating with others to 
injiure the said complainants touching the 
jnatters set foi-th in the said bill, and that 
.3'our actings and designs in the premises are 
'Contrary to equity and good conscience. We, 
therefore, in consideration thereof, and of 
the particular matters in the said biU set 
•forth, do sti'ictly command you, the said E. 
-J. Hicks and G. G. Wolfe, and the persons 
before mentioned, and each and every one 
vOf you, imder the penalty of ten thousand 
dollars, to be levied on yom: lands, goods, 
and chattels to our use, that you do abso- 
lutely desist and refrain from making, vend- 
ing or Tising, or in any manner disposing of, 
•cooking-stoves or ranges embracing the in- 
vention or improvements described in the 
■fourth claim of the reissued letters patent 
set forth in said bill, viz.: "The arrange- 
ment of a reservoir at the rear of a stove, a 
portion of the back plate of which has been 
removed, so that the front plate of the reser- 
voir will form a part of the back plate or 
outer casing of the vertical flues of the stove, 
as and for the purpose described," until the 
further order of our said circuit court 

Witness: Hon. Morrison R. Waite, Chief 
Justice of the Supreme Court of the United 
States, at the city of Utica, N. Y., the 4th 
day of March, A. D. 1876. 

Charles Mason, Clerk. 



P. S.— A perpetual injunction was also is- 
sued in the suit against James Wager, at 
same date. 



BUSSING (GILBERT & BARKER JIAN- 
UF'G CO. v.). See Case No. 5,416. 

BUSTEED, The RICHARD. See Case No. 
11,764. 



Case l^o. 2,233. 

The BUSY. 
[2 Curt. -586.]^ 

Circuit Court, D. Rhode Island. June Term, 

1856. 

Customs Duties — Fokpeitore — Suppression op 

Evidence— Cargo not Estered os Masipest. 

1. If a claimant of property seized for a 
breach of the revenue laws, fails to produce in 
the district court, material evidence, which he 
shows no cause for having kept hack, it will 
be looked on with suspicion in this court. 

2. 'OTiere it was proved satisfactorily, that 
the master had a considerable quantity of 
cigars on board, in a voyage from a port in 
Cuba, to Providence, Rhode Island, and none 
were entered on the manifest, and no account 
given of the quantity of those purchased in 
Cuba, or their price, and the evidence was suffi- 
cient to cast the burden of proof on the claim- 
ant, under the seventy-first section of the col- 
lection act of March 2, 1799 (1 Stat. 678), it was 
held that his failure to produce evidence of what 
he bought and put on board in Cuba, was, in a 
balanced case, cause for condemnation. 

[Appeal from the district court of the 
United States for the disti-ict of Rhode 
Island.] 

In admiralty. 

Mr. Brown, Dist. Atty., for the United 
States. 
Blake & Hazard, contra. 

CURTIS, Cu^cuit Justice. This is a libel 
of information for the forfeitm-e of the brig 
Busy, for a violation of the oOth section of 
the collection act of 1799 (1 Stat. 665), by 
landing merchandise imported from Cuba, 
of four hundred dollars' value without a per- 
mit. The distiict court pronounced for the 
forfeiture [case unreported], and the claim- 
ants appealed. After an attentive perusal 
of the evidence, and a careful consideration 
of the case, I am of opinion that the decree 
of the district coui-t must be affirmed. 

I do not deem it needful to go into minute 
statements of the evidence, but I shall indi- 
cate the substantial grounds on which my 
decree rests. The brig Busy, bound from 
Mariel, in the island of Cuba, to Providence, 
in the district of Rhode Island, with a mani- 
fested cargo of molasses, arrived within the 
limits of the collection distinct of the port of 
Providence, on the ninth day of May, 1853, 
was boarded by a pilot, and under his charge 
was proceeding up the bay, when she Avas 
approached by a sail boat, on board of which 

* [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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Tvere two men and two women. The sail 
Ijoat came along-side the brig, was made 
■fast, the two men and two women went on 
Ijoard, and after remaining a short time the 
men re-entered the boat, and preceded the 
iDrig up I'o the town. The women remained on 
hoard the brig. The pilot swears that from 
•eight to ten boxes, about three feet by four, 
' were discharged from the brig into the sail 
boat, and taken away by the latter. The 
•cook of the brig testifies that some boxes, 
he is not sure of the number, were taken on 
board at Mariel; that during the passage 
he saw one of them opened— it contained 
■cigars, and the captain placed them, or part 
•of them, in a canvas bag; that he saw some 
•of these boxes put into the saU. boat. A fore- 
mast hand testifies he saw some boxes 
brought on board at Mariel. During the pas- 
sage one of them was brought on deck emp- 
ty. He broke it up for firewood, and it 
smelled as if it had contained tobacco. 
These boxes he saw put into the sail boat, 
.and he assisted in passing some of them on 
deck. He does not speak definitely of their 
size or number. There can be no rooom for 
•doubt that under the seventy-first section of 
this collection act, this evidence imposes on 
the claimants the burden of proof. Locke 
V. U. S., 7 Cranch [11 U. S.] 339; Wood v. 
IT. S., 16 Pet. [41 U. S.] 342; Clifton v. TJ. 
S., 4 How. [45 U. S.] 242; Taylor v. XT. S., 
.3 How. [44 U. S.] 197. This evidence not 
only warrants suspicion, but is enough, if 
not overcome and controlled, to require con- 
demnation, provided the value of the mer- 
chandise appears to be sufficient. 

To sustain the bm-den of proof thus cast 
upon them, the claimants have produced the 
testimony of the fii'st and second officers of 
the brig, of the four persons who came in 
the boat, and of another man who boai-ded 
the brig from another sail boat, while the 
•one first mentioned was lying along-side the 
brig. I have carefully perused this evidence, 
and after an attentive consideration of it 1 
find it is possible that it may be true; and 
j'et the positive testimony of the three wit- 
nesses for the government may also be true. 
It Is wholly of a negative character, and 
some of it is attended with circumstances 
.and accompanied by admissions, which great- 
ly deti-act from its weight The two female 
witnesses who went into the cabin on their 
arrival on board, and remained there most 
of the time, simply prove that they did not 
-observe, or did not remember any thing 
about the transshipment of boxes. The first 
officer was under arrest for being concerned 
In this offence, when he testified. The sub- 
stance of his evidence is, that he was at the 
wheel, and has no knowledge of any such 
hoxes as the government's witnesses describe. 
He also swears he knew nothing of any ci- 
gars Ijeing on board. The testimony of the 
second officer was not taken till after the. 
<iecree in the district court, and no cause is 
«hown for the delay. This is a circumstance 



which thi-ows some suspicion over the case, 
especially when it is added, that the claim- 
ants also failed to take the testimony of Tal- 
bot and Robinson, the two men who sailed 
the boat, until after the vessel had been con- 
demned in the district court. It imposes on 
the com't the duty of scrutinizing their evi- 
dence with much care, to see whether it 
gives indications wliich account for its hav- 
ing been kept back, and only reluctantly pro- 
duced when an urgent necessity was felt to 
attempt to relieve the case. Cushman v. 
Ryan [Case No. 3,515]. The second officer 
denies all knowledge of such boxes as are de- 
scribed, but admits there were cigars on 
board. To use his own expression, "there 
were cigars kicicing round there." Robin- 
son and Talbot say they saw no cigars, and 
so far as they knew, none were brouglit up 
to town by their boat. They say also, that 
they saw no boxes, taken on board the boat, 
and they saw none in the boat. But when 
the direct question is put to Robinson, Can 
you swear there were no boxes in said cuddy 
on the passage from the brig to the city? 
he answered, I cannot. I do not perceive 
how these statements can be reconciled, but 
upon the supposition that, though boxes were 
on board, they were covered from sight, so 
that these witnesses felt at liberty to declare 
they did not know boxes were there. And, 
considering their position and relation to this 
transaction, tliere is an absence of frankness 
and fulness of statemeat, and a cautious re- 
striction to positive knowledge, which leave 
their evidence open to the remark, that what 
they testis may be literally true; but that 
they were designedly ignorant, or perhaps 
designedly kept in ignorance, of facts wliich 
other witnesses Lnew. 

I do not attach much importance to the 
testimony of the person who was there with 
the other sail boat He certainly would give 
us to understand, that he was exceedingly 
vigilant; but he had no occasion to enter in- 
to any such inspection of the sail boat, or to 
remember what he saw on board, as would en- 
able him to disprove positive evidence sim- 
ply by his negative statements. Much reli- 
ance has been placed upon the size of the sail 
boat, and the impracticability of storing eight 
to ten boxes, of the size spoken of by the pilot, 
on board this boat,' without their being con- 
spicuous. If the precise size and number of 
the boxes be taken to be fixed facts, this 
would afford some grounds for such a conclu- 
sion. But no witness professes to speak with 
precision as to the size of the boxes; and 
though the pilot says he> thinks he counted 
nine boxes, he does not imdertake to speak 
with certainty respecting the number; and 
the otlier witnesses are still less positive re- 
specting either of these particulars. It is 
insisted also, that there was not room in the 
cabin to stow these boxes, and that the 
mates swear they were not there during the 
voyage. This may be so. But no witness 
says they were kept in the cabin during the 
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voyage. Whether they could have heen 
stowed in the run, tinder the cabin floor, or 
whether there was any opening in the bulk- 
head, between the cabin and the hold, does 
not appear. 

I consider the attempt made to impeach the 
general character of Holmes for ti-uth and 
veracity, not successful. It is shown that he 
had some unfriendly feelings towards the 
captain, which detracts something from the 
■weight of his evidence. The same is true 
of the pilot, who was undoubtedly induced 
to complain, by the fact that he differed with 
the captain concerning his pilotage fees. No 
previous concert between him and the other 
two witnesses is shown; nor is there any 
cause to suspect any. That the pilot should 
have made this complaint, actuated by a 
desire of revenge, with no probable cause 
to base it on, and with the knowledge that if 
false, its falsehood must be effectually ex- 
posed, is to my mind Improbable. But, in 
considering this case, I have not felt at 
liberty to rest my judgment merely on this 
comparison of the testimony. If it tested 
on this alone, the case would not be free 
from difficulty. For though there is posi- 
tive evidence of three witnesses, who must 
Ije perjured if no boxes were transshipped 
into the sail boat, and only negative evi- 
dence on the other side, yet two of the three 
positive witnesses are not free from excep- 
tion, and the negative evidence comes from 
those who might, and probably did know 
of the transshipment, if it took place. But 
the case does not depend solely on this con- 
flicting evidence. The cook swears he saw 
a box opened by the master, on the passage, 
and cigars taken therefrom and placed in 
a canvas bag. There is no evidence in the 
case which conflicts with this statement, 
and the second officer confirms it in the man- 
ner already quoted. Yet no cigars were 
found on board the vessel when it was 
seized, on the day after she was entered, 
and none were placed on the manifest, even 
as ship's stores. "When and where were they 
landed? Wimt quantity was purchased in 
Cuba? To these questions the evidence on 
the part of the claimant should have afford- 
ed some satisfactory answer. None is at- 
tempted. 

In Clifton v. TJ. S., 4 How. [45 tJ. S.] 242, 
it was held that where the claimant had the 
burden of pro"^of imposed on him under the 
71st section of the collection act, it was 
proper to instruct the jury, that the failm-e 
of the claimant to produce the evidence of 
his accounts and tl-ansactions with the par- 
ties abroad from whom he purchased the 
goods, authorized the presumption, that if 
produced, they would operate unfavorably 
on his case. I consider it proved that the 
master had cigars on board purchased in 
Cuba. If there was but a single box, as the 
claimant's counsel asserts, it is presumable 
the master had a bill of parcels of it, and 
could have produced it, and by the aid of a 
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commission, to which he was entitled, could 
have verified it, and shown that no more 
were thus bought It is because such soiu-ces 
of proof are known to, and in the conti'ol 
of the daimant, and in the ordinary course 
of business sufficient for the protection of 
honest men, that the law imposes the bur- 
den of proof on the claimant where a case 
of suspicion is made. And when the evi- 
dence on the part of the government carries 
the case much beyond one of suspicion, and 
upon all the proofs produced, the court can 
only say it is a balanced case, then the bur- 
den which is on the claimants, and their fail- 
ure to produce proofs which could not but 
have had an important influence, and which 
were under their exclusive conti-ol, must 
decide it against them. 

As to the value of the merchandise, I con- 
sider the onus probandi to be on the claim- 
ants, and they have offered no evidence to 
meet that produced by the government. 
The 50th section of the collection act re- 
quires the court to rate the goods at the 
highest market price of such merchandise. 
The testimony of Mr. Huntoon, a tobacco- 
dealer in Providence, fixes the price at least 
as high as twenty dollars a thousand. 
Twenty thousand, at this price, would 
amount to §400 value. And the same wit- 
ness, who speaks from his knowledge of the 
subject gained in his trade, proves that five 
boxes, of half the size mentioned by the 
pilot, would contain that quantity. 

The decree of the district court is affii*med^ 
with costs. 



Case No. 2,233. 

BUTCHER V. TYSON. 

[4 Himt, Mer. Mag. 456.] 

Circuit Court. Nov. Term, 1840.* 

Power op Attorney to Endorse Notes— Ex- 
test OF Authority. 

[A power of attorney authorizing the endorse- 
ment of notes in the principal's name confines 
the authority to notes of the principal or those in 
which he is interested, and cannot he extended! 
to notes for the benefit of the attorney or of a 
firm of which he is a member.] 

The plaintiffs nViUiam Butcher and Sam- 
uel Butcher] were the holders of a note- 
drawn by George W. Tyson & Co. for $1,137.- 
61, which was made payable to the defend- 
ant, David I. Tyson, and endorsed "David 
I. Tyson, per G. W. Tyson, Atty." The suit 
was brought against the defendant as the 
endorser of this note. [Judgment for defend- 
ant] 

On the trial the plaintiffs proved and 
gave in evidence a power of attorney from 
the defendant, David I. Tyson, duly executed 



* [District not ascertainable.] 
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by him to George "W. Tyson. The power 
was in the usual form for the transaction 
of business, for the collection of money, &c. 
It also contained a power or clause, in these 
words: "Also to draw and indorse checks, 
notes, tind bills of exchange, in my name," 
&c. The endorsement in question was proved 
to be in the handwriting of George W. Tyson, 
the attorney, and to have been delivered by 
him to the agent of the plaintiffs. 

On the cross-examination of the plaintiffs' 
witnesses, it appeared that the note was 
given in part payment for a bill of exchange 
that had been loaned to the firm of George 
W. Tyson & Co., by the plaintifles, for the 
accommodation of that firm; that George W. 
Tyson, the attorney named in the power, 
was one of the firm of George W. T^son 
& Co., and was the person who handed the 
note aforesaid to the agent of thq^ plaintiffs; 
that George W. Tyson had at first given the 
agent other notes for the bill, and had after- 
wards substituted the note in question, 
among others, in lieu of the notes first given. 
Although some objection was raised as to 
the notification of the defendant as endorser 
of the note, the defendant's counsel rested 
their defence principally on the ground, that 
the power conferred no authority on the at- 
torney to endorse this note; and they con- 
tended, that the endorsement of the defend- 
ant's name upon the note, being made by 
the attorney on a note not belonging to the 
defendant, or in which the defendant was 
interested, but on a note made by the firm 
of George W. Tyson & Co., of which firm 
the attorney was a member, and the endorse- 
ment being made by the attorney for the 
benefit of that firm, and not for the benefit 
of the defendant, or in relation to his bus- 
iness, it was not made in the due execution 
of the power delegated to the attorney, but 
was unauthorized and void; that from the 
nature of the transaction the plaintiffs were 
fully apprised that the endorsement was not 
authorized by the power; and they contend- 
ed also that there was no consideration 
which could render the defendant liable un- 
der the money counts. The plaintiffs' coun- 
sel, on the other side, insisted that the power 
of attorney authorized the endorsement of 
the note. 

But THE COTJIIT, after observing that 
several questions of law were raised upon 
the case,, declared that they considered the 
controlling point to rest in the construction 
of the power of attorney; and they decided 
that the true construction of the power con- 
fined the authority of the attorney to the 
transaction of the defendant's business only, 
and did not authorize the attorney, George 
W. Tyson, to endorse promissory notes, or 
bills of exchange, in the name of the de- 
fendant, for the satisfaction of the individ- 
ual debts of the attorney, or of the firm 
of which he was a member, or for his or 
their benefit; and they gave judgment for 
the defendant. 



Case No. S,S34. 

BUTCHERS' ASS'N v. SLAUGHTER 
HOUSE CO. 

[1 Woods, 50.]^ 

Circuit Court, D. Louisiana. June Term, 1S70. 

Writ of Error— Effect op Allowance — Secu- 
RiTT— Supersedeas. 

1. Where the supreme court of a state gave 
judgment for a perpetual injunction against de- 
fendants, and they sued out a writ of error to 
the supreme court of the United States, and 
within ten days gave bond in the sum of $10,000 
to supersede the judgment of the state court, a 
justice of the United States supreme court re- 
fused, on motion, to require plaintiffs in error to 
give an additional bond witii a larger penalty, 
although satisfied that the bond already given 
was not sufficient to cover the fees and emolu- 
ments claimed by defendants in error, which 
would come to tlie possession of the plaintiffs 
in error by reason of the supersedeas of the 
judgment of the state comrt. 

2. As soon as a writ of error from the United 
States supreme court is applied for and allowed, 
the jurisdiction of that courtattaches and super- 
sedes any further action of a justice of that 
court at chambers. 

3. It seems to be the settled understanding of 
the courts of the United States that both appeals 
and writs of error operate as a supersedeas 
without any express order to that effect, if 
taken within the proper time and with an offer 
of the requisite security. 

[At chambers. The suits Imown as the 
"Slaughter House Cases" were brought in 
the Louisiana state courts, and involved the 
validity of a statute of tliat state granting 
a monopoly to a corporation entitled the 
"Crescent City Live Stock Landing & 
Slaughter House Company." The cases were 
decided in favor of the corporation in the 
supreme court of Louisiana, and writs of 
error were sued out by complainants.] 

On the 3d of June, 1870, an application was 
made to Mr. Justice Bradley of the supreme 
court of the United States, at chambers, in 
New Orleans, to require additional bonds in 
those cases, in which writs of eiTor to the 
supreme court of the United States had been 
allowed and bonds already given [and the 
justice declined to take any further action 
in regard to the securities]. 

C. Roselius, W. H. Hunt, and J. P. Horner, 
for the motion. 

John A. Campbell, J. B. Cotton, and J. Q. 
A, Fellows, contra, 

BRADLEY, Circuit Justice. In these cases 
writs of error were allowed, and bonds to 
prosecute and to answer aU damages and 
costs were taken within ten days from the 
rendering of the decrees in the state court, 
to which the writs were dh:ected. The bonds 
were required in such amounts respectively 
as then appeared to me sufficient, being the 
same as required on appeal from the state 
district to the state supreme court. Affida- 
vits have since been laid before me, for the 

^ [Reported by Hon. "William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.! 
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purpose of sliowing that the amount of the [ 
bonds is not sufficient as security for the 
damages which the defendants in error will 
sustain if the writs are to be deemed a 
supersedeas of the decrees and executions 
thereon, and if the dea-ees should be af- 
firmed. 

In the private suits the decrees are not 
for sums of money, except as to costs; but 
in the suits of defendants in error, they are 
for perpetual injunctions against the plain- 
tiffs in error, to resti'ain them from violating 
the exclusive right granted to the defendants 
of having cattle landings, live stock depots 
and slaughter houses in New Orleans. In 
the suits of the plaintiffs in error, the decrees 
are for the dismissal of the petitions, and a 
dissolution of the injunction obtained by the 
plaintiffs. If these decrees should severally 
be affirmed, there, would still be no decree 
against the plaintiffs in error for the pay- 
ment of any money, other than the costs; 
but only for the perpetuity of the injunctions 
of the defendants and the dissolution of the 
injunctions of the plaintiffs. 

But the defendants in error insist that they 
will, in the mean time, sustain damage by 
the suspension of their injunctions if they 
are suspended by the writs of error, and by 
the continuance of the plaintiffs' injunctions, 
if they are continued by the writ of errorj 
and that this damage will be largely in ex- 
cess of the bonds taken on allowing the writs 
of error. I do not see any evidence that 
this effect will follow in any case but that 
of the Live Stock Dealers and Butchers' As- 
sociation against the Crescent City Live Stock 
Landing and Slaughter House Company. In 
this case it does appear that the probable 
emoluments and fees which will accumulate 
and become due from the plaintiffs to the 
defendants in error during the pending of 
the appeal, will largely exceed the amount 
of the bond taken. The bond is in the pen- 
alty of $10,000, and the fees wiU probably 
accumulate in one year to the amount of 
over $60,000. But have I any right to d<^mand 
a bond sufficient to guaranty the payment of 
this accumulation of fees? At first I supposed 
I had such a right; and I purposed requiring 
a bond to be given to the amotmt of $100,000. 
But on a more careful examination of the 
cases, particularly of the case of Roberts v. 
Cooper, 19 How. [60 V. S.] 375, I am satis- 
fied that it would not be competent for me to 
do so. In that cdse a plaintiff in ejectment re- 
covered the land and nominal damages. The 
defendant brought a writ of error and gave a 
bond of only $1,000, being all that the judge 
required. An affidavit being presented to 
the court, showing that by being kept out 
of possession pending the writ of error, the 
plaintiff would suffer $25,000 damages, the 
court refused to order an increase of the 
bond, holding that the case was not provided 
for by any legislation of congress. 

On further examination, I am not entirely 
satisfied that I could now order an additional 



bond, if one were proper to be demanded. 
The language of several of the cases seems 
to imply that as soon as the writ of erx"or or 
appeal is allowed, the jm-isdiction of the su- 
preme com't attaches to the case, and super- 
sedes the fm'ther action of the judge at cham- 
bers. In the Rubber Co. v. Goodyear, a 
Wall. [73 U. S.] 156, the court says: "In 
equity cases, the appellate jurisdiction of 
this court attaches upon the allowance of 
the appeal." And again: "The question of 
sufficiency (of the bond) must be determined 
in the first instance by the judge who signs 
the citation, but after the allowance of the 
appeal, this question, as well as every other 
in the cause, becomes cognizable here." I 
am referred to one case, tliat of Black v. 
Zacharie, 3 How. [44 U. S.] 493, in which the 
cu"cuit court of the district of Louisiana an- 
nulled tljeir order for a supersedeas on ac- 
count of the insufficiency of the ^ond. In 
the cases before me, I have made no order 
for a supersedeas, but have left the cases to 
the legal effect of the several writs of error 
allowed, having simply approved the several 
bonds which were tendered in the cases. 
That approval undoubtedly imports that the 
bonds are sufficient for a supersedeas of fur- 
ther proceeding imder the decrees, so far as 
a writ of error can legally operate as such, 
and to that extent it was my intention that 
they should operate. 

The question as to what is the legal effect 
of writs of error on subsequent proceedings 
in these cases, it is not necessary for me to 
decide. The suits are really suits in equity, 
the relief sought being an injunction, which 
is purely equitable relief. In England, ap- 
peals from decrees in equity do not suspend 
proceedings in the court below, nor the opera- 
tion of the orders or decrees appealed from, 
unless, on special application, an order to 
that effect be made, either by the com*t ap- 
pealed from or the court appealed to. But 
the reason for this rule seems to be that ap- 
peals are allowed there from interlocutory 
as well as final orders and decrees; and if 
every appeal had the effect of suspending 
further proceedings, no ease would ever be 
determined except by consent of parties. The 
Warden v. Morris, 9 Ves. 31G; Huguenin v. 
Basely, 15 Ves. 184; Waldo v. Caley, 16 Ves. 
206. And it seems to be the settled under- 
standing of the courts of the United States, 
in which and to which appeals are only al- 
lowed from final decrees, that an appeal, as 
well as a writ of error, operates as a super- 
sedeas, if taken within the proper time and 
with an offer of the requisite secm-ity. "The 
act of 1803," says Mr. Justice McLean, in 
Stafford v. Union Bank of Louisiana, 16 How. 
[57 U- S.] 139, "places appeals in chancery 
on the same footing as writs of error. [2 
Stat. 244, § 2.] And in the case of Oatlett v. 
Brodie, 9 Wheat. [22 U. S.] 553, this com-t 
held tliat security must be given on a writ 
of error to operate as a supersedeas for the 
amouxit of the judgment." And again: 
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"There is no discretion to be exercised by 
the judge taking the bond when the appeal 
or wi'it of error is to operate as a super- 
sedeas. This rule was established in 1817, 
and has been adhered to ever since." Id. 
140. In Rubber Co. v. Goodyear, 6 Wall. [73 
U. S.] 156, the court say: "What is neces- 
sary, is, that it [the security] be sufficient, 
and when it is desired to make the appeal a 
supersedeas, that it be given within ten days 
of rendering the decree." 

But suppose it to be granted that an appeal, 
properly allowed, is a suspension in equity 
cases as well as in cases of law.; of what is 
it a supersedeas? Does it supersede the de- 
cree? Will a defendant, after appealing 
from a decree for specific performance re- 
quu'ing him to execute a deed, be amenable 
to an attachment if he neglects to execute 
such deed? It would seem to be the logical 
consequence that the whole effect of the de- 
cree is suspended, and that without some 
special order to the contrary (which it seems 
can only be made by the appellate court), 
things must remain in statu quo ante decre- 
tum until the appeal is determined-^" But on 
this subject parties must take the law at 
their peril, as I cannot, sitting hei'e, make 
any judicial determination which wiU bind 
them. The result simply is that I must, un- 
der the circumstances, decline to take any 
further action with regard to the securities. 



Case "No. S,S35. 

In re BUTLER. 

Ex parte WENDLINGER. 

[2 Hughes, 247.] ^ 

District Court, E. D. Virginia, Nov. Term, 
1875. 

Vexuor's Lien — Loss by Laches. 

Where a bond for part of the purchase-money 
of land has been assigned by the vendor, and the 
vendor, upon a representation by the vendee that 
he has paid the said bond to its holder, makes a 
deed to him of the land, and the deed is punc- 
tually recorded, and the holder of the bond, who 
resides in the same county with the vendor and 
vendee and the land, fails to assert his equity in 
the land for fifteen years, during which other 
liens against the vendee attach upon the land, 
held, that the equity of the holder of the bond 
is lost by laches, or is no greater than the equi- 
ties subsequently attaching to the land, and that 
the court will not hear a prayer to subject the 
land to the payment of the bond. 

In bankruptcy. Some time ih the year 1857 
James T. Butler purchased from H. O. Pea- 
trossatractof land in Caroline county, known 
as "Ready Ohm-ch," containing 183 acres, for 
the sum of ?1,830. In August, 1857, James 
T. Butler executed his bond to Peatross for 
$524.63, in part payment of this land. Pea- 
tross assigned this bond to T. L. Scott. In 

^This subject is discussed, and a somewhat 
different view taken, in "Slaughter House 
Cases," 10 Wall. [77 U. S.] 273. 

^ [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



November, 1858, Butler informed Peatross 
that he had settledthisbondwith Scott, or that 
the balance of accounts between himself 
and Scott woiild show the bond tobeaboutset- 
Hed, or something to that effect. Thereupon 
Peatross and wife executed a deed to Butler 
for this land, a copy of which is filed wilh the 
papers. This deed was promptly admitted 
to record in Caroline county, where the land 
was situated. T. L. Scott has himself become 
a bankrupt, and his assignee [0. H. Wend- 
linger], by petition dated 8th May, 1873, 
not filed in this cause until a date not known, 
claims that this bond was not settled by 
Butler, although Scott admits that there wei'e 
imsettled accotmts between them, and prays 
that what is due on the bond may be satisfied 
out of the land. Scott had always retained 
this bond till his assignee filed it with his dep- 
osition as a claim against James T. Butler 
in this cause. Under the laws of Virginia,, 
since the adoption of the Code of 1849, there 
can, in general, be no vendor's lien for the 
pm*chase-money of real estate, where a deed 
actually passes, unless it be expressly re- 
served in the deed. Here the vendor (Pea- 
tross) assigned a bond of the vendee (Butler) 
for part of the ptirchase-money of land to 
Scott, and soon afterwards, on a representa- 
tion of the vendee that the bond had been, 
paid, made a deed of the land to the vendee 
(Butler), containing no reservation of lien for 
the bond held by Scott This deed, when 
recorded, was notice to the world of its ex- 
istence, binding by law on all subsequent 
pm-ehasers; and Scott, who lived in the coun- 
ty and in the very neighborhood of the ven- 
dor and vendee, the vendee, Butler, having- 
possession of the land all the while, and hav- 
ing dealings with Scott as a merchant, held 
his bond for more than twelve years without 
any inquiry as to Butler's title. Butler had the 
possession and the legal title,.until his banlc- 
ruptcy, when both title and possession passed 
to his assignee for the benefit of, first, But- 
ler's lien creditors; and, second, Butler's gen- 
eral creditors. The liens by judgment accru- 
ed after the deed of Peatross to Butler. It is- 
not pretended that Scott gave notice of his 
lien to anybody. These judgments all attach- 
ed without notice of the existence of Scott's 
daim. Butler's assignee is, of course, clothed 
only with the tiUe which Butler had. 

I do not feel disposed to deny that Scott 
had an equitable lien upon the land after 
the deed of Peatross to Butler, which he- 
could have enforced against Butler. He 
could have enforced it for the reason that a 
representation of Butler to Peati-oss, whether 
true or false, could not deprive Scott of any 
rights he may have had. If it were a. fact 
(which is vigorously denied) that Butler did 
owe Scott the bond at the time Butler obtain- 
ed the deed from Peatross, then Scott's lien 
in equity remained notwithstanding the deed 
made by Peatross. But it is also true that in 
the period of more than twelve years that fol- 
lowed other equities attached upon that same- 
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land; equities full as strong as Scott's, and 
attached because of Scott's laches in not en- 
forcing his own equity. The deed was on 
record during all the time, and Butler was in 
possession of the land during the same long 
period. Yet there was no assertion of his 
rights by Scott. I think the case falls within 
the familiar rule of equity jm-isprudence, 
that where equities are equal the legal title 
must prevail. 

But even if this rule should not oe applied 
as against a vendor's lien that has been de- 
feated by misrepresentation, still, the extra- 
ordinary laches of Scott, the holder of the 
bond for part of the p\irchase-money, in not 
asserting his rights for more than twelve 
years, must be held in a case like the present 
to have disabled his assignee from now pre- 
ferring it. It seems to me to be the duty 
of the court in the present case, to refuse 
to hear this application for the enforcement 
of this claim upon the land in question. Bay- 
ley V- Greenleaf, 7 Wheat. [20 U. S.] 46. The 
petition of Scott's assignee in banlaoiptcy is 
therefore dismissed. 



Case Wo. 2,336. 

In re BUTLER. 

[6 N. B. R. 501; ^ 19 Pittsb. Leg. J. 146; 3 
Pittsb. Rep. 369.] 

Circuit Court, W. D. Pennsylvania. Aug. 10, 
1871. 

Bakkruptct — Laxdlord's Lies — Liability of 
Assignee fok Re^. 

1. Unless there is a seizure for rent as pro- 
vided for in the Pennsylvania statute, the bank- 
rupt act of eighteen hundred and sixty-seven 
gives tlie landlord no lien or preference over the 
bankrupt's other creditors. 

[Cited in Longstreth v. Pennock, Case No. 

8,488.] 
[See Ex parte Joslyn, Id. 7,550; Morgan v. 

Campbell, 22 Wall. (89 U. S.) 381. But 

see, In re Dunham, Case No. 4,145; In re 

Wynne, Id. 18.117.] 

2. Where premises are occupied by the as- 
signee or trustee after adjudication, rent should 
be paid for the time they are so occupied as 
part of the administration of the estate. 

[Cited in Re Hufnagel, Case No. 6,837.] 
[See Commercial Bulletin Co., Case No. 3,- 
060; Ex parte Faxon, Id. 4,704; In re 
Appold, Id. 499. But see Ex parte JIc- 
Grath, Id. 8,808. Compare In re Yeaton, 
Id. 18,133.] 

In bankruptcy. 

By Samuel Harper, Register: 

Henry Bockstoce, the claimant, leased to 
the bankrapt the buildings and premises, No. 
127 Liberty street, in the city of Pittsburgh, 
for a term of five years, from October first, 
eighteen hundred and sixty-nine, at the rent 
of one thousand six hundred dollars a year, 
payable quarterly in advance. He has filed 
his two separate petitions; one of which 
shows that the rent due October first, eigh- 

^ [Reprinted from 6 N. B. R. 501, by permis- 
sion.] 



teen hundred and seventy, for the months of 
October, November and December, eighteen 
hundred and seventy, amounting to four 
hundred dollars, remains unpaid, and the 
other showing that the rent due Januai-y 
first, eighteen hundred and seventy-one, for 
the months of January, February and March, 
eighteen hundred and seventy-one, of the 
same amount, also remains unpaid. The 
claimant prays that the trustee be directed 
to pay to him the said two amounts in full, 
in all eight hundred doUai-s, on the ground 
that rent is in the nature of a lien, and 
must be paid in full. The banla-upt's pe- 
tition for adjudication was filed January 
third, eighteen hundred and seventy-one. No 
distress warrant was issued either before or 
after. 

When rent is in arrear, and a distress war- 
rant is in process of execution when tlie 
petition in bankruptcy is filed, it is well 
settled that the landlord has a good and 
valid lien, and must be paid in full should 
the goods on the demised premises be suffi- 
cient. This is equally the case should the 
landlord have a lien for his rent upon the 
goods on the premises in any other manner. 
It is also well settled, that if the landlord 
has not a lien at the time the petition is 
filed, he cannot acquire one afterwards. In 
re Wynne [Case No. 18,117], decided by 
Chase, C. J. Some of the early annotators 
upon the act of eighteen hundi'ed and sixty- 
seven have said, that as long as the property 
remains upon the demised premises it may 
be distrained. Such writers are in error; be- 
cause, after petition filed, which is followed 
by adjudication, the property by operation 
of law i& in the custody of the com-t, and is 
not liable to be taken in execution. When 
the bankrupt's petition for adjudication was 
filed there was rent in arreai", but no land- 
lord's warrant had be'en issued, and there 
consequently was no lien by disti'aint. But 
was there a lien by operation of law? Un- 
less the provisions of section eighty-three, 
act of sixteenth June, eighteen hundred and 
thirty-six (Pa. P. L. 777), constitute a lien, 
there was none. The section is as follows: 
"The goods and chattels being in or upon 
any messuage, lands or tenements which are 
or shall be demised for life, or years, or other- 
wise, taken by virtue of an execution, and 
liable to the distress of the landlord, shall 
be liable for the payment of any sums of 
money due for rent at the time of taking 
such goods in execution, provided that such 
rent shall not exceed one year's rent." Sec- 
tion eighty-four requires the sheriff to pay 
the rent due out of the proceeds of sale, and 
section eighty-five provides that proceedings 
on the execution shall not be stayed without 
the landlord's consent. I can find no law 
upon the Pennsylvania statute book giving 
the landlord a lien upon the property on 
the demised premises before proceedings vm- 
der and by virtue of state law have been 
commenced, and under which it is seized. 
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The landlord cannot distrain until there is 
rent due by the terms of the demise, and 
the lessee is at liberty to remove his prop- 
erty from the premises before the distraint, 
and -the lessor cannot follow it unless there 
is fraud in the removal. Before the rent 
falls due by the terms of the lease, the lessor 
has no lien for his rent, imless the lessee's 
goods are taken in execution under the pro- 
visions of the act of eighteen hundi'ed and 
thirty-six. To constitute a lien imder that 
act there must be a "tating by virtue of an 
execution" by a sheriff, coroner or constable. 
If thei-e be no such taking there can be no 
lien, for that is the only basis of the land- 
lord's right It cannot be contended in this 
matter that there was such a taking orh exe- 
cution as was contemplated by the act of 
eighteen hundred and thirty-six. But it is 
contended, that by a liberal construction of 
the bankrupt act the provisions of the act 
of eighteen hundred and thirty-six can be 
made to apply here, by substituting the as- 
signee for the executive oflScer of the state 
courts. To da this, however, would result 
in making a very motley system out of what 
to be constitutional must be uniform. If 
analogies can be drawn from the laws of 
this state, so can they be from the laws of all 
other states, and the bankrupt law, which 
must operate equally and uniformly over the 
whole Union, would operate as differently as 
the various systems of the several states. 
It is clear, upon the authority of In re 
Wynne [supra], no lien can be acquired after 
petition filed by any proceeding instituted in 
a state court. That case also decides that 
a distress warrant issued after petition is 
imwax-ranted, and cannot create a lien. The 
property of the bankrupt cannot be seized 
upon execution, and the landlord cannot ob- 
tain a lien in that way, imder the act of 
eighteen hundred and thirty-six. That act 
is entitled "An act relating to executions," 
and if the provisions of the section already 
cited can be engrafted upon the bankrupt 
act, no good reason can be shown why the 
entire act should not be incorporated with it. 
If no lien is created until a seizure by virtue 
of an execution issued in pm'suance of the 
act of eighteen hundred and thirty-six takes 
place, I cannot see upon what principle it 
can be said that under the bankrupt act the 
lessor has a lien when there is no such sei- 
zure. 

The bankrupt act provides for no prefer- 
ence in favor of the landlord, and no such 
preference can be recognized in the national 
coxnrts, unless there be a valid and subsisting 
lien at the time the petition was filed. The 
claimant in this matter had no lien at the 
time the banlJTupt's petition was filed, be- 
cause there was neither a distraint nor a 
taking by virtue of an execution. And whilst 
there is nothing in the act of eighteen himdred 
and sixty-seven which creates a lien for rent, 
there is a provision which places the lessor 
on the same common footing as the general 
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body of creditors. The seventh clause of 
section nineteen provides, that "where the 
bankrupt is liable to pay rent or other debt 
falling due at fixed and stated periods, the 
creditor may prove for a proportionate part 
thereof up to the time of the bankruptcy, as 
if the same grew due from day to day and 
not at such fixed and stated periods." This 
provision was undoubtedly intended to cov- 
er cases where bankruptcy occm'S before 
rent is due by the terms of the demise. If 
rent is payable quarterly, and bankruptcy 
intervenes before the end of the quarter, the 
landlord, in the absence of this provision, 
could not prove his claim, for nothing would 
be due or owing to him at the date of 
the filing of petition. This provision gives 
. him the right to apportion. It is of much 
importance that this provision should not be 
lost sight of. It is evidence of the fact that 
congress had the rights of landlords in view 
when the act of eighteen himdred and sixty- 
sev^n was enacted, and it is equally true 
that congress did not intend a preference to 
landlords, imless they have it by the state 
laws. Where the jiidgment is not a lien by 
the state laws it will not be treated as a lien 
by the bankrupt court In re Mcintosh 
[Case No. 8,826]; In re Cozai-t \ld. 3,313]. A 
levy on personal property, not made in con- 
formity with the state laws, was declai*ed 
void in Beers v. Place ffd. 1,233]. 

In re "Wynne, supra. Chase, 0. J., held that 
the landlord was entitled to be paid in full, 
although there was no distress. In deciding 
the matter he said: "If a lien for rent ex- 
isted, it was a lien to be discharged by the 
assignee and enforced in the United States 
courts of bankruptcy. If it did not exist, 
it could not be brought into existence by any 
proceeding whatever. The real question is, 
were the goods on the premises demised to 
the bankrupt subject to a lien for rent imder 
the state law when the petition was filed, 
independently of any proceeding by distress 
or attachment. Liens are of various descrip- 
tions, and may be enforced in different ways; 
but we think it sufficient to say here what 
seems to be well warranted in principle and 
authority, that whenever the law gives a 
creditor a right to have a debt satisfied from 
the proceeds of the property, or before the 
property can be otherwise disposed of, it 
gives a lien on such property to secure the 
payment of this debt" Then follows a state- 
ment of the law of Virginia, the text of 
which is as follows: "If after the com- 
mencement of any tenancy a lien be obtain- 
ed or created by deed of trust, mortgage, or 
otherwise, upon the interest or property in 
goods on premises leased or rented of any 
person liable for the rent, the partj' having 
such lien may remove said goods from the 
premises on the following terms, and not 
otherwise, that is to say, on the terms of 
paying to the person entitled to the same 
so much as is in arrear, and securing to him 
so much as is to become due; what is so 
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paid or secured not being more altogether 
than a year's rent in any case. If the goods 
be taken tinder legal process, the officer exe- 
cuting it shall, out of the proceeds of the 
goods, make such payment of what is in ar- 
rear; and as to what is to become due he 
shall sell a sufficient portion of the goods on 
a credit till then, taking fx-om the purchasers 
bonds with good security, payable to the 
person so entitled, and delivering such bonds 
to him. If the goods be not taken imder 
legal process, such payment and security 
shall be made and given before their remov- 
al. Neither this, nor the preceding section, 
shall effect any lien for taxes, levies or mili- 
tia fines." Rev. Code Va. 1860, p. 169. 

In the case before Chase, C. J., there was 
another very important element. In Decem- 
ber, eighteen hundred and sixty-six, the 
bankrupt had executed a deed of trust to 
certain creditors, which was recorded the 
second day of March, eighteen hundred and 
sixty-seven. The creditors sought to enfc^pce 
their lien under the deed of trust and the 
assignee resisted; but the deed of ti-ust was 
held to be valid, and the court said: "But 
these creditors (under the deed of trust) by 
no process whatever could appropriate liiese 
goods to the satisfaction of their debts with- 
out paying or securing the year's rent; and 
so of process under execution." The fact 
that the lien under the deed of trust, which 
by the statute of Virginia was subordinate 
to the lien for rent, was sustained, seems to 
have been the reason for sustaining the land- 
lord's lien. But even if there had been no 
deed of trust, as there was no execution, 
tlie landlord had a lien tmder the clause "If 
the goods be not taken under legal process, 
such payment and security shall be made 
and given before their removal." There is 
no such provision in the Pennsylvania stat- 
ute, but on the conti-ary, the lessee may re- 
move his goods at any time before distress 
or seizure upon execution and the landlord 
cannot follow them. 

In a carefully considered case, — ^In re Jos- 
lyn [Case No. 7,550],— Drummond, J., held 
that, "where no distress warrant has been 
issued prior to the filing of the petition In 
banliruptcy, the landlord can have no pri- 
ority or preference over the general cred- 
itors.'* The Illinois statute declares "that in 
aU cases of disti'ess for rent, the person who 
makes such distress, where the claim is less 
than one hundred dollars, shall file with a 
justice of the peace, and where it exceeds 
one hundred dollars, with the clerk of the 
circuit court, a copy of the distress warrant 
and an inventory of the property levied upon, 
and thereupon the party against whom the 
distress warrant shall have been issued, shall 
be duly summoned, and the amount due from 
him assessed and entered upon the records 
of the court finding the same, and then the 
court is to certify to the person or officer 
making the seizure, the amount so found 
due, and thereupon the officer is to proceed 



to sell the property so distrained, and make 
the amount thus certified to him, and return 
the certificate so issued to him with an In- 
dorsement thereon of his proceedings, which 
return and certificate shall be filed in the 
proper court." Bankruptcy intervened be- 
tween the warrant and certificate and it was 
held that the proceedings being in the nature 
of an attachment on mesne process were dis- 
solved and the landlord required to prove 
his debt as an ordinary creditor. 

Under the Pennsylvania statute of eighteen 
hundred and thirty-six the landlord has no 
lien as against the lessee himself, for as has 
already been said the latter may remove 
his goods any time before distraint, but he 
has a preference as against an execution 
creditor. The assignment vests in the as- 
signee all the property of bankrupt, with 
all his rights, and subject to aU his duties 
as they existed on the day the petition in 
bankruptcy was filed. If the landlord had 
no lien on the property as against the bank- 
rupt on that day, he has none now as against 
the assignee, or trustee rather, for the lat- 
ter's relation to . the property is precisely 
the same as was the bankrupt's at that time. 
If the claimant in this matter had no lien 
then as against the bankrupt, he has none 
now as against the trustee. This much is 
said with reference to the landlord's rights 
against the goods on the demised premises. 
The rule in Pennsylvania as to his rights 
against the leasehold estate is different. 
Where the landlord reserves the right to re- 
enter, he has a lien for arrears of rent which 
is discharged by the sheriff's sale of the 
leasehold. "Wood's Appeal, 6 Casey [30 Fa. 
St.] 274; Spangler's Appeal, Id. 277, note. 
These cases mark the distinction between 
the landlord's rights against the leasehold 
and his rights against the goods on the prem- 
ises sold under an execution. In the case 
of a sale of the goods the landlord has a 
right to be paid his rent to the date of levy, 
whilst out of the proceeds of the leasehold 
he must be paid to the date of sale, as his 
lien continues tmtil dischai-ged by the sale. 
In the one case he has a preference over 
the execution creditor merely, in the other he 
has a lien upon the leasehold estate. In this 
matter the leasehold has not been reduced 
to possession by the trustee, but has reverted 
to the lessor. The funds in the hands of the 
trustee arose from the sale of the goods and 
chattels. It wiU be observed that the sec- 
ond quarter of rents claimed by the land- 
lord began January first, eighteen hundred 
and seventy-one, but two days before peti- 
tion filed, although by the terms of the lease 
the rent was due in advance. I think that, 
inasmuch as the trustee had possession of 
the premises to April first, the estate is liable 
to pay rent for that quarter as part of the 
administration of the estate. As to the resi- 
due of the claim the landlord must prove 
as an ordinary creditor. 

The parties requested that the matter 
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might bp certified to the judge for his de- 
cision. July 12, 1S71. 

To Hon. Wilson McOandless, LL. D., 
Judge. 

I assent to the above. John Barton, for 
Trustee. 

I assent to the ruling of the register as to 
the second quarter's rent, and dissent to the 
ruling as to the first quarter's rent. O. S. 
Fetterman, for Claimant 

McOANDLESS, District Judge. The opin- 
ion of the- register is approved. 

NOTE [from original report]. The decree of 
the district court was appealed from to the cir- 
cuit court, in wliich, after argument, the follow- 
inpr order was made hy LIcKennan, Circuit 
Judge: "And now, to wit: December nineteenth, 
eighteen hundred and seventy-one, the decree 
of the dish'ict court overruling the exceptions 
to the opinion of the register is affirmed." 

[NOTE. In a note to a report of this case in 
3 Pittsb. R. 369, there appears a synopsis of 
Longstreth v. Pennock, Case No. 8,4SS, in which 
the foregoing case and In re Appold, Case. No. 
499, are cited.] 
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Case No. S,S37. 

BUTLER V. The ARROW. 

[6 McLean, 470; ^ Newb. Adm. 59.] 

Circuit Court, D. Michigan. June Term, 1855. 

DOCOMESTABr EVIDEXCE— PART OP RECEIPT— EX- 
PLANATION TiY Parol. 

1, When a receipt is introduced as evidence of 
the contract of affreightment, the whole docu- 
ment is in proof; and one part cannot be sepa- 
rated fr<jm the other in its judicial interpreta- 
tion. 

2. After the voyage had been completed, the 
clerk of a steamer sailing between Sandusky, 
Ohio, and Chatham, Canada, touching at De- 
troit and other intermediate ports, gives the 
following receipt to the owner of a horse lost 
between Detroit and Chatham. "Received of T. 
B., three dollars for transporting horse from 
Sandusky to Chatham. One dollar for the 
steamer Ploughboy, and two dollars for the 
steamer Arrow. The horse (by consent,) trans- 
ferred to the Ploughboy, October 30, 1852," 
Part evidence admitted to explain the receipt. 

[See Heckscher v. Binney, Case No. 6,316: 
Rabaud v. De Wolf, Id. 11,519, affirmed in 
1 Pet. (26 U. S.) 476; Crane v. Morris, 6 
Pet. (31 U. S.) 598; Friedman v. Good- 
man, Case No. 5,119.] 

[In admiralty. Libel by Thomas Butler 
against the steamboat Arrow for the loss of 
a horse delivered for carriage. Libel dis- 
missed.] 

H. K. caark, for Ubellant. 

Jas. V. Campbell, for respondent 

WILKINS, District Judge. The libellant 
alleges, that on the 30th of October, 1852, he 

* [Reported by Hon. John McLean, Circuit 
Justice.] 
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shipped by the Arrow from Sandusky, Ohio, 
his horse, for the village of Chatham, in the 
province of Canada West, for the sum of 
$3,00 then paid. That the steamer, then ly- 
ing at Sandusky, through her Captain, then 
and there contracted with libellant to deUver 
the said horse to one John Davis at said vil- 
lage of Chatham, and that the said horse 
was never so conveyed or delivered. 
. The answer of the owner, fully denies this 
allegation, and the contract as exhibited and 
further shows, "That the steamboat was 
employed at the time alleged in running be- 
tween Sandusky and Detroit, and no other 
route and no further than Detroit, and that 
the same was then well known to libellant 
That the libellant at the time alleged, applied 
to the clerk of the steamer to receive on 
board a horse to be carried to Detroit, and 
there to be delivered to steamboat Plough- 
boy, (a boat running from Detroit to Chat- 
ham), to be conveyed to Chatham. That the 
clerk of the Arrow agreed to receive said 
horse, convey him to Detroit, and there de- 
liver him to said steamer Ploughboy, to be 
conveyed to Chatham. That the said libel- 
lant paid' to the clerk, the sum of two dollars, 
for the transportation of the horse to De- 
troit, and also the further sum of one dollar 
to be paid to the Ploughboy, for conveying 
the horse from Detroit to Chatham. That 
tha said horse was conveyed to Detroit on 
the steamer Arrow, and by the mate thereof, 
placed on the Ploughboy shortly after her 
arrival at the wharf, and the one dollar paid 
for the transportation to Chatham as di- 
rected." 

The libellant claims the value of the horse 
which was lost from the Ploughboy. The 
only proof brought to support the exhibits, 
of the libel, is a receipt by the clerk of the 
Arrow, given to the libellant, after the voy- 
age had been completed by the Arrow, and 
she had returned to Sandusky. That receipt 
reads as follows. "Received of Thomas But- 
ler, $3,00, for transportmg horse from 'San- 
dusky to Chatham, $1,00, for the Ploughboy, 
and $2,00 for the Arrow; the horse by con- 
sent was put aboard the Ploughboy, October 
30th, 1852." This proof by no means estab- 
lishes the contract of affreightment as ex- 
hibited in the libel. The contract set forth, 
was that the Arrow was to deliver the horse 
to one John Davis at Chatham. But here, 
part of the consideration is specified as be- 
ing paid to another boat, and a statement 
that the horse was delivered to such other 
boat The whole document and not a part^ 
is in proof, and the one part cannot be sep- 
arated from the other, in its judicial inter- 
pretation. Without explanation it is ambig- 
uous, the three dollars for the transportation 
to Chatham is subsequently divided between 
two vessels, and without proof that they ran 
in connection, this receipt would not be sat- 
isfactory to charge the Arrow, especially 
from the answer of the owner, which corre- 
sponds with the document, and with its 
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closing declaration that "tlie horse "was put 
on hoard the Ploughboy." 

Without impinging upon the rule, then, 
that a written instrument cannot he modified 
hy parol proof, we are necessarily compelled 
here to resort to the proof furnished by the 
claimant of the An-ow, and this completely 
sustains the defense. 1st That the agree- 
ment was to deliver the horse at Detroit, and 
to the steamer Ploughboy, for conveyance to 
Chatliam; and that such agreement was ^ul- 
ly performed. 2d. That the route of the Ar- 
row at the time of the alleged contract, ter- 
minated at Detroit, and that this was known 
to libellant. 3d. That the clerk of the Arrow, 
did not receive the whole consideration for 
the whole route as compensation to the Ar- 
row, but only two dollars for the Arrow, and 
agreed to act as the agent of the libellant 
in paying the other dollar to the Ploughboy. 
4th. That the Arrow under the circumstances 
is not answerable for the loss of the horse, 
sustained in consequence of the neglect of 
the Ploughboy. Libel dismissed. 
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BUTLER (BRITTON v.). See Cases Nos. 1,- 
903 and 1,904. 

BUTLER (BROADWELL v.). See Case No. 
1,910. 
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Case No. S,238. 

BUTLER et al. v. DXn''ALL. 

[3 Cranch, O. C. 611.] ^ 

Circuit Court, District of Columbia. May 
Term, 1S29. 

Slaves— Petition fok Fkeedom — Amendments — 
Place op Tkial. 

1. The object of the 21st section of the Mary- 
land act of 1796, c. 67, which enacts that pe- 
titions for freedom shall he commenced and 
tried only in the county where the petitioner 
shall reside, under the direction of his master, 
seems to have been to prevent the filing of such 
petitions in the general court, and to confine 
the original jurisdiction, in such cases, to the 
county courts; not to the county in which the 
master resides, but to the county in which the 
petitioner resides, under the direction of his 
master. It seems that this section is applicable 
■only to persons claimed as slaves by residents of 
Maryland. 

2. So far as the object of this section is to 
■designate which of the county courts of Mary- 
land should have jurisdiction, it is not applica- 
ble to this county, as there is only one county 
in the district to which the laws of Maryland 
can be applied; the whole of the territory ceded 
by Maryland to the United States being con- 
tained in the county of Washington. 

3. The right to petition for freedom is not for 
the first time given by that statute. It existed 
long before, and was in daily use at the time 
of passing the act of 1796. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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4. A petition for freedom is not a local action. 
The right is personal, and accompanies the per- 
son wherever he goes. 

5. The remedy is not confined to the courts of 
Maryland; nor is it necessary that the right to 
freedom should have accrued under the law of 
Maryland, nor in the county of Washington. 

6. A petition for freedom is an action quasi 
in forma pauperis; and the court ought to see 
that the petitioner is not entrapped in the subtle- 
ties of special pleading; and for that purpose 
will permit repeated amendments, especially aft- 
er the other party has amended his pleadings. 

The petition for freedom, in this case, 
stated that the petitioners, Thomas Butler, 
his wife Matilda, then* three children, Airey, 
Reason, and Sally, and their two grandchil- 
dren, Lydia and Eliza, were entitled to their 
freedom, but were held in a state of slavery 
by the defendant, Gabriel Duvall, contrary to 
law, and that they were about to be sold 
out of this district to foreign purchasers. 

Mr. Duvall, in proper person, pleaded to 
the jurisdiction of this court as follows: And 
the said Gabriel Duvall, in his proper person, 
comes and says that the circuit court of the 
District of Columbia, here, ought not, as he 
humbly conceives, to have cognizance of the 
petition aforesaid, because he says, that ever 
since the first institution of the said court, 
here, by the statute in such case provided, 
and passed by the legislature of the state 
of Maryland, at the November" session, TtUG, 
of the general assembly of the said state, 
and ever since the said session remaining 
um-epealed and in full force and operation 
within the said state, and ever since the 
27th day of February, 1801, adopted, and in 
full force and operation within the county 
of Washington aforesaid, by force of the 
act of congress in such case provided 
[2 Stat. 105], no petition for freedom can 
be commenced or tried in any place or 
jurisdiction, but in the county where the pe- 
titioner or petitioners bringing such petition, 
shall, at the time of bringing such petition, 
reside, under the direction of his, her, or 
their master, misti-ess, or owner; that the 
said Gabrel Duvall, at the time of the com- 
mencement of the said petition, always be- 
fore, and ever since was, and yet is, a citizen 
of the said state of Maryland, and actually 
settled and resident in the county of Prince 
George's in the said state, and not in the 
county of Washington aforesaid, or else- 
where in the Disti*ict of Columbia aforesaid; 
and that dm-ing all the time and times afore- 
said, the said petitioners, and each and every 
of them, did and yet do and does reside in 
the said coimty of Prince George's and state 
aforesaid, under the direction of the said 
Gabriel Duvall, then and during all the time 
and times aforesaid, being the master and 
owner of the said petitioners, and each and 
every of them, there, as his servants and 
slaves, and not in the county of Washington 
aforesaid, or elsewhere in the District of 
Columbia aforesaid, under the direction of 
the said Gabriel; and that the said petition, 
dm'ing all the time and times aforesaid, has 
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beon and yet is pleadable, and might and 
ought to have been brought, commenced, and 
tried before the court of the said county of 
Prince George's only, and not here in the 
"Circuit coiu^t of the district aforesaid, or 
elsewhere in the said district: And this he 
is ready to verify; wherefore, since the said 
petition is brought for the recovery of the 
freedom of the said petitioners, so residing 
in the county of Prince George's aforesaid, 
under the dhrection of their said master and 
owner, the said Gabriel prays judgment if 
the said circuit comrt of the District of 
Columbia here will or ought to have further 
cognizance of the petition aforesaid. 

This plea was supported by the affidavit 
of Mr, Duvall, as to the facts therein stated, 
and a denial of tiie facts stated in the pe- 
tition, that he was about to sell the petition- 
ers out of the district to foreign purchasers. 
To this plea the petitioners replied, that this 
court ought not to be precluded from taking 
cognizance of the petition, because, by way 
of replication they say that before and at 
the time of filing their said petition, the 
petitioners were here present residing within 
the jurisdiction of this court in their own 
proper persons, in Washington comity afore- 
said; without this, that at the time and 
times aforesaid the said petitioners, or any 
of them, did and do reside in the said coun- 
ty of Prince Geoi-ge's and state aforesaid, 
under the direction of the said Gabriel, then 
and diuring the time and times aforesaid, 
being the master and owner of the said pe- 
titioners, and of each and every of them 
as alleged in said plea; and of this they put 
themselves upon the country. To this repli- 
cation there was a special demiurrer: 1st. 
Because, although the petitioners have de- 
nied that at the time of filing their petition, 
they were residing in Prince George's coun- 
ty, under the direction of their said master, 
and have averred that they were here per- 
sonally at that time, yet they have not aver- 
red that they were here under the direction 
of their master; without which this com-t 
has no jm-isdiction of the cause. 2d. Be- 
cause the said replication is informal, in- 
sufficient, &:c. The 21st section of the act 
of Maryland, 1796, c. 67, upon which the 
plea is founded, is in these words, "And be 
it enacted, That no petition or petitions for 
freedom shall hereafter originate in the gen- 
eral court of either shore; but shall com- 
mence and be tried only in the county where 
such petitioner or petitioners shall reside 
imder the direction of his, her, or their mas- 
ter, mistress, or owner; and the court of 
the county where such petition or petitions 
shall be preferred, shall have full power and 
authority to issue process against such mas-" 
ter, misti'ess, or owner for the purpose of 
compelling his or her appearance, directed 
to the sheriff of the county where such per- 
son or persons shall reside, and such sheriff 
shall serve and return such process in the 
same manner as if issued by the county 



court of his county; and in case of neglect 
or delay in such sheriff to execute and re- 
turn such process, he may be fined by the 
court issuing such process." 

Mr. Jones and O. C. Lee contended, that 
the remedy by petition was local, and con- 
fined to the state which gave it, and to the 
particular case mentioned in the statute; to 
wit, of a Maryland slave petitioning against 
a Maryland master, for a cause of freedom 
acquired or existing under the laws of Mary- 
land; and if the Maryland law of 1796 is 
to be considered as continuing in force in 
this coimty of the district after its separa- 
tion from the state of Maryland, or as re- 
enacted by congi-ess on the 27th of February, 
1801, and to be so modified in its consta'uc- 
tion as to fit it to the circumstances of this 
county, then the case must be that of a slave 
residing here under the direction of the mas- 
ter, also residing here. The slave must have 
been voluntarily brought to this county by 
the master; otherwise he cannot be con- 
sidered as residing here under the direction 
of his master. If the Maryland statute is 
adopted, the locality of the action is adopted 
also. 

Mr. Key, contra. If the actioa is. local 
under the Maryland statute, it is only local 
as to the several counties in that state; but 
as there is only one county in this district 
in which the Maryland laws have been 
adopted, the question of locality imder the 
21st section of the act of 1796, cannot arise 
here. If Mr. Duvall had been sued upon 
a promissory note, or in any other transitory 
action^ he might as well plead the act of 
Maryland, which provides that no man shall 
be sued out of the county in which he re- 
sides. The act of 1796, does not give the 
right to petition for freedom; it existed long 
before. 

Mr. Jones, in reply. No state courts have 
jurisdiction of a right to freedom acquired 
imder the laws of another state. It is ex- 
clusively within the cognizance of the state 
in which the right was acquired. The law 
which forbids the suing of a man out of his 
own county is applicable to the remedy; but 
the act of 1796 relates to the right of action. 
It is a law purely of state policy. The pe- 
titioner must be hei-e held in bondage; the 
wrong must be done here, the right must 
accrue here; a petition for freedom can only 
be maintained here against a person resident 
here, by a petitioner residing here. A col- 
ored man is prima facie a slave; he can, 
therefore, only sue in the mode given by 
statute. The act, in effect, says, that no 
colored person shall be pei-mitted to sue, 
unless he reside here under the direction 
of his master, a resident of the district. 
The remedy and the jurisdiction are pecul- 
iar; they are applicable only to Maryland 
negroes. 

CRANOH, Chief Judge (nem. con.). The 
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object of the 21st section of the Maryland act i 
of 179G, c. 67, seems to have been to prevent j 
the filing of petitions for freedom in the gen- { 
eral coui-t, and to confine the original jm-is- j 
diction, in such cases, to the county courts; j 
but not to the court of the county in which j 
the master should reside; for the act provides j 
expressly for the case of a petition filed in 
one county against a master residing in an- 
other county, by authorizing the comrt of the 
county in which the petition is preferred, to 
issue process to compel the appearance of 
the master, directed to the sheriff of the 
county in which the master resides; which 
the sheriff is to serve and return as if issued 
by the com:t of his own county. In whatever 
county the petitioner might be, if he was un- 
der the control of his master, he might be 
said to be residing in that county under the 
direction of his master. If he were taken up 
as a runaway, and confined in the county 
jail, by authority of his master, he would 
be residing there under the direction of his 
master, and might there petition for his free- 
dom. But it seems to us that the legislatm-e 
contemplated only such colored people as 
should be claimed as slaves by residents of 
Maryland. If a colored person, born free in 
Maryland, but held as a slave in Virginia, 
should escape into Maryland, in what county 
in Maryland could he be said to be residing 
under the direction of his master? Yet if 
he were taken up in Maryland as a runaway, 
we presume the com-ts of that state would 
not refuse to hear his petition. 

If the object of the act was to ascertain 
which of the county courts shorild have ju- 
risdiction of the cause, that object was only 
applicable to the jm-isdiction of the county 
courts of Maryland; and it could not be con- 
tended that, if the master resided in a county 
of Virginia, the law of Maryland would give 
jurisdiction to the county courts of Virginia; 
nor would a Maryland court be deprived of 
its jurisdiction, by ihe plea that the petitioner 
was residing in Virginia, under the direction 
of his master; much less would it be deprived 
of its jurisdiction by a law of Virginia, which 
should authorize a person, holden in slavery, 
to sue for his freedom in that coimty only in 
which his master should reside. The law of 
Maryland has been adopted as the law of this 
part of the district,— of this county only; and 
is to be considered as if enacted here,totidem 
verbis, mutatis mutandis. In such case, it 
can operate only upon such counties as may 
be formed out of this part of the district; 
and, as its object in Maryland was only to 
designate the courts of the state which should 
have jm-isdiction of such causes, it has here 
no subject to operate upon, inasmuch as we 
have only one county. It is a law not ap- 
plicable, in that respect, to the present con- 
dition of this pai-t of the district; and, there- 
fore, was either not adopted, or is wholly 
inoperative. We consider the negative aver- 
ment in the defendant's plea, contained in the 
words— "And not in the county* of Washlng- 
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ton aforesaid, or elsewhere in the District of 
Columbia aforesaid, under the direction of 
the said Gabriel," as an immaterial aver- 
ment; for those words, "under the direction 
of the said Gabriel," qualify or modify the 
whole sentence, and spoil what we should, 
without them, consider as a very material, 
and, indeed, the only material averment in 
the plea. For if the petitioners were not here 
at the time of filing their petition, but were 
residing with their master in Prince George's 
county, in Maryland, this court has no juris- 
diction of the cause. The plea does not deny 
that they were then residing here, but only 
that they were not residing here under the di- 
rection of their master; which is a negative 
pregnant with this affirmative, that they 
were residing here. If the petitioners were, 
at the time of filing their petition, residing 
here, and holden in slavery by the defendant, 
we think this court had jurisdiction; and it 
is certain that this court has exercised juris- 
diction in many such cases. This is the first 
case, however, in which there has been a 
plea to the jurisdiction, founded on the twen- 
ty-first section of the act of 1796, c. 67. The 
fact stated in the plea, that the petitioners 
were always residing in Prince George's 
county in Maryland, imder the direction of 
their master, is only an argumentative denial 
that they wei-e here at the time of filing their 
petition; which is bad upon demurrer. And, 
if they were not then hei-e. it is not material 
where they were. The averment, therefore, 
without denying their residence here, is an 
immaterial averment. Both the affirmative 
and negative averments, therefore, being im- 
material, the plea is bad, and judgment on 
the demurrer must be against the defendant, 
who has committed the first fault in tHe 
pleadings. 

It has been said, in argument, that the 
remedy by petition for freedom is given by 
the statute of 1796, and must be pursued 
strictiy, according to the statute, and can 
only be used by those who come within its 
words; namely, persons residing in the coun- 
ty, under the direction of their masters, 
&c. But the remedy is not given by that 
statute. It existed long before, and was in 
daily use at the time of passing the act of 
1796. That act only takes away the jurisdic- 
tion from certain courts; and does not de- 
prive any person of a remedy which he be- 
fore had, if he pursues it in the proper court. 
There is no reason to suppose, that the legis- 
lature intended altogether to deprive any 
class of persons of the protection of the 
laws. There is no statute which expressly 
gives to a person, held in slavery, a right to 
.sue for his freedom. The remedy was prob- 
ably adopted in analogy to that given "by 
way of petition," in cases of complaints be- 
tween masters and servants, under the thir- 
tieth and thirty-first sections of the act of 
1715, c. 44, and was probably in use from 
that time until the passing of the act of 1796. 
Nor can the action, or the cause of actum^ 
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be considered as local. Wherever the master 
exercises his power over the supposed slave, 
there the right of action exists. It is, in its 
nature, stricfly personal. It is suggested, al- 
so, tliat, as the right depends upon the law 
of Maryland, it can he tried only in the 
courts of Maryland. But there is no founda- 
tion for such a doctrine. Personal rights, ac- 
quired by the laws of Maryland, follow the 
person everywhere, unless they are such as, 
in their nature, cannot be enjoyed elsewhere. 
It is said, also, that the twenty-first section 
of the act of 1796 regards Maryland negroes' 
only. This is probably true. But that sec- 
tion is restrictive only, and therefore restrains 
only Maryland negroes from suing in certain 
courts; so that if it be adopted as the law 
here, it would only restrain negroes resident 
in this part of the district, and only in re- 
gard to their choice of the tribunal, in case 
tliere were more than one, in this part of the 
•district It is true, as alleged in argument, 
that the injury of which the petitioners com- 
plain must be an injury committed here. 
There must be a Jiolding in slavery here, to 
give this court jurisdiction; but it is not 
true that this court has only jurisdiction of 
a right of freedom which accrued here. If 
the defendant has a right to hold the peti- 
tioner in slavery in Maryland, by the laws of 
ISIaryland, he has a right to hold him here, 
unless the petitioner has acquired a new 
right to his freedom. So if the petitioner ac- 
quired a right to freedom in Maryland, he is 
free here. 

The motion of the petitioners, to amend 
their replication a second time, was objected 
to as um-easonable, inasmuch- as a judgment 
against them upon this demurrer would only 
remit them to their proper tribunal, that is, 
the county court of Prince George's county, 
in Maryland. The petitioners sue quasi in 
forma pauperis, and the court ought to see 
that they are not enti-apped in the subtleties 
of special pleading. If this court has juris- 
diction of their cause, it ought to exercise 
it; if it has not, it will not usurp it. If the 
court had given judgment against the peti- 
tioners, upon the pleadings, as they stood 
before the amendment, and should after- 
wards have seen that they could be so amend- 
ed, consistently with the truth of their case, 
as to give jurisdiction to this court, we pre- 
sume it would have permitted the amend- 
ment to be made; especially if it should 
have appeared, as was probably the case, 
that the defendant had amended his plea 
after the first replication was filed. The 
amendment of the replication, however, does 
not alter the opinion of the court as to the 
insufficiency of the plea. 

The defendant, afterwards, by leave of the 
court, withdrew his demurrer to the repli- 
cation, and the cause, at a subsequent term, 
was tried upon its merits, and verdict ren- 
dered for the petitioners. No writ of error 
was taken out. 
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BUTLER et al. v. DUVALL. 

[4 Oraneh, O. 0. 167.] ^ 

Circuit Court, District of Columbia. May 
Term, 1831. 

Slaves— Right to Fueedom. 

1. Slaves removed by their owner from Mary- 
land, or Georgetown in the District of Colum- 
bia, to Virginia, and kept therein one whole 
year, are entitled to freedom under the law of 
Virginia, unless the owner took the oath pre- 
scribed by that law -within the time thereby lim- 
ited; but after the lapse of twenty-five or thirty 
years, the jury may presume that such oath was 
taken as prescribed, and witliin the limited time. 

2. Slaves carried by the owner from Virginia 
to Maryland, with intent to reside therein, are 
entitled to freedom. 

3. If slaves be removed by their owner from 
Virginia to the county of Washington, D. C, 
and there sold within three years after such re- 
moval, the jury may infer that they were im- 
ported for sale, and if so, they are entitled to 
freedom. 

Upon the trial the following instructions 
were given by THE COURT to the jury: 

1. Upon the prayer of Mr. Coxe, for the 
petitioners: That if the jury shall believe, 
from the evidence aforesaid, that Dales was 
the owner of the petitioners, or -their parents, 
in the state of Maryland, or in Georgetown 
in the District Of Columbia, and resided with 
them there, and subsequently removed to 
Virginia, and kept them in that state, one 
whole year together, that then the said pe- 
titioners are entitled to their freedom under 
the law of Virginia, xmless the said Dales, 
within the time specified in the Virginia law, 
complied with- the requisitions of that law by 
taking the oath therein prescribed. 

2. But, at the prayer of Mr. Jones, for the 
defendant, further instructed them, that if 
they believe from the evidence that such re- 
moval to Virginia, of the said slaves, was 
more than twenty-five to thirty years before 
the bringing of this petition; that during all 
the time the said Dales Uved, whether in 
Virginia, in Maryland or in the District of 
Columbia, the petitioners were continually 
held and used as slaves, either by the said 
Dales or by the defendant as purchaser 
from him; that the said slaves were pur- 
chased by said Duvall <pf the said Dales 
more than twenty years before the bringing 
of this petition, and have been held by 
him, as slaves, by virtue of that purchase, 
ever since; and that the said Dales died 
some years before the filing of this pe- 
tition,— then it is not necessary for this 
defendant to offer further evidence to prove 
a compliance, on the part of said Dales, 
with said requisitions of the Virginia law, 
but such compliance may be presumed; and 
the burden of proving the contrary thrown 
on the petitioners. 

3. On the prayer of Mr. Coxe, for the pe- 
tioners: That if the jxiry shall believe from 

^ [Reported by Hon. "William Cranch, Chief 
Judge.] 
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the evidence aforesaid, ttiat the said Dales* 
owner of said petitioners as aforesaid, re- 
sided with the said petitioners in Virginia, 
and sold them while he so resided, to the 
defendant, whether said sale was made in 
Georgetown or in Virginia, the defendant 
then residing in Washington county, D, G., 
who then carried said slaves to Prince 
George's county with intent to reside therein, 
then the petitioners are entitled to their free- 
dom. And in such case if the said slaves 
and their master resided in the state of 
Virginia, and their said master removed with 
them to the District of Columbia, and sold 
them within three years after such removal, 
then the jury may infer that the said slaves 
were imported with intent to sell them; and 
if so they are entitled to their freedom. 

Mr. Jones, in support of his prayer (No. 2,) 
cited Matilda v. Mason [Case No. 9,280]; Id., 
12 Wheat. [25 U. S.] 590, on writ of error; 
Murray v. McCarty, 2 Munf. 393; Abraham 
V. Matthews, 6 Munf. 159. 

Verdict for the petitioners. Motion for new 
ti'ial, overruled. No writ of error taken. 

[NOTE. For proceedings on demurrer to the 
replication to the plea interpo<^ed to the peti- 
tion, see preceding case. No. 2,938.] 



Case No. 2,340. 

BTJTLEE, V. FARNSWOBTH. 
[4 Wash. 0. C. 101.] ^ 

Circuit Court, B. T>. Pennsylvania. April Term, 

1821. 

Circuit Courts — Jurisdiction — Citizexship. 

1. A citizen of one state is to be considered 
as a citizen of every other state in the union. 
Citizenship, in relation to the federal judiciary, 
must be of that Icind which identifies the party 
with some particular state, of which he is a 
member. 

[Cited in Doyle v. Clark, Case No. 4,053.] 

2. The only rational construction of the con- 
stitution, in relation to jurisdiction of the feder- 
al courts, is to limit it to cases where the suit is 
between resident citizens of separate states, or 
where an. alien is a party. 

3. In order to give jurisdiction to the courts 
of the United States, the citizenship of the par- 
ty must be founded on a change of domicil, and 
permanent residendfe in the state to which he 
may have removed from another state. Mere 
residence is prima facie evidence of such change, 
although when it is explained and shown to 
have been for temporary purposes, the pre- 
sumption is destroyed. The intention is to be 
collected from acts, and not from the declara- 
tions of the party. 

[Cited in Burnham v. Kangeley, Case No. 2,- 
176. Kemna v. Brockhaus, 5 Fed. 763. 
Followed in Morris v. Gilmer, 129 U. S. 
329, 9 Sup. Ct. 293.] 

[See note to Case No. 2,176.] 

At law. This case, although it comes be- 
fore the court in the form of a rule to show 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



cause why the action should not be dismissed 
for want of jurisdiction, is connected with 
that question by an agreement of the counsel^ 
that the finding of the jury, subject to the 
opinion of the court upon the q.uestion of 
jm'isdiction, should be put into the form of 
a special verdict, and judgment to be entered 
thereon, as may be decided on this rule, so 
as to enable either party to sue out a writ 
of error to the supreme court. The facts 
stated are, that before and during the war of 
the Revolution [Pierce Butler], the lessor of 
the plaintiff was a citizen of the state of 
South Carolina, where he owned large es- 
tates, and resided with his family, until 
about the year 1791, when he removed, with 
his family, to Philadelphia, where he has 
ever since resided. Neither he nor his fam- 
ily have resided in South Carolina since the 
year 1795 or 1796. He represented that 
state in congress until the year 1804; since- 
which time he has exercised no public employ- 
ment under that state. During his residence 
in this city, and until the year 1812, he was 
in the habit of making annual visits to his 
estates in South Carolina; but he has not 
been to South Carolina from that year to- 
the year 1817, when this suit was brought. 
A personal tax has been regularly assessed 
upon the plaintiff in this state; which he has 
nevertheless always refused to pay. Ther 
two witnesses, who proved the above facts,, 
in part depose that from the plaintiff's con- 
versation and other circumstances, they were 
under a strong impression that Mr. Butler's 
determination and desire have constantly 
been to remain a citizen of South Carolina, 
and that he has been studious so to be re- 
garded. That he once had large possessions 
in South Carolina, which he has disposed of, 
except some lots in Charleston. It was con- 
tended, in support of the rule, that the acts 
of the lessor of the plaintiff were conclusive 
evidence of his change of domicil from South 
Carolina to this state, which no private in- 
tentions or public declarations could dis- 
prove. That although citizenship in relation 
to immunities may not depend upon the fact 
of residence, and particular franchises, such 
as the elective, may, and do depend upon tlie- 
laws of the particular states in which the 
exercise of them is claimed; yet, as to fed- 
eral jurisdiction, the right must depend alto- 
gether upon permanent residence or domicil, 
imless in ttie case of an alien. The ease of 
Cooper V. Galbreath [Case No. 3,193], decided 
in this court, was relied upon as concluding 
this case. It was also insisted, that residence- 
is prima facie evidence of domicil, until 
evidence to rebut the presumption is given 
on the other side. 2 Bos. & P. 230, note. 
Against the rule, it was contended, that resi- 
dence against intention, cannot deprive a man 
of his rights of citizenship in the state from 
which he removed, or make him, against his 
will, a citizen of the state to which he has 
removed, although his intention should be 
never to return. This is peculiarly the case,. 
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where the state from which the party re- 
moves considers him as a citizen of that 
state, and as such bestows upon him public 
employments which none but a citizen could 
legally exercise. The first position is proved 
in point of fact by the declarations of the 
plaintiff, and the legal effect of such inten- 
tion is decided in the case of Cooper v. Gal- 
breath. The following cases establish the 
point that citizenship, and not residence, is 
essential to the exercise of federal jm-isdic- 
tion; in as much as the allegation of the 
latter in the declaration is not sufficient to 
show jurisdiction, although the former is. 
[Bingham v. Cabot] 3 Dall. [3 U. S.] 3S2; 
[Tm-ner v, Enrille] 4 Dall. [4 U. S.] 8; [Aber- 
crombie v. Dupuis] 1 Craneh [5 U. S.] 343; 
[Wood V. Wagnon] 2 Craneh DO U. S.] 1; 1 
Bin. 351. The counsel also cited 1 Bin. 351. 
The court stopped the counsel who was 
about to reply. 

Binney and Chauncey, in support of the 
rule. 
Mr. Rawle and C. J. Ingei'soll, against it. 

WASHINGTON, Circuit Justice. The case 
of Cooper v. Galbreath [Case No. 3,193] was 
very ably argued by the counsel upon the 
point of federal jm-isdiction, and was ma- 
turely considered by the court. The opinion 
then given remains unshaken by the argu- 
ment which we have now heard in opposition 
to it With respect to the immunities which 
the rights of citizenship can confer, the citi- 
zen of one state is to be considered as a 
citizen of each, and every other state in the 
union. But the privilege of suing in the 
tribunals of the nation, cannot possibly de- 
pend upon the fact of general citizenship, 
because if it did, the jurisdiction of those 
tribunals would extend to every case where 
citizens were parties, since a citizen of Penn- 
sylvania, suing a citizen of the same state, 
might truly allege that he is himself a 
citizen of any other state, and that the de- 
fendant is a citizen of the state in which 
the suit is brought. Or, every case, in which 
citizens are parties, might, by the same 
course of argument be exduded; since it 
being equally true that a citizen of New Jer- 
sey, who is plaintiff, is also a citizen of P^n- 
sylvania; the Pennsylvania defendant might 
plead, that the plaintiff and defendant are 
citizens of the same state. It is plain, there- 
fore, that citizenship, in relation to the fed- 
eral judiciary, cannot be that which has 
just been referred to, but must be of that 
kind which identifies the party with some 
particular state, of which he is a member. 
The theory of this provision in the consti- 
tution is the danger of partiality in the state 
tribunals, where the suit is between a mem- 
ber of the political family, where the suit is 
instituted, and a strangei'. Citizens, in ref- 
ei'ence to federal jurisdiction, are mentioned 
as in opposition to each other. It is a citi- 
zen of one state, and a citizen of another 



state in which the suit is brought, which can 
never be explained by a general citizenship^ 
which confounds all distinction, and admits 
of no opposition. 

The only rational construction of the con- 
stitution, in relation to federal jurisdiction, 
is to limit it to cases where the suit is 
between the resident citizens of different 
states, or where an alien is a party. No 
difliculty has ever existed or could exist 
where the suit is between the native or f actir 
tious citizens of one state, and those of an- 
other. But when a removal takes place 
from one state to another, the question nec- 
essarily arises, whether the person, so re- 
moving, is a citizen of the state in which 
he was born, or was naturalized, or of that 
to which he had removed? As to this matter, 
we can add nothing to what was said in the 
case of Cooper v- Galbreath [supra]. The 
question of law, arising upon the particular 
facts of each case, must always be, has the 
person so removing, become incorporated in- 
to the new society, so as to be a member of 
it, in like manner as he was of the political 
family from which he emigrated? In other 
words, has he changed his domicil, and be- 
come a permanent resident in the state to 
which he has removed? Mere residence is 
prima facie evidence of such a change; al- 
though, when it is explained, and shown to 
have been for mere temporary purposes, the 
presumption is repelled. It is true, that the 
intention of the party in changing the place 
of his residence, is a material ingi'edient in 
the question of citizenship, as it concerns 
federal jmisdiction. But this intention is 
to be collected from the acts, and not from 
the declarations of the party. If the re- 
moval be for the purpose of committing a 
fraud upon the law, and to enable the party 
to avail himself of the jmisdietion of the 
federal courts, and that fact be made out by 
his acts, the court must pronounce that his 
removal was not with a bona fide intention 
of changing his domicil, however frequent 
and public his declarations to the contrary 
may have been. If, on the other hand, the 
sincerity of the removal, for the pm'pose of 
permanently residing in the state which the 
person has selected, be not questioned, and 
his acts correspond with such purpose, the 
change of domicil is completed, and the law 
forces upon him the character of a citizen 
of the state where he has chosen his domicil; 
although he may have uniformly declared, 
as it is contended the lessor of the plaintiff 
has done, that he nevertheless considered 
himself as continuing a citizen of South Car- 
olina. It is a conclusion of law upon certain 
facts, which constitutes him a citizen of the 
state where he permanently resides; which 
neither his private intentions, nor his public 
declarations can alter. Were it otherwise, 
a door « would be opened for the grossest 
frauds upon the jurisdiction of the federal 
courts; since a person in the predicament 
stated might qualify himself to sue, or dis- 
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qualify himself from being sued in those 
com'ts, by declarations, knoAvn i^erhaps only 
to a few of his friends, though in manifest 
hostility to open and notorious acts, from 
which alone the world can judge of his in- 
tentions. 

As to the cases cited from Oranch, they only 
prove that the declaration must set forth the 
jurisdiction of the com't, by stating that the 
parties are citizens of different states. But if 
this allegation be traversed, the question will 
still remain to be decided, what constitutes 
such a citizenship? The declaration, however, 
need not go farther than to make the gen- 
eral allegation. But it is not sufficient to 
state that the plaintiff or defendant is of, or 
resident, or carrying on trade within a par- 
ticular state; because he may truly be what 
is asserted, and jet not be a permanent res- 
ident, or domiciled citizen of that state. As 
to the lessor of the plaintiff, if this state be 
not the place of his domicil, it is impossible 
that acts can, in any instance, amount to a 
change of domicil, or of permanent residency. 
We are clear that the law is against him, 
and we therefora direct the rule to be made 
absolute. 
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BUTLER V. HOPPER. 

[1 Wash. C. 0. 499.3 ' 

Circuit Court, D. Pennsylvania. Oct. Term, 
1806. 

Brisgixg Slave into Free State — Domicile op 
Master— Privilege of Mbsibbk of Coxgress — 
Constitutional Law — Special Verdict — Prov- 
ince of Court. 

1. The plaintiff formerly lived in South Caro- 
lina, where he had a plantation, which he cul- 
tivated, and still continues to do so, by his 
manajrer and slaves, and upon which he has a 
furnished house, and servants. From 1794 to 
this time, with the exception of an annual visit 
to his estate in Carolina, he has kept a dwell- 
ing house in the city of Philadelphia, and has 
resided in it with his family and servants, and 
amongst them Ben; who was his slave before 
he came to Philadelphia, and who continued 
with him, claimed as such, until September 1805, 
when claiming his freedom, be was discharged 
from his service, by habeas corpus issued by 
the court of common pleas of Philadelphia coun- 
ty. Whilst on his estate in South Carolina, Mr. 
B. always kept house, having Ben with him. 
From 1794 to 1805, ilr. B. represented the 
state of South Gai'olina in congress, with the 
exception of two years, during which, he was a 
member of the legislature of that state. The act 
of assembly of March 1, 1780, is not contrary 
to the 1st article of the constitution of the 
United States; as the 9th section of the 1st 
article thereof, does not apply to state govern- 
ments; nor does the 2d section of the 4th article 
extend to the case of a slave, voluntarily car- 
ried by his master into another state, and there 
leaving him under the protection of some law 

.. . Q 

^ [Originally published from the MSS. of Hon. 
Busbrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



declaring him free; but to slaves escaping from 

one state into another. 
[Cited in Polydore v. Prince, Case No. 11,- 
257; Passenger Cases, 7 How. (48 U. S.) 
542, 544; Morgan's Louisiana & T. R. & 
S. S. Co. V. Louisiana Board of Health, 118 
U. S. 467, 6 Sup. Ct. 1120.] 

2. The plaintiff cannot claim an exemption 
from the operation of the act of assembly of 
Pennsylvania; because, for two years he ceased 
to be a member of congress, and during that 
time, he lost the privilege which the exception 
gave him. He cannot be considered a sojourner 
in the state. If a man remove from one state to 
another, with an intention of making the latter 
the place of his permanent abode, he is domiciled 
there; although he leave behind him another 
estate which he cultivates, and is even elected a 
member of the legislature of the state, where the 
same is situated. 

[See note to Case No. 2,176.] 

3. If the jury, in a special verdict, find facts 
only, the court must draw the legal conclusion 
from them; and if they draw conclusions 
against the law upon the face of them, the court 
will reject the conclusion, and judge upon the 
facts. 

[Cited in U. S. v. Page, Case No. 15,9S6a.] 
[See Peterson v. U. S., Case No. 11,036; 
King V. Delaware Ins. Co., Id. 7,788. Com- 
pare U. S. V, Collier, Id. 14,833.] 

4. Where the jury find only such facts as 
leave the question of law equivocal, and then 
draw a conclusion which the facts not found 
might have warranted; the court will say 
their conclusion is against law. 

This case comes before the court on a spe- 
cial verdict, the material parts of which 
find; that the plaintiff [Pierce Butler] former- 
ly lived in the state of South Carolina, 
where, as well as in Georgia, he had a val- 
uable plantation, which he cultivated, and 
still cultivates, by his overseers and slaves, 
and on which he had, and still has, a fm*- 
nished house and servants. That from the 
year 1794 to the present time, with the ex- 
ception of an annual visit to his plantations 
at the southward, continuing from October 
in each year, tiU May or June following; he 
has kept a dwelling house in the city of 
Philadelphia, and has resided in it, with his 
family, consisting of several children, and 
domestic servants, and amongst the latter, 
Ben, the subject of the present suit; who 
was his property, as a slave at the time of 
his coming into this city, and who continued 
with him, claimed as such, tmtil September, 
1805, when he was discharged from his serv- 
ice, under a habeas coi-pus issued from the 
court of common pleas of this state. Whilst 
on his plantation in South Cai'olina, dm'iug 
these annual visits, the plaintiff kept house, 
always having Ben with him. From the 
year 1794, until the 4th of January 1S05, the 
plaintiff represented the state of South Caro- 
lina in congress, except for two years, be- 
tween 1796 and 1800, when he was a mem- 
ber of the legislature of that state. 

Mr. IngersoU, for plaintiff. 
Mr. Lewis, for defendant. 

WASHINGTON, Circuit Justice (after stat- 
ing the case as above). Upon these facts, 
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the question is, whether Ben became free by 
Tirtue of a law of this state, passed on the 
1st of March 1780; which 'declares, that no 
person of any nation or colour, except ne- 
^•oes registered according to the act, shall 
thereafter be holden as slaves within this 
state, but as free, except the domestic slaves 
attending upon delegates in congress from 
the other states, foreign ministers, and con- 
suls, and persons passing through, or so- 
journing in this state, and not becoming res- 
ident therein. To dispose at once of an ob- 
jection to the validity of this law, which 
was slightly glanced at, I observe, that the 
■9th section of the 1st article of the constitu- 
tion of the United States, which restrains 
■congress from prohibiting the importation of 
slaves prior to the year 1808, does not, in its 
words or meaning, apply to the state gov- 
ernments. Neither does the 2d section of the 
4th article; which declares, that "no person, 
held to labour or service in one state, under 
the laws thereof, escaping into another shall, 
in consequence of any law therein, be dis- 
■charged from such service;" extend to the 
case of a slave voluntarily carried by his 
master into another state, and there leaving 
him under the protection of some law declar- 
ing him free. The exercise of this right, of 
restraining the importation of slaves from 
the other states, under dijQferent limitations, 
is not peculiar to Pennsylvania. Laws of 
this nature, but less rigid, exist in most of 
the states where slavery is tolerated. 

We come then to the consideration of this 
law, and of the facts found in the special 
verdict The plaintiff claims an exemption 
from the enacting part of the section above 
stated, upon two grounds: 1st, as a member 
of congress; and secondly, as a sojourner. 
The first will not answer his purpose, be- 
cause for two years he ceased to be a mem- 
ber of congress, and therefore lost the priv- 
ilege which that character might otherwise 
bave confen-ed upon him, imder the excep> 
tion in the law. This fact dispenses with 
the necessity of examining the wiredrawn 
■distinction, which has been contended for, 
between "a representative in congress," and. 
"a member of congress;" both of which ex- 
pressions describe the same character, and 
are varied in different parts of the section, 
with a view to the sense of the phrase, as 
well as to the grammatical accm'acy. 

The next question then is, can the plaintiff 
be considered as within the other exception 
•of the law, a sojourner during the period 
when he ceased to be a member of congress? 
But the verdict precludes all inquiry into 
this point, by finding, that the plaintiff, from 
the year 1794, to the present time, has resid- 
ed with his family in Philadelphia, except 
at those times when he visited his planta- 
tions in the southern states. No person is en- 
titled to the protection of the exception, who 
Is a resident in the state, unless he be a 
member of congress, a minister, or consul. 
But the jury find that the plaintiff was a i 



resident, and was not either a member of 
congress, a minister, or consul. The conclu- 
sion is inevitable. In answer -to this, it is 
said by the counsel for the plaintiff, that the 
jury have found facts enough to show that 
the plaintiff was not a resident of this state. 
What these facts are has already been stat- 
ed. But, will it be contended, that if a man 
removes from one state to another, with an 
intention of making the latter his permanent 
abode, he is not domiciliated there; because he 
has left behind him an estate which he cul- 
tivates, sometimes visits, (no matter how 
often, or how long in each year,) and whilst 
there, keeps house, and is even elected into 
the legislature of the state he has left? 
These circumstances are of prodigious weight, 
I admit, to repel the idea of a change of 
domicile; but strong as they are, evidence 
might have been given to the jury, snffi- 
cient to warrant them in the conclusion they 
have drawn; and by finding the plaintiff to 
be a resident in this state, they find, in ef- 
fect, everything necessary to constitute him 
a resident. If the jtu*y find facts only, the 
court must draw the legal conclusion from 
them; or if, having found the facts, they 
draw a conclusion against the law, upon the 
face of them, the court will judge upon the 
facts, and reject the conclusion. But, when 
they find only such facts as leave the ques- 
tion of law equivocal, and then draw a con- 
clusion which the facts not found might 
have warranted, the court cannot say that 
their conclusion is against law. I am there- 
fore of opinion, that, upon this verdict, the 
law is with the defendant. 



BUTLER (KBIBERLY v.). 

777. 



See Case No. 7,- 



Case Wo. S,S42. 

BUTLER V. McOLELLAN et al. 

DL Ware (219), 220; 7 Am. Jur. 70.] * 

District Court, D. Maine. Sept. 27, 1831. 

Seamen— AuTHORiTT of Master— Mate's Liabii> 

ITT FOR CaSRVING OdT OrDERS — PUNISHMENT 

OF Seaman. 

1. The master has the sole and exclusive com- 
mand on board the vessel, and the inferior offi- 
cers, as well as the common sailors, are bound 
to obey his lawful commands. 

[Cited in Jay v. Almy, Case No. 7,236.] 

2. When the mate, in obedience to the orders 
of the master, assists him in inflicting punish- 
ment on a seaman, he will not be held re- 
sponsible as a joint trespasser, unless the pun- 
ishment is obviously and grossly excessive and 
unjust. 

[Cited in Allen v. Hallet, Case No. 223.] 
[See note at end of case.] 

3. When it is apparent that punishment is 
merited, the court will not undertake to adjust 
very exactly, according to its own ideas of 
fitness and propriety, the balance between the 

* [Reported by Hon. Ashur Ware, District 
Judge. 7 Am. Jur. 70, contains only a partial 
report.] 
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gravity of the offence and the quantum of pun- 
ishment, and will not award damages unless the 
punishment is manifestly excessive. 

[Cited in Sheridan v. Furbur, Case No. 12,- 
761.] 

[See note at end of case.] 

4. The provisions of the ancient sea laws on 
the authority of the master to punish seamen. 

[Cited in Sheridan v. Furbur, Case No. 12,- 

761.] 
[See note at end of case.] 

[5. Cited in The Guiding Star, 1 Fed. 349, to 
the point that the admiralty can entertain juris- 
diction over actions for assault in personam 
only.] 

In. admiralty. This was a libel against 
the master and mate of the barque Argo, 
for an assault and battery of the libellant, 
while the barque was in the port of Matan- 
zas, in the island of Cuba. [Decree for libel- 
lant]. 

The material facts are that on or about 
the 25th of July, in the evening, the libellant 
was sent in the boat with Williams, another 
of the crew, for the captain, who had been 
spending the evening on board the Eastern 
Star, another Portland vessel lying in the 
harbor. No difficulty occurred until the 
boat came near the Argo, when, as she was 
coming along-side, the captain called out to 
imrow, or take in the oars. The libellant, 
who sat in the after seat, in taking in his 
oar, tm-ned the blade aft, on which the mas- 
ter, spealiing to him in a loud and passion- 
ate tone of voice, called him a rascal, and 
asked him why he did not turn the blade 
forward. The libellant replied that the boat 
was so near the vessel that it was impos- 
sible. On this the captain rejoined, that if 
he did not turn the blade forward, he would 
beat out his brains with the tiller. The 
libellant made some answer, the words of 
which are not testified to, but it is described 
by the witnesses as being temperate and not 
of an irritating character, whereupon the 
captain gave him a blow, and the libellant 
cried out, "Murder!" The captain then 
seized him, and a scuffle ensued, during 
which the captain gave the libellant several 
blows with his hand or fist, and lost his hat 
overboard. Up to the time when the scuffle 
took place, the only witness in the boat was 
Williams, but at this time the mate came 
on board. The first that he saw was Butler 
hold of the captain, apparently pressing over 
the stern of the boat. The captain seized 
him by the head, and pulled it down between 
his knees, on which Butler again sung out, 
"Murder!" The mate asked him what he 
was about, and Butler replied, "Will you 
see me abused?" The captain went up the 
steps first, and as soon as he was on deck, 
stripped off his coat and took a rope, and 
as Butler was coming up, made several pass- 
es at him with the rope, which Butler 
dodged, and made his escape on deck. At 
this time the crew had gathered around, and 
witi!.essed the remainder of the affair. The 



accounts which the different witnesses now 
give, though varying in some particulars, 
agree in substance. Some of the witnesses 
say that after Butler was on deck, he 
"squared away," that is, as the phrase is 
explained, he held up his hands towards the 
captain, and put himself in an attitude to 
attack him; others say that his attitude was 
that of defence, and to ward off the blows 
of the captain, who stiU threatened him with 
the rope. The captain advanced and made 
a pass at Butler with his fist, when he 
turned and fied, and in running, hit his leg 
against the windlass and he fell. The cap- 
tain pm-sued him, and sprang upon him as 
he fell, held him down and kicked him a 
number of times about the head and breast. 
The crew collected around, and one or two 
of them remonsti-ated with the captain, and 
told him that he ought not to kick Butler 
in the face. The mate came up, and ordered 
the men to stand off and let the captain do 
as he pleased, and, on the captain's order^ 
brought the irons and put them on, while 
the captain held him. Butler was then or- 
dered to the main hatch, and the captain 
went below to supper. When he came up, 
he found Butler at the main hatch, with 
his hands before him, which had been ironed 
behind. He again ordered them behind. At 
this time, according to the testimony of the 
mate, the captain said to Butler, "I'll teach 
you to clench me in the boat,"— to which 
Butler replied, that he did nothing but de- 
fend himself. The captain rejoined, "I'll 
teach you to defend yom-self," and gave him 
a blow with a rope; other witnesses say 
that he gave him several blows. The cap- 
tain then lashed him to the ring-bolt of the 
main hatch, and in doing st, drew the rope 
with such violence around his arms as to- 
give a good deal of pain, and though, some 
time after, it was loosened by one of the men, 
the marks remained several days. He re- 
ceived several wounds also on the back, at 
the windlass, which he showed to the crew 
three or four days afterwards, and which 
were then black and blue. He remained 
lashed to the ring-bolt three or four hours, 
when he was relieved by one of the men on 
the watch, and in the morning the captain 
ordered his irons to be taken off. 

Mr. Neal, for libellant. 
Mr. Anderson, for defendant. 

WARE, District Judge. This case has been 
earnestly and eloquently argued, both for the- 
libellant and respondent, with an apparent, 
and I doubt not a real conviction, on both 
sides, of the justice of their cause. It is not 
sm-prising that the court, bound to preserve- 
an even and well-balanced judgment, shoidd 
see it in a light somewhat different from that 
m which It is viewed by either of the parties, 
and as the counsel on both sides have ex- 
pressed a wish that I should give a written 
opinion, and explain the principles by which. 
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such cases are governed, I have considered' 
it more at large than would seem to he re- 
quired by the nature or importance of the 
case. 

The libel was originally brought against 
the master and the inate. In the progress 
of the case, and after the evidence was out 
in support of the libel, the respondent's coun- 
sel moved to dismiss the libel as against the 
mate, in order to introduce him as a witness 
in favor of the master, on the gi'oimd that, 
on the libellant's own showing, there was no 
sufficient evidence to charge him as a tres- 
passer. It was opposed on the ground that, 
by the common law, he who assists another 
to commit a trespass, is held as a joint 
ti-espasser. But this case is governed, not 
by the rules of the common, but of the ma- 
rine law. By the maritime law, the captain 
has aU the authority of command on board 
the vessel, and the inferior officers as well as 
the common seamen are bound to obey his 
orders. It is not, however, intended to be 
said that they are boimd to obey all his or- 
ders, whether lawful or not. In the case 
put at the bar, if the captain was proceeding 
to inflict, in a cruel and ferocious spirit, a 
punishment of extraordinary severity, obvi- 
ously not necessary for the preservation of 
subordination and discipline in the crew, and 
loss of life, or other serious injury should 
ensue, no doubt the mate or any of the crew 
who should aid in such excesses, though in 
obedience to the captain's orders, might 
render himself jointly responsible for the 
consequences. The present, however, is not 
such a case. And in order to render the 
mate civilly responsible with the captain 
for damage, when he is acting under the 
immediate orders of his superior, there must 
be such a manifest and gross excess of pun- 
ishment, such marks of cruelty and passion, 
that eveiy cool and impartial bystander 
would cry out on the injustice and cruelty 
of the punishment. In putting on the irons, 
the mate acted only in obedience to the ex- 
press orders of the captain, and to have jus- 
tified his refusal to obey, the case must have 
been one of manifest and gross oppression. 
Disobedience is held by the maritime law as 
an ofCense of the gravest and most dangerous 
character. The nature of the service, and 
the character "of those employed in it, ren- 
ders it necessary, for the safety of the prop- 
erty and lives committed to the uncertain- 
ties of a dangerous and treacherous element, 
exposed to risks requiring in many cases 
extraordinary promptitude of decision and 
action, that the captain should be intrusted 
with a large measure of disci*etionary au- 
thority. The hazards encountered are often 
of such a nature as do not admit of being 
met by the slow process of deliberation. If 
the captain was bound to consult the crew, 
or even his inferior officers, in emergencies, 
the mischief would be accomplished before 
the debate was brought to a dose, and the 
ship, with the crew, would be irretrievably 



lost before the opinions could be collected on 
the best mode of warding ofE the danger. 

The necessities of the service require a 
promptness of action in emergencies that ex- 
cludes the possibility of acting under the de- 
liberative du-ection of several minds, and the 
law, therefore, finding it necessary to invest 
the captain with a dictatorship to meet emer- 
gencies, to presei've uniformity of govern- 
ment, very properly gives him the entire 
authority or command, in all cases; but it 
enjoins on him the moderate and prudent 
use of his authority, and holds him stiictly 
responsible for the abuse of his high powers. 
In some instances, the old sea laws requii-e 
him, before acting, to consult with his offi- 
cers, as in the case of jettison rendered 
necessary by stress of weather, and. by the 
French Ordonnance he is required to take 
the advice of his mate and pilot before in- 
flicting punishment on any of his men; but 
with the exception of particular cases, spe- 
cially taken out of the general rule, the 
whole authority of command is invested in 
the captain; and these exceptions have never 
been understood to be incorporated into the 
maritime law of this country. The circum- 
stances of this case are not such as, in my 
judgment, to justify the mate in a refusal 
to obey the orders of the captain, and the 
libel, as against him, is therefore dismissed. 
The captain's case stands on different ground 
from that of the mate. Though the mate 
might not be justified in refusing to obey 
the captain when he ordered him to bring 
and put on the irons, the captain himself, 
in proceeding to inflict the punishment, did 
it under his responsibility to the laws of his 
country. By the common, as well as the 
marine law, the master has authority ovei* 
the mariners on board his vessel, and they 
are bound to obey all his lawful commands. In 
cases of disorderly and disobedient conduct, 
he may lawfully correct them in a moderate 
and reasonable manner; and this rule of 
temperance and moderation in punishment 
must necessarily depend on the particular 
curcumstances of each case. The urgency of 
the occasion, the temper and conduct of the 
culpable party, the dispositions, state of dis- 
cipline, and habits of obedience of the ci*ew, 
all are elements of the case, and may go to 
justify a greater or less degree of severity 
in the punishment The object of granting 
the authority to the master is to enable him 
to maintain his command and to presei've 
discipline and subordination on "board his 
vessel; and to do this, he must have the 
power to enforce habits of obedience and a 
respectful demeanor of the crew towards 
himself. 

As the law, in giving the rule, is unavoid- 
ably restricted to general and comprehensive 
terms, allowing a great latitude of discretion 
in its application to individual cases, it may 
be worth the while to enter into some detail 
to show how this subject of maritime police 
has beent. viewed by the old sea ordinances, 
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and by the text writers on maritime law, to 
see in what terms the rule itself is announ- 
-ced, and what is the general spirit and tone 
of the most enlightened jm'isprudence with 
respect to its application in. practice. The 
similarity of occupation and circumstances 
in life, has produced a gi-eat resemblance of 
manners and habits among seamen in all 
maritime counti-ies. It has been remarked 
that the framers of ancient maritime ordi- 
nances seem studiously to have avoided the 
mention of this power of the master to in- 
flict pimishment on his men. The Consulate 
of the Sea says that the seaman is bound to 
obey all the orders of the master and mate, 
relating to the service of the ship; that a 
seaman who shall have a quai-rel with the 
master shall lose half his wages, as well as 
his pacotille on board, and be expelled from 
the vessel; and if he shall employ arms 
against the master, the other seamen shall 
seize and bind him, put him in prison, and 
deliver him into the hands of justice. If 
he strikes his master, he shall be considered 
as a perjured traitor, and forfeit all he has, 
Tlie seamen also ought to bear with tlie mas- 
ter if he uses towards him reproachful lan- 
guage; and if the master makes an assault 
upon him, he ought to fly to the prow and 
put himself in the chains, and if the master 
follows him, he ought to retreat to the other 
side, but if the master still pm*sues him, then 
he may call witnesses and stand upon his 
defence, for the master cannot pass the 
chains. Chapters 162-165'. The Laws of 
Oleron [Fed. Cas. Append.] direct the master 
to preserve the peace among his crew, and 
reconcile their differences. If one seaman 
gives another the lie, he shall pay a fine of 
four deniers before he is admitted to the 
common table. If the lie is given to the 
master the penalty is double; and the master 
who gives the lie to the seaman is subject 
to the same penalty. If the master sti-ikes 
a seaman, he ought to bear the first blow, 
but if the master repeats it he may defend 
himself. He who first strikes the master 
shall pay a fine of one hrmdred sous or lose 
his hand, at his option— a strange pimish- 
ment, but one which appears to have been 
very common in the legislation of the middle 
ages. If any dispute arises between the 
master and a seaman the master cannot dis- 
charge him until he has denied him his mess 
at three consecutive meals. But if the sea- 
man repents, and offers to repair his fault 
to the satisfaction of the crew, the master 
is bound to pardon him and receive him into 
favor, and if he does not, but discharges 
him, the seaman may follow the vessel to 
her port of discharge, and recover his whole 
wages to the termination of the voyage. Ed. 
Pardessus, arts. 12, 14. "The master," says 
Cleirac, "ought to treat his men kindly, and 
not use towards them irritating and injuri- 
ous language; and if any dispute or quax-rel 
arises, before discharging a riotous and dis- 
orderly man, he ought to permit him to re- 



main a day and a half on board, or during 
time of three meals, that he may have time 
to sleep upon his offence, and if in that time 
he acknowledges his fault, offers to repair it, 
and submit to the judgment of tlie rest of the 
crew, the master is boimd to accept the sat- 
isfaction." Cleirac sur Jugemens d' Oleron, 
art. 13. The early maritime legislation of 
the Low Countries, under the name of the 
Jugemens de Damme, or Laws of ^Vest- 
capeUe, is copied from the Roles of Oleron, 
which appear to have been received as a 
sort of common law in aU the western ports 
of Europe. The provisions which have been 
mentioned, relating to the powers and duties 
of the master to maintain discipline and sub- 
ordination on board the vessel, are tran- 
scribed for the government of their mercan- 
tile marine, without alteration. Articles 
12-14. The Ordinance of Wisbuy contains 
substantially the same provisions with the 
Judgments of Oleron. It requires a seaman 
to submit to one blow from the master, but 
authorizes him to defend himself if it is re- 
peated. It prohibits the master from expell- 
ing a seaman from his ship until he has de- 
nied him his mess, and requires him to par- 
don him if the man offers reparation for his 
faiflt to the satisfaction of the rest of the 
crew. Ed. Pardessus, arts. 26-28. By the 
Laws of the Hanse Towns, if a seaman is 
guilty of insolence or imfaithfulness to the 
master, which shall be proved by the testi- 
mony of two of the crew, he may put him 
ashore if the master thinks proper, provided 
it is in an inhabited place, and the rest of 
the crew are bound to continue to do their 
duty, under the penalty of losing their wages, 
and a more severe punishment to be inflicted 
by a magisti-ate. lieces, 1591, art. 30, Ed. 
Pardessus; Reces, 1614, tit. 3, art. 8. "Yet 
this punishment," says Kin-icke, "is not to be 
inflicted for common, but only for highly ag- 
gi'avated offences." Comm. in Jus. Hans, 
tit. 3, art 8, pp. 709, 710. The Ordinance of 
Charles V. for the Netherlands, 1551, requires 
the subordinate officers and the seamen to 
be obedient to all the orders of the master, 
and whoever is guilty of disobedience, mu- 
tiny, or neglect of duty, is liable to be pun- 
ished by a fine of six Carolines, one half to 
go to the public treasury, and one half to the 
master; and if their disobedience has been 
accompanied with grave offences, they are 
liable to a severer punishment, even capital, 
according to the aggravation of the offence, 
but the punishment is to be inflicted, it is ap- 
parent, not by the order of the master, but 
by that of the magistrate. Articles 1-3, 10. 
One cannot avoid observing how careful all 
these laws are, in avoiding the direct men- 
tion of any legal authority of the captain to 
correct, by corporal chastisement, the misbe- 
havior of mariners. But though not directly 
mentioned, it seems either to have been in- 
ferred, or to have become silently established, 
by usage. Casa Regis, as he is quoted by 
Valin, says that the master has but a moder- 
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ate autbority for discipline over his men, ex- 
tending but to a slight chastisement, for the 
purpose of correcting their insolence, immor- 
ality, or licentiousness, such as a parent has 
over his children, or the master over his serv- 
ants. 1 Valin, Comm. 449. The Ordonnance 
of Louis XIV. has a particular article on this 
subject. It authorizes the captain, by the ad- 
vice of the mate and pilot, to punish mutin- 
ous, drunken, and disobedient seamen, those 
who maltreat their companions, or commit 
faults of that description during the voyage, 
by ducking, or putting them in irons, and by 
similar punishments. Liv. 2, tit. 1, art 22. 
The ordonnance is still in force, except so 
far as it has been derogated from by special 
laws, in all that relates to maritime police. 
Boulay Paty. Cours de Droit Maritime, vol. 
1, 375. Over offenses of a graver character, 
the captain has no authority, and it is his 
duty to secm'e the offenders and deliver them 
over to the laws. Valin, in his commentary 
on this article, says, "that the greatest 
abuse is not in a failm'e to denounce these 
higher offenses, but it is in the license which 
captains allow themselves to maltreat, with 
or without cause, such of their men as have 
been guilty of what they consider offenses. 
Some have proceeded even to such a degree 
of brutality as to knock down these poor 
wretches, who, on their return, most com- 
monly dare not enter a complaint, because it 
has happened that some, for having done it, 
have been sent to prison by the commissaries 
of the marine." "Such abuses," says he, 
"will not fail to be multiplied, if the power 
of the tribunals is so little felt as to leave 
the police of ships to a purely arbitrary dis- 
cretion." Valin, Comm. p. 4i8. Abbott, in 
his Law of Shipping (pages 136, 137), after 
stating that the seamen are bound to obey 
the commands of the captain in all lawful 
matters, says, that "in case of disobedience 
or disorderly conduct, he may lawfully cor- 
rect them in a reasonable manner, his au- 
thority in this respect being analogous to that 
of a parent over his cliild, or a master over 
his apprentice or scholar. But It behooves 
the master, in the exercise of it, to be very 
careful and not make his parental power the 
pretext for cruelty and oppression." After 
quoting the French Ordonnance, which re- 
quires the captain to take the advice of his 
under officers before he proceeds to punish, 
he adds, that "such consent is not required 
by the laws of England; nevertheless, the 
master should, except in cases requiring his 
Immediate interposition, take the advice of 
the persons nest below him in authority, as 
well to prevent the operation of passion in 
his own breast, as to secure witnesses to the 
propriety of his conduct For the master 
may be called upon by an action at law, on 
his return to his counti*y. to answer to a mar- 
iner who has been beaten or imprisoned by 
him or by his order, in the course of a 
voyage, and for his justification he should 
be able to show not only that there was suffi- 



cient cause for chastisement, but that the 
chastisement was in itself reasonable and 
moderate? otherwise the mariner may recover 
aamages proportionate to the' injury re- 
ceived." The law, as it is here laid down 
by Abbott, has been recognized in a variety 
of decisions by the courts of this country. 
Relf V. The Maria [case No. 11,692]; Thorne 
V. White [Id. 13,989]; Jarvis v. The Claiboi-ne 
[Id. 7,225]; Sampson v. Smith, 15 Mass. 365. 

I have referred to the ancient maritime 
ordinances and to authors of established 
reputation in foreign maritime law, not be- 
cause they ai'e of binding authority in our 
courts, but because they serve to illustrate 
our own law by throwing over it the illustra- 
tion of an enlightened foreign jurisprudence; 
because the general rules of maritime police, 
on board merchant vessels, have a great simi- 
larity among all maritime nations, and be- 
cause the customs and usages of the sea con- 
stitute the general substratum of our own 
maritime law; but more particularly to show 
the impression which the common practice 
of masters, the common habits of mailtime 
persons, the ordinary current of experience of 
the sea service have made on the minds of 
those who are most familiar with the spirit 
of the maritime law. and most conversant 
with the habits and usages of masters and 
seamen. The result is not such as should en- 
courage masters to resort on trifiing or com- 
mon occasions, to their highest authority; an 
authority which the law only intrusts to them 
from necessity, and over the abuses of which 
it will watch with a prudent jealousy. But 
though the law does not encoui*age the mas- 
ter in hasty and harsh measures, though it 
enjoins upon him calmness and moderation 
in his deportment towards seamen, it justi- 
fies, in proper cases, moderate correction. 
The simple and somewhat rude character of 
seamen, partaking in a measure of the violent 
and tempestuous nature of the element on 
which they spend their lives, renders a 
prompt and energetic government indispensa- 
bly necessary to good discipline. There is 
good sense in the remai-k of one of the latest 
and most valuable French writers on mari- 
time law, on this subject "A seaman," says, 
he, "will never be a good mariner unless he 
is governed with rigor. It is impossible to- 
hasten a manoeuvre, if the command may not 
be accompanied with coercive means. Here 
neither gentleness nor politeness are in place,, 
the punishment of the moment is necessary 
to quicken the caviller and the lazy; if tardy, 
it will not accomplish the work nor ward off 
the danger." 1 Bouley Paty. Com-s de Droit 
Maritime, 374. 

When it is apparent that punishment has. 
been merited, I have never been in the habit 
of attempting to adjust veiy accurately the 
balance between the magnitude of the fault 
and the quantum of punishment Unless un- 
usual or unlawful insti*uments have been 
used, or there have appeared clear and un- 
equivocal marks of passion on the part of 
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the captain, or the punishment has been 
manifestly excessive and disproportionate to 
the fault, I have not thought myself justified 
in giving damages. It would be holding the 
master to too severe a rule to amerce him 
in damages, because in a case where punish- 
ment was deserved, he may, in the opinion 
of the com-t, have somewhat exceeded the 
limits of a moderate and reasonable chastise- 
ment. The nature of the subject does not 
admit of any precise or exact measure, and 
the court cannot, without great injustice, 
malie of its judgment a bed of Procrustes, 
.and require of all masters an exact conform- 
ity with it. Something is to be conceded to 
the excitement of the occasion under which 
the master is required by the duties of his 
oflace to exercise this authority; some con- 
sideration allowed to the general character 
and temper of the man who is the subject 
of punishment; some latitude for differences 
of judgment, and something presumed in fa- 
vor of a rightful and proper exercise of dis- 
•cretion; and when the propriety and legality 
of coiTection of some kind is made to ap- 
pear, it lies on the libellant to show that the 
punishment under all the circumstances of the 
case was clearly excessive. But in the pres- 
ent case, I can see no evidence of a fault 
that deserved corporal chastisement. There 
was something said on deck of the libel- 
lant's wetting the captain in the boat. But 
it was in proof that there was a fresh wind 
that evening, that the libellant held the 
weather oar; and all know, that under such 
circumstances the spray, without any culpa- 
"ble negligence of the oarsman, may some- 
times be blown on a person in the stern of 
the boat- With respect to his turning the 
blade of his oar aft instead of forward, the 
reason was given for it by the witness; but 
even if the reason did not exist, it was not 
sm-ely a fault that merited such severity of 
punishment. The scuffle that took place in 
the boat was so imperfectly seen by the wit- 
nesses, and that only at its close, that from 
the evidence little more is learnt with cer- 
tainty about it, than that it commenced with 
SI blow given by the captain. If, says Judge 
Peters, the captain commences a dispute 
with illegal conduct, or in an improper man- 
Tiei*, he risks the consequences. 1 Pet. Adm. 
175 [Thorne v. White, Case No. 13,989], No. 
one can doubt that the assault on the libel- 
lant in the boat, in the night time, was, un- 
der the circumstances, improper. If punish- 
ment was merited, that was neither the 
time nor the place to administer it. When 
the captain came on deck, can any one ques- 
fion the gi-oss impropriety of his placing 
himself at the head of the steps to encoimter 
Butler as he came up, of his taking this op- 
portunity to administer correction? As lit- 
tle can he be justified in pursuing him and 
putting him in irons, and in beating him 
with a rope in an excess of passion, while 
he was manacled. Except when he was in 
the boat I see not the slightest evidence of 



Butler's offering any resistance to the cap- 
tain, not the least proof of a mutinous nor 
disobedient temper; nor does it appear that 
he had exposed himself to any particular 
censure at any other time dm-ing the voy- 
age, except that he was not so able and ac- 
tive a seaman as some of the others of the 
a'ew. I decree forty dollars damages, with 
costs. 

[NOTE. Flofrging on board vessels of com- 
merce was abolished by act of September 28, 
1850 (9 Stat. 515; Rev. St. 4611).] 
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BUTLER V. RUSSELL. 

[3 Cliff. 251; ^ 11 Int. Rev. Rec. 30.] 

Circuit Court, D. Massachusetts. May Term, 
1869. 

Customs Duties — Lastings, Mohair Cloth — Cox- 
STKUCTiox OF Statutes — Repeal bt Implica- 
tion — Repeal of Repealing Act. 

1. The repeal of the paragraph in section 5 
of the act of June 30, 1864 [13 Stat. 208], im- 
posing a duty of ten per centum ad valorem, on 
lastings, mohair-cloth, etc., did not revive or 
leave in operation the corresponding provision, 
expressed in the same words, in section 6 of the 
act of July 14, 1862 [12 Stat. 549]. 

2. In the exposition of statutes the court aims 
to learn the intention of the legislature. If 
there are several statutes relating to the same 
subject, they are to be taken together and com- 
pared, as parts of one system. When accurate- 
ly ascertained, the real intent of the legislature 
should always prevail, even over the literal 
sense of the terms employed, and to the exclu- 
sion of other rules devised by courts to aid in 
the accomplishment of that object. 

3. Repeals by implication of revenue and col- 
lection laws are not favored. In order to work 
a repeal by implication there must be a positive 
repugnancy between the provisions of the new 
and old law. 

4. Where the provisions of the old statute are 
revised in the later enactment, and where the 
later statute was intended to prescribe the only 
rules upon the subject, the subsequent is held 
to repeal the former statute. 

5. When a revising statute covers the whole 
subject-matter of antecedent statutes it virtually 
repeals the former enactments, without any ex- 
press provision to that effect. 

[See Norris v. Crocker, 13 How. (54 U. S.) 
429; U. S. V. Tynen, 11 Wall. (78 U. S.) 88 
King V. Cornell, 106 U- S. 395; 1 Sup. Ct! 
312; U. S. V. Cheeseman, Case No. 14,790 
U. S. V. Claflin, 97 U. S. 546.] 

6. Where some parts of the revised statutes 
are omitted in the new law, they are not, in 
general, to be regarded as left in operation if it 
clearly appear to have been the intention of the 
legislature to cover the whole subject by the 
revision. 

^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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7. The general rule is that a repeal of the re- 
pealing statute revives the original act. It could 
not he supposed that congress would repeal the 
provision of the act of 1864, if they had sup- 
posed or intended that thereby the same pro- 
vision in the act of 1862 would have been re- 
vived. It is the better opinion that by the re- 
peal of the provision of section 5 of the act of 
1864, the manufactures in question became du- 
tiable under the preceding paragraph in the 
same section which provides that there shall be 
"levied and collected on bunting and all other 
manufactures of worsted," etc., not other- 
wise provided for, a duty of fifty per centum ad 
valorem, 

[Cited in Kohlsaat v. Murphy, 96 U. S. 156.] 

At law. Assumpsit brought by the plain- 
tiff [Edward K. Butler], as an importing 
merchant, against the defendant [Thomas 
Russell], as collector of the port of Boston, 
to recover back import duties, alleged to 
have been illegally exacted and paid under 
written protest. All the counts in the dec- 
laration, except the fourth one, were with- 
dra-vpn, and to that the defendant demurred. 
[DemmTer sustained, and judgment rendered 
;for defendant] 

. Briefly stated, the material facts, as al- 
leged in the fourth count, were, that the 
plaintiff on the 4th of March, 1867, imported 
into said port three cases ot manufactured 
cloth, not combined with india-rubber, and 
composed in part of worsted, woven and 
made in patterns. of such size, shape, and 
form, and cut in such manner, as to be fit 
exclusively for slippers, and for no other 
pm-pose; and the plaintiff alleged that said 
three cases of manufactured doth so woven, 
made, and cut, were then and there subject 
to a duty of ten per centum ad valorem, 
and. no more, and that the goods so imported 
were then and there of a dutiable value 
"of above eighty cents per pound," towit, 
of the dutiable value of ?1,217, and were 
then and there subject by law to a duty as 
aforesaid of ?121.70, and he charged that 
the defendant, as such collector, wrongfully 
imposed on said goods a duty of fifty cents 
per pound, and thirty-five per centum ad 
valorem, amounting in the aggregate to 
$749.45, and that he, the plaintiff, paid the 
excess beyond the legal duties, under pro- 
test, to obtain the goods. By the sixth sec- 
tion of the act of July 14, 1862, goods im- 
ported from foreign countries, and therein 
enumerated, are subject to a duty of ten 
per centum ad valorem. 12 Stat. 549. Last- 
ings, mohair-cloth, silk, twist, or other manu- 
factm*e of cloth, or made in patterns of such 
slia]>e and form, or cut in such manner, as to 
be fit for shoes, slippers, boots, bootees, gait- 
ecs, and buttons exclusively, not combined with 
india-rubber, are enumerated in that section, 
and the theory of the plaintiff was, that the 
three cases of manufactmred doth, which 
were -imported as described in the fom'th 
count of the dedaration, were dutiable under 
that provision. Id. 550. The defendant in- 
sisted that" the goods as imported were du- 
tiable under the third paragi-aph. of the sec- 
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dnd section of the act of March 2, 1867, 
which provides, among other things, that 
there shall be "levied, collected, and paid, 
.... on all manufactures of every de- 
scription, composed wholly or in part of 
worsted, the hair of the alpaca, goat, or other 
like animals, except those which are com- 
posed in part of wool, not otherwise provided 
for, .... valued at above eighty cents 
per pound, fifty cents per pound, and in ad- 
dition thereto, . . . . ■ thirty-five per cent- 
um ad valorem." 14 Stat. 561. 

T. K. Lothrop, for plaintiff. 
W. A. Field, Asst U. S. Dist. Atty., for 
defendant. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Curcuit Justice. Difficulties 
of so serious a diaracter attend the solution 
of the CLuestion, that it will not be possible 
to determine it in a satisfactory manner 
without a careful review of the different 
provisions upon the subject, in most or all 
of the recent acts of congress, regulating the 
levying and collection of import duties. Man- 
ufaetm-es of goat's-haur or mohair, or of 
which goat's-hair or mohair was a compo- 
nent material, not otherwise provided for, 
•were, by section 22 of the act of March 2, 
1861, subjected to a duty of thirty per cent- 
um. 12 Stat. 192. But section 23 of the 
same act induded lastings, mohair-doth, silk, 
twist, or other manufactures of doth, cut 
in strips of patterns, of the size and shape 
for shoes, shppers, boots, bootees, gaiters, 
and buttons exdusively, if not combined with 
india-rubber, in the list of articles declared 
by that section to be ex*»mpt from duty. 
12 Stat 195. Sudi was the state of con- 
gressional legislation upon the subject when 
the act of July 14, 1862, was passed, on 
which the plaintiff relies to sustain his 
daim. 

Cloth woven, as well as cloth in "patterns 
or cut in such a manner as to be fit ex- 
dusivdy for the described pm-poses and 
no other, is included in that provision, but 
the duty thereby imposed corresponds in 
amount with the theory of the plaintiff. 
Comment upon those provisions is at present 
unnecessary, except to remark that section 9 
of the same act, which is entitled "An act 
increasing temporarily the duties on im- 
ports, and for other purposes," imposes a 
duty on all manufactiures of worsted, or of 
which worsted is. a component part, not 
otherwise provided for, of five per centum ad 
valorem, and also a similar duty on manu- 
factures of goat's-hair or mohair, or of which 
goat's-hair or mohair is a component part, 
with the same qualification as that in re- 
spect to worsted goods. 12 Stat 553, 557. 
Duties on imports remained from the date of 
that act, without any material permanent 
alteration, to June 30, 1864, when the act 
entitled "An act to increase duties on im- 
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ports, and for other purposes" was passed. 
13 Stat 202. Section 5 of that act provides 
that there shall be "levied and collected and 
paid .... on hunting and on all manu- 
factures of worsted, mohair, alpaca, or goat's- 
hair, or of which worsted, mohair, alpaca, 
or goat's-hair was a component material, not 
otherwise provided for, fifty per centum ad 
valorem; but lastings, mohair-doth, silt, 
twist, or other manufactures of cloth, woven 
or made, in patterns of such size, shape, and 
form, or cut in such manner as to be fit 
exclusively for shoes, slippers, boots, bootees, 
gaiters, and buttons, when not combined 
with india-rubber, are provided for in that 
act, in the next succeeding paragraph of the 
same section, and the provision is that those 
articles shall be subject to a duty of ten 
per centum ad valorem. Compare the lan- 
guage of that paragraph with that employed 
in the corresponding provision in the sev- 
enth section of the act of July 14, 18G2, and 
*c will be seen that the provisions are aURt 
without the variation of a word. 

All acts and parts of acts repugnant to 
the provisions of the act of Jtme 30, 1864, 
are declared, by section 22 of the act, to be 
repealed except for the purpose of collecting 
the duties imposed by the act for the pros- 
ecution and punishment of offences, and for 
the recovery, collection, distribution, and re- 
mission of fines, penalties, and forfeitures. 
13 Stat. 216. Rates of duty on these articles, 
as specifically enumerated, remained un- 
changed until the passage of the joint reso- 
lution of March 2, 1867, which repealed the 
paragraph in section 5 of the act of June 
30, 1864, enumerating the articles, and im- 
posing a duty of ten per centum ad valorem 
on the same; but the repealing resolution 
left the preceding paragraph in the same 
section in full force, in which it is provided 
that there shall be levied, collected, and paid 
on bunting, and all other manufactures of 
worsted, mohair, alpaca, or goat's-hair, or of 
which worsted, mohair, alpaca, or goat's- 
hair shall be a component matei'ial, not 
otherwise provided for, fifty per centum ad 
valorem. 13 Stat. 208; 14 Stat 571. The 
argument for the plaintiff is, that the repeal 
of the paragi"aph in section 5 of the act of 
June 30, 1864, imposing a duty of ten per 
centum ad valorem on "lastings, mohair- 
cloth," etc., left in full operation or revived 
the corresponding provision in section 6 of 
the act of July 14, 1862, although the two 
provisions are expressed in exactly the same 
words. He attempts to maintain that the- 
ory upon two grounds, quite inconsistent 
with each other:— 

First Because both provisions were in 
operation from the date of the second act, 
to the date of the joint resolution, and the 
proposition is, that the repeal of the last 
in date left the first xmtouched and in full 
force. 

Second. Because the repeal of the last 
provision, even if it operated while in force 



as a repeal of the first provision, revived the 
first, and made it operative anew, from the 
date of the repeal of the subsequent act. 
Enforced as these propositions were with 
much ingenuity, they have been examined 
with care, but the court is of the opinion 
that neither of them can be sustained, from 
several reasons which will presently be stat- 
ed. In the exposition of statutes the es- 
tablished rule is, that the intention of the 
legislatm'e is to be deduced from a view of 
the whole statute, and every part of the 
same, and where there are several statutes 
relating to the same subject, they are to be 
taken together, and compared in the con- 
struction of any material provision, because 
they are considered as having one object in 
view and as pertaining to one system. But 
when accurately ascertained the real inten- 
tion of the legislatmre ought always to pre- 
vail, even over the literal sense of the terms 
employed, and to the exclusion of other 
rules devised by com-ts to aid in the accom- 
plishment of that object. 1 Kent, Comm. 
(11th Ed.) 462; Broom, Leg. Max. 5o6; Sedg. 
St. & Const Law, 231; Smith, Com. Law, 
649. 

Rules and maxims of interpretation are 
ordained as means of discovering the true 
intent and meaning of the lawgiver, but the 
primary rule is, that whenever the mean- 
ing which the makers of a statute enter- 
tained can be discovered by fit signs, it 
ought to be followed in its construction, in a 
comrse consonant to reason and discretion. 
Dwar. St (2d Ed.) 557. Repeals by impli- 
cation of revenue and collection laws are not 
favored, and the general rule is, that in or- 
der to work a repeal by implication, there 
must be a positive repugnancy between the 
provisions of the new law and the old; but 
well-founded exceptions exist to that gen- 
eral rule, as where the provisions of the old 
statute are revised in the later enactments, 
and where it appears that the later statute 
was intended to prescribe the only rules up- 
on the subject. In such cases the subse- 
quent statute is held to repeal the former 
one, although the provisions of the subse- 
quent statute are not in all respects repug- 
nant to those contained in the act of ante- 
cedent date. Daviess v. Fairborn, 3 How. 
[44 U. S.] 636; Dexter & L. Plank Road 
Co. V. Allen, 16 Barb. 18; Farr v. Brackett 
30 Vt 346; Wood v. U. S. 16 Pet. [41 U. S.] 
342; U. S. V. Walker, 22 How. [63 U. S.] 
299; Bartlet v. King, 12 Mass. 545; Ellis 
V. Paige, 1 Pick. 45; Pingi-ee v. Snell, 42 
Me. 55; Bo wen v. Lease, 5 Hill. 225. 

Articles of foreign merchandise, named in 
the act of June 30, 1864, were subject to no 
other import duty than that described in 
that act, but the provision of section 22 of 
the act was that the duties upon goods im- 
ported from foreign countries, not provided 
for in that act, "shall be and remain as they 
were according to existing laws prior to 
April 29" of that year, showing conclusively 
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tliat congress intended thereby to make, and 
did make, a compreliensiTe revision of all 
the antecedent acts imposing import duties, 
and that the act, when passed, became the 
only law in force in regard to the rates of 
duties on the articles enumerated in the act. 
Evidence to support that conclusion is found 
in almost every section in the act, and the 
provision in section 22, already referred to, 
is by necessary implication equivalent to an 
express declaration to that effect. Tempo- 
rary increase of import duties, to the extent 
of fifty per centum on the rates previously 
authorized by law, was imposed on April 
29 next preceding the passage of the law in 
question, by the joint resolution of that date; 
but the evident intention of congress, in 
passing the act under consideration, was to 
effect a permanent increase of duties, which 
was accomplished in part by providing -for 
higher rates, and in part by diminishing the 
free list and by changing the basis of com- 
putation in ascertaining the dutiable value 
of imported merchandise. By that act the 
dutiable value of imported goods was de- 
clared to be the actual value of the goods on 
shipboard at the last place of shipment, add- 
ing thereto every expense, from the place of 
growth, production, or manufacture, to the 
vessel in which the shipment was made, 
and including the value of the sack, box, 
or covering of any kind in which the goods 
were contained, together with the commis- 
sions and all costs and charges specified by 
law. 13 Stat 217. Changes were also made 
in the regulations for levying and collecting 
import duties, as weU as in the basis for as- 
certaining the dutiable value of the importa- 
tions. Examined in view of these sugges- 
tions, it is impossible to hold that these two 
provisions were both in force at the same 
time, and it is evident that the new act was 
intended as a complete revision of the old 
law, not only in regard to the rates of duty 
on the articles named in the act, but also in 
regard to the basis of computation in ascer- 
taining the dutiable value of the goods and 
in many other respects. 

When a revising statute covers the whole 
subject-matter of antecedent statutes, the re- 
vising statute virtually repeals the former 
enactments without any express provision 
to that effect, and even when some parts of 
the revised statute are omitted in the new 
law they are not in general to be regarded 
as left in operation, but are to be considered 
as annulled, if it appear plainly that the in- 
tention of the legislature was to cover the 
whole subject-matter by the revising stat- 
ute. Daviess v. Fairbairn, 3 How. [M U. S.] 
636; Industrial School Dist. v. Whitehead, 2 
Beasley [13 N. J. Eq.] 290. None of these 
principles are conti'overted by the plaintiff, 
but he contends that the rule, as stated, has 
many exceptions, and that where one statute 
is enacted in the same words as a former 
one, without a repealing clause and without 
any change *of provisions, it may well be 
4FED.CAS. — 58 



maintained that ohe is no repeal of the others 
and that both are in force; but it is a suffi- 
cient answer to that proposition, as appliedi 
to this case, even if it be correct, to say that 
the repealing clause in the act in question,, 
though special in form, virtually negatives 
that construction, and the many changes in 
the manner of levying and collecting the du- 
ties tend strongly in the same direction- 
Support, to a qualified extent, is certainly- 
found to that proposition in the case Com. 
V. Kimball, 21 Pick. 377, but the remarks of 
the chief justice were not necessaiy to th& 
decision of the case, and he well said that 
such a case would seldom happen, because- 
a case could hardly be supposed in which 
the legislature would have a motive to pass 
a new law without some intent to change 
the existing law. Except for some special 
purpose, as therein suggested, doubts are en- 
tertained whether the rule is a sound one, 
but it is unnecessary to decide the point, as it 
clearly has no proper application to this case- 
Poster V. Pritchard, 40 Eng. Law & Eq. 
446. Suppose both acts were not in force 
at the same time, then the plaintiff con- 
tends that congress, in repealing the provi- 
sion in the act of June 13, 1864, by the joint 
resolution, revived the similar provision in 
§ 6 of the antecedent revised act, although 
the two provisions are expressed in the same 
words. Undoubtedly the general rule is, 
that by a repeal of a repealing statute, the 
original statute is revived, and it was held 
in the case of Hastings v. Aiken, 1 Gray, 
163, that the general rule was so even where 
the original statute was repealed by impli- 
cation; but the rule, like most other general, 
rules, is subject to important qualification 
and exceptions. Much depends in all such 
cases upon the intention of the legislature, 
and it is equally well settled that the rule- 
that a statute may be revived by implica- 
tion or construction cannot operate upon any 
part of an act which has been expressly al- 
tered by subsequeiit legislation. Smith, Com.. 
Law, 909; ChanceUor's Case, 1 Bland, 663;: 
Wheeler v. Roberts, 7 Cow. 536, 

Neither want of knowledge, oversight, nor- 
absurdity ought to be imputed to the legis- 
lature in the construction of a statute, xrn- 
"less llie language employed in the provision: 
to be construed, is such that the conclusion: 
cannot be avoided without distorting its plain 
meaning. Nothing but forgetfulness or over- 
sight could have induced congress to repeal 
the provision described in the joint resolu- 
tion if they had supposed that the effect or 
the repeal would have been to revive the 
provision in the former law, which was ex- 
pressed in the exact same words. Such a 
conclusion would be um-easonable, as it sup- 
poses that congress desired to render com- 
plex what was plain and unambiguous, 
which is past behef, if not positively ab- 
surd. Greater weight would be due to the 
suggestion, if the repeal under the opposite 
view would leave the manufactures in ques- 
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tion exempt from duty, but tlie better opin- 
ion is that by the repeal they became dutia- 
ble under the preceding pai-agi-aph in the 
same section, which provides that there shall 
be levied, collected, and paid on "bunting and 
all other manufactures of worsted, mohair, 
alpaca, or goat's-hair, or of which worsted, 
mohair, alpaca, or goat's-hair shall be a com- 
ponent material, not otherwise provided, fifty 
per centum ad valorem." Serious doubt can- 
not be entertained that the act, if the re- 
pealed paragraph bad never been contained 
in it, would have been equally effectual, as 
a general revision of the tariff acts, m re- 
gard to the articles therein enumerated, to 
repeal the prior law; nor that the manufac- 
tures of cloth, woven or made in patterns, 
or cut in such a manner as to be solely .fit 
^'for shoes, etc.," would have been dutiable 
under the preceding pai-agraph, imposing a 
duty of fifty per centum ad valorem on the 
manufactures therein described and enumer- 
ated as fabrics in the piece or web, and it 
is not perceived that any different rule should 
be applied in the case before the com-t, 
where it appears that the second paragraph 
is repealed, as it leaves the act just as it 
would have been if it had never contained 
any such provision. Ten per centum ad va- 
lorem only was imposed by the second par- 
agraph, refeiTed to, on such manufactures 
of cloth, when w^oven, made, or cut in pat- 
terns as aforesaid, and the effect of the re- 
peal, as intended by congress, was to raise 
the duty from ten to fifty per centum ad va- 
lorem, as provided by the first paragraph 
upon the subject in section 5 of that act. 
13 Stat. 20S. Congress undoubtedly so un- 
derstood the matter on March 29, 1867, 
when the joint resolution of that date was 
passed, which provides that the joint resolu- 
tion of March 2 of that year already referred 
to, shall not be construed to apply to lasting, 
mohair-cloth, silk, twist, or other manufac- 
tures of cloth, woven or made in patterns of 
such size, shape, and form, or cut in such 
manner, as to be fit for buttons exclusively. 
Unquestionably the object of that resolution * 
was to reduce the duties of the manufac- 
tures of cloth to ten percentum ad valorem, 
and congi'ess, in adopting that mode to ac- 
<;omplish the purpose, proceeded upon the 
ground that the rate under the antecedent 
law, as modified by the first-named joint 
resolution, was fifty per centum, and not ten 
per centum ad valorem, as is supposed by 
the plaintiff. 15 Stat. 24. 

Passed, as the second joint resolution was, 
subsequently to the approval of the tariff 
act of March 2, of that year, it became nec- 
essary, in order to prevent an increase of 
duty "on manufactm-es composed wholly or 
in part of worsted, the hair of the alpaca, 
goat, or other like animals," to take the 
same out of the operation of the third para- 
graph of section 2 of that act 14 Stat 561. 

= [11 Int Rev. Ree. 30, gives "section."] 



When woven, made or cut for shoes, boots, 
bootees, or gaiters, congress intended that 
the fabric should pay the same duty as if 
the fabric was imported in the piece or web, 
and for that reason the ina-eased duty is 
levied upon the cloth as manufactured, with- 
out any designation of the purposes for which 
it was woven, made or cut, as provided in 
the third paragi-aph of section 2 of that act; 
but congress did not intend to enact any in- 
crease of duty on that manufacture when 
woven, made, or cut, as aforesaid, exclusive^ 
ly for buttons, not made for tassels or orna- 
ments, as provided in the eighth paragraph 
of the same section. 14 Stat 561. Such fab- 
rics or manufactures are dutiable under thi 
former act, and, since the passage of the 
joint resolution amending the repealing res- 
olution, are subject only to a duty of ten per 
centum ad valorem, because they are re- 
garded as embraced in the second paragraph 
upon that subject, in the fifth section of the 
prior act, just as if the repealing resolution 
had never passed, but the paragraph in all 
other respects remains repealed. Consequent- 
ly the same fabric when woven, made, or 
cut, so as to be fit only for shoes, slippers, 
boots, bootees, or gaiters, or for anything 
else, except buttons, not for tassels or orna- 
ments, if valued at above eighty cents per 
pound, is subject to a duty of fifty cents per 
pound, and in addition thereto is also sub- 
ject to a duty of thirty-five per centum ad 
valorem. 

Demm'rer sustained. Fourth count adjudg- 
ed bad. Judgment for the defendant. 



Case No. S,244. 

BUTL,ER V. THOMSON et al. 
[11 Blatcht 533.]^ 

Circuit Court, S. D. ISTew York. March 27, 

1874.= 

Sales — Statute of Fkauds — Memorandum by 
Bkokejc. 

A. employed a broker to sell for him a quan- 
tity of sheet iron to arrive from Russia. Tlie 
broker offered it to B. verbally, at a price 
named, and B. verbally accepted it at that price. 
The broker then signed two papers, in the same 
words, as follows: "New York, July lOth, 1867. 
Sold by A. to B. 705 packs first quality Russia 
sheet iron, to arrive at New York, at 12% cents 
per pound, gold, cash, actual tare. Iron due 
about Sept. 1, '67. C, Broker." Below was a 
memorandum of the number of packs of each 
of eight different sizes, numbers or marks. One 
of these papers, so signed, was delivered by the 
broker to A., and one to B. This paper was the 
only written contract between the parties. A. 
sued B., alleging a refusal by B. to accept and 
pay for the iron, and a resale of it by A., at a 
loss, and claimed to recover such loss from B.: 
Held, that the paper signed by the broker was 
not a note or memorandum in writing, of the 
contract, subscribed as required by the statute 

^ [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

= [Reversed in Butler v, Thomson, 92 "CJ. S. 
412.] 
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of New York (2 Rev. St. p. 13G, § 3) in regard 
to contracts for the sale of goods. 

[At law. Action by Benjamin F. Butler 
against Alexander A. Thomson and "William 
Thomson to recover on a conti-act of sale. 
There was a judgment for defendant, and 
plaintifC moved for a new trial.] 

Joseph H. Choate, for plaintifif. 
Edward H. Owen, for defendants. 

BLATOHFOKD, District Judge. This suit 
was tried by the com:t without a jmy, in 
February, 18G9. It was brought in Novem- 
ber, 1867. The declaration, which is in as- 
sumpsit, alleges that, on the 11th of July, 
1867, the defendants, who did business as 
A. A. Thomson & Co., bargained for and 
bought of the plaintiff, who did business as 
Butler & Co., and the plaintiff bargained 
and sold, to the defendants, 703 packs first 
quality of Russia sheet iron, to arrive at New 
York by ship or vessel, of certain sizes, marks 
or numbers, specifying them, at the rate or 
price of i2% cents per pound, payable in gold 
and for cash, actual taa-e, iron due about 
September 1st, 1867, to be paid for by the 
defendants to the plaintiff on its arrival, as 
aforesaid, and then to be taken away within 
a reasonable time thereafter by the defend- 
ants; that, in consideration thereof, and that 
the plaintiff had undertaken to permit the 
defendants to talce away the iron, on its ar- 
rival at New York, from the vessel having it 
on board, and to deliver it to them on the 
payment of the purchase money for it, the 
defendants undertook to accept the iron of 
and from the plaintiff, and .to take it away, 
and to pay the purchase money therefor to 
the plaintiff J that, although the plaintiff, on 
or about the 28th of- September, 1867, noti- 
fied the defendants of the arrival of the iron 
at New York, and that the plaintiff was 
ready to permit the defendants to take away 
the iron from the vessel having it on board, 
and would have done so on the payment to 
the plaintiff of the purchase money therefor, 
and was ready to deliver the iron to the de- 
fendants as soon as it could be discharged 
from tlie vessel, yet the defendants refused 
to accept and pay for the same; and that 
thereafter the plaintiff resold the iron at a 
loss of 2% cents, gold, on its weighl^ 152,978 
pounds, besides % of one per cent, expenses 
of resale^ The suit is brought to recover the 
amount of this loss. The defendants plead 
the general issue and a special plea setting 
up a failure by the plaintiff to carry out the 
contract on his part and to deliver the iron. 

On the trial, it appeared that the plaintiff 
employed Messrs. White & Hazzard, a firm 
of metal brokers doing business in New York, 
to sell for him a large quantity of sheet iron, 
to arrive from Russia. The brokers offered 
it to the defendants, verbally, at a price nam- 
ed, and the defendants verbally accepted it 
at that price. The brokers then signed two 
papers, in the same words, as follows: 



"New York, July 10th, 1867. Sold for Messrs. 
Butler & Co., Boston, to Messrs. A. A. Thom- 
son & Co., New York, seven hundred and five 
(705) packs first quality Russia sheet iron, 
to arrive at New York, at twelve and three- 
quarters (12%) cents per pound, gold, cash, 
actual tare. Iron due about Sept. 1, '67. 
White & Hazzard, Brokers." Below was a 
memorandum of the ntmiber of packs of each 
of eight different sizes, numbers or mai'ks. 
One of these papers, so signed, was delivered 
by the brokers to the plaintiff and one to 
the defendants. This paper was the only 
written contract between the parties. The 
court held that the two papers did not con- 
stitute a written contract of pm-chase and 
sale, within the statute of frauds of the state 
of New York, and found for the defendants. 
The plaintiff now moves for a new triaL 

The statute of New York (2 Rev. St. p. 138, 
§ 3) is in these words: "Every contract for 
the sale of any goods, chattels or things in 
action, for the price of fifty dollars or more, 
shall be void, unless: (1.) A note or memo- 
randum of such contract be made in writing, 
and be subscribed by the parties to be 
charged thereby; or, (2.) Unless the buyer 
shall accept and receive part of the goods, 
or the evidences, or some of them, of such 
things in action; or, (3.) Unless tbe buyer 
shall at the time pay some part of the pur- 
chase money." The 8tb section of the same 
title provides, that "every instrument re- 
quired by any of the provisions of this title 
to be subscribed by any party, may be sub- 
scribed by the lawful agent of such party." 
As none of the iron was accepted and 
received by the defendants, and none of the 
purchase money of it was paid by the de- 
fendants, the sole question is, whether a 
note or memorandum in writing such as is 
required by the statute was made and sub- 
scribed, as required. If not, the contract for 
the sale was void. The paper in question is 
not signed by the defendants. It is signed 
"White & Hazzard, Brokers." It does not 
contain any words of pm*chase, nor does it 
contain the words "agree," or "agreement." 
The defendants are the party sought to be 
charged by the contract of purchase which 
is set up in the declaration. To charge them, 
the statute requires that a written note or 
memorandum of such contract of pm-chase 
shall have been made, and that such written 
note or memorandum shall- have been sub- 
scribed by the defendants. The contract of 
purchase by the defendants is distinct from 
the contract of sale by the plaintiff. The 
plaintiff might very well have bound himself 
by a contract of sale, in writing, and sub- 
sci-ibed as required, so as to have made him- 
self liable thereon to the defendants, while 
the defendants did not bind themselves by 
a contract of pm-chase in writing, and sub- 
scribed as required, so as to have made 
themselves liable thereon to the plaintiff. 
Such contracts, binding one party to do a 
certain thing and leaving the other party 
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free, are not uncommon. Although tlie 
agreement of sale on the part of the plain- 
tiff, and the consideration of such agreement, 
may he suflSciently stated in writing, in the 
paper in question, and it may he sufficiently 
subscribed by the plaintiff to give to the 
defendants a right of action against the 
plaintiff for a breach of such agreement of 
sale, it by no means folloTivs that the plaintiff 
could successfully resist such action on the 
ground that he had no right of action, on the 
paper in question, against the defendants. 
This is the view of the court of appeals of 
New York, in Justice y. Lang, 42 N. Y. 493. 
The written instrument cannot be aided by 
the pax-ol evidence that the defendants ver- 
bally accepted the offer made. If, moreover, 
it were even to be conceded that the de- 
fendants, in judgment of law, gave to the 
brokers authority to sign, on behalf of the 
defendants, a contract of purchase, no such 
contract was signed by the brokers. If the 
plaintiff himself had signed two papers, in 
the language of those signed by the brokers, 
and had delivered one of them to the defend- 
ants, and retained one himself, the paper 
would have contained only a contract by the 
plaintiff to sell, and would not have con- 
tained any contract by the defendants to 
purchase, on which this suit coiild have been 
maintained, against the objection now made. 
Nor would it have made any difference if 
the defendants, as well as the plaintiff, had 
signed the two papers. No contract to pur- 
chase could have been enforced against the 
defendants in the face of such objection. 
The case would not have been one of an 
agreement inter partes, subscribed by both 
of the contracting parties. The signature of 
the defendants coidd not convert into an 
agreement inter partes what was not such by 
its terms and on its face. Where both parties 
sign an agreement inter partes, a promise, 
or covenant, will be implied by one to do, 
or perform, that which is stated to be the 
consideration of the acts expressly under- 
taken by the other. A promise is not, under 
all circumstances, implied from the fact that 
a promise has been made by another party, 
to which that sought to be implied would 
be the correlative, and so the parties placed 
under mutual obligations to each other. In 
the present case, there was no transfer of 
property to the defendants. The written 
paper is, in form, unilateral, and contains no 
contract of purchase, enforceable against the 
objection made. It is, and ought to be, the 
policy of the courts not to relax further the 
principles which do not permit a written 
contract to be explained by parol testimony, 
instead of seeking to take out of the statute 
of frauds eases which are within its letter. 
Grant v. Naylor, 4 Cranch [8 U. S.] 224. 

I do not regard the decision in the case of 
Salmon Falls Manuf'g Co. v. Goddard, 14 
How. [55 U. S.] 446, as in conflict with these 
views. There the suit was against the pur- 
chaser, and the written memorandum was 



signed by the purchaser, and contained the 
word "purchasers." It resxilts, that the mo- 
tion for a new trial must be denied. 

[NOTE. The plaintiff appealed from the 
judgment to the supreme court, *whieh reversed 
the same, on the ground, that the expression of 
sale in the memorandum necessarily imported 
a purchase, and the contract, being signed by 
the agents of the buyer and the seller, was 
obligatory on both the parties thereto. Butler 
V. Thomson, 92 U. S. 412.] 
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BUTLER V. YOUNG et al. 

[1 Flip. 276;^ 17 Int. Rev. Ree. 53; 7 West. 
Jur. 59; 6 Am. Law T. Rep, 53; 5 Chi. Leg. 
News, 146; 21 Pittsb. Leg. J. 171.] 

Cu-cuit Court, N. D. Ohio. Dec. Term, 1872. 

Practice Act op June 1, 1872, Cossthued — 
Bjeotmbst — Eqcitable Defense — Distinction 
BETWEEN Law and Equity. 

1. An equitable defense to an action of eject- 
ment cannot be permitted in the United States 
circuit court. The party seeking to make it 
must file his bill in chancery. 

[Cited in Snyder v. Pharo, 25 Fed. 400.] 

2. "Practice" defined, and the practice act 
construed. 

[Cited in Cady v. Phoenix Fire Ins. Co., Case 
No. 2,284; Lewis v. Gould, Id. 8,324; Har- 
land V. United, States Tel. Co., 40 Fed. 311.] 

3. Neither congress nor the courts can do 
away with the distinction between law and eq- 
uity, nor the forms used, nor the causes and 
reasons which distinguish one from the other, 

[See Bennett v. Butterworth, 11 How. (52 U. 
S.) 669; McCoUum t. Eager, 2 How. (43 
U. S.) 61; Montejo v. Owen, Case No. 9,- 
722; jParsons v. Denis, 7 Fed. 317; Thomp- 
son V. Central Ohio R. Co., 6 Wall. (73 U. 
S.) 134.] 

[At law. Action of ejectment by Charles 
Butler against James Young and others. 
Plaintiff moves to strike off so much of de- 
fendants' cross petition as sets up a purely 
equitable defense and as prays equitable re- 
lief.] 

C. W. & A. S. Hill and Osborn & Swayne, 
for plaintiff. 
Bissell & Gorrill, for defendants. 

SHERMAN, District Judge. This is an ac- 
tion at law, brought to recover possession of 
certain lots in the city of Toledo. It was 
brought since the enactment of the act of con- 
gress of June 1, 1872 [17 Stat 197], providing 
for the adoption by the federal com-ts of the 
practice, pleadings, and forms of procedm-e, 
as prescribed by the laws of this state. The 
petition is in the form required by the Ohio 

* [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission,] 
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Code. The answer traverses and denies in 
proper form tlie allegations of the petition, 
and then proceeds by way of a cross-petition, 
to set up a purely equitable defense, and 
prays for eauitable relief. This part of the 
answer the plaintiff moves to strike off. 

Under the practice, as established by the 
Ohio Code, this would be a good answer, and 
the courts could proceed under it and deter- 
mine the rights of the parties, both legal and 
equitable; but it is claimed by the plaintiff 
that the act of congress in question does not 
adopt the entire Code of Ohio. That act of 
congress is as follows: "That the practice, 
pleadings, and forms and modes of proceed- 
ings, in other than equity and admiralty 
causes, in the circuit and district courts of 
the United States, shall conform, as near as 
may be, to the practice, pleadings, and forms 
of- proceedings existing in. like causes in 
courts of record of the state in which said 
circuit and district courts are held." 

It will thus be seen, that this law requires 
of this com-t to conform its practice, plead- 
ings, and forms of proceedings to those of 
the state of Ohio; yet, it expressly excepts 
causes in equity and admiralty. This distinc- 
tion between law and equity is recognized 
by the United States constitution. Hence, 
the exception is made in this statute as to 
causes in equity. Thus, in section 2, art. 3, 
of the constitution, it is declared, that "the 
judicial power of the United States shall ex- 
tend to all cases in law and equity, arising 
under this constitution, the laws of the Unit- 
ed States," etc. The acts of congress of 17S9 
and 1792, which are the organic laws of this 
court, broadly and clearly distinguish between 
remedies at law and in equity. The supreme 
com't of the United States has had repeatedly 
the same question before it, arising in cases 
brought from states that had abolished the 
distinction between law and equity. The 
most noted case is that of Bennett v. Butter- 
worth, 11 How. [52 U. S.] 669, and adopted 
and affirmed in the cases of Bacon v. 
Howard, 20 How. [61 U. S.I 22, and Fenn v. 
Holme, 21 How. [62 U. S.] 4S6. This case 
came up from Texas, where, by statute, the 
forms and rules of pleading have been abol- 
ished, and there is no distinction in its comrts 
between cases at law and in equity. Chief 
Justice Taney says: "Whatever may be the 
laws of Texas in this respect, they do not 
govern the proceedings in the courts of the 
United States; and although the forms and 
practice in the state courts have been adopted 
in the circuit and district, vet the adoption of 
the state practice must not be understood as 
confounding the principles of law and equity, 
nor as authorizing legal and equitable claims 
to be blended together in one suit. The con- 
stitution of the United States in creating 
and defining the judicial power of the gen- 
eral government, establishes this distinction 
between law and equity, and a party who 
claims a legal title, must proceed at law, and 
may imdoubtedly proceed according to the 



forms of practice in such cases in^the state 
courts. But if the claim be an equitable one, 
he must proceed according to the rules pre- 
scribed, regulating proceedings in equity in. 
the courts of the United States." These de- 
cisions of the supreme court, the provisions 
in the acts of congress, and the constitutional 
provision, I deem decisive of the question be- 
fore me; even if the act of Jirne 1, 1872, now 
under consideration, did not expressly except 
equity cases from its operation, it could not be 
recognized as valid. Because of the constitu- 
tional proviso, I hold that neither congress 
nor the courts can do away with the distinc- 
tion between law and equity, nor the forms 
used, nor the causes and reasons which dis- 
tinguish the one £rom the other. In the case 
before us the plaintiff claims a cause of ac- 
tion at law. The defendant set up a defense 
that is an equitable one, probably cognizable 
in a court of equity. He cannot set up 
such a defense in answer to an action at law. 
He must file his biU in chancery. 

I might stop here, as the reasons above 
given are decisive of this motion; but it was 
claimed in the argument of this case, as it 
has been frequently in other similar cases of 
late, that as the plaintiff has brought these 
defendants into this court, and adopted the 
form of pleading used in the state courts as 
against them, they have the right in the 
defense to use the same mode of pleading 
allowed by the state practice, and that con- 
gi*ess, in using the term "practice" in the act 
in question, intended the parties should use 
the same forms, and possess the same rights 
that they had in the state coiu'ts. . In answer 
to this, it may be suggested that too wide 
and general meaning and definitioa is given 
to the word "practice." According to Bou- 
vier, and adopted by "Webster, it is "the form, 
manner, and order of conducting and carry- 
ing on suits and prosecutions, tiirough their 
various stages, according to the principles 
and rules laid down by the courts." Ac- 
cording to this definition, the word "practice" 
means, the rules adopted by every court to 
facilitate the transaction of the business be- 
fore it in a proper and orderly manner. 
Sometimes these rules are printed, and called 
"rules of practice." Sometimes they are em- 
bodied in statutes— but perhaps as frequentiy 
they are unwritten, but well known and rec- 
ognized by the bar and enforced by the 
court. By virtue of the law in. question, 
and in this sense and meaning, this com-t 
will and has adopted the practice of the state 
courts of Ohio, but, in doing this, no con- 
struction wiR be given to this law that will 
in any manner change, alter, or add to the 
jm'isdiction of the United States com'ts, nor 
deprive any suitor in those courts of any 
substantial right conferred upon him by any 
act of congress; nor will we hold that any 
positive statutory regulation of the practice 
in this court is, by implication, repealed or 
changed by this law. Care and caution will 
be used, that substantive rights given by the 
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state laws shall not be confounded witli what 
is mere practice in the state courts. In this 
connection I may mention, among other mat- 
ters, the right to bring an absent or non- 
resident defendant into court by publication, 
or the right to a second ti-ial, which are not 
matters of mere practice, but are substantial 
rights conferred by the statute of the state, 
and, in my opinion, were not contemplated 
by congress by the law in question to be giv- 
en to parties in this court. 

By virtue of this law, the forms and dis- 
tinctions between actions of law, and the 
forms of pleading, that were used in common 
law courts, are abolished, and the requisi- 
tions and forms of pleading, and the rules 
governing them, as adopted and required by 
the Ohio Code, will be used and recognized, 
on the law side thereof, by this court. "John 
Doe," the common counts, and the general 
issue, have no longer a home or habitation 
in this state, and, like many other past joys 
and pleasm-es, will soon be forgotten. The 
various kinds of process, writs, forms of 
journal entries, and modes of proceedings in 
comrt, must conform to the practice of the 
state courts, and the state statutes, and the 
rules and decisions of the state courts on 
these subjects must be the rule of decision 
and practice in the United States courts. 

[NOTE. Where plaintiff has proved a legal 
title in an action of ejectment brought in the 
federal court, defendant cannot interposa an equi- 
table title by wav of defense. Robinson v. 
Campbell, 3 Wheat. (16 U. S.) 212: De la 
Croix V. Chamberlain, 12 Wheat. (25 U. S.) 
599; Larriviere v. Madegan, Case No. 8,096; 
Greer v. Mezes, 24 How. (65 IT. S.) 268; Sin- 
srleton v. Touchard, t Black (66 U. S.) 342; 
Fenn v. Holme, 21 How. (62 U. S.) 481. See, 
also. Sheirburn v. De Cordova, 24 How. (65 
U. S.) 423; Alexander v. Roulet, 13 Wall. (80 
XT. S.) 386; Hooper v. Scheimer, 23 How. (64 
XT. S.) 235: Hickey v. Stewart, 3 How. (44 IT. 
S.) 750. Compare Strother v. Lucas, 6 Pet. 
(31 U. S.) 763; Swayze v. Burke, 12 Pet. (37 
XJ. S.) 11.] 

BUTLER COUNTY (CURTIS v.). See Case 
No. 3,500. 

BUTRICK (HICKS v.). See Case No. 6,458. 

BUTT (ELLETT v.). See Case No. 4,384. 

BUTT (INGRAM v.). See Case No. 7,047. 

BUTT V. The NORFOLK. See Case No. 10,- 
297. 



Case No. 2,346. 

BUTT V. STINGER. 

[4 Cranch, 0. 0. 252.] » 

Circuit Court, District of Columbia. Nov. 
Term, 1832. 

Bond ox Appeal — Wuex Condition Broken. 

The condition of an appeal-bond is broken un- 
less the judgment be reversed in toto. 
[Cited in Hopkins v. Orr, 124 U. S. 515, 8 Sup. 
Ct. 592.] 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



At law. Appeal from the judgment of a 
justice of the peace. Stinger had obtained 
judgment before Robert Clarke, Esq., a jus- 
tice of the peace, against Robert Ritchie, 
who appealed, and gave an appeal-bond, 
with Butt as his sm-ety. The condition of 
the bond was, that if Ritchie "shall not pros- 
ecute his appeal with effect, according to 
the du-ections of the act," (the Maryland act 
of 1791, respecting smaU debts,) "and also pay 
and satisfy to" Stinger, his executors, &c., 
"in case the said judgment shall be affirmed, 
as well the said damages and costs adjudged 
by Robert Clarke, from whose judgment this 
appeal is made, and also all costs and dam- 
age that shall be awarded by the com-t be- 
fore whom this appeal shall be heard, tried, 
and determined, then this bond to remain in 
fuU force and vii"tue, otherwise to be of no 
effect." Upon the appeal the judgment was 
reserved, and 'the com-t, proceeding to give 
such judgment as the justice ought to have 
given, rendered a new judgment for a less 
sum. Upon this appeal-bond. Stinger war- 
ranted Butt, and claimed the amount of the 
new judgment, and recovered judgment there- 
for before Sir. Justice Clarke. From this 
judgment on the appeal-bond. Butt appealed. 

3klr. Hellen, for appellant, contended that 
the condition of the bond was not broken, 
inasmuch as Ritchie did prosecute his ap- 
peal with effect; and the judgment of the 
justice was not affirmed, but reversed. 

Mr, Giberson, for appellee. 

THE COURT (CRANCH, Chief Judge, con- 
tra) affirmed the judgment, being of opinion 
that the judgment against Ritchie was to 
be considered as affii*med in part; and that 
the reversal was only necessary in point of 
form, so as to get at the substantial merits 
of the case; and that the condition of the 
bond is to be considered as covering any sum 
which the appellee might recover in this 
court. 

CRANCH, Chief Judge, was of opinion that 
the condition of the bond was not broken, 
and could not be, unless the judgment of 
the justice should be affirmed in toto. 



BUTT V. The XTNION. See Case No. 10,297. 



Case ISTo. S,247. 

In re BUTTERFIELD. 

[5 Biss. 120; ^ 14 N. B. R. 147.] 

District Court, N. D. Illinois. March Term, 
1870. 

Opposition to DiscnAuoE — Allegations must 

BE Special. 
1. Allegations in opposition to discharge are 
not sufficient when they simply follow the words 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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of the statute. They must be as exact as the 
specifications in an indictment. 

[Cited in Re Graves, 24 Fed. 552; Ee Car- 
rier, 47 Fed. 440.] 

2. No intendment will be made in favor of the 
pleader. The construction is more strict than in 
common law proceedings. 

In banki-uptcy. Opposition to discharge. 
The specifications of opposition are in the 
language of the bankrupt act. [14 Stat 535.] 

H. N. Eldridge, for opposing creditors. 
James L. Stark, for bankrupt. 



BLODGETT, district Judge. The allega- 
tion here is that the bankrupt "has given a 
fraudulent preference, contrary to the pro- 
visions of the act" This last allegation is 
totally inoperative; it lacks a specification 
in detail, which would be necessary to ena- 
ble the party to plead it in bar. The courts 
have decided, again and again, that these 
specifications must be as exact as the speci- 
fications in an indictment, and for the rea- 
son that there is no specific act of fraud al- 
leged here, but only the general terms in the 
language of the statute itself, as that the 
party has been guilty of conveying prop- 
erty in violation of the act These specifi- 
cations are too general. It is not shown 
•what property he conveyed, nor when he 
conveyed it, nor to whom he conveyed It, nor 
does It fix upon any specific act which can 
be identified as the act of the bankrupt upon 
which a jury might pass. 

The first specification is defective as fail- 
ing to aver that this transfer was made to 
Mr. Stark with intent to defraud the bank- 
rupt act, or that being so, any creditor has 
been given a preference. There is no allega- 
tion that he intended to defraud or delay 
the operation of the bankrupt law. It is ar- 
gumentative, and Tery loosely so, at that 
"Intending to give a preference" is not ex- 
plicit The authorities are veiy explicit, and 
it is stated generally in them that the speci- 
fications must be as precise as those of an 
indictment I was looking over a class of 
cases cited here in reference to :the particu- 
larity with which the specifications must be 
made up, and I find the principle is applied 
to bankruptcy pi-oceedings with more strict- 
ness than even to common law proceedings; 
that no intendment will be made by the comrt 
in favor of the pleader; and as these speci- 
fications, taken together as a whole, do not 
show that Mr. Stark was a creditor, or that 
there was an intention to give a preference 
to td creditor, I do not think they are suffi- 
cient 



NOTE [from original report]. That the spe- 
cifications must not be vague and general, but of 
facts,— distinct, precise, and specific, — see In re 
Rathbone [Cases Nos. 11,580 and 11,582]; In 
re Beardsley [Case No. 1,183]; In re Mawson 
[Id. 9,318]. The strictness of common law I 
pleading is not required. In re Smith [Id. 12,- 
985]. I 



Case Wo. S,248. 

In re BUTTERFIELD et al. 

m N. B. R. 195.] ^ 

District Court, E. D. Michigan. May, 1876. 

Bankruptcy — Letters op Attorxey to Eepre- 
SEXT Creditors — A.uthestication. 

1. Letters of attorney to represent creditors 
may be acknowledged before a notary public. 

[Approved and followed in Re McDuffee, 
Case No. 8,778.] 

2. General Order No. 34, providing that they 
may he acknowledged or proved before a regis- 
ter or United States commissioner, was not in- 
tended to be exclusive of other methods of proof. 

[In bankruptcy. In the matter of Leander 
S. Butterfield and Harvey TV. Bm-r.] The 
register certified that a letter of attorney, 
pm-porting to be executed on behalf of the 
Michigan Central Railroad Company, for th& 
pin-pose of representing said company at a 
meeting of creditors, was offered to be filed. 
Its execution was authenticated only by th& 
affidavit of the officer by whom it pm-ports. 
to be executed, sworn to before "Samuel J. 
Kelso, a notary public, Wayne county, Mich- 
igan." The register declined to accept it,, 
on the gx'ound that it was not authenticated 
in the manner presci'ibed by General Order 
34, and, at the request of Mr. D. M. Dickin- 
son, certified the question into court for de- 
termination. 

BY HOVEY K. CLARKE, Register: The 
right of any creditor to act at all meetings 
by his duly constituted attorney is secm-ed 
by an express provision of the statute. Rev. 
St § 5095. What is necessary to duly con- 
stitute an attorney for this purpose is the 
question. A precedent (No. 26) of a power 
to be executed was contained among the 
forms appended to the General Orders when 
adopted at the first term of the court after 
the passage of the bankrupt act [14 Stat 
517], But no mode of authenticating the 
due execution of the power was prescribed, 
either in the statute or the General Orders. 
A note In brackets at the foot of the form 
suggested that the party executing it may 
"acknowledge the same before a judge, reg- 
ister, clerk or commissioner of the comrt, or 
any officer authorized to take the acknowl- 
edgment of deeds or other instruments in 
writing." It soon came to be understood 
that power of this character could not be 
conferred by a note to one of a collection of 
forms; and accordingly there was no uni- 
formly prevailing mode of authenticating 
letters of attorney imtil the amendment of 
the General Orders at the December tei*m, 
1871. It was then provided (see G. O. 34) 
that "the execution of any letter of attorney 
to represent a creditor, etc., may be proved 
or acknowledged before a register in bank- 
ruptcy or a United States circuit coiu't commis- 
sioner." This furnished a definite rule, as it 
was the only rule by which a creditor may 
duly constitute an attorney. The act of 

^[Reprinted by permission.] 
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June 22d, 1874 [18 Stat. 186], conferred upon 
notaries public tlie power "to take proof of 
debts against tbe estate of a banla-upt." Un- 
der this provision notaries began to assume 
the function also of authenticating letters 
of attorney. They have not, so far as I 
know, assumed to administer oaths to peti- 
tioners, which section 5017 confers upon the 
district judges, registers and commissioners; 
although I see no reason why they may not, 
if tlie claim here made shall be sustained. 
The question, however, was early presented 
to Judge Treat, of East Missom-i (sitting for 
J'udge Gresham, in Indiana), and he in '^1 
things affirmed" the decision of the register, 
that an attorney was not "duly constituted" 
l>y a letter of attorney, the execution of 
which had been acknowledged before a no- 
tary. In re Christley [Case No. 2,702]. This 
authority is certainly entitled to great re- 
spect; but, aside from this, it is difficult to 
■see what purpose the judges had in prescrib- 
ing this mode of authenticating the execu- 
tion of letters of attorney, imless it was to 
be exclusive of all others; for, upon the the- 
ory here contended for, they conferred no 
power that did not already exist, or is now 
claimed to exist, without any aid from the 
terms of the General Orders, and makes the 
action of tlie judges in this particular entire- 
ly sui^ererogatory. Since the decision in Re 
Christley, and of co\u:se since the law was 
passed authorizing notai'ies to take proof of 
debts, the justices of the supreme court have 
again revised the Code of General Orders, 
but they have made no change in the mode 
of authenticating letters of attorney; and 
the attempt, by construction, to confer the 
power upon other officers than those selected 
■by the supreme court for the performance of 
the duty under consideration, seems to me 
•an unwarrantable exercise of powers to regu- 
late the practice in banla-uptcy conferred by 
section 4990 upon the justices of the supreme 
■court 

D. M. Dickinson, for creditor. 

BROWN, Disti'ict Judge. By section 23 of 
the original bankrupt law— [14 Stat. 528] Rev. 
■St. § 5095— any a'editor may act at aU meet- 
ings by his duly constituted attorney the 
«ame as though personally present. Under 
this section the supreme court prescribed a 
form of letter of attorney (No. 26), and in 
a note provided that the pai'ty executing the 
same might "acknowledge it before a judge, 
register, derk or commissioner of the com-t, 
or any officer authorized to take acknowledg- 
ments of deeds or other instruments in writ- 
ing." It was held, however, by the district 
court of Massachusetts, in Re Barnes [Case 
No. 1,012], that, notwithstanding this foot- 
note, the power of attorney to prove a debt 
need not be acknowledged. There is no 
general principle of law requiring instru- 
ments to be acknowledged; but, in order to 
obviate the necessity of proving signatm-es, 



the statutes of all the states have provided 
that where certain instruments are acknowl- 
edged before an officer named in the stat- 
ute, such acknowledgment shall in effect 
stand in the place of proof of the signature 
and entitle the instrument to record. The 
statute having provided for proofs to be 
executed before registers and United States 
commissioners, and abroad by ministers, 
consuls and vice-consuls, the supreme com-t, 
in its general orders of 1871 (No. 34), 
provided that the execution of any letter 
of attorney to represent a creditoi*, etc., 
might be proved or acknowledged before a 
register in bankruptcy or a United States 
circuit court commissioner, imdoubtedly in- 
tending by this order that letters of attorney 
should be acknowledged before the same 
officers who were empowered by law to take 
proofs of debt, though the order v/as even 
then defective, in providing no mode for au- 
thenticating powers of attorney executed in 
a foreign countiy. The existing provisions 
of the statute, however, were found to work 
a great inconvenience to creditors residing 
at a distance from a register or commissioner, 
and in June, 1874, the act was amended, by 
providing that notaries public should have the 
power "to take proofs of debt against the 
estate of a banla-upt." General Oi'der No. 
34, however, was not altered to meet this 
amendment, and, although the orders were 
revised in 1875, no authority was expressly 
given to notaries public to take acknowledg- 
ment of powers of attorney. Without such 
power, however, the provision that they may 
take proofs of debt is rendered practically 
nugatory. The amendment was intended to 
obviate the necessity of a creditor traveling 
perhaps a great distance to the nearest com- 
missioner or register to prove a debt; but 
if he is compelled to make the same journey, 
after having proved his debt, to acknowledge 
a letter of attorney, for all practical piu-poses 
the act might as well have never been 
passed. In probably nine cases out of ten 
the creditor who proves his debt at a dis- 
tance from the register having charge of the 
case, at the same time executes a power of 
attorney to some person residing in the same 
town with the register to represent him. 
Were there a register or commissioner in 
each city and town in the countiy, in all 
probability the amendment of 1874 would 
not have been adopted. Although notaries 
living in the same town with registers and 
commissioners frequently take proofs of debt, 
the main object of the act was to enable 
ci-editors living at a distance from tl^pse 
officers to prove their claims without leaving 
their residences. 

The omission of notaries public in the last 
revision of the General Orders was undoubt- 
edly an inadvertence, and although this court 
has not power to correct or provide against 
inadvertences of congress or of the supreme 
com"t, I think the power given to these offi- 
cers to take proofs of debt may properly be 
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construed to carry Tvith it tlie incidental 
power to take acknowledgments of the let- 
ters of attorney, since without this latter 
power the former becomes practically use- 
less. A construction which defeats the ob- 
vious intent of congress or renders- its en- 
actment nugatory should always be avoid- 
■ed. Sedg. St. & Const. Law, 270, 284 Says 
Domat, in his Lois Oiviles: "If in any law 
we find the omission of something essential 
to it, or which is a necessary result of its 
provisions and requisite to give the law its 
full effect, we may supply what is wanting, 
but not expressed, and extend the law to 
what it was manifestly intended to embrace, 
but in its terms does not include." The lan- 
guage of General Order 34 is, that letters of 
attorney "may" be proved or acknowledged 
before a register or commissioner, leaving the 
matter, apparently, to some extent discre- 
tionary with the court. The supreme court 
tias provided no other method, but has 
apparently not made that method obligatory. 
Although the word "may," in cases where 
the public interest and rights are concerned, 
Is sometimes construed as peremptory, the 
rule is by no means universal, and I think 
the doctrine now is that the exposition ought 
to be adopted which carries into effect the 
true intent and object of the legislature in 
the enactment. Sedg. St & Const. Law, 
439. In this case I think the interest of 
justice will be promoted by giving to the 
word its ordinary ^meaning, and holding that 
the com:t did not intend to make that method 
of proof exclusive. Nor is the action of the 
supreme court by this construction rendered 
■supererogatory, as suggested by the register, 
for the main object of the rule seems to 
■have been to suggest a method by which pow- 
•ers of attorney might be authenticated with- 
out oral proof of signatures. I am aware 
that a contrary view was expressed by the 
learned District Judge of Eastern Missouri, 
fitting in Indiana, in the Case of Ohristley 
[supra], but the question is not" discussed by 
him, and does not seem to have received 
■a very cai'eful consideration. I think the 
register was fully justified In following this 
decision; at the same time I am disposed, 
with some reluctance, to adopt a somewhat 
greater latitude of construction, particularly 
as I understand the practice has been with 
a large number of registers to accept proofs 
4iuthenticated in this way. It is only the 
great inconvenience likely to foUow from a 
literal adherence to the rule that induces me 
to extend it to notaries public. That iu- 
■convenience would become still more mani- 
fest if the power to take such acknowledg- 
ments was denied to ministers, consuls and 
vice-consuls, who, by section 5079, are em- 
powered to take proofs of debt. If the cred- 
itor in a foreign country is unable to au- 
thenticate his power of attorney, the a-editor 
■could have no voice in the choice of an 
assignee, the acceptance of a compromise, 
-or the determination of any other question 



arising in the settlement of the estate. I 
place my decision, not upon the groimd that 
the court has the power to cure inadvert- 
ences of a legislative body, but because the 
power given to notaries public to take proofs 
of debt, in view of the usual course of pro- 
ceedings in these cases, carries with it, as 
an incident, the power to authenticate letters 
of attorney. I am {luthorized to say the 
circuit judge concurs with me in this opinion. 
Au order wiE be entered directing the regis- 
ter to accept and file the letter of attorney 
in question. 



Case Wo. S,S49. 

BUTTERFIELD et al. v. ARTBTDE, 

[16 Blatchf. 216; 25 Int. Rev. Rec. 248; 8 
Reporter, 68.]^ 

Circuit Court, S. D, New York. April 19, 1879. 

Customs Duties — Calf-Haik Goons— "A Mand- 

FACTDKE OF COTTON. " 

"Calf-hair goods," made to imitate velvet or 
fur, manufactured of cotton and hair, the wavp 
being cotton and the woof being cattle hair, is 
not dutiable at the rate of 30 per cent, ad valo- 
rtm, as "a manufacture of hair, not otherwise 
provided for," under Schedule M, of section 
2504 of the Revised Statutes, but is dutiable at 
the rate of 35 per cent, ad valorem, as "a man- 
ufacture of cotton, not otherwise provided for," 
under Schedule A, of said section 2504, by apply- 
ing to it the provisions of section 2499 of the 
Revised Statutes. 

[Cited in U. S. v. Sixty-Five Terra-Cotta 
Vases, 18 Fed. 510.] 

[At law. Action by Frederick Butterfield 
and others against Chester A. Arthur, col- 
lector of the port of New York, to recover 
back duties alleged to have been illegally 
exacted. There was a verdict for plaintiffs, 
and defendant moves for a new trial.] 

John Hallock Drake, for plaintiffs. 
Stewart L. Woodford, Dist Atty., for de- 
fendant. 

WALLACE, District Judge. The plain- 
tiffs, in November, 1874, imported into the 
port of New York certain merchandise in- 
voiced as "calf-hair goods," upon which the 
defendant, as collector of the port, exacted 
a duty of thirty-five per centum, ad valorem, 
it being claimed by the collector that the mer- 
chandise was dutiable as "a manufacture 
of cotton, not otherwise provided for," un- 
der Schedule A, of section 2504 of the Re- 
vised Statutes of the United States. The 
plaintiffs protested against the payment of 
the duty thus exacted, and now insist that 
their merchandise should have been classi- 
fied as "a manufactm-e of hair, not other- 
wise provided for," and, as such, was siib- 
jeet to a duty of only thirty per centum ad 
valorem. This suit is brought to recover the 
difference between thirty-five and thirty per 
centum ad valorem. The provision of the 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
25 Int. Rev. Rec. 248, and 8 Reporter, 68, con- 
tain only a partial report] 
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tariff acts upon which the plaintiffs found 
their claim is contained in Schedule M, of 
section 2504 of the Revised Statutes, by 
which" duties are imposed as follows; "On 
hair-doth known as crinoline cloth, and all 
other manufactures of hair, not otherwise 
provided for, thirty per centum ad valorem; 
of the description known as hair-seating, 
eighteen inches wide. or over, forty cents 
per square yard; less than eighteen inches 
wide, thirty cents per square yard." The ev- 
idence shows that the plaintiffs' importation 
is a fabric made to imitate velvet or fur, 
manufactured of cotton and hair, the warp 
being cotton and the woof being cattle hair. 
It is used for making caps, cloaks and out- 
side garments. It is known in the trade un- 
der the general name of "cow or calf-hair 
goods," or as "velom-," "imitation seal skin," 
&c., &c. "Crinoline cloth" is made of cotton 
and hair, the long hair from the tail or mane 
of the horse being woven into a cotton warp. 
The width of the doth is governed by the 
length of the hair used; and it is used for 
ladies' underwear. "Hair-seating" is a simi- 
lar fabric to crinoline cloth, the only differ- 
ence being that it is more closely woven; 
and it is used mainly for upholstering pur- 
poses. If the plaintiffs' artide was a manu- 
factm-e of hair, within the meaning of the 
act in question, it was an enumerated arti- 
cle, and the collector had no right to apply 
the provisions of section 2499 of the Revised 
Statutes, That section enacts, that, on all 
artides manufactxn:ed from two or more ma- 
te-rials, the duty is to be assessed at the 
highest rates at which any of its component 
parts may be chargeable; but that section 
only applies to non-enumerated articles. It 
affords a rule of construction by which arti- 
cles not otherwise enumerated may be ran- 
ged under the proper classification. 

It is insisted, for the plaintiffs, that, be- 
cause their artide derives its main value 
and peculiar character from the hair of 
which it is in part composed, it is to be deem- 
ed a manufacture of hair. This position 
cannot be maintained. Their artide is no 
more a manufacture of hair than of cotton, 
and the tariff acts are provided with a rule 
of construction by which the classification 
of aH artides shall be ascertained which are 
non-enumerated, and which furnishes the 
only guide in cases like this. If a duty 
were imposed simply upon all manufactures 
of hair, the plaintiffs' case would not be suf- 
ficiently plausible to require discussion. 
But, in the same paragraph in which duties 
are imposed on "all other manufactm-es of 
hair," a duty is imposed on crinoline doth 
and hair-seating— articles which are not 
manufactures of hair, but of hair and cotton. 
Thus, both crinoline doth and hair-seating 
are dealt with as manufactiures of hair; and 
this affords support to the argument, that 
by the term "other manufactures of hair," 
congi'ess did not mean manufactures of 
which hair is the exdusive component This 



argument is weU advanced, but it is not suf- 
ficient for the purposes of the plaintiffs* 
case. Where a general descriptive term is 
employed in a statute, in connection with 
words of particular description, the mean- 
ing of the general term is to be ascertained 
by a reference to the words of paitieulai' de- 
scription. Applying that rule here, the gen- 
eral words, "all other manufactures of hair," 
will be construed to cover all such other 
manufactures of hair as are similar to a*in- 
ohne doth and hair-seating, although they 
may contain cotton or other components. 
They will not include, however, such manu- 
factures as are not reasonably suggested by 
those specifically described. In other words, 
they will be construed to mean, such other 
manufactvires as are similar to the particu- 
lar artides which were the subject of legis- 
lative consideration. The only similarity be- 
tween the plaintiffs' importation and crino- 
line doth or hair-seating consists in the fact, 
that all of them are made of both cotton and 
hail'. It follows, that the artide imported 
by the plaintiffs is not an enumerated article 
and was properly dassified under the cotton 
section. The case of Arthur v. Sussfield, 96 
U. S. 128, cited for the plaintiffs, was one 
where the artide was an enumerated one. 
There, spectacles made of steel and glass 
were in controversy. One provision of the 
tariff acts imposed a duty on all manufac- 
tures of which steel was a component part, 
and another upon aU manufactures of which 
glass was a component *part. The artide 
was thus not non-enumerated, but was enu- 
merated twice, because, both steel and glass 
were component parts of it. But, the in- 
tention to impose the glass duty instead of 
the steel duty was found by applying the 
maxim, noscitur a sociis, it being imposed 
upon pebbles for spectacles and' all manu- 
factures of which glass was a component 
part. 

Reference has been made, in the argument, 
to the provisions of the prior tariff acts, as 
bearing upon the construction of the act in 
question. In regard to these acts, it is suffi- 
cient to say, that they do not sti-engthen the 
position of the plaintiffs. By the act of 
March 2, 1861, § 21 (12 Stat. 190), duty is 
imposed "on hair-doth and hair-sea tings and 
all other manufactures of hair," and, by the 
act of July 14, 1870, § 21 (16 Stat. 264), to 
reduce duties, the duty is decreased "on 
hair-doth, of the description known as hair- 
seating." Under this phraseology, hair-cloth 
is described as a manufacture of hair, and 
seems to have been distinguished from hair- 
seating, and described by a commercial des- 
ignation; and, because of this, upon the trial, 
I was inclined to hold that hair-doth should 
be induded, in the present section, as a 
"manufacture of hair," and left it to the 
jury to find whether or not the plaintiffs' 
importation was an artide commercially 
known as hair-doth. This, I am satisfied, 
was an error, because, the section as it now 
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stands, furnishes quite clear evidence of tbe 
legislative intent to reduce the duty upon 
those manufactures of hair which are ejus- 
dem generis with crinoline cloth and hair- 
seating, and upon none other. 

A verdict should have been directed, upon 
the trial, for the defendant. It was error to 
leave the case to the jury, and, for this rea- 
son, a new trial is granted. 



Case "No, S,250. 

BUTTERFIELD v. B.OYD et al. 

[4 Blatchf. 356;* 18 How. Pr. 526; 41 Hunt, 
3Mer. Mag. 708.] 

Circuit Court, S. D. New York. Sept. 21, 1859. 

Collision— Steaji and Sail — Duty op Steamek 
— BniDEN or Proof. 

1. A libel for a collision dismissed, ,on a con- 
flict of testimony as to which vessel caused the 
collision by drifting against the other. 

[Cited in The Joseph W. Gould, 19 Fed. 787.] 

2, Even, if it appeared that the respondent's 
vessel drifted ilgainst the other, the burden 
would be on the libellant to show that the drift 
could have been prevented, or was occasioned 
by mismanagement. 

[Cited in The Florence P. Hall, 14 Fed. 416.] 
[See note at end of case.] 

3. A steamer ought not, with a flood tide tend- 
ing to set her towards a sailing vessel engaged 
in casting off a hawser by which she is being 
towed by a tug, to take a position so near to 
the sailing vessel that a collision will ensue from 
drifting. 

[See note at end of case.] 

4, A steamer, with steam up and sails set, is 
bound to make an effort to avoid a collision 
with a sailing vessel, which is likely to result 
from drifting. 

[See note at end of case.] 

[Appeal from the district court of the 
United States for the southern district of 
New York.] 

In admiralty. This was a libel in per- 
sonam, filed in the disti-ict court, by [Carlos 
Butterfield] the owner of the Mexican 
steamer Iturbide, against [John J. Boyd and 
others] the owners of the ship Mercury, to 
recover damages occasioned by a collision 
between the two vessels. . [Decree of the dis- 
trict court dismissing the libel afflrmed.] 

Francis B. Cutting, Welcome R. Beebe, 
and Dean & Donohue, for libellant. 

Washington Q. Morton, Hamilton Morton, 
and FuUerton & Dunning, for respondents. 

NELSON, Circuit Justice. The collision in 
this case occurred on the 4th of November, 
1854, after both vessels had passed the bar 
outside of Sandy Hook. The ship had been 
towed to sea, and her hands were engaged 
in taking in the hawser, which had been 
cast off by the tug a short time before the 
accident occurred. The steamer had passed 
the ship as she was going through the Ged- 
ney channel, and, soon after, hove to, for 

* [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



the pm-pose of sending her pilot and some 
passengers on board the tug, which was 
about to return to the city. At the time 
the hawser was cut off, the steamer was 
some quarter or half a mile to the windward, 
and in advance of the ship. The wind was 
from the north-northwest, a pretty fresh 
breeze, and the tide was about half-flood, 
setting in a direction nearly opposite to the 
wind. The steamer was heading northeast, 
and the ship about east or east-by-south. 
The steamer had come down the bay with 
steam and canvas, topsails and topgallant 
sails, jib and flying jib. When she hove to, 
her jib and . flying jib were lowered. Her 
fore and main topsails, and her fore and 
main topgallant sails were set, and her head 
sails were laid back. The ship had only 
her main topstaysail set, and was under no 
other sail. The vessels came together near- 
ly broadside, the starboard side of the steam- 
er against the lai'board side of the ship, 
within some ten or fifteen minutes after the 
one had hove to and the other had com- 
menced tailing in the hawser. They drifted 
together, and the serious dispute in the case 
is, as to which party was in fault, in per- 
mitting Ms vessel to drift against the other. 
Fom* witnesses, including the master, mate 
and pilot of the steamer, and a passenger 
on board of h^, have been examined for 
the libellant, and concur that the ship drift- 
ed against the steamer. Five witnesses on 
board of the ship, including the master, the 
first and third mates, the pilot and a hand, 
have been examined, and all concur that the 
steamer drifted against their vessel. The 
coiu;t below dismissed the libel, and it is 
difficult, upon this conflict of testimony, to 
see how it could have arrived at any other 
conclusion, unless there is something else 
in the case, charging fault upon the respond- 
ents' vessel. 

The testimony of the master of the steamer 
is relied on to establish fault. He states 
that the helm of the ship was starboarded, 
and that, with the headway she had on at 
the time the hawser was thrown off, from 
the impetus given to her by the tug, she 
came up in the direction of the steamer, 
and caused the collision. This, however, is 
but conjecture on his part, as he saw no such 
manoeuvre. All of the witnesses on board 
of the ship deny this, and concm: in saying, 
that as soon as it was seen that the vessels 
were approaching each' other, the helm of 
the ship was put hard to port, and her jib 
was put up, or attempted to be put up. The 
only fault which the master of the steamer 
pretends, in his testimony, was chargeable 
upon the ship, was in this false movement 
of starboarding her helm, thus abundantly 
disproyed. And no fault is imputed to her 
by any of the witnesses, except the fault 
of drifting against the steamer. Even if 
this fact had been established, which it is 
not, the burden would still rest on the libel- 
lant, to show that the drift of the ship could 
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have been prevented by proper and skilful 
management, or that it was occasioned by 
some positive mismanagement on the part of 
her master and hands. 

It was suggested, on the argument, that the 
main topstaysail was insufficient to give 
steerage way and govern the direction of 
the ship. But it is agreed that it wovdd have 
been improper to set the sails while the haw- 
ser was being taken in; and it appears that 
every preparation was made to set them as 
soon as this service was finished. It was 
also suggested, that the hawser should not 
have been thrown off while the vessel was 
thus near the steamer. But it may be an- 
swered, that the steamer should not have 
taken a position so near to the ship, with 
a flood tide tending to set her towards the 
ship. The hawser was thrown off at the 
usual place. 

Besides aU this, I feel bound to say that 
the management of the steamer, in the po- 
sition in which she lay, was not such as to 
commend her to any very favorable con- 
sideration. She had her steam up, and her 
sails set, and yet it does not appear that any 
effort was made, by the use of either, to 
avoid the collision. It is agreed that the 
vessels were apart from each other from 
a quarter to a half of a mile, before they 
began to drift, and it is difficult to resist 
the conclusion, that if there had been proper 
attention to duty, under the circumstances, 
on the part of those on board of the steam- 
er, she might have avoided the accident. At 
least, she should have made the effort. I 
am satisfied that 'the decree of the court 
below was right, and should be affirmed. 

[NOTE. A steamer, by reason of her ex- 
traordinary means, is bound to take prompt 
and effective measures to avoid collision with a 
sailing vessel. The Bay State, Case No. 1,150, 
affirming Id. 1,148; St. John v. Paine, 10 How. 
@1 U. S.) 557; Carpenter v. The Island City, 
Case No. 7,108; The Oregon v. Eocca, 18 How. 
(59 XJ. S.) 570; The Sampson, Case No. 12,280; 
New York & L. U. S. Mail S. S. Co. v. Rum- 
ball, 21 How. (62 U. S.) 372; Twibell v. The 
Keystone, Case No. 14,285; The Fannie, 11 
"Wall. (78 U. S.) 238; The Illinois, 103 U. S. 
298; Baker v. The City of New York, Case No. 
765; The B. B. Forbes, Id. 11,598; The Jamai- 
ca Steam Ferry Boat Collision, Id. 7,173; The 
Kentucky, Id. 7,716; The Narragansett, Id. 10,- 
019; The lola, Id. 7,057; The Empire State, 
Id. 4,475; Hall v. The Buffalo, Id. 5,927; The 
Falcon, 19 Wall. (86 IT. S.) 75. The presump- 
tion of fault arising from the collision is on the 
steamer, and the burden of proof to show in- 
evitable accident or the fault of the sailing ves- 
sel also lies on her. The Fennland, 23 Fed. 
551; The Oregon v. Kocca, supra; The Colo- 
rado, 91 IT. S. 692, affirming Case No. 3.028; 
New York & L. U. S. Mail S. S. Co. v. Rum- 
ball, 21 How. (62 IT. S.) 372; Perkins v. The 
Hercules, 1 Fed. 925; The Fannie, 11 Wall. 
(78 U. S.)_23S; The Wenona, Case No. 17,411; 
Farr v. The Farnley, 1 Fed. 631; The New 
Champion, Case No. 10,146; The Java, Id. 7,- 
233; Seamen v. The Crescent City, Id. 12,581; 
Lonan v. The C. H. Northam, Id. 8,473. Each 
vessel suffering damage from a collision caused 
by inevitable accident must bear its own loss. 
Stainback v. Rae, 14 How. (55 IT. SO 532; The 
Eliza and Abby, Case No. 4,349; The Brook- 



lyn, Id. 1,939; Pharo v. Smith, Id. 11,063; The 
Nautilus, Id. 10,058; Reeves v. The Constitu- 
tion. Id. 11,659; Ward v. The Fashion, Id. 17,- 
154; Evans v. The John F. Warner, Id. 4,563.] 



BITTTERFIELD ((JALLABrtTE v.). See Case 
No. 5,198. 

BITTTERFIELD (UNITED STATES v.). See 
Cases Nos. 14,703 and 14,704. 



Case M"o. S,S51. 

BXTTTERWORTH'S CASE. 

[1 Woodb. & M. 323.] * 

Circuit Court, D. Rhode Island. June Term, 
1846. 

NATUKALIZATIOS — PltEl.IMlSART APPLICATION. 

1. Receiving the preliminary application and 
oath of an alien to be naturalized, is a ministe- 
rial rather than a judicial act, and may be done 
before a clerk of the court as well as the court 
itself. 

2. The act of congress of May 26th, 1824 [4 
Stat. 69], authorizing this, applies to future no 
less than past cases. 

Application of Thomas H. Butterworth to 
become a citizen of the United States. Ap- 
plicant admitted to final examination.] 

WOODBURY, Circuit Justice. In this case, 
the applicant had taken the preliminary oath 
as to his wish to become a citizen. But it ap- 
peared to have been taken before "the clerk" 
of the court, rather than before "the court," 
and the district judge, doubting whether this 
was a compliance with the act of congi'ess, 
I have used some care to examine the ques- 
tion. Where applicants discover a disposi- 
tion to comply with the wishes of congress, 
and do all which the spirit of the acts on this 
subject seems to demand, the inclinations of 
the court ought, in my view, to lean in favor 
of the petitioner. In this case, by the act of 
14th April, 1802, c. 28 (2 Stat. 153), the alien 
must have declared on oath, before some 
court, his intention to become a citizen, &c., 
two years before he can be admitted. When 
that time has expired, he furnishes proof of 
his good character to the coiurt, and is, after 
proper examination and an oath of alle- 
giance, permitted to become a citizen, if the 
com;t is satisfied he has the proper qualifica- 
tions. 

It will be seen, that no judicial duty is to be 
performed by the court till the time of the 
taking of the second oath, and that the first 
one is taken and filed merely to give public 
and recorded notice of the intention to be- 
come a citizen. Taking it, then, before the 
clerk, and filing it with him, would seem 
to comply with .all the spirit of the act, as the 
com't are there not required to do anything 
as a court, but to have the oath administered 
and filed, and those are both acts done 
through or by the derk. But besides this 



* [Reported by Charles L. Woodbury, Esq., and 
George Minot, Esq.] 
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reasoning in favor of that construction, con- 
gress by act of May 26, 1824, c. 186 (4 Stat. 
69), provided furtlier, that the first declara- 
tion Tinder oath, "if the same has been made 
before the clerljs of either of the courts," &c., 
"shall be as valid as if made before the said 
courts respectively." 

The only doubt now is, whether that pro- 
vision was intended to cover future cases as 
well as past ones of such oaths taken before 
clerks. Though the language covers the past, 
and was meant to, when the act passed, I 
think, for the reasons before named in favor 
of that oath being administered before the 
clerk rather than the coinrt, or the clerk act- 
ing for the court for that mere ministerial 
purpose, congress meant to provide if in any 
future time, the preliminary declaration 
should be presented and sworn to before a 
derk, it should be valid, &c., as if sworn to 
before a court. There was as much reason 
for making it apply to future cases of that 
kind as to past ones; and it would save in- 
convenience and renewed legislation on the 
subject, to have it prospective as well as re- 
trospective. 

In addition to this, a cotemporaneous con- 
struction sprung up under it in many cities, 
to make and file those declarations with the 
clerk alone; and now to alter that practice, 
after tweniy years, suddenly and on doubt- 
ful reasoning, to the great delay and loss of 
municipal and political rights, and much ex- 
pense by many applicants, would, in my view, 
be hardly justifiable. In Gordon's Digest, 
both the old and new editions, the act of 
1824 is treated as changing that of 1802 in 
this respect for the future. Page 435, § 
1488. See, also, Conk. Pr. p. 497. The rest 
of the sections in the act of 1824 apply to the 
future as well as the past, and all laws are 
to be construed as prospective in their opera- 
tion even more than retrospective, on the 
ground, that a law is most legitimately 
meant to be a guide or rule for future con- 
duct. I am corroborated in these views by 
what I understand to be the practice in sev- 
eral other circuits of this court, where I have 
made inquiries. 

Let the applicant be admitted to the final 
examination. 



Case Wo. 2,262. 

BUTTERWORTH v. The LTNAN. 
[Nowhere reported; opinion not now accessi- 



ble.] 



Case No. 2,253. 

BUTTERWORTH v. The WASHINGTON. 

[21 Betts, D. 0. MSS. 71.] 

District Court, S. D. New York. March Term, 
1853. • 

Salvage— Navigating Vessel — Co-Salvoes — 

Compensation. 
[1. A. ship, in answer to a signal of distress 
in moderate weather, with free wind, about 



1,000 miles from New York, deviated from three 
to five miles from her course, and at the re- 
quest of the second mate of a brig which had 
lost her other officers and part of her crew, and 
who was ignorant of navigation or of the posi- 
tion of his vessej, placed a navigator aboard the 
brig, who safely brought her to port. The brig 
was of the value of about $6,000, and the cargo- 
of about $20,000. Held, that the aid rendered, 
being continuous until the safety of the vessel 
was assured, though of slight character, con- 
stituted a salvage service.] 

[2. When the subject matter is plainly within 
the admiralty jurisdiction, the court may award 
compensation for maritime service at sea, as it 
does for technical salvage service in like cases.} 
• [3. The master and owners of the ship are 
to be deemed co-salvors with the navigator.] 

[4. The salvors were awarded ?500, with 
costs, no compensation having been offered be- 
fore suit brought, such sum to include libel- 
lant's expenses of suit.] 

[In admiralty. Libel by John F. Butter- 
worth, owner of the ship John Barring^ 
against the brig Washington and cargo (M. 
& W. Livingston claimants), for salvage 
services.] 

Before BETTS, District Judge. 

The brig Washington, on her voyage from 
the coast of Africa to New York, lost at sea 
her first mate and one seaman. The captain 
and one seaman died on the coast before the 
vessel sailed. She went out with captain, 
first and second mate, steward, and 6 sea- 
men before the mast One seaman, a Portu- 
guese, was shipped on the coast The first 
mate was taken sick some 6 days out, and 
was unable to do duty afterwards; one sea- 
man died about 3 weeks out and the first 
mate died a few days afterwards. He was 
delirious the day before his death. The ves- 
sel was left in ciiarge of the second mate and 
three seamen,— one unable to speak English 
or imderstand English. The day after (April 
IS) the ship John Barring was discovered, 3: 
to 5 miles off, and a signal of distress was- 
hoisted on the brig. The ship answered the 
signal, and bore down upon the wind, and 
spoke the brig, and ascertained that her 
officers were dead, and that the person in 
charge of her was incapable of sailing her,, 
and, the help of some important person be- 
ing requested, libellants put a navigator on 
board, who brought the brig into this port on 
the 8th of May. He was, when put on 
board, acting as one of the crew of the ship. 
The brig, when boarded, was from 1,000 to 
1,200 miles fxom New York, and about the 
same distance from Norfolk. The second 
mate was ignorant of navigation and of the 
place where the vessel was, and no person 
on board was capable of bringing her into- 
port She was worth about $6,000 and haf 
a cargo on board of the value of nearly $20, ■ 
000. The ship was detained about an hour 
putting the navigator on board, and ran off 
her com'se about 5 miles in answer to the 
signal. She had the wind free and fresh 
when she bore away to the brig, and took in 
and altered sail to reach her. It was open 
day time and mild weather. 
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1. The aid. rendered the brig may be prop- 
erly classed as a salvage service by the libel- 
lants, though of a very slight character. Fur- 
nishing aid to the brig from the Barring, im- 
portant to her navigation and safety, and 
continuing that assistance until the safety 
of the brig was secured, seems to fall -within 
the designation of salvage service recognized 
by the courts. 

2. This case is distinguishable from The 
Woodsides [unreported], because the brig 
■was brought into port by the continual serv- 
ices of those claiming to be salvors. Tal- 
bot V. Lace [Seeman] 1 Cranch [5 TJ. S.] 42; 
The Healy [Case No. 2,849]; The Henry 
Ewbank [Id. 6,376]. 

3. Cases of trivial merit are compensated 
in the name of salvage service, where the 
assistance furnished is continuous till the 
ship is in safety. The Hector, 3 Hagg. Adm. 
90; The Harvey, Notes Cas. 153. And the 
English cases do not seem to discriminate 
with any attention between cases strictly 
■of a salvage character and those in which 
the assistance is pro opere est labore, in 
any respect other than as to the amount 
iiwarded. 

4. There is essentially no reason for the 
distinction when the subject matter is plain- 
ly within the jurisdiction of the court, be- 
cause the court exercises the same functions 
in awarding compensation for maritime serv- 
ices at sea, by the crew of one vessel to an- 
other, as it does for services technically 
salvage in like eases. 

5. The case of The Dido [Case No. 3,900] in 
this court is the most prominent instance in 
which that distinction is made a vital point 
in the right of maritime liens. The district 
court awarded salvage to a pilot boat for 
towing in a disabled vessel. The circuit 
court reviewed the decision on the ground 
that the same was extra pilotage or a mari- 
time service not salvage in character, but 
demanded substantially the same compensa- 
tion given the original hearing. 

6. The relief in this case was stricti juris 
of a salvage character; very important to 
the brig, but not accompanied by any ex- 
ti'aordinary peril, execution, or merits of the 
salvors other than a disposition to meet 
pressing want of the brig, yet one deserving 
commendation and encom-agement, because 
it was the only means of rescuing a large 
amount of property which was saved by that 
aid. 

7. The master and owners are to be 
deemed co-salvors with Wethby, and, in 

* view of the value of the brig and cargo, her 
destitute situation, and the distance she was 
navigated to a port of safety, the libellants 
are decreed the sum of §500, with costs. 
The sum is intended to provide also for the 
libellants expenses of suit, not taxable. It 
is equitable and reasonable that provision- 
shall be made to indemnify to libellants their 
expenses inasmuch as the claimants did not 
offer a proper compensation before suit 



brought. If the libellants do not agree as 
to the distribution, application must be made 
to the court on proper findings between 
them for its order in that behalf. 
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Case No. S,S54. 

BUTTNBR v. aHLLER. 
[1 Woods, 620.] ^ 

Circuit Court, S. D. Alabama. April Term, 

1871. 

Removal — Action for Act Done dsi>br the 

Eevesde Laws — "FoncE Act" of March 2, 

1S33. 

An action on the ease, begun in a state court, 
to recover damages for alleged slanderous words 
spoken by a United States collector of customs, 
while in the discharge of his olficial duty and 
explanatory of it, can be properly removed to 
the United States circuit court under the pro- 
visions of the "force act," approved March 2, 
1833 [4 Stat. 633J. 

[Cited in Curnow v. Phoenix Ins. Co., 44 Fed. 
305.] 

[At law. Action against a United States 
collector of customs for slander. The defend- 
ant removed the case to the circuit court, 
and plaintiff moves to remand the ease to 
the state courts.] 

George N. Stewart, for plaintiff. 

John P. Southworth, for defendant 

WOODS, Circuit Judge. This cause was 
transferred upon the petition of defendant 
into this court from the circuit court of 
Mobile county, Alabama, by virtue of the 
provisions of the 3d section of the act of 
March 2, 1833 (4 Stat. 633). 

The case is now heard upon the motion 
of plaintiff to quash the writ of certiorari, 
by which the record was removed to this 
com't from the state court, and that the cause 
be remanded to the state coiurt The grounds 
of this motion are: That the cause was 
wrongfully transferred to this court, and this 
court has no jm'isdiction thereof. 

The petition filed by defendant for the re- 
moval of the cause to this com't states, in 
substance, that on the 20th day of Septem- 
ber, 1869, he was and ever since has been 
the United States collector of customs in 
and for the district of Mobile; that on the 
day and year aforesaid, as such collector, 
he caused to be seized for a violation of the 
revenue laws of the United States, certain 
casks of brandy and cases of claret wine. 

That on the 8th day of October, 1869, the 
plaintiff who, together with his partner, was 
the importer of said goods, commenced a 
suit against the defendant in the circuit 
court of Mobile county, to recover the sum 
of three thousand dollars damages, alleged 
to have been sustained by him by reason of 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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tlie defendant having, as plaintiff alleged, 
falsely and maliciously charged him, the 
plaintiff, with importing and receiving said 
goods in fraud of the revenue laws of the 
United States, and with aiding in so doing 
without the payment of the duties of impor- 
tation, and that said suit was then pending 
and undetermined in the paid circuit court 
of Mobile county. 

That said alleged grievana^? occurred while 
the defendant was in the discharge of his 
official duty as collector aforesaid, and in 
connection with the seizm'e of said goods 
by him as such collector for the alleged vio- 
lation of the revenue laws of the tJnited 
States. 

The motion to remand the case admits the 
facts set out in this petition for removal, 
and proceeds upon the ground that tmder 
this state of facts the case was improperly 
removed, and this court is without jmisdic- 
tion over it. 

The law under which the removal of the 
case to this court was made provides, "that 
in any case where suit or prosecution shall 
be commenced in a com-t of any state 
against any officer of the United States, for 
or on accoimt of. any act done under the 
revenue laws of the United States or under 
color thereof, * * * it shall be lawful for 
the defendant in such suit or prosecution at 
any time before trial upon petition to the 
circuit covrt of the United States for the 
district in which the defendant shall have 
been served with process," to cause said suit 
or prosecution to be removed into said cir- 
cuit court, and the same "shall be thereafter 
proceeded in as a cause ori^nally com- 
menced m said court." 4 Stat 633, § 3. 

This provision of the statute is fotmd in 
what is commonly Icnown as the force act, 
approved Slarch 2, 1S33, and so far as it 
applies to officers of the United States en- 
gaged in the collection of duties on im- 
ports, is unaffected by subsequent legisla- 
tion. Hornthall v. The Collector, 9 Wall. [76 
U. S.] 0(30. 

It appears from the petition for the re- 
moval of the cause, that the words spoken 
by defendant, which are the ground of com- 
plaint, were spoken by the defendant while' 
in the dFscharge of his official duties as col- 
lector of customs, and in connection with 
the seizure of goods for alleged violation of 
the reveliue law- 
Can these words be considered imder the 
statute as an act done under the revenue 
laws of the United States? tVe think they 
may. In this case they appear to have 
been spoken in connection with the acf of 
seizure, and in explanation or justification 
thereof. They therefore become a part of 
the act, arid together with the seizure, form 
one transaction. 

The opposite view would lead to this ab- 
surd consequence. The collector could re- 
move from the state coui'ts an action of tres- 



pass against him for unlawfully seiziug 
goods under the revenue law, but could 
not remove an action for slander, based on 
his verbal order to his subordinate to seize 
the goods, giving as a reason that they were 
smuggled, or that the consignees were fraud- 
ulently evading the payment of duties. Or, 
suppose the collector is in the act of seizing 
goods for alleged violation of the revenue 
law. The owner or consignee demands to 
know of him the reason for the seizure, 
and he replies, "becatise the goods are 
smuggled; because you are attempting to 
cheat the government out of the duties;" 
could it be fairly claimed that an action 
against the collector for the seizmre could 
be removed from the state court, while an 
action for the words spoken could not? The 
words spoken by the collector, either in giv- 
ing his reasons for an order to seize goods, 
or in explanation of a seizure, are a part of 
the transaction, and we think can fairly be 
said to be an act done under the revenue 
laws of the United States. 

It is said, however, that the revenue laws 
do not authorize malicious slander. Neither 
do they authorize the wrongful seizure of 
goods, nor the commission of any offense. 
Yet in both these case^ a suit or prosecution 
for an act done under the revenue laws, or 
xmder color thereof, may be removed to the 
federal court. Such removal is expressly au- 
thorized by the statute. 

"We are of opinion, therefore, that imder 
the facts s^t out in the petition for the re- 
moval of this case, the- case was properly 
transferred to this court, and that this court 
has jurisdiction thereof. Motion overruled. 



Case No. S,S55. 

BUTTON V. BUTLER. 

[The case reported under above title in 15 
Int. Rev. Rec. 98, ia the same as Case No. 1,- 
903.] 



Case Wo. 2,356. 

BUTTRIOK V. HARRIS. 

[1 Biss. 442; ^ 3 Am. Law Reg. (N. S.) 112.] 

Circuit Court, D. Wisconsin. April Term, 1864. 

UsoRT — Adding Exchange xot Necessarily 

USUBY. 

1. Where a contract is simply for a loan of 
money, and the capital is to be returned at all 
events, any profit made, or loss imposed upon the 
borrower in addition to the legal rate of interest, 
is usury, no matter what form or disguise it may 
assume. 

2. A promissory note made and payable in the 
city of jMilwaukee, with interest at the rate of 
twelve per cent, and exchange on Boston, not 
exceeding one per cent., is on its face usurious 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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under the laws of Wisconsin, and the mere fact 
of the residence of the payee being in the state 
of Massachusetts, near Boston, is not evidence 
that the exchange was added for the accommoda- 
tion of the maker. 

3. It seems, however, that where an addition 
is made for the price of exchange, not for the 
loan or forbearance, but as compensation for ac- 
cepting payment in a place less convenient or 
where money is less valuable, the contract may 
be lawful. 

At law. The note in suit was given by 
defendants, John S.Harris and Albert B.Har- 
ris, to the plaintiff, in the city of Milwaukee, 
by which they promise to pay to the order 
of the plaintiff, two years after date, at the 
Marine Bant, in said city, three thousand 
dollars, with interest at the rate of twelve 
per cent, per annum, said interest payable 
semi-annually with exchange on Boston, on 
said principal, and interest not exceeding 
one per cent. It appeared in evidence that 
the plaintiff resided in the State of Massa- 
chusetts, near Boston, that he had money 
loaned out in Milwaukee, which on being 
collected by his agents was borrowed by the 
defendant, John S. Harris, and for which 
the note in suit was given. There was no 
express proof that the note was made pay- 
able in Milwaukee with exchange on Boston, 
corruptly, or for usurious interest, or for 
the accommodation of the borrower at his 
request. [There was a verdict for plaintiff, 
and defendant moved for a new trial, which 
motion the court decided should be granted 
unless plaintiff remitted tb^ interest allowed 
by tbe jury.] 

D. G. Hooker, for plaintiff, 

Emmons & Van Dyke, for defendants. 

MILLER, Disti'ict Judge. The law of the 
state of Wisconsin, under which the contract 
was made, prohibited all corj^orations and 
persons &om taking directly or indirectly 
any greater sum for the loan or forbearance 
of money than twelve per cent. And all 
notes or secmrities, whereby there was re- 
served or secinred a rate of interest exceed- 
ing twelve per cent., were declared to be 
valid and effectual to secure the repayment 
of the actual sum loaned without interest. 
The present law of the state limits the rate 
of interest to seven per cent 

It is well settled that upon a contract for 
the loan of money the lender is not at liberty 
to stipulate even for a contingent benefit be- 
yond the legal rate of interest, if by the 
terms of the agreement, he has a right to the 
repayment of the money loaned with the le- 
gal interest thereon, at all events. 2 Pars. 
Cont 403, 405; Cleveland v. Loder, 7 Paige, 
557, 

A stipulation even for a chance of advan- 
tage beyond legal interest, is illegal. Com*ts 
will not lend their aid to enforce an imlawful 
contract. 

A profit made, or loss imposed on the ne- 



cessities of the borrower, whatever form, 
shape, or disguise it may assume, where the 
treaty is for a loan, and the capital is to be 
retm'ned at all events, has always been ad- 
judged to be so much profit taken upon a 
loan, and to be a violation of those laws, 
which limit the lender to a specified rate of 
interest. It was conceded that exchange be- 
tween Boston and Milwaukee was imiformly 
in favor of Boston. Reserving interest as dis- 
count is unlawful. Bank of TJ. S. v. Owens, 
2 Pet. [27 U. S.] 52T. A contract for the pm-- 
chase of an annuity maj' be infected with 
usury. Lloyd v. Scott, 4 Pet. [29 U. S.] 205. 
And in a sale of land, if the lender takes 
more than legal interest for the forbearance 
of the debt, it is usury. Ruffner v. Hogg, 1 
Black [66 U. S.] 115. When a bank discoimts 
a note with depreciated paper it is usury. 
Gaither v. Farmers' & Mechanics' Bank, 1 
Pet. [26 U. S.] 37- 

A fair rate of exchange on foreign bills, ac- 
cording to current rates, may be received, 
but if more was intended to be taken, it is 
usury. And if a charge for exchange is a 
cover for usury, the contract is void. An- 
drews V. Pond, 13 Pet. [38 U. S.] 65, 80. 

It is not usury in a bank having the power 
by its charter to deal in exchange, to charge 
the market rate of exchange upon time bills. 
Buckingham v. McLean, 13 How. [54 U. S.] 
150. 

The court says; "The reason why the ad- 
dition of the current rate of exchange to the 
legal rate of interest does not constitute usury 
is, that the former is a just and lawful com- 
pensation for receiving payment at a place 
where money is expected to be less valuable 
than at the place where it is advanced and 
lent. « * * The contract is not tmlawful, 
unless more than six per cent, has been re- 
served or taken for interest; if more has 
been reserved or taken, not for the loan and 
forbearance, but for a change in the place of 
payment, then the contract is lawful." In 
the case under consideration, the money was 
in Milwaukee, where it was advanced, and 
where the plaintiff agreed to receive it in the 
same fvmds, as to their par value, that he 
advanced, with the highest rate of interest, 
and one per cent, added. 

The note is not payable in Boston with ex- 
change, but in Milwaukee. 

In Stevens v. Lincoln, 7 Mete. [Mass.] 525, 
which was an action to recover tisurious in- 
terest paid, it was conceded that a note made 
in the state of Massachusetts, and payable 
in the same state, with interest and ex- 
change, was usurious. The exchange was 
considered a cover for usm'ious interest. The 
maker of two promissory notes, in order to 
obtain a renewal, gave a new note for the 
amount, paying the interest due and the dis- 
count, and in addition, he transferred to the 
holder, at par, drafts on New York and Al- 
bany, worth three-fourths of one per cent, 
premium, to an amount equal to the debt 
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Being a transaction witliin the state of New 
York, it was lield to he usurious. Seneca Co. 
Bank v. Schermerliorn, 1 Denio, 133. In 
Bank of XJ. S. v. Davis, 2 Hill, 451, the same 
principle is recognized. The bank having 
discounted a bill of exchange on New York, 
charged exchange in addition to the amount 
allowed by law. In the case of Oliver Lee 
& Co.'s Bank v. Walbridge, 19 N. Y. 134, the 
note was made in the city of Buffalo, dis- 
counted at a bank of that city, and was 
made payable in the city of New York, with 
the purpose in the parties to enable the bank- 
er to realize a profit from a difference of ex- 
change between Buffalo and New York; a 
majority of the court held that there was no 
usury in the contract, for the reason that the 
law recognized no difference in value in 
money within the state. But the evident in- 
clination of the judges delivering opinions 
was, to consider the contract usurious in 
principle. The supreme court of the state of 
]&idiana, in State Bank v. Ensminger, 7 
Blackf. 105, and in Mix v. Madison Ins. Co., 
11 Xnd. 117, adjudged notes similar to the 
note in this suit, to be usurious. Towslee v. 
Durkee, 12 Wis. 480, establishes the principle 
in this state, that where the lender made a 
condition of a loan within the state, that ex- 
change on New York should be paid in ad- 
dition to lawful interest, the contract was 
usurious. 

The law of the place of the contract for- 
bade the receiving or conti*acting for a great- 
er amount of interest than twelve per cent., 
directly or indirectly. If a larger amount 
of interest than twelve per cent, were ex- 
pressly resei-ved, the contract may be pro- 
nounced usm'ious without further inquiry, as 
it is for the court to construe a written in- 
strument, which exhibits an usurious con- 
tract Bank of IT. S. v. "Waggener, 9 Pet. 
[34 U. S.] 378; Levy v. Gadsby, 3 Cranch [7 
XT. S.] 180; "Walker v. Bank of Washington, 
3 How. [44 U. S.] 62. It is equally the duty 
of the court so to construe a written insti'u- 
ment, which exhibits an unlawful intent to 
contract for usury indirectly. There is no 
proof, in explanation of the reason, for mak- 
ing the note payable with exchange. [Nei- 
ther party requested it] - The note was thus 
drawn and signed. In the absence of proof 
on the subject, the mere fact of the payee's 
residence being near Boston will not relieve 
him of the imputation of indirectly contract- 
ing for a greater profit on the loan than the 
law allowed, and that his case comes fully 
within the prohibition of the statute. I think 
tha note is usurious on its face, as a contract 
for a greater sum for the loan of money than 
twelve per cent. An usurious intent is in- 
ferable from the conti-act 

As the jm*y allowed interest in the verdict, 
a new trial will be granted, unless the plain- 
tiff remits the excess over the principal of 
the note. 

* [From 3 Am. Law Reg. (N. S.) 112.] 
4FED.CAS. — 59 



Case Wo. 3,S57. 

BITTTS v. CHAPjMAN-. 
[1 Cranch, C. 0. 570.] * 
- Circuit Court, District of Columbia. June 
Term, 1809. 

Amendment os Payment of Costs — Payment as 
Condition Phecedent. 
When costs are given, on leave to amend, the 
payment of the costs is not a condition preced- 
ent 

THE COURT (having since July, 1807, de- 
cided in suits at law that when an amend- 
ment is allowed on payment of costs, the 
payment of costs is not a condition prece- 
dent, but may be enforced, or await the event 
of the suit) decided, in this case, that the 
amended answer should be received although 
the costs were not paid, and thereby over- 
ruled the decision made in this suit at July 
term, 1807. 



BUTTS (HODGSON v.). See Cases Nos. 6,- 
563 and 6,564. 



Case No, 2,258. 

BUTTS V. SHREVB et al. 

' [1 Cranch, C. C. 40.]^ 

Circuit Court, District of Columbia. Oct 
Term, 1801. 

Vekpict in Pounds Steiiling — Arrest of Judg- 
ment. 
It is no cause for arresting judgment, that the 
jury have found the damages in pounds, when 
the damages in the declaration are laid in dol- 
lars. 

The defendants Shreve and Lawrason 
pleaded jointly non assumpserunt Slaeum 
pleaded severally non assumpsit, and no 
property in the vessel for the expenses on 
which the suit was brought. Issues were 
joined on all the pleas, arid the verdict was: 
"We of the jury find for the plaintiff, and 

assess his damages at pounds." The 

damages in the declaration were laid in dol- 
lars. Sands v. Scullard, Yel. 109; Skipwith 
V, Baurd, 2 Wash. (Va.) 165; Hawks v. 
Crofton, 2 Burrows, 698; Jennings v. Lee, 
Style, 150, 198, 210; Burton v. Chapman, 1 
Sid. ,341. Judgment for the plaintiff. 



Case No, S,259. 

Tn re BUCXBAIDL 
[2 Hughes, 339;= 13 N. B. R. 477.] 
District Court, E. D. North Carolina. 

Bankruptcy — Appeabanob of Creditor— PiwNe 
Specifications in Opposition to Discharge. 
1. Notice of creditors' appearance in opposi- 
tion to discharge, addressed to the register, bear- 
ing date on the day of hearing of tiie petition 
for discharge, was filed with the clerk of the 
court at a general term thereof, more than a 
year thereafter, and was never filed with the 
register. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 

- [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



BUXTON (Case No. 2,260) 

2. Creditors' specifications of grounds of op- 
position to discharge were filed with the reg- 
ister on the day after the final hearing. Held, 
that the specifications were not filed in accord- 
ance with the provisions of law, and could not 
be considered. The discharge granted. 

.[In bankruptcy. In the matter of the dis- 
charge of Joseph Buxbaum.] 

BROOKS, District Judge. The question 
presented by the certificate of jVIr. Register 
Shaffer is, were the specifications of objec- 
tions to the discharge of the bankrupt prop- 
erly filed, so tliat they may be considered 
hY the court? It appears that the meet- 
ing of creditors to show cause against the 
Obanknipt's discharge -n^as duly ordered upon 
his petition, the required notice and publica- 
tion made, and the meeting held accordingly, 
whereat no notice was given by any creditor 
-of a pm-pose to oppose the discharge. The 
fi.nal oath was administered to the bankrupt, 
.and the meeting adjourned sine die. A pa- 
per now appears, purporting to be a notice 
of opposition to the bankrupt's discharge, 
dated 27th July, 1869, the day on which the 
meeting was held, signed by the solicitors of 
-certa'.n creditors. Upon this paper the clerk 
indorses, "Filed at Salisbury, August term, 
1870;" and the register certifies, "This paper 
I have never seen before the 1st day of De- 
■eember, 1875.'-' 

It fm-ther appears that the specifications of 
-objections were filed with the register Au- 
gust 5th, 18G9, nine days after the final meet- 
ing was held and adjourned without day. 
Specifications of grounds of opposition to 
discharge may be properly filed with the 
■clerk within the ten days allowed by the 
Tule, or the fm-ther time which may be al- 
lowed by the order of the court; but notice 
■of the intention of the creditor or of the 
assignee to oppose the discharge must be 
made known to the register at the final meet- 
ing. Then it becomes the duty of the regis- 
ter to adjourn the case into the district 
<;ourt for further proceedings; but whenever 
filed, they can only be considered, and issues 
'Of law or fact arising thereon ti-ied, when 
tiled at the meeting to show cause, or pursu- 
ant to notice of opposition then and there 
given. The specifications in this case were 
not filed in accordance with any proTision 
of the law. They cannot be considered, and 
the bankrupt is therefore entitled to his dis- 
-charge. 
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Case No. 3,360. 

BUXTOiSr V. BOTVEN. 
[2 Woodb. & M. 365.] ^ 

Circuit Court, D. Rhode Island. Nov. Term, 

18i6. 

Estates — Effect of Partition between Tenaxt 

IN Tail, and Texast is Fee. 

Where A. was tenant in tail of one undivided 

half of a tract of land under a will, and B. ten- 

^[Reported by Charles I». Woodbury, Esq., 
and George Minot, Esq.] 



ant in fee of the other half, and a partition is 
made between them, and mutual releases signed, 
it binds only during thq life of A.; and when 
0., the heir in tail, after the death of A., sues 
for the tract, or a part of it, he is entitled to re- 
cover an undivided half, in it. Those holding 
under B. may claim his original half, as the con- 
veyance to B. becoming void on the death of A., 
the release by B. should also be void as rest- 
ing on the other for its consideration.— Semble. 

This was a writ of entry [by Luther Bux- 
ton] to recover [from Coomer Bowen] a tract 
of land situated in Smithfield in this state. 
A trial was had hei-e on the general issue 
at June term, 1845, and a verdict taken 
for the demandant, subject to be set aside 
or amended, as agi-eed in the statement of 
facts, made and argued at June term, 1846. 

Mr. Daniels, for demandant. 

Mr. Robertson, for tenant. 

WOODBURY, Curcuit Justice. The origi- 
nal owner of the premises under whom both 
parties claim, was Benjamin Buxton. It 
seems to be conceded, that an interest in 
them passed under his will, amounting to an 
estate in tail to his son John, and to his son 
James an estate in fee, held in common and 
undivided. On the 6th of December, 1783, 
these sons undertook, by a deed of partition, 
to divide the premises equally bet-ween them; 
and released to each other all interest in the 
portion each was not to retain. Under that 
pai-tition the land demanded being the share 
assigned to him, was occupied by John during 
John's life, which terminated in 1839. Such 
a partition deed could, of com-se, convey le- 
gally to James no more than John owned, 
which was only his life estate. Gregg v. 
Lessee of Sayre, 8 Pet. [33 U. S.] 252; Sin- 
clair V. Jackson, 8 Cow. 543. It could not 
bind his heirs in tail, except so far as they 
might afterwai-ds ratify it (4 Dru. & War. 
79), of which ratification by the demandant 
there is no proof, beyond bringing this action, 
and that will soon be considered. Had the 
laws of Rhode Island compelled a partition, 
and carried it into effect so as to bind the 
heirs in tail, the case would be different 
But this partition was voluntary, and by an 
act in pais of the parties, and of course nei- 
ther could convey or release any more interest 
than he possessed. It would estop parties 
to it and privies, but not others. Jackson v. 
Hasbrouck, 3 Johns. 331. 

After John's death, his son Luther Buxton, 
the demandant, was entitled to the whole 
estate in tail, demised by Benjamin Buxton, 
and which had descended to him in the whole 
premises, and which was an undivided half; 
and unless he pleased to confii-m or ratify 
dm-ing his life the partition which had been 
made, could properly recover an imdivided 
shai-e in any part of those premises occupied 
by another. Massy v. Batwell, 4 Dru. & 
War. 79. Has he ratified it in any way so 
as to be able to recover for the whole portion 
as divided and released to his father? or 
only an undivided half? That is the import- 
ant question. In discussing it at the bar, 
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the fact that his brother James owned a fee 
in half of the land, and not a life estate, 
seems not to have attached to it sufficient im- 
portance. But as before named such is the 
case, the demise to James of this land being 
"I will that my son James Buxton, his heirs 
and assigns, have the other half of my es- 
tate." The release by James, therefore, if 
held valid, would pass to John an estate in 
fee in half the premises, including those de- 
manded, and he would own by the will an 
estate in tail in the other half, and both of 
these would- probably, prima facie, have jus- 
tific-d his claim in recovering against a 
stranger or the releasor in that deed, the 
whole tract apportioned to him. But after 
his death, half being in tail, would descend 
to the heir in tail, and the other half, being 
a fee, to his heirs generally; "and one of those 
heirs, like the plaintiff, unless sole heir, 
wliich is not stated in this case, would not, 
had there been no sales by John, be entitled 
to recover the whole, but merely half if heir 
in tail and only a ratio with others, if an 
heir with them in fee. In this ease, how- 
ever, before his death,. John (Feb. 7, 1792) 
■conveyed all these premises in fee to M. Hol- 
brook and others, under whom the tenant 
claims; and hence if the release to John by 
James for half in fee was valid, the title to 
that one half vested in Holbrook; and the 
plaintiff can recover only the other half, if 
heir in tail, and if an heir in fee, nothing, as 
his father had parted with it These views 
are conclusive against the validity of the re- 
lease by the father, as respects the demand- 
ant, after the father's death, for the father 
had no interests over or rights in this prop- 
erty beyond his life, as well as conclusive 
against the propriety of holding, that he 
bringing this action for the whole part di- 
vided for by John, ratifies the release, or 
should be considered as doing it. Because 
by such a construction he would probably 
lose forever the undivided half of that por- 
tion, obtained in fee from James. Nothing 
•could prevent this conclusion except holding, 
that the release of James of all his interest 
in that portion which was a fee, conveyed 
in law, or could be considered as conveying 
an estate in tail. Such a construction would 
probably carry out the real meaning of the 
parties, and that is to be attempted, when- 
■ever justified by sound principle. But they 
have not used any legal words, suitable to 
enforce such a meaning; and it would be 
unjust to James and his heirs, to hold that 
he conveyed either a fee or an estate in tan, 
indefeasible, when on his part he received in 
return for it, not an estate in fee, as he prob- 
ably expected, or even an estate in tail in 
•the portion conveyed to him, but merely an 
estate during John's life, as that was all 
which John possessed the power to convey. 
5 Mass. 64; 8 Cow. 543. 

The nearest justice of the case, 'then, in 
xespect to all parties, and the only course 
that can be sustained by legal principles. 
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is to hold, that individuals situated like these, 
one with an estate in tail and one with an 
estate in fe&, cannot, by a mere voluntary 
deed of release, make a partition, which 
shall bind others than themselves, or them- 
selves, except dm:ing the life of the then ten- 
ant in tail. After his death, all interest 
obtained under the release from him ceases. 
Then of com*se, as in common deeds of ex- 
change, the interest should in any equitable 
view cease in the other party, in order to 
make the operation of the law mutual and 
just, and because the consideration for the 
release by James terminates whenever the 
estate ends, which John transferred to him. 
See cases of deeds of exchange, which are 
very technical, and apply here only by an- 
alogy and their justice. Co. X.itt, 50b; 
Provost of Eton v. Bishop of Winchester, 3 
Wils. 490. So chancery will rescind in ex- 
changes if tail on one side fails. 3 T. B. 
Mon. 56. Whether in this mutual release 
such result would follow, it is not necessary 
to decide here, as it is enough to say here, 
that the demandant is not baiTed, in law, 
as to half, whether James's rights are thus 
restored or not By new releases the par- 
ties might dm-ing this demandant's life, con- 
tinue the partition till his death, if they wish. 
But they are not very likely to execute 
these, and have not done it Then, and then 
only, could tiie demandant oust the tenants 
of the whole, who honestly and legally are en- 
titled to all James's interest in the premises, 
viz. a fee in an undivided half, and a life 
estate in the other half, as long as John 
lived, who had released to James. But John, 
owning only an estate for life in half, h& of 
course could rightfully convey no more, and 
it is now ended; and Luther, the demandant, 
being now possessed of the entailed inter- 
est, can recover, in this case, only the un- 
divided half of the premises in tail, which 
were originally devised by Benjamin Buxton. 
As it is not necessary to decide more here, 
we go no further. But it may not be useless 
to add, that this conclusion will probably 
enable James, and those entitled under him, 
to recover his imdivided half in fee of the 
whole land devised, and will thus, as it 
egtiitably should, thi-ow back the claimants 
imder both John and James to the position 
in which they stood before any attempt to 
make* a partition. But if this should not 
be the case, those claiming under James's 
title or interest, and not able to get it fi-om 
John or those holding under him, without a 
resort to law, may perhaps find redress in 
John's covenants in his deed. He undertook 
to convey a fee, when he owned only a life 
estate, and the value of the difference may 
well be regarded as a proper charge on his 
estate or his heurs, who may hold sufficient 
to answer the demand. It is gratifying to be 
informed, that in Buxton v. Inhabitants of 
TJxbridge, Worcester county, April, 1846, the 
supreme com't of Massachusetts has come to 
a Uke conclusion as to the rights of this de- 
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mandant in relation to a part of this tract 
of land. But the reasons assigned for it 
have not been seen, though they are under- 
stood in some respects to differ from mine. 
See Buxton v. Inhabitants of TJxbridge, 10 
Mete. [JIass.] 87. The case of Bradley v. 
Fuller, 23 Pick. 1, has been cited in support 
of such a partition; but it will be seen on a 
scrutiny, that there the interest of both par- 
ties were of a like character, and thus 
changed the Tvhole nature and operation of 
the releases. 

Let judgment be entered for the demand- 
ant for an undivided half in tail of the 
premises. 

NOTE [from original report]. If tenant in 
tail convey a fee simple, it is not void, but void- 
able; and if the heir do not enter to defeat it, 
but apparently confirms it, the title is good in 
grantee. Massy v. Batwell, 4 Dru. & War. 79 
(Irish chancery), before Xiord Cbancellor Sugden. 



Case No. 2,261. 

BUZZARD V. The PETREL. 

[G McLean, 491; * 18 Law Rep. 185; Brun. Col. 
Cas. 589.] 

Circuit Court, D. Michigan- June Term, 1855. 

Collision— Dkifting Vessel akd Vessel at 
Anchor — Lookout. 

1. All vessels are required to use reasonable 
diligence to avoid collisions. 

[Cited in Wells v. Armstrong, 29 Fed. 220.] 

2. A vessel anchored in a river having a 
rapid current should keep a watch. 

3. A sail vessel, in descending the river when 
there is no breeze, will be carried by the cur- 
rent, and will not obey the helm. In such case 
the vessel anchored in the current, by porting 
her helm, may avoid the floating vessel. 

[Cited in The James M. Thompson, 12 Fed. 
195.] 

4. If no watch be kept, under such circum- 
stances, by the anchored vessel, and a vessel de- 
scending the river floats against her, not being 
under the command of her helm, and her cap- 
tain and crew by outcry endeavored to give no- 
tice to the crew of the anchored vessel, no dam- 
ages for an injury done can be recovered. Un- 
der such circumstances, the omission to station 
a watch on the anchored vessel, amounts to neg- 
ligence. 

[Followed in The Johannes, Case No. 7,332. 
Cited in The Lady Franklin, Id. 7,984; The 
Delaware, 12 Fed. 574; The Oliver, 22 Fed. 
851.] 

[Appeal from the district court Of the 
United States for the disti-ict of Michigan. 
[In admiralty.] 

Mr. Miller, for appellant 
Walker & Russel, for defendant 

JIcLEAN, Circuit Justice. This is an ap- 
peal from the decree of the district court in 
admiralty." The scow Peti'el and her boats, 
taclde, apparel and fm-niture were attached 
on a libel filed by the plaintiff [Levi Buz- 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
^ [Case not reported.] 



zai'd], as owner of the schooner Avenger, 
which is a vessel of more than twenty tons 
bm-then, viz., seventy tons; that said schoon- 
er, being on a voyage from port St. Clair to 
the port of Detroit, had come to anchor on 
the St. Clair river below Newport, was care- 
lessly and negligently run into and damaged 
by the scow Petrel, &c. 

The collision is not controverted, though in 
the answer the manner of describing it in 
the libel is denied. It appears that the 
Avenger got under way from St. Clair, about 
dark, in December, 1852, being loaded with 
lumber, and drifted down the river to op- 
posite the mouth of Belle river, where she 
came to an anchor, as the witnesses of the 
plaintiff say, nearer to the American than 
the Canada shore; other witnesses consid- 
ered her in the channel, very near the middle 
of the river. It was a bright moonlight night 
[so that objects on the river cotild be seen at 
a great distance].^ At about twelve or one 
o'clock at night, the scow Petrel, in descend- 
ing the river, struck the Avenger on the star- 
board bow, at the cat head, her jib-boom 
entering between the foremast and fore rig- 
ging of the schooner. The two vessels then 
dragged down [the river at a short distance].* 
The Avenger lost an eye bolt and a flying 
jib-boom, guys, and one of her martingale 
back ropes; also, two stanches, a chalk plate 
and a piece of her sail. The captain of the- 
scow came on board and wanted, as some 
of the witnesses say, while others state dif- 
ferently, to cut the rigging of the schooner,, 
which the captain of the schooner would not 
permit; but an anchor was thrown out 
astern. The object was to bring the schoon- 
er's head round, but there being no windlass, 
there was nothing to wliich the chain or 
rope of the anchor could be fastened, which 
could resist the force of the current, and the 
anchor, hawser and line were lost. But the 
vessels were shortly afterward separated and 
the scow sheared off. The captain of the 
scow states that he was descending the St. 
Clair river on the night of the collision, that 
he remained on deck until between twelve 
and one o'clock, and seeing the watch on 
deck, went below, where he had not been 
more than half an hour when he heard one 
of the deck hands say that there w^as a 
vessel down the river to leeward. The cap- 
tain then came on deck, and seeing that tuere 
was no wind, the man forward was ordered 
to let go the anchor. When he left the deck, 
there was a breeze stifficient to give steernge 
way, but when he retm*ned to it, there was- 
no wind. The anchor being let go, they payed 
out twenty to twenty-five fathoms of chain. At 
this time the Avenger was off from a quarter 
to a half mile. Perceiving that the chain 
would not bring the Petrel up, the captain 
got up on [the highest part of] * his vessel — 
loaded wath lumber — so that be could see 
the Avenger. He hallooed as loud as he 

* [From 18 Law Rep. 185.] 
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could to the men on board of the sloop to 
shift their helm. The scow was then drift- 
ing down the middle of the river. Other men 
"Who were also forward continued to halloo 
to the men on the schooner to shift their 
helm. After the chain was all payed out, 
it was found the anchor would not hold the 
Petrel, it then being about a quarter of a 
mile from the Avenger. The hallooing was 
continued on board the Petrel until it was 
within a very few yards of the Avenger, and 
in the act of running into her. The mate of 
the Peti'el was at this time on the deck and 
at the helm. The helm, in going down the 
river, was hard to port, to tiy and get the 
vessel to the American side, but there was 
not wind enough to allow her to mind the 
helm. "When the jib-boom was nearly or 
«Lnite over the Avenger, the captain saw a 
man jump out of the cabin of the Avenger 
and cry out there was a vessel running into 
them. Previous to this he had neither heard 
nor seen any one on the Avenger. At this 
time some four or five persons came out of 
the cabin. The scow struck the schooner on 
the starboard bow. 

The supposition that there could have been 
a watch on the Avenger, is inconsistent with 
the facts as proved by several witnesses. If 
a watch had been asleep on the deck, he 
must have been awakened by the outcries of 
the persons on board the scow, as they ap- 
proached the Avenger. No person was seen 
on deck until the moment of contact, which 
was too late to avoid the mischief. Had the 
helm of the schooner been shifted [in time] ' 
it is urged, the scow would not have struck 
it. The stress of the argument in behalf of 
the libellant is, that there was on board the 
scow a larger anchor, which, if it had been 
thrown, would have arrested the drifting of 
the vessel. Such an anchor was on board 
the scow, but the smaller one, it seems, was 
generally used, which was thrown. Whether 
this was negligence on the part of the com- 
mander of the Petrel, depends upon the cir- 
cumstances tmder which he acted, and the 
degi'ee of vigilance required by the colliding 
vessel. Before this point is considered, it 
may be well to inquire what duties, if any, 
were imposed by usage or otherwise, on the 
anchored vessel. That the Avenger was in 
the channel of the river, is proved by the 
floating of the scow. For want of wind the 
scow refused to obey her helm; she therefore 
followed the course of the cui-rent and ran in- 
to the Avenger. The excuse of the captain 
of the schooner for not approaching nearer 
the American shore, was that the wind had 
lulled and the vessel could not be so directed. 
It was, therefore, anchored in the channel, 
and consequently subjected to greater danger 
from descending vessels, carried by the cur- 
rent. At the place of anchorage, the current 
ran at from six to seven miles an hour. It 
is proved by experienced commanders and 

' [Prom 18 Law Rep. 185,] 



seamen well acquainted with the navigation 
of the St. Clair river, that what is called an 
anchor watch, is necessary when the vessel is 
anchored in the current. That when there is 
no current, such watch is not usual or neces- 
sary. And this usage is shown by a major- 
ity of the witnesses, and by those who are 
most experienced in the navigation of the riv- 
er. The propriety of this usage appears from 
the occurrence imder consideration. Had the 
Avenger been anchored out of the cm-rent, 
the collision could not have happened. The 
master of the schooner Fortune, in his depo- 
sition, says that a watch on board a vessel 
anchored in the cm-rent, is necessary for the 
"safety of the crew and of others navigating 
the river." 

It seems that in descending the river, the 
captain of the Petrel was on deck, with oth- 
ers, until between twelve and one o'clock; 
that he then left the deck and went below, 
where he had not remained more than thirty 
minutes before he returned to the deck, hav- 
ing heard some one say there was a vessel 
ahead. He saw the vessel ahead to the lee- 
ward, at a distance of from a quarter to a 
half mile. He directed the bow anchor to be 
thrown, with the view to stop or retard the 
movement of his vessel. But the anchor 
dragged by the force of the current. Seeing 
this, the captain ascended to the highest part 
of his vessel, and by an outcry endeavored to 
arrest the attention of the persons on board 
the schooner. And as they approached the 
schooner, to the outcry of the captain, sever- 
al of the crew joined in the request to shift 
the helm of the schooner. But there was no 
response made by those on board the schoon- 
er, nor were they apprised of the approach of 
the Peti*el until she was in contact, when 
nothing to prevent the collision could be 
done. From the known usage to keep an an- 
chor watch, when a vessel is moored in the 
current of a river, the captain of the Petrel 
had a right to expect the usual watch was 
kept, and that the helm could be so shifted as 
to avoid the collision. With this presumed 
knowledge, the conduct of the Petrel must be 
examined. On approaching the Avenger, the 
captain, and mate, and some others, were on 
deck. The anchor which had been thrown 
must have retarded the vessel, but it was not 
under the command of the helm, and they 
expected by their outcries to ai-ouse the crew 
of the Avenger, until they had approached too 
near to arrest the floating of the Petrel by 
easting the large anchor. 

The rule is a reasonable one that the mov- 
ing vessel is to avoid a collision. But this is 
founded on the supposition that the vessel is 
under the command of her helm. Where this 
is not the case, the reason of the rule fails, 
and the obligation imposed by it. The ofli- 
cers and crew of the Avenger were all below, 
without a watch, and some of them, as stat- 
ed, were about to retire. This showed great 
remissness in those who had charge of the 
schooner, especially as she was at anchor in 
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the current of the river. Reasonable care 
was required from the captain and crew of 
the Petrel to avoid the collision, and this they 
seemed to have exercised. An estraordinary 
effort, under ordinary circumstances, is not 
required. [Indeed it is not perceived that un- 
der the greatest emergency anything could 
have been done by the captain of the Petrel 
which was not done, except to cast the large 
anchor.]* Dm-ing the twenty minutes that 
the captain remained below, after midnight, 
the breeze subsided, which was felt when he 
left the decli, so that when he retm-ned, on 
hearing there was a vessel ahead, the Petrel 
was floating on the cm-rent, and her direction 
could not be changed by her helm. On per- 
ceiving this the working anchor was cast and 
the chain paid out, and the outcry was made. 
This was at least reasonable diligence, and 
all that could be necessary for the safety of 
the schooner was, that her officers should also 
have used ordinary vigilance. Having failed 
to do this, her owner can have no claim 
against the Petrel for damages. 

The judgment of the district court is af- 
firmed. 
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Case No. 2,S62. 

BYAM et al. v. BULLAEB et al. 

[1 Curt. 100;^ 1 Am. Law Reg. 139; 2 Liv. 
Law Mag. 314.] 

Circuit Court, D. Massachusetts. May Term, 
1852. 

IXFRINGEMEXT OF PaTEST — SaLE TO PATENTEE — 

Action on the Case. 

1. A sale of the thing patented, to an agent 
of the patentee, employed by him to make the 
purchase, on account of the patentee, is not, 
per se, an infringement. 

[Cited in Fairbanks v. Jacobus, Case No. 4,- 
G08.] 

2. Accompanied by other circumstances, it 
may be evidence of an infringement. 

[3. Action on the case for violation of a pat- 
ent-right will not lie where the plaintiff has suf- 
fered no damage or injury.] 

At law. This was an action on the case 
for an infringement of a patent-right for 
the manufactm*e of loeo-foco matches, be- 
longing to the plaintiffs [Ezekiel Byam and 
others]. It came before the eoiu't on a state- 
ment of facts, wherein it was agreed that, 
before the date of the writ, the defendants 
[BuUard and others] sold, to an agent of 
the plaintiffs, who was employed by the 
plaintiffs to make the purchase, matches, 
of the value of six cents. That such sale, 
if made to any other person than the plain- 
tiffs, or their agent, would have been an in- 

* [From 1 Brun. Col. Cas. 589.] 
^ [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



fringement of the patent; and the questions 
submitted were whether such a sale was 
an infringement, and if so, what was the 
measm:e of damages. 

Charles Sumner, for plaintiffs. 
William Brigham, for defendants. 

CURTIS, Circuit Justice. The act of July 
4, 1836 [5 Stat. 123], § 14, enables patentees, 
and their assignees to bring actions on the 
case, to recover damages for making, using, 
or selling the thing, whereof the exclusive 
right is secm*ed by a patent. Two inquiries 
arise in this case. The first is, whether, 
upon the facts stated, the law imports either 
the damage, or the injm-y, both which are 
necessary, by the common law, to support, an 
action on this case. The second is, whether 
an action on the case, for the violation of 
a patent-right, was intended to be given 
by the patent act, where there was neither 
damage nor injury received, according to the 
principles of the common law. As to the 
injury, the general rule of the common law 
is, "volenti non fit injuria;" and, in accord- 
ance with this maxim, no one can maintain 
an action for a wrong, where he has con- 
sented, or contributed to the act of which 
he complains. And this principle has been 
applied to numerous cases in which, though 
the defendant was in the wrong, the plain- 
tiff's negligence had contributed to produce 
the consequential damages which were 
sought to be recovered in tne action. Here, 
the plaintiffs not only consented, but co- 
operated; for, through their agents, they 
were themselves the purchasers. As to the 
damage, it is true that, in general, the law 
imports damage from the violation of a riglit, 
but I am not aware that damage has ever 
been presumed by law from an act in which 
the plaintiff cooperated, and which, there- 
fore, must be supposed to have been done 
for his own benefit, or at least not to have 
been to his loss. It was argued that, ex 
necessitate rei, such a sale should be held 
to be an infringement, because it is only by 
such evidence that an infringement of many 
patents can be shown. This may be sufS- 
cient to prove that such a sale may be evi- 
dence of an infringement, and that from 
such a sale, accompanied by other circum- 
stances likely to exist, and capable of being 
proved if the defendant does infringe, a 
jury would be warranted in finding an in- 
fringement by sales to others than the pat- 
entee. If the plaintiff's agent purchased the 
matches at a shop where matches and simi- 
lar articles may be expected to be found 
for sale, if they were sold to him in the 
usual course of the trade there, and if he 
saw others exposed for sale, it would be 
a natural inference for a jmry to make, that 
this was not the only parcel sold; that, in 
the course of the defendant's business, he 
had sold what he showed himself willing 
and desirous of selling, and what customers 
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are frequently in the habit of buying, and 
I tnow of no rule of law wbicli would re- 
strain tliem from drawing such an inference. 
But it Is a very different question, whether 
such a sale is itself an infringement. Thus, 
in HaU v. Boot [Jarvis], Webst Pat Cas. 
100, the patent was for a process of singeing 
ofe the superfluous fibres from lace by means 
of the flg.me of gas. The evidence of in- 
fringement was that the defendant had se- 
cretly prepared an apparatus similar to that 
used by the patentee, and had sold lace in 
a state to which it would have been brought 
by using the patented process. A similar 
riding may be found in Huddart v. Grim- 
shaw, Dav. Pat Cas. 290, and many other 
cases. So in Keplinger v. De Younge, 10 
Wheat. [23 U. S.] 358, it was held, that evi- 
dence from which a jury might infer that 
a patented machine was let to the defendant 
under color of a conti-act to buy the product 
of the machine, would authorize a finding 
of a use of the machine by the defendant 
But in neither of these cases would the 
naked facts, sworn to, have amounted to 
an infringement It remained for the jury 
to draw from them the inference that the 
defendants had in fact used the thing pat- 
ented. Now the argument ex necessitate 
can extend no further than the supposed 
necessity extends, and that is, at the utmost, 
only to make such a sale evidence of an in- 
fringement, which stops short of its being 
an infringement. It was also argued that 
this was not a sale to the plaintiffs, except 
by construction of law, but only to their 
agent, and that, for the benefit of patentees, 
the law woidd not deem it the same as a 
sale to the plaintiffs. I can see no reason 
for making a distinction between patentees 
and other persons in this particular, and if 
I am at liberty to disregard a plain rule 
of law, for the benefit of patentees, I should 
very much doubt whether it would be for 
their advantage to hold that the acts of their 
agents were not their own. 

Nor can I find any solid foundation on 
which to rest the right of a patentee to sup- 
port an action on the case for the violation 
of his exclusive right, except that settled 
and reasonable common-law basis of all such 
actions, injury and damage; injury by a 
violation of the incorporeal right, and dam- 
age, at least nominal, presumed by the law 
to arise from such violation. Such I under- 
stand to have been the principle proceeded 
upon by Mr. Justice Story, in Whittemore 
V. Cutter [Case No. 17,600], where he held 
that maldng a machine for a philosophical 
experiment, or to test the sufficiency of the 
specification, would not be an infringement; 
and in Sawin v. Guild [Id. 12,391], where he 
says the act must be with intent to deprive 
the patentees of some lawfifl profit; and 
also by Mr. Justice Patteson, in Jones v. 
Pearce, Webst Pat Cas. 125, where he ex- 
cepts the making of a patented article for 
mere amusement, and not for profit In 



-these cases, inasmuch as there was supposed 
to be no damage, there was thought to be no 
action. And though I am rather disposed, 
with Mr. Justice Washington, in Watson v. 
Bladen [Case No. 17,277], to doubt whether 
the assumption is correct, that in such cases 
there is no damage; yet if the assumption 
be correct, I think the inference is sound 
that no action lies. It is true some of the 
patent acts which were repealed by the act 
of 1836 [5 Stat 123], gave an action for a 
sale, if made without the consent, in writing,, 
of the patentee, or of his assigns. But the- 
law now in force contains no such provision; 
and if it did, I should still be of the opinion,, 
that a sale to the patentee himself was not 
such a sale as was intended by the statute; 
that no sale was within its meaning, except 
one which woidd be within the terms of the- 
gi'ant contained in the letters-patent, whiclt 
is a grant of an exclusive right to make, 
use, and vend to others to be used. In this 
ease, I am of opinion that the sale to the- 
plaintiffs' agent was a t-ide to them, and. 
that such a sale is not, pei: se, an infringe- 
ment On a statement of facts, I am not 
at liberty to draw any inferences, and the* 
judgment must be for the defendants, 

[NOTE. For other cases involving this pat- 
ent, see note to Byam v. Fair, Case No. 2,264.]. 



Case No. 2,S63. 

BYAM et al. v. EDDY. 

[2 Blatchf. 521; ^ 24 Vt. 666.] 

Circuit Court, D. Vermont. Jan, 15, 1853". 

Patents— Friction Matches— Infrikgement — 
evidexob. 

1. Where a patent was granted for an im- 
provement in making friction matches, the in- 
vention being only a new combination of oldi 
materials before used in making such matches,, 
and consisting in a composition formed of phos- 
phorus and earthy material and a glutinous sub- 
stance only, without chlorate of potash, or any 
highly combustible material, in addition to the 
phosphorus: Held, that it was no infringement 
to use any one or all of the materials forming 
the composition, in making matches, provided 
they were not used in the combination patented, 
or to use them for such purpose in combination! 
with chlorate of potash, as they were formerly 
used. 

2. But a mere colorable difference, or slight 
variation in the combination, will not exempt a 
person from the charge of infringement 

3. Where a defendant, four months before the 
service of an injunction on him, had executed a 
bond to the plaintiff, acknowledging the validity 
of his patent, and his right to all that was grant- 
ed by it: Held, that the bond was no evidence- 
of a breach of the injunction, further than the- 
recital in it, that the defendant had infringed" 
the patent, might have a tendency to establish 
such breach; ,and that the inference or presump- 
tion arising from it might be overcome by credi- 
ble and positive testimony, proving no infringe- 
ment 

^ [Eeported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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This -was a suit in equity, founded on the 
infringement of letters patent [No. 68]. A 
provisional injunction having been gi-anted 
against the defendant [Ezra B. Eddy], pur- 
suant to the prayer of the bill, the plaintiffs 
[Ezekiel Byam -and others] afterwards mov- 
ed for an attachment against him for a 
lireach of the injunction. An order to show 
cause against the motion was thereupon is- 
sued and served upon the defendant; and, 
his affidavit in answer thereto being filed, 
the matter came on to be heard upon affida- 
vits and exhibits. 

D. A. Smalley and Joseph A. Prentiss, for 
plaintiffs. 

Levi Underwood and Bradford Rixford, for 
defendant. 

Before NELSON, Circuit Justice, and 
P.RENTISS, District Judge. 

FBEXTISS, District Judge. This is a mo- 
tion for an attachment against the defend- 
ant, for contempt in violating the injunction 
granted against him on the 22d of last 
September, and served upon him on the next 
day. The injunction, which, it is proper to 
observe, was granted virtually without any 
hearing on the part of the defendant, though 
upon notice and appearance, refers to tlie 
biU, and, by the terms of i-eference, was in- 
tended to be co-extensive with the bill, and 
must be so understood. We must, therefore, 
look to the bin to see the extent of the in- 
junction, Avhat it forbids, and consequently 
what woidd be a disobedience of it. 

The bill sets forth a patent to one Phillips, 
with the specification in full. The patent is 
stated to have been issued October 24th, 
1836, for fourteen years; renewed and ex- 
tended September 11th, 1850, for seven years 
from and after the expiration of the original 
term; and assigned to tlie plaintiffs Septem- 
ber 17th, 1850. The patent purports to be for 
"a new and iiseful improvement in the manu- 
factm'e of friction matches," and grants the 
exclusive right of making, using and vending 
to be used, "the said improvement" 

The specification, after stating the inven- 
tion to be "a new and useful improvement 
in the mode of manufacturing friction 
matches, for the instantaneous production of 
light," and to consist in "a new composition 
of matter for producing ignition," proceeds 
to say: "Tlio composition used in preparing 
the matches usually called loco-foco, and 
which light by slight friction, is a compound 
of phosphorus, chlorate of potash, sulpheret 
of antimony, and gum-arabic or glue. That 
which I use consists simply of phosphorus, 
chalk and glue." The specification then 
states the proportions of the ingredients, and 
the mode of preparing the composition, and, 
after sayiag that the proportions may be 
varied, and that the ingi'edients may also be 
varied by substituting gum-arabic or other 
gum for glue, and Spanish white or other 
absorbent earth or material for chalk, con- 



eludes in these words: "What I claim as 
my invention, is the using of a paste or com- 
position to ignite by friction, consisting of 
phosphorus and earthy material and a glutin- 
ous substance only, without chlorate of pot- 
ash, or any highly combustible material, such 
as sulphuret of antimony, in addition to the 
phosphorus." 

From the specification, it is obvious that 
the right secured by the patent consists, as 
expressed in the granting part of the instru- 
ment, merely in an improvement in the then 
existing mode of making friction matches; 
not in a combination of new ingredients not 
before known and used for that purpose; nor 
in a combination of any new with old in- 
gi'edients, unless the use of chalk, Spanish 
white or other absorbent earths may be con- 
sidered new, which would be contrary to the 
fact, as appears from tho testimony of Wil- 
liam Weller, an old manufacturer of friction 
matches in Port Ann, New York. This wit- 
ness, after stating that all the materials, ex- 
cept the absorbent earth, were contained in 
the old lucifer matches, says that that sub- 
stance, as well as the other materials, was 
contained in the loco-foco matches; and that, 
in 1835, he made matches formed of glue or 
gum-arabic, or- chalk or Spanish white, com- 
bined with phosphorus and chlorate of pot- 
ash, and, during the spring and summer of 
1836, publicly made, used and sold matches 
composed of these materials, and has continu- 
ed to use that composition from that time to 
the present. 

The invention claimed in the specification, 
then, is not a compound of new ingredients 
never before used in making matches, but 
simply and only a new combination of old 
materials before used for that purpose. It 
purports to consist in a composition pro- 
ducing ignition and combustion by friction, 
formed of phosphorus with the earthy ma- 
terials and the glutino-is substance only, 
without the presence of chlorate of potash, 
or of any other like objectionable ingredient, 
thus avoiding the danger supposed to exist 
in the combination of substances of such a 
nature with phosphorus. This, as I under- 
stand the specification, is the "new composi- 
tion of matter," or new combination of ma- 
terials, for producing ignition, claimed and 
patented as an improvemetit; and* it seems 
quite clear, that any person may use any one 
or all of the materials forming the composi- 
tion, in making matches, provided he does 
not use them in the combination patented. 
Certainly, any one may lawfully use them for 
that purpose in combination with chlorate of 
potash, as they were formerly used, for that 
is a combination recognized as essentially 
different, and as being known and in use 
anterior to the patent. 

The question, therefore, is, whether tlie 
defendant, in manufacturing and dealing in 
friction matches since the service of the in- 

= [24 Yt. 6G6, gives "and."] 
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junction, as it is admitted lie has done, has 
used the plaintiff's improvement or combina- 
tion of materials, or, in other words, made 
matches substantially according to their pat- 
■ent. I say, substantially accox'ding to their 
patent, for, a mere colorable difference or 
slight variation would not exempt the de- 
fendant from the charge of infringement. 
Such is the question in the case; for, as the 
injunction does not extend beyond what ap- 
_ pears from the bill to be the right of the 
plaintiffs, unless there has been a violation 
of the right held by them under the patent 
set up in the bill, thfere can have been no 
•disobedience of the injunction. 

The plaintiffs' composition for matches, as 
■described in their patent and charged to have 
been used by the defendant, is a compound, 
admitting of variation in the proportions of 
the ingredients, of one ounce of phosphorus, 
-one ounce of glue or gum-arabic, and four 
ounces of chalk, Spanish white or other ab- 
sorbent earth. 

The composition asserted by the defendant 
"to have been used by him, and which appears 
to have been publicly known and in use be- 
fore the date of the plaintiffs' patent, is 
formed of four pounds of glue, two pounds 
•of phosphorus, fom* pounds of whiting, and 
three-fourths of a pound of chlorate of potash; 
or, somewhat varying the ingredients and 
proportions, of four pounds of gum-arabic, 
two and one-half pounds of phosphorus, four 
pounds of whiting and one-half of a pound 
•of chlorate of potash. 

The only difference, aside from the rela- 
tive proportions of the ingredients, between 
the composition patented and that claimed 
to have been used by the defendant consist- 
ing, as appears from the formula thus given 
of each, in one being made without and the 
•other with chlorate of potash, the question 
in the case is reduced to the simple inquiry, 
whether the matches manufactured by the 
defendant contained that substance as a 
principal ingredient or material part, in con- 
formity with the prescribed formula, or were 
made without the use of it, or with but so 
inconsiderable a portion of it as to be sub- 
•stantially according to the plaintiffs' patent. 

The defendant. In his answer to the mat- 
ters charged against him on this motion, 
after declaring that he has never violated or 
infringed the plaintiffs* patent, and that the 
bond executed by him to them was given 
through misapprehension on his part of the 
extent of theii* patent and of his own rights, 
occasioned by misrepresentation, says, that 
he has never at any time since he commenced 
Tausiness, which was last spring, made a 
match without the use of chlorate of potash, 
nor out of any composition of which that 
substance was not a constituent part, nor 
otherwise than according to what he states 
to be the ingredients and their proportions in 
the composition used by him. 

Now, is the statement made by the defend- 
■-•ani in his answer, true or untrue? What is 



the proof relative to the main essential fact 
asserted in it? Is the fact proved or dis- 
proved? In deciding this, if the proofs ap- 
plicable to it are in any degree conflicting, 
they must be weighed, and the fact deter- 
mined according as the weight or preponder- 
ance of proof may appear to be. 

It appeal's that specimens of both kinds 
of matches manufactm'ed by the defendant, 
there being two kinds, as inferable from the 
marks and labels, have been analyzed by Dr. 
Hayes, a professional chemist, and, for any- 
thing that is shown, a man of science and 
skill in his profession. In stating his analy- 
sis of one of the kinds of matches, Dr. Hayes 
says that he found the composition to con- 
tain, with the other mateiuals he specifies, 
a very small portion of chlorate of potash or 
niti'ate of potash. In stating another or 
second analysis of matches, marked as of 
the same kind, he mentions chlorate of pot- 
ash as one of the materials of the composi- 
tion, without saying any thing as to its quan- 
tity or relative proportion. In giving his 
analysis of the other kind of matches, he 
names the substances into which the com- 
position was resolved, without any mention 
of chlorate of potash as one of them. But, 
in reference to both kinds of matches, he 
says that phosphorus, gum or glue, and 
whiting or chalk, formed the essential parts 
of the composition, and that the composition 
was essentially the same as that of the 
matches made under the Phillips patent. 

The results of these analyses, at least as 
to one of the kinds of matches, do not ap- 
pear to disagree with what the defendant 
declares to be the constituent parts or mate- 
rials of the composition used by him, except 
as to the quantity or proportion of chlorate 
of potash contained in it. And, as to the 
other kind, the disagreement is a matter of 
implication or inference, rather than of posi- 
tive assertion or statement. Dr. Hayes says, 
to be sure, as to both, that the other ingi-edi- 
ents, phosphorus, gum or glue, and whiting- 
or chalk, formed the essential parts of the 
composition— a somewhat indefinite expres- 
sion, implying, at least, that they did not 
form the whole of the composition. He ad- 
mits that chlorate of potash, to some extent, 
was found in one of the kinds of matches, 
and he does not say that none of it was 
found or contained in the other. What pro- 
portion this substance bore to the oth:rs, in 
the two analyses in which it is admitted to 
have b3en found, is not stated, and, accord- 
ing to the opinion of one of the witnesses 
in the case, could not have been ascertained 
by chemical process. The point is a very 
material one, requiring some exactness of 
proof, at least as much as the nature of the 
subject will admit of, whether the proportion 
of chlorate of potash in the composition used 
in making the defendant's matches was really 
very small, so small as to be merely colorable, 
or to justify its being considered as used for 
the purpose of evasion, or whether the pro- 
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portion was such as has always been used 
in that kind of composition, or as makes it 
a substantial part of the composition. 

The bond executed by the defendant to the 
plaintiffs is an acknowledgment of the valid- 
ity of the patent and of the plaintifiEo' right 
to all that is granted by it It is no evi- 
dence of a breach of the injunction, certainly 
any further than the recital in it, that the 
defendant had infi-inged the patent, may 
have a tendency to establish such breach. 
But the recital, in terms, only proves an 
infringement prior to the execution of the 
bond. The bond was executed in May. The 
pending proceeding relates to acts which 
have occmi-ed since the service of the in- 
junction, and embraces nothing further back 
than the 23d of September. Still, the ad- 
mission of a prior infringement, unless pro- 
cured by fraud or made thi-ough mistake, is 
entitled to its proper influence, with the 
other evidence in the case, in deciding upon 
the character of the acts directly in question. 
But no inference or presumption arising from 
it can overcome the weight of credible, posi- 
tive testimony, such testimony being uncon- 
tradicted by any proof of the same nature 
or of equal certainty. This is especially 
true in a case partaking of the nature of a 
criminal proceeding, involving not only the 
imprisonment of the party, by way of pun- 
ishment, but also the breaking up of his 
business. 

Now, George E. Arnold says, that he has 
worked for the defendant in his shop, at 
Burlington, in the manufacture of friction 
matches, since the loth of April last, and 
has made up the composition for most of the 
matches, and assisted in making all that has 
been made in the shop. He states the mate- 
rials, with their proportions, used in the com- 
position, which are the same specified in the 
formula we have already given. He says, 
that all the matches have been made accord- 
ing to the specifications in the formula; that 
no matches have been made, to his knowl- 
edge, of other or different materials; and 
that, if any had been otherwise made, he 
thinks he must have known it, as he has 
been constantly in the shop. 

Such, then, is the substance of the proofs 
relative to the actual composition of the 
matches manufactured by the defendant^ 
a fact upon which, as we have seen, the 
case wholly rests. On the one side, the re- 
sults of chemical analysis, such as have 
been already stated; on the other, the posi- 
tive testimony of a witness, standing unim- 
peached, having full means of information, 
and swearing from actual knowledge. On 
which side the weight of proof is, would 
seem not to admit of a doubt, especially 
when it is remembered that one of the wit- 
nesses, who professes to have acquired much 
knowledge and skill in such matters, from 
long practice and experience, says, that he 
considers it ' impracticable to ascertain by 
analysis the proportions of the ingredients 



of a match. How this may be I am unable 
to say, but such is the testimony. Upon the 
testimony I am to judge and determine; and 
my judgment is, what appears to be alone 
warranted by the proofs as they stand, that 
the attachment be refused and the rule, of 
course, discharged. 

[NOTE. For other cases involving this pat- 
ent, see note to Byam v. Farr, Case No. 2,264.1 



Case No. 2,264. 

BYAJI et al. v. FARR et al. 
[1 Curt. 260; ^ 2 Liv. Law Mag. 316.] 

Circuit Court, D. Massachusetts. Oct Term,. 

1852. 

Patents— IxpiiiXGEMEST— Equivalents. 

1. Though the use of an equivalent may be an 
infringement, yet if the specification and claim 
expressly declare that such equivalent is not em- 
braced within the invention, its use does not in- 
fringe. 
[Cited in Wallace v. Holmes, Case No. 17,100; 
Waterbury Brass Co. v. Miller, Id. 17,254; 
Saxe V. Hammond, Id. 12,411; Novelty Pa- 
per-Box Go. V. Staples, 5 Fed. 924.] 

[2. Cited in Millner v. Schofield, Case No. 9,- 
6()9a, to the point that the making and selling 
of the separate materials for a patented com- 
bination is not an infringement of the rights of 
its inventor.] 

This was a bill in equity founded on let- 
ters-patent [No. 68], and praying for an in- 
jimction and an account The complainants- 
moved for a preliminary injunction, to re- 
strain the defendants from making the thing 
natented. 

Hodges, for complainants. 
Dm-ant, for defendants. 

CURTIS, Circuit Justice. The complain- 
ants have shown that they are assignees of 
letters-patent, bearing date October 24, 1636^ 
granted to Alonzo D. Phillips, for an im- 
provement in the manufacture of friction 
matches, and extended for the term of seven 
years on the petition of the administrator- 
of Phillips. To make the prima facie title, 
on which to rest this motion for a temporary 
injunction, the bill alleges that a judgment at 
law has been heretofore recovered in this- 
court, against other parties, and states other 
facts, which it is not necessary to advert 
to, because this prima facie right of the com- 
plainants has not been seriously controvert- 
ed. The real question is, whether the de- 
fendants have infringed this exclusive right,, 
so as to subject themselves to an injunction. 
The complainants allege that their exclusive- 
right has been violated in two particulars. 
1. In the use of the composition of matter 
claimed by the specification. 2. By putting 
up the matches in the manner desa'ibed and. 
claimed therein. 

As to the first, it is proved and admitted, 

' [Reported by Hon. B, R. Curtis, Circuit 
, Justice.] 
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that the defendants have used a composition 
of matter, consisting of phosphorus, sulphur- 
et of antimony, and glue, into which, "when 
in a fluid state, matches, having sulphur on 
their ends, are dipped. The claim in the 
patent is in the following words: "What I 
claim as my invention is, the using of a 
paste, or composition, to ignite by friction, 
consisting of phosphorus, and earthy ma- 
terial, and a glutinous substance only, with- 
out the addition of chlorate of potash, or of 
any highly combustible material, such as 
sulphuret of antimony, in addition to the 
phosphorus." To make this claim intelligi- 
ble, it should be stated, that it is declared 
by tlie specification, that the old method of 
making friction matches was to use a com- 
position, consisting of phosphorus, chlorate 
of potash, sulphuret of antimony, and glue. 
So that the invention claimed by the pat- 
entee, consists in rejecting two of the elements, 
namely, chlorate of potash and sulphuret of 
antimony, and substituting in their place 
chalk, or some earthy matter. To compare 
the two methods of the patentee and the 
defendants, to a certain extent, it may be 
said, that the patentee has improved on the 
Iinown compound, by omitting two substan- 
ces previously used, and inti'oducing one not : 
used; while the defendants have merely 
omitted one substance, previously used. It 
is insisted, however, that the sulphuret of 
antimony, used by the defendants, in point 
of fact, has the same effect in their com- 
position, as the chalk or other earthy sub- 
stance has in the plaintiffs' composition. 
That both act mechanically only, and not 
chemically; the office of each being to sur- 
round the particles of phosphorus, and, aided 
by the glue, to retain them, and protect them 
from the au:, and from the action of caloric, 
imtil the phosphorus is ignited by. friction, 
and then to convey the heat to the sulphur, 
and thus cause the match to burn. In other 
words, that, in this compound, and for this 
manufacture, sulphuret of antimony is a 
mere equivalent for the earthy matter em- 
ployed by the patentee; and that though it 
is not, technically, in the nomenelatm-e of 
chemistry, an earthy matter, yet that the 
claim is not to be limited to substances 
strictly, so termed, because while the speci- 
fication declares chalk, or Spanish white, to 
be the best material, it also makes known 
that the ingredients may be varied, "and oth- 
er absorbent earths, or materials, may be 
used instead of the carbonate of lime." And 
it is urged, that the substance of this inven- 
tion does not consist in the use of carbonate 
of lime in this composition, but in the use of 
a material suitable to surround and protect 
the phosphorus, and convey its heat to the 
sulphur when ignited, and that the defend- 
ants use such a material. There is, certainly, 
much force in this argument; but it is en- 
coimtered by difficulties, which I think in- 
superable. 
To substitute, in place of some one element 



in a composition of matter, a mere known 
equivalent, is an infringement; because, al- 
though the patentee has not expressly men- 
tioned such equivalent in his claim, he is un- 
derstood to embrace it, and, in contempla- 
tion of law, does embrace it, without an ex- 
press mention of it. But he is not obliged 
to embrace equivalents in his claim. He may, 
if he choose, confine himself to the spedfic 
ingredients mentioned, and expressly exclude 
aU others; or he may expressly exclude some, 
or one other, if he does so, it cannot be 
maintained that what he has expressly dis- 
claimed, is, in point of law, claimed. Now 
this patentee declares, in terms, that his 
composition is to be without the addition of 
sulphm-et of antimony. It is said that he 
meant to exclude it, because he considered 
it, as he says in the claim, a highly combus- 
tible material; that he was under a mistake, 
as it is not so. This may be true; but the 
question Is not what induced the patentee to 
exclude it, but whether he has, in fact, ex- 
cluded it. If he made a mistake, the patent 
law affords means of correcting it; but, until 
corrected, the daim must be taken as it 
stands, whatever error may have led to it. 
It is also argued that it was the intention of 
the patentee, to exclude sulphm-et of anti- 
mony only when used with clilorate of pot- 
ash. But this is not consistent with the plain 
meaning of the words; which are, "without 
the addition of chlorate of potash, or any 
highly combustible material, such as sulphu- 
ret of antimony." And when it is borne in 
mind what the composition previously known 
was, and how the patentee has described his 
invention, I think it cannot be admitted that 
the patentee really intended to cover the 
composition used by the defendants. As al- 
ready stated, the old method was to com- 
bine phosphorus, glue, sulphm-et of antimo- 
ny, and chlorate of potash. If the patentee 
intended to cover an improvement, consist- 
ing only in the omission of the chlorate of 
potash, as is now said, he might reasonably 
have been expected so to declare. But in- 
stead of this, he, in terms, declared that his 
invention did not extend to the use of this 
substance. So far as respects his own in- 
tent there can be no question it was to make 
a daim, which excluded the composition 
used by the defendants. And this is ded- 
sive. It must be remembered that one object 
of the patent law, in requiring the inventor 
to put on the public records a description 
of his invention, is to inform the public what 
may safdy be done during the existence of 
the patent, without interfering with his 
daims; and, upon the soundest principles, 
the patentee must be held to be estopped 
from asserting a daim, which is expressly 
waived on the record. 

It appeared, by the analysis of the compo- 
sition on the defendants' matches, that some 
oxide of antimony and some silver was found 
in it, and the evidence shows that when sub- 
jected to heat, in the process of manufac- 
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ture, the sulphur combined with the anti- 
mony, is partially given off, and oxygen is 
talieii up from the atmosphere. These ef- 
fects are increased in proportion to the de- 
gree of heat applied to the antimony. And 
it is urged that the use of oxide of antimony 
and silver are not excluded from, but are 
fairly included within the patent. As to the 
silica, I am satisfied it is merely an impurity, 
in the sulphuret of antimony of commerce, 
and that the right to use this is the right to 
xise it in the state in which it is ordinarily 
bought and used. And, in respect to the 
changes which it necessarily undergoes in 
any mere process of manufacturing the Com- 
position, the right to make such changes is 
inseparable from the right to use the thing. 
There is evidence that, for a short time, the 
defendants heated the antimony separately, 
and so set free from it more sulphur, and 
combined with it, more oxygen. Whether 
this would amount to an infringement, I 
have not thought it necessary to determine; 
because, as it was merely a temporary ex- 
periment, which has been abandoned, it can- 
not afford ground for an injunction after the 
lapse of considerable time, even if it were 
free from doubt that it was an infringement, 
which is by no means the ease. 

In respect to the other claim, for the man- 
ner of putting up the matches in paper, I 
find it consists in sawing the matches in 
sheets so as to leave them united at one end, 
and wrapping them in strips of paper in the 
mode described. The defendants' matches 
are left attached at one end in the same way, 
but not wrapped in strips of paper. I am of 
opinion that this claim must be consti'ued to 
embrace only the entii'e and complete mode 
described; and consequently, as the defend- 
ants do not use that mode, but only a part 
of it, which the patentee does not claim to 
have separately invented, the defendants do 
not infringe on what is thus claimed. 

The motion for an injunction is denied, 
with costs. 

[NOTE. Patent No. 68 was granted to A. 
D. Phillips, October 24, 1836. For other cases 
involving this patent, see Byam v. Eddv, Case 
No. 2,263; Ryan v. Goodwin, Id. 12,lS6;"Brooks 
V. Byam, Id. 1,948; Byam v. BuUard, Id. 
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Case KTo. S,S64a. 

BITNGTON et al. v. LEiUIONS. 

[Hempst, 12.]^ 

Superior Court, D. Arkansas. April, 1822. 

Addixg Inteuest to Verdict. 

Where damages are assessed by a jury, the 
court, on rendering judgment therefor, cannot 
add interest from a time anterior to the verdict, 

^ [Reported by Samuel H. Hempstead, Esq..] 



as it is presumed that interest was embraced in 
the damages, if interest ought to have been giv- 
en at all. 

[At law. Action by E. Byington and Ben- 
jamin Murphy against James Ltemmons. De- 
fendant appeals from a judgment for plain- 
tiffs upon a verdict rendered.] 

Before JOHNSON, SCOTT, and SELDEN, 
Judges. 

OPINION OF THE COURT. The only 
question we deem important is the vai-iance 
between the verdict of the jm'y and the judg- 
ment of the court. The verdict is for "eighty- 
nine dollars in damages," and the judgment 
is for damages assessed by the jury, and also 
for interest thereon from the rendition of 
the judgment before the justice of the peace. 
We are of opinion that the court erred in 
adding interest to the damages found by the 
jury. It was the province of the jury to 
decide upon the question of interest, and it 
must be presumed, if any ought to have been 
awarded, that it was included in their as- 
sessment of damages. Reversed. 



Case Wo. 2,265. 

BYRD et al. v. BADGER. 

[1 McAU. 263.] 1 

Circuit Court, D. California. Jan. Term, 1858. 

extratekritoriai. effect of discharge l'ndeb 
State Insolvent Law. 

1. Discharge under the insolvent law of a 
state cannot be pleaded in bar of an action on a 
foreign contract. 

[Cited in Yon Glahn v. Varrenne, Case No. 

16,994.] 
[See note at end of case.] 

2. A, a citizen and resident of California, 
through his agent in Boston made a note to B, 
a citizen and resident of Massachusetts, payable 
in Boston: Eeld, that in such case, A could not 
plead his discharge in California under the in- 
solvent law of that state, to an action brought 
by B in California. 

[Cited in Kendall v. Badger, Case No. 7,691.] 
[See note at end of case.] 

[At law. Action by Byrd & Hall against 
W. G. Badger.] 

A trial by jm'y was waived by the parties, 
and the case submitted to the court upon the 
law and facts, as disclosed by the pleadings. 

W. W. Crane, for plaintiffs. 
Crockett, Baldwin & Crittenden, for de- 
fendant 

MCALLISTER, Circuit Judge. The plead- 
ings in this case exhibit these facts: That 
plaintiffs are citizens of the state of New 
York, and were residents of the city of New 
York in September, 1856, where they have 
since resided, and still remain; that at the 
same date, the defendant was a citizen and 
resident of the state of California, where he 
still resides; that on the 1st day of Septem- 
ber, 185G. the defendant, by his attoi*ney, 

^ [Reported by Cutler McAllister, Esq..] 
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one E. Griffin, made and delivered to tlie 
plaintiffs his promissory note, payable eight 
months after date, to their order, for seven 
hundred and thirty-foin: dollars. The note 
v?a,s dated at Boston, where it was made, 
and where, by its terms, it was made pay- 
able. The answer of defendant- sets up as a 
defense to the action, that since the maturing 
of said note the defendant had taken the 
benefit of the insolvent law of this state, 
which hje pleads in dischai'ge of the present 
action. The question is, does the fact plead- 
ed constitute a bar to the action of plaintiffs? 
The plaintiifs were citizens and residents of 
the state of New York, and the defendant 
was a citizen and resident of the state of 
California, at the time of the making of the 
contract; and the note was a JMassachusetts 
contract, dated and made payable in Boston. 
The general rule is, that if the parties to a 
contract were, at the time it was made, citi- 
zens and residents of the sovereignty or state 
in which it was made, and it is to be per- 
formed or discharged under the law of that 
state, a discharge of the debtor in that state 
will bind the creditor, and bar his action in 
any other. The notQ sued on is not within 
the operation of the general rule; and being 
a foreign conti*act, and the parties not lesi- 
dent at the time it was made in the state 
where it was made, it comes within the oper- 
ation of the principle that the insolvent law 
of a state opei'ates intra-territorially, and can- 
not affect foreign and extra-territorial con- 
tracts. It is only necessary to refer to a few 
of the decisions to show the practical applica- 
tion of this principle. In Boyle v. Zacharie, 6 
Pet [31 TJ. S.] 635, the contracts sued on 
were made in New Orleans. The defendant 
being a resident of the state of Maryland, 
entered into the contracts by his agents in 
New Orleans, with the plaintiffs, who were 
residents of Louisiana, On an action brought 
against defendant in Maryland, it was held 
that the contracts were Louisiana contracts, 
and the discharge of defendant under the 
law of Maryland, constituted no defense to 
the action. In Cook v. Moffat, 5 How. [46 U. 
S.] 295, it was decided that notes di-awn in 
and dated at Baltimore, but delivered in New 
York, in payment for goods pm'chased there, 
are payable in and to be governed by the 
laws of New York. The insolvent law of 
Maryland, it was said, could not disdiarge 
one of its own citizens from a contract made 
by him with citizens of another state. In 
Ogden V. Saunders, 12 Wheat. [25 U. S.] 255, 
Mr. Justice "Washington, alluding to the case 
of McMiUan v. McNiell, 4 Wheat. [17 U. S.] 
209, says: "But I hold the principle to be 
well established, that a discharge under the 
bankrupt-laws of one government does not 
affect eonti'acts made or to be executed under 
another, whether the law be prior or subse- 
quent in the date to that of the contract; 
and this I take to be the only point really 
decided" in that case. In Farmers' & Me- 
chanics' Bank v. Smith, 6 Wheat. [19 U. S.] 



131, it is stated that an insolvent act which 
discharged the debtor from pre-existing con- 
ti-acts is void; and an act which operates on 
future eonti'acts is inapplicable to a contract 
made in a different state, at whatever time- 
it may have been entered'into. 

The court having had the case committed 
to it on the law and facts, finds the follow- 
ing facts: First. That the plaintiffs, at the 
time the contract sue-d on was made, were- 
citizens and residents of the state of New 
York. Second. That the defendant, being at 
the time a citizen and resident ^of the state- 
of California, by his attorney, one E. Griflfin^ 
made and delivered to the plaintiffs a prom- 
issory note of the following tenor: "$734. 
Boston, September 1, 1856. Eight months- 
after date I promise to pay to the order of 
Byrd & Hall, seven hundred and thirty-four 
dollars and ten cents, value received, payable 
at office, 15 East Clinton street W. G. Badg- 
er, by B. Griffin, Jr., Atty." Thu-d. That 
subsequent to the making of said note, de- 
fendant obtained a discharge under the in- 
solvent act of this state. 

Wherefore the court finds, as a conclusion 
of law from the foregoing facts, there is: 
due from the defendant to the plaintiffs the 
simi of seven hundred and thirty-four dollars, 
with costs of suit And that the matters 
and things set forth in the answer of de- 
fendant, if true as they are shown and set 
forth, do not constitute a defense to this ac- 
tion. 

[NOTE. For decision setting aside an order 
for the examination of the debtor in proceed- 
ings supplementary to execution, see Case No. 
2,266. 

Contracts executed and to be performed with- 
out the state are not affected by a dis- 
charge under an insolvent law within the 
state. Webster v. Massey, Case No. 17,336;- 
Towne v. Smith, Id. 14,115; Clark v. Van 
Hiemsdyk, 9 Cranch dS IT. S.) 153; Snvdam v. 
Broadnax, 14 Pet (39 IT. S.) 67; Van Riemsdyk 
V, Kane, Case No. 16,871. Compare Adams v> 
Storey, Id. 66; Babcock v. Weston, Id. 703. 
See, also, Mather v. Nesbit 13 Fed. 872; Cook 
V. Moffat, 5 How. (46 TJ. S.) 295; Gilman v. 
Lockwood, 4 Wall. (71 TJ. S.) 409: Baldwin 
V. Hale, 1 Wall. (68 TJ. S.) 223; Baldwin v. 
Bank of Newbury, Id. 234; Crapo v. Kelly, 16- 
Wall. (83 TJ. S.) 610; Le Roy v. Crowninshield, 
Case No. 8,269; Springer v. Poster. Id. 13,266; 
Riston V. Content Id. 11,862; Woodhull v. 
Wagner, Id, 17,975; Kendall v. Badger, Id, 7,- 
691; Banks v, (Sxeenleaf, Id. 959; Davidson v. 
Smith, Id, 3,608.] 
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BYRD et al, v. BADGER. 

[1 McAlI. 443,] "■ 

Circuit Court, D, California. July Term, 1858. 

State Law Abolishing Distinctjox 'between 
Law and Equity — Pkocebdisgs Scpplemesta- 
RY to Execution:, 

1. The proceedings supplementary to execu- 
tion, as prescribed by the practice act of this 
state, are evidentiy a substitute for the familiar 

^ ^Reported by Cutler McAllister, Esq,] 
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mode in the practice of a court of chancery, 
known as a creditor's bill. 

2. The present movement is an attempt to con- 
found in this court the distinction between equi- 
table and legal remedies; and this court does not 
consider that this statutory remedy can be used 
in this tribunal, without disregarding the dis- 
tinction which exists in it between the exercise 
of its common-law and equity jurisdiction. 

[Cited in Frazer v, Colorado D. & S. Co., 5 
Fed. 164.] 

{See note to Case No. 2,212.] 

On motion to set aside an order [for the ex- 
amination of the judgment debtor W. G. Badg- 
er, in proceedings supplementary to execu- 
tion] previously entered, on the ground that 
it had been improvidently granted by the 
«ourt. [For the trial of this case, in which 
judgment was rendered for plaintiffs, Byrd 
& Hall, see Case No. 2,265.] 

W. W? Crane, for plaintiffs. 
Crockett, Baldwin & Crittenden, for de- 
fendant. 

McAllister, Circuit Judge. The pro- 
ceedings supplementary to an execution 
against a judgment debtor, provided by the 
23Sth section of the practice act of this state, 
is evidently a new statutory remedy. They 
are a substitute for a creditor's bill, and in 
substance constitute an equitable proceeding. 
Sale V. Lawson, 4 Sandf. 718. They not only 
constitute such proceeding, but a new suit, 
and as such comes appropriately— and so far 
as the right it seeks to vindicate, and the 
remedy it aims to obtain, most appropriately 
— within the jurisdiction of a court of chan- 
cery. "An order for the examination of a 
judgment-debtor is not a mere process to en- 
force the judgment alone, but the statement 
of new facts, which the plaintifC must prove 
to entitle him to the relief sought. As a sub- 
stitute for a creditor's bill, it is a suit," &c. 
The statute of New York is analogous to om- 
own. It having been construed to constitute 
a new suit, and to be a substitute for a cred- 
itor's bill, the same construction may be rea- 
:sonably placed upon the statute of this state, 
when the jurisdiction of this court in rela- 
tion to the proceeding, is in question. So 
considered, the sole object of the statute 
must be deemed to give a legal remedy for 
an equitable one. Such legislation cannot af- 
fect the jurisdiction of this court. In Robin- 
son V. Campbell, 3 Wheat. [16 U. S.] 212, it 
has been decided that the fact that a state 
has allowed, by statute, a creditor to proceed 
against the person of his debtor by a peculiar 
process, will not affect the jurisdiction of 
this com't to entertain cognizance of a bill in 
^equity having the same object. U. S. v. 
Howland, 4 Wheat. [17 IT. S.] lOS. The ex- 
amination of a judgment-debtor being the 
substitute for a creditor's bill, and having for 
Its assertion equitable rights, the action of 
the state legislature cannot so far affect the 
equity jurisdiction of this court, as to convert 
it into a common-law jurisdiction, by ena- 
liling a party to pursue in it an equitable 



right in any way contrary to the established 
practice and proceedings of chanceiy. The 
courts of the United States have a like juris- 
diction in every state; and the judiciary act 
of 24th September, 1789, confers the same 
chancery powers upon all, and prescribes the 
same rules of decision to all. U. S. v. How- 
land, 4 Wheat. [17 XF. S.] lOS, 114. This 
could not be the case if state legislation could 
mould their practice and proceedings so as to 
annul all distinction between legal and equi- 
table rights and remedies in the administra- 
tion of justice; so carefully preserved by the 
laws of the United States. Our state statute 
indicates that in some cases under it a re- 
ceiver may be appointed, and an injunction 
—or what is equivalent thereto, an order to 
enjoin the transfer of property— may be 
gi'anted. These are the peculiar instruments 
of a court of equity in the exercise of that 
jurisdiction, which cannot be enlarged, di- 
minished, or controlled by state legislation. 
Boyle V. Zacharie, 6 Pet. [31 U. S.] 654. If, 
then, the pursuit of a judgment-debtor for 
the relief sought, is the assertion of an equi- 
table right, this court can aid the party only 
when he shall appeal to its chancery powers. 
In Bennett v. Butterworth, 11 How. [52 U. 
S.] 669, the principle is enunciated, that a 
court of the United States sitting in a state 
where the distinction between law and equi- 
ty does not exist, may adopt the state pro- 
ceedings to try suits at law; but equitable 
rights must be presented and tried according 
to the rules prescribed by this com-t for the 
pleadings and practice in equity. 

In view of these principles, it is clear that 
the order heretofore made in this case was 
improvidently granted. It was the exercise 
of an equitable jm-isdiction on its common- 
law side. Reliance has been placed by plain- 
tiff's counsel on the third section of the act of 
congress, passed 19th May, 1828 (4 Stat. 278), 
which declares "that writs of execution, and 
other final process issued on judgments and 
decrees rendered in any com*ts of the United 
States, and the proceedings thereon, shall be 
the same, except their style, as in the state 
com-ts." This law extends only to all the 
ministerial acts of a sheriff in levying, ad- 
vertising, selling, &c., whose action is to gov- 
ern the marshal in his proceedings on final 
process out of the United States courts. In 
Amis V. Smith, 16 Pet. [41 U. S.] 312, the con- 
struction of this section of the act of 1828 
will be found. After refening to writs of ex- 
ecution, the court comment upon the words, 
"and the proceedings thereon," and under- 
stand them to mean the exercise of all the 
duties of the ministerial officers of the states, 
prescribed by the laws of the states for the 
purpose of obtaining the fruits of the judg- 
ment. Now, the examination of a judgment 
debtor is not the proceeding of a ministerial of- 
ficer, or a proceeding on the execution. For 
this ij-eason, independently of others, this case 
cannot be considered as coming within the 
operation of the third section of the act of 
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1S2S. If additional authority be needed on 
this point, it will he found in a decision of 
the supreme court of this state. In the case 
of Adams v. Hacliett, 7 Cal. 201, in constru- 
ing the section of the law under considera- 
tion, that court say: "In reference to the 
chapter prescribing the mode of proceeding 
supplementary to an execution, it seems clear 
that those proceedings were intended as a 
substitute for what is called a 'creditor's bill.' 
This is so stated by the practice commission- 
ers" in their report on the New-York Code. 
Thus regarded it is an eauitable proceeding, 
and only cognizable in this court in the exer- 
cise of chancery powers. 

The distinction between common-law and 
equitable remedies, ci-eated by acts of con- 
gress, and carefully preserved by the deci- 
sions of the supreme court of the United 
States, must be maintained in this tribunal. 
In Amis v. Smith, 16 Pet. [41 U. S.] 314, it is 
said, it is the duty of this court "to presei-ve 
the supremacy of the laws of the United 
States, and which they cannot do without 
disregarding all state laws and state deci- 
sions which conflict with the laws of the 
United States." The 56th rule of this com*t 
is conclusive upon this point. It provides, 
that nothing in the acts of the legislature 
adopted by this court in its common rules, 
shall be so construed as to authorize the 
enforcement of a merely equitable right on 
the common-law side of this court. The 
order for the examination of the judgment 
debtor, heretofore made in this case is here- 
by set aside on the groimd that it was im- 
providently granted. 



Case No. 2,267. 

BYRD V. BYKD et al. 

[2 Brock. 169.] ^ 

Circuit Court, D. Virginia. Nov. Term, 1824. 

CoxsTUUCTiox OP "Will— Satisfaction' of Debts 
AND Legacies— Specific Legacies. 

1. W. B., by his last will, created, in. the first 
instance, a separate fund, consisting of land, 
one hundred negroes, and other personal estate, 
for the payment of his debts, and then gave to 
his wife, for life, certain plantations, with all 
the remaining negroes, and stock of all sorts. 
He then directed that at the death of his wife, 
aU his "estates whatsoever, consisting of land, 
negroes, stoclis of all sorts, plate, books, and 
furniture, be sold as soon as convenient, and the 
money arising from the sale thereof be equally 
divided among all (his) children that are alive, 
&e." By a subsequent clause of the will, the 
testator, after devising certain lands to his son 
J., bequeathed to him "his choice of ten negroes, 
after Oiis) wife (had) chose such as she 
(pleased)" over and above his share of the mon- 
ey aforesaid. In like manner the testator pro- 
ceeded to make specific bequests of slaves to sev- 
eral of his other children. The separate fund 
created for the payment of debts proving wholly 
inadequate for that purpose, the whole estate, 
real and personal, including the specific legacies 
of slaves, was sold by the executor, and after 
the payment of all the debts out of the general 

^ Pieported by John W. Brockeubrough, Esq.l 



fund, a considerable sum remained to be dis- 
tributed among the legatees. The question sub- 
mitted to the court was: In what proportions 
should this residuum be distributed between the 
specific and general legatees of W. B.? The 
court Jicld: That in the construction of a will, 
the whole of it must be taken together, and the 
intent of the testator collected from the entire 
instrument, without paying too much regard to 
the arrangement of the clauses. The general 
clause, bequeathing all the testator's remaining 
negroes, &c. to his wife, for life, and directing 
hia whole estate, of every description whatever, 
to be sold at her death, and the proceeds to be 
equally distributed among his children, is clear- 
ly restrained by the subsequent clauses, giving 
specific legacies to some of them, as well that 
bequeathing a certain number, as those which 
designated the slaves by name. The will must 
be construed as if the clauses giving specific leg- 
acies had preceded the general clause providing 
for his wife, and the word "remaining," in that 
clause, must be understood as having reference 
as well to the specific legacy clauses, as to that 
creating a separate fund for the payment of 
debts. If, then, the sale of the negroes specifi- 
cally bequeathed was not required for the pay- 
ment of the testator's debts, the legatees were 
entitled to them respectively during the life of the 
widow, and if they were sold by the executor, 
not for the payment of debts, but under the gen- 
eral clause directing the sale of the whole estate, 
the proceeds of such sale represent the slaves 
themselves, and the specific legatees are entitled 
to them. 

2. That so far as the specific legacies have 
been sold, and the proceeds applied to the pay- 
ment of debts, the specific legatees have a right 
to resort to the general fund for remuneration, 
upon the principles which regulate courts in mar- 
shalling assets. That general fund being a mixed 
fund, composed of the proceeds, partly of person- 
al, and partly of real estate, not chargeable with 
the payment of debts, the portion of it resulting 
from the sale of the personalty, is liable, in the 
first instance, to make good such specific legacies 
as have been sold for debts, and, if that be in- 
suflScient, the mocey arising from the sale of the 
real estate must be applied to the same object, 
so far, and so far only, as the specific legacies 
have been absorbed by specialty debts that 
bound the real estate. 

3. That in the application of the principle that 
the real estate of the testator is liable to spe- 
cific legatees to the extent of the specialty debts 
which have been satisfied out of the specific 
legacies, their title to the aid of a court of eq- 
uity is only co-extensive with their equity. 
Therefore, where specific legacies have been sold, 
and out of the proceeds thereof many specialty 
debts have been paid ofE in a depreciated paper 
currency, the measure of reimbursement from 
the real estate ought to be, the whole actual loss 
of the personal estate, and not the mere nominal 
sum advanced by it. 

4. That the value of the money advanced by 
the personal for the real estate, must be ascer- 
tained by the application of the scale of depre- 
ciation as fixed by law, on the day that the per- 
sonal property was sold, and not at the time the 
debts were paid; that standard approximating, 
more nearly than any other, to the actual loss 
sustained by the personal estate. 

5. That the interest allowed the personal es- 
tate for the sums advanced by it in discharge of 
specialty debts, should, in accordance both with 
the general course of the court, and with the 
justice of this particular case, be limited to 
twenty years 

As to the rule for ascertaining the value of the 
ten slaves specifically bequeathed to J., but not 
designated by name, see the second opinion fol- 
lowing [Case No. 2,268]. 

MARSHALL, Circuit Justice. This suit is 
brought for the distribution of the estate of 
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William Byrd, deceased, among his legatees. 
The testator by his last wiU, ci'eated, in the 
first instance, a fund consisting of a tract of 
land, one hundred negroes, and other personal 
property, for the payment of his debts. He 
then gives to his wife, for life, the plantations 
of Westover and Bucliland, with all the re- 
maining negroes and stock of all sorts, and 
adds: "It is my will and desu-e that, at the 
death of my dearest wife, all my estates 
whatever, consisting of land, negroes, stocks 
of aU sorts, plate, books, and furniture, be 
sold as soon as convenient, and the money 
arising from the sale thereof be equally di- 
vided among aU my children that are alive 
at the time of my dear wife's death, deduct- 
ing therefrom such sums as they may claim 
under the wills" of his mother and son "Wil- 
liam. The testator then enumerates advances 
he had made to several of his children, which 
are to be deducted from the amount of their 
respective portions, and also states contin- 
gencies on which the legacies of individuals 
are to be forfeited; after which he adds, 
"Should any of my children die before my 
wife, and leave lawful issue, the shai-e of 
my deceased child shall go to them, and be 
equally divided.' 'I give to my son John, 
over and above what he will share of the 
money aforesaid, all my right to the mines 
.in Fincastle, known by the name of Chis- 
well's mines, and two thousand acres of the 
land I claim under his majesty's proclama- 
tion of 1763. I likewise give to him his 
*. choice of ten negroes, after my wife has 
chose such as she pleases." The testator 
then devises to several sons, certain portions 
of the land surveyed for him under the proc- 
lamation of 1763, over and above their sev- 
eral shares of the fund directed to be dis- 
tributed among them all. and to his daugh- 
ters, in like manner, certain slaves by name. 
The whole estate, including the specific leg- 
acies of slaves, has been sold and the debts 
have all been paid; and there remains the 
sum of $28,645.45 to be distributed among 
the legatees. The specific legatees claim 
their legacies as a charge upon this joint 
fund, to be paid before the distribution di- 
rected by the will. This claim is resisted by 
the other legatees. It has been placed on 
two grounds: 1. The will of the testator. 2. 
On the principle of marshalling assets. 

1. The will of the testator: In its construc- 
tion, the whole is to be taken together, and 
the intent is to be collected from the entire 
instrument, without paying too much regard 
to the arrangement of the clauses. It is not 
denied that the testator intended the specific 
legacies as additional to the distributive 
share of each child, in the aggregate fund. 
He says so in express words; and there is 
no contrary opinion advanced in any part of 
the will. He supposed that the fund as- 
signed for the payment of debts would be 
sufiicient; and makes his wiU under that im- 
pression. Had the fact conformed to this 
opinion, and the whole estate, except that 



fund, had remained together, untouched by 
debts, it is not probable that this controver- 
sy ever could have arisen. It would scarcely 
be denied, that a bequest to his son John of 
ten slaves, over and above his equal share 
of his estate, was what it pm-ported to be, 
and that those ten slaves were to be taken 
by John, in addition to his equal disti'ibutive 
share of the general funds. The mistake of 
the testator respecting the adequacy of the 
fund for the payment of debts, cannot change 
the construction of the will in this particu- 
lar. His intention respecting his specific be- 
quests remains the same; and though we 
may conjecture that he would have made 
some change in this respect, had he under- 
stood the true state of his affairs, no com-t 
can imdertake to make the change for him. 
In adjusting the rights of the parties, then, 
this Intent must be kept in view, and the in- 
quiry is, how does it affect the fund now to 
be distributed? After setting apart one hun- 
dred slaves for the payment of his debts, the 
testator gives to his wife, "Westover and 
Buckland, and aU the remaining negroes, 
stock, &c., for her life, and directs that, at 
her death, his whole estate, of every descrip- 
tion, shall be sold, and tiae money arising 
from the sale be equally divided among his 
children. This clause certainly requires an 
equal distribution of all the money arising 
from the property to be sold under it, and it 
becomes material to inquire what property 
it comprehends. The language is, that it 
comprehends his whole estate; and if these 
words are not clearly resti'aiaed by other 
parts of the will, the direction must be con- 
sidered as extending to the whole. I think 
it perfectly dear that they are so restrained. 
The testator directs his whole estate to be 
sold at the death of his wife. This direction 
can operate only on property which shall at 
that time form a part of his estate. Proper- 
ty previously disposed of, cannot be the sub- 
ject of this clause. Thus, he devises two 
thousand acres of his military land to his son 
John. The devise operates as a conveyance, 
and on the death of the devisor, vests the 
land in the devisee. It ceased to be a part 
of the estate of the testator, when that es- 
tate is to be sold, and, consequently, cannot 
be acted on by the clause under considera- 
tion. In like manner, the testator devises 
separate tracts of land to his sons, Thomas, 
Otway, and Charles. Upon his death, these 
lands cease to be a part of his estate, and 
vest in the devisees. To construe the clause 
dureeting the sale of his estate at the death 
of his wife, as extending to them, would be 
to anniil these devises, and to set aside a 
large portion of the will. The same principle 
applies with equal force to the specific lega- 
cies. After the devise to his son Charles of 
one thousand acres of land in the county of 
Fincastle, the testator adds: "I likewise 
give him his man Tom, and little Jack 
White, and his choice of two negro girls, 
over and above his share of the money afore- 
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said." This beq.uest was obviously intend- 
ed to take effect immediately. Prom the lan- 
guage of the wiU, Tom was, probably, at the 
time, in possession of the legatee. It is im- 
possible to reconcile this bequest with an in- 
tention to sell these negroes, and to place 
the money in a common fimd, out of which 
the legatee was afterwards to draw it. It 
is not their proceeds which he is to draw 
from the fund, over and above his equal 
share in it, but he is to have the negroes 
themselves,, over and above that equal share. 
So with respect to the other specific lega- 
cies. It is perfectly clear that they are not 
to be sold, but are to pass specifically to 
the several legatees. 

Between those legacies which express the 
names of the slaves which are given, and 
those which express only their number, leav- 
ing the choice to the legatee, there can be 
no difference, so far as respects this point. 
The intention of the testator to exempt them 
from the clause directing the sale of his es- 
tate, is equally clear. Indeed, in the expres- 
sions of the clause, giving ten slaves to his 
son John, there are some additional evi- 
dences of this intent. He shows that the 
selection is to be made by his son dm-ing 
the continuance of his wife's life-estate, and, 
consequently, anterior to the sale of his es- 
tate, since he resti'ains his son's right of 
choice, so far as to prevent its interfering 
with the choice of his wife. He gives to 
his wife "all the remaining negroes" for life, 
and yet he gives his son John his choice of 
ten slaves out of these remaining negroes; 
but in selecting them, he is not to interfere 
with the choice of his wife. The plain mean- 
ing is, that after setting apart the fund for 
the payment of debts, his son is to choose 
ten slaves; but if, in exercising this right, 
he should take any which his wife might 
be particularly anxious to retain, her choice 
should in such case be respected. It is per- 
fectly clear, that the will is to be construed 
as if the clause giving all the remaining ne- 
groes to his wife for life, had been postponed 
to those which give specific legacies. The 
word "remaining" refers to all the clauses 
giving specific legacies, as well as to that 
which constitutes the fund for the payment 
of debts. This avoids the manifest repug- 
nancy which would otherwise exist in these 
different bequests. Upon this construction, 
which gives effect to what, I think, was the 
obvious intent of the testator, the specific 
legacies are neither comprised in the bequest 
to his wife, nor in the clause directing the 
sale of his estate; and consequently, they 
compose no part of the fund which is to be 
equally • divided among his children. So far 
as the intent of the testator can be carried 
into effect, the legatees wa*e entitled, during 
the life of Mrs. Byrd, to their specific lega- 
cies; but the law interposes, and casts the 
whole personal estate upon the executor for 
the benefit of a'editors. Their claims must 
be satisfied before any interest can vest in 
4FJSD.CAS. — 60 



the legatees; but after the satisfaction of 
their claims; should any of the slaves spe- 
cifically bequeathed, or their descendants, 
remain unsold, the legatees are unquestion- 
ably entitled to them. If they have been 
sold by the executor, not for the payment 
of debts, but under that clause of the wUl 
which directs the sale of the whole estate, 
the money must represent them, and remain 
the property of the pex-son who was entitled 
to the slaves themselves. If it has been 
carried into the aggregate fund, it has been 
improperly placed there, and must be taken 
from it. If the slaves have been sold for 
the payment of debts, the rights of the par- 
ties must be governed by those principles 
which regulate courts in marshalling assets. 
2. Have the legatees, whose specific leg- 
acies have been sold, and the money ap- 
plied to the payment of debts, a right to 
demand satisfaction from the general fund? 
Had this fund been derived from the per- 
sonal estate alone, as that estate was 
chargeable with debts in the first instance, 
and ought to have been exhausted before re- 
course was had to the specific legacies, the 
fund would unquestionably be liable in the 
first instance, to compensate the specific leg- 
atees for such of their legacies as had been 
sold for an object with which it was first 
chargeable. Had the fund been derived 
enthrely from real estate, and that had been 
charged with the payment of debts, the same 
principle would have governed the casei. 
But had the real estate not been subjects io 
the payment of debts, either by the will of 
the testator, or by the law of the land, I 
know of no case which has gone so far as 
to subject it to the claim of legatees whose 
legacies have been taken by creditors. In 
this case, the testator has not subjected his 
real estate to the payment of debts. It is, 
therefore, liable no farther than for special- 
ty debts, which bind the heir, and can be 
charged with legacies so far only as the per- 
sonal estate has been applied in payment 
of debts for which the real estate was lia- 
ble. Being a mixed fund, composed of the 
proceeds, partly of personal and partly of 
real estate, that portion of it which comes' 
from the personal estate is liable, in the- 
first instance, to make good such specific- 
legacies as may have been sold for debts; 
and, if that be insufficient, the money aris- 
ing from the sale of real estate must be ap- 
plied to the same object, so far as debts by 
which the land was bound have been satis- 
fied from the personal estate. A difficulty 
arises in adjusting the amount between the 
real and personal estate, from the fact which 
Is alleged at the bar, that many of the spe-' 
cialty debts which have been discharged by 
the personal estate, have been paid off in 
paper money, and it is contended, that 



'Clarke v. Buck, 1 Leigh, 487; MoUan v. 
Griffith, 3 Paige, 402; Haslewood v. Pope, 3 
P. Wms. 32a 
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these, as between those parties, are advances 
made at the time of payment, wfiich must be 
subjected to the scale of depreciation estab- 
lished bylaw. It is certainly true, that the leg- 
atees have no legal daim on tbe real estate, to 
be reimbursed moneys paid by the personal 
propertj' in discharge of debts for which 
both were bound; and there is great reason 
in the position, that their title to the aid of 
a court of equity can be co-extensive only 
with their equity. But how far does this 
equity extend? The real estate is undoubt- 
edly relieved to the extent of the debt from 
which it is discharged; and can make no 
just objection to retributing the personal es- 
tate to the extent of the injury that that 
estate has sustained; but I am not satisfied, 
that a principle which courts of equity have 
taken up solely for the protection of simple 
contract creditors and legatees, can be justi- 
fiably so applied as to enable those persons 
to make large profits out of the real estate. 
Admitting the real estate to be relieved to 
the amount of one thousand dollars, by the 
advance of five dollars from the personal, 
a court of equity might not interpose to re- 
strain those entitled to the personal estate 
from asserting their claim to its extent; but 
I am not satisfied that a court of equity 
ought to interfere in aid of those persons 
beyond the sum actually advanced. But 
there is much difficulty in ascertaining what 
this sum is. The value of the money, on 
the day of its payment, is not, necessarily, 
the real amount of loss sustained by the per- 
son making the payment. The depreciation 
was continual, and as the gain of the real 
ostate is the whole nominal sum, the reim- 
bursement ought to be the whole actual loss 
of the personal estate. It will be extremely 
difficult to adjust this subject with any de- 
gree of certainty. If the parties can make 
any arrangement satisfactory to themselves, 
or state any account by whicli the necessai-y 
information can be given to the com't, I shall 
be much disposed to apply the principle 
which has been stated to this part of the 
■ease. 

Having determined that the legatees who 
claim under the will of the testator a cer- 
tain number of slaves not named by him, 
but to be shown bj' themselves, and it being 
stated that these legacies are unsatisfied, it 
remains to determine how they are now to 
be satisfied. If, after the payment of debts, 
there were negi'oes remaining in tlie estate 
not given by name, they would be liable to 
these legacies, if the legatees chose to take 
them; if there were no such slaves remain- 
ing, then the value of the legacies must be 
■determined on some equitable principle. 

Decree; This cause came on to be heard. 
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&c., on consideration whereof this covu't is 
of opinion that the specific legacies given in 
the will of the late William Byrd, are not 
comprehended in the clause which gives the 
remainder of his slaves to his wife for life, 
nor in that which directs sale of all his es- 
tate at her death; but were intended to pass 
immediately to the legatees, and might be 
claimed by them as soon as the condition of 
the estate, with respect to creditors, would 
justify the executrix in paying legacies. If, 
therefore, after the payment of debts, any 
slaves bequeathed by name in the will, or 
their descendants, remained in the posses- 
sion of the personal representative of Wil- 
liam Byi'd, the person to whom the same 
were bequeathed, or his or her representa- 
tive, would be entitled to demand them; and 
if they have been sold, and the proceeds 
are not required for the payment of debts, 
such person is entitled to the money arising 
from the sale. And the court is further of 
opinion, that the representative of John 
Byrd, to whom ten slaves were given, to 
be chosen by himself, and of Charles Byrd, 
to whom two girls were given, to be chosen 
by himself, those legatees or their represent- 
atives might exercise the right of choice given 
in the will, if the condition of the estate, after 
the payment of debts, would admit of it; 
and if such slaves have been sold, then they 
are entitled to the money arising from the 
number which they respectively claim, with 
interest from the expiration of the credit given 
at the sale; but if the number to be chosen 
did not remain unsold when the debts were 
discharged, so that these legacies cannot be 
satisfied by receiving the slaves themselves, 
then they ought to be satisfied out of the 
residuary fund, so far as the principles here- 
inafter stated will allow them to resort to it. 
That portion of the fund which arises from 
the personal estate, is liable, in the first in- 
stance, to the payment of the specific leg- 
acies which have been sold for the payment 
of debts; and if this shall prove insufficient, 
an account must be taken of the personal 
estate which has been applied to the pay- 
ment of debts that bound the land, and the 
fund arising from the real estate must be 
charged to the amount so paid by the per- 
sonal estate. If in takinsr this account, it 
shall appear that specialties binding the 
land' have been paid by the personal estate 
in paper money, and it can be shown what 
the real value of such paper money was to 
the personal estate, the real estate ought to 
be charged only to the extent of that value. 

[NOTE. The accounts were referred to a 
commissioner. For the opinion on questions 
arising out of the commissioner's report, see 
next following case. No. 2,268.] 
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Case ISTo. 2,S68. 

BYRD T. BYRD et al.* 

[2 Brock. 179.] ' 

Circuit Court, B. Virginia. May Term, 1S25. 

In pursuance of the interlocutory decree, 
recited in tlie last case, the commissioner to 
whom the accounts were referred, made his 
report in May, 1825, showing the amount of 
debts paid by the exeeutiix of William Byrd, 
out of the personal fund for which the estate 
was hound. The commissioner's account 
contained two parallel columns, one showing 
the amount in paper money paid in dischai*ge 
of bond debts, and the other the value of the 
paper money in specie, according to the scale 
•of depreciation as applied at the periods at 
which those debts were paid respectively. 
This account exhibits very strikingly the 
steady and rapid progression of the deprecia- 
tion of the paper currency of the eountiy 
during the time embraced within it. Of one 
(hundred and twenty-five slaves left by the 
testator, William Byrd, (besides the jointure 
slaves of the widow, in which she had a life 
•estate,) ninety were sold under the will im- 
mediately after the death of William Byrd, 
viz.: in April, 1777, and the fund arising 
therefrom being wholly inadequate to the 
payment of his debts, the residue were sold 
in November of the same year. The first 
•debts paid by the executrix in April, 1777, 
are credited in the account at the rate of 2^^ 
'dollars in paper for one in specie. The debts 
paid in 1778, are credited at five for one; 
those in 1779, from twenty-one to twenty-four 
for one, according to the period of the year 
-at which the payments were made, and in 
October, 1780, when the last debt was paid 
by the executrix, the depreciation had reach- 
ed the great depression of seventy-three for 
•one! The aggregate amount of these spe-' 
•cialty debts in paper money, including inter- 
est for twenty years, was ?122,057.94, and 
in specie, §28,784.80. 

MARSHAI/L, Circuit Justice. The prin- 
cipal question now to be determined is, what 
rule shall govern in ascertaining the value of 
the paper money paid by the personal estate 
in discharge of debts which bound the lands. 
It was decided at the last term, that the 
claim of the personal estate did not extend 
to the full relief which the real estate ob- 
tained, but to the actual bm-den borne by 
itself. That opinion is still retained. See 2 
Brock. 176, 177 [Byrd v. Byrd, Case No. 
2,267]. The parties have suggested three 
Tules, by one of which it has been supposed 
that the value of these payments must be 

^This is the same case in which an opinion 
was delivered by the chief justice, and an in- 
terlocutory decree in eonformiiy therewith was 
rendered at the last term. For the points de- 
cided in this second opinion, the reader is re- 
ferred to the syllabus prefixed to the first opin- 
ion delivered in the case [Case No. 2,267]. 

- [Reported by John W. Broekenbrongh, Esq.] 



ascertained. 1. The first is the value of 
slaves, according to sales made in specie 
some short time before the emission of pa- 
per. 2. The value of money, according to 
the scale of depreciation, for which the 
slaves and personal estate actually sold. 3. 
The third is the value of money, by the scale, 
at the time each debt was discharged. 

If the actual value of the particular slaves 
and other property, constituting the subject 
of the present inquiry, was totally unknown, 
it would be necessary to resort to other ex- 
traneous evidence, for the pm-pose of fixing 
this value, and on the failure of any estimate 
made of the property itself, other less certain 
evidence would be received. In looking for 
this other testimony, that to which the coun- 
sel for the specific legatees have resorted, 
the actual sales of property of the same 
description, and, probably, of nearly the 
same value, would not be disregarded. But 
when the property itself has been actually 
sold, fairly and legally sold, its value is as- 
certained by that standard, which determines 
the worth of every thing. We cannot desert 
this certain standard for one which is con- 
jectural. Had this sale been made for specie, 
instead of paper-money, no person 'would 
have resorted to other sales in order to ascer- 
tain the value of the property sold. That the 
sales were made for paper, can make no oth- 
er difference than arises from a supposed 
misapprehension in the bidders at the sale, of 
the real value of the medium in which it was 
made. This value was afterwards establish- 
ed by the legislature, who must be supposed 
to have been regulated by their knowledge of 
the actual state of the currency. The rule, 
probably, works unjustly in many cases; but 
it is a general rule, it has governed all the 
transactions of the day, and we cannot be 
sure that a departure from it would not work 
more injustice than an adherence to it 
There were many circumstances to reduce the 
price of slaves and other property, at the 
time this sale was made. Our ports were 
blocked up, the produce of labour was xm- 
saleable, and the nation was engaged in a 
war which would probably render this gloomy 
state of things of incalculable continuance. 
These circumstances might have great in- 
fluence on the intrinsic value of property. 
Within our own recollection, changes almost 
equally great have taken place. Who would 
ascertain the value of property in 1787 by 
sales made in 1784? or the value of property 
at this day by sales made in 1817? It is not 
unreasonable to suppose that the sales of 
1768, or of 1772, may afford as inacem-ate a 
standard for the value of 1777. It is ti*ue 
that just ideas of depreciation may not have 
prevailed at the time, and had these sales 
been occasioned by the illegal or iniquitous 
conduct of the heirs, there might be justice 
in thi-owing the loss on them. But tlie sale 
was inevitable. The law required it; and 
the executor, whose duty it was to sell the 
personal estate, had no power to sell the 
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lands. There is, then, no blame attached to 
any person; no person could have brought 
the real estate to the aid of the personal, or 
have prevented its sale. The loss produced 
by that sale is one of those calamities which 
;);i'ow out of the state of things, and which 
human wisdom could not avoid. Equity, 
when it interposes in such a case, must con- 
sider all its circumstances, and the situation 
of all parties. In doing so, no reason is per- 
ceived which win justify a departm'e from 
the sales themselves, in search of any other 
standard to ascertain the value of the proper- 
ty sold, nor a departure from the state of de- 
preciation, to ascertain the value of the mon- 
ey given for it. But supposing the scale of 
depreciation to furnish the rule, the parties 
still differ as to its application. The specific 
legatees claim the date of the sale, and the 
residuary legatees, the time when the mon- 
ey was applied in discharge of the debts. 

That the time of payment does not furnish 
the true rate of reimbmrsement to the personal 
estate, was, I thinic, substantially decided at 
the last terjn, and I still retain that opinion. 
It is true, as has been urged by counsel, that 
if we personify the personal and real estate, 
and suppose one to have advanced a given 
sum for the other on a given day, the value 
of the sum on that day by the scale of de- 
preciation, would have constituted the de- 
mand both in law and equity of the person 
making the advance. It would have been a 
legal demand, regulated by the law. But 
this case stands on distinct principles. The 
claim of the personal estate is not given or 
measured by the act of assembly. It origi- 
nates in equity, and is co-extensive with its 
equity. This equity regards the gain of the 
real estate and the loss of the personal. 
There is no exact standard by which these 
are to be measured in the case which has 
actually occm-red, but certainly the value of 
money, which in fact depreciated daily, at 
the time of its payment to the creditor, does 
not approach the actual loss sustained by the 
person maldng the payment, so nearly as its 
value when the property was sold to raise it 
I felt some doubts whether, as the sales were 
probably made on credit, the scale at the day 
of sale or at the day of payment ought to be 
applied. I have supposed that the scale at 
the day of sale furnishes the true standard, 
because at that early stage of depreciation, 
it is not probable that the future rapid de- 
cline of the money was foreseen, and because 
the legislature has fixed the value of aU 
contracts payable in future, at their date. 
I am therefore of opinion, that the value 
of the money advanced by the personal for 
the real estate, is to be ascertained by the 
scale of depreciation on the day the personal 
property was sold. 

The next question is, to what sum are the 
specific legatees entitled from the general 
fund? This question has been already de- 
cided, so far as respects slaves given by 
name. Where they have been given by num- 



ber, to be selected by the legatee, it remains 
to be decided by what rule their value or 
price shaU be estimated. The testator con- 
stituted a fund for the payment of his debts, 
to consist in part of one hundred slaves. He 
then gave to his son John a choice of ten 
slaves, not to interfere with those which 
his wife might choose to keep. It appears 
that the testator left one hundred and twen- 
ty-five slaves at his death; of these, one 
hundred were withdrawn by his will for the 
payment of debts. It could not be intended 
by the testator that his son's choice should 
interfere with this fund. It .must be made 
fi'om the residue. Ninety-two slaves wertj 
sold in April, 1777, and the residue in No- 
vember of the same year. The first sale 
must be presumed to have been made in 
pm-suance of the will; and as the debts ex- 
ceeded the fund, it would have been the 
duty of the executor, had he been limited 
to tiie number prescribed in the will, to have 
selected the most valuable for sale. It fol- 
lows, that eight of the highest priced slaves 
sold in November, 1777, must be considered 
as part of the one hundred directed to be 
sold by the will, and John Byrd is at lib- 
erty to select ten from those which remain. 
He will be entitled to twenty years intei-est 
on this sum. If his legacy were to be sat- 
isfied out of the jointure slaves sold after 
the death of 3kfrs. Byrd, he would be entitled 
to interest only from that sale. 

It has also been made a question what in- 
terest shall be allowed the personal estate 
on the sums it has advanced for debts for 
which the real estate was chargeable? I 
think it most consistent with the general 
course of the court, and with the justice of 
this particular case, to limit the interest to 
twenty years. 



Case No. 2,S68a. 

BYRD V. GASQUET. 

[Hempst. 261.] ^ 

Superior Court, D. Arkansas. Jan., 1835. 

IXTEKEST — AGKEEMEST FOR MOUE THAN LeGAI. 

Kate. 

1, Interest on a judgment, according to stat- 
ute (Geyer, Dig. 239), cannot exceed 6 per cent., 
although the contract may bear a greater rate; 
and a judgment giving S per cent, prospectively 
is reversible. 

2. The ease of Henderson v. Desha [Case No. 
G,351a], overruled. 

Error to Pulaski circuit court. 

[At law. Action by William A. Gasquet 
against Richard C. Byrd. There was a judg- 
ment for plaintiff, and defendant brings er- 
ror. Reversed.] 

Before LAOY and CROSS, Judges. 

OPINION OF THE COURT. In this case 
two questions only are presented: First, 
whether the court below erred in rejecting 

^ [Reported by Samuel H. Hempstead, Esq.} 
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ttie plea that tbe plaintiffs were not part- 
ners, on tne ground tliat it was not sworn 
to; and, second, whether the judgment is 
regular in giving eight per cent, interest after 
its rendition. 

The first question presents no difficulty. 
The plea offered was iu abatement, and 
should "have been verified by the oath of the 
party offering il. Geyer, Dig. p. 250, § 23. 
The second is of a more serious character, 
principally on account of the discrepancy in 
the decisions heretofore made in similar 
cases. If this court were now called upon 
lor the first time to express an opinion on 
the subject, there would be no hesitancy in 
saying, that, in this country, no judicial 
tribunal, hi ordinary cases, has the power to 
render judgment for prospective interest at 
a higher rate than six per cent, per annum. 
When a note or obligatioix is put in suit by 
eaetion of assumpsit, debt, or covenant, in- 
terest may be calculated at a rate exceeding 
six per cent, and not more than ten, accord- 
ing to the agreement of the parties, and the 
judgment given for the amount due at the 
time of its rendition, but certainly for noth- 
ing more. The statute in force here on the 
subject of interest, it is said, authorizes and 
requires judgments lilie the one under con- 
sideration; otherwise the obligation of con- 
tracts for a higher rate of interest than six 
per cent would be impaired. It is true that 
the statute does provide, that when the par- 
ties agree expressly, that any obligation shall 
bear interest, not exceeding the rate of ten 
per cent., the same shall be deemed legal, 
and the several courts are required to give 
judgment accordingly. Geyer, Dig. 240. 
But this provision does not change the mat- 
ter in the slightest degree, as anything se- 
cured by it would be fully accorded, by cal- 
culating the interest at the rate agreed upon, 
and incorporating it in the judgment at the 
time of its rendition. After that time all 
accruing interest is on the judgment, and not 
on the obligation. A judgment giving six 
per cent, interest until paid would doubtless 
be sustained, but, when so expressed, would 
be no better than if nothing had been said 
upon the subject The words giving it 
would be surplusage, merely expressive of 
the general rate to which the party would 
have been entitled without their insertion. ' 
Accruing interest being on the judgment, the 
first section of the statute referred to (Id. 
p. 239), fixing the general rate, steps in and 
relieves the question of all difficulty, by pro- 
viding that creditors shall be allowed to re- 
ceive at the rate of six per cent, per annum 
for all moneys after they become due, on 
bond, bill, promissory note, or other instru- 
ment in writing, or on any judgment recov- 
31 ed in a court of record, then or thereafter 
to be established. Sis per cent., and no 
more, is given by the statute, on a judgment, 
and no distinction is made between judg- 
ments rendered on an obligation, or any oth- 
er writing or description of evidence. In the 



case before us the action was founded on an 
obligation by which the plaintiff in error 
bound himself to pay a sum of money, at a 
given time, with eight per cent interest from 
maturity, if not punctually paid. The judg- 
ment is for principal and interest at that 
rate, up to the time it was given, and also 
interest at the same rate until paid. The 
judgment, we know, is in accordance with 
the decision in the case of Henderson v. De- 
sha [Case No. 6,351a], at the January term of 
this court, 1834. At the July term, 1834, 
however, in two eases, the same question 
arose, and was decided otherwise. It may 
therefore be fairly regarded as remaining un- 
settled. But, suppose there had been other 
cases decided in consonance with the case of 
Henderson v. Desha, would it be, if obvious- 
ly erroneous, conclusive upon this coiu:t in 
the present case? "We thinlc not; for, al- 
though uniformity in judicial proceedings is 
desirable and necessary, yet, when prece- 
dents are unauthorized and oppressive, they 
ought not to be tolerated. Upon what, it 
might be asked in the case before us, is pro- 
spective interest at the rate of eight per cent 
given? It cannot be answered, that it is up- 
on the obligation, for that ceased to exist 
simultaneously with the rendition of judg- 
ment; nor can it be said that it is on the 
judgment, for interest on judgments is, by 
express statutory provision, limited to six 
per cent. In all cases where interest at a 
higher rate than sis per cent, is allowed, it 
is a consequence growing out of the act of 
the debtor, sanctioned by the provision in the 
statute on the subject of interest. 

We therefore think, that the judgment of 
the cfrcuit court, in this case, is defective, in 
giving accruing interest at a higher rate than 
sis per cent Judgment revex-sed. 



Case Wo. 2,S69. 

BYKD V. HARROLD et al. 

[18 N. B. R. 433; 26 Pittsb. Leg. J. 128.] » 

District Court, S. D. Georgia. Dec. 2, 1878. 

Bankruptcy— Effect op Filing Voluntary Pe- 
tition — Levy op Execution against the Bank- 
EDPT Estate— Contempt. 

1. The moment a voluntary petition is filed, 
all the property of the bankrupt, in possession or 
in action, which is included in the inventory and 
schedules, comes into the prehensory power of 
the court as fully as if it was in the actual and 
visible presence of the court, and consequently 
is under its protection and within its exclusive 
control. 

2. The bankrupt had given certain mortgages 
upon his exemption property, in each of which 
he had waived all his homestead and exemption 
rights under the state constitution and laws, 
and under the bankrupt act [14 Stat. 522], in 
and to the property mortgaged, and also his 
right to a discharge iu bankruptcy. The as- 
signee appointed in the voluntary proceedings 
left the property in the hands of the bankrupt 

^ [Reprinted from 18 N. B. R. 433, by permis- 
sion. 26 Pittsb. Leg. J. 128, contains only a par- 
tial report] 
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as custodian until he could procure the sched- 
ules and proceed to administer the estate. The 
mortgages were afterwards foreclosed, and the 
executions therefor levied on the mortgaged 
property, "which had been returned in the sched- 
ules. The assignee never had actual possession 
of the property levied on. Held, that the waiver 
could not be enforced until the property was 
designated and allotted to the bankrupt by the 
assignee; that the levy was a positive contempt 
of the jurisdiction of the court, and was not 
justified by the ignorance of the mortgagees and 
the sheriff as to the bankruptcy of the mortga- 
gor and the appointment of the assignee, as they 
might easily have obtained knowledge of these 
facts. 

[In. equity. Bill by William A. Byrd, as- 
signee in bankruptcy of William Usry, against 
Harrold, Johnson & Co., and J. W. Mize, sher- 
iff of Sumter county, to restrain the defend- 
ants from further intei'f erence with the bank- 
rupt estate and for other relief. An injunc- 
tion issued, and, in accordance with the pray- 
er of the bill, a rule was entered adjudging 
the defendants guilty of contempt. The de- 
fendants answered, and moved to set aside 
the rule for contempt, and to dissolve the in- 
junction, but the court denied the motion, 
and granted the prayer of the bilL] 

Mr. Hinton, for plaintiff. 
Mr. Hawkins, for defendants. 

ERSKINE, District Judge. The biU alleges 
that Usry was declared a bankrupt on the 
24th of September, 1878, and that the plain- 
tifC was appointed his assignee on the 23d 
October, and a deed of assignmeut of the ef- 
fects of the bankrupt was made to him on 
the same day; that he took possession of 
the estate, leaving the same in the hands of 
Usry, as his custodian, until he, the assignee, 
could procure the schedules and proceed to 
administer the estate; that Harrold, John- 
son & Co., on the 25th of said October, fore- 
closed several mortgages against said bank- 
rupt in Sumter superior court, and caused 
the executions therefor to be levied on cer- 
tain property, returned by the bankrupt in 
his schedules, by one Mize, sheriff of said 
county, and who is preparing and threaten- 
ing to sell the property so levied on and seiz- 
ed by him; that all of said defendants had 
at the time full knowledge of the bankruptcy 
of Usry and of the appointment of plaintiff 
as his assignee, and that the defendants, by 
their said acts, have deprived plaintiff, as 
such assignee, of "power to set apart and as- 
sign to the bankrupt his homestead and ex- 
emption allowed by law." He prayed an in- 
junction against all the defendants to re- 
strain them from selling under or proceeding 
further with said fi. fas., and from making 
any other or further levies, or from other- 
wise interfering with the property of said 
bankrupt, and he also prayed that all of said 
defendants may be ordered to show cause 
why they should not be held in contempt for 
seizing said propert3% &c. The court granted 
the prayers of the plaintiff. 

The defendants appeared, by counsel, at 
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this term of the court, and asked that the 
injunction be dissolved, and the rule nisi for 
contempt set aside. They put in answers and 
affidavits. The answers admit the truth of 
the material allegations in the bill, with 
some slight qualifications, unnecessary to 
mention, as they have, in writing, agreed on 
the fact as to the possession of the property 
when the levies were made, to wit: "That 
the assignee never had actual possession of 
said property so levied on, nor did he go on 
the plantation after his appointment, until 
after the levy thereon by the sheriff by vu-tuo 
of the mortgage fi. fas." 

The plaintiff and the bankrupt state in 
their affidavits that the defendants, at the 
time the levy was made, knew of the bank- 
ruptcy of Usry, and the appointment of the 
plaintiff as such assignee. The sheriff in his- 
affidavit admits that when he made the levy 
he had heard of the bankruptcy of Usry, but 
did not know that Byrd had been appointed 
his assignee; and further, that Byrd was not 
in possession of the property at the time of 
the levy and seizmre. Accompanying the an- 
swers of the defendants was a paper put in 
as a demm'rer to the jurisdiction of the court, 
which alleged, among other matters, that the 
property so levied on is exemption property 
of the bankrupt, and by a clause in each 
mortgage Usry had waived all his homestead 
and exemption rights mider the state consti- 
tution and laws, and the bankrupt act, in 
and to the property mortgaged, and also to 
his right to a discharge in bankruptcy, and 
that, therefore, by reason of the mortgages 
on the property exempted by virtue of the 
provisions of the bankrupt law, and also by 
reason of the said several waivers, this prop- 
erty does not come into this court, nor pass 
to the assignee; but, on the contrary, he has 
no right to its custody or to administer it; 
"but his only duty," says the defendant's de- 
mm-rer, "as assignee, concerning the exempt- 
ed property of the bankrupt, is to designate 
the same, and leave the bankrupt and his 
creditors to litigate the matter between them- 
selves; it is no concern of his." 

The banki'upt, in his voluntary petition and 
schedules, has returned under oath this veiy 
property, and claims it as excepted from the 
operation of the bankrupt act by the limita- 
tion inserted in section 5045 of the Revised 
Statutes United States. The moment Usry 
filed his voluntary petition to be declared a 
bankrupt, all the property, in possession or in 
action, which he included in his inventory 
and schedules, came, by the effect of the 
bankrupt law, into the prehensory power of 
this coiu-t as fully as if it was the actual 
and visible presence of the comt; conse- 
quently it is under its protection and within 
its exclusive control. And this construction 
of the statute is well settled by numerous un- 
shaken decisions of the federal courts. Buck 
V. Oolbath, B WaU. [70 U. S.] 334; In re 
Henry Togel [Case No. 16.983]; In re Enoch 
Steadman [Id. 13,330]; Hutchings v. Muzzy 
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Iron "Works [LA. 6,952] ; New Lamp Chimney 
Co. V. Ansonia Brass & Copper Co. [91 U. S.] 
656, This being so, any interference, by in- 
stituting suits in state tcibimals to affect the 
property, or by levying on it, seizing it, or in 
anywise interfering Tvith it by state court 
processes, except by permission of the banlc- 
rupt court, is a direct infraction of its au- 
thority, and violation of the law. But sup- 
pose that, at the time of the levy and seiziu'e, 
neither the sheriff nor any of the other de- 
fendants had actual knowledge of the bank- 
ruptcy of Usry and the appointment of the 
assignee, they could easily have obtained it, 
and theh* ignorance— if such was the case— 
cannot justify the levying of the mortgage 
executions. For when this com't declared 
Usry a banlcrupt, the judgment was in the 
nature of a decree in rem as to the status 
of the property retm'ncd to his voluntary pe- 
tition, and was notice to all the world. 

In assuming the right to foreclose the mort- 
gages in the state court, and to s&ze the 
mortgaged property, the defendants endeav- 
or to strengthen their argument by the sup- 
plemental theory that Usry had, in the mort- 
gages, waived claim to the exemptions al- 
lowed to bankrupts by the state and fed- 
eral laws. Now, a waiver may be said to be 
a relinquishment of a known claim or right; 
it is here in the nature of an obligatory in- 
transitive covenant not to claim the particu- 
lar mortgaged property, should the under- 
takings in the mortgages to pay the debt be 
broken. It was a personal privilege whicli 
Usry possessed prior to the filing of the vol- 
untary petition, to fix the condition of his 
absolute or potential rights as he pleased, so 
that he did not invade the rights of third per- 
sons. The waiver appertained to this iden- 
tical property, but it coidd not be enforced 
until it was designated and allotted to the 
bankrupt by the assignee, and when that was 
done and the report of the assignee was con- 
firmed by the court, those to whom the waiv- 
er, under the state constitution and laws was 
made, must, if citizens of this state, pursue 
Usry in the state forum to enforce it. As 
already seen, it is admitted in the defend- 
ant's pleading that it is the duty of the as- 
signee to designate the homestead and ex- 
emption property and leave -the bankrupt 
and his creditors to litigate between them- 
selves. This is substantially in accordance 
with the view expressed by Mr. Justice Brad- 
ley in He Bass [Case No. 1,091], He says; 
"Nor does it make any difference that the 
homestead was not ascertained or set out in 
severalty until after the proceedings in bank- 
ruptcy were commenced, or until after the 
conveyance to the assignee was executed. 
Whenever properly claimed and designated, 
the exemption protects it, and the exception 
created by the banljrupt act relates back to 
the conveyance and limits its operation. 
* * * It was his [the assignee's] business 
to report to the court whether the property 
claimed as homestead was or was not within 



the limit of value which the laws of Georgia 
allow for that purpose," etc. And the same 
rule obtains in designating and reporting the 
articles allowed by the acts of congress to- 
bankrupts. See Rev. St. U. S. § 5045; rul& 
xix., and form No. 20. 

Under the state of facts in the record be- 
fore me, the question may here be asked: 
How could Byrd, the plaintiff in this bill, and 
assignee of Usry, the banlu-upt, perform his 
official duties, as such assignee in bank- 
mptcy— how could he value, designate, allot 
or Set apart the exemption allowed by law 
to the bankrupt and his family, and report 
his actings in the premises to this court, 
when the property returned by the bankrupt 
in his schedules, and claimed by him as ex- 
empt—a part of which property might, nev- 
ertheless, on investigation, be found to be as- 
sets for distribution among his general cred- 
itors—had been previously seized and taken 
from the rightful possession of the assignee, 
or from the hands of Usry, the custodian; in 
a word, from the possession of this court? 
Such conduct on the pai't of the defendants 
cannot be vindicated; it was a positive con- 
tempt of the jm-isdiction of this court, and 
I so decide. 

Therefore, it is ordered and decreed that 
said defendants, Harrold, Johnson & Co., 
and J. W. Mize, sheriff of said Sumter coun- 
ty, and every one of them do, within ten days 
from the filing of the decree in this cause 
(which decree coimsel will prepare and sub- 
mit to the court) deliver to the said assignee 
the identical property, so seized and possess- 
ed as aforesaid by said defendants, and 
named, described, and enumerated in said 
bill of complaint; and if any of said prop- 
erty has been sold, or otherwise disposed of, 
or wasted, the full value thereof must be 
paid to the assignee within the period of time- 
last mentioned. In default thereof the rule- 
nisi will be made absolute, and attachments 
issue. It is further decreed, that the motion 
to dissolve the injunction be, and it is hereby, 
denied. It is further ordered, that the de- 
fendants pay the costs of this proceeding, 
to be taxed by the clerk. 
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Case No. 2,270. 

In re BYRNE. 

[1 N. B. R. 464 (Quarto, 122) ;» 7 Am. Law 
Reg. (N. S.) 499; 1 Am. Law T. Rep. Bankr. 
122; 15 Pittsb. Leg. J. 315.] 

District Court, W. D. Peunsylvania. April 1, 

1868. 
Dealings between Partners — Bankkuptct — 

Joint and Sepakate Debts — Fkaudoi.ent 

tuansfeb. 

1. A bona fide transfer of partnership effects 
by one member of the partnership to another 

1 [Reprinted from 1 N. B. R. 464 (Quarto, 122)> 
by permission.] 
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vests the title in the transferree as his separate 
estate. 

2. "Where there are both joint and separate 
debts, proved in a bankruptcy on a separate pe- 
tition, the joint creditors are not'entitled to par- 
ticipate in the distribution of the assets until 
the separate creditors are paid in full. 

[Cited in Re Johnson, Case No. 7,369; Re 
Rice, Id. 11,409; U. S. v. Lewis, Id. 15,- 
595,] 

3. The exception allowing joint creditors to 
receive dividends pari passu with the separate 
creditors, in cases where there is no joint estate, 
and no solvent partner, is inoperative under the 
bankrupt Jaw of 1867 [14 Stat. 526]. 

[Cited in Re Johnson, Case No. 7,369; Re 
Cook, Id. 3,150; Re Hamilton, 1 Fed. 811.] 

4. A. transferred his interest in partnership 
effects to his copartner B., on the 2d of Octo- 
ber, on his (B.'s) promise to pay the firm debts, 
without buying any new stock or making any 
effort to continue the business. B. filed his pe- 
tition in bankruptcy on the 7th of October; 
held that the transfer was accepted by B. in 
contemplation of filing his petition in bankrupt- 
cy, and that the transfer was void as a fraud on 
the creditors of the partnership. 

[On certificate of register in bankruptcy.] 
I, Samuel Harper, one of the registers of 
said court in bankruptcy, do hereby certify 
that in the coui-se of the proceedings in said 
cause before me, the following question arose 
pertinent to the said proceedings, and was 
stated, and agreed to, by the counsel for 
the opposing parties, to wit, Mr. John SI. 
Kennedy, who appeared for John M. Little, 
a separate creditor of the bankrupt, and Mr. 
Alexander H. ililler, who appeared for E. 
Morris & Co., and others, joint creditors of 
the firm of Graham & Byrne, of which the 
banki'upt was a member, and who agreed 
upon the following facts, namely: Owen 
Byrne, the bankrupt, entered into copartner- 
ship with "W. P. Graham, on the 22d of Feb- 
ruary, 1867, for the purpose of carrying on 
the hat, cap, and fur business in the city of 
Pittsburg. On the 2d day of October, 1867, 
the firm was formally dissolved, Graham giv- 
ing to Byrne "entire possession of the store, 
fixtm-es and goods, and debts due the con- 
cern," and Byrne agx'eeing "to pay all the 
debts and liabilities of the concern and save 
Graham harmless from liability therefrom." 
Five days afterwards, to wit, on the 7th 
day of October, Byrne filed his petition for 
adjudication in bankruptcy. In the mean 
time, no new stock had been purchased, nor 
had Byrne made any effort to continue the 
business. Byrne was at the same time car- 
rying on a separate trade, as a merchant 
tailor, in another part of the city. In his 
inventory of assets, Byrne set out the stock 
formerly belonging to the partnership sepa- 
rately from the stock of tailor's goods. He 
also set out book accoxmts due to the part- 
nership amounting to $136.85, The assignee 
has realized as follows: On the partnership 
stock, ^1,179,87; on the partnership debts, 
§3.50; on the separate stock, ?1,387.11; and 
on the separate debts, $93.75. There is yet 
some separate real estate undisposed of. 
William P. Graham, the other member of 



the partnership, has also filed his petition 
and been adjudicated a bankrupt by this 
court, so that there is no solvent partner. It 
is contended by Mr. Kennedy that by the dis- 
solution of the firm of Graham & Byrne the 
stock of hats, caps, and furs, became the 
separate estate of Bj-rne, and that in the 
disti-ibution of the funds in the hands of the 
assignee, the joint creditors cannot partici- 
pate until the separate creditors have been 
paid in full. Mr. Miller contended that all 
the assets in the hands of the assignee must 
be distributed among all the creditors, joint 
and separate, pro rata, without priority or 
preference, as provided in section 27 of the 
bankrupt law [14 Stat. 529]; that the 36th 
section does not apply to this case, as it 
has reference exclusively to the bankruptcy 
of partnerships existing at the time of the 
presentation of the petition in bankruptcy, 
and that the whole spirit and meaning of 
the bankrupt law is against preferences. He 
further contended that if the court be of the 
opinion that the joint creditors cannot par- 
ticipate with the separate in the distribu- 
tion of the separate estate, that the circum- 
stance of the filing of the petition so soon 
after the dissolution, must render the trans- 
fer of the partnership property to the sole 
possession of Byrne void as a fraud on the 
joint creditors. The following questions are 
submitted, namely: First Does the trans- 
fer of partnership property by one partner 
to another change the character of the prop- 
erty from joint to separate? Second. Can 
the joint creditors share equally with sep- 
arate creditors in the distribution of the as- 
sets of one member of a fii-m on a separate 
petition? Third. Is the assignment by Gra- 
ham to Byrne void as a fraud upon the joint 
creditors? 

First The first question has been fre- 
quently adjudicated in England and in this 
country, and it is well settled that a bona 
fide sale for valuable consideration, by one 
partner to another, of all the partnership 
effects, vests the sole title in the latter as 
his sepai-ate estate. Story, Partn. 358, 372, 
and authorities there cited; Hill. Bankr. 64, 
and cases cited; Robb v. Mudge, 14 Gray, 
534; Howe v. Lawrence, 9 Cush. 553; En- 
sign v. Briggs, 6 Gray, 329. This has been 
held even when the firm and both partners 
were at the time insolvent, more especially 
if the partners have no knowledge of such 
insolvency; and in some cases it has been 
ruled that even this knowledge would not 
avoid the ti'ansfer. Howe v, Lawrence, 9 
Cush. 553; Ex parte Peake, 1 Madd. 346. 

Second. The principle involved in the sec- 
ond question has been liable to great fluc- 
tuation. As early as the time of juord Chan- 
cellor Hardwicke, it was held that joint 
creditors might be admitted to prove under 
separate commissions for the pm-pose of as- 
senting to or dissenting from the discharge, 
but not to receive until after the separate 
creditors were paid in fuU. Chancellor 



£4 Fed. Cas. page 953] 



(Case No. 2,270) BYRNE 



Kent, in MmTay v. Murray, 5 .Tohns. Oh. 
73-77, ti'aces the course of the English eq- 
uity decisions upon this point, arid thought 
that the rule just stated was just and rea- 
sonable, while Judge Story, in his work on 
Partnership, at section 382, says that "it 
x'ests on a foundation as questionable and 
unsatisfactory as any rule in the whole 
system of our jurisprudence," although he 
says it is for the public peace that it should 
be left undisturbed. The rule, however, has 
been subject to three exceptions. First, 
where a joint creditor is the petitioning cred- 
itor imder a separate fiat; second, where 
there is no joint estate and no solvent part- 
ner; third, where there are no separate 
debts. The facts agreed upon by the par- 
ties to this certificate show that there is no 
solvent partner, but it is not agreed that 
there is no joint estate. At the date of 
the dissolution there were debts due the 
firm of Graham & Byrne amounting to 
§130.85, and although they were embraced 
in the assignment yet it has been held that 
such debts will remain in the order and dis- 
position of the partnership, and form part 
of the joint estate, imless, prior to the bank- 
mptcy, notice of the assignment has been 
given to the debtors. Story, Partn. § 403. 
Public notice in the Gazette was held to be 
insufficient, and that the debts owing by 
those debtors who had not express notice 
remained in the partnership. Ex parte TJs- 
borne, 1 Glyn & J. 358. As the filing of the 
petition followed so closely after the disso- 
lution, it is not unreasonable to hold that 
the debtors of the firm had not received ex- 
press notice prior to the bankruptcy. These 
debts, then, will constitute a joint estate, to 
which the joint creditors must resort^ and 
leave the separate estate of the bankrupt to 
the separate creditors, as provided by the 
56th section of the present bankrupt law. 
If there be any joint fund, however small, 
the assets are to be marshalled according to 
the partnership rule, although the fund may 
have been created by the separate creditors 
pm*chasing some of the partnership assets, 
actually worthless, for the purpose of creat- 
ing .it In re Marwick [Case No. 9,181]. 
Where there was a joint estate to the amount 
•of £13 it was held that the joint creditors 
could not receive dividends from the sepa- 
rate estate until all the separate creditors 
•could be paid in full, although it did not 
appear that after costs, any amount of the 
£13 wcmld remain for distribution. Ex parte 
Kennedy, 19 Eng. Law & Eq. 150. Five 
■shillings has been held sufficient joint estate 
for this purpose. But whether these debts 
■are joint estate or not, it seems that joint 
creditors are not entitled to dividends imtil 
the separate creditors are paid in full. It 
is said that where an insolvency statute 
adopts, in terms, the general rule (as is the 
case in section 30 of the present bankrupt 
law), it is not only rigidly applied, conforma- 
bly to the practice in England, but the ex- 



ception to the rule ali-eady stated is held to 
be impliedly abrogated. Hill. Bankr. 09. 
In Howe v. Lawrence, 9 Gush. 559^ Bigelow, 
J., said: "The statute recognizes no such 
exception. The rule is direct and per- 
emptory. This provision was reported and 
enacted with a full knowledge of the excep- 
tion. The rule may sometimes operate 
harshly; but it is definite, clear, and easily 
applied. The exceptions to it are artificial 
and refined, leading to nice and subtle dis- 
tinctions, and sometimes operating with 
great inequality and injustice. Under such 
circumstances we are unwilling to adopt it 
into our jm-isprudence." See, also, Somer- 
set Potters Works v. Minot, 10 Gush. 597. 
These decisions were ujider the insolvent 
laws of Massachusetts, which contain al- 
most identically the same provisions in re- 
gard to this rule as the present bankrupt 
law, and are good authorities upon this ques- 
tion. 

I am unable to see what bearing the pro- 
visions of the 27th section have upon this 
question. They do, it is true, prohibit pref- 
erences among creditors— the very essence 
of the bankruptcy system; but the 36th sec- 
tion enacts, in terms, the partnership rule, 
and the two sections must be taken together. 
When there is a joint fund, the joint cred- 
itors take it, and when there is a separate 
fund the separate ci-editors take it; and 
the 27th section merely provides, that, when 
the creditors who are entitled to share 
in the distribution have been determined, 
they shall take pro rata. Prohibiting the 
joint creditors from sharing in the sepa- 
rate estate, or the contrary, is not a pref- 
erence in favor of the separate or joint 
creditors, as the ease may be, denied by 
law, but an equitable rule which the courts 
are to administer imder the direction ** of 
the law. I had written thus far when my 
attention was drawn to a decision upon 
this question in the district court for the 
northern district of Illinois, in Re Jewett 
[Case No. 7,304]. The syllabus is as follows: 
"Where there are both individual and part- 
nership creditors of a bankrupt, but the as- 
sets are individual only, though mainly con- 
sisting of goods pm-ehased by the bankrupt 
from the partnership on its dissolution prior 
to the bankruptcy, and being principally the 
same goods, in the purchase of which the 
partnership debts had originated; the part- 
nership creditors will be entitled to be paid 
pari passu with the individual a*editors." 
This decision does not, it seems to me, rest 
on the reason either of the rule or the ex- 
ception. It did not appear that there was 
not a solvent partner and joint estate, and 
the register ruled that inasmuch as the sepa- 
rate creditors did not prove that there was 
a solvent partner and joint estate, the joint 
creditors were entitled to dividends pari 
passu with the separate creditors. I submit, 
as better reasoning, that the burden of proof 
was on the joint creditors to establish the 
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facts necessary to make the exception opera- 
tive, as they sought to avoid a well settled 
rule of law and equity. But the register 
has overlooked the American decisions upon 
this question which I have cited, and it 
seems clear that the weight of authority 
preponderates greatly against his decision. 
I can perceive nothing in his opinion to war- 
rant me in modifying the views which I 
have expressed. 

Third. To pass the title to partnership 
propertj' to one member of the firm, the 
ti-ansaction must be bona fide. If there be 
want of good faith sufficient to raise a pre- 
sumption of fraud, equity will declare the 
assignment void. It has already been seen 
that insolvency of the firm, and the mem- 
bers of it, and even a knowledge of such in- 
solvency by the partners, will not make the 
ti-ansaction void. The cU-cumstances of this 
case, however, are peculiar, and, so far as 
the law of bankruptcy is concerned, I have 
not been able to find a pai-allel to it in the 
books. But five days intervened between 
the dissolution and the filing of the petition, 
and one was a Sunday. Allowing a rea- 
sonable time for the preparation of the pe- 
tition and schedules, the conclusion is almost 
irresistible that the banla-upt had in contem- 
plation the filing of his petition at the very 
time he accepted the transfer of the part- 
nership property. Surely this consideration 
is sufficient to make the assignment void as 
to the joint creditors, and to return the pro- 
ceeds arising from the sale of the stock of 
hats, caps, and fm-s to the order and dispo- 
sition of the partnership as joint estate. 
The first and third questions are decided in 
the affirmative, and the second in the nega- 
tive, and the assignee is directed to prepare 
separate accounts to be presented by him at 
th(? adjom-ned second meeting. And the said 
parties requested that the same should be 
certified to the judge for his opinion thereon. 

McOATsTDLESS, Disti-ict Judge. The reg- 
ister is clearly right upon several points pre- 
sented, and his decision is affirmed. 
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Case IJa'o. 2,371. 

BYRNE v. CARPENTER. 

[1 Cranch, O. C. 481.] * 

Circuit Court, District of Columbia. June 
Term, 1808. 

ESOSERATIOX OF B il-— INSOLVESCT OF PuiXCl- 
PAL. 

The discharge of the principal under the in- 
solvent act, before the return of the ca. sa., may 

^ [Reported by Hon. "William Cranch, Chief 
Judge.] 
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be pleaded in bar to a scire facias against the 
bail. 

[Cited in Channing v. Reiley, Case No. 2,- 

596.] 
[See Beers v. Haughton, Case No. 1^230; Ricn- 
ardson v. Mclntyre, Id. 11,789; Bussard v. 
"Warner, Id. 2,229; King v. Simm, Id. 7,- 
805.] 

At law. Scire facias. Plea, that King was 
discharged rmder the insolvent law, before tlie 
return of the capias ad satisfaciendum. Gen- 
eral demurrer, 

Mr. Youngs, for plaintiff. 

The insolvent act provides that the dis- 
charge of the debtor shall not discharge any 
other person, from any undertaking, &c. The 
plaintiff has a right to have the defendant 
brought in, so that he may be served with 
notice of a petition to vacate' his discharge. 

Mr. Caldwell, contra. 

TSTiatever discharges the principal from the 
obligation of surrendering his body, is a dis- 
charge to the bail. The bail cannot hold the 
principal in custody after his discharge under 
the insolvent act Upon application to a 
judge, he is boimd to discharge him. If the 
bail sm-renders him, the court must discharge 
him, whether the discharge is fraudulent or 
not. The surrender of the principal would be 
nugatory, and the law will not oblige a man 
to do a void act. The principal, upon his 
discharge, may and generally does go off; and 
if the bail cannot hold him, it would be a 
hard case. Cur. adv. vult. 

Judgment for the defendant, on the demur- 
er (nem. con.). 
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Case Wo. 2,S7S. 

BYRNE V. HOIiT. 

[2 Wash. C. G. 282.] » 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Vacating Jodgmext — "Warrant of Attorney- 
Resident Parties. 
A judgment entered on a bond with warrant 
of attorney, was set aside, the defendant hav- 
ing, some months before the time of executing 
it, resided in this state, and describing himself 
in the bond, as late a resident of the state of 
Delaware. 

9 

The defendant obtained a rule upon the 
plaintiff, to show cause why the judgment 
entered in this case, and the execution^ 
should not be set aside. The judgment was 
entered in the clerk's office on a bond, with 
a power of attorney to confess judgment, 
dated in Septembei', 1806. The judgment 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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was entered in December, 1806, and an exe- 
cution issued, which was levied. The ground 
of the motion was, that the plaintiff and de- 
fendant were both citizens of this state. To 
prove that the defendant was so, a deposi- 
tion was read, stating, that in July, 1806, 
the defendant, with his famUy, was residing 
on land in this state, which he had rented, 
and was carrying on business as a merchant. 
The bond stated the defendant to be late of 
Delaware state. [Rule made absolute.] 

air. Boss, for plaintiff. 

Mr. Shoemalxer, for defendant. 

BY THE COURT. If this had been a case 
of a plea to the jxu-isdiction, the evidence 
woidd have been sufficient to prove the al- 
legation in the plea, that Holt was a citizen 
of Pennsylvania at the time the Judgment 
was rendered. It is proved, that in July, 
1806, he was living with his family, and 
keeping house on rented land in this state, 
and carrying on business as a merchant. In 
September, the bond states that he had 
been a resident of the state of Delaware, and 
of course that he was not then so. This is 
so strongly corroborative of the fact prdved 
by the deposition, that we must consider 
that he continued an inhabitant and citizen 
of this state in December following, unless 
the contrary had been proved. Rule made 
absolute. 
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BYRNE (WILLIAMS v.). See Case No. 17,- 
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Case No. S,273. 

BYRNES V. The ALEXANDRIA. 

[The case reported under above title in 8 Re- 
porter, 390, is the same as Case No. 179.] 
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Case No. 2,S74. 

BYRNES V. The ROCEIAWAY. 

[Belts' Scr. Bk. 243.] 

District Court, S. D. New York. Nov. 7, 1851. 

Advances on Bill op Lading— Rights op Party 
Making— Suit by Surviving Partner. 

[1. A bill of lading for delivery to a named 
consignee was issued to one joint charterer, and 
thereafter a like instrument was delivered to the 
other. The latter transmitted the bill received 
by it to libellant, who made- advances thereon, 
and who also claimed a balance of account, on 
other transactions as against such charterer. 
Held, that libellant was entitled, as against the 
other consignee, to recover of the ship the value 
of the property included in the bill of lading as- 
signed to him, and belon^ng to the assignor, to 
the amount of any balance due from such as- 
signor.] 

[2. The actual party in interest being entitled 
to sue in admiralty, the fact that proceedings 



were brought in the firm name by the surviving 
partner was not a valid objection, where it ap- 
peared that claimants, in dealing with the sur- 
vivor, knew that, after his copartner's death, he 
continued to do business in the name of the 
firm.] 

[3: An agreement between the charterers as to 
the priority of the bills of lading could not af- 
fect the rights of the libellant.] ■ 

[In admiralty. Libel by Pati-ick W. Byrnes 
& Co. (Edward Saul, survivor) against the 
ship Rockaway to recover the value of prop- 
erty set out in a bill of lading. Decree for 
libellant.] 

J. W. Shaw & Co., and Pilkington & Wil- 
son, of Liverpool, the claimants, April 19,. 
1850, jointly chartered the ship and freighted 
her with 380 passenger^, to be transported 
from Liverpool toi this port. The charterers 
were to furnish her with stores, provisions, 
water, and medicine chest, in common. J. 
AV. Shaw & Co. pmrchased and put on board 
all the provisions, charging one-half to Pilk- 
ington & Wilson; but it did not appear that 
the charge had been satisfied by the lat- 
ter. The latter supplied the medicine chest, 
and it appears the parties furnished water 
casks in about equal quantities. On the 28th 
of May, after the ship was laden, the master- 
executed bills of lading to J. W. Shaw & Co., 
for the delivery of the surplus stores, water 
casks, and medicine chest to the libellants^ 
who were the consignees of the ship and pas- 
sengers in New York. On the 23d of May, 
the master had executed a like bill of lading 
to Pilkington & Wilson, for the delivery of 
the siurplus stores, etc., to Daniel Pilkington, 
in New York. J. W. Shaw & Co. transmit- 
ted their bill of lading to the libellants, who 
made advances upon it before the arrival of 
the ship; and they also claimed a balance of 
account against J. W. Shaw & Co., as con- 
signees and br^okers of that house, for other 
passenger ships and transactions of the same 
character as the present. The course of busi- 
ness was for the libellants to sell the surplus 
stores, water casks, etc., so consigned to 
thepi in New York, or to return them con- 
signed to their correspondents in Liverpool, 
to be there sold; and the proceeds, in either 
case, were credited to the account between 
the claimants and J. W. Shaw & Co. On the 
arrival of the ship, about July 20th, in New 
York, the libellants presented their bill of 
lading, and demanded a delivery of the ar- 
ticles. Daniel Pilkington got out a permit 
for landing the goods consigned to him, and 
presented it before the delivery was made ta 
the libellants, and the master of the ship- 
then refused to make delivery of the proper- 
ty under the libellants' bill of lading, until the 
permits of D. Pilkington were satisfied. But 
a small portion of the goods were delivered 
to the libellants; the residue were delivered 
to the consignee of the claimants on their bill 
of lading, J. W. Shaw & Co. became insol- 
vent in July, 1850. 

P. W. Byrnes & Edward Saul originally 
composed the firm of P. W. Byrnes & Co.,. 
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and transacted business with J. W. Shaw & 
Co. Mr. Byrnes died some years ago, and 
the business has since been conducted by Islr. 
Saul, in the former name of the firm, as was 
well known to J. W. Shaw & Co. The court 
decided that, if the exception taken by the 
claimants to the action being brought in the 
name of P. W. Byrnes & Co. was properly in- 
terposed by answer, it could not ayail; that 
the actual party in interest was entitled to 
sue in admiralty courts, and it was mere mat- 
ter of form, not regarded by those courts, 
whether the contract was made with the li- 
bellant personally, or in the name of others. 
In this ease, as well known to the contract- 
ing parties, P. W. Byrnes & Co. meant Ed- 
ward Saul alone, and courts of civil law will 
not an-est proceedings because of a variation 
between the name used in the action of the 
■conti'acting party and the real party in inter- 
est. On the merits the court decided, that 
the libellant was entitled to recover, against 
the ship, the value of the properly included 
In the bill of lading which belonged to J. W. 
Shaw & Co. when shipped, to the amount of 
any balance due him from them. The court 
further held, that any engagement or assent 
to J. W. Shaw & Co. that the bill of lading of 
Pilkington & Wilson should take priority 
over that of the iibellants, or that Daniel 
Pilkington, of New York, should take the 
property, could not affect the rights of the 
Iibellants. By consigning the bill of lading 
to them for a valuable considei'ation, J. "W. 
Shaw & Co. lost all control over the proper- 
ty, until the purpose of that assignment was 
satisfied. An order of reference to a com- 
missioner was made, with special directions 
carrying out the purpose of the decree; and 
the qu^tion of costs was reserved xmtil the 
coming in of the commissioner's report. 



BYRNES (WALKER v.). See Case No. 17,- 
06G. 



Case Wo. S,275. 

The BYRON, 

ALBURY Y. The BYRON. 

[5 Adm. Rec. 240.] 

District Court, S. D. Florida. May 11, 1834. 

Salvage — Magnifying Services — Fobfeituhe of 
Compensation— Costs— Restouation of Vessel. 

[1. Property libeled for salvage service is in 
the possession of the court, and can only be 
restored by its order. Neither dismissal of the 
libel nor satisfaction of the demand will operate 
as a restoration ispo facto.] 

[2. Where a master claims as bailee of the 
owners, the court may refuse to restore the ves- 
sel to him, if satisfied from his past misconduct 
or present condition that he is an improper per- 
son to trust with the same, and that the in- 
terest of the owners will be jeopardized.] 

[3. In such a ease, the test as to restoration is, 
what, in the opinion of the court, would the 
owners themselves do, if on the spot, in posses- 
sion of all the facts?] 



[4. Wreckers who, under a pretense of mak- 
ing their best efforts to relieve a stranded ves- 
sel, keep her aground so as to enable them to 
render unnecessary service, and thus fabricate 
a case of meritorious salvage service, will for- 
feit compensation for real service rendered to 
which they otherwise would be entitled.] 

[5. The master having been at fault, the costs 
should be. charged to the vessel and cargo.] 

[Ln admiralty. Libel in rem by John Al- 
bury and six others, against the bark Byron 
(Joseph H. Titus, master) for salvage.] 

W. W. McCaU, for libeUant 
S. I. Douglas, for respondent. 

MARVIN, District Judge. In this case, Al- 
bury, master of the wrecking schooner De 
Bussey, and six other mastei's of wrecking 
vessels, consorted together, libel for salvage 
for services rendered to this bark aiid cargo, in 
lightening and getting the bark off from the 
reef, situated between Tavenier and Roderi- 
gues, known as the "Triangle Shoal," on 
which she had run while on a voyage from 
New Orleans to Baltimore. The master has 
appeared and claimed the bark and cargo, as 
master thereof, and bailee of the owners, and 
has put in an answer. It having been re- 
ported to Captain Welch, resident agent 
of imderwriters, that the bark had run 
aground in the daytime, after one of the 
wreckers had offered to pilot her out from in- 
side the reef, where she had got, and that 
after getting aground, the master had de- 
clined the assistance of the U. S. steamer 
Corwin, engaged in the service of the coast 
survey, on the hearing he applied to the court 
and was admitted amicus curiae, imder its 
24th rule, to appear and defend tlie ship and 
cargo against the demand of salvage.' He 
also prays the court to withhold any order to 
restore the ship to the master on account of 
his misconduct. 

Two questions are presented by the case fot 
tue court's decision. First. Are the Iibellants 
entitled to salvage for their services, and if 
so, how much? Second. Ought the court, 
under the circumstances, to order the bark 
and cargo to be restored to the master, that 
he may proceed on his voyage without any 
unnecessary delay, or detain the bark until 
time has been given to learn the wishes of 
his owners upon the subject? 

I shall consider the last question fii*st, and 
I shall state just what I conceive to be the 
law applicable to the question. In a proceed- 
ing in rem in admiralty, the com't takes 
possession of the property, and it remains in 
its possessioa xmtil some order for its restora- 
tion or delivery to the claimant is given. Nei- 
ther a dismissal of the libel, not a satisfac- 
tion of the libeUants' demands wiU per se 
operate to reinvest the claimant with its pos- 
session, but an order of the court is necessary 
to accomplish this end. The Phebe [Case No. 
11,066]; Bm-ke v. Trevitt [Id. 2,163]; La Jeune 
Eugenie [Id. 15,551] . Generally the libel being 
dismissed, or, the Iibellants' demand being sat- 
isfied, the order for restitution to the claimant 
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Is given of course, and without much inquiry 
into the claimant's right or title. But this 
arises from the fact, that the dairaant's title 
rarely becomes a matter of conti'oversy. But 
it is manifest, that it iray become a proper 
subject of inquiry and the propriety of re- 
storing to the claimant the possession even 
after the libel is dismissed, or the llbellant's 
demand satisfied, may under certain circum- 
stances, become a subject for very serious 
consideration by the court. Suppose for in- 
stance, in a suit for seaman's wages, or for 
salvage, or for bottomry, tlie libel should be 
dismissed, or the libellant's demand satisfied, 
and yet it should appear, that the ship had 
incurred a forfeiture for a violation of the 
revenue or neutrality laws, or the laws 
against the African slave trade; or that the 
goods had been smuggled; or it should ap- 
pear, that the ship or goods had been pi- 
ratically seized or feloniously run away 
with, can there be any doubt that in these 
and like cases, it would be the duty of the 
court to refuse -to restore the property to the 
claimant, but to keep it to enable the govern- 
ment to proceed against it, in the first in- 
stance for the forfeiture, and in the second, 
to enable the real and true owner to recover 
his property? Or suppose the claimant be the 
master of the ship, and as such the bailee, 
and it should appear, that he had voluntarily 
cast his ship away, or had bored or burnt her, 
or run away with her, or had embezzled a 
part of thecargo.orhad colluded with salvors, 
or had become insane, or had fallen into such 
beastly habits of drunkomess, as to render 
him an unsafe guardian of the property, or, 
into such habits of brutal and imgovemable 
passion as to render it unsafe for the crew 
to perform the voyage with him— can there be 
any doubt that in these, and the like cases, it 
would be the duty of the court to withhold 
from him the possession of the property and 
preserve it for the owner? I have no doubt 
that such would be the duty of the court 
In these cases, no question of jmrisdiction is 
involved, for tiie property is subjected to its 
jurisdiction by the libellant's suit, and its 
jurisfliction does not end with the suit, for we 
have seen, that it requires an order to restore 
or deliver the property to the claimant But 
the question is one of right between a false 
claimant in court, and the true owner not 
in com't, in the first instances, and in the 
second instance between an untrustworthy 
master or bailee in court, and the betrayed 
and injured real absent owner. In the case 
of the British brig Isabel [Case No. 7,098], 
decided in this court in 1840, and in the case 

of decided in 18-, the court withheld 

the property from the master on the ground 
of a voluntary stranding,^ 

In refusing to redeliver the ship and cargo, 
or their proceeds, to the master on accoxmt 
of his unfitness to receive them, the court 
does not act upon the notion of inflecting up' 
on him any penalty or punishment for mis- 

^The title of this case cited in blank cannot 
now be supplied. 



conduct but upon the idea of preserving the 
property for the real owner, and his conduct 
is no farther a proper subject of investiga- 
tion, than to enable the court to determine- 
whether he will probably prove a safe keeper 
of the property and account for it, to the- 
owners in case it should be delivered to him. 
The presumption of the law is in his favor, 
and it requii-es proof to overcome this pre- 
sumption. In determining upon the sufli- 
cency of the proof, it is to be considei'ed, 
that not every act of misconduct or omission, 
of duty by the master will authorize the con- 
clusion, that he will prove so faithless to his- 
trust in the future, as to endanger the safe- 
ty of the property if recommitted to his 
keeping. But it is to be borne in mind, that 
he has been appointed by the owners of the- 
ship and they are responsible to the ownei's- 
of the cargo for his conduct, and, xmless the- 
court should be of the opinion, upon a full 
consideration of all the facts, that the own- 
ers would themselves, if on the spot, and in 
possession of a knowledge of the facts, and 
uninsured, unhesitatingly remove the master^ 
upon the idea, that the property would be un- 
safe in his hands, the court ought not to with- 
hold the possession of the property from him. 
But, if the court should be of the opinion, 
that the owners, if present, would, with the- 
evidence before them, remove the master^ 
on the idea of the insecurity of the property 
in his hands, and the court should, neverthe- 
less restore the property to him, and thereby 
enable him to destroy, embezzle or run away 
with it it would, in my judgment, be guilty 
of a plain and manifest dereliction of duty. 
See the case of La Jeune Eugenie [Case No. 
15,551]. 

To try this case now by the rule above laid 
down, the amicus curiae alleges that the- 
master "caused the bark to go ashore, and be- 
east away." The charge is vague and gen- 
eral, but it was evidently intended to convey 
the idea, that he voluntarily cast her away. 
If this charge were made good by the proof 
it woidd clearly be the duty of the court 
to withhold from the master the vessel and 
cargo, because it would be a fact from which 
the court would infer a probability that the 
property would be insecure in the hands of 
the master, and that the o\\Tiers, if uninsured 
and present, would, on tlie same ground, re- 
move him. But I think the charge is not 
proved. It seems to have been based upon 
the unexplained circumstances, that the shii). 
was seen beating to windward inside and on 
the line of the reef, for some three or four 
hours, in the daytime, that the wreckers of- 
fered to pilot the bark out, but the master 
declined tJieir services; and when he got 
aground, he declined the offered assistance- 
of the government steamer Corwin, and ac- 
cepted the assistance of the wreckers. These 
circumstances, imexplained, would, in my 
judgment, be sufficient to overcome the pre- 
sumption of the captain's innocence and to- 
establish the charge against him. But th& 
the testimony of the mate, three of the men. 



BYRON (Case No. 2,275) 



[4 Fed. Gas. page 958] 



and one of the wreckers so explains these 
<;ircumstances as to make them consistent 
with his innoeeace. The mate says, that he 
had the deck during the morning watch, from 
four to eight, tlie captain being below, that 
soon after daylight he discoyered the Flor- 
ida land and saw a large ship at anchor and 
several T\Tecking vessels, but did not think 
the reef was so near, did not know much 
about it, thought he would finisli washing 
down the decks, and then call the captain 
and all hands to tack ship. Called the cap- 
tain who came on deck detween six and sev- 
en o'clock, and after damning the witness a 
little for letting the ship stand in so dose to 
land, he ordered the ship to be put about. 
In attempting to tack, the ship misstayed, 
filled away again, and attempted to tack a 
second time, when she misstayed a second 
time, filled away again and found the bai-k 
to be inside the line of the reef. Thinks the 
bark misstayed on account of the lightness 
of the wind, it being about a three knot 
breeze; had misstayed before during the voy- 
age; got on more sail and the breeze fresh- 
<ening the ship now went about. About this 
time several wreckers came aboard and re- 
mained a few minutes and left. The captain 
said after they had gone, that they wanted 
to pilot him, but he said he would have noth- 
ing to do with them, that he could pilot the 
vessel out the same way she came in. After 
making anotlier tack the captain went aloft 
and directed a boy to hold the coloiu-s in the 
rigging as a signal for a pilot, but in a little 
while, said "No; he would not have a pilot, 
that he could see a channel out a little to 
the windward." In answer to the signal 
one of the wreckers came on board, but the 
captain did not employ him. While on the 
outward tack and running about six or seven 
knots, the captain standing at the time on 
the house, the bark sti-uck upon the point of 
a shoal and stopped, between eleven and 
twelve o'clock, having run some two feet out 
of water. John Taylor, one of the crew, says 
that the bark in the morning between six 
and seven o'clock misstayed two or three 
times. Robert Arnold, another of the crew, 
says she misstayed three times. Albui-y, 
■one of the wreckers, says that he saw the 
bark in the morning outside of the reef about 
three miles to the leeward of the place where 
his vessel lay. Saw her misstay either two 
or three times and come inside of the reef. 
He ran down to him in company with other 
wreckers, went aboard and offered to pilot 
the bark out. The captain declined his of- 
fer, and he, and the otlier wreckers, left 
Afterwards saw a signal in the rigging and 
he boarded the bark a second time, ^''he 
captain declined his services. 

Tliere is some conflict in the testimony in 
relation to the bearings of the ship, at the 
time she struck, and while she lay aground. 
Lieutenant Craven, of the United States 
steamer Corwin, first noticed the bark about 
-eleven o'clock in the morning about six miles 



off to leeward, the steamer, at the time, run- 
ning down inside, and thought, that the bark 
was close to the reef, but outside, but as he 
neared her, saw that she was inside. Was 
looking at her a little before, and as he 
thinks, at the time she struck. Thinks, that 
she struck in stays; head to wind or nearly 
so— (The witnesses all agree that the wind 
was N. E. or N. E. by E.) The Corwin passed 
close imder the stern of Ihe bark, and Mr. 
Craven thinks she headed nearly N. B. Lieut. 
Renshaw, of the Corwin. was looking at the 
bark at the time she strudi; she was braced 
sharp up, but running. The pilot Johnson, 
says she was running at the time she struck, 
he thinks, about five knots. The mate and 
three of the crew say, that she was running 
between six and seven knots, when she 
struck; she struck heavy, making her trem- 
ble. That she came a little, about a point, 
to the wind when she struck and remained 
stationary. The mate says, that after the 
bark was fast aground he looked at her com- 
pass and says that she headed nearly east. 
She was out of the water between two and 
three feet. Sir. Randolph of the revenue 
cutter service was at the bark between three 
and four o'clock. He says, that she was 
out of the water at the bows between two 
and three feet, that the wind was N. E. and 
that the wind struck the bark about a point 
on the weather bow, making her head, about 
N. E. by E. He says too, that his vessel 
rode head to wind and that he had in 
his mind's eye, at the time of giving his tes- 
timony, tlie relative position of the vessels, 
and that the bark and his vessel lay nearly 
parallel. The wreckers say that the bark 
headed while on the shoal E. quarter S. The 
testimony on this point is no further material 
than as aiding to determine tlie question, 
whether the master, seeing this slioal, before 
hand had luffed up, in order to put his bark 
on it, for, it extended only about ten or fif- 
teen yards to leeward. I think the weight of 
the testimony is in favor of the idea, that 
the bark was running, at the time she struck, 
in a straight covurse, at the rate of about six 
or seven knots, and consequently, must have 
headed nearly east. The steamer Corwin 
passed close under the stern of the bark. 
Mr. Craven thinks she was afloat aft He 
hailed the captain and offered his assistance 
to jerk the baric off. He received for answer 
from the captain "No; I will get off myself 
during the night." He thinks the steamer 
could have hauled her off. He then sent 
Mr. Renshaw on board who offered the as- 
sistance of the steamer to jerk her off. The 
captain answered Mr. Renshaw, "No; I have 
run up two feet and I don't think you can 
do anything for me. I think I can get off 
myself." He had been starting molasses 
casks on deck and Mr. Renshaw inferred 
from what the captain said and his staving 
the molasses, that he thought he would need 
to be lightened before she could be haoiled 
off. Mr. Renshaw says the bark had run 
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up at the bow two feet out of water. He 
thought at the time the steamer could puU 
the bark off. Mr. Randolph was at the bark 
about three hours later. He thinks the 
steamer could not have pulled her off, at the 
time he arrived, without lightening. After 
the captain had employed the ^vreckers to 
lighten and get the bark off, it does not ap- 
pear, that he gave much attention to the mat- 
ter, or exerted himself to save the property. 
On the contrary he seems to have left them 
to do as they please. This is a fact to be 
•considered in connection with the others in 
-deciding the question whether this bark was 
voluntarily stranded or not. 

All the facts duly considered, I am of opin- 
ion, that they do not prove a voluntary 
stranding, and although it does appear, as 
will bo seen more fully in a subsequent part 
of this opinion, that the captain failed very 
much in duty in not giving a better atten- 
tion to the lightening and heaving the bark 
off by the wreckers, yet, this neglect of duty, 
taken in addition to the other facts, and cir- 
■cumstances already detailed, do not prove 
a voluntary stranding, nor make it probable, 
that he will not safely navigate his vessel 
to its port of destination if restored to him, 
nor bring the case within the rule of law, 
I have laid down. The bark and cai*go will, 
therefore, be restored to him. 

In relation to the question of salvage lit- 
tle need be said. The shoal on which the 
bark struck is called the "Triangle Shoal." 
It could be seen from the decks of the vessel 
and Is described by the witnesses as being 
about three hundred yards in eircunjference, 
and having from five to ten feet of water on 
it. It extended towards the northeast or the 
windward of the bark, about two hundred 
yards towards the southwest, it ran into a 
narrow point measuring about fifteen or 
twenty yards across directly ahead of the 
bark, and extended past the bows of the 
bark to the leeward about fifteen or twenty 
yards. The bark was aground on this point, 
heading, as the wreckers state, and as I 
think is true, east a quarter south. They 
carried out an anchor, according to their 
own account in an east by south direction 
and planted it in the gi-eatest depth of water 
to be found, and as they say "in the only 
way in which the vessel could come off," and 
then heaved taut. Mr. Albm-y, the prin- 
cipal wrecker, says, the anchor was carried 
out nearly ahead, but on the lee or starboard 
bow. This agrees with the libel. Taylor, a 
seaman belonging to the bark, says "the 
anchor led from the port bow over the chock 
about a point on the larboard bow. Petei's, 
another seaman, says, the hawser went out 
over the larboard bow and led to the an- 
chor planted off the larboard bow. Mr. Mor- 
ris, the mate, says, that the hawser ran 
through the ship's chock on the larboard 
bow nearly ahead, lilr, Randolph says it 
ran about a point on the larboard bow. I 
think the anchor was planted nearly a point 



on the larboard bow. The diagram will 
show the position of the vessel and anchor. 




R represents the anchor as testified to by 
Randolph, Taylor, and Peters. W, as alleged 
by the wreckers. Now, this bark ran ashore 
bow on, and the bow was two feet out of 
water. She was aground from the bow to 
aft the mainmast. Whether she was at any 
time agroimd abaft the mainmast is left in 
doubt by the conflicting testimony. Is there 
any possible room for doubt, as to what the 
effect of the anchor carried out by the wreck- 
ers and -planted nearly ahead' where they 
and the mate say it was, or at a point on 
the larboard bow, where Mr. Randolph, Tay- 
lor, and Peters say it was, must be upon 
the vessel, when heaved upon? It could 
have no other effect than to keep her on the 
reef, and heave her fm-ther on as she was 
lightened, and thereby prolong and increase 
the danger to the vessel. Accordingly the 
mate teUs us, that after the wreckei-s had 
lightened the vessel and she began to lift, 
they heaved her ahead a little, perhaps 
half the ship's length, and then, eased away 
on the hawser, set the jib and foretopmast 
staysail and she went off sideways to lee- 
ward. The anchor ought to have been car- 
ried out astern, and this must have been so 
palpably dear to the wreckers at the time 
(for they say they could see the shoal) that 
there is no possible way of accoimting for 
their cariying it out ahead, but by suppos- 
ing that tiiey desired to keep this vessel on 
the reef, and by lightening her to a consid- 
erable extent, and more than was necessary, 
make out an artificial and fabricated case, 
of meritorious salvage services, and impose 
it upon the court as genuine, with a view to 
a larger compensation than they thought the 
ti'ue state of the case would warrant This 
conduct was a fraud, upon the owners of this 
property which they hoped so to conceal as 
to escape detection in this com-t. The mas- 
ter of the bark either connived at their con- 
duct, or was grossly inattentive to, and neg- 
lectful of his duty. But, with his conduct, 
on this point, the court has nothing to do. 
Had theu' conduct proceeded from ignorance 
or want of skill, they might be compensated, 
by a diminished rate of salvage, fot the ser- 
vices really rendered. But their conduct can-, 
not be accounted for on this ground. 

Believing, therefore, as I am sorry to say, 
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I do, that tlieir design, in placing the anchor 
where they did, was such as I have men- 
tioned, and dishonest and fraudulent, their 
entire salvage must he forfeited. The costs 
are in the discretion of the court. The 
wreckers have rendered real and valuable 
service, for I think the bark could not have 
been got off without their assistance, or a 
sacrifice of a considerable part of the cargo. 
The master, who represents the owners, has 
been at fault as well as they. These cir- 
cumstances make it just, that the costs 
should be paid by the bark and cargo. It is 
therefore ordered, adjudged and decreed that 
the salvage of the libellants for their services 
rendered to the bark Byron and cargo while 
ashore on the Florida reef be forfeited, on 
account of their having carried out an an- 
chor ahead of the bark, with a fraudulent 
view of holding her on the reef, until they 
had time to lighten her more than was nec- 
essary, and, in this manner fraudulently 
magnify their services into greater impor- 
tance than they were entitled to, with a 



view to a larger compensation than the true 
situation of the vessel and their fair and 
necessary services would warrant, whereas, 
they ought to have carried the anchor out 
astern, as must have been evident, and plain 
to be seen by them, at the time. That the 
concm-rence of the master in carrying it out 
ahead instead of astern is no justification of 
the wreckers, for their good conduct and 
good faith are due to the owners of the prop- 
erty as well as to the master. For this 
cause it is ordered that their salvage be for- 
feited and their libel be dismissed. That the 
costs and expenses of this suit be charged to 
the bark and cargo, and that after ascer- 
taining the same and the charges incurred 
upon the property in this port, and the pay- 
ment thereof, the marshal restore said bark 
and cargo to the master thereof, for and on 
account of whom it may concern. 



BYZANTIUM, The (CARTER v.). See Case 
No. 2,473. 



C. 



Case No. 2,376. 

The CABARGA. 

[3 Blatchf. 75;^ 29 Hunt, Mer. iVIag. 716.] 

Circuit Court, S. D. New York. Oct.>ll, 1853.* 

Maritime Liex fok Bkeaoh of Contract — Ma- 
terials AND Supplies. 
An action in rem cannot be maintained against 
a vessel to recover damages for the breach of a 
contract to furnish her with materials or sup- 
plies, where the breach arises out of the mas- 
ter's refusal to accept them. 
[Followed in James Dalzell's Son & Co. v. The 
Daniel Kaine, 31 Fed. 748. Cited in The 
James H. Prentice, 36 Fed. 781; The Vigi- 
lancia, 58 Fed. 700; The Prince Leopold, 9 
Fed. 333.] 

[Appeal from the district com:t of the 
United States for the southern district of 
New York.] 

In admiralty. This was a libel in rem, 
filed in the district court [by Chandler L. 
IngersoU], against the barque Carbarga, to 
recover the value of two boats built for 
that vessel by the libellant at his ship-yard 
in New York, on. the order of her master. 
After the boats were built, the master re- 
fused to accept them, on the ground that 
they were not built according to agreement, 
and were defective in construction and mate- 
rials. After the refusal to accept, the boats 
were sold by the libellant at a price less than 
that stipulated for in the master's order, 
and this suit was brought for the difference. 

* [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 

* [Reversmg Case No. 7,038.] 



The court below decreed in favor of the libel- 
lant. [IngersoU v. The Carbarga, Case No. 
7,038.] The claimants appealed to this court. 

William J. Haskett and George F. Betts, 
for libeUant. 

Erastus C. Benedict and Charles L. Bene- 
dict, for claimants. 

NELSON, Circuit Justice. A great deal of 
evidence has been taken in this case upon 
the question as to whether the boats were 
built in a workmanlike manner, and with 
suitable materials; and, also, as to whether 
they were accepted by the master, or by 
those acting in his behalf. The proof is 
very conflicting upon the first question, but 
upon the second it is quite clear in favor of 
the claimants; and, this being so, I shall 
not enter into the question whether they 
were built according to the contract, for, in 
my judgment, assuming that they were, the 
libellant has not made out a case in which 
the vessel is chargeable for the price of them. 

This is an attempt to push the doctrine 
of the lien upon a vessel in behalf of material 
men, and of persons furnishing supplies by 
the order of her master, beyond any case 
or principle of the maritime law that has 
come under my notice; namely, to make her 
chargeable, not for necessary materials and 
supplies fmrnished, but for damages arising 
out of the breach of a contract to furnish 
them, the breach being the master's refusal 
to accept them. I think it will be found, 
on looking into the origin and foundation of 
this rule in the maritime code, that the rea- 
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sons and policy upon "whicli it rests, are 
applicable only to cases where the materials 
and supplies have been actually furnished to 
the ship— in other Tvords, where the material 
man or shipchandler has parted with the 
materials and stores, and the ship has re- 
ceived the benefit of them— and that in 
those cases only the lien attaches. In the 
case of materials and repairs, the articles 
furnished enter into and give value to the 
ship itself; and, in the case of stores, they 
are necessary to enable her to earn her 
freight. Both are essential to fit her for 
entering upon and completing her voyage; 
and hence the propriety and justice of charg- 
ing the ship with the expense of the articles 
furnished or the worlc done. The origin and 
foundation of the rule that gives to material 
men and persons who fit out a ship, or who 
lend money to the master for the purpose, a 
privilege or right of payment over other cred- 
itors upon the value of the ship, is fully 
examined by Sir John NichoU, in the case of 
The Neptune, 3 Hagg. Adm. 129, and in 
Abb. Shipp. pt 2, c. 3, §§ 1-4. 

I had occasion to consider this question 
incidentally in the case of The Pacific [Case 
No. 10,643], and expressed the opinion there 
which I have now stated a little more at 
large. The libellant is not without a rem- 
edy, as the master is personally liable for any 
damages he may have sustained from the 
breach of the contract, as is also the owner, 
if the master was acting within the scope of 
his authority. 

The decree must be reversed, with costs. 



Case Wo. 2,277. 

The GABOT. 

[1 Abb. Adm. 150.] ^ 

District Court, S. D. New Yorlc. Feb. Term, 
1848. 

BOTTOSIRY — SUBROGATIOS — SEAMEN'S WaGES — 

When Payable— Payment in Foreign Money 
—Priority— Unnecessary Suit— Costs. 

1. A bottomry creditor may, by payment of 
the seamen's wages, entitle himself to a nova- 
tion in their place for recovery of their demands 
against the vessel. But he has no right to ex- 
act of them a formal assignment of their wages, 
nor the payment of his proctor's fees; nor, on 
an offer to satisfy their wages, can he require 
them to defer the prosecution of their demands 
until he chooses to institute a suit on the bot- 
tomry. 

[Cited in The Tangier, Case No. 13,744; 

Hooper v. Hobinson, 9S TJ. S. 539; The 

Sarah X Weed, Case No. 12,350; The 3. C. 

"Williams, 15 Fed. 560.] 
[See The Virgin v. Vyfhius, 8 Pet. (33 U. S.) 

538.] 

2. On the discharge of a seaman, his wages 
become immediately payable; and the act of 
congress of July 20, 1790, does not compel sea- 
men discharged from their ship to wait until 
the expiration of ten days after the discharge 
of the cargo before bringing a suit. 

[See The David Faust. Case No. 3,595; The 
Cypress, Id. 3,530; The William Jarvis, Id. 

* [Reported by Abbott Brothers.] 
^FliD.OAS, — 61 



17,697; The Columbia, Id. 3,034; The Frank 
C. Barker, 19 Fed. 332.] 

3. It is inequitable for a seaman, knowing 
that the papers are ready for the immediate 
commencement of a suit by his shipmates for 
the recovery of wages earned on the same voy- 
age, — or by a bottomry holder, — who sues also 
for a portion of the wages of the voyage, pre- 
viously paid by him, to endeavor to supplant 
such action, by urging out, in his individual 
name, process in advance of it, so as to subject 
the ship or her proceeds to needless expenses- 

4. Costs will not be allowed the seaman in 
such case, nor to others who unite in the pro- 
ceeding instead of joining in the prior suit irt 
progress. 

[See Reed v. Hussey, Case No. 11,646.] 

5. When payment of wages is made to an 
American seaman at a foreign port, in foreign 
coin, on the sale of the ship, the breaking up 
of the voyage or the discharge of the seaman 
by the master, such coin is to be valued at its 
rate in the home port, under the laws of the 
United States; but foreign coin is to be estimat- 
ed at its value at the place of payment, if the 
payment is a voluntary advance on the part of 
the master, made with the assent of the seaman. 

In admiralty. This was a libel in rem, filed 
originally by Charles H. Sanborn, against the 
ship Cabot, to recover wages. The libellant 
was one of the crew of the ship Cabot, and 
had earned wages in the course of his em- 
ployment on board her. The ship arrived at 
the port of New York from a circuitous voy- 
age to ports in Europe and back, on Decem- 
ber 28, 1847. No owner, nor any agent of 
an owner, appeared to take charge of the 
ship, or to pay her custom-house charges or 
other bills, and the master had no funds to 
meet them, or to pay the wages of the crew. 
The crew were discharged from the ship up- 
on her arrival on the 2Sth. On January 4, 
184S, the crew were notified to appear on 
board thfr ship, in order to settle their ac- 
counts, and assign them to the holders of a 
bottomry bond on the ship. Nearly the- 
whole crew attended at that time, and the- 
parties concerned in this action were present 
among them. The accoimts of the crew were 
made out and presented to them, and they 
agreed to the correctness of such accounts, 
and,— except one of the libellants in this suit, 
who admitted the correctness of the account, 
but refused to sign any papers,— they signed 
their names to the estimate of wages as then 
made up and stated on board. The crew 
were then directed to appear the next morn- 
ing at the office of Mr. Sturtevant, the proc- 
tor of the bottomry creditor, they being in- 
formed that a libel would be prepared at 
that time and place, to be filed in their names, 
against the ship for the indemnity of the bot- 
tomry creditor, and that on verifying the li- 
bel and assigning their claims of wages to 
the bottomry creditor, then- wages would be 
paid in full. To this all the crew present 
assented. On the same afternoon, the proc- 
tor of the bottomry creditor paid off the wa- 
ges of three of the crew, and on the next day, 
pursuant to the arrangement, he paid off in 
full the wages of those who assigned their 
demands as agreed. The libellant Sanborn 
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called that day (the oth of January) to see 
the paper he had signed, and asked for pay- 
ment of his wages. The proctor refused to 
pay him unless he assigned his claim for 
wages to the bottomry creditor, as agi'eed 
upon; and, as Sanborn alleged, unless he al- 
so paid to him (the proctor) ?10 for his fees 
in the transaction. This was denied by the 
testimony of the proctor, and the evidence 
was strongly conflicting between the parties, 
on the hearing, whether the proctor exacted 
a $10 fee from each seaman as a condition of 
paying their wages. The llbellant Sanborn 
refused to assign Ms claim or to pay the fee 
claimed; and on the same day he employed 
another proctor to prosecute his demand. A 
summons was obtained from a commissioner 
in his behalf, and was duly served on board 
the ship on the same day; and no one ap- 
peai-ing on its return to show cause against 
its prayer, a certificate was given by the 
commissioner that there was sufficient cause 
of complaint whereon to found admiralty 
process against the ship, and thereupon, on 
the 6th, a libel was filed in the name of San- 
born, and an attachment issued against the 
ship, upon which she was arrested. Befoi-e 
the attachment was issued, the proctor of the 
bottomry creditor, being apprised of the pro- 
ceedings on foot, by the libellant, offered to 
pay him his wages in full if he would witli- 
draw his suit This offer the libellant re- 
fused to accept, unless his costs were also 
paid. The proctor refused to pay those costs, 
and no ai-rangement was effected between 
them. On January 6th, four other members 
of the crew. Chambers, Thompson, Smith, 
and McVickar, filed each his separate libel in 
personam against the master of the vessel, 
for their respective wages earned on the voy- 
age, and prociu'ed warrants of arrest to be 
issued thereon, returnable on the 11th of Jan- 
uary. On the 7th, the warrants were filed, 
with the marshal's return indorsed, "that the 
respondent was not found," and on the same 
day those libellauts filed their joint petitions, 
and obtained an ex parte order of the court, 
making them co-libellants with Sanborn in 
this action. On the same day another libel 
was filed against the ship in the names of 
others of the crew, and process of attach- 
ment was taken out and served upon her. 
The last two actions were instituted by the 
same proctor who commenced that of San- 
born. On the night of January 4th, a libel 
was prepared by Mr. Sturtevant, the proctor 
of the bottomry creditor, in the names of all 
the crew, against the ship for the recovery of 
their wages. This libel, pursuant to the ar- 
rangement made on that day with the crew, 
was the next day signed by nine of them, 
and the names of the parties prosecuting in 
this suit, and the allegations applicable to 
their demands were stricken out of it. On 
the 6th, a summons was taken out in favor 
of those nine libellants, founded upon the al- 
legations of the libel so altered, and a cer- 
tificate was given on the 7th by a commis- 
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eioner, for process against the ship, and she 
was aiTested thereon on the same day. 

The matter was brought to hearing before 
the court on the pleadings and proofs in 
these various actions. The claimant, in his 
defence to this action, relied upon the circum- 
stances under which the action had been in- 
stituted by Sanborn as above stated;— and he 
also claimed to charge various libellants with 
paj^ments made them in foreign ports during 
the voyage, on account of their wages; which 
payments were made in French five-franc 
pieces, at the rate of one dollar each, and al- 
so with payments of hospital money made on 
their account. The action of the bottomry 
creditor had been carried to a final decree on 
the 8th of February; a venditioni exponas 
was issued thereon, upon which the ship was 
sold, and her proceeds, $4,300, were paid in- 
to com-t on the 11th of February, subject to 
the rights of all the litigant parties. The final 
decree in this cause, the one brought by San- 
born and others, was rendered on the 11th of 
February, three days subsequently to that in 
the bottomry suit, and the demands of the 
seamen who had filed their separate libol 
against the ship, were satisfied out of the 
proceeds in com-t on the 14th of February. 

William Jay Haskett, for libellant. 
Luther B. Marsh, for claimant. 

BBTTS, Disti-ict Judge. The bottomry 
creditor had no authority in law to exact 
from the seamen a formal assignment of 
their claims for wages as a condition to th-» 
payment thereof. If he satisfied those claim?. 
In good faith, for the protection of his de- 
mand on the interest of the ship-owner, the 
court might recognize in his behalf a nova- 
tion pro tanto to those claims, and, upon the 
final decree, secure to him a reimbm-sement 
of such advance, as equitably united or com- 
pounded with his lien debt But he had no 
right to compel the seamen to put them 
selves or their demands under his control, 
or to coerce from them the payment of his 
proctor's fees, or to require them to defer 
the prosecution of their demands until he 
chose to institute a suit upon his bottomry 
secm'ity. His extreme privilege would be 
to pay off the wages, and prevent the fund 
being diminished by costs to the seamen, for 
the recovery of wages alone, and in that man- 
ner to become permitted to tack their lien on 
the ship to his own, and sue for both in his 
own name and right, and bm-dened with but 
a single bill of costs. This was the legal re- 
lation of the bottomry holder to the crew. 

The objection that the suit by the seamen 
was prematm'ely commenced, cannot be sus- 
tained. The action is under section 6 of the 
act of July 20, 1790 (1 Stat. 131), which 
prescribes that if the wages of any seaman 
are not paid within ten days after the dis- 
charge of tlie cargo at the last port of de- 
livery, the master may be summoned to show 
cause why a process in rem should not issue; 
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and if cause is not shown, process in rem 
slaall issue accordingly in the manner pre- 
scribed by the act It is true that ten days 
had not expired after the termination of the 
voyage when the proceedings of the libel- 
lants were taken. But the crew were all 
discharged by the master of the ship on her 
arrival here on the 28th of December, and 
their wages thus became due and payable 
immediately. In such case the statute does 
mot compel seamen to wait ten days before 
bringing suit for their wages. Such dis- 
charge from the ship terminates all connec- 
tion of the seamen with the voyage, or with 
the imlading of the ship, and they are there- 
by remitted to their right of action by the 
law maritime. See The Cypress [Case No. 
3,5303. 

But section 6 of the act of 1790 requires 
that in all suits imder the act by seamen 
against a vessel for wages, "all the seamen 
or mariners having cause of complaint of 
the like kind against the same ship or vessel, 
shall be joined as complainants;" and, there- 
fore, after proceedings are on foot in behalf 
of a part of the crew for the recoveiy of 
wages on the common voyage, it is not com- 
petent for others of the same crew to insti- 
tute separate actions on their individual de- 
mands therefor. The ship is to be burdened 
with no more than the expenses of one prose- 
cution, and those of the crew not named in 
iihe proceeding must cause themselves to be 
connected with the first action instituted, 
and the com't will regulate and distribute the 
josts between co-complainants in such pro- 
ceedings, as may be equitable. It was ir- 
regular and against the equity of the statute, 
for the libellant Sanborn, after he was aware 
that a suit for wages for the voyage was in 
preparation to be Immediately commenced by 
others of the crew, to attempt to supplant 
their action, and to place the business in the 
lands of his proctor alone, by getting his 
process on foot a few hours in advance of 
theirs; and as such proceeding was imneces- 
sary and in his own wrong, it must be at his 
individual expense. He was also apprised 
that a fund was ready for the satisfaction 
of his wages; and after such notice, the com- 
mencement of a suit against the vessel by 
him singly must be deemed needless and 
vindictive, unless clear proof is given that it 
was indispensable to the protection of his 
interests, or that he had given previous no- 
tice that he would not await the proceedings 
of his shipmates. These steps might have 
given him color of claim to costs; but then 
he would acquire it only in case of unrea- 
sonable delay on the part of the others to 
prosecute their action. 

The co-libellants of Sanborn, made such 
upon their own petition, after both suits 
were commenced against the ship, have no 
■equity to costs. Not only were they equally 
bound with Sanborn to unite in the suit in- 
stituted and then in progress, in the name 
of others of the crew, or at least to have 



made a demand of payment out of the funds 
in the hands of Mr. Sturtevant, but their 
proceeding was manifestly vindictive, and 
with intent to create costs and to oppress 
the master and owners. They employed the 
same proctor to commence individual actions 
in personam against the master, and filed 
their several libels, and sued out process 
therein, and before the return day irregularly 
caused returns to be made by the marshal 
that the defendant could not be found, and 
thereupon procured themselves to be asso- 
ciated with Sanborn in the action against 
the vessel. 

As the decree to be made in the cause will 
provide for payment of the balance of wages 
actually due to the libellants in this cause, 
though without costs, it is necessary to ad- 
vert to the counter-claim or charges against 
those wages set up by the claimant. 

The libeUants received payments on ac- 
count of their wages, while the ship was in 
foreign ports, which were made to them in 
five-franc pieces, each being reckoned as a 
doUar; and they insist that they should be 
charged with these pieces only at the valua- 
tion of ninety-three cents each, that being 
their value in the United States, by the act 
of June 25, 1834 (4 Stat. 6S1). The libeUants 
had a right to receive their wages in Ameri- 
can coin or its equivalent, whether paid them 
abroad or at home, if the master was bound 
by contract or act of congress to make the 
payment at the time,— the shipping contract 
being in that currency. It was stipulated 
by the articles that the crew should not be 
entitled to their wages, or to any part there- 
of, imtil the arrival of the vessel at her last 
port of discharge, and the delivery of her 
cargo. That was to be in an American port 
Payments made to the libellants during the 
voyage would therefore be chargeable to 
them at the value of United States currency 
there, the mutual act of the pax-ties being 
tantamount to an assent to make and receive 
payment abroad. 

The five-franc pieces paid the libellants 
abroad, are accordingly to be credited to the 
ship, in making up their accounts, at the 
relative value of that coin to the American 
silver dollar, at the time and place where it 
was received by the seamen. That is, the 
crew were entitled to so much local currency 
as would procmre at the place the American 
currency due them. 

In respect to the claim for hospital moneys 
paid by the ship, whatever the sum may be, 
nothing can be charged the libellants there- 
for, beyond the amount fixed by law at the 
time of the payment This is a compulsory 
tax charged upon them by positive law. 
Any sums paid by the master or owners 
exceeding that amount, must be his or their 
loss. 

The decree win be that the libel be dis- 
missed, but without costs. For the claim- 
ant not having made tender of wages to the 
libellants or paid them into court, and hav- 
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ing unnecessarily defended tlie action by 
answer and claim, when the interposition of 
the court to stay the suit of the libellants, 
and to compel them to await the decree in 
that already in course of prosecution in be- 
half of their shipmates, could have been had 
on motion or petition, no costs can be award- 
ed in their favor. 

The action brought by the libellants will 
be regarded as tantamount to a petition 
upon the fund brought into court by the 
other two actions pending eoncuiTently with 
this against the ship, 

A reference to a commissioner is ordered 
to ascertain the balance of wages due to 
the libellants respectively, upon the princi- 
ples before declared, with interest thereon 
from December 28, 1847; (unless the amount 
can be settled by agreement;) and on the 
coming in and confirmation of the report, 
a decree may be entered for the payment of 
the amounts reported due, out of the pro- 
ceeds of the vessel in comrL 



CABOT, The (McDONALD v.). See Case No. 
8,7o9, 



Case ]Sro. S,278. 

Ex parte CABRERA. 

[1 Wash. C. C. 232.] ^ 

Circuit Court, D. Pennsylvania. April Term, 
1805. 

Jurisdiction of the CiBcaiT Court — Privilege 
OF Foreign Minister— REMEnr fob Violation. 

1. A secretary, attached to the Spanish lega- 
tion, is entitled to the protection of the laws 
of nations, against any civil or criminal prosecu- 
tion: but, the circuit court cannot discharge 
him from criminal process, issued under the au- 
thority of the state of Pennsylvania. 

[Cited in Re Barry, 42 Fed, 125; The Celes- 
tiue. Case No. 2,541; Ex parte Burrus, 136 
U. S. 613, 10 Sup. Ct, 850.] 

[See note at end of case.] 

2. The courts of the United States, and the 
justices thereof, are only authorized to issue 
writs of habeas corpus to prisoners in jail, un- 
der, or by colour of the authority of the United 
States; or committed by some court of the Unit- 
ed States; or required to testify, in a cause de- 
pending in a court of the United States. 

[Cited in U. S. v. French. Case No. 15,165.] 
[See note at end of case.] 

3. The jurisdiction of the courts of the Unit- 
ed States, is limited; and. the inferior coui-ts can 
exercise it, only in cases in which it is conferred 
by an act of congi-ess. 

[Cited in U. S. v. Drennen, Case No. 14,992; 
U. S. V. New Bedford Bridge, Id. 15,867; 
Harrison v.Hadley,Id. 6,137; Electoral Col- 
lege Case, Id. 4,336; Re Cilley, 58 Fed. 978.] 

4. The laws of the United estates, which pun- 
ish those who violate the privileges of a foreign 
minister, are equally obligatory on the state 
courts, as upon those of the United States; and 
it is equally the duty of each, to quash proceed- 
ings against any one having such privileges. 

^ [Originally published from the MSS, of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United S*^ates. under the 
supervision of Richard Peters, Jr., Esq.] 



5. The injured party may seek his redress, in 
either court, against the aggressor; or, he may 
prosecute, under the 26th section of the law. 

6. The circuit court cannot quash proceedings 
against a public minister, depending in a state 
court; nor can the court in any way interfere 
with the jurisdiction of the courts of a state. 

[Cited in The Celestine, Case No. 2,541; Re 
Baxter, Id. 1,118.] 

Don Joseph de Cabrera, was brought up 
on a habeas corpus, ad subjiciendum award- 
ed, some days ago, directed to the keeper of 
the debtors' apartment of the jail of the city 
and county of Philadelphia. The writ was. 
awarded upon the aflidavit of the party,, 
stating, that he was, at the time of his com- 
mitment, in the character of secretary, at- 
tached to the Spanish legation; and had 
been committed, by a warrant from the gov- 
ernor of this state, on the ground of a mm- 
inal charge. The return to the habeas cor- 
pus, states; that the petitioner is detained in 
the custody of the jailor aforesaid, by virtue 
of a warrant from the governor of Pennsyl- 
vania, dated the 27th of August, 1804; "com- 
manding him to arrest the petitioner, Don 
Joseph de Cabrera, attached to the legation 
of Spain, near the United States; who is 
charged, on oath, with having presented to 
the Bank of Pennsylvania, certain counter- 
feit checks, drawn in the name of the Mar- 
quis de Casa Yrujo, minister of his most 
cathoUc majesty. By the law of nations,"^ 
continues the warrant, "he (the said Ca- 
brera,) is entitled to all the privileges of one 
in the train of the minister; and, therefore, 
he may not be amenable to our laws: yet^ 
he may be secured with the consent of the 
minister, till it shall be known whether his- 
sovereign will order him to Spain for trial, 
or to be delivered up to the justice of this 
state. You wiU, therefore, furnish him with 
a room in the debtor's apartment, and him 
safely keep, under the directions of the min- 
ister, until further orders." He was also de- 
tained by virtue of a warrant, bearing date 
the 7th September, 1804, issued by il. Hille- 
gas, one of the city aldermen, on the com- 
plaint of the cashier of the bank, that a 
forged check, in the name of the said min- 
ister, had been presented by a servant of the 
said Cabrera; "and it is stated, by Joseph 
B. M'Kean, that the Spanish minister has 
withdrawn, (at the request of the said Ca- 
brera,) the protection of the rights of em- 
bassy; and whereas said Cabrera is charged 
with having forged said checlc," the officer 
is commanded to apprehend said Cabrera, 
and to bring him before him, to answer the 
said complaint; and to be fm'ther dealt with, 
according to law. It appeared, that a bill 
of Indictment was found, in the mayor's 
comrt, against the petitioner, for this fox'gery; 
but, upon a representation of his character 
and privileges to the com*t, a nolle prosequi 
was entered. To prove the illegality of these 
proceedings, and the title of the petitioner 
to the immunities of the law of nations, he 
produced his commission from the court of 
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aiadrid, appointing him secretary, attaclied 
to the Spanish legation; a certificate from the 
Spanish minister, acknowledging him as ad- 
joint to the secretary of legation, appointed 
under the denomination of gentleman am- 
hassador, and entitled to the protection of 
the law of nations: also, a letter from the 
secretary of state, certifying, that he had 
heen received, and treated in that character, 
by the government of the United States. 

It was argued, on the part of the petitioner, 
by S, Irevy, and ifr. Heatly; that a secretary 
■of legation, appointed by his sovereign, is 
entitled, equally with the minister himself, 
to the protection of the law of nations; and, 
unlilce the private secretary of the minister, 
who is appointed by him, is not subject to 
his control; and cannot be deprived of his 
privileges, by .any act of the minister. Vatt. 
Law Nat bk. 4, c. Q, § 122. He cannot di- 
Test himself of his privileges, without the 
consent of his master. Id. c. 8, § 11; Marten's 
Law Nat 250. A minister cannot be prose- 
■cuted criminally, or civilly, for a breach of 
the municipal laws. 4 Inst 153; 1 Rob. 
Abr. 175. Moll. 139; 1 Com. Dig. tit "Am- 
bassador," L. B. To prove the power of 
this court to relieve; the constitution, the 
25th section of the law to punish crimes, 
and the 13th and 14th sections of the ju- 
dicial law, were relied on. 

PETERS, District Judge, gave a written 
opinion, in which he condemns the proceed- 
ings against the petitioner, as illegal and im- 
warrantable; but is of opinion, that we have 
not jm'isdiction to relieve in this way. 

WASHINGTON, Cu:cuit Justice (after stat- 
ing the case). The documents produced by 
the petitioner, fully establish, to my satis- 
faction; that previous to his arrest and 
commitment, under the warrants before men- 
tioned, his claim to the character of adjoint 
secretary of the Spanish legation, was weU 
founded; and there is no evidence before the 
com't that he has since been removed by 
his master. We must, therefore, consider 
him, as now entitied to that character. If 
so, it is not, and cannot be denied, but that 
he is under the protection of the law of na- 
tions; and is not amenable to the tribunals 
of this country, upon a civil or criminal 
charge. Whether the ground, stated in the 
governor's warrant, be sufficient or not, to 
authorize his detention, tmtU. the further or- 
der of the minister of his master be known, 
need not be decided; until we have first as- 
certained the power of this court to relieve 
him, or to pass an opinion on that' point 

The Question is not, whether congress 
might, within the terms of the constitution, 
have conferred this power on the courts of 
the United States, in cases of this nature; 
but, have they done it? For, it has been fre- 
quentiy decided, by the judges of the su- 
preme court of the United States, that the 
inferior courts can exercise jm'isdiction in 



those cases only, where it is conferred upon 
them by a law of congress. The reason of 
this is obvious. The only court, by name, 
whose jurisdiction is defined by the consti- 
tution, is the supreme court; and, therefore, 
congress has no power to restrain it in those 
cases where it is defined. But, the residuum 
of the judicial power is vested in such infe- 
rior courts, as congress may, from time to 
time, ordain and establish. Now, it follows, 
that when congress has established such in- 
ferior courts, it lies with that body, to par- 
cel out the judicial powers amongst them, in 
such manner, as may seem to them most 
proper. Accordingly, we find that certain 
tribunals, imder the denomination of circuit 
courts, are authorized to hear and determine 
a class of cases, particularly pointed out 
whilst other cases are assigned to courts, un- 
der a different name; sometimes exclusive 
of, and sometimes concurrent with the cir- 
cuit courts. The question then is, has this 
court jurisdiction of the present cause, by 
virtue of any law of congress, so as to dis- 
charge from confinement, any person, no 
matter what may be his character or privi- 
leges; committed by a warrant from the gov- 
ernor, or auy judicial magistrate, of this 
state? 

The counsel for the petitioner rely, for the 
estabUshment of our jurisdiction, upon the 
2oth section of the law, entitied, "An act for 
the punishment of certain crimes against the 
United States." It declares, that all pro- 
cess, sued but in any of the com'ts of the 
United States, or of any particular state, or 
by any judge or justice therein, respectively, 
against the person or effects of any public 
minister, or of his domestics, shall be deem- 
ed null and void; and the next section de- 
clares, that the person suing out the same, 
shall be punished, on conviction, with fine 
and imprisonment This law is not less ob» 
ligatory upon the state courts, and state 
judges, than upon those of the United States. 
If a public minister be sued in the latter 
cornrts, it will be the duty of those courts to 
quash the process, as altogether void, if he 
be sued in the former, that court is equally 
bound by the same law to give the same de- 
cision. The injured party may also have re- 
dress against the aggressor in either court, 
or may prosecute him tmder the 26th section 
of the law. 

But, where is the law which gives to the 
circuit com*ts, a right to quash a writ sued 
out from a state court, and there depending 
against a public minister? If the circuit 
court can do this, why may not the disti'ict 
court do it? For the claim of either is equal- 
ly warranted by the constitution. But tiie 
law, which must be omr guide, has given it 
to neither. It is one thing, to declare the 
process void; but, another to define the tri- 
bunal, which is to decide. The natijral tri- 
bunal is that, where the process Is depend- 
ing; or which has the superintending con- 
ti-ol over such com-ts. Either court, that is, 
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the federal circuit, or the state court; might 
entertain jurisdiction of a suit, brought to 
redress the injury, if the sum, residence of 
the party, and other circumstances, which 
respect the general jurisdiction of tiiese 
courts, respectively, be such as the law re- 
quires. But, I apprehend, that neither coiu-t 
can dictate to the other, the conduct it shaU 
pursue, or interfere in causes there depend- 
ing, unless properly brought before it, under 
the provisions of law. 

We come then to the remedy. The peti- 
tioner is detained by virtue of the two war- 
rants before mentioned. Can this com'ttake 
him, by force of a habeas corpus, from the 
custody of the law of this state, and set him 
at large? The 13th section of the judicial 
law, which was referr«d to, and relied upon, 
by the counsel for the petitioner, relates en- 
tirely to the jm-isdiction of the supreme court 
of the United States. The 14th section, 
which was also i-elied upon, is applicable to 
the question under consideration. It de- 
clares, that all the com-ts of the United 
States, as well as the justices thereof, shall 
have power to issue writs of habeas corpus, 
provided that such writs shall in no case ex- 
tend to prisoners in jail, unless where they 
are in custody under, or by colour of the au- 
thority of the United States, or are commit- 
ted for trial, before some court of the same, 
or are necessary to be brought in to testify. 
But, Don Joseph de Cabrera is a prisoner in 
jail, and is not in custody by authority, and 
was not committed for trial, before any 
court of the United States; neither is he 
wanted to testify in this court. The conse- 
quence is, that, by the express injunctions 
of the law, this writ of habeas corpus cannot 
extend to the present case. Whether it would 
have been wise in congress, to have vested 
in the national courts, the power of deciding, 
in some way or other, every national ques- 
tion, authorized by the constitution; is an- 
other point. I am one of those, I confess, 
who have always thought it would have 
been better, if the legislature of the Union, 
in alloting to the several courts the jurisdic- 
tion they were to exercise, had occupied the 
whole ground marked out by the constitu- 
tion; but, I am not one of those, who think 
it a commendable quality in a judge, to en- 
large, by construction, the sphere of his ju- 
risdiction: that of the federal courts is of a 
limited nature, and cannot be extended be- 
yond the grant. Whether the petitioner may, 
or ought to be relieved, in the courts of this 
state, it would be improper in me to say. It 
is clear, that, upon this motion, we cannot 
relieve him. 

The prisoner was remanded. 

[NOTE. The general law of nations and mu- 
nicipal laws exempt ministers from jurisdiction 
or control over their persons. U. S. v. Benner, 



Case No. 14,568. Servants of a minister are not 
liable for misdemeanors. U. S. v. Lafontaine, 
Id. 15,550. The secretary of a legation is like- 
wise protected. U. S. v. Jeffers, Id. 15.471. A 
nunister's house, equipage, etc., are entitled to 
the same protection as his person. U. S. v. 
Hand, Id. 15,297; U. S. v. Ortega, 11 Wheat. (24 
U. S.) 467. But this immunity may be forfeit- 
ed. U. S. V. Liddle, Case No. 15,598. 

[Concerning the right to habeas corpus, the 
judiciary act of 1789 provided that writs "shall 
in no case extend to prisoners in gaol, unless 
where they are in custody, under or by colour 
of the authority of the United States, or are 
committed for trial before some court of the 
same, or are necessary to be brought into court 
to testify." By the act of March 2, 1833 (4 
Stat. 634), the authority to grant writs of 
habeas corpus was extended to cases of prison- 
ers In jail, committed or confined on or by any 
authority or law, for any act done or omitted 
to be done in pursuance of a law of the United 
States, or any order, process, or decree of any 
judge or comi; thereof. The act of August 29, 
1842 (5 Stat. 539), provided that a writ might 
issue in cases of any prisoner or prisoners in 
jail or confinement, where he, she, or they, be- 
ing subjects or citizens of a foreign state, and 
domiciled therein, shall be committed or con- 
fined or in custody under or by any authority 
or law or process founded thereon, of the Unit- 
ed States, or of any one of them, for or on ac- 
count of any act done or omitted under any 
alleged right, title, authority, privilege, protec- 
tion, or exemption set up or claimed under the 
commission or order or sanction of any foreign 
state or sovereignty, the validity and effect 
whereof depend upon the law of nations, or 
under color thereof. The provisions of the act 
of February 5, 1867 (14 Stat. 385), still further • 
provided the right to grant the writ in all cases 
where any person may be restrained of his or 
her liberty in violation of the constitution, or 
of any treaty or law of the United States. 

[As to the authority under the act of 1789, 
see Ex parte Dorr, 3 How. (44 U. S.) 103; U. 
S. v. French, Case No. 15,165. Under the act 
of 1833, Ex parte Robinson, Id. 11,934, gives 
relief to one m state custody, whether held in 
state or federal process. U, S. v. Jailer of 
Fayette County, Id. 15,463. A person prop- 
erly in custody in state authority cannot be 
relieved by habeas corpus in federal courts. 
U. S. V. Rector, Id. 16,132. A person impris- 
oned in violation of the constitution, or of any 
law or treaty of the United States, although in 
accordance with a state statute, may be dis- 
charged on habeas corpus. In re Brosnahan,. 
18 Fed. 62. 

[A bankrupt under arrest for violation of a 
state law, is not entitled to discharge on habeas 
corpus, where the debt is one which would not 
be affected by his discharge in bankruptcy. 
In re Alsberg, Case No. 261. Nor will the 
discharge be granted where the prisoner is con- 
fined for an offense solely cognizable by a state 
court. In re Taylor. Id. 13,774. The federal 
court has jurisdiction where the imprisonment, 
though under color of state authority, is con- 
trary to the fourteenth amendment. In re Ah 
Lee, 5 Fed. 899; In re Lee Tong, 18 Fed. 253. 
The writ will issue for the relief of persons- 
committed for contempt by a state court, whei-e 
alleged contempt was committed in the perform- 
ance of a duty created by the constitution and 
laws of the United States. Electoral College 
(jase, Case No. 4,336. And see Matter of En- 
gle, Id. 4,488; and see, generally. Ex parte 
Touchman, Id. 14,108; In re Bull, Id. 2,119.] 
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Case Wo. 2,279. 

CABLE V. TRACY et al. 

[11 Blatchf. 101; ^ Thomp. Nat. Bank Cas. 230.] 

Circuit Court, S. D. New York. April 23, 1873. 

Suit against Natiosai, Bask — Jorisdiction of 
State Court— Waiver, 

1. T., a resident of Kentucky, and a creditor 
of a national bank incorporated under the act 
of congi-ess of June 3d, 1864: (13 Stat. 99), 
and located in Alabama, brought a suit against 
it, in the supreme court of New York, to re- 
cover a debt alleged to be due from the bank to 
him, and, in such suit, attached certain moneys 
in the possession of a national bank in New 
York, as the property of the Alabama bank. 
The suit was commenced by attachment and 
publication of the summons. C, who was ap- 
pointed receiver of the Alabama bank, under 
the provisions of the said act, was, on his own 
application, substituted as defendant in such 
suit, in place of the Alabama bank, with the 
like force and effect as if the suit were contin- 
ued in the name of said bank, and thereupon 
put in an answer therein, setting up a want 
of jurisdiction, in the state court, over him, 
as an officer, or over the bank, or over the 
subject of tile action, and other defences. The 
suit was tried, and a judgment was ren- 
dered, that T. recover of C, as receiver of 
the bank, a certain sum, "to be levied and 
collected of the moneys and property whereon 
an attachment has been heretofore levied in 
this action." Afterwards, C. filed a bill in eq- 
•uity in this court, against T. and the New York 
bank, praying for an injunction against T. from 
proceeding further on his attachment, or on any 
judgment in the suit in which such attachment 
was issued, and for the payment to him, C, 
of the moneys in the hands of the New York 
bank. The Code of Procedure of New York 
(section 227) provides, that, in an action arising 
on contract, for the recovery of money only, 
"against a corporation created by, or under the 
laws of, any other state, government, or coun- 
try," the plaintiff, at the time of issuing the 
summons, or at any time afterwards, may have 
the property of such corporation attached, in the 
manner thereinafter prescribed, as a security 
for the satisfaction of such judgment as the 
plaintiff may recover. The same Code (section 
427) provides, that an action "against a corpo- 
ration created by, or under the laws of, any oth- 
er state, government, or country," may be 
brought in the supreme court of New York, 
by a plaintiff not a resident of the state of New 
York, "when the cause of action shall have 
arisen, or the subject of the action shall be sit- 
uated, within the state." The bill proceeded on 
the ground that the state court had no jurisdic- 
tion of the suit against the Alabama bank, be- 
cause it could not acquire jurisdiction, in in- 
vitum, of a suit against a corporation created 
under -said act, and also because the cause of 
action in such suit did not arise within the state 
of New York: Held that, so far as the provi- 
sion of section 427 of the Code of New York 
was concerned, the supreme court of New York 
had jurisdiction over the suit. 

2. The effect of the provisions of the 57th 
section of the said act of June 3d, 1864 [13 
Stat. 116], was to deprive the state court of 
jurisdiction over the suit. 

3. 0. was not estopped, by the proceedings 
in the suit in the state court, from questioning 
the jurisdiction of that court over him, or its 
jurisdiction to render against him the judgment 
which he did render. 

4. O. was entitled to the relief prayed for. 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



5. A national bank incorporated under said 
act can be sued only in the courts designated in 
the 57th section thereof. 

[Cited in Harvey v. Allen, Case No. 6,177; 
McCracken v. Covington City Nat. Bank, 4 
Fed. 607.] 

6. Whether the cause of action, in the said 
suit arose in. New York, quere. 

7. In the case of a corporation aggregate, no 
waiver of an objection' to jurisdiction can be 
produced, by the fact that the corporation ap- 
pears and pleads by attorney. 

[In equity. BiU by C. Cadle, Jr., receiver 
of the First National Bank of Selma, Ala.» 
against Buford A. Tracy and others, to en- 
join proceedings in the state court.] 

Sterne Chittenden, for plaintiff. 

Eugene Smith, for Tracy. 

Henry B. Tremain, for U. S. Atty. 

BLATCHFORD, District Judge. So far as 
the bill of Cadle, the plaintiff herein, and the 
answer of the defendant Tracy, raise issues 
between those two parties, such issues, and 
the subject-matter of the controversy created 
thereby, are the same as in the suit in th& 
supreme court of New York, between those 
two parties. 

In the bill in this suit, the plaintiff, after 
setting forth his title as xeceiver of the First 
National Bank of Selma, in Alabama, under 
the act of congress of June 3d, 1864 (13 Stat. 
99), avers, that the Selma Bank became in- 
solvent as early as the 16th of April, 1867; 
that, when it became insolvent, part of its 
assets, amounting to ?6,972.88, in currency, 
and $8,409.96, in gold coin, were in the pos- 
session of the Ocean National Bank of the 
city of New York; that the Ocean Bank still 
has such assets; that the defendant Tracy- 
claims a part of them under an attachment 
issued in his favor as a creditor of the Sslma; 
Bank, by the supreme court of New York, 
on the 29th of April, 1867; that the Selma: 
Bank, on and before the 12th of April, 1867» 
was indebted to the United States in more 
than $250,000; that the United States recov- 
ered a judgment, for that amount, against 
said bank, in the district court of the United 
States for the southern district of New York, 
on the 20th of August, 1867; and that 
the United States have a prior lien on the 
said assets in the hands of the Ocean Bank. 
The prayer of the bill is, that Tracy may be 
enjoined from proceeding further on his at- 
tachment, or on any judgment in the suit 
in which such attachment was issued, and 
that the moneys in the hands of the Ocean 
Bank may be paid to the plaintiff. 

The answer of the defendant Tracy, -in 
this suit, admits, that the Selma Bank be- 
came insolvent on the 16th of April, 1867; 
that the Ocean Bank had in its possession 
the assets referred to; and that the United 
States recovered the judgment above men- 
tioned. It then avers, that the Selma Bank, 
on the 15th of April, 1867, gave to the de- 
fendant Tracy eight drafts, drawn by it, o-ix 
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the Ocean Bant, all dated that day, for 
?S,500 in all, payahle to his order; that pay- 
ment of th6 drafts was demanded of, and 
refused by, the Ocean Bank, on the 27th of 
April, 1S67; that, on the same day, advice 
thereof was duly given to the Selma Bank; 
that, on the 29th of April, 1867, an action 
■was commenced on the drafts, by Tracy, 
against the Selma Bank, in the supreme 
«ourt of New York, by publication of a 
summons and by attachment; that, on the 
same day, the attachment was duly levied by 
the sheriff on the money in the Ocean Bank; 
that, on the 13th of May, 1S68, an order was 
made in that suit, on the application of 
"Cadle, whereby he, as receiver of the Selma 
Bank, was substituted as defendant in that 
suit, with the like force and effect as if 
that suit were continued in the name of 
the Selma Bank; that, thereupon, Oadle in- 
terposed an answer in that suit; that the 
suit was ti'ied, and Tracy ref*overed judgment 
in it on the 9tli of February, 1871, for ?11,- 
■573.24, to be levied and collected of the 
moneys attached, being the moneys in the 
Ocean Bank; that Oadle appealed from the 
judgment, and the general term of the su- 
preme court affii-med it; that both of the 
judgments remain in force; that thereby 
Tracy has a lien on said moneys, which is 
paramount to the claim of Cadle, and the 
amount of the judgments ought first to be 
paid out of said moneys, and the rights of 
Oadle extend only to the sm*plus of said 
moneys; that, Cadle, by his answer, in the 
■suit in the state court, claimed, as his defence, 
that the state com't had no jurisdiction ei- 
ther over him, as an officer, or over the Selma 
Bank, or over the subject of the action; that 
it was his duty, as receiver of that bank, to 
make such disposition of its assets as was 
required by the act before mentioned; and 
that, to permit service of process, in that 
suit, by attachment, to be effective, or to 
make him amenable to that suit, would be 
<;ontrary to law and to said act; that Oadle, 
by said answer, also set up the said indebted- 
ness of the Selma Bank to the United States, 
.-and the said judgment in favor of the United 
^States, and claimed that the United States 
3iad a prior lien on said moneys; that, on the 
trial of that suit, the state court found, as 
•conclusions of law, that it acquired juris- 
■diction over the Selma Bank and over Cadle, 
to the extent of the funds attached; that it 
liad jurisdiction over the subject of the ac- 
tion; that the cause of action arose in the 
state of New York; that the said act con- 
tained no provision operating to defeat the 
attachment in that suit; that the United 
States had not acquired any prior lien on 
the funds, and that Tracy was entitled to 
judgment against Cadle, as such receiver, for 
$10,766.48, and costs, to be levied and col- 
lected" of the attached funds; that judgment 
was rendered therefor, and affirmed, as above 
stated; that the bill in this suit is for the 
same matters, and based on the same 



gi'ounds, as were set up by Cadle in the 
said suit in the state court; that all the 
claims and rights which are asserted by Ca- 
dle in said bill, in reference to the moneys in 
the Ocean Bank, were asserted and litigated 
in the said suit in the state court, and were 
decided adversely to Cadle, and in favor of 
Tracy, by said judgments; and that tlie 
validity of the claim of Tracy, by viitue 
of the attachment and judgments in the 
said suit in the state coiu-t, and the right 
of Tracy to have the same paid out of 
said moneys, was finally and judicially de- 
termined by the state comt, in that suit. 
The answer then states, that Tracy sets up 
the said judgments, and prays the same ben- 
efit of them, and of the matters alleged in 
his answer, as if he had specially pleaded 
the same in bar to the bill, and as an estoppel 
to the plaintiff, in this suit. 

The record of the proceedings in the suit 
in the state court is in evidence. On the 23d 
of April, 1868, an order was made in that 
suit, continuing it in the name of the Selma 
Bank, under the provisions of the act of the 
legislature of New York, of April 26th, 1S32 
(Sess. Laws 1832, e. 295, § 4), until a final 
judgment should be had, which should have 
the like effect on the rights of the parties as 
if the corporation had not been dissolved', 
such order to have effect as of the 1st of June, 
1867. On the I^th of May, 1868, on a mo- 
tion made in that behalf, by Cadle, as receiv- 
er, an order was made in that suit, that 
Cadle, as receiver, be substituted as defend- 
ant therein, with the like force and effect 
as if the action were continued in the name 
of the Selma Bank. 

In July, 1868, Cadle, as receiver, put in his 
answer, in the suit in the state court That 
answer contained the averments, and raised 
the defences, which the answer of Tracy in 
this suit states it contained and i*aised. On 
the trial, the state court found to the effect 
set forth in said answer of Ti'acy, and the 
judgment referred to was rendered, and ap- 
pealed from by Cadle, and affirmed. 

It follows, from the foregoing facts, that, if 
the state court had jurisdiction to render the 
judgment which it did render, between Tracy 
and Cadle, this court cannot, in this suit, re- 
examine the mattei-s settled by that judg- 
ment, as between Tracy and Cadle. 

The summons and the complaint, in the suit 
in the state com*t, asked for judgment against 
the Selma Bank for the amount of the drafts, 
and the judgment rendered was a judgment 
that Tracy recover of Cadle, as receiver of 
the Selma Bank, $10,766 48, and $806 76 
costs, being, in all, $11,573 24, "to be levied 
and collected of the moneys and propeiiy 
whereon an attachment has been heretofore 
levied in this action." The judgment was, 
in form, one in personam, against Cadle, as 
receiver of the Selma Bank, to be collected 
out of the attached property. 

The Code of Procedure of New York (sec- 
tion 227) provides, that, in an action arising 



£4 Fed. Cas. page 969] 



(Case No. 2,279) CABLE 



on conti-act, for tlie recovery of money only, 
"against a corporation created by or under 
the laws of any other state, government, or 
•country," the plaintiff, at the time of issuing 
the summons, or at any time afterwards, 
may have the propei-ty of such corporation 
Jittached, in the manner thereinafter pre- 
scribed, as a security for the satisfaction of 
^uch judgment as the plaintiff may recover; 
.and that, for the purposes of that section, 
an action shall be deemed commenced when 
the summons is issued, provided it be per- 
sonally served, or publication thereof be 
■commenced witliin thirty days. The same 
•Code (section 427) provides, that an action 
"against a corporation created by, or under 
the laws of, any other state, government or 
•country," may be brought in the supreme 
court of Jfew York, by a plaintiff not a resi- 
■dent of the state of New York, "when the 
cause of action shall have arisen, or the sub- 
ject of the action shall be situated, within 
the state." 

The record of the suit in the state court 
shows, that Tracy resided in Kentudiy when 
the suit was brought; that the Selma Bank 
was a coi-poration created under the act be> 
fore mentioned; and that the suit was com- 
menced by attachment and publication of 
the summons. 

The jurisdiction of the state court is at- 
tacked, on the ground that such coiurt could 
not acquire any jurisdiction, at least, in in- 
vitum, of a suit against a corporation cre- 
ated tmder the act before mentioned; and on 
the further ground, that the cause of action, 
in the suit in that court, did not arise within 
the state of New York. 

It is provided, by section 8 of the act be- 
lore mentioned, under which the Selma Bank 
was created, that every association, formed 
pursuant to the provisions of the act, shall 
l)e a body corporate, and, by its name, may 
"sue and be sued, complain and defend, in 
any court of law and equity, as fully as 
natural persons." I have heretofore held 
(Alanufactm-ers' Nat. Bank of Chicago v. 
Baack [Case No. 9,052]) that the effect of this 
provision is, not to give to the corporation 
the capacity to be sued in every court within 
the United States, whether state or federal, 
■or to give to every such court jurisdiction 
-over every suit which may be brought in it, 
wherein the corporation is defendant; that 
its only proper effect, as regards the corpo- 
ration, when a defendant, is, to provide, that, 
when the corporation has been brought, as a 
suitor, into a court which has jurisdiction of 
the suit, it shaE stand in court, in all re- 
spects, in the same position, as regai-ds its 
own rights, or the rights of othei's against it, 
as to the subject-matter of the suit, in which 
a natural person who is a suitor in such 
•court can stand; and that the provision 
leaves the question, as to the proper court in 
which the suit is to be brought, in respect of 
jurisdiction, to be determined by other pro< 
Tisions of law. 



There can be no doubt, I think, that the 
provision of section 427 of the Code of New 
York, before cited, gives to the supreme court 
of New York jurisdiction, so far as that pro- 
vision is concerned, over a suit against a 
national bank located in another state, as a 
corporation created under the laws of an- 
other government, in favor of a plaintiff not 
a resident of the state of New York, in the 
cases provided for by that section. Such 
has been, in effect, the- construction of the 
statute of New York by the comts of that 
state. In Bowen v. Bank of Medina, 34 
How. Pr. 408, it was held by the general 
term of the supreme court of New York, for 
the eighth district, construing sections 227 
and 427 of the Code, that the supreme court 
of New York had jurisdiction, under those 
sections, of an action against a national bank 
located in that state, and also jurisdiction to 
proceed, by attachment, against the property 
of sufeh bank, in an action against it, arising 
on contract, for the recovery of money only, 
on the ground that, within the language of 
each of these sections, the bank was a corpo- 
ration created by, or under, the laws of anoth- 
er government In Cooke v. State Bank of 
Boston, 50 Barb. 339, it was held, by the spe- 
cial term of the supreme court of New York, 
in the first district, that the statutes of New 
York gave to the supreme court of New York 
jurisdiction of an action against a national 
bank located in Massachusetts, and, also, ju- 
risdiction to proceed, by attachment, against 
the property of such bank, the decision being 
placed on the ground, that, imder the provi- 
sions of the Code of New York, a national- 
bank is a corporation created under the laws 
of another government, at least, where it is 
located in another state, and is foreign both 
in its origin and its location. Tl;en we have 
the fact of the decision of the supreme court 
of New York, special term and general term, 
in the suit brought by Tracy against the 
Selma Bank, which resulted in the judgment 
against Cadle. No decision of any state 
court of New York is cited, giving any other 
interpretation to the statutes of New York 
under which the suit of Tracy was brought, 
and the attachment was issued; and. al- 
though the point does not appear to have 
been passed upon by the highest cowt in 
New York, yet, under the settled docti-ine, 
that a federal court will foUow the decisions 
of the state tribunals on aU questions depend- 
ing upon the local statute laws of the states, 
it must be held, that, so far as the statutes 
of New York are concerned, the supreme 
court of New York had jurisdiction to enter- 
tain the suit of Tracy against the Selma 
Bank, and to proceed against the property of 
such bank by attachment, in such suit. 

But, it is contended that the jm-isdiction of 
the supreme court of New York over that 
suit is restricted and taken away by the 57th 
section of the said act of June 3d, 18G4, 
which provides, "that suits, actions and pro- 
ceedings against any association under this 
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act, may be had in any circuit, district or 
territorial court of tlie United States held 
within the district in which such association 
may be established, or in any state, county, 
or municipal court in the coimty or city in 
which said association is located, having ju- 
risdiction in similar cases, provided, howev- 
er, that all proceedings to enjoin the comp- 
troller under this act, shall be had in a cir- 
cuit, district, or territorial coui*t of the Unit- 
ed States, held in the district in which, the 
association is located." 

It is m-ged, on the part of Tracy, that the 
expression, "under this act," in the 57th sec- 
tion, where it occm's first— "suits, actions and 
proceedings against any association under 
this act,"— has the same meaning which it 
must necessarily have where it occurs the 
second time in that section — "proceedings to 
enjoin the comptroller under this act,"— and 
that it refers, in both eases, solely to pro- 
ceedings provided for by the act; that, where 
it first occurs, it refers to proceedings which 
seek to enforce the various obligations im- 
posed upon the corporation and its officers, 
to guard against the mal-administration of 
the affairs of the corporation, and to collect 
the penalties and determine the forfeitures 
established by the act; that such proceed- 
ings are, under section 41, suits against the 
association to collect taxes from it, and to 
collect penalties for not making returns, 
and, under section 53, suits to fox'feit the 
franchise of the association and dissolve it; 
that such proceedings must, from the general 
principles applicable to corporations, be had 
in courts established in the place where the 
corporation is located; and that the words, 
"under this act," in the 57th section, are only 
equivalent to the words, "arising out of the 
provisions of this act," used in the 56th sec- 
tion, in the enactment, that "all suits and 
proceedings arising out of the provisions of 
this act, in which the United States, or its 
officers or agents, shall be parties, shall be 
conducted by the district attorneys of the 
several districts, under the direction and su- 
pervision of the solicitor of the treasury." 

There is much force, at first, in this view; 
and it derives some sti-ength from the lan- 
guage of the provision of the 8th section, be- 
fore cited, and, also from a consideiution of 
the language of the 11th and 59th sections of 
the prior banking act of ITebruai'y 25, 18(53 
(12 Stat 665), which latter act was repealed 
by the 62d section of the act of June 3, 1864 
L13 Stat 118]. The 11th section of the act 
of 1863 contained the same provision found 
in the 8th section of the act of 1864, that the 
association, by its corporate name, could "sue 
and be sued, complain and defend, in any 
court of law or equity, as fully as natural 
persons." The 59th section of the act of 1863 
provided that "suits, actions, and proceed- 
ings, by and against any association under 
this act, may be had in any circuit, district 
or territorial court of the United States, held 
within the district in which such association 



may be established," Considering the lltb 
section of the act of 1863 by Itself, it is not 
unreasonable to say, that that section enact- 
ed, that the corporation could sue and be 
sued in any court which, by its constitution 
and practice, and by the actual course of pro- 
ceeding in the particular suit, would have ju- 
risdiction of the subject-matter of the suit 
and of the parties thereto; and that this was- 
a provision in respect to suits which might 
arise out of the dealings of the corpoi-ation 
with other persons, in the way of its busi- 
ness, in such dealings, by way of contract, or 
otherwise, as a natui'al person might have, 
in his relations with other persons. Then 
came the question as to providing for suits- 
and proceedings aiusing out of the provisions 
of the act So, the 55th section of the act 
of 1863 was enacted, in the same words, be- 
fore cited, as the 56th section of the act of 
1864. So, also, the 59th section of the act of 
1863 was enacted, in the words before cited. 
That section, in terms, provides for suits "by 
and against any association under this act,"' 
while the 57th section of the act of 1864 pro- 
vides only for suits "against any association 
under this act." The 29th section of the act 
of 1863 provided, as does the 50th section of 
the act of 1864, for a suit by an association, 
in the nearest circuit, district, or territorial 
com't of the United States, on the denial of 
its failui-e to redeem its circulating notes, to- 
enjoin the comptroller of the currency from 
proceeding to wind it up. So, too, the 19th 
section of the act of 1863 made the associa- 
tion liable to a suit for a penalty for not 
making a return, and the 50th section of that 
act made it liable to a suit to forfeit its fi-an- 
chise and dissolve it. 

In the case of Bank of U. S. v. Deveaux,. 
5 Cranch [9 U. S.] 61, the question arose, 
whether the Bank of the United States, in- 
corporated by the United States in 1791, was 
competent to sue in a circuit court of the 
United States. The act of incorporation con- 
ferred on the corporation, in terms (Act Feb. 
25, 1791; 1 Stat. 192, § 3), the capacity to- 
"sue and be sued, plead and be impleaded, 
answer and be answered, defend and be de- 
fended, in courts of record, or any other 
place whatsoever." But the court held, that 
this provision did not enlarge the jmlsdiction 
of any particular court, but only gave "a ca- 
pacity to the corporation to appear, as a cor- 
poration, in any court which would, by law, 
have cognizance of the cause, if brought by 
individuals;" that if that clause gave jmris- 
diction to the federal com'ts, it gave it equal- 
ly to all courts having original jux'isdiction; 
and that a general right to siie in all courts, 
and in any court, did not imply a right to sue 
in the courts of the United States, unless 
such right was expressed. Tlie court based 
this view, in pai-t, on the fact, that the act, 
in one part of it, autliorized a suit to be 
brought against the directors individually, 
for creating an excess of debt, in any coiu-t 
of record, federal or state. The conclusion 
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was, fiat na right was conferred on the 
bank, by its act of incorporation, to sue in 
the federal courts. 

In enacting the banking act of 1863, it was 
necessary, then, it is contended, for congress, 
if it desired to give jurisdiction of proceed- 
ings under that act to the federal courts, to 
so enact, in terms. The 29th section of the 
act of 1863, in terms such as are found re- 
enacted in the 50th section of the act of 1864, 
provided, that the association might "apply 
to the nearest ck-cuit, district, or territorial 
court of the United States," to enjoin the 
comptroller of the cmTency; and the 50th sec- 
tion of the act of 1863, in terms such as are 
found re-enacted in the 53d section .of the act 
of 1864, except that the latter act reciuires 
the suit to be brought by the comptroller of 
the currency, provided, that the franchise of 
the association might be adjudged to be for- 
feited, and it might be declared to be dis- 
solved, "by a proper circuit, district, or ter- 
ritorial court of the TMted States." But, 
the terms, "the nearest" court, and "the prop- 
er" court, were entirely vague. Therefore, it 
is said, the 59th section of the act of 1863 
was enacted, givmg jurisdiction to particular 
federal courts, of the suits by the association, 
provided for by the 29th section of that act, 
and of the suits against the association, pro- 
vided for by the 19th and 50th sections of 
that act. 

Passing now, to the act of 1864, the same 
reasons, it is urged, existed, for congress 
to so enact in terms, if it desired to give 
jurisdiction to the federal coiu'ts of pro- 
ceedings under that act. Hence, it is said, 
the 57th section of the act of 1864 was en- 
acted, giving jurisdiction to particular fed- 
eral courts of the suits against the associa- 
tion, provided for by the 41st and 53d sec- 
tions of that act. The difficulty in giving 
such a resti'icted meaning to the words, "un- 
der this act," in the first part of the 57th 
section of the act of 1864, as will confine 
their meaning to proceedings arising out of 
the provisions of that act is, that the pro- 
vision of that section allowing such pro- 
ceedings to be taken "In any state, county 
or municipal court in the county or city in 
which said association is located, having 
jurisdiction in similar cases," can have no 
scope for operation, except hi respect to a 
suit under the 41st section of the act of 1864, 
against the association, to collect a penalty 
for not making a return— a penalty to the 
United States, and one which it would not 
be likely to sue for in any court but a cotirt 
of the United States, and one which it could 
sue for in such court. The 53d section of 
the act of 1864 requires, that a forfeiture 
shall be adjudged by a court of the United 
States, and the suit by the association, to 
enjoin the compti*oller of the currency, (even 
if the word "against," in the 59th section of 
that act, is, under the intimation in Ken- 
nedy y. Gibson, 8 Wall. [75 U. S.] 498, 506, 
to be read "by and against," as in the 59th 



section of the act of 1863,) must, under the 
50th and 57th sections of the act of 1864, 
be brought in a coiu:t of the United States. 
In addition to the fact, that, on this re- 
stricted meaning of the words, "under this 
act," there is, practically, no field for the 
operation of the jmrisdiction given to the 
state courts by the 57th section of the act 
of 1864, it is to be observed, that congress 
was creating corporations which were to 
have business connections with vast num- 
bers of persons, and were expected to take 
the place of state institutions of a like char- 
acter. It was, therefore, to be expected, 
that congress, in clothing such corporations 
with all thetr functions, woiild prescribe in 
what tribunals, not only proceedings against 
them, taken imder the act, but all suits 
against them, should be brought. As the 
corporations are created 'by congress, suits 
against such corporations are cases arising 
under a law of the United States, within 
the meaning of the constitution (article 3, 
§ 2),- and it was competent for congress to 
confer on the federal courts jurisdiction over 
such suits. Osborn v. Bank of U. S,, 9 
Wheat. [22 U. S.] 738. It was, also, com- 
petent for congress to make jm-isdiction of 
such suits exclusive in the federal com-ts. 
Martin v. Himter's Lessee, 1 Wheat, [14 U. 
S.] 304, 336, 337; The Moses Taylor, 4 Wall. 
[71 U. S.] 411, 429. Under that power, it 
could allow such suits to be brought in cer- 
tain specified federal courts, in terms which 
would, by necessary intendment, exclude 
aU other federal courts, and exclude all state 
courts; and it could qualify the exclusion 
of state courts, by allowing such suits to 
be brought in certain specified state courts, 
in terms which would, by necessary intend- 
ment, exclude all other state courts. 

The question, in the present case, is, as 
to what congress has done, in that regard, 
by the enactments in the 8th and 57th sec- 
tions of the act of 1864. The language of 
the opinion of the supreme court in Kennedy 
V. Gibson, before cited, treats the 59th sec- 
tion of the act of 1863, and the 57th sec- 
tion of the act of 1864, as providing for suits 
generally, and not merely for proceedings 
arising under the statute, although the point 
was not involved in that case. That is, also, 
the view of the supreme court of Massachu- 
setts, in Crocker v. Marine Nat Bank, 101 
Mass, 240. A suit "against any association 
under this act" means, a suit against any 
association created under the act An "as- 
sociation under this act" means, properly in- 
terpreted, and in ordinary speech, "an asso- 
ciation existing or formed under this act;" 
because, if an association at aU, it is one 
under the act, and, having no existence ex- 
cept from the act, it is an association under, 
that is, by virtue of, the act 

Now, if the 8th section stood alone, the as- 
sociation might be sued in any court which 
had authority to exercise jurisdiction over it 
But, the 57th section must be regarded as in- 
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tended to regulate the -whole subject of juris- 
diction over suits against associations. It gives 
Jurisdiction to the federal coui'ts of the dis- 
trict in which the association is established. 
Under this provision, a citizen of the state 
where the association is established, as well 
as a citizen of another state, may sue it in 
such federal courts. So, also, the section 
provides that the association may be sued 
in any state court in the county or city in 
■which it is located, which has jm-isdiction 
in similar cases. It is true, that the word 
used is "may," and that that word is used, 
in the section, in reference to both federal 
courts and state com-ts. But, that word can- 
not, in regard to the state courts, be re- 
garded as permissive or enabling, because 
under the 8th section, a state court in the 
county or city in which the association is 
located, having Jurisdiction in similar cases, 
might have jurisdiction of a suit against the 
association, if the state authority so provid- 
ed; and, therefore, the provision of the 57th 
section, in regard to state courts, if merely 
permissive or enabling, is sm-plusage, and 
contains no more than was akeady contained 
in the 8th section. Under the 59th section 
of the act of 1863, congress made the juris- 
diction of suits against associations exclu- 
sive in the federal com-ts of the district in 
which the association was established. Un- 
der the 57th section of the act of 1864, it 
extended such jui-isdiction, also, to certain 
specified state comets. Btit, there is a clear 
indication that the jurisdiction of such suits 
by state courts was intended to be confined 
to the state courts specified. If this is not 
so, there was no need of saying anything 
about state courts, in the 57th section of the 
act of 1864. The state com-ts specified in 
that section are ah-eady covered by the 8th 
section of the same act. It cannot be sup- 
posed that congress did not intend that the 
provision in the 57th section in regard to 
state com-ts should have some meaning, 
and it can have none unless as a restric- 
tion on the general provision in regard to 
jm-isdiction found in the 8th section. 

Moreover, congress having provided for the 
creation of these associations, and having 
power to say where they may be sued, when, 
taking the 8th and 57th sections of the act 
together, we find that congress has pre- 
scribed that they may be sued in cei-tain 
designated courts, it is a proper construc- 
tion of the language, to hold, that they must 
be sued in those courts, and cannot be sued 
in anj'- others. 

The only reported decision to which 1 
have been referred, which holds that the 
suit of Tracy against the Selma Bank could 
be maintained, is that of Cooke v. State 
Bank of Boston, before cited, in December, 
1867, which holds, that the provisions of the 
57th section of the act of 1864 do not con- 
trol or modify those of section 8 of the same 
act. The subject is not discussed in the 
opinion delivered in that case, and the deci- 



sion seems to be put principally on the 
ground, that, unless the state courts of New 
York have jm-isdiction of a suit against a 
national bank located in another state, such 
bank could, by removing its funds to New 
York, place them beyond the reach of any 
action that could be brought against the cor- 
poration. Congress must be presumed to 
have considered that question, when limiting 
the jm-isdiction of the state courts by the 
57th section, and to have regarded the pro- 
visions made by the act for obtaining pos- 
session of the assets of an insolvent bank 
as sufficient. 

The supreme court of jMassachusetts, in the 
case before cited, by the unanimous opinion 
of six judges, in a suit brought in Massachu- 
setts against a national bank located in New 
York, held, that, notwithstanding the provi- 
sion of the 8th section of the act of 1864, the 
57th section of that act, in designating the 
locality of the federal and state courts in 
which suits may be brought against associa- 
tions, had regulated the whole subject of suits 
against them, and had excluded the power to 
bring suits against them in any courts except 
those designated in that section. The subject 
appears to have been carefully considered by 
that tribunal. In the suit against the Selma 
Band by Tracy, no opinion by either the 
special or the general term is furnished to me. 

On a fuU consideration of the question, I 
must hold, that the supreme court of New 
York had no jm-isdiction of the suit of Tracy 
against the corporation, on the ground that 
such jurisdiction was forbidden to it by the 
57th section of the act of 1864. 

This conclusion makes it unnecessary to 
consider the point arising under the statute 
of New York, as to whether the cause of 
action on the drafts arose in New York. I 
only desire to say, that I do not mean to be 
understood as assenting to the view, that 
such cause of action did arise in New York. 

It is contended, that Oadle, by procm-ing 
himself to be made a defendant, as receiver 
of the bank, in the suit of Tracy, submitted 
himself to the jurisdiction of the state com-t, 
and that, however it may have been as to the 
jurisdiction of that court over the bank, when 
the suit was brought, Gadle is estopped from 
questioning its jurisdiction over him, or its 
jurisdiction to render against him the judg- 
ment which it did render. The answer to 
this view is obvious. By the order of the 
state court, of May 13th, 1868, Cadle, as re- 
ceiver, was substituted as defendant in the 
action, with the like efiCect as if the action 
were continued in the name of the bank. Such 
are the express terms of the order. There- 
fore, the substitution of Cadle as defendant 
can have no effect, in respect to the juris- 
diction of the court in the action, over its 
subject-matter, and over the bank as defend- 
ant, to confer a jm-isdiction, in those particu- 
lars, which the court would not have had if 
Cadle had not been substituted as defendant. 
Cadle, after bt-ing appointed receiver, moved, 
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in the state court, in tlie suit, at special term, 
to discliarge the attaclmaent. The motion 
■was denied. That decision was, on an ap- 
peal by Cadle, affirmed by the general term. 
Cadle then appealed to the court of appeals. 
That court held (3T N. Y. 523) that Cadle had 
no status to make such a motion, because he 
Tvas not a party to the suit Cadle then pro- 
cured himself to be made a party to it, in the 
manner stated. But it was, at most, as repre- 
sentative and agent of the corporation, that 
he became such party, if, indeed, he can be 
considered, as regards that suit, and as re- 
gards the plaintiff therein, as representing 
anything except the funds attached therein. 
Tracy had no cause of action against Cadle. 
He proceeded in the suit, after Cadle was 
made defendant, to establish the original 
cause of action against the bank, on which 
the suit had been brought, and to establish 
it under a summons and complaint against 
the corporation, and imder the same summons 
and complaint which were originally put in 
against the corporation in the suit The 
judgment is against Cadle, as receiver, to be 
collected of the moneys attached— that is, 
against Cadle, as receiver, so far as the 
moneys attached were concerned, and against 
him, as receiver, to that extent only, or as 
recover of those moneys. Tracy was not 
establishing or enforcing any other right, 
against those moneys, but such right as he 
had to collect his debt out of those moneys, 
in the suit he had brought against the bank. 
Cadle, then, having come in, and, in his an- 
swer in that suit, raised the point, that the 
court had no jurisdiction to entertain orig- 
inally the suit against the bank or to issue 
the attachment, cannot be regarded as hav- 
ing, by that act, conferred any jurisdiction 
on the court, to render the judgment which 
it did render, which it would not have had 
if the suit had proceeded without the substi- 
tution of Cadle as a defendant IJa Commer- 
cial & Eaihroad Bank of Vicksburg v. Slo- 
comb, 14 Pet. [39 U. S.] 60, 65, it is held, 
that, in the case of a corporation aggregate, 
no waiver of an objection to jurisdiction can 
be produced by the fact that the corpora- 
tion appears and pleads by attorney, "bo^ 
cause, as such a corporation cannot appear 
but by attorney, to say that such an appear- 
ance would amount to a waiver of the ob- 
jection, would be to say, that the party must 
from necessity, forfeit an acknowledged 
right, by using the only means which the 
law affords of asserting that right." This 
principle must apply, a fortiori, to the case ■ 
of an insolvent and dissolved corporation, rep- 
resented by a receiver of its assets, acting 
imder specific provisions of law. If the state 



eom't had no jmrisdietion originally of the 
suit against the corporation, and no right to- 
attach the fimds, it had no jurisdiction to 
render the judgment it did render, and the- 
question stands, in this court, as if Cadle 
bad never been made a defendant, or an- 
swered, in the suit in the state com't, but 
had, instead, brought this present suit,, in 
this court. 

As the state court had no jurisdiction, the- 
attachment, which is the only claim asserted 
by Ti'acy to a right to the moneys in the 
hands of the Ocean Bank, must fall, and the- 
plaintiff musf "have a decree, declaring his. 
title to such moneys to be free from any claim 
made by Tracy. Of his title to them, under 
the act, the claim of Tracy being out of the 
way, and of his right and duty, under the- 
50th section, to collect them, and of his right 
to bring this suit, in this coiu:t, to collect 
them, there can be no doubt. Kennedy v.. 
Gibson, 8 Wall. [75 TJ. S.] 498. 

Some disposition, before a decree can be- 
entered, must be made of the case as against 
the defendant Kelly, as late sheriff, either 
by taking the bill as confessed against him, 
or otherwise. The injunction prayed for 
against Tracy must issue. As the bill sets, 
up and admits the lien of the United States 
on the moneys in the Ocean Bank, and the- 
answer of the United States attorney also- 
claims such lien, such lien must be recog- 
nized and declared by the decree, in respect 
of such moneys as the Ocean Bank shaU be- 
decreed to pay. 

The bill claims, that the Ocean Bank 
should pay to the plaintiff the full sums of 
money, with interest from April 15th, 1S67> 
That bank has gone into insolvency. Its re- 
ceiver, by his answer, sets up, that he has 
declared dividends of 70 per cent from the 
assets of that bank, and expects to declare- 
further dividends therefrom. He also ad- 
mits, that the Ocean Bank had the ?6,972.- 
88, an currency, and the §8,409.96, in gold 
coin, and avers, that the latter has been con- 
verted into §9,155.43, In currency, making an 
aggregate of ?16,128.31, in currency, and that 
he has 70 per cent of that simi in his pos- 
session, to the credit of the Selma Bank, and 
payable as may be decreed by this court The 
plaintiff, in a special replication to such an- 
swer, objects to the sale of the gold, and 
claims that the receiver of the Ocean Bank, 
should accoimt for the gold and currency, 
with interest, as a special fund or trust, un- 
affected by any ability to declare any divi- 
dends. This question has not been discussed 
on the part of the receiver of the Ocean 
Bank, and the parties interested in it are en- 
titled to be heard upon it 
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Case No. 2,280. 

The GADMUS. 

[1 Blatchf. & H. 139.] * 

District Court, S. D. New York. March, 1830.= 

Forfeiture of Seamen's Wages — Desektiox — 
EsTRT IS LtOG-BooK — When Right to Wages 
Accrues. 

1. The 5th section of the act of congress of 
July 20th, 1790 (1 Stat. 133), designates the only 
case in whieli a forfeiture of his wages by a 
seaman is peremptory, and is the only decree 
which the court can render. 

[Cited in The Elizabeth Frith, Case No. 

4,361; The Union, Id. 14,347; The John 

Martin, Id. 7,357.] 
[See note to Case No. 2,282.] 

2. What is a sufficient entry in the log-book to 
prove the desertion which works such forfei- 
ture. 

[Cited in The Lillian M. Vigus, Case No. 

8,340.] 
[See note to Case No. 2,282.] 

3. '^"S'here the only defence set up to a libel for 
wages is the desertion of the libellant, the court 
will not award a sum less than that due, be- 
cause of misconduct not amounting to deser- 
tion. 

[Cited in the Elizabeth Frith, Case No. 4,361; 
Granon v. Hartshorne, Id. 5,689.] 

4. Where the defence is to the entirety of 
wages, because of criminal misconduct by the 
seaman, no ground is thereby afforded for claim- 
ing a diminution of wages, or an equitable set- 
off. 

5. Where a seaman ships for a certain time, 
a discharge by the master, actual or construct- 
ive, entitles the seaman to sue for wages at 
once, though the stipulated time of service has 
not expired. 

[Cited in The David Faust, Case No. 3,595; 
Bush V. The Alonzo, Id. 2,223.] 

[6. Cited in Granon v. Hartshorne, Case No. 
5,689, to the point that when a vessel reaches 
her port of final destination, and is safely 
moored at her berth, the voyage is terminated, 
and all sea service on board connected there- 
with.] 

In admiralty. This was a libel in rem [by 
Charles Matthews and others] for wages. 
The shipping articles were, "from the port 
of Boston to a port or ports in the West 
Indies, and bade to a port or ports in the 
United States, for and dm'ing the term of 
six months from September 25th, 1829." 
The vessel arrived at New-Tork on the 25th 
of December, 1829. The main defences set 
up on the hearing were, that the action was 
prematurely bi'ought, the six months stipu- 
lated by the articles not having expired; 
and that the libellants were absent from the 
vessel, without leave, for more than 48 hours 
after her arrival at New- York, and had for- 
feited all wages by such desertion, under 
the provisions of the 5th section of the act 
of congress of July 20, 1790 (1 Stat 133), 
which provides, that if any seaman who 
shall have subscribed the articles, shall ab- 
sent himself from on board the ship without 

' [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 

^ [Reversed in Cadmus v. Matthdtvs, Case No. 
•2,282.] 



leave of the master or officer commanding 
on board, and the mate or other officer hav- 
ing charge of the log-book shall make an 
entiy therein of his name on the day on 
which he shall so absent himself, if he re- 
turns within forty-eight hours he shall for- 
feit three days' pay for every day's absence, 
to be deducted out of his wages; if he is ab- 
sent more than forty-eight hours at one 
time, he shall forfeit all the wages due him, 
and all his goods and chattels on board of 
the ship, or in any store where they may 
have been lodged at the time of the deser- 
tion, to the use of the owners of the ship, 
and shall, moreover, pay all damages. The 
following entries in the log-book were relied 
on to sustain the defence: "Friday, Dec. 
25.— Gave the crew liberty' to go ashore, with 
strict orders that they must be on board ear- 
ly in the morning, to attend to their duty. 
Saturday, Dec. 26.— Employed in getting 
evei'ything in readiness for discharging car- 
go. John Smith and Charles Matthews have 
been absent from the vessel during the day, 
without permission; employed two men to 
work in their place two hom-s and a quarter 
each. Sunday, Dee. 27.— John Smith and 
Charles Matthews made their appearance 
this morning, and said they would not do 
any more work on board the vessel unless 
the law obliged them to. Monday, Dec. 28. 
—John Smith, Charles Matthews and Abra- 
ham Esti'om were down this morning, and 
were asked if they would go to their duty; 
they said no! which I call a plump refusal. 
Three laborers employed for the day. 
Thursday, Dec. 31.— Employed lumpers to 
discharge the cargo. Seen nothing of the 
three men that left dm-ing the day; names 
mentioned before. 1830. Friday, January 
1.— Stevedores at work discharging cargo. 
John Smith, Charles Matthews and Abra- 
nam Estrom still absent from the vessel, 
and have not shown themselves (alongside) 
these two days past. Gave John Harrison 
and David Harrington permission to go 
ashore, to be on board early in the night. 
Saturday, January 2.— John Harrison came 
on board this evening, having been absent 
during the day, and said 'it was his inten- 
tion to leave the vessel, that he had found a 
new ship,' and went ashore again. Sunday, 
January 3. — Charles Matthews, John Smith, 
Abraham Estrom and John Harrison still 
ashore. Monday, January 4.^Employed a 
carpenter from shore to finish a job of work 
which John Harrison, the carpenter, had 
left unfinished; the four men mentioned be- 
fore are stiU absent. Wednesday, January 
6.— John Harrison came on board and picked 
up some carpenter's tools which had been 
in use, and went away with them, against 
my orders. Thm-sday, January 7. — Charles 
Matthews, John Smith, Abraham Esti'om 
and John Harrison are still absent from the 
vessel without permission." On the 6th of 
January the libellants were discharged by 
the master, and on the 9th this action was 
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instituted pursuant to tlie statute, by sum- 
mons, &c. 

Edwin Burr, for libellants. 
HolDert Sedgwick, for claimants. 

BETTS, District Judge. Ttie wliole amount 
of wages earned not having been paid, tbe 
defence to the action is put upon two groimds: 
(1) An absolute forfeiture of the wages; and 
<2) that no right of action existed at the 
time the suit was commenced. Admitting' 
that the penalty of the act may be applied 
to a case of absence without leave in the 
port of destination and after the vessel has 
been moored, (which point is not now con- 
sidei'ed,) it seems to me that the specific 
proof required by the act to entitle the 
claimants to a forfeiture of wages is not 
supplied. The act provides, that if any sea- 
man who has signed articles shall absent 
himself, without leave, and a proper entry 
shall be made thereof in the log-book, on 
the same day, &c., and the absence continues 
more than forty-eight homrs at one time, he 
shaU forfeit his wages, &c. It seems to me, 
that the act designates the only case in 
which a forfeiture of wages, eo nomine, must 
be inflicted by the court, and thus far quali- 
fies the punishments awarded under the law 
maritime for various acts of mal-conduct on 
the part of sailors, that of desertion included. 
Judge Story, in his note to Abb. Shipp. (Ed. 
1829) p. 468, sums up the effect of the de- 
cisions upon this provision of the statute. 
To lay a foundation for the forfeiture of 
wages, under the statute, the entry must 
strictly conform to the terms of the" act. 
The absence must be stated to have been 
withput leave, and to have continued more 
than forty-eight hours, and the entry must 
be made in the log-book on the day the mar- 
iner absents himself. No other proof will 
supply either of these omissions. The de- 
fence on this point accordingly rests on the 
question, whether, in fact, the libellants were 
logged, as it is termed, on the same day they 
left the ship, and charged with absenting 
themselves without leave; and whether such 
entry was made forty-eight hours previous 
to their being "dismissed by the master. 

Those of the libellants who are charged 
with having deserted the vessel, and thus< 
forfeited their wages, are Charles Matthews, 
Abraham Estrom and John Harrison. I 
thing the evidence produced does not make 
out the fact of desertion, according to tlie 
requirement of the statute. The only ex- 
plicit entry affecting the libellants, is that of 
December 26th in relation to Chatles Mat- 
thews, and that of January 7th in relation 
to the three above named. The first entry 
may have been sufficient in form, but the 
succeeding entries show that Matthews did 
not continue absent forty-eight hours, and no 
more could be effected by this entry, if good 
proof, than a deduction of wages for the 
time of his absence. The last enti-y is de- 



ficient in one important reqmslte, as it does 
not purport to have been made on the same 
day the seamen absented themselves. It re- 
hearses the fact that they were absent with- 
out permission, but would seem to have ref- 
erence, as to two of them, to the entry of the 
31st of December, to denote the time and 
manner of such absence. That entry is, that 
nothing had been seen of the three men who 
left during the day. The reference to the 
previous mention of their names may be suf- 
ficient to indicate, with all necessary certain- 
ty, Matthews and Estrom as those intended. 
The reading of the two entries then would be, 
that Charles Matthews and Abraham Estrom 
left the vessel during the 31st of December, 
and were sfill absent, without permission, on 
the 7th of January. This is not that positive 
and distinct assertion, by an entry made at 
the time of absence, which is demanded by 
the act and recognised by the decisions as 
requisite to fix a forfeiture of wages on the 
seaman, even if the terms "without permis- 
sion" may avail the claimants the same as 
the statutory phrase "without leave." The 
entry was not made on the day the act was 
done, and does not assert that the libellants 
absented themselves without leave, but equal- 
ly admits the construction that it was the 
continuation of the absence, and not its in- 
ception, that was without permission. The 
entry of the 6th of January, in respect to 
Harrison, is equivocal and insufficient in two 
respects: first, it is uncertain whether his 
simply going away, or his going away with 
the carpenter's tools, was against the orders 
of the mate; and, secondly, the log-book does 
not aver that he was absent without leave, 
but only without leave of the mate, even if 
the entry of his going against orders is to be 
taken as asserting that he went without 
leave. The proofs in such a case should 
show that the authority over the vessel and 
the men was, at the time, with the mate; 
otherwise, a special entry in this form would 
leave room for an implication that the sailor 
had leave of absence from some other officer. 
But, without pressing this criticism upon the 
terms of the entry, the entry is not in sub- 
stance of a character to produce a forfeiture 
of wages. It does not purport to charge the 
man with absenting himself ftom the ship 
without leave, but with disobedience of the 
orders of the mate in going ashore. The 
mate may have forbidden his going, though 
he had previous leave from competent au- 
thority. The entry of the 7th of January, for 
the reasons before given,> is not sufficient to 
subject Harrison to a forfeiture of wages. 
The mate testifies, that on Wednesday, the 
6th of January, at furthest, (and he is not 
certain but it might have been on Tuesday, 
the 5th,) the other two libellants offered to 
unload the cargo, but the master refused to 
receive them, or to have anything further to 
do with them. This act of the master, there- 
fore, destroys, as to them, all the efficacy of 
the entries in the log subsequent to that day. 



CADMUS (Case No. 2,280) 



[4 I'ed. Cas. page 976J 



There is not, then, as against either of the 
libellants, proof that they were absent from 
the vessel without leave for forty-eight hours 
after being logged, even if the entry had 
been made in the manner required by law, 
and a forfeiture of wages cannot be enforced 
against them. As the claimants insist upon 
the enforcement of the inflexible pimishment 
of a forfeiture of wages for the offence char- 
ged upon the crew, it is no more than meet 
that, in obtaining such penalty, they should, 
on their part, be held to conform their proof 
to the strictest letter of the law. 

It is unnecessary to consider how far the" 
conduct of the libellants might subject them 
to punishment, by diminution of wages, for 
an infraction of the law maritime, because 
no equitable indemnity is sought by the own- 
ers for that cause. The whole defence is, 
that the libellants were guilty of tlie deser- 
tion which carried with it the penalty in- 
flicted by the statute. It is not claimed in 
the answer that the libellants have, by dis- 
obedience of orders, unwarrantable absence 
from the ship, or neglect of duty, rendered 
themselves liable to make good the damages 
sustained by the claimants, or exposed them- 
selves to such punishment as the court may, 
in its discretion, under the rules of the mai-i- 
time law, in respect to acts of malfeas- 
ance or nonfeasance on the part of sailors, 
see fit to impose— such as an adequate mulct 
or abstraction of wages, because of a breach 
of contract or an omission to perform the 
duties enjoined by law. On the contraiy, 
an absolute forfeiture is insisted on, upon the 
ground that the statutory offence has been 
committed and that the statutory punishment 
must follow. I shall accordingly hold, upon 
this branch of the defence, that the necessai*y 
proof, as required by the statute, has not 
been produced on the part of the claimants, 
to subject the libellants to a forfeiture of 
wages. I am the more ready to exact a 
strict compliance, on the part of the master, 
with the rule prescribing the manner in 
which the entry of absence shall be made in 
order to be evidence of desei'tion, because 
it most manifestly appears that the seamen 
were on inquiry as to their rights, and had 
not wilfully abandoned the vessel ivith the 
design of desertion. . They did not intend to 
leave her, unless they were legally acquitted 
of their agreement. If this will not entirely 
exonerate them under the maritime law, it 
may at least be rightfullj'- regarded, in a 
court of admiralty, as mitigating the offence, 
and talcing from it the character of wilful 
desertion. Abb. Shipp. (Ed. 1829) 464, note. 
They presented themselves every day on 
board, and evinced no intention to commit 
a wilfial violation of their contract or duties. 
The officers also seem to have impliedly ac- 
quiesced in the propriety of the seamen's 
proceedings, inasmuch as no steps were taken 
to enforce theu' obedience to the service 
asked of them. 

The other branch of the defence is, that no 



right of action existed at the time this suit 
was instituted. The period of service con- 
tracted for by the articles had not expired 
by lapse of time. The libellants contend, 
that the ti-ue meaning of the articles is, that 
the contract continued until the arrival of 
the vessel at her port of deliverj'^ in the Unit- 
ed States; that she might make one or more 
ports before reaching that of her final de- 
livery; but that the whole run must be ac- 
complished within the period of six months. 
'I'he claimants contend, that the term of serv- 
ice was to last for six months, and did not 
expire when the vessel reached the United 
States, or, if it did, that the libellants were 
bound to discharge the cargo, and could not 
prosecute for their wages until the expira- 
tion of ten days after the safe mooring and 
unlading of the vessel. The libellants also 
show a deviation from the voyage mentioned 
in the ai'ticles, to Maracaibo, on the Main, 
and claim that this absolved them from their 
agreement, and gave them a right to their 
discharge and pay on the entrance of the ves- 
sel into this port. The view I take of the 
evidence will render it unnecessary to dis- 
cuss the meaning of the agi*eement in the ar- 
ticles, or to consider what effect a deviation 
like the one here set up might have upon the 
mariner's contract Because, as it seems to 
me, the libellants show that they were dis- 
charged from the vessel after her arrival in 
this port. After such discharge, a mariner's 
connection with his vessel and his obligation 
under his contract are terminated, and he 
may at once r-ecover wages then due. The 
libellants swear, that as soon as the vessel 
was made fast, the mate gave them leave to 
go ashore, making at the same time declara- 
tions which might well be taken as a dis- 
charge, if the proof of them were clear. 
This, however, is denied by the mate, and 
higher credit is to be given to his testimony, 
in this ease, as to his own declai'ations. 
Still, the conduct of the master for several 
succeeding days, in not requiring the men to 
go to their duty, though they were in the 
habit of coming on board the vessel every 
day, might import that he understood they 
were discharged and meant they should so 
understand it There is room for doubt, 
however, whether the discharge was abso- 
lute, and one of which the libellants can 
avail themselves, previous to the 6th of Jan- 
uary, when the captain sent them off, telling 
them he shoifld have nothing more to do 
with them. This was but three days before 
the suit was commenced, and had the point 
of discharge been made a subject of contro- 
versy at the hearing, I should have felt dis- 
posed to direct furliier proofs to be taken 
tipon it This point may have been fully 
litigated on showing cause before the magis- 
trate, before issuing process against the ves- 
sel, and his decision may have been satis- 
factory to the parties, especially as it appears 
by the proofs that the cargo was discharged 
on the 2d of January, and that on the 12th, 
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when the mate Teas examined, the brig was 
about to proceed to Boston. Although this 
point is open upon the pleadings, and the 
claimants ai*e authorized to raise the objection 
and demand the judgment of the court upon 
it, yet the court may be satisfied with less 
evidence than if it had been the leading point 
in contestation before the magistrate on the 
summons, or on the hearing here. 

When the contract is terminated, the right 
to wages becomes perfect in the seamen. 
The contract need not end by the fulfillment 
of its terms. A discharge of the seamen by 
the master, or a constructive dischai-ge by 
breaking up the voyage, will entitle them to 
demand payment of their wages. Abb. 
Shipp. (Ed. 1S29) 442, note. The proofs sat- 
isfy me that the men were allowed to leave 
the service by the master, and, therefore, the 
defence that the right of action had not ac- 
crued when the suit was brought, cannot be 
maintained. Accordingly, I decree for wa> 
ges and costs, with the usual reference to 
the clerk to ascertain the amount due, and 
report thereon to the court. Decree accord- 
ingly. 

NOTE [from original report]. This decree 
was reversed on appeal by the circuit court, in 
December, 1830. on two grounds, as it is un- 
derstood: 1st. That the contract did not ter- 
minate with the arrival and discharge of the 
■vessel at her last port of destination, but was 
for sis months certain; 2d. That the statutory 
penalty of forfeiture applied to an unlawful ab- 
sence of a seaman from hi<? vessel for forty- 
eiffht hoars, if proved according to the general 
"ules of evidence. 



Case Wo. S,281. 

CADMUS V. BEMAN. 

[4 Am. Law J. (N. S.) 333; 14 Law Rep, 451.] 

District Court, S. D. New York. Oct. 11, 1851. 

Libel for Supplies — Defense op Discharge in 
IssoLVENCT— State and Federal Codrts. 

1. The defendant being master of a vessel, 
owned in this state, and he and the libellants 
being residents of this city, he purchased of 
them supplies for the vessel on credit. He was 
afterwards duly discharged by a judge of the 
common pleas, under the insolvent law of the 
state, from all his debts. He did not put the 
debt of the libellants on his schedule, nor is it 
proved that they had personal notice of his ap- 
plication for a discharge. Held, that there be- 
ing no evidence of any fraudulent design, on the 
part of the debtor, in omitting the debt of the 
libellants from his schedule, that, by the law of 
this state, his discharge is a bar to their debt. 

2. The same rule applies in the United States 
court, as between citizens of this state, when 
the debt was contracted and the discharge ob- 
tained here. 

D^n. admiralty. Libel in personam bv Abra- 
ham Cadmus & Co, against Ransom Beman for 
supplies furnished to respondent for a vessel of 
which he was the master,] 

[Note, Nowhere more fully reported; opinion 
not now accessible,] 
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The CADMUS v. MATTHEWS et al. 

[2 Paine, 229.] ^ 

Circuit Court, D. New York. Dec, ISSO.*" 

Deviation— Seamen's Wages— Accrual of Right 
OF Action for — Forfeiture for Desertion — 
Entry in Log-Book. 

• 1. The question as to deviation in a voyage^ 
is open to proof, and cannot be" decided as mat- 
ter of law. It relates to usage and the course- 
of trade, and is to be determined as a questiori 
of fact upon the evidence introduced by the- 
parties, and cannot be judicially noticed by the- 
court as a question of law. 
[See note to Case No. 2,118.] 

2. Where seamen are discharged by the mas- 
ter before the expiration of the time specified 
in the shipping articles, a right of action for 
their wages accrues immediately, and they need 
not wait until the expiration of the period for 
which they shipped. 

. 3. The entry in the log-book, in order to lay 
the foundation for a forfeiture of wages, un- 
der the act of congress,— 2 Bior. & D. Laws. 
117 [1 Stat. 133, § 5],— must state substantial- 
ly that the absence was without leave. Such 
entry must be made on the same day the sea- 
man .absented himself; and it can take effect 
only from the day when made. 

4. Although seamen who have absented them- 
selves, come on board again within the forty- 
eight hours allowed them by the act [1 Stat. 133, 
§ 5], yet if they refuse to do duty, it is not a re- 
turn within the meaning of the act. The re- 
turn in order to save a forfeiture of wages, 
must have been unconditional, and a return to 
duty generally. 

5. In the United States, independently of the- 
act of congress, the general doctrine of the ma- 
rine law as to the nature and effect of desertion- 
has been uniformly recognized; and is uniformly 
held to incur the penalty of forfeiture of ail 
wages antecedently due. 

6.- It is the duty of the court to watch over and" 
protect the rights of seamen; and although they 
should be held strictly to the great and leading- 
objects of their contracts, yet, when minor and 
less important stipulations are drawn in ques- 
tion, it ought to apply to them very liberal and: 
equitable considerations. 

[Appeal from the district court of the Unit- 
ed States for the district of New York. 

[In admiralty. Libel by Charles Matthews- 
and others against the brig Cadmus for 
wages. There was a decree for libellants in 
the district court (see Case No. 2,280), andl 
Hall and Curtis, owners of the brig, appeal.] 

THOMPSON, Ckcuit Justice. This cause- 
comes up on appeal from a decree of the- 
distriet court, by which the respondents- 
were allowed the amount of wages claimed 
for services as seamen, on board the brig- 
Cadmus. This claim was resisted by the ap- 
pellants on two grounds: 1. That the voyage- 
had not terminated when the proceedings 
were commenced; and, 2. That the seamen 
had. forfeited their wages. The voyage as 
described in the shipping articles, is, "Prom 
the port of Boston to port or ports in the- 
West Indies, and back to port or ports in 
the United States, one or more times, for 



^ [Reported by Elijah Paine, Jr.] 
= [Reversing Case No. 2,280.-] 
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and during the term of six months, from the 
25th day of September, 1829." 

This suit was commenced before the expi- 
ration of the six months, on the ground that 
the seamen were discharged from their con- 
tract, either actually by the master, or by 
operation of law by reason of an alleged 
deviation. The deviation set up in the libel 
is, that from St. Thomas, in the West Indies, 
the voyage was continued to Maracaibo on 
the Spanish Main, before returning to the 
United States. The answer denies that this 
is any deviation, but alleges that ^Maracaibo 
is a port in the West Indies, within tlie mean- 
ing of the shipping articles, and is so consid- 
ered by nautical and mercantile men conver- 
sant with voyages to the West Indies. The 
case was left upon these allegations in the 
pleadings, without any proofs on the one 
side or the other, and the district court pro- 
nounced no opinion upon the point. It was 
a question properly open to proof, and not 
one which the coiu't can decide as matter of j 
law; it is a question relating to usage and 
the course of trade, and is to be determined 
as a question of fact upon the evidence In- 
troduced by the parties, and cannot be judi- 
cially noticed by the coui-t as a question of 
law. I am not, therefore, called upon to de- 
cide this question, as it seems to have been 
waived by the libellants, and passed by with- 
out any opinion expressed by the district 
com;t. 

The questions upon which the cause turned 
in the court below were, that in point of fact 
the seamen were discharged by the master 
in the port of New York, before the expii'a- 
tion of the six months, and that they had 
not, by anything that had taken place, for- 
feited their wages. If the seamen were dis- 
charged by the master in tlie port of New 
York, there can be no doubt but that a right 
of action accrued immediately, and they 
were not bound to wait until the expiration 
of six months. It becomes an important 
point, therefore, to inquire how the evidence 
stands upon this question; and the bearing 
of this evidence will be better understood by 
seeing what are the allegations in the libel 
with respect to the voyage for which the sea- 
men shipped, and the discharge set up by 
them. The libel describes the voyage to be 
*'from the port of Boston to St. Thomas, from 
thence to Wilmington, N. C, from thence to 
one or more ports in the West Indies, and 
from thence back to a port in the United 
States." And it is then alleged, that the 
€admus arrived in the port of New York on 
the 25th day of December, in the same year, 
and that three of tlie libellants, Matthews, 
Estrom and Smith, were on the same day 
discharged; and that Harrison was dis- 
charged on the second day of January there- 
after. It is very evident that the proctor 
who drew this libel had not the shipping ar- 
ticles before him, or he would not have so 
misdescribed the voyage; and from the testi- 
mony of some of the seamen, it is equally 



clear that they had forgotten or were ig- 
norant of tlie voyage for which they shipped. 
The libel appears to be shaped on the as- 
sumption that the voyage ended on the re- 
turn of the vessel to a port in the United 
States, and such would seem to have been 
the understanding of the seamen; and that 
the question first raised by the seamen was, 
whether they were bound to unlade the carero 
before they were entitled to their discharge, 
and not whether they were bound to remain 
the six months, according to the shipping ar- 
ticles. And the libel accordingly alleges the 
discharge, in fact, on the very day the brig 
arrived in New York. The evidence, how- 
ever, is entirely insufficient to support this 
allegation, and it was not relied upon by the 
district coxirt; but the discharge is placed 
upon what took place at a subsequent day. 
The evidence in support of the alleged dis- 
charge on the 25th of December, is, that sev- 
eral of the seamen swear, that, whilst they 
were making the vessel fast, the captain told 
the mate that when he had made her fast, 
he should let the men go ashore; and that 
after they had made her fast, the mate told 
the men they might go ashore and go to hell, 
if they liked. This language, although ex- 
tremely reprehensible in the mate, could not 
have been intended by him. or understood by 
the seamen, as a general discharge from the 
brig. The order of the captain to the mate 
was given in their hearing, and must have 
been understood by them as a mere permis- 
sion to go ashore for a short time, according 
to the usual practice on the arrival of a ves- 
sel in port; and the whole conduct of the 
seamen afterwards shows that such was 
their understanding of the permission. But 
it is unnecessary to pursue the evidence on 
this point, as it was disregarded by the court 
below, and has not been relied upon by the 
respondents in this court. 

The discharge relied upon by the disti'ict 
court, and which has been pressed upon the 
argument of the case here, is inferred from 
what took place on the 6th or 7th of Janu- 
ary. It does appear from the testimony of 
several of the seamen, that the captain did 
declare to Matthews, Smith and Estrom, 
that he had nothing more to do with them; 
that he did not know them any more than 
men that never sailed with him. This, it 
will be perceived, was eleven or twelve days 
after the an-ival of the brig; and to a right 
undei-standing of the force and effect of this 
declai-ation of the captain, we must look at 
the attending circumstances, and what had 
previously taken place between the captain 
and the seamen, with respect to their refus- 
ing to do duty on board the brig. These 
three men had done no duty on board the 
vessel after the 25th of December, the day 
of her an-ival; although they were occasion- 
ally on board, and at some times intimated 
a willingness to assist in discharging the car- 
go, but utterly refused to do duty generally. 
Under these circumstances, and according to 
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the testimony of Matthews, they came on 
board on the 6th or 7th of January, and told 
the mate they were willing to discharge the 
-cargo. The captain was not on board, but 
soon after came, and the mate told him the 
men were willing to discharge the cargo: to 
which the captain replied, that he had noth- 
ing more to do with them; tliat he did not 
Hmow them any more than men that never 
sailed with him. The other two seamen 
state substantially .the same thing, except 
that they do not state that the offer to work 
was confined to the tmlading of the cargo. 
But the statement made by Matthews corre- 
sponds in this respect with that of the mate, 
who testifies that these three seamen had, 
some days before, been on board, and the 
•captain aslied them if they would go to their 
duty, and they said they would not; they 
then went away and remained imtil the day 
above mentioned, when he says they came 
on board and offered to discharge the cargo, 
but did not offer to do duty generally; that 
the captain was not on board, but- soon after 
came, and then told them that he had given 
them every opportunity to retm-n to their 
duty; that he had offered to i-eceive them 
after they had been absent forty-eight hours 
or more, but that they had refused; and that 
now, having been absent foin: or five days, 
they might get along with it the best way 
they could, and that since that time they had 
not been on board. On his cross-examina- 
tion, he states that when the captain told 
them they must do the best they could with 
it, one of the men aslied, "Then you do not 
want us?" to which the captain replied, "No, 
I will have nothing more to do with you." 
Under these circumstances, I cannot think 
that these declarations of the captain ought 
to be considered a discharge of the seamen 
from their contract as contained in the ship- 
ping articles. It is reasonably to be inferred 
from the conduct of these men, that they 
were ignorant of their engagement under the 
shipping articles, and that they considered 
their term of service ending at the port of 
New York, and that the only question with 
them was, whether* they were bound to un- 
lade the cargo. After such a course of con- 
duct, in violation of their duty, and the ex- 
press terms of their contract, and after the 
cargo had been discharged, the reply of the 
captain to the offer made by them to dis- 
•chai-ge the cargo, that he woidd have noth- 
ing more to do with them, can admit of no 
other reasonable construction than a declara- 
tion to them: "You have taken your stand; 
you have put yom'selves upon what you con- 
sider your legal rights; you must do the best 
jou can with it, I will have nothing more to 
do with you." If this is a fair and reason- 
able conclusion from the evidence in the 
case, as I think it is, then nothing has taken 
place on the part of the captain that can 
be considered an absolute or constructive dis- 
charge of the seamen; and if they were not 
•discharged, it follows, as matter of course. 



that no proceedings could be instituted by 
them for the recovery of wages imtil the ex- 
ph-ation of the six months, according to the 
shipping articles. But it becomes important 
to inquix*e whether there was a forfeitm-e of 
wages by any or all of the respondents, or 
whether the present proceedings were only 
prematm-ely commenced. 

I entirely concur in the opinion of the dis- 
trict judge, that the entiy in the log-book, in 
order to lay the foimdation for a forfeiture 
of wages under the act of congress, — 2 Bior. 
& D. Laws, 117 [1 Stat 133],— must state sub- 
stantially the absence to be without leave; 
and that such entry must be made on the 
same day the seaman absented himself, that 
is, the entry can take effect only from the 
day when made. Such are the plain and ex- 
plicit requirements of the act. The entry in 
the log-book on the 26th of January, as to 
two of the respondents, is as follows: "John 
Smith and Charles Matthews have been ab- 
sent from the vessel during .the day without 
permission." This entry as to them is suffi- 
cient, and the forty-eight hours began to run 
from that day; and the question is, whether 
they afterwards returned to then- duty, so as 
to stop the time running against them, and 
save the forfeiture. The evidence, independ- 
ent of the log-book, is very conclusive to show 
that these men, although they came on board 
again within the forty-eight hours, absolutely 
refused to do duly. Was such appearance ac- 
companied by a refusal to do duty, a return 
within the sense and meaning of the act? 
I think it was not It cannot be necessary, in 
order to bring the case within the act, that 
the seaman should keep himself concealed 
and beyond the reach of the captain. If he 
presents himself on board the vessel, the mas- 
ter might probably have the right to cause 
him to do duty; but the law does not impose 
upon him the necessity of exercising force. 
He may rely upon the more mild and peace- 
able redress provided by the shipping arti- 
cles, and the law applicable to the case; and 
I should say, generally speaking, when the 
vessel is in a home port, and the place of the 
seaman can be supplied, coercive measures 
had better be avoided. The absence contem- 
plated by the act must mean a total with- 
drawing himself from his duty as a seaman. 
He is, in such case, as to every beneficial pur- 
pose, absent It appears to me to be incon- 
sistent with the spirit and object of the act 
to permit the seaman to redeem the time, by 
appearing from day to day, and insulting or 
treating with contempt the authority of the 
captain. The retm-n of the seaman, which 
shall save the forfeitm'e, is, according to the 
language of the act, a return to his duty 
within the forty-eight hours: and can it be 
said, that his personal presence, accompanied 
by an absolute refusal to do duty, is a return 
to his duty? This, it appears to me, involves 
an inconsistency that ought not to be allowed 
in the construction of the act; nor would it, 
in my judgment, have saved the forfeitxure, if 
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these men had, within the forty-eight hours, 
returned and offered to discharge the cax*go. 
Such a qualified return to duty would not 
have been a compliance with the law, the 
voyage for which they shipped not being 
ended. It should have been unconditional, 
and a return to duty generally. Not having 
been discharged by the captain their term of 
service had not expired, and they were then 
as much under obligation to do duty gener- 
ally as at any time dm-ing the voyage. In the 
case of The Bulmer, 1 Hagg. Adm. 163, 
it was decided that a mariner had incurred 
a forfeiture of his wages by neglecting or re- 
fusing to return to his ship when recLuired 
by the master, although previously absent by 
leave. In that case, the mariner had permis- 
sion to leave the ship to perform some work 
for the British consul at Tangier, and refused 
to return when required by the captain. The 
defence to the claim of the mariner for wages 
was, that this refusal to return to his duty 
constituted a desertion: and Lord Stowell 
observes, that the mariner, being absent by 
permission, was entitled to his wages, unless 
they were forfeited by his subsequent mis- 
conduct; that it does not appear that there 
was any specific mention of a return to the 
ship, but it belongs to the nature of the thing: 
he who retires under a permission, goes with 
the stipulation of a return when the ship re- 
quires him; and that the evidence was clear, 
that to the applications n?ade to the mariner 
to return, his answers were a distinct refusal, 
and given in terms of reproach; and that he 
would not countenance the claim to wages. 
In this case, the mariner did not secrete him- 
self; he was within reach of the master. 
But this did not save the forfeiture; that 
was incurred by a refusal to return to his 
duty when required. The same rule is laid 
down in Abbott on Shipping (page 463, by 
Story), that, if a mariner quit the ship with 
leave of the master, and when ordered to re- 
tm-n, refuses to do so, his wages are forfeited. 
It is also stated by the same author, that de- 
sertion from the ship is held to be a forfei- 
ture of wages previously earned, in all mari- 
time countries (page 463); and the learned 
editor of that woik, in a note to his last edi- 
tion (page 463, note 1), says, it may be gen- 
erally stated that in America, independent 
of the act of congress, the general doctrine 
of the marine law, as to the nature and ef- 
fect of desertion, has been uniformly recog- 
nized. It is uniformly held to incur the pen- 
alty of forfeiture of all wages antecedently 
due, and that to constitute a desertion, there 
must be a voluntary departure without rea- 
sonable cause. 

With respect, therefore, to Matthews and 
Smith, their cases, I think, are brought with- 
in the act of congress, and that they have 
forfeited, all claim to wages. With respect to 
the other respondents, their cases must be 
considered unaffected by any entries in the 
log-book. They are not included in the entry 
of the 26th of December; and all the other 



entries, down to the 7th of January, are de- 
fective, and not in compUanee with the req- 
uisites of the act of congress; and this last 
enti'y must be laid out of view, having been 
made after the commencement of the pro- 
ceedings in this cqse. I have looked with 
considerable attention, and not without some 
wish, to find in the cases of the other two 
respondents, Estrom and Harrison, some- 
thing upon which I might distinguish their 
cases from those already noticed, and pro- 
tect them from an absolute forfeiture of their 
wages; but I have been unable to find any 
safe and satisfactory ground upon which to 
stand. They certainly appear in a less blam- 
able point of light; and there is reason to 
conclude they were influenced by the bad ex- 
ample, if not by the persuasions of Matthews 
and Smith. They returned on board the 
morning after leave had been given them to 
go on shore and perform some trifling serv- 
ice, and seemed to manifest some disposition 
to return to their duty; for, on being told 
by the captain that they were not discharged, 
and that they miist continue to do duty on 
board, they said they were perfectly satis- 
fied. This was on Saturday; but on Monday 
morning Estrom came on board with Smith 
and Matthews, and the captain asked them 
if they would go to their duty, and they all 
said they would i;ot, and went away, and did 
not afterwards return and offer to do duty, 
except on one occasion, when they offered to 
unlade the cargo; but even this was after it 
had been discharged: and although Harrison 
continued doing duty until the second of Jan- 
uary, he then declared that he had found an- 
other vessel, and that he did not intend to do 
any more work on board, and left the vessel 
without leave of the captain or mate, and did 
not afterwards return to his duty. Here 
was, therefore, an abandonment of duly both 
by Estrom and Harrison, and a voluntary 
withdrawing or departure from the vessel 
without leave and without any reasonable 
cause, and which, according to the authori- 
ties I have referred to, constitute a desertion 
under the marine law, and work a forfei- 
ture of wages; and in th^ act of congress on 
this subject, absence without leave is spoken 
of as importing the same thing as a deser- 
tion.^ 

»Mr. Abbott (Tr. Shipp. pt. 4, c. 3, § 4) 
says: "Neglect of duty, disobedience of orders, 
habitual drunkenness, or any cause which will 
justify a master in discharging a seaman dur- 
ing a voyage, will also deprive him of bis 
wages." Judge Story, in the case of The Jlen- 
tor [Case No. 9,427], comments upon the fore- 
going language of Mr. Abbott, as follows: 
"In a limited and restricted sense the proposi- 
tion here stated may be, and doubtless is, true. 
But it is not a single neglect of duty, or a 
single act of disobedience, which ordinarily car- 
ries with it so severe a penalty. There must be 
a ease of high and aggravated neglect or diso- 
bedience, importing the most serious mischief, 
peril or wrong; a case calling for exemplary 
punishment, and admitting of no reasonable 
mitigation; a case involving a very gross 
breach of the stipulated contract for hire, and 
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In considering tlie obligations of seamen, 
arising out of their contract in their ship- 
ping articles, according to the formula in 
common use, due "weight ought to be given 
to the character and situation of this class 
of men. Generally ignorant and improvi- 
dent, and probably very often signing the 
shipping articles without knowing what they 
contain, it is the duty of a court to watch 
over and protect their rights, and apply very 
liberal and equitable considerations to the 

going, in its character and consequences, to 
the very essence of its provisions. The only 
author!^ cited in support of the ijroposition by 
the learned author, shows, that it must have 
these limitations attached to it." Where 
freight has not been earned wages are not due; 
and it malces no difference that there lias been 
a salvage of part of the cargo. Dunnett v. 
Tomhagen, 3 Johns. 154. In this case, the de- 
fendant below pleaded the general issue, with 
notice of special matter. The cause was tried 
before the justices, by consent, but without a 
jury, and the following facts appeared: — ^The 
plaintiff was a mariner on board the Sarah, 
on a voyage from New York to Greenock and 
back at twenty-two dollars per month. That 
the ship performed the voyage to Greenock in 
safety, and was abandoned as a wreck on her 
homeward voyage, after being from port two 
months. The crew, in order to save the cargo, 
threw overboard their own clothes and other 
property. By their exertions they saved from 
the ship, so abandoned as a wreck, seven box- 
es of merchandise, which they stowed in the 
long-boat, and then left her. After being 
some time at sea, they wexe talcen up by the 
sloop Morning Star, and arrived safe at New 
York with the long-boat and merchandise. 
The property so saved and the long-boat were 
libelled in the district court, at New York, by 
the crew of the sloop Morning Star for salvage. 
After the merchandise and long-boat were in 
the custody of the marshal, an agreement was 
made between the libellants and the owners of 
the merchandise, (the plaintiff being in nowise 
privy thereto,) that the property should be sold 
at auction, and that, from the proceeds, the 
auctioneer should pay to the libellants such 
sum as should be awarded for salvage by two 
arbitrators, who awarded a sum in favor of 
the libellants, but how much did not appear. 
The seven boxes of merchandise were owned 
by sundry merchants in New York, and the 
captain and owners of the Sarah had no inter- 
est in them beyond their lien (if any) for 
freight. The outward wages only had been 
paid to the plaintiff. The plaintiff and all the 
crew gave receipts in full; and when the re- 
ceipts were demanded by the owners, they 
mformed the men that they should not have 
their wages unless they signed them. The 
mate and one seaman refused, and the plaintiff 
signed his mark, but received his pay for the 
outward voyage only. The boxes of merchan- 
dise sold at auction for 1,600 dollars. The 
wages due to the crew on the homeward voy- 
age, at the time the ship was abandoned, 
amounted to 414 dollars. The court below de- 
cided that the Sarah could not, in contempla- 
tion of law, be considered as wrecked, nor tiie 
merchandise and long-boat in such a state 
of peril as to entitle the crew of the Morning 
Star to salvage, to the prejudice of the seamen; 
that as the owners had received the goods, and 
thus entitled the captain of the Sarah to his 
freight therefor, and that as sufficient had 
been saved to pay the seamen's wages, and as 
the plaintiff had made a sacrifice of his own 
property to save that put into the long-boat, 
the court, in the exercise of their legal and 
equitable powers, gave judgment for the plain- 
tiff for his two months' wages, from the time 



enforcement of their contracts; particularly 
when are drawn in question the minor 
and more unimportant stipulations that are 
usually thrown into the shipping articles. 
But with respect to the great and leading ob- 
jects of the contract, viz., the designation and 
agreement, on the part of the ship-owner, 
with respect to the totended voyage, and 
the engagement, on the part of the seamen, 
to serve for certain stipulated wages during 
such voyage, they are so plain and simple, 

of the departure of the ship from Greenock to 
her abandonment at sea. 

Chief Justice Kent, in delivering the opinion 
of the court, said: — "It is the general rule of 
the marine law, that freight is the mother of 
wages, and that the safety of the ship is the 
mother of freight. The reason of the rule is, 
that the seamen may have an interest in the 
safety of the ship, and may thereby be in- 
duced not to desert her in cases of danger, hut 
to use their utmost endeavor, even at the haz- 
ard of their lives for her preservation. No 
freight was earned in this case on the home- 
ward voyage, because no part of the cargo was 
delivered by the ship. The contract was not 
fulfilled; the voyage was not performed; and 
no freight was earned: it follows, as a nec- 
essary consequence, that no wages were due. 
The salvage of part of the cargo does not take 
this case out of the general rule, because no 
freight was earned by the ship on the goods 
saved. It is not the saving of the cargo, but 
the earning of freight, that entitles the seamen 
to wages. The owners of the ship had no valid 
claim for freight, as for a part performance of 
the entire contract, because the fulfilment of 
the contract was not dispensed with by any 
act of the owners of the goods, nor, indeed, 
was there even a part performance by the own- 
er of the ship. A salvor, and not ship-owner, 
was here the deliverer of the goods saved. The 
seamen might, perhaps, have had a valid lien 
on the goods saved, for an equitable compensa- 
tion, in the light of salvage, but this gave them 
no right of action against the' ship-owners or 
master, on their contract for wages. The 
claims of salvage and for wages are totally dis- 
tinct, and are to be tested by different rules. 
It must, however, be admitted, that the loose 
manner of using these terms in some of the 
books, and in the old marine codes, tends to 
mislead;, but the confusion is easily cleared 
when the terms themselves, and the principles 
upon which those claims respectively rest, come 
to be understood and applied with due pre- 
cision." 

The general rule of maritime law is, that if 
freight be lost during the course of the voy- 
age by disaster or peril, arising from accident 
or superior force, the seamen lose their wages; 
but if the same be lost by the fraud or oSier 
wrongful act of the master, the reason of the 
rule does not apply. It is just, as well as 
agreeable to the maritime law, to distinguish 
between the cases in which the services of the 
seamen have not been rendered, in consequence 
of the perils at sea, and in which they have not 
been rendered, by reason of the act of the mas- 
ter or owner. If a seaman be wrongfully dis- 
charged from the service, his wages will still 
continue down to the termination of the voy- 
age. Abb. Shipp. 354. So if the voyage be 
interrupted and lost, by the act of the mas- 
ter or owner, the seamen have a valid claim for 
an adequate compensation. The maritime or- 
dinance of Lewis XIV. (des Loyers des Mate- 
lots, art. 3) provides for this case, by ordaining 
that if the -voyage be broken up, after it has 
commenced, by the act of the owner or master, 
the seamen hired for the voyage shall be paid 
their entire wages for the voyage, and those 
hired by the month the wages due for the time 
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and so easily understood, and so intimately 
connected with the interests of navigation, 
that a strict compliance with the contract, in 
these respects, ought to he enforced. I am 
the less reluctant to decree a forfeiture of 
wages in this ease, because the amount in 
question is very inconsiderable; and the ex- 
ample, I hope, may have a beneficial effect 
upon seamen, to let them understand that 
they are not to abandon a vessel for light 
and trifling causes, before the termination of 
the voyage for which they have shipped, 

they had served, and for the time necessary to 
enable them to return to the port of departure. 
"The master," says Pothier. in his remarks on 
this article (Louage des Matelots, note 203), 
"ought not to be discharged from his engage- 
ments, because the breaking up of the voyage 
was his own act, and a debtor cannot, by his 
own act, discharge himself of his obligation." 
The judgment in the court below was conform- 
able to this rule of the French law; and the 
rule on this subject in the English law does 
not, as I apprehend, differ from the marine law 
of France, though I have not met with any ad- 
judged case that is in point, and a recent nisi 
prius decision looks strongly the other way. 
Tn Baken v. Thom, 5 Esp. 6, Abb. Shipp. (3d 
Ed.) 444, it was ruled by Lord EUenborough, 
that if a ship be not seaworthy when she sails, 
and the voyage is lost by that means, the sea- 
men cannot recover their wages; for the rule 
is general, that the ship must perform her voy- 
age to entitle the seamen to wages; and the 
neglect of the owner, in sending out an unsea- 
worthy ship, might be the object of a special 
action on the case. Whether the loss of freight, 
by reason of the want of seaworthiness in the 
vessel, forms one of the exceptions, I am not 
prepared to say; but the rule that the voy- 
age must be performed is certainly not uni- 
versal, and without exception. A voyage lost 
by the fraud or misconduct of the master, and 
that so palpable as not to be denied, is not 
within the reason of the maxim, that freight 
is the mother of wages. The policy of the rule 
was well and distincjtiy assigned in a case in 
1 Sid. 179, where it was held, that if the 
ship perish by tempest, enemies, fire, &c., the 
mariners lose their wages, "for if the mariners 
were to have their wages in those cases, they 
would not use their endeavors, nor hazard their 
lives for the safety of the ship." Ttie counsel 
for the plaintiff, in the case of Abernetby v. 
Landale, Doug. 539, stated it to have been 
held, that if a ship be seized for debt, or for 
having contraband goods on board, the sail- 
ors had a right to their wages up to the time 
of the seizure. What decision or authority was 
alluded to does not appear; but this is un- 
doubtedly the settled doctrine in the treatises 
on the English marine law. In "the discourse 
of owners and masters of ships and mariners," 
contained in the "Sea Laws" (page 457) it is 
stated as the rule of law, that "if a ship hap- 
pens to be seized for debt, or otherwise to be- 
come forfeited, the mariners must receive 
wages, unless in some cases where the wages 
are forfeited as well as the ship; as if they 
have letters of marque, and instead of that 
they commit piracy, by reason of which there 
ensues a forfeiture of all. But lading prohibit- 
ed goods on board a ship, as wool and the like, 
though it subjects the vessel to a forfeiture, 
yet it does not deprive tlje mariner of his 
wages; for the mariners having honestly per- 
formed their parts, the ship is tacitly obliged 
for their wages." The same doctrine is main- 
tained in Malynes' Lex Mercatoria (page 105) 
and in the collection of sea laws annexed to 
Malynes. We may, therefore, consider this a 
rule of the marine law both in France a.nd Eng- 
land. 



The decree of the disti-ict court must, ac- 
cordingly, be reversed, and the libel dis- 
missed. 

[NOTE. A seaman who deserts the service 
of the ship forfeits wages previously earned. 
Coffin V. Jenkins. Case No. 2,948; The Rovena, 
Id. 12,090; Burton v. Salter, Id. 2,218; The 
John Martin, Id. 7,357; The Philadelphia, Id. 
11,084; The Swallow, Id. 13,664; The Merri- 
mac, Id. 9,474, The desertion must occur dur- 
ing the voyage. The Martha, Id. 9,144; Fran- 
cis V. Bassett, Id. 5,037; Cloutman v. Tunison, 
Id. 2,907. The forfeiture is discretionary with 
the court. Gifford v. Kollock, Id. 5,409; Swain 
V. Holland, Id. 13,661; Lovrein v. Thompson, 
Id. 8,557; The Union, Id. 14,347; The Balize, 
Id. 809. Quitting the ship with intention not 
to return is desertion. The Balize, supra; The 
Union, supra; The Catawanteak, Case No. 2,- 
510; The Rovena, supra; Hart v. The Otis, 
Case No. 6,154; Hayes v. The J. L. Wiekwire, 
Id. 6,262; Costello v. American Steamship Co., 
id. 3 263; The Ericson, Id. 4,510; Scully v. The 
Great Republic, Id. 12,571. To forfeit wages 
for desertion under the act of 1790, an entry 
of the desertion must be made in the log book. 
Magee v. The Moss, Id. 8,944; Cloutman v. 
Tunison, supra; The Phoebe v. Dignum, Case 
No. 11,110; The Hercules, Id. 6,401; Wood 
V. The Nimrod. Id. 17,959; Brower v. The 
Maiden, Id. 1,970; The Catawanteak, supra; 
Knagg V. Goldsmith, Case No. 7,872; Bray v. 
The Atianta, Id. 1,819; The T. F. Whiton, Id. 
13,849; Hart v. The Otis, Id. 6,154. As to what 
should be entered, see The Hercules, supra; 
Wood V. The Nimrod, supra; The Catawanteak, 
supra; Ulary v. The Washington, Case No. 14,- 
323; Snell v. The Independence, Id. 13,139.] 



Case No. S,28Sa. 

CADMUS et al. v. POLHAMUS. 
[18 Betts, D. C. MSS. 155.] 

District Court, S. D. New York. April 24, 

1851. 

AmriRALTY — Limitation of Actions— New 

Promise — Laches — Stale Claim. 

[1. In October, 1843, libellants furnished sup- 
plies to the master of a foreign vessel, who, 
while a resident of the district, had no fixed 
place of abode therein, but was employed chief- 
ly on the water. Notwithstanding repeated in- 
quiries and efforts to ascertain the master's 
whereabouts, libellants were unable to reach 
him by process, until February, 1850. Hdd, 
that the proceedings were not barred by the 
statute of limitations.] 

[2. Libellants were not guilty of laches so 
as to make their demand a stale claim, not cog- 
nizable in admiralty.] 

[3. An admission by the master that he pur- 
chased the articles is not sufficient to take the- 
demand out of the operation of the statute of 
limitations, where he denies his personal lia- 
bility.] 

[4. A sufficient acknowledgment of or prom- 
ise to a third person to pay a claim will remove 
the bar of the statute of limitations as effectu- 
ally as if made to the creditor.] 

p. The statute of limitations has no applica- 
tion in admiralty as a rule of decision, but may 
be adverted to in considering the question of 
laches or the staleness of a claim.] 

[In admiralty. Libel in personam by Abra- 
ham Cadmus and others against Charles Pol- 
hamus, master of the sloop Mad Anthony, 
for supplies furnished.] 

BETTS, District Judge. The action is to 
recover the bill of ?49.63 for an anchor and 
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other supplies, furnished to the ship Mad 
Anthony, of which the defendant was master 
in September and Octoher, 1843. The libel 
alleges the defendant was a non-resident of 
the district, and the sloop a foreign vessel. 
These allegations the answer denies, averring 
that the defendant has since that day resided 
within this district, and for the last four 
years in the city of New York, and that the 
sloop belonged to this port. It also denies 
the defendant was master or owner of the 
vessel, or any way chargeable for those sup- 
plies, if fm-nished him by the libellants. 

The proofs very clearly establish the fact 
that the articles charged against the vessel 
were furnished him by the libellants on the 
order of the defendant, and that he was then 
master of her, with the expectation of be- 
coming part owner with the person in whose 
name the title stood. It is not necessary to 
an exposition of the merits of the case to 
detail the particulars of the defendant's con- 
nection with the purchase and ownership of 
the vessel. The defendant remained the sea- 
son the supplies were furnished, in command 
of the vessel, and it is satisfactorily proved 
on his part, that since that period he has 
been a resident within this district, although 
it does not appear he had any fixed or perma- 
nent place of abode. Some part of the 
time he resided in Dutchess county, some 
part m Ulster coimty, and then his home 
was in the city of New York, but his em- 
ployment chiefly on the water, on barges 
navigating between Philadelphia, New York 
and other places on the North river. It ap- 
pears the libellants in the interim after the 
above credit made inquiries for the defendant 
and endeavored to find him. He was ar- 
rested in this cause about the middle of Feb- 
ruary, 1850, and previous to that time a 
letter had been written him demanding the 
payment of the account; he was asked when 
arrested, why he did not answer that letter. 
He replied he had taken advice, and did not 
think it necessary to answer it. The de- 
fence must depend upon two points, that the 
action is barred by the statute of limitations, 
or is from long standing so stale that the 
demand will not be enforced in admiralty. 

The statute is pleaded as a bar. If the 
suit was at law, the evidence would not be 
sufficient to remove the bar. The six years 
elapsed in October, 1849. In Febi-uary, looO, 
the defendant admitted to iVIr. Hollenbeck 
that he purchased the goods, but ought not 
to pay for them, as he was only the master 
of the vessel. He made a simUar admission 
to Mr. Kimber three or four years previous 
to thal^ at the same time asserting he ought 
not to pay the libellant's demand, as Mr. 
Ellsworth was to have furnished these ar- 
ticles. There is nothing in the admission 
importing his liability and willingness to pay 
the debt BeU v. Morrison, 1 Pet. [26 V. S.] 
362; 15 Wend. 259. Had a sufficient ac- 
knowledgment or promise been proved on 
the part of the libellants, it would take 



away the bar, though made to a third person 
and not to them personally. 6 Barb. 588; 
4 Barb. 168. But a mere acknowledgment 
of the original indebtedness is not enougli 
for that purpose. Nor do the libeUants prove 
any demand on the, defendant of payment 
before the six years expired. 

The statute of limitations, not applying to 
this comrt, as a rule of decision, it is admit- 
ted only for the purpose of considering 
whether a demand barred by its provisions 
ought not to be deemed so far stale in its 
character as not to be subject to suit in this 
court I should certainly hold this to be so,, 
had the libellants any dear means of access 
to the defendant during the period of the 
credit. But I think they have succeeded 
very satisfactorily in showing that the de- 
fendant was so far itinei*ary in his resi- 
dence, and that his place of ^bode was so 
indeterminate, that they are excused doing 
more than maidng repeated inquiries for 
him, which they prove they did. Others in 
New York who had dealt with him at the 
same time with the libellants were also 
ignorant of his place of residence. Mr. Kim- 
ber met him on board a steam boat, when he 
had convei-sation with him about libellants* 
demand, but did not know then where the 
defendant lived; and accordingly if he com- 
municated to the libellants the conversation 
and the defendant's denial of his obhgation 
to pay the debt, he could give them no in- 
formation where the defendant might be 
reached by them or by process. Under these 
circumstances I think it plain the libellants 
were not sleei)ing upon their rights, and 
have not omitted the opportunity of enfor- 
cing their demand. They give reasonable ev- 
idence of diligent inquiry and anxiety to pin:- 
sue their claim against the defendant, and 
this, connected with his actual employment 
and com-se of life, in my opinion, takes from 
the demand the character of staleness 
through any laches of theirs. Judge Story 
considers it an impoi-tant ingredient that in 
determining whether a claim barred by the 
statute of limitation should not be also de- 
nied recovery in admiralty, because of stale- 
ness, to ascertain that the party had the 
opportunity to enforce it sooner, and was 
aware of his ability to do so: and he justly 
inclined emphatically against sustaining a 
suit after the lapse of six years, when the 
subject of it had been a reasonable time with- 
in the reach of the process of the court to 
the knowledge of the libellant The Sarah Ann 
. [Case No. 12,342]. All the decisions on this 
subject go on the principle of laches in the 
libellant, implying that the demand has been 
abandoned by the creditor. Ben. Pr. § 575. 

I think in this case no intention to neglect 
or abandon the daim is imputable to the 
libellants, and therefore they are entitled to 
a decree for $49.63, with interest from the 
time the demand was made upon him by Mr. 
Kimber, say 4 years, and costs. Decree ac- 
cordingly. 
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Case ]!3"o. S,283. 

CADY V. IMPERIAL INS. CO. 

[4 Cliff. 203.]^ 

Circuit Court, D. Rhode Island. June Term, 
1873. 

IXSDRAXCE — PROMISSOKY ASD AFFIRMATIVE "WaR- 
KANTIES. 

1. Warranties are of two kinds, affirmative 
and promissory, and tliey may arise from ex- 
press words or by implication. 

2. Affirmative warranties, whetlier express or 
implied, are representations, in tlie policy, of the 
existence of some fact or state of things, at the 
time of, or previous to, the making of the policy, 
and they are conditions precedent which, if un- 
true, the policy does not attach as the contract 
of the insurers. 

3. Promissory warranties may be also either 
express or implied. They relate to the happen- 
ing of some future event, or the performance 
of some future act. They may be conditions 
precedent or subsequent. This is ascertained 
from the language employed, the subject-matter, 
and the surrounding circumstances. 

4. Even words of warranty are subject to 
construction, and will receive a liberal or 
strict one, to meet the justice of the ease. 

5. A warranty, in respect to an existing fact, 
is a condition precedent, and, if not true when 
reasonably construed, it avoids the policy. 

6. The insured, however, is only held to a 
substantial compliance, because the condition 
■cannot be extended by construction, so as to 
include what is not necessarily implied in its 
terms. 

7. Promissory warranties must be substantial- 
ly performed, but not, like wari-anties, exactly 
and literally complied with. If substantially 
true as to existing circumstances, and in the 
same way complied with, so far as they are 
executory, that is sufficient. 

8. A policy of insurance on a mill contained 
the stipulations that the forcing-pump should be 
kept in good working order, that a sufficient sup- 
ply of water-casks and buckets should be kept 
in each room. Held, these were not warranties, 
and that it was sufficient if they were substan- 
tially complied with, as by reasonable diligence 
in repairing the pump when out of order, and 
by keeping water-casks and buckets in places 
where they were easily accessible from the 
rooms. • 

[See Sayles v. Northwestern Ins. Co., Case 
No. 12,421.] 

A policy, in the sum of $7,500, was, on 
March 1, 1871, granted by the corporation 
defendants to the plaintiff [Resolved W. 
Cady], contractinj? to indemnify him, for one 
year from that date, against loss or damage 
by fire on his cotton-factory building, and 
the stone and frame additions thereto, situ- 
ated in North Providence, R. I., and known 
as the Grey Stone Mill, and on the machineiy, 

^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



both fixed and movable, therein, including 
also the engine, boilers, and their appurte- 
nances, and the tools, fixtures, shafting, belt- 
ing, steam and water pipes, forcing-pumps, 
mill furniture, and all other personal prop- 
erty required for the use of the mill, except 
stock and mill supplies, as set forth in the 
policy described in the declaration. Special 
reference to those details is unnecessary, be- 
cause the claim was for a total loss which 
occtUTed on December 1st of the same year 
in which the policy was issued. Due notice 
of the loss was given to the defendants, ac- 
companied by the required statement in writ- 
ing, showing the particulars and the extent 
of the damage, signed by the plaintiff or his 
agent, and verified by his oath. Having ex- 
hibited the necessary preliminary proofs, and 
payment being refused, the plaintiff brought 
an action of assumpsit to recover the amount 
of the loss, as insured in the policy. Service 
having been made, the defendants appeared 
and pleaded the general issue, and the parties 
thereupon filed a stipulation in writing, waiv- 
ing a jm*y, and consenting that the issues of 
fact shoiild be tried and determined by the 
court. 13 Stat. 501. Testimony was intro- 
duced by both parties, and the material facts 
found by the court are as follows: 1. That 
the fire occurred on the morning of Dec. 1, 
1871, and that the damage sustained by the 
plaintiff was $7,150, all of which was cov- 
ered by the terms of the policy. 2. That due 
notice of the loss was given to the defendants 
by the plaintiff, and that he also introduced 
evidence showing that he was the owner of 
the property consumed at the time of the 
loss; and that he also inti'oduced other evi- 
dence, tending to show that he had com- 
plied with aU the conditions prescribed in 
the terms of the policy, unless some one or 
more of the defences set up by the insm-ers 
ought to prevail as a valid answer to the 
action. By the terms of the policy it was 
agreed on the part of the assm-ed, that a 
constant night watchman should be kept on 
the premises, and that the forcing-pump and 
hydrants should be kept in good working 
order; also, a good supply of water-casks and 
buckets in each room. With liberty to use 
kerosene oil for lighting, provided the lamps 
are fiUed by daylight. Running time limited 
to customary day and evening hom's. and 
occasionally extra, to equalize work, not later 
than ten o'clock in the evening. Based upon 
that stipulation in the policy, the defendants 
set up the following defences, and attempted 
to maintain the following propositions:—!. 
That each and every clause of that stipula- 
tion was a warranty, and, as such, that it 
became a part of the contract, and that the 
plaintiff could not recover unless it was 
shown that those warranties had been strict- 
ly performed. 2. That those several war- 
ranties applied to the entire period covered 
by the policy, and that it was not sufficient 
to show a compliance at the date of the loss, 
if it appeared that there had been a failxu'e 
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to comply with the same at any prior period 
■covered by the policy. 3. That the evidence 
showed that the forcing-piimp was out of 
■order, from the inception of the policy to 
September 1st following, and that the war- 
ranty in that regard having been broken, the 
policy became void, because no reason was 
showh why it was not kept in good order 
•during all that time. 4, That the warranty 
was broken, because the forcing-pump was 
not in good order at the time of the loss. 5, 
That the warranty in regard to the water- 
caslts and buckets was broken in two particu- 
lars. 1. Because they were not kept in each 
room. 2. Because there never was the req- 
uisite supply, and also because the supply 
was deficient at the time of the fire. 

In respect to every one of the clauses in 
that stipulation, the plaintiff submitted the 
following propositions: 1. That the several 
clauses of the stipulation in question were 
not conditions precedent to the right of the 
plaintifiO to recover, nor were they warranties 
in the sense that the policy was avoided in 
case it appeared that a breach occurred in 
respect to any one or more of them, unless 
it also appeared that the breach did or might 
have contributed in some degree to the fire 
or loss. 2. That there was a wide difference 
Ijetween a representation, in a policy, that a 
certain fact existed at the date of the con- 
tract, and an agreement or covenant therein, 
that something shall be done by the assured 
to diminish the risk. He admitted that a 
representation in a policy that a certain fact 
existed, as that there was a forcing-pump 
in the building insured, was a warranty, and 
that the insured, if it was false, could not 
recover, as it constituted a condition pre- 
cedent, and that the policy never attached 
if it was shown to have been false. Conced- 
ing all that, still he denied that a failure 
to perform an agreement or covenant in a 
policy that something should be done by the 
Insured, in the future, as that the forcing- 
pump should be kept in good order, would 
Lave any such effect, as such an agreement 
■or covenant, even if taken in its widest 
sense, was but a condition subsequent, or a 
promissory warranty which would not avoid 
the policy, if it appeared that the breach of 
it did not and could not have conti-ibuted in 
any degree to the accident or loss. 3. That 
the several clauses in that stipulation were 
merely agreements or covenants running 
with the policy, and not strictly warranties, 
■operating as conditions precedent, as was 
supposed by the defendants. 4. That the 
clause stipulating that the forcing-pump and 
hydrants should be kept in good working 
•order was satisfied by proof of the existence 
at all times in the building of a good forcing- 
pump and hydrants, and reasonable skill and 
care to keep the same in good working or- 
'der. 5. That the clause stipulating that 
there should be a good supply of water-casks 
and buckets in each room was satisfied by 
«uch supply for each room so situated as to 



be accessible and convenient for use, whether 
actually located in the room itself or in an 
enti-y connected with the room, and leading 
out of the same into another. Equally con- 
tradictory views were entertained by the par- 
ties in respect to the matters of fact involved 
in those several propositions, the plaintifiE in- 
sisting that he had complied with every one 
of the requirements, and the defendants de- 
nying that the forcing-pump was in good 
order at the date of the policy, or at any sub- 
sequent time before the fire; and they also 
denied that there ever was a sufficient sup- 
ply of water-casks and buckets in each room, 
as required by the terms of the policy. Nu- 
merous witnesses were examined upon these 
topics, and thex*e was much conflict in their 
statements. 

S. Gurrey, A. Payne, and J. G. Pegram, for 
plaintiff. 

0. S. Bradley, F. Chamberlain, and J. H. 
Stiness, for defendants. 

Before GLIPFORD, Circuit Justice, and 
KNOWLBS, District .Tudge. 

CLIFFORD, Circuit Justice. Insurance 
against fire is a contract to indemnify the 
insm-ed for loss or damage, occasioned by 
that agency, to sutdi of the property of the 
insured as is described in the policy, during 
the period therein Jjpecified. Fland. Ins, 17; 
Ang. Ins. § 45. Policies of insurance, like 
all other written contracts, are to be con- 
strued by ascertaining the intention of the 
parties, and in collecting that intention, the 
words of the policy must be understood in 
their plain, ordinary and popular significa- 
tion, unless, in view of the subject-matter, 
or the usage of trade, the words have ac- 
quired a different meaning, or unless the 
context clearly shows that they are em- 
ployed in some special and peculiar sense. 
Carr v. Montefiore, 5 Best & S. 408; Robert- 
son V. French, 4 East, 135; Shore v. Wilson, 
9 Clark & F. 569. 

(After a review of the facts given in the 
foregoing statement, the court stated its find- 
ings as follow^:) 1. That the forcing-ptunp 
and hydrants were in the building insured 
at the date of the policy, and that they were, 
at that time, in good working order. 2. 
That shortiy after that, it was discovered 
that the forcing-pump was. out of order, and 
the agent and superintendent took it out 
and sent it to the manufacturers to have 
it repaired, supposing that all it needed was 
a new cap; and it appears that the manu- 
facturers took off the old cap and made a 
new one, and sent the pump back, and it 
was put in place; but it would not work. 
Subsequent attempts were made by the agent 
and the same superintendent to discover 
what the difiiculty was, but without success, 
though the attempts were repeated a number 
of times. On the 1st of June the superin- 
tendent left, and a new one was appointed 
in his place; and it appears that he, by 
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the direction of the agent, went immediately 
to work on the pump to see what it was 
that prevented it from operating; and the 
agent testifies that the new superintendent 
worlied upon it without success, until he, 
the agent, got tired of having the men so 
employed, and towards the last of August 
he went and got the manufacturers to send 
a man to the mill for that purpose; and it 
appears that he came, and finally discovered 
tliat the defect consisted of a small hair- 
crack, so called, hardly discoverable by the 
eye, but which was sufficient to prevent the 
pump from working. He took out that sec- 
tion of the pipe, and cast a new one, or 
caused it to be done, and replaced the defect- 
ive part with the new casting, and the pump 
was put in good working order in the first 
week in September. Satisfactory proof was 
also introduced by the plaintiff, showing that 
it was examined on the 1st of October fol- 
lowing, and found to be in good working 
order, and again on the 1st of November 
of the same year, when it was also found 
to be in the same condition. Testimony was 
also introduced, showing that the forcing- 
pump was examined as late as the middle 
of November, and the superintendent testi- 
fies to the effect that it was in good order. 
Viewed in the light of the whole evidence, 
the court is of the opinion, and accordingly 
finds, that the forcing-pump was put in good 
working order during the first week in Sep- 
tember; that it was examined the 1st of 
October and the 1st of November following, 
and again about the middle of November 
in the same year, and found to be in good 
working condition; and that the evidence 
furnishes no reason to doubt that it remained 
in the same condition until the night of the 
30th of the last-named month, when it was 
rendered inoperative by freezing. 3. That 
there was a sufficient supply of water-casks 
and buckets for each room, situated either 
in the room itself, or in an entry connected 
with and opening into the room, and so lo- 
cated as to be convenient and accessible for 
use in each room of the building. 4. That 
there is no evidence showing any breach 
of the other clauses of the stipTilation. 

Assume the facts to be as found by the 
com't, and it is clear that all of the propo- 
sitions submitted by the defendants in re- 
spect to the forcing-pump, except two, may 
be overruled without further remark. They, 
the defendants, still insist that the policy 
is void for three reasons: 1. Because the 
forcing-pump was out of order from the mid- 
dle of March to September 1st in the same 
year. 2. Because it was not in good work- 
ing order at the time of the fire. 3. Because 
the water-casks and buckets were, in some 
instances, located in an entry connected with 
the room, and not in the room itself, as they 
insist the terms of the policy require. Com- 
pletely repaired, as the forcing-pump was, 
during the first week of the preceding Sep- 
tember, no one would contend, it is pre- 



[4 Fed. Cas. page 986] 



sumed, if it had continued without any de- 
fect, and had been in good working con- 
dition at the fire, that the prior omission to 
prevent it from getting out of order would 
operate as a forfeiture of the indemnity 
secured by the policy. Such a proposition, 
it would seem, is too um-easonable to receive 
a moment's coxmtenance, and yet it must be 
adopted, or the first defence must fail, as 
the second defence, founded upon the fact 
that the forcing-pump would not operate at 
the time of the fire, is in every sense a dis- 
tinct matter, the one having no connection 
whatever with the other, showing beyond 
controversy that each must stand or fall by 
itself, wholly without aid from the other^ 
or in other words that the policy, if it was 
forfeited by the first omission, never after- 
wards became operative, and that if it was- 
not foi'feited by that omission, it continued 
to be operative throughout, unless it was 
forfeited by some new breach of the same 
stipulation, or some other wholly irrespec- 
tive of the prior omission. Warranfies are 
of two kinds, affirmative and promissory; 
and they may arise from express words, or 
they may be implied. Affirmative warran- 
ties, whether express or implied, xire repre- 
sentations, in the policy, of tlie existence^ 
of some fact or state of things at the time, 
or previous to the time, of making the policy, 
and they are conditions precedent, which, if 
untrue, the policy does not attach as the con- 
tract of the insurer. New Castle Fire Ins. 
Co, V. MacMorran, 3 Dow, 262; Biccard v. 
Shepherd, 14 Moore, P. 0. 475. 

Promissory warranties may also be ex- 
press or implied, and they have respect to- 
the happening of some future event, or the 
performance of some future act, and they 
may be conditions precedent or conditions 
subsequent. Their character depends upon 
the intention of the parties, to be ascertained 
from the language employed, the subject- 
matter, and the surrounding circumstances. 
1 Marsh. Ins. 346; 1 Ai-n. Ins. (2d Ed.]r 580. 
Courts of justice, in some cases, and some 
text-writers have denied that there is any dif- 
ference between an affirmative warranty and 
a promissory stipulation of the kind men- 
tioned, and insists that the latter, as well as^ 
the former, must always be regarded as con- 
ditions precedent, on tlie literal truth or ful- 
filment of which the validity of the entire 
contract depends; but it is evident that the 
rule, if it be one, must have many excep- 
tions, as otherwise the greatest injustice 
would be done to the insured, in view of the 
known fact that policies of insm'ance, of 
late yeai'S, are crowded with stipulations 
imposing almost innumerable conditions,, 
covenants and agreements, wholly unknown 
to such insti'uments until within a recent 
period, and which, it is to be feared, attract 
very little attention from the owner of the 
property insm:ed, until they are put forward 
subsequent to the loss, to shOTv that the los- 
ing party is not entitled to the indemnity for 
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wMcli tlie premium was paid. Borradaile v. 
Hunter, 5 Man. & G. 6^9; Alston v. Mechan- 
ics' Mut. Ins. Co., 4 Hill, 329; Aug. Ins. § 
143. Even words of wai-ranty are subject 
to construction, and will receive a strict or 
liberal construction, to meet the justice of 
the case, as where there was a warranty 
that a certain cotton mill was worked by- 
day only, it was held that the warranty was 
not infringed, because it appeared that the 
engine and unconnected shafting was kept 
running all night, as the mill and machinery 
were not substantially worked. Mayall v. 
Mitford, 6 Adol. & E. 070; Shaw v. Eob- 
berds. Id. 75; Whitehead v. Price, 2 Comp., 
M. & R. 447; Birny. Ins. 65; 1 Phil. Ins. 
(4th Ed.) § 872. 

Beyond doubt, a warranty in respect to an 
existing fact is a condition* precedent, and 
if it be not true when reasonably construed, 
It avoids the policy, whether it is material 
or immaterial, as the condition is a part of 
the contract which cannot be enforced unless 
it appears that the condition is fulfilled; but 
the insured, even in such a case, is only held 
to a substantial compliance, it being well- 
settled law that the condition cannot be ex- 
tended by construction, so as to include what 
is not necessarily implied in its terms. Tiu:- 
ley V. North American Fire Ins. Co., 25 
Wend. 374; Fland. Ins. 205. Somewhat dif- 
ferent rules are to be applied to the execu- 
tory stipulations in the policy, which are 
sometimes denominated promissory warran- 
ties, as such stipulations are rather to 
be regarded as having the legal effect of 
representations than of warranties, as un- 
derstood in the law of marine insurance, 
though partaking in some measure of the 
character of both. They are like repre- 
sentations, in requiring that the facts shall 
be true and correct, and, so far as they are 
executory, that they shall be substantially 
performed, but not like warranties, in re- 
q^iiring an exact and literal compliance. It 
is enough, therefore, if these statements, re- 
lied on as the basis of the conti'act, are made 
in good faith, and without intent to deceive; 
that they are substantially true and correct, 
as to existing circumstances, and substan,- 
tially complied with, so far as they are ex- 
ecutory and, regard the future. Houghton v. 
Manufacturers' Mut Fire Ins. Co., 8 Mete. 
[Mass.] 120; 1 Pars. Mar. Ins. 42B; Daniels 
V. Hudson R. Ins: Co., 12 Cush. 416; Hall 
V. People's Ins. Co., 6 Gray, 185; Columbian 
Ins. Co. V. Lawrence, 2 Pet [27 U. S.] 25; 
Aug. Ins. § 153; Gilliat v. Pawtucket Mut. 
Fire Ins. Co., 8 R. I. 292. Substantially the 
same question was presented in. the case 
of Aurora Fire Ins. Co. v, Eddy, 49 111. 106, 
heard and determined in the supreme court 
of minois. Insurance was granted to the 
plaintifE in that case, upon his flax factory, 
and the policy contained a stipulation "that 
the assiu:ed is to keep eight buckets, fiEed 
with water, on the first floor where the ma- 
chinery is run, and four in the basement by 



the reservoir, ready for use at all times in 
case of fire." Payment being refused, the 
insured sued the company, and the verdict 
was for the plaintiff. Exceptions were tak- 
en by the defendants to the instructions 
given to the jury, and the supreme com't, 
among other things, decided that the stipula- 
tion was not a condition precedent, that it 
was an agreement in the nature of a prom- 
issory warranty, and that it was to be con- 
strued like other written agi-eements; that it 
did not bind the insured to a literal perform- 
ance; that a substantial compliance was all 
that was requii*ed; that the jury should have 
been told that a literal compliance could not 
have been in the contemplation of the parties, 
as it might have been impossible, from freez- 
ing or other unavoidable causes; that such a 
construction would be unreasonable, as it 
would require what is impossible; but that 
it was incumbent on the insured to show 
that the required nimiber of buckets were at 
the places designated in the agreement, ready 
for instant use in case of fire; and inasmuch 
as one of the instructions given was of a 
different character, the com-t set aside the 
verdict, and granted a new trial. Evidently 
the general views of the court in that ease 
were the same as those expressed by the 
supreme court of Massachusetts in the case& 
previously refen*ed to, and those cases ap- 
pear to furnish the correct rule for the con- 
struction of the stipulation under considera- 
tion. Examined in view of those suggestions, 
and the authorities cited in their support, as 
the stipulation should be, the court is of- 
the opinion that the first defence must be 
overruled. 

Enough has already been remarked to show 
that the second defence cannot be sustained, 
as it is based upon the extreme rule that 
the stipulation in question is a condition 
precedent, and that nothing will excuse a 
strict performance of the same, which cannot 
T)e admitted, as it would render the policy 
void if the forcing-pump was rendered in- 
operative by lightning or flood, or even by 
the fire, which is the peril covered by the 
policy. Such a rule can never be adopted, 
as it would render the policy little better 
than a nullity. Sayles v. Northwestern Ins. 
Co. [Case No. 12,422]; Fland. Ins. 206; Peo- 
ria M. & F. Ins. Co. V. Lewis, 18 HI. 553; 
Hide V. Bruce. 3 Doug. 213; UnderhiU v. 
Agawam Ins. Co., 6 Cush. 440. Sufficient is 
also remarked to show that the third defence 
must be overruled, as the first branch of it, 
which assumes that the supply of water- 
casks and buckets was deficient, is negatived 
by the finding of the court; and the second 
branch of it is plainly untenable, as it con- 
travenes the proper rule of construction to 
be applied to the contract. Houghton v. 
Manufacturers' Mut. Fire Ins. Co., 8 Mete. 
[Mass.] 120; Jones Manuf'g Co. v. Manufac- 
tiurers' Ins. Co., 8 Cush. 84; Aurora Fii*e Itos. 
Co. V. Eddy, 49 HI. lOG. Viewed in any light, 
the court is of the opinion that the plaintifiE 
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is entitled to judgment. Damages and inter- 
est to be computed under the direction ol 
tlie coiu:t. 
Judgment for the plaintifE. 
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CADY V. PHOENIX FIRE INS. CO. 
[18 Int. Rev. Rec. 30; 5 Ohi. Leg. News, 462.] ^ 

Circuit Court, D. Rhode Island, June 12, 
1873. 
New Thial — Verdict against Bvidbncb — Fol- 
lowing State Pkaotice. 

1. A new trial is ordered in this case, on the 
ground that the jury rendering their verdict 
"must have fallen into some important mis- 
take, or must have departed from some rule 
of law, or have made deductions from the evi- 
dence which are plainly not warranted by it." 

2. The question as to whether the act of con- 
gress of June 1, 1872 [17 Stat. 197], to secure 
uniformity of practice in the federal and state 
courts, does not entitle a party against whom 
a verdict is rendered on a suit at common law 
in the circuit court to a second trial on filing 
a written motion therefor, within forty-eight 
hours after the rendition of the verdict, in 
accordance with the practice of the supreme 
court of Rhode Island, is touched upon but not 
decided. 

[At law. Action by Resolved W. Oady up- 
on a policy of fire insm-ance. There was a 
verdict for plaintiff, and the defendant now 
moves for a new trial.] 

C. S. Bradley and J. H. Stiness, for peti- 
tioners. 

S. Cm-rey, A. Payne, and J. O. Pegram, for 
respondent. 

KNOWLES, District Judge. The defend- 
ant company, against whom a verdict was 
rendered on the 10th of March, now moves 
that that verdict be set aside and a new trial 
granted, upon four distinct grounds,— one of 
these, that the verdict was against the evi- 
dence and the weight thereof. For a reason 
that will be apparent, of this ground for the 
motion I shall first ti-eat. 

Of a court's rights and duties, in disposing 
of a motion for a new trial, when claimed 
upon this ground, I had occasion fully to 
ti'eat in the ease of Hunt v. Pooke [Case No. 
0,895], Such a motion, I held, was address- 
ed to the discretion of the court, remarking, 
in conclusion, that, in my judgment, "it was 
no abuse of that discretion on. the part of 
the Pennsylvania jurist who, on the retm'u of 
a verdict by a jm*y, on the instant exclaimed: 
'Mr. Clerk, enter an order that that verdict 
be set aside. I wish it to be understood that in 
my comrt it requires a verdict from thirteen 
to rob a banking corporation.' " Nor was it, 
in my judgment, any abuse of that discre- 
tion on the part of our own Justice Curtis, 

^ [5 Chi. Leg. News, 462, contains only a par- 
tial r^ort.] 



when, at Newport, a motion for a new trial 
on the ground that the verdict was against 
evidence being tendered him by a very able 
and very pertinacious member of the bar, 
he, without a moment's hesitation, said: 
"You can file your motion, Mr. C, but I over- 
rule it now and at once, for I heard the case 
ti-ied, and am satisfied with the verdict." To 
the views then expressed I still adhere, and 
would here refer, as embodying the princi- 
ples or rules which should guide me in pass- 
ing upon the motion imder consideration. 
These I found in the conciu:ring rulings or 
declarations of Justice Story and Justice 
Curtis, the first saying, in 1 Sumn. 471 [Al- 
sop V. Commercial Ins. Co., Case No. 202]: 
"I hold it to be my duty to abstain from in- 
terfering with the verdict of a jury unless 
the verdict is "clearly against the undoubted 
general current of the evidence, so that the 
court can clearly see that they have acted 
under some mistake or from some improper 
motive, bias, or feeling;" and Justice Curtis 
saying, in 1 Curt. 64 [Wilkinson v. Greely, 
Case No. 17,071]: "I hold it to be my duty 
not to interfere with the verdict of a jury as 
being against the evidence, imless I can clear- 
ly see that the jmy must have unconscious- 
ly fallen into some mistake, or been actuated 
by some improper motive, in rendering the 
verdict;" and again saying, in 2 Curt 16 
[Palmer v. Fiske, Case No. 10,691]: "Now, 
what I have to determine upon this motion 
is whether I can clearly see that the jury 
must have fallen into some important mis- 
take, or must have departed from some rule 
of law, or have made deductions from the 
evidence, which are plainly not warranted 
by it." Now, recognizing as sound the rule 
of conduct deducible from the utterances of 
Justices Story and Curtis, not to say pre- 
scribed by them, I, without any hesitancy, 
adjudge that, upon the ground stated, the 
verdict in question should be set aside and a 
new trial granted. I cannot but clearly see 
that the jmy must have fallen into some im- 
portant mistake, or must have departed from 
some rule of law, or have made deductions 
from the evidence which are plainly not 
warranted by it, and consequently cannot 
but sustain the motion. 

And here I might, without violence to prec- 
edent or usage, indulge in an argumentative 
review of the whole case, involving a reca- 
pitulation of more or less of the testimony 
given by some forty or fifty witnesses, and 
incidentally a repetition, in substance, of the 
arguments of the learned counsel, with re- 
marks approbatory or otherwise; but from 
this I refrain, as clearly in this case a work 
of supererogation, not to say an injustice to 
one or the other of the parties, neither of 
whom, in my judgment, is entitled to an ar- 
gument in his favor from the bench upon 
the facts of the case, at any stage of the 
cause. 

Sustaining the motion upon the grou'id 
above stated, I might, without Impropriety, 
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decline considering or passing upon tlie re- 
maining three grounds. As, however, I have 
in fact given them due consideration, I will, 
in as few words as possible, state my con- 
clusions in regard to them. 

As a second ground for the motion, it was 
alleged that, while the case was pending be- 
fore the jury, one John L. Eoss, a friend and 
agent of the plaintiff, was seen conversing 
with a juror, and that said Ross, on being 
questioned by the counsel of the defendant 
concerning that conversation, admitted that 
it was about this case, and that he had con- 
versed with others of the jury, asserting that 
he had a right so to converse, if he did 
not attempt to influence the verdict. - Of this 
ground it seems sufficient to say that in 
view of all the evidence adduced, including 
the affidavits of Ross himself and of th^ ju- 
ror with whom the conversation was held, 
each of whom esplicitiy denied that the con- 
versation, between them had any relation to 
the case on trial, it must be held that the 
allegation of illegal interference with the ju- 
ry was not sustained by the proofs. In re- 
gard to the law in this particular, no ques- 
tion was raised at the bar. It was agreed 
to be as declared by the supreme court of 
Massachusetts (13 Mass, 220), thus: "Too 
much care and precaution cannot be used to 
preserve the purily of jm-y trials. It is not 
necessary to show that the mind of a juror 
tampered with was influenced in fact. If it 
was, there is sufficient cause to set aside the 
verdict; and if it was not, and the party 
who has gained the verdict has a good cause, 
he will still be entitled to a verdict upon an- 
other trial. AYe cannotbe too strict in guarding 
trials by jury from improper influence. This 
strictness is necessary to give due confidence 
to parties in the results of their causes, and 
every one ought to know that for any, even 
the least, intermeddling with jurors, a ver- 
dict wijl always be set aside." See, also, 5 
R. I, 561, where the supreme court of Rhode 
Island says: "The slightest tampering with 
a jury during the trial, or, prior to it, by a 
party, or the agent of a party, in whose fa- 
vor a verdict has been rendered, is, on 
grounds of public policy, a good cause to set 
it aside, without regard to the success of 
such an attempt to poison the course of jus- 
tice." 

The third ground for the motion was (as 
understood by the coiu-t) that the instruc- 
tions, to the jury in the charge by the coiurt 
were, in some particular or particulars, un- 
accordant with what the defendant's counsel 
understood the court, at an early stage of 
the trial, to intimate its instructions would 
be; whence it resulted, as is alleged, that his 
argument to the jmy was less pointed and 
less effective as to certain points than it 
might have been had he been preadvised of 
the exact terms and phrases of the charge. 
Overruling this, as a ground for a new trial, 
it seems sufficient to say, in explanation or 
vindication— Firstly, that this matter should 



have been made a subject of complaint, or 
of a request, to the court, before the jury re- 
tired, when, it is to be supposed, the court 
would have permitted a supplemental argu- 
ment, had right and justice demanded it, or 
have so phrased its instructions as to pre- 
clude all cause for complaint; and, second- 
ly, that, upon inquiry and examination, the- 
court fails to see such a discrepancy betwecB 
its intimations (as reported by the stenogra- 
pher) and its instructions as read to the jury 
as, it is alleged, is justly predicable of them» 
As the court reads its instructions, ignoring 
none of the qualifying clauses, and discrimi- 
nating between instructions and remarks in- 
tended to be illustrative merely, it also fails 
to, see wherein the argument of the learned 
counsel could with advantage have been es- 
sentially modified had he had the whole of 
the court's charge in hand, in print, while 
addressing the jury. 

Upon the fourth and last ground set forth- 
for a new trial, I decline in this connection,, 
and on this occasion judicially to rule. The 
question presented is equally novel and im- 
portant, and, being one which it is safe to- 
predict will, as soon as it may, be submitted 
to the supreme court, is one upon which a 
district judge merely should hesitate to pass 
without, at least, a conference thereupon 
with his superior of the circuit court, whose- 
seat he chances temporarily to occupy. The 
question arising is, in brief, this: Is a party 
to a suit at common law in the circuit coiui:^ 
against whom a verdict is rendered, entitied^ 
as of course, to a new (second) trial, on filing 
a written motion therefor within forty-eight 
hours after the rendition of the verdict, as he 
is in the supreme court of Rhode Island?^ 
(Gen. St. 4S8.) The defendant company in 
this case filed its motion within the period 
named, and now claims that it is entitied to 
a new trial, and, of coxnrse, basing its claim 
upon the 5th section of an act of congress of 
June 1, 1872 [17 Stat 197], in these words: 
"Sec. 5. That the practice, pleadings, and 
forms and modes of proceeding in other than 
equity and admiralty causes in the circuit 
and district courts of the United States, 
shall conform, as near as may be, to the- 
practice, pleadings, and forms and modes of 
proceeding existing at the time on like causes 
in the com-ts of record of the state within 
which such circuit or district courts are held, 
any rule of the court to the contrary notwith- 
standing: provided, however, that nothing 
hei'ein contained shall alter the rules of evi- 
dence under the laws of the United States, 
and as practiced in the courts thereof." IT 
Stat. 197. It is not questioned at the bar that 
under this act "the modes of proceeding" in 
the federal courts in this district mxist here- 
after be more accordant with those of the 
state com'ts, than they heretofore have been 
under the pre-existing- statutes of congress 
bearing upon the subject. Under these, "the- 
forms and modes of pi'oceeding" in suits at 
common law in the federal courts wiire re- 



CADY (Case No. 2,285) 

quired to be the same as those used in the 
state coui-ts in September, 1789, "subject, 
however to such alterations and additions as 
the said coui'ts respectively shall in their 
discretion deem expedient, or to such regu- 
lations as the supreme court of the United 
States shall think proper from time to 
time by rrde to prescribe to any circuit or 
•disti'ict court concerning the same." 1 Stat. 
03; Id. 276. And though such were the re- 
quirements of the law, and though in the 
Rhode Island courts, in 1789, and since, par- 
ties litigant have always been entitled, under 
state statutes, to a second trial (and for a 
long period to a third) as of com-se, it is a 
fact, nevertheless, that in the federal courts 
in this district a second trial has never been 
granted, or, so far as is known, ever claimed, 
unless for a cause recognized as sufficient, in 
view of common-law principles and practice. 

The new statute (section 5, above quoted), 
it is seen, while it contains the phi-ase, 
^'forms and modes of proceeding," found in 
prior statutes, prefixes to that the words 
■"practice" and "pleadings;" and hereupon 
arises the question discussed at the bar, 
whether under this section, requiring on the 
part of the federal courts conformity, as near 
as may be to the practice, pleadings, and 
forms and modes of proceeding in the courts 
■of record of the state, a party is entitled, as 
of com-se, to a second jury trial. Rtilings 
and dicta bearing more or less directly on the 
point, of five of my brethren of the district 
-courts, have been brought to my notice, viz.: 
Judge Longyear's of Michigan, 5 Chi. Leg. 
News, 289 [Hiller v. Shattuck, Case No. 
■6,504] ; = Judge Sherman's of Ohio, 5 Chi. Leg. 
News, 146 [Butler v. Young, Case No. 2,245]; 
Judge Hopkins' of Wisconsin, 5 Chi. Leg. 
News, 97 [Republic Ins. Co. v. Williams, Case 
No. 11,707]; ^ Judge Hall's of the northern dis- 
trict of New York. 7 N. B. R. 395 [Safe De- 
posit & Sav. Inst, Case No. 12,211];^ and 
Judge Blatchf ord s of the southern district of 
New York, 7 N. B. R. 551 [In re Dole, Case 
No. 3,965] ; " and, since the heai-ing before me, 
.a communication has reached me from the re- 
■spondents to the motion, directing attention 
to the seventh amendment to the constitution 
-of the United States, as virtually prohibiting 
a re-examination of the cause once tried by a 
jury, otherwise than according to the rules 
■of the common law. 

Of these rulings and dicta it seems suffi- 
cient here to say that those of Judges Hop- 
kins, HaU, and Blatchford seem to accord 
with the views of the supporters of the mo- 
tion, and those of Judges Longyear and Sher- 
man with the vie Wo of its opposers; and, of 
the seventh amendment of the constitution, 
to say that even to a cursory reader it cannot 
but suggest a line of argument likely to lead 
an inquirer to the conclusion that the word 
'"practice," contained in the section of the 
law above quoted, cannot be judicially eon- 

- [From 5 Chi. Leg. News, 462.] 
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strued to warrant a second trial of a jury 
cause, as of covurse, in a federal court, though, 
by a statute of Rhode Island, a right to such 
trial is secured to litigants in her courts. 

The question I add in closing is one that 
can be raised anew at any time on the rendi- 
tion of a verdict by a jury, and which, it 
is to be hoped, will be raised in the course 
of the coming term, when the learned judge, 
whose right it is, can declare and settle for 
this circuit the judicial construction of the 
section quoted, which, by the way, it is not 
unreasonable to believe its author intended 
should produce a uniformity of "practice," in 
the fullest sense of the phrase, in the federal 
and the state courts, in all common-law cases. 

A new trial is allowed and ordered on the 
ground first stated,— that the verdict of the 
jmy was against the evidence. 
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CADY v. WHALING- et al. 

[7 Biss. 430.]^ 

Circuit Court, E. D. Wisconsin. May, 1877. 

Suit bt Assigsee — Fraud — Jurisdiction of 
Court of Equity. 

1. An assignee in bankruptcy may maintain 
an action to set aside fraudulent conveyances 
made by the debtor before he is adjudged a 
bankrupt, and even before the bankrupt act 
was passed, provided the person to whom the 
transfer was made was a party to the fraudulent 
intent, or received the transfer without valua- 
ble consideration, and provided the action is not 
barred by the statute of limitations. 

2. Courts of equity possess a general concur- 
rent jurisdiction with courts of law in cases of 
fraud cognizable in the latter. 

[Cited in Sill v. Solberg, 6 Fed. 471.] 

3. An assignee in banltruptey stands in the 
position of judgment creditor and can bring a 
suit in equity to set aside a fraudulent convey- 
ance. 

This was a bill in equity, to part of which 
each of the defendants demm'red. The bill 
was filed by [Augustus F. Cady] the assignee 
in banki-uptcy of the estate of Charles L. 
Peirce and James M. Whaling, bankrupts, 
and charged in brief that in November, 1867, 
the bankrupts commenced business in Mil- 
waukee, as partners under the firm name 
of Peirce & Whaling, with a nominal capi- 
tal of §5,000. That at the time of commen- 
cing business, neither of the partners had any 
other property, exclusive of what was put 
into the business, except such as was by law 
exempt from seizure for debts. That imme- 
diately after November, 1868, they extended 
their business largely, buying upon credit, 
and by July, 1869, were in possession of a 
stock of merchandise of the value of one 
hundred thousand doBars. That notwith- 
standing the amount of goods bought and 

^ [RejKirted by Josiah H. Bissell, Esq., and 
i here reprinted by permission.] 
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sold by them, said Peirce & Whaling were 
on the first of January, 1870, insolvent, 
which fact of insolvency appeared on their 
books of account, and was .known to both of 
the bankrupts, but was not known to their 
creditors. That the firm and the individual 
members thereof, were largely insolvent, con- 
stantly from the first of January, 1870, until 
the date of the filing of a petition in bank- 
ruptcy against them, on the 6th of July, 
1876. The extent of this alleged insolvency, 
from year to year, was stated in detail in 
the bill, which alleged that when the peti- 
tion in bankruptcy was filed, they were ow- 
ing, over and above the value of their as- 
sets, more than $300,000. Alleged fraudulent 
acts on the part of the defendant, James M. 
Whaling, relating to the merchandise ac- 
count of the firm, and also relating to an 
inventory of the goods of the fii-m, made 
August 1st, 1875, were set forth in the bill. 
It was also alleged that on the 1st of Janu- 
ary, 1870, the banlanipts were indebted to 
Jones & Laughlins of Pittsburgh, Penn., in 
a large amount, for merchandise purchased 
and for moneys loaned; that the moneys so 
loaned and advanced were entered upon the 
partnership books of Peirce & Whaling by 
the name of "accommodation account;" that 
this accommodation account was opened 
March 13th, 1869, and that from that time 
forward, Jones & Laughlins continued to 
advance moneys to the bankrupts, for the 
purpose of carrying on said business, until 
the 1st of January, 1876, when the bank- 
rupts were indebted to the Pittsburgh firm, 
upon the accommodation account, in the sum 
of $99,177.57. The indebtedness of Peirce 
& Whaling to Jones & Laughlins, from year 
to year, beginning Januaiy 1st, 1871, was 
set forth in items in the bUl. 

The bill fiwther alleged, that the defend- 
ants, James M. and Ella M. Whaling, inter- 
married about December 15th, 1869, and that 
at the time of her marriage, she, the said 
Ella M. Whaling, had no separate estate 
aside from her wardrobe and bridal pres- 
ents, and that she had not received since 
her marriage any separate estate from any 
person, except her husband, other than such 
articles as had been presented to her upon 
anniversary occasions or holidays. That 
during the time Peirce & Whaling were in 
business, the defendant, James M. WhaUng, 
drew out of the firm and from its assets, 
the sum of $154,000, and appropriated the 
same to his own use. That with moneys 
drawn from the firm while it, and each mem- 
ber thereof, was insolvent, the defendant, 
James M. Whaling, pm-chased the real and 
personal property described in the bill, tak- 
ing title to all of the real estate so pur- 
chased, in the name of his wife, the defend- 
ant, Ella M. Whaling, and for the pui'pose, 
and with the intent to hinder, delay and 
defraud his creditors, then existing, and in 
fraud of the rights of his creditors, then and 
now existing, and the rights of complainant 



as assignee in bankruptcy, and without any 
consideration paid therefor by said Ella M. 
Whaling. That the personal property was 
purchased and paid for during the years 1870, 
'71, '72, '73, '74, '75 and '76, and whUe the 
defendant, James M. Whaling, was absolute- 
ly insolvent, and owing Jones & Laughlins 
over $100,000. That after the pm-chase of 
this property, the defendant, James M. Whal- 
ing, made a volimtary gift of the whole 
thereof, by word merely, to his wife, the 
defendant, Ella M. Whaling, who now claims 
that she is the owner thereof, and in the law- 
ful possession of the same. The personal 
property referred to, was alleged to consist 
of valuable household fm*niture, ornaments, 
etc., and stated in the bill to be of the value 
of about $10,000, and was alleged to be not 
exempt from execution or seizure for the 
payment of debts. 

The bitl also charged that the defendant, 
James M. Whaling, while a member of the 
firm of Peirce & Whaling, and while he and 
said firm were insolvent, procured a large 
amount of insurance upon his life, payable 
in case of his death, to his wife, EUa M. 
Whaling. " That he paid all of the premiimis 
therefor, from the time of so taking the same, 
until the time of the filing of the petition 
in bankruptcy, out of the moneys and prop- 
erty of Peirce & Whaling, that the amount 
of such life insurance was and is about $40,- 
000. That the said EUa M. Whaling never 
paid of her own money or property, anything 
upon such life pohcies, but that the same 
were so taken by said Whaling, payable to 
his wife, in fraud of the rights of his cred- 
itors, and of complainant's rights as as- 
signee; the said James M. Whaling thereby 
intending to make a provision for his wife 
out of the assets of the fii*m of Peirce & 
Whaling, and to defraud his creditors, then 
and now existing. These policies of insur- 
ance were set forth in detaU. in the bill. 

The prayer of the bill was: that the said 
Ella M. Whaling might be required forth- 
with to smTender the possession of all of the 
property, real and personal, described in the 
bill, to complainant, pending this suit, or 
that a receiver of said properly may be ap- 
pointed by the com*t, to whom said property 
shaU be. ti'ansf erred and delivered; that the 
deJ0fendants might be enjoined from in any 
manner interfering with, incumbering or 
disposing of the property; that the convey- 
ance of all of the real estate to EUa M, Whal- 
ing, might be adjudged fraudulent and void, 
and to be held in trust for the creditors of 
Peu'ce & Whaling, and of the defendant, 
James M. Whaling, and that a decree might 
be entered for the conveyance and release 
of such real estate to complainant; that all 
gifts and volimtary conveyance of the per- 
sonal property mentioned in. the bill, to said 
Ella M. Whaling, might be decreed to be 
fraudulent and void, as against the cred- 
itors of James M. Whaling, and as against 
complainant as assignee in bankruptcy; and 
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that said Ella M. "Whaling be required to 
deliver the said personal property to com- 
plainant, and to assign all of said life poli- 
cies to complainant as such assignee. To 
so much of the bill as related to the per- 
sonal property therein mentioned, and as 
sought to aToid the claims of the defendant, 
Ella M. Whaling, thereto, both of the de- 
fendants demmrred. 

David S. Ordway, for complainant 
James G. Jenkins, for defendants. 

DYER, District Judge. It is alleged in 
support of the demurrer: First, that an as- 
signee in bankruptcy cannot maintain an ac- 
tion to set aside or avoid a transfer of prop- 
erty made by the bankrupt prior to the time 
limited by the bankrupt law itself; in other 
words, that to enable an assignee to avoid a 
transfer or conveyance of property made by 
the bankrupt in fraud of creditors, it must 
be alleged and shown, that such transfer or 
conveyance was made within the period pre- 
scribed by section 5129, Rev. St; and that if 
such transfer or conveyance is made more 
than six months before the filing of the peti- 
tion in bankruptcy, the assignee is without 
authority or right to maintain an action in 
behalf of creditors, to set aside such transfer 
and to recover the property. 

It is true, that by the section of the stat- 
utes referred to, It is provided, that if an in- 
solvent person, within six months before the 
filing of a petition in banki'uptey against 
him, makes any transfer or disposition of 
any part of his property to any person who 
then has reasonable cause to believe him to 
be insolvent, and that such transfer or con- 
veyance is made with a view to prevent the 
property from coming to his assignee in 
bankruptcy, or to prevent the same from be- 
ing distributed under the act, or to defeat 
the object of, or in any way impair, impede 
or delay the operation and effect of the act, 
then the transfer or conveyances shaU be 
void, and the assignee may recover the prop- 
erty or the value thereof, as assets of the 
bankrupt. But it does not follow that the 
assignee in bankruptcy can only avoid such 
a fraudulent transfer of property made by 
the bankrupt as comes within the purview 
of this section. This section deals only with 
frauds on the act itself, and by reference to 
section 5046, it is foimd, that property con- 
veyed by the bankrupt in fraud of his cred- 
itors, is, in virtue of the adjudication of 
bankruptcy, and the appointment of an as- 
signee, vested in such assignee, subject only 
to the exceptions stated in section. 5045, 
which relate to property exempt from sei- 
zure for the payment of debts. 

The point under consideration has been so 
fully settled, that without fm-ther discussion, 
I regard it only necessary to refer to two or 
three cases in which the question has been 
passed upon. In Pratt v. Cmrtis [Case No. 
11,375] it was held that land conveyed in 



fraud of a'editors passed to the assignee in 
banki-uptcy of the grantor, by virtue of sec- 
tion 14 of the bankrupt act [14 Stat. 522], 
now section 5046, Rev. St., though conveyed 
more than six months before the bankrupt- 
cy, and was therefore, not a transfer within 
section 35 of that act now section 5129, Rev. 
St. 

In Carr v. Hilton [Case No. 2,436] it was held 
under the bankrupt act of 1841 [5 Stat. 442], 
that an assignee could maintain a bill to 
avoid and set aside a fraudulent conveyance 
of lands by the bankrupt to a third person, 
although such conveyance was made before 
the passage of the bankrupt act. 

This question has also been considered and 
passed upon in this circuit, in case of Brad- 
shaw V. Klein [Case -No. 1,790]. In his opin- 
ion in that case, Judge McDonald says: 
"Counsel for the defendant insist that the 
35th section of the act modifies the language 
of the 14th section, and limits the right of 
action to set aside fraudulent conveyances, 
to four, or at most six months; but I cannot 
assent to this construction. I think the pro- 
vision above cited from the 14th section re- 
fers to the state statutes against fraudulent 
conveyances, and to this only; and that the 
35th section of the bankrupt act [14 Stat. 
534] has no reference to those statutes, but 
is only intended to reach frauds on the bank- 
rupt act The two sections relate to differ- 
ent subjects, neither of them therefore, can 
be construed as explaining, modifying or lim- 
iting the operation of the other." And the 
conclusion is, that an assignee in bankruptcy 
may maintain an action to set aside fraudu- 
lent conveyances made by the debtor before 
he is adjudged a bankrupt, and even before 
The bankrupt act was passed, provided the 
person to whom the transfer was made was 
a pariy to the fraudulent intent, or received 
the transfer without valuable consideration, 
and provided the action is not ban*ed by the 
statute of limitations- 
Other authorities of the same pm*port 
might be cited, but these are sufficient. 

The second point urged in support of the 
demurrer is, that as to the personal property 
mentioned in the bill, the complainant has 
ample remedy at law; that no discovery is 
needed, and therefore, that the complainant 
cannot, as to such personal property, come 
into equity. 

'It is to be borne in mind that the claim on 
the part of the complainant is, that the de- 
fendant, James M. Whaling, in fraud of his 
creditors, appropriated moneys, belonging in 
equity to the creditors of Peirce & Whaliilg, 
and part of the assets of that firm, and with 
such moneys pm*chased the property in ques- 
tion, and undertook, while in a condition of 
insolvency, to ti*ansfer the property to, and 
vest the title thereof, in his wife. 

Here upon complainant's claim is involved 
the avoidance of a voidable legal title vested 
in the wife, and the case seems to be one of 
a class in which the rule frequently asserted 
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has teen applied,— that courts of equity pos- 
sess a general concurrent jurisdiction with 
courts of law, in cases of fraud cognizable in 
the latter. This is decided in the case of 
' Spalding v. McGovern [Case No. 13,217]. In 
that case the court said: "Although the- com- 
plainant claims title imder proceedings in 
bankruptcy, the cause of action is not creat- 
ed by the bankrupt act: It is in the nature 
of a creditor's bill to reach assets placed by 
the debtor in the hands of third parties, in 
order to hinder, delay and defraud the cred- 
itors. An equitable jmrisdiction exists in the 
com't over the case, wholly independent of 
the bankrupt law." 

In the case just cited, a bill in equity was 
filed to collect cei'tain moneys and property, 
alleged to have been fraudulently paid and 
transferred by the bankrupt to his wife, after 
his insolvency, and also to set aside a con- 
veyance of real estate made through the 
medium of one of the defendants, to hinder, 
delay and defraud the creditors of the bank- 
rupt; and the biU was entertained, a demur- 
rer thereto being overruled. 

In Traders' Nat Bank v. Campbell, 14 "Wall. 
[SI U. S.] 87, a suit in equity by the assignee, 
to recover the proceeds of goods sold tmder 
judgment in a state court against the bank- 
rupt, taken by confession, where both par- 
ties knew of the insolvency, was maintained, 
notwithstanding the proceeds were money in 
the possession of the bank, and a suit at law 
would seem to have been an adequate rem- 
edy. 

The precise point under consideration was 
presented in the case of Flanders v. Abbey 
[Case No. 4,851], a case which arose and 
was decided in this district In that case 
thex*e was a demm-rer to a bill, one of the 
causes of demm-rer assigned being that the 
complainant had complete remedy at law, 
and the demurrer was overruled. 

My conclusion is, that the second groimd 
urged in support of the demurrer in the case 
at bar, is untenable. 

The third and last ^oint insisted upon by 
counsel for the defendants, and to be con- 
sidered is, whether the complainant as as- 
signee, can maintain this bill for and on be- 
half of general creditors, who have no specif- 
ic lien by judgment levy or otherwise, upon 
the property in question. 

In support of the demm-rer upon this point, 
it is m'ged, that the assignee in bankruptcy 
took no other rights of property than the 
bankrupt himself possessed, and that he can- 
not pm-sue, for the benefit of general cred- 
itors, property that may have been fraudu- 
lently conveyed by the bankrupt; that is, 
that as between the parties, the title to the 
property given, transferred or conveyed, is 
good as against the assignee and cannot be 
impeached in behalf of general creditors. 

Support for this position is found in Re 

Collins [Id. 3,007], decided by Justice Hunt 

and that case is relied upon by counsel for 

the defendants. In his opinion in the case, 

4Fii;D.CAS. — 63 



Justice Hunt holds, that "in a case of a 
fraudulent incumbrance upon personal prop- 
erty, a general debt will not authorize a 
proceeding to vacate it There must be a 
bill of sale, or mortgage, or execution, or 
a judgment levy, or its equivalent constitut- 
ing a lien upon the specific chattel. Th& 
cases are all based upon the theory, that 
the party attacking the fraudulent act, must 
have an interest in, or a lien upon the specif- 
ic property thus incumbered. This is aa 
indispensable requisite; the assignee gain& 
no additional rights over those possessed by 
the bankrupt by a conveyance from him, 
or by his authority. The bankrupt can 
transfer no li^i upon this specific property, 
because he possesses none; the creditors cam 
give to the assignee no such lien, for the 
same reason." 

This case is certainly strong authority to 
sustain the position taken by the learned 
counsel for the defendants, upon this de- 
murrer, but I do not feel at liberty to follow 
it as an auttiority, in view of the fact that 
it has been virtually dissented from by Mr. 
Justice Strong, in Miller v. Jones [Id. 9,576], 
and its soimdness expressly denied by the 
circuit judge of this cu^cuit in an opinion 
delivered by him at the present term, in He 
Gurney [Id. 5,873]. In the case of MiUer 
V, Jones, supra, it was held that an assignee 
has the rights of a judgment creditor, as 
against a chattel mortgage not properly re- 
corded. In his opinion. Justice Strong says, 
that "notwithstanding some decisions to the 
contrary, an assignee in bankruptcy of mort- 
gagors stands in the position of such cred- 
itors, with equal rights; the adjudication of 
banki'uptcy being equivalent to the recovery 
of a judgment and a levy." 

In his opinion in Re Gurney, supra, Judge 
Drummond holds, that an assignee does not, 
as to creditors, stand precisely in the place 
of the bankrupt; that he can contest rights- 
to property which the bankrupt cannot con- 
test and he says that in this circuit it has- 
been uniformly held that the assignee oc- 
cupies a stronger position as the representa- 
tive of creditors, than the bankrupt. "That 
he is the agent of the creditors for the pro- 
tection of their rights; that the assignee 
stands in the place of an attaching or ex- 
ecution creditor, and that he has all their 
rights." 

In Bradshaw v, Klein, supra, it was argued 
that the assignee took such right of action 
only, as the debtor had before he was ad- 
judged a bankrupt and that as he could 
not have sued before the adjudication to re- 
cover property conveyed by him, in fraud 
of his creditors, so his assignee cannot after- 
wards maintain such action; but it was 
held, that although the transfer of property, 
made with intent to defraud creditors in that 
case, was valid as between the parties to 
it, nevertheless, the assignee, representing 
the rights of creditors, could maintain an 
action to have the alleged fraudulent con- 
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veyance set aside, and the property subject- 
ed to the payment of debts due to creditors, 
■who by virtue of the bankrupt act, were 
represented by the assignee. 

In view of the rulings of the courts upon 
this question, which I have cited, and es- 
pecially in view of such as have been recent- 
ly made, I must hold the third ground upon 
which this demurrer is m'ged, as equally 
untenable with those before considered. 

Demm-rer overruled, with leave to the de- 
fendants to answer that portion of the bill 
demm-red to within thirty days. 

See precedinsc case, 7 Biss. 420 [In re Pierce, 
Case 2^0. 11,139], as to status of assignee. 
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CAFIERO V. WELSH. 

r28 Leg. Int. 20; ^ 8 Phila. 130; 1 Leg. Gaz. 
Rep. 121; 3 Leg. Gaz. 21.] 

Circuit Court, E, D. Pennsylvania. Jan. 12, 
1S71. 

Pakol Evidence to Vary Bill of Lading. 

1. A bill of lading is both a receipt and con- 
tract, as a receipt it may be controlled or con- 
tradicted by parol evidence. 

2. To charge the carrier with an alleged defi- 
ciency, the testimony of the parties who actual- 
ly loaded the vessel is the best evidence. 

3. The evidence, showing that the cargo as re- 
ceived, was all delivered at the port of destina- 
tion: the official weight at that place is conclu- 
sive of the extent of the carrier's responsibility. 

[See note at end of ease.] 

Appeal from the disti-ict court of the Unit- 
ed States for the eastern district of Pennsyl- 
vania. 

In admiralty. The libellant, the master of 
the Italian brig Matilda, signed a clean bill 
of lading for 4,030 cantars of brimstone, to 
be delivered at Philadelphia. The respond- 
ents, the consignees at Philadelphia, and the 
shipper's agent, claimed to deduct from the 
freight the value at Philadelphia of 43,180 
lbs., short weight according to the biU of 
lading, ascertained by the custom house 
weight at Philadelphia, and accordingly de- 
ducted $607.22 in gold, from the freight pay- 
able by the bill of lading, for which suit was 
brought. The libellant's testimony showed 
that the cargo was taken from the ware- 
house on men's backs in baskets, shipped in- 
to open lighters, and taken on board the brig 
lying in the roads at Gu-genti. The bill of 
lading was prepared by the shippers, and 
was signed by the master on shore after the 
■cargo was laden in the merchant's office, 
without any knowledge of its correctness. 
The vessel sailed from Girgenti to Philadel- 
phia without touching at any intermediate 
port, and delivered all the cargo she received 
to the consignees at Philadelphia. The re- 
spondents, under a commission to Girgenti, 
showed a weighing by the custom-house au- 
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thorities, in the merchant's warehouse before 
shipment, but gave no details by which the 
accuracy of the amount stated in the bill 
of lading, prepared by themselves, could be 
tested by any of the ordinary commei'cial 
checks by which the quantity delivered to the 
ship could be ascertained. The cargo was 
laden at Girgenti at the shipper's expense, 
who employed the men and the Ughters to 
put it on board the brig. The libellant prov- 
ed by the testimony of himself and the offi- 
cers of the brig, that the whole amount 
received was delivered at Philadelphia. The 
cargo was carried in bulk and not in pack- 
ages. The hatches were never disturbed or 
opened until her arrival at Philadelphia, 

aiorton P. Henry, for libellant. 
John Fallon, for respondents. 

McKENNAN, Curcuit Judge. A common 
carrier is bound to deliver the specific goods 
entrusted to him at theh; appointed destina- 
tion, in the condition in which they were 
received by him, subject only to such deterio- 
ration as is necessarily incident to their trans- 
portation, and to such perils as may be by 
legal implication or express agreement, ex- 
cepted from his liability. His responsibility 
begins only when he assumes the custody 
of the goods to be transported. Hence, the 
master of a vessel is responsible for his 
cargo from the time of its delivery to him, 
and only for what is so delivered. Its kind 
and quantity, the place to which it is to be 
carried, and the person to whom it is to'be 
delivered, are subjects of proof, and of these 
the bill of lading is the customary and ap- 
propriate evidence. It has been expressively 
described as a receipt and a promise. It ac- 
knowledges that certain goods have been 
shipped, and engages to deliver them. "While, 
therefore, it may be regarded as conclusively 
establishing the employment of the carrier, 
and the essential stipulations of the contract, 
yet, as between the shipper and the carrier, 
it is only prima facie evidence of all matters 
descriptive of the cargo, and, as to these, 
may be modified or contradicted by parol. 
1 Sprague, 72 [The Tusker, Case No. 14,274]. 
"In regard to receipts, it is to be noted, that 
they may be either mere acknowledgments 
of payment or delivery, or, they may also 
contain a contract to do something in rela- 
tion to the thing delivered. In the former 
case, and so far as the receipt goes only to 
acknowledge payment or delivery, it is mere- 
ly prima facie evidence of the fact, and not 
conclusive; and therefore the fact which it 
recites may be contradicted by oral testi- 
mony. But in so far as it is evidence of 
a contract between the parties, it stands on 
the footing of all other contracts in writing, 
and cannot be contradicted or varied by 
parol. Thus, for example, a bill of lading, 
which pai-takes of both these characters, may 
be contradicted and explained in its recital, 
that the goods were in good order and well 
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conditioned, by showing that their internal 
order and condition were had; and, in liJce 
manner, in any other fact, which it errone- 
ously recites; but, in other respects it is to 
be treated lilie other written contracts." 1 
Greenl, Ev. § 305. 

In the present case, the libellant, as master 
of the Italian brig Matilda, contracted with 
<J. Donner & Co., of Palermo, for the trans- 
portation of a cargo of brimstone from Gir- 
genti, in the island of Sicily, to the port of 
Philadelphia. The cargo was shipped, and a 
bill of lading signed by the master, which 
recites the quantity as 4,030 cantars, equiva- 
lent to 705,250 lbs. The vessel sailed, and 
without touching at any intermediate port 
reached Philadelphia, where the cargo was 
again weighed by custom-house officers, and 
fell short of the weight stated in the bill of 
lading 43,180 pounds. The shippers, through 
the respondents, as their agents, claim to 
deduct from the freight the value of this 
deficiency; and this is the subject matter of 
the present controversy. The difference in the 
weight at Philadelphia, and as stated in the 
bill of lading, is too great to be explained by 
any allowable estimate of loss or wastage 
incidental to the handling or transportation 
of the cargo. The master is primarily ac- 
countable for it, because he accepted the 
shipper's weight, as the prima facie measure 
of his liability. But he is conclusively boxmd 
only for the quantity of lading actually re- 
ceived by him. If this is determinable, it 
is immaterial to speculate as to the cause 
of the disa*epancy. 

The only evidence to charge the master is 
the bill of lading, in which he acknowledges 
the receipt of 4,030 cantars of brimstone, 
and the testimony of D. Marcus Marcello, 
who says: "Knew that the sulphur was put 
on board the vessel the 13ih of July, 1869, 
and several days previously, and was always 
loaded in the bay, to the amount of 4,030 
cantars." If the import of this is, that the 
quantity of sulphur stated was actually ship- 
ped in the vessel, the witness does not in- 
form lis of his means of positive knowledge, 
further than that he was charged with the 
loading of the vessel as the agent of the 
charterers. That he had no responsible con- 
nection with the weighing of the sulphur, but 
that this office was performed by others, 
that he was on shore, and that the weight of 
the cargo was cheeked by a revenue officer 
on board the vessel, are facts which appear 
clearly, in his deposition. His testimony, 
then, is not the best accessible proof of these 
facts, of which they are susceptible. It ap- 
pears that the sulphur was in a warehouse 
on shore, was there weighed by D. Marco 
Attardo, agent of the warehouseman, super- 
vised by the comptroller of the customs, that 
it was thence carried by men in baskets to 
small lighters, and by them two miles out to 
sea, where it was transferred to the vessel. 
Each of these lighters was furnished, on ev- 
ery trip, with a clearance, called a "Let 



Pass," which authorized the discharge of its 
cargo only on the Matilda, and which were 
surrendered to a revenue officer on board, 
and are preserved in the custom-house. Thus 
the quantity carried by each of these small 
vessels, the number of trips performed by 
each, and the aggregate quantity delivered 
on board the Matilda, may be ascertained at 
the custom-house, and are proveable by the 
evidence in its possession. Why this proof, 
of such decisive pertinency, is not furnished, 
is not explained. Its absence is certainly re- 
markable, and justifies a presumption unfa- 
vorable to the defence. But this is not the 
only significant omission. The weighing of 
the sulphur is shown to have been done by 
Mr. Attardo and the comptroller of the cus- 
toms. As they were especially charged with 
this duty, the weight in detail of the several 
parcels, and the computation ' of these 
weights, by which the aggregate was ascer- 
tained, were peculiarly within their knowl- 
edge. Their testimony has not been taken. 
We are then left to find, that the quantity 
stated in the bill of lading was the accurate 
result of the weighing, and that it was actu- 
ally delivered on board the vessel, upon the 
testimony of a witness, who is not shown to 
have personal knowledge of either of these 
facts, but who seems to have affirmed them 
upon information derived from those who 
did know them. Under such circumstances, 
it cannot be assumed that the bill of lading 
derives material corroboration from the testi- 
mony of Mr. Marcello. The bill of lading 
was prepared by the shipper's agent, and 
was signed by the master, upon the assump- 
tion that the weight of the cargo therein re- 
cited was correct It has reference to the 
weight represented to have been ascertained 
at the warehouse, and is, therefore, to be 
taken as only formally admitting the quanti- 
ty actually shipped. If the effect of this ad- 
mission is not impaired by the absence of 
the demonstrative proof before referred to, 
it is overborne by the libellant's proofs. The 
libellant himself, and the first and second 
mates of the vessel testify, that the cargo 
shipped at Girgentiwas put below the hatch- 
es, which were fastened down, and not open- 
ed or broken until the end of the voyage, 
that the vessel proceeded directly to Phila- 
delphia, without stopping at any intermedi- 
ate port, and that the whole cargo, as ship- 
ped, was delivered to the consignees. It 
would seem to be impossible, that so large a 
quantity, as the deficiency here, could have 
been abstracted without the knowledge of 
these witnesses. Their testimony then must 
be accepted as true, or it must be rejected as 
wilfully false. Making due allowance for 
the interest of the libellant, and the rela- 
tions of the other witnesses to him, I discov- 
er no sufficient ground for imputing perjury 
to them, or for withholding credence from 
the testimony. Their statements, therefore, 
are to have the weight and efficacy which 
pertain to the testimony of unimpeached wit- 
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nesses. They satisfactorily establish the con- 
trolling fact, that the whole cargo, shipped 
at GU'genti, was delivered at Philadelphia; 
and so the weight, officially ascertained at 
the latter place is the conclusive measure of 
the libellant's accountability. 

The decree of the district court is, there- 
fore, affirmed. 

[NOTE. The words "received in good order," 
"in good condition," etc., in a bill of lading^, are 
not conclusive on the carrier. Seller v. The 
Pacific, Case No. 12,644; The Adriatic, Id. 90; 
The Howard, IS How. (59 TJ. S.) 231; Brad- 
street V. Heran, Case No. 1,792; Zeriga v. 
Pope, Id. 18,213; Rich v. Lambert, 12 How. 
(53 U. S.) 347; Nelson v. Woodruff, 1 Black 
(66 TJ. S.) 156; Choate v, Crowninshield, Case 
No. 2,691; Turner v. The Black Warrior, Id. 
14,253: The Olbers, Id. 10,477; The Oriflamme, 
Id. 10,571. See, however, The T. A. Goddard, 
12 Fed. 174. A statement in a bill of lading as 
to auantity is not conclusive. The Tusker, 
Case No. 12,274; Merrick v. 19,514 Bushels of 
Wheat, 3 Fed. 340: Sutton v, Kettell. Case No. 
13,647; The J. W. Brown, Id. 7,590; The 
Saragossa, Id. 12,336; Carao v. Guimaraes, 10 
Fed. 783; JIanchester v. Jlilne, 'Case No. 9,- 
006; Manning v. Hoover, Id- 9,044; Goodrich 
V. Norris. Id. 5,545; McCready v. Holmes, Id. 
8.733. But see Backus v. The Marengo, Id. 
712.] 



Case No. 2,287. 

CAGE V. JEFFEIES. 

pBEempst. 409.] ^ 

Circuit Court, D. Arkansas, April, 1839. 

Pkactice— Laying Venue— Juuisdiction — Db- 

MUKRER. 

1. Every material and traversable fact was 
formerly required to be alleged with a venue, 
as it regulated the summoning of the jury, who 
were anciently always returned from the vicin- 
age; but with us, in transitory actions, venues 
are of no practical utility. 

2. The jurisdiction of the court is not affect- 
ed by the venue laid, or a wrong one, or by the 
entire omission to lay one. 

3. When two states are named, one in the 
margin, and the other in the body of the declara- 
tion, the words "state aforesaid" have a gener- 
al reference to the state or venue in the margin, 

4. A special demurrer may be filed in all ac- 
tions in the courts of the United States. 1 
Stat. 91. 

[At law. Action of debt by James D. Cage 
against Richard Jeffries. Heard on demurrer 
to the declaration.] 

WUliam C. Scott, for plaintiff. 
William Cummins and Albert Pike, for de- 
fendant. 



JOHNSON, District Judge. This is an ac- 
tion of debt, in which the piaintiff declared 
as follows, namely: "James D. Cage, a citi- 
zen of and residing in the state of Tennessee, 
complains of Richard Jeffries, a citizen of 
and residing in the state of Arkansas, of a 
plea that he render unto him the sum of 

^ [Reported by Sam lel H. Hempstead, Esq.] 



five hundred and thirty-nine dollars, which 
to him he owes and from him unjustly de- 
tains. For that whereas the said defendant^ 
on the 1st day of April, 1837, at the state 
aforesaid, by "his certain writing obligatory, 
promised to pay," and then proceeds as in the 
ordinary form. To this declaration, the de- 
fendant has filed a special demm-rer, and as- 
signed as cause "the imcertainty of the 
venue laid in the declaration, the averment 
being that the defendant, at the state afore- 
said, by his certain writing obligatory, prom- 
ised to pay, having previously mentioned the 
state of Tennessee and the slate of Arkan- 
sas." In England, the general rule respect- 
ing laying the venue in declarations was, that 
every material and traversable fact should 
be alleged with a venue, as it regulated the 
summoning the jury, who were anciently al- 
ways returned from the vicinage, on account 
of their supposed personal knowledge of tne 
matter in dispute. With us venues in tran- 
sitory actions are of no practical utility 
(Steph. PI, 2S0-292, and cases cited in the 
notes), and the ride became so modified there, 
that in transitory actions the jurisdiction of 
the court was not affected by the venue laid, 
or the entire omission to lay one. Cowp. 176. 
Venues, however, have been always consid- 
ered as a part of the technical form, but not 
as a substantial part of the declaration. A 
declaration without a venue, or with a wrong 
one, may be bad in form, by reason of long, 
immemorial, and technical usage (1 Chit. PL 
310); but where the jurisdiction of the court 
depends on the sum in controversy and citi- 
zenship of parties, the objection ought not tO' 
be allowed. There does not, however, ap- 
pear to be any imcertainty in the venue laid 
in the declaration in this case. The venue, 
as laid in Hie margin, is the state of Ai'kan- 
sas, and the state of Tennessee is only men- 
tioned as a part of the description of the 
plaintiff. The words "state aforesaid" have 
a general reference to the state of Arkansas- 
in the margin, and not a particular reference 
to the addition of the plaintiff's name. 1 
Chit PI, 305. Where a county is in the mar- 
gin of a declaration, and the trespass or thing 
is alleged to have been done at D., and it is 
not shown in what cotmty D. is, yet it is 
well enough, because it shall be intended to 
be in the same county stated in the margin; 
for a general intendent shall there serve. 3 
Wils. 340; 1 Saund. 308, note 1; 5 Mass. 95. 

A question has been made as to whether 
a special demurrer is allowable by the prac- 
tice of this com't The 32d section of the ju- 
diciary act of congress of 1789—1 Story's 
Laws U. S. 66 [1 Stat. 91]— expressly gives the 
right of filing a special demurrer in all ac- 
tions in the co^urts of the United States. De- 
murrer overruled. 
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Case No. 2,288. 

CAHART et al. v. AUSTIN. 

[2 Cliff. 528; 2 Fish. Pat. Cas. 543.] * 

Circuit Court, D. New HampsMre. May Term, 
1865. 

Patents— Reed MusicaIi Ixstbdmbnts — Reissue 
— Enlarging Claim— Cokclcsiveness of Coii- 
MissioKEu's Decision — Porpose of Reissues. 

1. The daims of an original patent on reed 
musical instruments were as follows: -"Making 
an exhausting-bellows for reed instruments, 
consisting of two chambers combined with each 
other, and with the reeds placed above, so that 
the chamber next the sounding-board shall be 
enlarged by a weight on the first flap, substan- 
tially as herein described, and exhausted by 
the action of the second flap," &c. The patent 
was twice reissued, and the claims thereof were 
as follows. Of the first reissue, "the combina- 
tion of the reeds with an exhaust chamber of 
variable capacity, and an air-pump whose ac- 
tion exhausts and rarifies the air therein, — the 
exhaust-chamber tending to expand with a 
force that will balance the rarefaction to be pre- 
served in the chamber." Of the second reissue, 
"so connecting the board which contains the 
reed seats, or perforations for the reeds, with 
the exhausting bellows, that it shall form sub- 
stantially a part of the stationary leaf or cover 
of the exhaust-chamber thereof, while the ex- 
hausting or pumping chamber is placed in im- 
mediate connection with the said exhaust-cham- 
ber, without the intervention of tubes, thus im- 
proving the tone of the reeds, and expediting 
their speaMng, and giving a compact, ligh^ 
and graceful form to the instrument," etc. 
This last reissue also claimed the reed cells in 
combination with the reed seats, the concentrat- 
ing chamber in combination with the reed cells 
and reed seats; the last two combinations, how- 
ever, only when used with a suction or exhaust 
bellows. Bold, that when viewed in connection 
with the descriptive parts of the specification, 
the claims of the last reissue, although show- 
ing some connection with the original patent, 
were still too widely different from it, and based 
to such an extent upon interpolations in the 
description of the last rdssue, that they must 
be construed as embracing more than was de- 
scribed, claimed, or indicated in the original, 
that they were not for the invention therein de- 
scribed, and were void. 

[Cited in Union Paper-Collar Co. v. White, 
Case No. 14,396.] 

2. Where the claims of a reissue contain new 
patentable matters not shown in the original 
patent, and the same are so interwoven, with 
other elements specified in the original, that they 
cannot be ■ separated, no action can be main- 
tained upon the original elements of the claim 
so constructed, but the entire reissued claim 
must be taken together. 

3. In an application for a reissue, the de- 
cision of the commissioner, even in the absence 
of fraud, is not conclusive upon the question 
whether the improvements set out in the reissue 
are a substantive part of the invention secured 
in the original. 

4. Comments on Stimpson v. West Chester 
R. Co., 4 How. [45 U, S.] 404. 

5. The commissioner's decision is not con- 
clusive as to his own jurisdiction. Neither has 
he any authority, pending an application for re- 
issue, to hear testimony as to what the invention 
was, and allow the applicant to amend his 

^ [Reported by William Henry Clifford, Esq.., 
and Samuel S. Fisher, Esq., and here compiled 
and reprinted by permission. Syllabus, state- 
ment, and portion of opinion not otherwise in- 
dicated from 2 Cliff. 528.] 



claims and specification, so as to embrace what- 
ever the proofs show he invented, although the 
reissue may thus show improvements neither 
described, suggested, nor indicated in the model, 
drawings, or specification of the original. 
[Cited in Milligan & Higgins Glue Co. v. 
Upton, Case No. 9,607; Seymour v. Os- 
borne, U Wall. (78 U. S.) 545.] 

6. The reissue is granted in order to amend a 
defective original specification; but unless it is 
for the same invention, the commissioner has no 
authority to grant it. 

7. If it appear on the face of the two patents, 
by compaxison, that the reissue is for a differ- 
ent invention from the original, the reissue is 
void. 

8. In a reissue the patentee may redescribe 
or claim not only what was well described or 
claimed in the original, but also what was de- 
fectively set out,j suggested or indicated in the 
drawings or specifications which properly be- 
longed to the invention. 

9. The privilege of reissue was not given to 
make patents more elastic or expansive, and 
therefore more available for the suppression of 
other inventions of the same class. 

Bill in equity. Suit was -brought [by Jere- 
miah. Cahart against Charles Austin] to re- 
cover damages for the alleged infringement 
of a patent for an improvement in reed musi- 
cal instrumoits. The patent [No. 4,912] was 
twice reissued [Nos. 372 and 484] and was 
also extended. The original patent was en- 
titled an improvement in bellows for musical 
instruments. It shotdd be remarked that 
both reissues, in the desmptive portions there- 
of, contained statements upon the nature, 
characteristics, and object of the invention, 
which were enlarged and changed from those 
of the original.* In the introductory portions 
of the opinion, the court characterized these 
changes as "extensive and radical." Cahart 
was the patentee, and the other complainants 
were assignees. The d.efences may be thus 
classified: That the last reissue was void, be- 
cause it was lor a different invention from 
that set forth in the original patent. That 
the patentee was not the original and flxst 
inventor of the improvement. That the 
claims of the patent were insufficient to 
cover any combination or invention, and that 
therefore the patent was void. That the Im- 
provements claimed in the last reissue were 
abandoned by the inventor [and are forfeited 
to public use]. 

0. M. Keller and Causten Browne, for com- 
plainants. 

Edmund Burke and A. Fletcher, for re- 
sp"bndents. 

CLIFFORD, Circuit Justice. [Suit in this 
case was brought by the complainants to re- 
cover damages of the respondent, for the al- 
leged infringement of certain letters patent. 
Invention, as described in the patent on 
which the suit Is foimded, which, in the 
second reissue, Is for a new and useful im- 
provement in reed musical instruments. 
Original patent, dated December 28, 1846, 
was for a new and useful improvement In 
bellows for musical instruments, and such 



CAHART (Case No. 2,288) 



[4 Fed, Cas. page 998^ 



was the description of the invention as con- 
tained in the specification. Patentee is the 
first-named complainant, and the record 
shows that he, on June 24, 1856, snrrendei-ed 
the patent, and the same was reissued to 
him on an amended specification. General 
description of the invention in the first re- 
issue is the same as that in the original 
patent, but the statements of the specifica- 
tion as to the characteristics and objects of 
the invention are greatly changed. Eeason 
for the surrender and reissue, as alleged in 
the biU of complaint, was that the original 
letters patent were inoperative, on account of 
a defective and insufficient description and 
specification, arising out of inadvertency and 
mistake. Second surrender was also made 
for the same reason; and on August 18, 1857, 
the patent was reissued to the patentee for 
a second time. Amendments made to this 
specification, as appears by the record, were 
extensive and radical. Term of the patent, 
as originally granted, was for foiuleen years; 
but the last reissue was, on December 24, 
1860, extended by the commissioner for thefui'- 
ther term of seven years from and after the 
termination of the fix'st term. Title of the com- 
plainants was derived from the patentee, and 
is not the subject of controversy in this 
suit.]^ 

The first question presented involves the 
necessity of a careful examination of the 
specifications and claims of the several pat- 
ents to which reference has been made. 
Specification annexed to the original patent 
describes the invention, not in the words 
employed in the patent itself, but as new and 
useful improvements in the bellows of that 
class of musical instruments called melo- 
deons, seraphines, and aeolian attachments. 
Prior to the invention of the patentee, as he 
states, in all instruments in which reeds were 
vibrated by a current or currents of air, the 
bellows was so constructed as to blow or 
force the current against the reeds, instead 
of drawing the cin-rent, by an exhausting ac- 
tion of the bellows, as in his method. The 
defects of the old method are very clearly 
pointed out in the specification, and it is 
shown very satisfactorily that these defects 
produced irregular tones, and of course di- 
minished the value of the instniment. Tones 
in such instruments are regulated by the 
force of the current by which they are pro- 
duced; and the patentee states that the ob- 
jects of his invention are to produce a con- 
stant current of regular force, except when 
it is required to be increased to produce the 
swell, and so to arrange the parts as to oc- 
cupy less room than by the modes heretofore 
practised. Detailed statement is then given 
of the means the patentee employs to effect 
those objects. Referring to that statement, it 
will be seen that he makes the bellows with 
two exhausting chambers, constructed, ar- 
ranged, and operated as therein circumstan- 
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tially described. Inventor further states, 
that his iQvention also consists in making 
the valves of the flap, by means of a piece 
or pieces of thin leather or other like ma- 
terial drawn over a hole or series of holes, 
and that the leather so placed is prevented 
from flapping when stretched by use, by 
the means of a strip of india-rubber over the 
middle of the valve. Particular desalption 
is also given of the drawings; and then fol- 
lows a very elaborate explanation of the in- 
vention, which need not oe reproduced. The 
principal claim of the patent is, "mailing an 
exhausting-bellows for reed instruments con- 
sisting of two chambers combined with each 
other and with reeds placed above, so that 
the chamber next the sounding-board shall 
be enlarged by weight on the first flap and 
exhausted by the action of the second flap, 
substantially as described." Claim is also 
made in the patent for the method of making 
the valves by means of strips of leather or 
other material having like properties as de- 
scribed in the specification. Such was the 
description of the invention, as more fully set 
forth in the original specification; but new 
matters of very great importance are inti'o- 
duced into the amended specification of the 
second reissue, on which the suit is founded. 
The patentee states, in the outset, that the 
object of his invention is to improve the tone 
of the reeds and to impart to them prompt- 
ness and certainty in responding to the touch 
of the keys, and at the same time to give 
a compact and convenient and gi-aceful form 
to the instrument Eadical change is also 
made in the description of the defects whicli 
existed in the instruments constructed prior 
to his invention. Some parts of tlie reeds,, 
as the patentee now states, were uniformly 
found to be slow in speaking, and would 
often fail entirely, that is, they would either 
not speak at aU or would give their tones 
out of tune. The sound of the reeds also 
was disagreeable and nasal, to such a degree, 
that the instruments coifld not be extensively 
introduced. .The most radical change, how- 
ever, is incorporated into the description of 
the consti'uction and mode of operation of 
the instrument The bellows, it is said, ope- 
rates by exhaustion, and is constructed with 
two chambers, the one drawing the air from 
the other, the first having a tendency by 
weight or springs to expand with a force 
equal to about seven pounds to the square 
foot, and the other tending by similar means 
to close so as to expel the air within it. Thfr 
upper leaf of the exhaust-chamber is firmly 
attached to the frame of the instrument, a 
little below the key-frame. Openings for the- 
reeds are made through that board, and di- 
rectly over each reed seat is a cap closely 
fitting upon the reed-board, forming a cell 
over the reed and reed openings, about the 
length of the reed. And the statement is, 
that this case is open at one end of the 
reed, and is closed at the other, and is in 
width and in depth about three eighths of 
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an incli, but should be sligbtly increased- 
for the large reeds and diminisbed for tbe 
small ones. Continuing tbe desciiption, tbe 
patentee states that about tbi-ee incbes from 
tbe moutb of tbe reed cells and on tbe same 
leaf of tbe exbaust-cbamber, be places a 
boai'd in a "vertical position, wbicb be calls 
the concentrating-board, and as described, it 
extends to the ends and top of tbe instru- 
ment, thus forming a narrow chamber, open 
substantially at tbe top, but extending the 
•whole length of tbe reed-board. The em- 
phatic statement of the patentee is, that by 
the use of these cells on bis bellows, the 
tone of the reeds is greatly improved and 
their speaking greatly accelerated, and that 
the concentrating chamber also much in- 
creases its richness. Whether new or old, 
it cannot be doubted that tbe improvements 
described may have a tendency to improve ' 
the tone and increase its richness; but tbe 
difficulty in tbe case is, that neither of them 
were described, suggested, or indicated in the 
specifications or drawings of the original 
patent They are not amendments, but in- 
terpolations of tbe baldest and most unmis- 
takable character, unsupported by anything 
to be found in the original patent, or even in 
the first reissue, as wiU more fully appear 
by attention to the claim of that patent. 
Undoubtedly tbe patentee made some ad- 
vance in the work of expansion when he 
framed that specification, but the claim of 
the patent is altogether top narrow to support 
bis present pretensions. As there stated, the 
claim is the combination of tbe reeds with 
an exhaust-chamber of variable capacity, and 
an air-pump whose action exhausts and 
rarefies the air therein, the exbaust-cbamber 
tending to expand with a force that will bal- 
ance tbe rarefaction to be preserved in the 
chamber for tbe purposes herein set forth. 
Reference is made to that claipa merely to 
show the process of expansion, and tbe steps 
by which it was accomplished. Widely as 
that claim di£Eers from tbe claims in the 
original patent, still the difference is very 
much less than between tbe claim of tbe 
original patent and those contained in tbe 
last reissue, on which the suit is founded. 

The last reissued patent has three claims, 
as follows: First claim is, so connecting tbe 
board which contains the reed seats or per- 
foration for the reeds with tbe exhausting- 
bellows, that it shall form substantially a 
part of the stationary leaf or cover of the 
exbaust-cbamber thereof, while the exhaust- 
ing or pumping chamber is placed in imme- 
diate connection with the exbaust-dtiamber, 
without the intervention of tubes, thus im- 
proving tbe tone of tbe reeds and expediting 
their speaking, and giving a compact, light, 
and graceful form to the instrument, substan- 
tially as described; secondly, the patentee 
claims the reed cells, in combination with 
the reed seats, or openings, substantially as 
described; tbbrdly, be claims tbe concentrat- 
ing chamber in combination with the reed 



cells and reed seats, substantially as de- 
scribed, but he claims the last two combina- 
tions, only when they are to be used with 
suction or exhaust-bellows, capable of pro- 
ducing a continuous current of air through 
the reed openings. Doubtless there is some 
trace of tbe invention, as described in tbe 
original patent, to be seen in the first claim, 
and yet it is obviously founded chiefly upon 
the interpolations contained in the specifica- 
tions of the last reissue; and the descriptive 
part is so mixed up with those new matters^ 
that it is impossible to separate tbe one firom 
tbe other, and consequently the whole must 
stand or fall together. The better opinion 
is, that where a patent contains several 
claims, and the invention covered by one 
of them is not new or is absolutely void, 
the patentee may maintain an action for the 
infringement of the patent so far as it re- 
gards the valid claims, although he did 
not make or record a disclaimer of the in- 
valid or void claim before tbe commencement 
of tbe action. Hall v. Wiles [Case No. 5,- 
9541; Vance v. Campbell, 1 Black. [66 TJ. S.] 
429. But tbe principle cannot be applied to 
this case, if it be true, that a patentee cannot 
embrace in bis reissued patent any patentable 
improvements not described, suggested, .or 
indicated in the specification or drawings of 
his original patent, because it is evident that 
even tbe first claim is mainly founded upon 
such new matters, and that those new mat- 
ters are so interwoven with tbe descriptive 
portion of the claim that they cannot be 
separated from the other matters therein de- 
scribed, which correspond more nearly with 
the elements specified in the original patent. 
Complainants admit that the second and 
third claims are founded entirely upon these 
interpolations, and tbe admission is a very 
proper one, as the fact is so, beyond all con- 
troversy. Admission in tbe brief of the 
complainants is, that "neither in the specifi- 
cations, drawing, or model filed and remain- 
ing in the patent office, as part of the origi- 
nal application, do tbe devices covered by" 
those claims appear. Theb: position, how- 
ever, is, that his invention as originally made 
did, as matter of fact, embrace those devices; 
and they insist that the commissioner of 
patents, pending an application for a reissue, 
may bear parol proofs as to what tbe in- 
vention was, and may allow the applicant 
so to amend his specification and tbe claims 
of his patent as to embrace everything which 
tbe proofs show that be actually invented, 
notwithstanding the reissue may include im- 
provements neither described, suggested, nor 
indicated in the original model, application, 
specification, or drawings. Tbe theory of 
the complainants in fact is, that the decision 
of the commissioner, except in cases of ac- 
tual fraud, is conclusive that the new im- 
provements described in the amended speci- 
fication and included In tbe claims of the 
reissued patent were a substantive part of 
the invention secm-ed in tbe original pat- 
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etit. Whenever the patent shall tie inopera- 
tire or invalid by reason of a defective or 
insufficient description or specification, if 
the error has arisen by inadvertency, acci- 
dent, or mistake, and witliout any fraudulent 
or deceptive intention, it shall be lawful for 
the commissioner, upon the surrender to him 
of such patent, and the payment to him of 
a. certain duty, to cause a new patent to be 
issued to him for the same invention, for the 
residue of the period then unexpired, for 
which the oi-iginai patent was granted. 5 
Stat. § 13, p. 122. 

The proposition maintained by the com- 
plainants is, that the applicant for a reissue 
may offer parol proofs to show what his in- 
vention was, and that thfi decision of the 
<;ommissioner, whatever it may be, is con- 
clusive, except in eases of fraud. Support 
to that proposition is chiefly drawn from the 
case of Stimpson v. West Chester K, Co., 4 
How. [45 U. S.] 404; and it must be admit- 
ted that there are some remarlss in the opin- 
ion of the com't which give some countenance 
to that view of the law. Those remarks, 
however, were not necessary to the decision 
of the cause, and they must be received with 
some qualification, as the express require- 
ment of the act of congress is, that the re- 
issue must be for the same invention. Unless 
the reissue is for the same invention, the 
•commissioner has no power to grant it; and 
it cannot be maintained for a moment that 
the decision of the commissioner is conclusive 
as to his own jm-isdiction. The patent in 
that case was for an invention or improve- 
ment in the application of the flanches of 
the wheels on one side of railroad carriages, 
and of the treads of the wheels on the other 
side, to tm-n short curves upon raih*oads. 
Specifications of the patent being defective, 
It was suiTendered, and reissued in order, 
^s proved, to limit it and confine it to the 
turning of short cm-ves in streets. Original 
patent was bm-nt with the patent office, and 
■no part of the specifications was preserved, 
■except what was published in a certain jour- 
nal. Principal defect in the original patent 
was in regard to the gi'ooves, and the wit- 
<ness called to prove the contents of the orig- 
inal patent testified that he thought that 
-the grooves were alluded to in the original 
specification. Instructions of the com-t to 
the jury were, that the use of the gi*ooves, 
which were described as a part of the in- 
vention in the reissued patent, was no part 
of the thing originally patented. Remarking 
upon that part of the charge the comt say: 
Whether the new patent was substantially 
for a different invention from the first one, 
was a question for the jury, on the evidence, 
and there can be no doubt that the rule as 
stated was correct, as applied to that case. 
Error of the judge at that trial was, in rul- 
ing ■ as law what, under the circumstances 
of the case, belonged to the jury. But the 
rule is otherwise if it appears on the face 
of the two patents by comparison that the 



reissue is for a different invention from that 
secured in the original patent Such were 
the rulings of this com*t in the case of Sickles 
V. Evans [Case No. 12,839]; and in the case 
of Goodyear v. Providence Rubber Co. [Id. 
5,583]; and I must adhere to that opinion 
imtil the question is otherwise settled by the 
supreme coiurt The commissioner in the case 
of the bm-nt patent had something to amend 
by if the witness was to be believed, and 
surely it was the duty of the court under 
those circumstances to submit the question 
to the jury, whether the original patent was 
or was not for the same invention. Neither 
the court nor bar pretended in that case that 
the decision of the commissioner was con- 
clusive, but the question was, whether tlie 
decision belonged to the com-t or jm-y. Opin- 
ion of the court was delivered by the same 
judge in the case of Battln v. Taggert, 17 
How. [5S IT. S.] 83, which was decided eight 
years later. The supreme court say, in that 
case, that the reissued patent must be for 
the same invention substantially, though it 
be described in terms more precise than in 
the first patent. Under such circumstances 
a new and different invention cannot be 
claimed. But when the specification or claim 
is made so vaguely as to be inoperative and 
invalid, yet an amendment may give to it 
validity, and protect the rights of the pat- 
entee against subsequent infringement. Pat- 
ents, say the com-t, in the case of Bmx v. 
Dmyee, 1 Wall. [68 U. S.] 575, had frequent- 
ly been adjudged invalid prior to the patent 
act of 1836 [5 Stat 117], from the insuffi- 
ciency of the specification. The thirteenth 
section of that act was intended to remedy 
that evil, by permitting the patentee to sur- 
render his defective patent, and have it re- 
newed in proper form, "whenever it shall be 
inoperative or invalid by reason of a de- 
fective or insufficient description or specifi- 
cation;" but this privilege was not given to 
the patentee or his assignee in order that 
the patent may be rendered more elastic or 
expansive, and therefore more available for 
the suppression of all other inventions. 
Power is undoubtedly conferred upon the 
commissioner to allow the specification to be 
amended, if the patent is inoperative or in- 
valid for the reason stated in the provision, 
and to reissue the patent in proper form. 
Pm-suant to that authority he may doubtless 
allow the patentee to redescribe his inven- 
tion, and to include in the description and 
claims of the patent, not only what was well 
described before, but whatever was suggest- 
ed or indicated in the specification or draw- 
ings which properly belongs to the invention. 
Whether he can be permitted to go further, 
and resort to the original application and the 
model filed in the patent office, it is not now 
necessary to decide, as it is conceded that 
the improvements in question were neither 
suggested nor indicated in the application 
or model, nor in the specification or draw- 
ings. The additions made to the specifica- 
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tlon were interpolations, and not amend- 
ments, and consequently the commissioner 
liad no authority to allow them to be made. 
Comparing the patents, it is clear on the 
^ace of the instruments, that the reissued 
patent is not for the same invention as that 
.secured by the original patent, and there- 
fore it is void. Having come to this con- 
clusion, it is unnecessary to decide the other 
•questions presented for decision. 

Complainants are not entitled to relief. 
Bill of complaint dismissed with costs. 



Case Wo. 2,S89. 

CAHILIi V. ANDES INS. CO. 

[5 Biss. 211.]^ 

Curcuit Court, N. D. Illinois. Oct., 1872. 

.forfeituke of policr — companr confined to 
Reasos Alleged — Solicitor — Agency— Pay- 
ment OF PitEMiDJi— Clause as to Payment of 
Pkesiidm. 

1. When forfeiture of an insurance policy is 
■claimed for non-compliance with its conditions. 

the company is bound by the reason which they 
-assign at the time; — they cannot declare a for- 
feiture on one ground and then claim the ad- 
vantage of additional grounds, and it seems they 
cannot claim a cancellation broadly, and give 
-any reason they may see fit afterwards. 
[See Cashau v. Northwestern Nat. Ins. Co. 
Case No. 2,499.] 

2. Where an insurance solicitor, who is not 
the agent of any company, but procures the 
"placing" of insurance, has placed a risk, and 
the company delivers him the policy for delivery 
to the assured, he becomes for that risk the 
-agent of the company, and payment of the pre- 
mium to him binds the company; and though 
he never pays the money, the policy remains 
binding, and cannot be forfeited for non-pay- 
ment of premium. 

3. This is true though a clause in the policy 
.provides that the policy shall not take effect 

until the premium is actually paid, for the pre- 
sumption is that the solicitor/ was authorized to 
receive the premium, and when the company 
has given him the credit, and the assured is 
thus misled, the company cannot take advantage 
•of this clause. 

This was an action on a policy of insur- 
-ance for one thousand dollars, issued to the 
plaintiff [Thomas CahiU] by defendant, cov- 
ering a stock of wines and liquors owned 
T)y him at No. 176 Washington street, Chi- 
cago, for one year from March 5th, 1871, 
and which stock was destroyed by fire Oc- 
tober 9th, 1871. The policy had been ob- 
tained through a Mr. Doud, an insurance 
solicitor, who was not in the employ of any 
company, but procured the privilege of 
"placing" insm'ances. The plaintifC paid the 
premium to Doud before the expiration of 
the thirty days limited in the policy for the 
.giving of credit, but Doud never paid it over 
to the regular agents of the company. The 
defendant denied the agency of Doud, and 
-claimed that the policy had been duly for- 
feited—canceled for non-payment of the 
premium. 



* [Reported by Josiah H. Bissell, Esg., and 
liere reprinted by permission.] 



Hawley & Talcott, for plaintiff.' 
Arba N. Waterman, for defendant. 

BLODGETT, District Judge, charged the 
jury as follows: The only question that is 
made by counsel upon wiiich any stress is 
laid is as to whether this contract, in fact, 
ever went into force— as to whether it ever 
became operative between the parties. 

It appears from the evidence that Mr. 
Doud's maimer of doing business was to 
call upon parties having insurable property, 
and solicit from them the business of pla- 
cing it in some company, and obtaining a 
policy, and upon their acquiescing in his re- 
quest, he would make an application to one 
of the companies with which he was operat- 
ing, perhaps giving the insured the privilege 
of selecting from the list of companies he 
claimed to represent; and taking the appli- 
cation of the insured to the agent of the com- 
pany, he would obtain from the company 
a policy, and pass it over to the insm-ed, at 
some times collecting the money when he de- 
livered the policy, at other times leaving it 
for the company to collect, or collect it him- 
self within the period of thirty days. It is 
also in testimony here from the defendant, 
that this company did not employ this man 
as its agent, but that he had placed some 
risks with that company in the manner de- 
scribed, that hehad made the sohcitation him- 
self, and the company had accepted the risks 
which he had offered, and issued policies 
in accordance with the applications. 

It seems that in this case, Doud applied 
to the agents sometime in the early part of 
the month to inswe this stock of goods in 
this saloon and the fixtures. Doud repre- 
sented to the plaintiffs that he could place 
the insurance in one of two companies, the 
Republic or Andes, but after some conversa- 
tion plaintiff concluded to accept a policy 
in the Andes. 'An application was made 
out,— whether at that time or at some sub- 
sequent time is not clearly disclosed by the 
testimony,— according to tiie due com-se of 
business, for an insurance in the Andes, 
and was presented to that company, a policy 
being issued and given to Doud, who brought 
it to the plaintiff and left it with him, stat- 
ing that he would want the money within 
thirty days; and as the testimony of CahiU 
shows, some short time afterwards, and be- 
fore the expk-ation of the thirty days, Doud 
again called upon the plaintiff and stated 
that he must have the money upon that pol- 
icy, the amoimt of the premium being twen- 
ty dollars, and stating that if it was not 
paid the policy would be canceled. The 
plaintiff handed Doud the money and re- 
tained the policy. Some weeks afterward, 
the plaintiff, meeting the general agent of 
the defendant on the street, was notified 
that this premium had not been paid, where- 
upon he narrated the circumstance of having 
paid it to Doud. The agent refused to rec- 
ognize that as a payment, but said that 
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Doud had died or run away, and lie could 
not treat it as a payment, but should cancel 
the policy, and subsequently, on the 27th 
of April, 1871, Mr. Ryan, the Chicago agent 
of the company, addressed this note to Oa- 
hill, which seems to have been received by 
him: "Thomas Cahill, Esq., 176 Washington 
Street Dear Sir: Owing to the non-pay- 
ment of the premium of your policy in the 
Andes Insm-ance Company of Cincinnati, No. 
5,829 is hei-eby canceled and void. We are 
sorry to be compelled to do so, but we can- 
not wait any longer for the money. Re- 
spectfully yours, etc., E. E. Ryan, Agent." 

The policy which was issued, being in the 
ordinary form then in use by that company, 
contained this clause: "If, during this in- 
sui-anee, any subsequent insurance should be 
made upon the property insm-ed, * * * 
or if the company shall so elect, it shall be 
optional with the company to cancel this 
policy, which shall cease on notice being 
given to the assured, or his or their repre- 
sentative, of its decision to do so; in which 
case the company will become responsible 
to refund the premium for the unexpired 
time on demand, and pay the same on the 
smrrender of policy. No insm*ance, or 
renewal thereof, shall be considered binding 
until the actual payment of the premium." 

The question then resolves itself back into 
the original issue. Was the premium in 
this case properly paid? If it was, then the 
policy was in force, and defendant had no 
right to cancel it for the non-payment of the 
premium, and if they did seek to cancel it 
for any other reason than the non-payment, 
they should have notified the policy-holder. 
They had no right to claim the right of can- 
cellation broadly, and assign any reason they 
saw fit afterward. They should put him on 
his guard and must be bound by the reason 
they assigned, which was that, the premium 
not being paid, they refused to be held any 
longer by the policy. If the assumption con- 
tained in this letter was false, then the pol- 
icy still remains in force, and this claim of 
cancellation goes for naught. If the as- 
sumption was true, that this premium had 
not been paid properly so as to bind the 
company, then the claim of cancellation on 
that gi'ound was weU taken. 

It is claimed that this policy was issued 
on the application of Doud, and handed to 
Doud, who delivered it to the plaintiff. I 
instruct you, as matter of law, that if you 
shall find, that by delivering the policy to 
Doud the company made Doud its repre- 
sentative and agent for the purpose of de- 
livering the policy, and that the delivery of 
the policy to him, to deliver to Cahill, author- 
ized Doud to receive the premium on the 
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policy, and if Doud subsequently acted dis- 
honestly with the company, and failed to- 
pay over the money to them, they must suf- 
fer the loss rather than the party who has 
acted in good faith. When Mr. Doud brought 
the policy to CahiU, the natural presumption 
woiild have been that he was authorized to 
receive the premium on the policy, and that 
the policy took effect as though he was, al- 
though there is a clause in fine print in the 
policy which reads in effect that the policy 
shall not take effect until the premium is 
actually paid; for if parties see fit to give 
ci-edit, and a party is misled by supposing 
that credit is given to him, I think that 
clause would cut no figure. 

It is ti-ue the testimony discloses that Doud 
was not in the employ of defendant, but 
in each specific case where he obtained the 
assent of parties to accept insurance in the 
Andes Insm-ance Company, and they issued 
the policy and entrusted him with it, he be- 
came the representative of that company, as 
between the insurer and insured, for that 
specific transaction. He may not have been 
generally, but in that case he is their repre- 
sentative, and the payment of the premium 
is a good one. There is no question but, 
if Cahill had gone to the oflace and had paid 
the twenty dollars at that time, it would 
have been a good payment. The only ques- 
tion is, if Doud came at a subsequent day 
and asked for the money, was plaintiff 
bound to see to the appropriation of the 
money? I think he was not. 

Verdict for plaintiff, one thousand dollars 
and interest 

NOTE [from original report]. If the notice 
or preliminary proofs are imperfect or informal, 
all objection may be waived by the insurers; 
and they will be held to have made such waiver 
by acts or conduct which authorized the in- 
sured to believe that the insurers were satisfied 
with the proof they had received, and required, 
nothing more, 2 Pars. Cont. (5th Ed.) 461, and 
cases collected and cited in note. See further 
that a distinct refusal to allow the claim on 
grounds other than the sufiiciency of the notice 
is a waiver of notice or ]preliminary proof and 
an excuse for not furnishing it. Vos v. Robin- 
son, 9 Johns. 192; Aetna Fire Ins. Co. v. Tyler, 
16 Wend. 385, 401; McJIasters v. Westchester 
Co. Mut Ins. Co., 25 Wend. 379; O'Neil v. 
Buffalo Fire Ins. Co., 3 N. Y. 122; Clark v. 
New England Mut Fire Ins. Co., 6 Cash. 342; 
Boynton v. Clinton & E. Mut. Ins. Co., 16 Barb. 
254; Franklin Fire Ins. Co. v. Coates, 14 Md. 
285; Firemen's Ins. Co. v. Crandall, 33 Ala. 9. 
Upon the furnishing of proofs, all objections 
that might be and are not taken, if the company 
objects to paying will be considered waived. 
Peoria M. & F. Ins. Co. v. Lewis, 18 III. 553; 
Great Western Ins. Co. v. Staaden, 26 111. 360; 
Hartford Fire Ins. Co. v. Walsh, 54 111. 164; 
Dohn V. Farmers', etc, Ins. Co., 5 Lans. 275; 
Globe Ins. Co. v. Boyle, 21 Ohio St 119. See, 
also, Cashau v. Northwestern Nat Ins. Co^ 
[Case No. 2,499.] 
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Case No. 2,290. 

CAHTDL T. BEOKFOED et al. 

[Holmes, 48; "^ Merw. Pat, Inv. 112.] 

Circuit Court, D. Massachusetts. April Term, 

18T1. 

Patents— Dkessisg fou Leather— Validitt. 

The patent granted Miles S. Oahill, Not. 10, 
1868, for an improved bronze dressing for 
leather, held valid. 

[Cited in Cahill v. Brown, Case No. 2,291.] 

[In equity. Bill by Miles S. Cahill against 
Johu D. Beckford and others to enjoin the 
alleged, infringement of letters-patent No. 
83,925, and for an accounting,] 

James B. Robb, for complainant. 
E. P. Brown, for defendants. 

SH51PLEY, Circuit Judge. The complain- 
ant, on tli'j lii-st of September, 1868, applied 
for a patent for an "Improved Bronze Dress- 
ing for Leather," for which letters-patent is- 
sued to him dated Nov. 10, 1868 [No. 83,925]. 
The object of the invention was to provide a 
fluid which would give a reasonably durable 
bronze finish to leather, resembling the 
French metallic bronze finish. This was de- 
signed as an accessory article in the trade, to 
give a bronze finish to boots or shoes, or to 
renovate this pnish when the goods had be- 
come tarnished; and also for use in families, 
to renovate the bronze hue, on the surface of 
boots and shoes, when it had become worn 
and unsightly before the leather itself was 
defaced by wear. 

He desci'ibes his invention as a prepara- 
tion of fuchsine with spirit varnish, and 
gives the formula of preparation; adding 
that a small quantity of aniline blue may be 
added to ina-ease the brilliancy of the dress- 
ing if desired, or a small quantity of metal- 
lic bronze powder may be mixed with it, 
when using it on metallic sm-faees. The 
claim is for "a bronze dressing for leather, 
composed of spirit varnish and aniline fuch- 
sine, substantially as set forth, either with or 
without the addition of aniline blue or 
bronze powder, all as desciibed, as a new ar- 
ticle of manufactm'e." Disregarding those 
defences set up in the answer in support of 
which no testimony has been offei'ed, the 
ease presents only the questions, whether the 
complainant was the original and first in- 
ventor of the thing patented, and, if so, 
whether the defendants have infringed upon 
his rights under the patent. It becomes nec- 
essary, to a proper elucidation of the first 
question, to imderstand the precise state of 
the art before the invention and manufac- 
ture of a bronze dressing prepared on a for- 
mulalike that described in the plaintiff's spec- 
ification. Before that time, colored varnishes 
were well known and in common use, pro- 
duced by adding to the varnish pigments of 
the desired color, and bronze varnishes pro- 

^ [Reported by Jahez S. Holmes, Esq., and 
here reprinted hy permission.] 



duced by adding to the varnish metallic 
bronze powders. Aniline dyes or coloring 
liquors were in common use. They were al- 
coholic or other solutions of the aniline crys- 
tals; aniline crystals being sulphates or chlo- 
rides of aniline, itself a colorless substance 
produced by the distillation of coal tar. By 
acting with oxidizing or reducing agents up- 
on fuchsine or aniline red, which is a goldish 
green crystal, various shades of color and al- 
so various colors were produced, according 
to the degree of reduction or oxidation. 
These alcoholic solutions of the aniline col- 
ors had also been used, mixed with alcoholic 
solutions of shellac, for bronzing and for giv- 
ing a goldish or greenish, and a goldish 
and greenish, color to straw goods and simi- 
lar articles. But these mixtm-es had none of 
the requisites of a bronze varnish or dressing 
for leather; for the reason that, when shel- 
lac was present in quantity sufficient to 
make a reasonably durable dressing, the ac- 
tion of the shellac in the varnish destroyed 
or changed the color of the bronze crystal. 
The color of the aystal of aniline violet is 
bronze; and an alcoholic solution of this 
crystal, when applied to straw goods, left, 
after the evaporation of the alcohol, a bronze 
powder or crystal on the suilace of the 
sti-aw or other material to which it was ap- 
plied. The same result was attained by mix- 
ing, in the proper proportions, an alcoholic 
solution of aniline blue with an alcoholic solu- 
tion of aniline red or fuchsine. But the 
property which the shellac possessed of mod- 
ifying the color of the aniline dyes had been 
an obstacle to the production of a bronze 
varnish. The complainant seized upon this 
very property which the shellac possesses of 
modifying the color of the aniline crystal, 
and by experiment discovered that the shel- 
lac varnish, which destroyed the bronze color 
in the bronze crystal of aniline violet, devel- 
oped a bronze color from the green crystal of 
fuchsine or aniline red. In this preparation, 
not only was the desired color obtained, but 
a resinous coating was formed on the sur- 
face of the leather suflEiciently compact to be 
reasonably durable. This was a new pro- 
cess of manufacture, and the manufactm-ed 
product was new and useful; and, if the 
complainant was the first and original in- 
ventor or discoverer of it, he is entitled to be 
protected in his rights xmder his patent. 

The defendants allege, that what was 
claimed as new in the complainant's patent 
was in public and common use in this coun- 
try before the pretended invention thereof 
by the complainant; and in theu* answer 
they specify the names and residences of va- 
rious parties who, they allege, had known 
and used such a bronze dressing before the 
date when complainant claims to have in- 
vented his process of manufacture. 

Attention will only be given to those al- 
legations in the answer in support of which 
some evidence has been offered, and which 
were relied upon by counsel at the hearing. 
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Consider Southworth, who was a manufac- 
turer of woollen goods, and familiar with, the 
use of aniline dyes, noticed that a sufficiently 
strong solution gave a bronze appearance to 
any article to which it was applied. He 
tried it upon leather, and found that a solu- 
tion of aniline alone would rub off and redden 
any thing with which it came in contact. 
He then experimented in the use of Tarnish 
over the dye to fix the color, but found that 
the varnish destroyed the bronze color. Aft- 
er various experiments, he prepared and put 
into the market an article which he offered 
for sale under the various names of "gilt," 
"metallic lustre stain," "hat bronze," "bonnet 
bronze," and "bronze varnish." This was 
sometimes a solution of aniline violet, some- 
times a solution of aniline red mixed with 
shellac varnish, without any definite rule 
of quantities or proportions. The complain- 
ant mingles fuchsine with varnish, the lim- 
it to the quantity of fuchsine being the 
point of satm"ation, or the quantity which 
the varnish will dissolve. Southworth mix- 
ed an alcoholic solution of fuchsine with an 
alcoholic solution of shellac. It is not diffi- 
cult to see that the result would not be the 
same in the two cases. The witness Bab- 
cock gives the reason: "To make a bronze 
dressing like that described in the plaintiff's 
patent requires a saturated solution of fuch- 
sine. Now a saturated solution of fuchsine, 
mixed with the amount of alcohol necessary 
to hold shellac in solution, produces a mix- 
ture which does not contain a saturated solu- 
tion of fuchsine; that is, too much alcohol, 
too little fuchsine and shellac." He says 
further: "I do not consider it possible to 
mix a solution of fuchsine in alcohol with 
shellac varnish, and produce a good bronze 
dressing for leather." This opinion of the 
expert is sustained by all the testimony as 
to the utility of the article manufactm'ed by 
Southworth. He produced and sold an ar- 
ticle, which answered the purpose of a dres- 
sing for a straw hat or bonnet, or for giving 
a fancy finish to the edge or shank of a 
boot or . shoe, imparting a gilt or goldish 
color. The evidence clearly establishes, that 
it was not suitable for a dressing for leather, 
and that Southworth's method will not pro- 
duce a good dressing of any kind for leather, 
and certainly not a dressing substantially 
like the complainant's patent. He appears 
never to have bronzed any skin, except one 
as an experiment, and that was desti'oyed. 
Subsequent experiments by purchasers of 
Southworth's "metallic lustre or stain," in 
applying it as a bronze dressing for leather, 
resulted in demonstrating its want of fitness 
for, or adaptation to, that purpose, and in 
driving it from the market, and substantially 
putting an end to its manufacture or sale for 
that purpose. 

Mr, Beckford, also, before the date of com- 
plainant's inventions, manufactured an arti- 
cle such as was then in use for bronzing 
straw goods. He sent agents about the 



country to sell the recipes or formulae for 
making this article. The value of the article 
made by Beckford may be best illustrated by 
the testimony of Scott, one of his agents who 
travelled for him to sell the recipes. He tes- 
tified that he fixed the price of a town at 
from ?150 to ?500, according to the popula- 
tion; receiving ten per cent, in advance, and 
an agreement in writing that the balance 
should be paid as soon as a certain amount 
of work was done. As soon as he left the 
town, he destroyed the agi-eement, "never in- 
quired of the purchasers whether they had 
done the stated amount of work, never called 
upon them afterwards, and never mtended 
to." Considered it a "bubble that would soon 
burst" 

To prove that Beckford anticipated Cahill, 
certain papers, Exhibits A, B, and D, are 
produced and relied upon in defence. These 
purport to be the "receipts" sold by Beckford 
and his agents. So far as Exhibits B and D 
are concerned, they do not indicate the prin- 
ciple upon which Cahill, the complainant, 
proceeds. Cahill*s principle consists in de- 
veloping, by means of the addition of rela- 
tively a large amount of shellac, an entirely 
different color from the natural crystal of 
the fuchsine. The principle upon which Beck- 
ford proceeded, as shown by Exhibits B and 
D, was to alter the greenish or goldish shade 
of the crystal of fuchsine or aniline red by 
the addition of aniline blue. To make a 
suitable dressing for leather, in consequence 
of the rough usage to which articles made 
of leather are subjected, it is necessary to 
have a considerable body of varnish. Beck- 
ford's Exhibits B and D show that he* pro- 
duced a bronze, by the use of bronze-colored 
crystals; adding but little shellac, that the 
color might not be changed. The evidence 
shows, that there was not the presence of 
any sufficient quantity of resinous substance 
in his preparation to make a dressing or 
enamel of any practical use for leather. 
Mr. Cahill produced his by the use of a 
green crystal; adding a large amount of 
shellac, that the color might be changed. 
This left upon the surface of the leather the 
desired bronze color, and the requisite body 
of varnish to make it a reasonably durable 
dressing. 

If Exhibit A correctly describes a process 
known and used before Cahill's, it might be 
more difficult to decide that it did not an- 
ticipate the complainant's invention. But the 
words and figures in Exhibit A, which at- 
tach to this paper any particular significance 
over Exhibits B and D, have manifestly been 
interlined in different ink since the paper ■ 
was first written. There is no explanation 
of the alterations. There is no evidence of 
the existence of the paper in its altered state 
before the date of Cahill's claim of invention. 
Without going into details of the testimony, 
I deem it sufficient to say that I am fully 
satisfied that no such paper, in its present 
form, was in existence until after the date 
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of Oaliill's patent; and that, as a piece of 
evidence in tlie cause, tlie exliibit is xmdeserv- 
ing of f urtlier consideration or remark. 

It is objected to tlie patent, that it is not 
claimed in the specification that the articles 
ai'e so compounded as to produce a chemical 
change. On examination of the specification, 
I find the requisite proportions clearly stated, 
and the manner of compounding them, and 
the result of the process. This is sufficient, 
as it is enough to enable any one, even one 
without skill in the art, to use the process. 
It is not essential that the inventor should 
have been sufficiently learned to have thor- 
oughly "understood or accurately stated the 
philosophy of a process which he had in- 
vented and reduced to practical use. There 
does not appear to be any conflict in the 
testimony upon the question of infringement. 

The complainants are entitled to an injunc* 
tlon and an account, as prayed for in the 
bill. Unless the parties agree as to the 
amount of damages, the cause must be re- 
ferred to a master to ascertain the amount. 
Decree accordingly. 

[NOTE, For another case involvinsr this pat- 
ent, see Cahill v. Brown, Case No. 2,291.] 
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Case mo. S,S91. 

OAHTDI. V. BROWN. 

[3 Ban. & A. 5S0;^ 15 O. G. 697.] 

Circuit Court, D. Massachusetts. Oct. 9, 
1878. 

Patents— Dressing fob LsiTHEB — Patextabil- 
iTr—IsFniXGEMENT— Validity— ANTICIPATION. 

1. Inventors of a new and useful composition 
of matter, duly secured by letters patent, are 
entitled to the same protection as the owners 
of a patent for a new and useful art, machine 
or manufacture, and the rules and regulations 
in suits for infringement are the same in all 
material respects. 

2. A claim in a patent for a bronze dress- 
ing for leather,' as a new article of manufacture, 
composed of spirit-varnish and aniline fuchsine, 
with or without the addition of aniline blue or 
bronze-iM>wder, as set forth and described, held, 
to be for a patentable invention. 

3. Such invention is not anticipated by a prior 
provisional English specification, which relates 
to a method of dyeing or staining woven fabrics 
or paper, and for coloring the surface of glass 
previously coated with pyroxyline by the appli- 
cation of a solution of the desired color to the 
previously prepared surface. 

4. Nor by a prior patent for a peculiar mode 
of coloring and bronzing leather cloths, which 
consists in applying to such cloths, when prop- 
erly prepared, certain well-known coloring mat- 
ters composed of solutions of various aniljne 
colors, and then burnishing the surface. 

5. Where nothing is contained in the specifi- 
cations of prior patents which would aid a me- 

* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



chanic to prepare the patented dressing, it fol* 
lows that they are not of a character to an- 
ticipate the patent of the complainant. 
[See Jones v. Sewall, Case No. 7,495; At- 
lantic Giant-Powder Co. v. Parker, Id. 
625; Roberts v. Dickey, Id. 11,899; Goff 
V. Stafford, Id. 5,504.] 

6. WThere prior patentees approach very near 
to the discovery of the complainant, but do not 
discover the principal feature of his invention^ 
and are not able to give any directions by which 
the same can be successfully prepared and ap- 
plied, the patent is not anticipated. 

7. Letters patent No. 83,925, granted to 
Miles S. Cahill, November 10, 1868, for an 
improvement in bronze dressing for leather,. 
Jield valid. 

This suit was brought [by Miles S. Cahill 
against Benjamin P. Brown] for infringe- 
ment of letters patent No. 83,925, granted 
to Miles S. Cahill, November 10, 1868, for an 
improvement in bronze dressing for leather. 
The patentee claimed: "A bronze dressing 
for leather, composed of sphrit varnish and 
aniline fuchsine, substantially as herein set 
forth, either with or without the addition 
of aniline blue or bronze powder, all as 
described, as a new article of manufacture." 
Browne & Holmes, for complainant 
George L. Roberts and E. P. Brown, for 
defendant 

CLIFFORD, Circuit Justice. Inventors 
of a new and useful composition of matter, 
duly secured by letters patent, are entitled 
to the same protection for the property as 
the owners of a patent for a new and useful 
art, machine, or manufacture are entitled to 
receive, and the rules and regulations in suits 
for infringement are the same in all material 
respects. Letters patent in due form were 
granted to the complainant for a new and 
improved bronze dressing, and the patentee 
states that the object of the invention is to 
provide a fluid which will give a reasonably 
permanent bronze color to leather; that it 
is more particularly designed as an accessory 
article in the boot and shoe trade, inasmuch 
as it win enable dealers to renovate, their 
shoes or boots when the same have become^ 
shop-worn and tarnished, as is the case when 
such goods have been kept on hand for a 
considerable time, or have been much han- 
dled. Boots, shoes or slippers of any or- 
dinary kind, as the patentee states, may be 
given a* brilliant and durable bronze finish; 
and he also states that the dressing is of" 
important value for family use in renovat- 
ing partly-worn bronze shoes, to which he- 
adds that the invention consists of a prepara- 
tion of the aniline color called fuchsine, with 
any spirit-varnish, as shellac, copal or other 
analogous gum and spirit varnishes; that a 
small quantity of aniline blue may be added,, 
if desired, to increase the brilliancy of the- 
dressing; and that he mixes a small quan- 
tity of metallic bronze-powder with the fluids 
when using it upon metal surfaces. Subse- 
quent to that statement he gives his formula 
of preparation as follows: Aniline fuchsine. 



CAHILL (Case No. 2,291) 



[4 Fed. Cas. page 1006] 



about two ounces; shellac or other spirit 
varnish, one pint. Explanations are given 
as follows: that the fuchsine is mingled with 
the varnish by means of a pestle and mor- 
tar or other suitable means, adding that the 
limit to the quantity of fuchsine is the point 
of saturation, or the quantity the varnish 
will dissolve, which is about two ounces of 
fuchsine to one pint of varnish. When the 
aniline blue is added, he adds about one half 
ounce of blue to tlie above proportions, and 
when bronze-powder is added he uses about 
two ovmces of the powder to one gallon of 
the prepared dressing, always applying the 
-dressing with a soft brush, which, as he 
states, will dry in one or two minutes. What 
he claims is a bronze dressing for leather 
as a new ai'ticle of manufacture, composed 
of spix'it-varnish and aniline fuchsine, with 
or without the addition of aniUne blue or 
bronze-powder, as set forth and desci'ibed. 
Exclusive ownership of the patent belongs 
to the complainant, and he charges that the 
respondent has infringed his exclusive right. 

Service was made, and the respondent ap- 
peared and filed an answer, setting up the 
following principal defences: (1.) That the 
complainant is not the original and first in- 
ventor of the improvement (2.) That it had 
been patented or described in the patent men- 
tioned in the answer and in the printed pub- 
lications, or some one of the same, also 
mentioned in the amended answer. (3.) 
That it had been in public use or on sale in 
this country for more than two years prior 
to the complainant's application for a pat- 
ent (4.) That the respondent has never 
made, and does not now manufacture, bronze 
dressing in accordance with the formula of 
preparation set forth in the specification of 
the complainant's patent. 

Defences not urged at the argument are 
omitted as unimportant in this investigation. 

Beyond doubt fuchsine, which chemists 
sometimes call aniline red, is an article well 
known in the arts as a useful ingredient in 
dyeing. It is a solid crystalline substance, 
found in the form of grains or crystals hav- 
ing a brilliant emerald-green color by reflect- 
ed light Spirit-varnish is also well known 
in the arts and as an article of commerce, 
and has been for many years. Varnishes of 
the kind are solutions in alcohol of shellac or 
of other resinous substances, which' upon 
drying, leave a compact resinous and glossy 
coating. Liquid compounds of the kind have 
been applied to leather, but the objection to 
such a dressing for leather is that it makes 
the leather hard and causes it to crack. Ef- 
forts were made by the complainant to fur- 
nish a mixtm-e that would give the desired 
coating to leather without impairing its flex- 
ibility or dm'ability. Experiments showed 
him, that by mixing these two ingredients in 
proper proportions, a brilliant bronze color 
was developed from the green fuchsine crys- 
tal, when applied to leather, without produ- 
cing any of the bad effects resulting from the 



use of the ordinary varnish of the shops. 
Two principal ingredients, fuchsine and spir- 
it-varnish, constitute the mixture, and the 
evidence shows to the satisfaction of the 
com-t that it constitutes a valuable bronze 
dressing suitable for leather, and that the 
product as described and patented, has gone 
into extensive use. Inquii'ies were made of 
the complainant's expert in respect to the na- 
ture of the improvement and in his reply he 
gave it as his opinion, which seems to be 
well founded, that the essential featm*e of 
the invention consists in the discovery that 
the green color of the fuchsine may be chan- 
ged to a bronze color by the use of spirit- 
varnish, and that the mixtm-e when applied 
to boots or shoes, instead of stiffening the 
leather and causingitto crack, renders it more 
elastic and pliable by the use of the mixtm'e. 
Beside the two principal ingredients referred 
to, the patent calls for alcohol and aniline 
blue, and in some contingencies for a certain 
quantity of bronze-powder. Instead of ani- 
line blue, the respondent uses aniline violet, 
but the testimony shows that the latter con- 
sists largely of fuchsine and aniline blue me- 
chanically mixed by the manufactm-er, and 
that it performs the same function in the 
mixture as the ingredient used by the com- 
plainant. Argument to show the utility of 
the mixture is unnecessary, as the utility of 
the invention is made obvioiis by what has 
ah-eady been remarked, and the court is of 
the opinion that the invention is well and 
properly desa'ibed, and that all objection to 
the form of the patent must be overruled. 
When the patent is correct in form, and is 
introduced in evidence in a suit for infringe- 
ment it is of itself prima-faeie evidence that 
the patentee is the original and fiirst inventor 
of that which is therein described and se- 
cm'ed as his invention. Seymour v. Osborne, 
11 Wall. [78 XJ. S.] 538. 

Viewed in the light of that proposition it is 
clear that the decision in this case must turn 
upon the sufficiency or insufficiency of the de- 
fences set up in the answer. Different theo- 
ries are maintained as to the way the ingre- 
dients operate when mixed to produce the 
patented product, but the court is of the 
opinion that it is immaterial, in this investi- 
gation, whether the result is produced by 
mechanical or chemical action, it being 
shown to a demonstration that the change of 
color is produced by mixing the ingredients, 
and that the mixtm*e, instead of stiffening 
the leather and causing it to crack, renders 
it more elastic and pliable. Cahill v. Beck- 
ford [Case No. 2,290]. 

I. Coming to the defences, the first is that 
the patentee was not the original and first 
inventor. Proofs of various kinds were in- 
troduced in support of that proposition, of 
which those deemed most material will be 
examined. (1.) Eollason's provisional speci- 
fication, which relates to a method, not sat- 
isfactorily described, of dyeing or staining 
woven fabrics or paper, and for coloring the 
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surface of glass previously coated with, py- 
roxyline, by the application of a solution of 
the desired color to the previously prepared 
surface. 4 "Watts' Ohem. Die. 776. Com- 
plainant's expert examined the speciueation. 
and testified to the effect that it does not de- 
scribe or suggest, in the most remote degree, 
the dressing which is the subject of contro- 
versy. (2.) Two patents or specifications, 
one English and the other American, were 
also introduced to support the first defence. 
They relate to a peculiar mode of coloring 
and bronzing "leather cloths," which will 
give a superior effect over that which can be 
obtained by the ordinary mode; and the in- 
vention is described as consisting in apply- 
ing to such cloths, when properly prepared, 
certain well-known coloring matters, consist- 
ing of solutions of various aniline colors, and 
then burnishing the surface. Suffice it to say 
they do not describe nor suggest the bronze 
dressing of the complainant, nor do they 
specify the ingredients or proportions to be 
used in preparing the solution. Nothing is 
contained in the specifications which would 
aid a mechanic to prepare the patented 
dressing, and it follows that they are not of 
a character to supersede the patent of the 
complainant Seymour v. Osborne, 11 Wall. 
[78 TJ. S.] 555. (3.) Patent to Story, Bicker- 
dike and Wilson, together with the prior pro- 
visional specification previously filed by the 
patentees. As described in the specification, 
the invention is a new method of bronzing 
metallic and other surfaces, and consists in 
the application of solutions, more or less con- 
centrated, of aniline dyes, in alcohol or other 
volatile solvent, which possess a brilliant 
bronze-like lustre in the solid state, to polish 
prepared surfaces, and the statement is that 
when the solvent evaporates, either at ordi- 
nary or elevated temperatures, a film of the 
solid dyestuff remains upon the sm-face, pre- 
senting its characterictic lustre. 

Superadded is also the statement that the 
solution may contain shellac or other soluble 
gum, for the purpose of rendering the bronz- 
ed sm'face more dm*able; but no proportions 
are given, nor are any directions suggested 
or indicated, which would enable any one, 
skilled or tmskilled, to prepare the patented 
di'essing, nor is there any hint conveyed that, 
by the mixture of fuchsine with spirit-var- 
nish in certain proportions, the green color 
of the fuchsine will be changed to bronze 
color by the action of the varnish, nor that 
the mixture, when applied to leather, will 
render it more elastic and pliable. Suppose 
it be admitted that the patentees in that pat- 
ent approached more nearly to the discovery 
of the patented dressing of the complainant 
than any inventor that preceded in the in- 
vention in controversy, still it is clear to a 
demonstration that they did not discover the 
principal feature of the' patented di-essing in 
question, and were not able to give any di- 
rections by which the same can be success- 
fully prepared and applied, li) Specifica- 
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tion, completed and provisional, of Alexan- 
der Parkes is also set up in defence, which 
purports to describe an invention for im- 
provements in ornamenting surfaces of pa- 
per, woven fabrics, and other material, to 
render the same suitable for book-binding 
and other similar uses. 

For that purpose the patentee states that 
he embosses the paper, fabric or material, so 
as to form numerous smaU hollows or undu- 
lations in the surface, and then coats the sur- 
face with a thin varnish, consisting of dis- 
solved pyroxyline or parkesine and fish- 
scales, the statement being that- the fish- 
scales, for the most part, settle into the hol- 
lows, and as the solvent evaporates they be- 
come fixed in the hollows, and then the light 
playing on the undulations, and being strong- 
ly refiected by the fisk-scales, where it strikes 
at a suitable angle, a very pleasing and 
brilliant effect is produced; and he adds that 
the paper, fabric or material may also be 
embossed subsequently to the application of 
the pearly varnish. Substitutes are also sug- 
gested in the specification, as follows: That 
in the place of a varnish made with fish- 
scales and parkesine, the varnish may be 
made with shellac, gelatine or other material, 
in lieu of parkesine, and that in some cases 
he prepares a varnish, with dissolved py- 
roxyline or parkesine and aniline dye, which, 
when crystallized, has a metallic lustre, which, 
as he states, he applies to the surface of the 
paper, fabric or other material, and, as the 
solvent evaporates the dye is deposited with 
a metallic lustre. Surfaces prepared in that 
manner may, as the patentee states, be em- 
bossed as in the former case, and he fm*- 
ther adds that he sometimes applies a var- 
nish containing a bronze-powder to an em- 
bossed surface of paper, fabric or other 
material, so that the powder may be deposit- 
ed in the hollows ak-eady described. Propor- 
tions of the ingredients to be used are then 
given in detail, and directions for mixing the 
compound, but they axe so entirely different 
from the formula given in the complainant's 
patent for making the patented dressmg that 
it is deemed wholly unnecessary to reproduce 
the same. Opposed to that conclusion is the 
testimony of the expert examined by the re- 
spondent He says that specific directions 
are given in terms in the preceding patent 
for mixing fuchsine with shellac-varnish, 
without giving the usual admixture, but he is 
of the opinion that one skilled -in the art 
would see, as he went on experimenting, that 
shellac would answer the pm-pose of pyrox- 
yline, and that it would occur to him that the 
one might be substituted for the other; but 
that is not what the patent law requires. 

Inventions patented here cannot be super- 
seded by the mere introduction of a foreign 
patent or publication, though of prior date, 
unless the description or drawings contain 
and exhibit a substantial representation of 
the patented improvement in such fall, clear 
and exact terms as to enable any person 
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skilled in the art or science to -wliicli it apper- 
tains, without the necessity of resorting to 
experiments, to make, construct and practice 
the invention, as he would be enabled to do 
from a prior patent for the same invention. 
Betts V. Menzies, 7 Law T. (N. S.) 110. Even 
suppose the statements of the witness were 
uncontradicted, still they are not siifficient to 
support the defense imder consideration; but 
they are not vmcontradieted, as appeal's from 
the testimony of the expert examined by the 
complainant. His opinion is stated with 
great fullness and clearness. He says the ex- 
hibit describe a preparation for ornamenting 
various surfaces made by the use of a com- 
pound called "parkesine," by the use of a 
thin solution of the substance in which is 
dissolved from one to ten per cent, of crystal- 
lized aniline color; that the directions of the 
patent in any of the proportions given would 
give a varnish which would simply produce 
the same appearance as the natural color of 
the crystal of the aniline dye employed. Take 
one himdred parts of parkesine solution and 
mix it with from one to ten per cent, of 
crystallized fuchsine, and the result of allow- 
ing the solvent to evaporate woTild be to 
give a green metallic lustre after its applica- 
tion to a suitable surface, and he adds that 
nothing would be produced like the patented 
dressing by following the directions of the 
patent introduced in defence. Fuchsine, as 
he says, is nowhere mentioned in the patent, 
and he states that he finds in it no directions 
for the production of a bronze-varnish suita- 
ble for leather by the use of a green crystal 
like fuchsine and sheUac-vamish. 

Comparing the testimony of the two wit- 
nesses together, the coinrt is of the opinion 
that the statements of the latter are correct, 
and that the exhibit given in evidence is 
not of a character to prove the first defence. 
Proof in the form of depositions was also 
introduced by the respondents, to show that 
the dressing patented had been prepared, 
compounded and used by others prior to the 
supposed invention by the complainant. Four 
of those defences will be examined without 
entering at large into the details of the evi- 
dence, as that would extend the opinion be- 
yond reasonable length. 

One. Evidence of antecedent patents fail- 
ing, the next defence is that the bronze 
dressing patented to complainant was invent- 
ed by James A. White, prior to the invention 
described in the bill of complaint. Complain- 
ant's patent bears date November 10, 1868, 
and inasmuch as the record does not show 
tlie time when the application was filed, the 
prima-facie presumption is that the invention 
was made at the time the patent bears date. 

White, the supposed inventor, died April 5, 
1872, and respondent examined two principal 
witnesses, the son and the daughter, to prove 
this defence. According to the testimony of 
the son, the father was a dyer of silk, wool- 
len, cotton and straw, and carried on busi- 
ness at South Canton, Massachusetts, and he 



states that he went into his father's employ- 
ment in the spring of 1866, and that Ee left 
in the fall of the following yeai*; and he also 
states, that while he was in the employ of 
his father he prepared a dressing made of 
shellac, alcohol and fuchsine, though he ad- 
mits the latter substance was not known by 
that name at that time, nor does he state by 
what name it was known when he prepared 
the dressing. When asked if he had occasion 
to know the proportions of the ingredients 
used, he answered in the affirmative, and 
stated that he remembered the formula of 
fopr different kinds, as follows: 1. Formula 
for class A: one third of an ounce of shellac, 
one. ounce of alcohol, one sixth of an oimce 
of fuchsine to each ounce of alcohol. 2. 
Formula for class B: one fourth of an ounce 
of shellac to each ounce of alcohol, and one 
sixth of an ounce of fuchsine to each ounce 
of alcohol. 3. Formula for class G: three 
drams and twenty grains of shellac to each 
ounce of alcohol, and one sixth of an ounce 
of fuchsine and one quarter of a di-am of 
sulphiuric ether to each ounce of alcohol. 
4. Formula for class D: one sixth ounce of 
fuchsine to each ounce of alcohol, one sixth 
of an ounce of shellac to each ounce of alco- 
hol, and one fourth dram of blue aniline to 
e' ch ounce of fuchsine used 

He was then requested to state for what 
pm-pose each of the dressings was used, 
and he answered that class A was made 
to be used for leather and iron, class B for 
plaster and brass, class C for paper and 
cloth, class D for straw, adding that all this 
was as near as he could remember, and that 
the dressing was sold in a liquid form, in- 
cluding a large quantity of all the different 
classes. Inquiry being made of the witness 
whether he had recently manufactured the 
four classes of dressing, he said he had, and 
produced exhibits to that effect On cross- 
examination he stated that the bronze he 
first saw was the bronze that his father had 
brought into practical use prior to his return 
from the army. Experiments, it seems, 
were subsequently made in order to make it 
water-proof, without success, the witness 
admitting that the result was whoUy im- 
satisfactory. Most of the father's experi- 
ments were made while the witness was ab- 
sent in the army. They were practiced, as 
his father told him, at different times for 
a period of nearly two years, and he states 
that his father finally concluded, as he in- 
formed him, that gum-shellac gave the most 
satisfactory results, and that he (the father) 
thought if the liquid could be brought into 
practical use, with any degree of durability 
imparted to it, he would be amply repaid 
for all his experiments. None of these ex- 
periments were within the personal knowl- 
edge of the witness, and he expressly testi- 
fies that the experiments made by his father, 
after he (the son) returned from the army, 
consisted of endeavors to make the bronze 
water-proof. 
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Support to the testimony of tlie son is de- 
rived from the testimony of his sister. He 
produced a recipe for class A, to the effect 
following, to wit: one third of an ounce of 
shellac to one ounce of alcohol, and one 
sixth of an ounce of fuchsine to one ounce 
of alcohol, and the sister testified that she 
wrote that formiila, by her father's direc- 
tions, between the spring of 1866 and the 
fall of 1867, after her brother's retm-n, and 
that she applied it to the two exhibits speci- 
fied in his testimony. Other witnesses were 
examined, and other circumstances proved, 
tending to confii*m the testimony of the 
brother, and in support of the theory that 
the father invented the patented dressing 
prior to the date of the complainant's patent. 
Much coimtervailing proof was introduced 
by the complainant, which is decidedly con- 
tradictory to the testimony of the son, and 
tends strongly to show that the father never 
made any guch invention, that he never 
Imew that the efiEect of using spirit-varnish 
with fuchsine woxild be to change the green 
color of the fuchsine to a bronze color, or 
that the mixtm*e, when properly made, 
would render leather more elastic and flex- 
ible. Enough appears to warrant the con- 
clusion that the father made some kind of 
dressing for the goods which he was in the 
habit of dyeing in his business, but it is 
equally dear that it was never satisfactory, 
and that he bought as much, or more, dress- 
ing of another manufacturer than, he ever 
sold dui'ing the period when it is said he 
manufactured a dressing like that described 
in the complainant's patent. Two years aft- 
er the son left him he gave up his business 
and never resumed it, and ceased to manu- 
facture dressing of any kind, nor did he ever 
include in his business the bronzing of 
leather. 

Taken as a whole, the evidence convinces 
the court that he (the father) never knew 
that the color of the crystals in fuchsine 
would be changed by the use of vai-nish, 
even if he knew anything of the properties 
or components of the former substance, or 
of the effects the mixture would produce 
when applied to leather, which are matters 
of gi-ave doubt. Solutions which would pro- 
duce a greeu metallic lustre, it appears, 
were quite common during the period when 
the son of the supposed inventor was in the 
employ of his father, and perhaps for a 
year or two later, and the evidence shows 
that they were chiefly used to color straw 
and other millinery goods, when first in- 
troduced, but the complainant's expert testi- 
fies that they did not in any respect re- 
semble the appeai'anee of complainant's 
dressing. Quite a number of straw-goods 
manufacturers employed the witness about 
that time to experiment for them with a 
view to produce a good bronze for ornament- 
ing hats, and he states that he examined 
many bronzed hats, and solutions used for 
bronzing the same, and that he made many 
4FED.CAS. — 64 



experiments in the same direction. Where 
a green reflection was desired fuchsine was 
used, and where a bronze was wanted ani- 
line violet or blue was employed, and he 
adds that in all the samples examined the 
bronze produced was substantially the same 
color as the crystal employed, though in- 
ferior in lustre. Green a-ystal, as the wit- 
ness states, was used but little, the bronze 
produced by violet or blue being the favorite 
color; and he states that the addition of 
sufficient vax'nish to make the bronze rea- 
sonably permanent, reduced the brilliancy so 
as to make it useless. The bronze in that 
period was produced by adding very little 
varnish to a comparatively strong solution 
of blue or violet, and in that way a fair 
bronze was produced, but it was not per> 
manent, nor sufficiently so to render the 
hats wearable, and they rapidly went out of 
use. During the summer of 1867 the wit- 
ness states that aU the straw manufacturers 
of his vicinity were making these styles of 
hats, in imitation of goods received from 
Paris, and that many, including himself, 
were experimenting for the purpose, if pos- 
sible, of making the bronze permanent, and. 
at the same time satisfactory in color; and 
he adds, in that connection, that he was un- 
able to do so, and that the same, so far as 
he knows, was true of all the other parties 
engaged in such experiments. Endeavors of 
the kind being unsuccessful, the style of 
hats was abandoned, and the witness states 
that he never heard of a bronze-varnish, 
which had a good color and was reasonably 
permanent, until his attention was called to 
the process of the complainant, which co- 
incides, strikingly, with what the son states 
that his father told him upon the same sub- 
ject, to wit: that the father thought, if the 
liquid could be brought into practical use, 
with any degi-ee of durability imparted to 
it, that it wotdd amply repay him for all 
his experiments. 

Both sides agree that fuchsine was not 
known among mere practical men by that 
name, nor does the son or daughter state by 
what name it was known when used by their 
father. Repeated experiments were made by 
Consider Southworth for the purpose of pro- 
ducing* a bronze-varnish, and it appears that 
he made and used a mixture of the kind, 
which in the year 1867, he sold to James A. 
White in considerable quantities, as appears 
by the record. His mixture was set up in 
the prior case as superseding that of the- 
complainant, but it will not be necessary 
to give that matter any examination beyond 
what it received by the court in that case. 
Cahill V. Beckford [Case No. 2,290]. By the 
opinion of the com-t it appears that South- 
worth produced and sold an article which 
answered the pm*pose for dressing straw 
hats or bonnets, or for giving a fancy finish 
to the edge or shank of a boot or shoe, im- 
parting a gilt or goldish color, but the judge 
states that the evidence showed that it was 
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not suitable for leather, and that the method 
of making it will not produce a good di'ess- 
ing of any kind foi' leather, and certainly 
mot a dressing substantially like the com- 
plainant's patent. Persuasive support to the 
theory of the complainant is also derived 
from the testimony of John Dehm, who for 
several years was in the employ of the party 
whose bronze dressing is set up as antici- 
pating that of the complainant He com- 
menced to work with White in 1864, and did 
not leave his employment until November or 
December, 1867, covering the whole period 
the son was in the employment of his father 
after the former returned from the war of 
the Rebellion. Speaking of their attempts to 
mix dressing, he says they tried to mix shel- 
lac, aniline blue, and blue purple with al- 
cohol, and did not succeed— could not make 
it work— and then ti'ied to mix half of their 
mixtm-e with half of that prepared by South- 
worth; that then they could get a color out 
of the mixtm-e; that they tried to use a great 
many other things, but they did not amount 
to anything, and they did not use them, but 
threw them away, and never got a good 
thing out of their experiments; that only a 
half-gallon of the whole they made was fit 
to use by mixing it with the dressing of 
Southworth. Attempt is made to conti-adict 
the witness, but the testimony introduced to 
confirm his statements, in the opinion of the 
court, outweighs that which was introduced 
to impair his credit. Suffice it to say, with- 
out entering fm-ther into details, that it is 
conclusively proved that White, dm-ing the 
period in question, bought bronze dressing of 
Southworth in quantities sufficient to account 
for all his sales, without giving the least 
credence to the theory that he ever invented 
or knew anything about the patented product 
of the complainant. 

Two. Suppose that is so, still it is insisted 
by the respondent that the testimony of Is- 
idore Birg6 is sufficient to establish the de- 
fence of prior use; but the court is entirely 
of a different opinion, for at least two rea- 
sons: (1.) Because the statements of the 
- witnesses are not sufficiently definite as to 
the time when he commenced to manufac- 
ture the dressing. His recollection is that 
it was in November or December, 1866, but 
Bmile L. Bisset, his dyer, states that the 
first time they tried to make the substance, 
:Com- years ago, which was in 1873, they did 
not exactly succeed, which must be regarded 
.as supplying an important defect in the mem- 
ory of other witnesses. (2.) Because there 
is not enough in the testimony of the fii-st 
witness to show what the px'oportions were 
of the ingredients which they used. 

Three. Special reference is also made by 
the respondent to the testimony of Freder- 
ick Rodrigo for the same pm-pose. What he 
states is that in November, 1866, he used a 
dressing made of shellac-varnish and aniline 
red, or fuchsine, for bronzing piquets, wild 
grasses, leaves, hats, and flowers. His 
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formula of preparation, if such it may be 
called, was shellac, aniline red, and alcohol, 
sometimes blue aniline, sometimes violet, and 
the proportions of the ingredients, as given 
by the witness, were about twenty cents' 
worth of shellac, thirty-five cents' worth of 
alcohol, and two ounces of aniline. They let 
it stand over night, and then diluted it with 
alcohol and shellac about one half; and he 
adds that they first dissolved the shellac in 
the alcohol, and put in sufficient aniline until 
it became the shade of color they wanted to 
use. Throughout, his testimony is very am- 
biguous, and shows to the entire satisfaction 
of the com-t that he never had any idea, the- 
oretical or practical, of a bronze dressing 
in which the original green color (fuchsine) 
was changed by a given proportion of var- 
nish so as to produce a permanent bronze 
on the sm-face to which it was applied. In- 
stead of that it is clear that if he ever pro- 
duced a bronze it was by the use of aniline 
violet or aniline blue, so fully explained and 
shown to be worthless by the expert wit- 
ness of the complainant. 

Four. Incomplete as the explanations as 
to the manner of compounding the mixture 
are, as given in the printed publication re- 
ferred to in the testimony of William J. 
Jenks, it will be sufficient to say in respect 
to it that it is not of a character to support 
the defence, that the complainant is not the 
original and first inventor of the patented 
improvement, nor is there anything in the 
testimony of that witness which can have 
any' such effect, for the following reasons: 
(1.) Because the date of the supposed manu- 
factm-e by the witness is not fixed with suffi- 
cient definiteness. (2.) Because the testi- 
mony of the witness leaves it uncertain what 
were the proportions of the ingredients used 
in manufactm-ing the alleged dressing. (3.) 
Because the dressing which he manufactm*ed 
was not substantially the same as that de- 
scribed in the specification of the patent. 

ir. Remarks to show that the second and 
third defences cannot be sustained, beyond 
what have aU-eady been made, are quite un- 
necessary, and they are accordingly over- 
ruled. Suggestion is made that the com't 
in the prior case was misled by the testimony 
of one of the complainant's witnesses, but 
the court as now constituted is not able to 
see any just foundation for that supposition, 
or that the suggestion, if correct, can have 
any material bearing in the determination 
of the present controversy. 

in. By the rules of law the respondent 
must prove want of novelty, and the com- 
plainant must prove infringement, which is 
the only remaining question to be consid- 
ered. Since the argument, the question has 
been carefully considered by the court, the 
result of which is that the doubts which then 
arose in the mind of the com-t have all been 
removed, for the following reasons: (1.) 
That the practical working of the mixtm-es is 
substantially the same.. (2.) That the fiexi- 
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bility, reflection, and durability of the same, 
are substantially alike. (3.) That the devel- 
opment of the bronze appearance from an 
aniline color, having a green reflection, is 
accomplished in both cases by the same 
means and according to the same principles. 
(4.) That the change in the color of the fuch- 
sine is accomplished by the same means, and 
that the beneficial effect produced by the 
mixture is the same, whether made by the 
one or the other formula. 

Decree in favor of complainant for an. ac- 
count, and for an injunction. 

[NOTE. Patent No. 83,925 was granted to 
M. S. Oahill, November 10, 1868. For another 
case involving this patent, see Cahill v. Beck- 
ford. Case No, 2.290.] 
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Case No. 2,S9S. 

CAHOON et al. v. RING. 

{1 Cliff. 592;^ 1 Fish. Pat. Cas. 897; Merw. 
Pat luv. 88, 662.] 

Circuit Court, D. Maine. April Term, 1861. 

Patents— Seeding Machine — Patentability- 
Validity — Infringement — Constkuction — 
TiiiAL of Feigned Issue— 'Evidenoe- Deposi- 
tion — Witness — Contradicting Own Testi- 
mony. 

1. Letters-patent offered in evidence hy the 
respondent, in the trial of feigned issues, for the 
purpose of showing want of originality in the 
complainants' invention, must be construed by 
the court; and if it appears that the patent so 
offered in evidence has no tendency to support 
the issue, it should be rejected as immaterial 
■evidence. 

[Cited in Blanchard v. Putnam, 8 Wall. (75 
V. S.) 426.] 

2. Depositions taken de bene esse, and with- 
out notice to the opposite party, in suits at 
common law, are not admissible in the trial 
of feigned issues out of equity, unless the same 
were sent down with the record of the issues 
framed on the equity side of the court. 

3. After the decree ordering feigned issues 
has been entered, and the record of the same 
has been sent to the law court for the trial 
of the issues, the latter court will not order that 
any depositions previously taken on the equity 
side, and not sent down with the record, shall 
be withdrawn from the files of the equity court, 
or that they may be admitted as evidence on 
such trial in the law court. 

4. Where the feigned issues presented no is- 
sue of fraud or mistake, and the bill of com- 
plaint was founded exclusively upon the reissued 
letters-patent, it was held that the original 
letters-patent, if objected to, were not admissi- 
ble on the trial of such issues. 

5. OfBce copies of the complainants' corre- 
spondence with the commissioner of patents 
pending the application for the reissue of the 
patent were also excluded as not pertinent to 
the question of novelty, or of construction. 

6. Patents offered in evidence in the trial of 
feigned issues, and properly rejected as having 
no tendency to support any one of the issues, 
cannot be rendered admissible by any extraneous 

* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



evidence. Such evidence, if from experts, may 
in certain cases be received in aid of the con- 
struction of the patent, but the rule still is, 
that the patent is not admissible, if it has no 
tendency to support the issue. 

7. Although the respondent is a competent 
witness in the trial of feigned issues, still he 
cannot be asked any question by the defence 
calling for testimony which contradicts his an- 
swer. 

8. Evidence of new experiments upon the ma- 
chines in question, on the trial of feigned issues, 
in a patent suit, cannot be offered by the com- 
plainant in his rebutting testimony. 

9. It is the duty of the court to construe the 
plaintiff's patent, as a matter of law, and to in- 
struct the jury in what his invention consists. 

10. In order to invalidate the patent of the 
complainant, the respondent must show that 
some one, prior to complainant's invention, had 
invented a machine for the same purpose, con- 
taining the several improvements which the 
complainant claims, or some of them; but the 
complainant's patent is valid for such of the 
several improvements claimed as are not thus 
shown to have been first invented by another. 

11. Complainant being the alleged inventor 
of a machine for discharging seed broadcast, in 
vertical planes, perpendicular, or nearly so, to 
the line of travel of the machine, and by means 
of centrifugal force, held, that in order to "in- 
validate the complainant's patent by madiines 
or models introduced at the trialj they must 
be shown to be machines operating like the 
complainant's, by means of an apparatus con- 
structed, arranged, and operating substantially 
in the same way. 

12. A prior machine for discharging seed in 
horizontal planes, although, by certain modifi- 
cations of its construction and arrangement, it 
could be adapted to discharge seed in vertical 
planes, does not necessarily embody the princi- 
ples and mode of operation in the complainant's 
invention, if he be found to be the first to in- 
vent and adapt an apparatus for sowing seed 
in vertical planes. Such prior machine would 
not anticipate that of the complainant if it re- 
quired invention to make the necessary modifica- 
tions in the construction and arrangement. 

13. Models made and used merely as ex- 
periments, and which were not capable of being 
used for agricultural purposes, cannot affect the 
complainant's patent, although it appears they 
were made prior to his invention, and were ca- 
pable of being operated for the purpose of such 
experiments. 

14. Machines previously constructed, but nev- 
er 'made public, and used only as private ex- 
periments, and then broken up, and the essen- 
tial materials appropriated for other purposes 
and ultimately lost or abandoned, could be no 
obstacle to the right of the complainant to take 
out ji patent, if he had no knowledge of such 
prior invention. 

[Cited in Piper v. Brown, Case No. 11,180; 
Hartshorn v. Tripp, Id. 6,168; Seymour v. 
Osborne, H Wall. (78 V. S.) 552; Wilson 
V. Coon, 6 Fed. 627; Davis v. Brown, 9 
Fed. 656.] 

15. Difference in size and proportion of de- 
vices or machines, so long as the construction, 
principles, and mode of operation are the same, 
is entirely immaterial. , 

16. In order to determine a question of in- 
fringement between two machines, liie jury are 
to look at the machines and compare the same, 
or their devices, in the light of what they do, 
or what ofiice or function they perform, and how 
they perform it. 

[Cited in Mitchell v. Tilghman, 19 Wall. (86 
XT. S.) 418; Hamilton v. Ives, Case No. 5,- 
982; Thoens v. Israel, 31 Fed. 556.] 
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17. Inquiry must be directed more particular- 
ly to those portions of a given part which really 
do the work, in preference to other portions of 
the same part which are only used as convenient 
methods of constructing the whole part. 

[Cited in Union Paper-Bag Mach. Co. v. 
Murphv, 97 U. S. 125; La Baw v. Haw- 
kins, Case No. 7,960; Bates v. Coe, 98 
U. S. 31; Norton v. Jensen, 49 Fed. 871.] 

18. If two machines do the same work, by 
substantially the same means, in substantially 
the same way, and accomplish substantially the 
same i-esult, they are the same. 

19. Feigned issues out of equity having been 
ordered before the time for taking testimony had 
expired, the court sitting in equity refused to 
enter a final decree for the complainant, upon 
the verdict of the jury, which was in his favor, 
but gave the parties further time to take testi- 
mony under the equity rule. 

This was a bill in equity \hy James B. Cahoon 
et al. against Aaron Ring] founded upon let- 
ters-patent [No. 18,083] granted to Charles 
W. Cahoon, September 1, 1857, for an im- 
proved seeding-machine. On the 26tli of the 
same month the inventor assigned to James 
B. Cahoon the entire interest. James B. 
Cahoon subsequently assigned one half of 
the patent to Dependance H. Furbish. The 
patent was reissued to the complainants May 
11, 1858. The claims of the reissued patent 
were in these terms: "First The employ- 
ment of a tubular chamber or discharger, 
rotating rapidly in a horizontal position, so 
that its outer edge or periphery will be in 
a plane vertical or nearly so to the horizon, 
and thereby communicating a centrifugal mo- 
tion to the grain, &c., away from the centre 
of a circle whose plane is thus vertical or 
nearly so, to the horizon. Second. The em- 
ployment of a funnel-shaped discharging 
chamber, for the purpose and rotating in 
the position above described, having spiral 
flanches or their equivalents inserted therein, 
and operating to arrest the too direct flow 
of the grain, &c., through the discharger, 
and retaining it therein, until the necessary 
centrifugal force is imparted to it, before 
it leaves the discharger. Third. The com- 
bination and use of the above-described tu- 
bular or funnel-shaped discharging chamber, 
rotating in the position above described, with 
the disk H placed and operating in the man- 
ner described. Fourth. The combination 
and use of the above-described and above- 
claimed tubular or funnel-shaped dischar- 
ging chamber, rotating in the position above 
described, whether with or without the use 
of the disk H, with a hopper constructed of 
any proper material and fitted with the slide 
(b) and rock-shaft (c) with teeth (d) attached, 
or their equivalents, and operating substan- 
tially in the manner above described, to feed 
the grain, &e., into the discharging chamber." 

The bill charged that defendant's machine 
infringed the patent of Cahoon, and prayed 
for an injunction. The answer denied that 
Cahoon was the original inventor of his al- 
leged improvements; set up letters-patent 
gi-antcd to defendant March 2, 1858; denied 
that defendant had ever made any machines 



infringing Cahoon's patent, but admitted that 
defendant had made and sold a few ma- 
chines constructed in accordance with his 
patent After replication filed, and at re- 
quest of the parties, a decree was entered 
that certain feigned issues of fact be ti'ied 
by the jury, viz.: 1. Whether the said 
Chai'les "W. Cahoon, at the date of his origi- 
nal application, was the original and first 
inventor of the improvements, or any, and 
which of them, described and claimed in the 
specification of complainants' reissued let- 
ters-patent. 2. Whether i-espondent without 
the license of the complainants, had, since 
the date of the reissued letters-patent, made^ 
used, or sold any machines infringing those 
claims, or any, and which of them, as em- 
braced in the said specifications. 

Trial was accordingly had, at which sev- 
eral questions regai'ding the admission of 
testimony arose, upon which rulings were 
made by the court These it seems neces- 
sary to notice, in order to a full understand- 
ing of the case. The first question of im- 
portance arose upon an offer, by the defence 
of the patent of one William Bullock, dated 
August 1, 1854. This was objected to by- 
complainants on the ground that it was not 
a machine which discharged seed broadcast^ 
and in planes vertical, or nearly so, to the 
horizon, which was the character of Cahoon's 
invention, but was a machine for dropping 
corn off a cylinder. It was further contend- 
ed that the court must first construe the 
patent offered in evidence to see if it ha<i 
any tendency to invalidate complainants' pat- 
ent. If introduced to show the state of the 
art, no objection to its admission was made. 
Upon this offer the court ruled that evidence 
offered "must be construed by the comt, and, 
if, by its ti'ue construction, it had a tendency 
to support the issue for which it was of- 
fered, it was admissible, but if it had no 
such tendency, then it must be excluded." 
The comrt further said: 

CLIFFORD, Circuit Justice. We cannot 
see that there can be any other rule. As- 
suming the one first stated by the counsel 
for the defence to be correct, that is, that 
they have a right to put into the ease what- 
ever papers they please, the effect would be 
to embarrass the com-t, confuse the jury, and, 
in a word, accomplish no possible good for 
either party. But there must be some rule, 
and assuming that none has been estab- 
lished, and that we are now called upon to 
prescribe the rule, what would be the most 
convenient one, and the one best calculated 
to subserve the ends of justice? We see none 
save the one indicated, and that is, that if, 
upon the true legal construction of the pa- 
per, it has a tendency to support the issue, 
then it is admissible; on the other hand, if it 
has no such tendency, then it is inadmissi- 
ble. Accordingly, we have examined this 
patent and we are not able to see that upon 
any construction that could be adopted, it 
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can have any possible tendency to support the 
issue maintained by tiie defence, no more 
tlian a patent, if such tliere be, of the old- 
fashioned grist-mill would have. Such a mill 
Jiad a hopper, and I think a stirrer, and per- 
haps a slide, but no one would think of of- 
fering a patent of that description as having 
a tendency to support this issue, simply be- 
cause one of its elements or devices was a 
hopper. This patent contemplates a machine 
for sowing in drills or planting in hills; and 
in no possible view that we can take of it 
can we see that it has the remotest tenden- 
cy to serve the purpose for which it is of- 
fered. "We therefore exclude it. 

The next question arose upon an offer of 
the deposition of one S. S. Hogle. The ad- 
mission of this testimony was resisted upon 
the ground of its being ex parte, taken de 
bene esse, and because no notice of its being 
taken had been given to the opposite side; 
and also because it was offered to be read on 
the trial of an issue before a jury on the law 
side of the court, ordered out of equity. Pa- 
tapsco Ins. Co. v. Southgate, 5 Pet, [30 U. S.] 
<504, and the sixth, seventh, sixty-eighth, and 
sixty-ninth rules in equity, were cited; and 
1 Barb. Ch. Pr. 452. Upon this the follow- 
ing ruling was given: 

ClilFFOKD, Circuit Justice. If this was a 
matter over which this coiu't had any discre- 
tion, there might be a different ruling. But 
it is a question of law, and the court must 
rule upon the law. Oiu* practice is based 
upon the English practice. By one of the 
rules of the court it is expressly provided 
that, where there is a want of provision in 
the laws of congress and the rules of the 
court, the practice in the high court of chan- 
cery in England shall prevail. Rule 90. In 
that country issues are framed in chancery, 
and sent to the law tribunal to be tried. 
And, by a well-known practice of the court, 
the depositions taken in chancery cannot be 
used in the trial at law, except such as are 
ordered to be used by the court from which 
the issues go. So that if depositions were on 
file in this case on the chancery side, we do 
not see how it would be possible for this 
court to allow them to be used on the trial of 
these issues, inasmuch as the parties omitted 
to have the necessary order passed in the 
cause at the time the record was made up. 
It is tiTie less reason exists for that strict- 
ness in our practice than in England, where 
the two ti'ials take place in different tribu- 
nals. But inasmuch as the supreme cotu:t 
have adopted the rule that, in all cases not 
provided for by the statute, nor by the rules 
of the comrt, tie English practice shall pre- 
vail, we do not well see how the court can 
admit this deposition. We must see what 
condition the case would be in if it should be 
appealed to the supreme comrt When thus 
appealed, there would be found in the record 
no order for the use of depositions taken up- 
on the equity side, and of com'se the error in 



allowing them to be used would be patent 
upon the record; it would be a violation of 
the rules of the court, and would necessarily 
vitiate the verdict. It may be said that this 
deposition is not offered upon that ground, 
but upon the ground that it has since been 
taken to be used upon the law side. But up- 
on looking at the caption, it appears that it 
is expressly stated that it was taken upon fhe. 
eqmty side. 

Subsequently the court was requested to 
make an order that testimony taken upon 
the equity side of the court might be used at 
the trial of the issues at law in the case. 
This request was refused, inasmuch as the 
record upon the equity side was made up, 
and the case was at that time in the law 
court. 

Offer in evidence of the patent of one O. 
O. Luce and others, and the original rejected 
application of S. S. Hogle, were made and 
ruled out upon the same ground as the pat- 
ent of Bullock. The original patent of Ca- 
hoon was then tendered as evidence to show 
what the invention of the patentee was at 
the date of said patent. Upon this it was 
held that "it could not be received upon the 
issues pending before the jury, no issue of 
fraud having been framed, but merely the 
two issues of novelty and infringement." 
The court also ruled that the office copies of 
the correspondence in relation to the grant- 
ing of the reissued patent to Charles W. Ca- 
hoon, were also inadmissible. The several 
patents whose admissibility had been denied 
by the court were next offered in connection 
with the testimony of experts afterwards to 
be introduced. This was rejected, because 
the court could have no opportunity to ascer- 
tain, before admitting the patents with such 
explanatory testimony, whether or not such 
testimony laid a foundation for the admis- 
sion of the patents. 

A. question was proposed to the respondent 
on the stand, "if he made and sold any of 
his machines since the date of the reissued 
letters patent to Cahoon." This was object- 
ed to as contradicting his answer, in which 
the respondent alleged that he "had made 
and sold a few of his machines for seeding, 
constructed in accordance with his patent." 
The opinion of the court in announcing the 
ruling is given below: 

CLIFF ORD, Circuit Justice. There are one 
or two principles of law to be considered in 
construing the pleadings in this case: the 
first one, the primary one, is, that the bill 
and answer must be construed together; the 
second one is, that it is incumbent upon the 
respondent in every particular to answer di- 
rectly and precisely to every material allega- 
tion in the bill. Particular and precise 
charges must be answered particularly and 
precisely, and not generally. Woods v. Mor- 
rill, 1 Johns. Ch. 103. That is an elementary 
principle. 

Another principle of still more importance, 
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which also is itself an elementary one long 
since established, is that -whatever in the 
bill in itself material, is omitted and passed 
over without answer, provided it is well 
pleaded, is thereby conclusively admitted. 
Mr. Greenleaf, in his treatise on the Law of 
Evidence, twice ti-eats of that principle. In 
his first volume (section 27) he says: "If a 
material averment well pleaded is passed 
over by the adverse party without denial, 
.... it is thereby conclusively admitted." 
He is there speaking of pleadings both at 
law and in equity. But he treats the ques- 
tion more specifically in his third volume, 
and more directly upon the question immedi- 
ately imder consideration. In section two 
hundred and seventy-six he says: "The bill 
alone may sometimes be read by the plain- 
tiff as evidence against the defendant of his 
admission of the truth of the matter therein 
alleged, and not noticed in his answer. The 
principle governing this class of cases is this, 
that the defendant, being solemnly required 
to admit or deny the ti-uth of the allegations, 
has by his silence admitted it 'Qui facet 
cum loqui debet consentire videtur.' But 
this applies only to facts either particularly 
charged to be within the knowledge of the 
defendant, or which may fairly be presumed 
to be so." It does not apply to facts charged 
on information and belief to be within the 
knowledge of the defendant, nor does it re- 
late to facts respecting which it is not char- 
ged, or from the nature of the subject-matter 
to be implied, that they are within his knowl- 
edge. 

It will at once be perceived that the mat- 
ters charged here are necessarily within the 
knowledge of the defendant, for the charge 
is that he made the machines. The same 
principle is also quite as well stated in 2 
Daniel, Ch. Pr. 977, particularly in a note 
in these words: "Where the bill charges the 
fact to be within the knowledge of the de- 
fendant, or which may fairly be presumed to 
be so, if the defendant is silent as to the 
fact, it will be determined as admitted." To 
this note are appended various authorities 
which need not be read, as they are accessi- 
ble by reference to the volume. In the case 
of Surget V. Byers [Case No. 13,629], it is 
thus stated by jMr. Justice Daniel of the 
supreme court: 

"It is a rule of pleading in the courts of 
common law that every material averment 
which is not denied will be regarded as ad- 
mitted. 

"This rule would seem to apply a fortiori 
before a tribunal which discoiu'ages aU ex- 
ceptions of a formal character. The re- 
spondent had the power either by demurrer 
or plea, or by direct denial in his answer, 
to object to the structure of the bill, or to 
the competency of the parts or members 
thereof; and sm-ely it was his duty to warn 
the complainant, to enable him to meet such 
exception, if designed to be insisted upon." 

We think it is a settled rule in pleading in 



chancery that in respect to an allegation well 
pleaded, and material to the issue, and one 
where it is charged that the facts set forth 
were within the knowledge of the defendant, 
that his silence upon the subject amounts to 
a conclusive admission. 

Starting, then, with this principle, we 
should at once reach the conclusion that if 
no answer had been made to this allegation 
in the bill, the admission would have been 
conclusive. And that raises two questions: 
first, is the fact well pleaded in the bill? and, 
secondly, if well pleaded in the bill, is the 
case discriminated out of the principle laid 
down in the books on account of anything 
contained in the answer? First, is the mat- 
ter well pleaded in the biU? The bill alleges 
that since the time of the reissue of the 
letters-patent, the respondent has, without 
Hcense, &c., "made, used, and sold large 
quantities of machines substantially and in 
principle embracing in the construction and 
mode of operation the feature or part of the 
invention before described." It is not per- 
ceived how language could allow of anything 
more specific either in respect to the matter 
of fact charged or the time when it is alleged 
that the machines were made. 

In effect the allegation is that they were 
made since the date of the reissue of the 
patent, and of coiu*se it embraces all the 
time to the filing of the bill. It would have 
been no more explicit if it had contained the 
allegations, since the 11th of May, 1858, to 
the time of filing the bill. The form of the 
charge, therefore, as contained in the bill, is 
explicit, and it charges a fact within the 
knowledge of the defendant 

Now is there anything in the answer in 
relation to this allegation to take it out of 
the operation of the principle already stated? 
On one point there undoubtedly is. He says 
"he has made a few machines for seeding 
in strict accordance with the description con- 
tauied in his specifications." He does not 
admit that he made one of the plaintiff's ma- 
chines, but he does admit that he made a 
few of his own, in language as explicit as 
could well be chosen. 

He says nothing as to the time, although 
he is answering the specific charge in the 
bill that it was done within a prescribed 
time. But in respect to the time his an- 
swer is silent. And the rule of law, there- 
fore, applies with all its force; that being 
called upon specifically to state a fact, he 
passes it over in silence, thereby conclusively 
admitting it. 

In their rebutting testimony, the plaintiffs 
endeavored to introduce certain experiments 
of experts upon the Cahoon machine, and 
one called the Hogle machine, in order to 
prove that the Hogle machine was, of ne- 
cessity, continuous in its discharge, while the 
Cahoon machine was not This was object- 
ed to by the defence, as introducing a new 
set of experiments, after the plaintiff had 
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rested his case. Upon this the court ruled 
as follows: 

CLIFFORD, Circuit Justice. Before stat- 
ing that conclusion, we will remind the coun- 
sel of the posture of the case, which must 
be taken into account in order to see the 
exact and precise application of the inile. 
This is a trial at law, although it had' its 
origin in a proceeding in equity. In a trial 
at law, the defendant is required to give no- 
tice, a general notice, of the natm-e of the 
evidence that he px'oposes to ofiCer in order 
to invalidate a patent, as in this case. It is 
reasonable, therefore, to conclude that, so 
far as respects that notice, it embraced the 
Hogle machine, as one of the matters to 
be relied upon to invalidate the patent of the 
plaintiff in this case. When the plaintiflt 
opened his case, he had some general knowl- 
edge, arising from that notification, of the 
character of the defence which "he had to 
meet He accordingly introduced various 
specimens of his machine, for the pm'pose 
of reference and explanation dui*ing the trial. 
At that stage of the case the defendant 
could not introduce any. When the defence 
was opened, it became the right of the de- 
fendant to introduce such models as he 
thought would serve to illusti*ate his own 
machine, and also such forms of the plain- 
tiflE's .machine, if any there were, varying in 
construction £rom those which had been in- 
ti-oduced by the plaintiff himself. On these 
two showings, so far as machines are con- 
cerned, the case has proceeded, and is pro- 
ceeding. The plaintiff now desires to put in- 
to the hands of his witness certain modifi- 
cations of some one of the various models 
of his machine; and if he merely offered 
this as a diagram, as a chalk, there would 
be much less difficulty in allowing it. But 
if admitted for that purpose, and limited 
there, it would not enable the plaintiff to 
put into the case what he desires in con- 
nection with it. Experiments made as a 
chaliv or with a separate and independent 
device are not admissible. They must be 
made with a machine; and when a modifi- 
cation is offered it affords ground for the 
other side to allege that it is a different 
machine; and the effect of allowing it to 
come 'in would be, of necessity, to allow the 
defendant— after the plaintiff concludes his 
rebutting evidence— to put in, if he desired 
to do so, other modifications of the machine, 
and to recall and re-examine his experts. 
And the practical effect of that would be, 
we think, to repeal the rule, in respect to 
the examination of witnesses, which is that 
the plaintiff may examine upon such points 
in respect to the issue as he desires, and that 
the defendant, in his cross-examination, is 
limited to the matters opened by the plain- 
tiff; and if he wishes to prove more by any 
witness, he must wait until he has opened 
his case, and then call the witness again, 
but he must then call him as his own. So 



in respect to the matters of evidence. The 
plaintiff, when he opens his case, must put 
in his affir'mative evidence. The defendant,, 
then, in his reply, may put in his evidence; 
and the plaintiff is then limited to rebutting 
testimony. Should a new machine be ad- 
mitted, and the defendant not be allowed 
to call back his witnesses, and re-examine 
them, it would be obvious injustice to the 
defendant. We think, therefore, that in a 
just, legitimate, and fair application of the 
rule, we must refuse to allow the evidence 
to be put in, in regard to the experiments- 
made upon the new modification of the 
plaintiff's machine. 

The witness was then asked to state the 
results and character of the experiments he- 
had made, in order to verify his opinion 
of the difference between the two machines. 
This question was admitted by the court. 
At the close of the trial the court charged 
the jury as follows: 

.... Among other proceedings in the 
suit not necessary to be mentioned, issues- 
of fact were ordered to be tried at law, by 
an order passed November 19, 1858. Ware, 
District Judge, sitting. The order was as 
follows: "This cause having been opened, 
by reading the bill, answer, and general rep- 
lication, and it appearing by the answer that 
the validity of the letters-patent held by the 
complainants is denied by the respondent, 
and also that the respondent denies that he 
has infringed the same, it is therefore or- 
dered by the court, that the parties do pro- 
ceed to the trial of the following issues, to 
the jury, to wit: Fix-st Whether the said 
Charles W. Gaboon, at the date of his orig- 
inal application for letters-patent, for an 
improvement in machines for sowing seed 
and fertilizing mateiials broadcast, to wit, 
on the 14th of May, A. D. 1857, was the orig- 
inal and first inventor of all the improve- 
ments, or any, and which of them, described 
and .claimed in the specification annexed to 
the reissued letters-patent, bearing date the 
11th of May, A. D. 1858. Second. Whether 
the said respondent, without the license of 
the complainants, has, since the day of the 
reissued letters-patent, made, used, or sold 
any machine infringing the claims, or any, 
and which of them, embraced in the speci- 
fication annexed to the said reissued letters- 
patent - And it is further ordered, that, on 
the trial of the said issues, the complainants- 
shall be plaintiffs, as in an action at law, 
and the respondent shall be defendant, and 
that the same be ti-ied in this court, on the 
15th of February, A. D. 1859." 

CLIFFORD, Circuit Justice. Your atten- 
tion will be chiefly drawn to the questions 
presented for your determination in that or- 
der. They are two, and should be separate- 
ly considered and decided. Under the first 
issue, you are instructed that it is your duty 
to inquire and ascertain whether Charles W. 
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Galloon was the original and first inventor 
of the several improvements in machines for 
sawing seed broadcast, claimed in the let- 
ters-patent, reissued to the plaintiffs; or, in 
other words, you are to inquire and ascertain 
whether any one else, prior to the invention 
by Cahoon, had invented those improve- 
ments or any of them, and, if any, which of 
them. To maintain the issue on their part, 
the plaintiffs have introduced the reissued 
letters-patent bearing date May 11, 1858, to- 
gether with the specification and drawings 
annexed to the same. They have also intro- 
duced a model and proof, tending to show 
that in all substantial respects it is the same 
as the original model of the machine now in 
the patent office. You are instructed that 
the patent, including the specifications and 
drawings, is prima facie evidence that 
Ghaiies W. Cahoon is the original and first 
inventor of the several improvements de- 
scribed in the respective claims of his patent, 
and that the burden of proof is upon the de- 
fendant to show a prior invention; and if he 
has not to your satisfaction, then your find- 
ing under the first issue should be for the 
plaintiffs. Evidence, however, has been in- 
troduced on both sides, and it becomes your 
duty to determine the point, in view of all 
the facts and circumstances in the case; but 
in weighing the testimony you will bear in 
mind that the bm-den of proof on this branch 
of the case is upon the defendant to prove 
that some other person is the prior inventor 
of the improvements, or some one of them 
■described in the Gaboon patent, and if not of 
all those improvements, that the patent is 
valid for the residue. In considering this 
question, as well as the one arising under 
the second issue, it becomes necessary that 
you should know and carefully observe what 
those improvements are. That question must 
be determined by the com't, as a question of 
law, arising upon the construction of the pat- 
ent, including the specifications and draw- 
ings. 

You are accordingly instructed that the im- 
provement covered by the first claim is as 
follows. It consists of a tubular chamber or 
discharger rotating rapidly on a horizontal 
axis, so that its outer edge will be in a plane 
vertical, or nearly vertical, to the horizon, 
and perpendicular to the line of travel of the 
machine, and operating, by the centrifugal 
force generated by the revolution of the 
chamber or discharger, to throw out the seed 
in a plane of discharge that is vertical, or 
nearly vertical, to the horizon, and perpen- 
dicular to the line of travel of the machine. 
It also becomes necessary to define the mean- 
ing of the term or phrase, "tubular chamber 
or discharger," as used in this claim of the 
patent; and on this point you are instructed 
that when, taken in connection with the con- 
text of the specification and drawings, as it 
must be, it means a hollow discharger, whose 
diameter is larger at the place of discharge 
than at the place of entrance of the seed, 



which, being placed and operated on a hori- 
zontal shaft, so as to bring its outer edge in- 
to the described position, will, by the centrif- 
ugal force generated by its revolution, throw 
out the seed broadcast in a plane vertical, or 
nearly vertical, to the horizon. The plane in 
which the seed is to be thi-own out, and 
which is required by the terms of the claim 
to be vertical, or nearly vertical, to the hori- 
zon, is the plane of discharge of the seed, 
marked by the position of the outer edge or 
pei-iphery of the discharger, and not the 
plane or planes through which the seed 
moves after it has left the discharger in its 
progi-ess through the air nntil it reaches the 
ground; and such plane of discharge is ver- 
tical, or nearly vertical, to the horizon, with- 
in the meaning of the patent, when it is sub- 
stantially the opposite of a horizontal plane, 
it being the obvious and clearly to be In- 
ferred pm-pose of the inventor to make an 
apparatus which should operate in dischar- 
ging seed in a plane as nearly the reverse of 
a horizontal plane as can in practice be at- 
tained. 

We will now call yovu: attention to the sec- 
ond improvement described in the patent, 
which is the one covered by the second 
claim. It consists of a funnel or conical- 
shape discharging chamber, having flanches 
or their equivalents inserted therein, and op- 
erating by arresting the seed on its passage 
from the conducting-tube leading from the 
hopper, to prevent the seed from dropping 
upon the ground, and by assisting to carry it 
round the axis of revolution, to impart to it 
the necessary degree of centrifugal force in a 
shorter space of time than the sm-face of the 
discharger alone could impart to it; such dis- 
chargei-, so provided with fianches or their 
equivalents, thus operating, being rapidly ro- 
tated on a horizontal shaft, and by means of 
the centi'ifugal force thus generated, and the 
position of the outer edge of the discharger, 
throwing out the seed in a plane vertical, or 
nearly vertical, to the horizon. You are algo 
instructed that the expression, "funnel-shap- 
ed discharging chamber," in this claim, de- 
fines the same thing as the words "tubular 
chamber or discharger," in the first claim, 
and means a conical chamber, or one whose 
diameter is larger at the place of discharge 
than its diameter is at the place of entrance 
of the seed; and provided it has that condi- 
tion of a funnel or conical chamber, and will, 
with the aid of the flanches or their equiva- 
lents, when operated in the described posi- 
tion, do the work described in the patent, it 
is immaterial whether the cone of the cham- 
ber be regular or irregular, or longer or 
shorter from its apex to its base. In this 
connection, you are insti-ucted that the 
fianches or their equivalents, described in 
this claim, embrace any device which, by be- 
ing placed so as to operate in the discharge 
of the seed, to prevent its falling directly up- 
on the ground in its passage through the dis- 
charger, and to carry it round the axis of 
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revolution of the discharger, and thus to ac- 
celerate its centrifugal force, will produce 
the operation and perform the duty effected 
hy the flanches particularly described in the 
patent, and shown in the drawings. That all 
the conditions and limitations of this claim, 
in respect to the position in which the dis- 
•charger is to be operated, and the plane of 
■discharge of the seed, are the same as those 
•of the first claim. 

Your attention will now be drawn to the 
third improvement, which is the one covered 
by the third claim. It is obvious that the 
words "tubular or funnel-shaped discharging 
chamber," which are the words of the claim, 
•define the same thing as the words "tubular 
■chamber or discharger," as used in the first 
claim, and mean the same as the funnel- 
shaped discharging chamber, describeci in the 
•second claim. The thu-d improvement con- 
sists of a disk or piece of metal, or its equiv- 
4ilent, placed in front of, and combined with, 
Si centrifugal discharger, arranged in the 
position, and operating to sow seed in the 
manner explained in relation to the first and 
second claims; the use of such disk being 
to prevent the entrance of currents of air 
into the disehai-ger, which might interfere 
with the proper distribution of the seed, by 
blowing it out of its proper position while 
it is still in the chamber, and by equivalents 
of this disk are meant any pieces or single 
piece of metal, whatever may be their shape, 
•or in whatever manner attached to the ap- 
paratus, so long as they are properly shaped 
and properly attached, in such a way as to 
produce the effects or substantially the same 
effects, in substantially the same way as are 
produced by the round flat piece of metal, 
represented in the drawings of the Oahoon 
patent. 

It will only be necessary for you to exam- 
ine the fourth improvement, when consid- 
ering and determining the questions involved 
and presented for your determination on the 
first issue. That improvement is the one 
■covered by the fom:th claim in the patent, 
and consists of a hopper of some kind or 
other whose office is to hold a supply of seed 
4ind deliver it to a discharging chamber ro- 
tating rapidly in the position before explain- 
ed, and acting to sow seed in a plane of dis- 
charge, as before pointed out, when the 
hopper is combined with such a centrifugal 
4ischai-ging chamber, and with a stu^rer ar- 
ranged in the hopper and acting to stir the 
grain, and also with a gate at the mouth 
•of the hopper, by means of which the open- 
ing at the small end of the hopper can be 
enlarged or diminished, so as to regulate 
the quantity of grain that will pass out of 
the hopper, and cdnsequently the quantity of 
£eed that will be sown by the centrifugal 
■discharger in any determined period of time; 
and the improvement specified in this claim 
Is one that is claimed when the disk or its 
■equivalent is used, or when it is not used. 

Some reference has been made to the mo- 



tive-power of the machine or machines of 
the plaintiffs, and upon that subject you. 
are insti'ucted, that, although the specifica- 
tion and drawings describe a particular ap- 
paratus for giving motion to the centrifugal 
discharger and the stirrer described in the 
patent, and also an apparatus for supporting 
and moving the machine when in actual use 
yet that the means so described for giving 
motion either to the discharger or to the ma- 
chine itself do not constitute any part of 
the invention as' described in the claims of 
the patent, and that the invention would be 
the same, though other convenient and effi- 
cient means were substituted and used for 
that pm'pose; and this remark "applies as 
well to the means employed to transport the 
machine when in actual use, as to those used 
for giving motion to the discharger and the 
stirrer. 

Gtdded by these principles as to the con- 
struction of the patent, you will proceed to 
consider and determine the several questions 
presented in the first issue; and upon that 
subject you are instructed that, in order to 
invalidate the several claims embraced in the 
letters-patent, the defendant must show that 
some one, prior to Cahoon's invention of the 
several improvements claimed, had invented 
a machine for sowing seed broadcast, con- 
taining the several improvements above de- 
scribed, or some of them; and the patent is 
valid for such of the several improvements 
above described as are not thus shown to 
have been invented by some one else, prior to 
the invention by Gaboon. On this point 
you are further instructed, that, in order 
that any of the models or machines intro- 
duced by the defendant should be sufficient 
to invalidate the patent of Gaboon, it must 
be shown to your satisfaction that such 
model or machine is an apparatus which dis- 
charges the seed in a vertical plane of dis- 
charge, perpendicular, or nearly perpendicu- 
lar, to the line of travel of the machine, 
through the agency of centrifugal force, and 
by means of an appax'atus constructed, ar- 
ranged, and operating substantially as the 
Oahoon apparatus does, which has already 
been described, as claimed in his patent. It 
is insisted on the part of the defendant, to 
the effect that an apparatus for discharging 
seed in sowing broadcast, though invented, 
constructed, and designed to throw out the 
seed in horizontal planes, and adapted to pro- 
duce and accomplish that mode of opera- 
tion, yet if such apparatus, by having certain 
changes and modifications made in its con- 
sti-uction and arrangement, could be adapted 
to the discharge of seed in vertical planes, 
that then such apparatus, while in its orig- 
inal form, and unchanged in structure and 
organization, embodies the principles and 
mode of operation of the structure and in- 
vention described in the Oahoon specification. 
It is impossible for the court to concm* in- 
that proposition. On the contrary, wp in- 
sti'uct you that if you shall find that di^- 
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charging seed in vertical planes, in tlie man- 
ner and by the means described in the Oa- 
hoon specification, is a new and useful [or 
different and better] - method of sowing seed 
broadcast, and that Cahoon, as is claimed 
in his patent, was the first person to invent 
and adapt an apparatus so as to accomplish 
that method of sowing, such prior horizontal 
machines cannot invalidate his patent. This 
last instL-uction is applicable to aU the evi- 
dence in the case respecting the several mod- 
els or machines, ai-ranged and designed for 
discharging seed in horizontal planes by 
centrifugal force, and revolving on vertical 
axes. Two of those machines, namely, the 
S. S. Hogle and Glendy Moody machines, 
ought also to be considered by you in another 
point of view, which we will now proceed 
to state. In respect to those machines, you 
are insti'ucted to inquire whether either of 
those persons made an operating machine, 
or whether they only made models, or draw- 
ings from which machines might be con- 
sti-ucted. If the latter only were made, and 
although such models might be capable of 
operation for the pm-pose of experiments, 
yet unless it is proved to your satisfaction 
that a machine, or machines, capable of be- 
ing used for actual agi-icultural purposes, 
was or were made prior to Gaboon's inven- 
tion, then, as matter of law, we instruct you 
that such alleged inventions never were com- 
pleted, and cannot afEect the validity of Ga- 
boon's patent. 

One other model or machine introduced by 
the defendant remains to be considered. It 
is the vertical model or machine of Curtis O. 
Xiuee, which he says he made m the early 
part of Febi-uarj', 1S56, while he was sick, at 
his own house, In Freeport, in the state of 
Illinois. Several questions arise respecting 
that model, which it is important you should 
consider and determine, in view of the rales 
of law applicable to this part of the case. 
It is insisted, in the first place, by the plain- 
tiffs, that this model or machine never had 
such an existence as would anticipate the in- 
vention of Cahoon, or invalidate the claims 
in his patent. In the second place, they in- 
sist that it was constructed merely as an 
experimental machine, and that it was subse- 
quently broken up, and the materials used 
lor other purposes, and that its essential 
parts were lost, and that the supposed inven- 
tion was abandoned. Both of these questions 
must be determined by you from the evi- 
dence, under the rules of law which we will 
presently state. In considering the first ques- 
tion, that is, whetlier the model or machine 
had such an existence as would anticipate 
the Cahoon invention or invalidate the 
claims in his patent, you will inquire, in the 
first place, and determine from the evidence, 
whether it was made and completed prior to 
the invention of Cahoon; and, in the second 
place, whether in point of fact it was a 
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machine, embodying the improvements, and 
which of them, claimed by Cahoon, as above 
described; and if you find that it was not 
made and completed prior to the invention of 
Gaboon, or if so made and completed, that 
it did not embody any of the said improve- 
ments, as already defined, then you are in- 
structed that it cannot have the effect to 
anticipate the Cahoon invention, or to inval- 
idate the claims set forth in his patent. 
Should you find that it was made and com- 
pleted prior to the Cahoon invention, and that 
it did embody the improvements in the Ca- 
hoon patent, as already defined and ex- 
plained, you wiU then inquire whether it was, 
in point of fact, a machine completed and 
reduced to practice in contradistinctioh to 
an experimental machine, or a machine made 
by the supposed inventor, in the prosecution 
of experiments and inquiries, and that imless 
it appears to your satisfaction that such 
machine was actually used as a seed-sower 
in sowuig seed for agricultural purposes, you 
are waiiunted in presuming that it was a 
mere experiment, and if so, you are instnict- 
ed that it would not invalidate the plaintiffs' 
patent, provided Cahoon was an original in- 
ventor of his improvements without knowl- 
edge of that machme, and did not derive any 
of them from Luce. It is insisted by the- 
defendant, in answer to the several proposi- 
tions of the plaintiff now under considera- 
tion, that Cahoon cannot be regarded as th& 
original and first inventor of the improve- 
ments claimed in his specification, if it ap- 
pears that a model or machine like the one 
now introduced was made and completed by 
Luce, in February, 1856, even though it also 
appears that it was afterward broken up, its 
materials used for other purposes prior to- 
the invention of Gaboon, the essential parts 
of it lost, and the invention abandoned. His 
argument proceeds upon the gi-ound that no 
one can be the original and first inventor of 
I a thing once constructed, so long as the re- 
membrance of the thing remains in the mind, 
or can be called to the recollection of any 
one still living, who had previous Itnowledge 
of its existence. 

A patent is authorized by the sixth section 
of the act of congress of the 4th of July, 1835 
[5 Stat. 119], where the party has discovered 
or invented a new and useful improvement, 
not known or used by others before his dis- 
covery or invention. By the fifteenth sec- 
tion it is provided, that, if it appears on 
the trial of an action, brought for the infringe- 
ment of a patent, that the patentee was not 
the original or first inventor, or discoverer of 
the thing patented, the verdict shall be for 
the defendant. Those particular words, if 
construed literally, would afford some coim- 
tenance to the argument of the defendant. 
That construction, however, has been denied 
by the supreme court, upon the ground that 
it would not carry into effect the intention 
of the legislature. Another clause of the fif- 
teenth section of the same act provides, that 
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if it shall appear that the patentee helieved 
himself to he the first inventor, the patent 
shall not he void on account of the invention, 
or discovery, having been Imown or used in 
any foreign country, it not appearing that it 
had been patented, or described in any print- 
ed publication. In the case thus provided for, 
the party Tvho invents is not, strictly speak- 
ing, the first and original inventor; but the 
law in such a case, says Chief Justice Taney, 
in Gayler v. WUder, 10 How, [51 U. S.] 477, 
assumes that the improvement may have 
been known and used before his discovery. 
Nevertheless, his patent in that case is valid 
if he discovered it by the effort of his own 
genius, and believed himself to be the origi- 
nal inventor; and the court go on to say, that 
the clause in question qualifies the words 
before used, and shows that by knowledge 
and use the legislature meant knowledge and 
use accessible to the public. You are accord- 
ingly instructed to inquire and determine, 
from the evidence, whether Luce made his 
alleged Invention of the vertical machine pub- 
lic, and if he did not, but had used it for no 
pm-pose, except simply for his own private 
experiments, and if it had been broken up prior 
10 the 14th of May, 1857, and its materials 
used for other pm'poses, and its essential 
parts lost, and the invention forgotten or 
abandoned, that such an invention and use 
would be no obstacle to the taking out of a 
patent by Gaboon, or those claiming under 
him, and -that the model, or machine, now in 
evidence, on that state of facts, would not 
invalidate the Gaboon patent, if he was an 
original inventor of his improvements, with- 
out any knowledge of said machine, and did 
not derive any of them from Luce. Upon 
this same subject you are also instructed, 
that, as a single specimen only of such a 
machine was made, whether capable of use, 
and whether actually used, or not, by the 
party making it, for the purpose of testing 
its operation, if you find from the evidence 
that the same was kept in his own posses- 
sion from the knowledge of the public, and 
was subsequently broken up and its ma- 
terials used for other purposes, or that the 
substantial parts of it were finally lost, prior 
to the 14th of May, 1857 [date of Gaboon's 
original application],* and that its construc- 
tion was only recalled to the memory of the 
maker by the present controversy, and when 
so recalled, that the essential parts of the 
machine did not exist, so that the public 
could derive the knowledge of it from the 
machine itself, but only from the memory 
of the alleged inventor, the existence of such i 
prior machine will not invalidate the patent 
under consideration, even if the invention 
of Gaboon was subsequent in date, and al- 
though such machine may have embodied 
all of the improvements subsequently invent- 
ed by Gaboon, if he was an original inventor 
of his improvements, without knowledge of 
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such machine, and did not derive any of 
them from Luce. 

In view of the rules of law, as you have 
received them from the coiu*t, you will pro- 
ceed to examine all the models, or machines 
introduced by the defendant on this branch, 
of the case, and compare them with the im- 
provements described in the Gaboon patent, 
as ah'eady consti'ued and defined, and with 
the machine introduced by the plaintiffs so- 
far as they are constructed and an-anged in 
substantial conformity to the principles and 
mode of operation therein daimed and de- 
scribed. Difference in size and proportions^ 
so long as the construction, aiTangement, 
principles, and mode of operation are sub- 
stantially the same, is entirely immate- 
rial. Any machine made by the patentee, 
or those claiming under him, whose con- 
struction, arrangement, principles, and mode- 
of operation are suiistantiaHy the same 
as the one described in the specification, 
though differing in size and proportions, is. 
as much within the protection of the patent 
as the structure therein described, provided 
it is of sufficient size, and has the proper 
proportions to accomplish the requisite work, 
and actually accomplishes it, substantially 
by the same means and substantially in the- 
same way. According to the testimony of 
Gurtis O. Luce, his model of the vertical 
machine was made in February, 1856, as 
before remarked, while he was residing- 
at Freeport, in the state of Illinois, and 
it was in that state that all his experi- 
ments with it were made. He says that 
the model in evidence is the identical ma- 
chine he made, excepting the distributing- 
wheel and the hopper, and he thinks the- 
wheel and the hopper now on the model are 
substantially the same as the ones he origi- 
nally constructed. That wheel was built by 
one Taylor, under his directions, for which 
he paid him a half-dollar. He does not say 
who built the motive^power, but does say 
that he had it on hand, and that it was built 
before he was sick, for another purpose. It 
is a vertical model, constructed and arranged 
on a horizontal axis, and the witness says 
it was intended for rapid revolution. He 
used it more or less in a shop, thirty or forty 
by sixty feet, from the middle of February, 
1856, to April of that year, and occasionally 
afterwards, to show its operation to friends. 
The cast, as he says, was about thirty feet, 
that is, fifteen feet on each side of the line- 
of travel, and the witness says that he has: 
operated the machine, once with the wheel 
and hopper now on it, which were con- 
structed at "Westbrook in this state, at the- 
request of the defendant, since the com- 
mencement of this trial. Only one person 
knew of his invention, and that was John 
Taylor, who made the original seed-wheel, 
and he assigns the reasons why he kept it 
secret, which need not be repeated, as they 
must be within your recollection. He thinks 
it was a practical machine, and says he used 
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It to soTV seed in the shop a good many 
times, but did not make any experiments 
■with it in the field at Freeport, for the rea- 
son that from February to April there was 
snow on the ground, and no other machine 
was made for use. The brass part of the 
machine was made for another pm-pose, but 
was not completed, and he finished it up, 
and thinlis he added the axis. Afterwards 
he removed from Freeport in the state of 
Illinois, to Brandon in the state of Vermont, 
where he now resides. When he moved he 
took the machine apart, that is, he took off 
the hopper and wheel, and put the whole 
machine, thus separated, in his tool-chest. 
Shortly after he made this model he made 
another in a different form, that is, the hori- 
zontal machine, which is also introduced by 
the defendant He went to New York the 
last of April, 1856, and while there had a 
conversation with Messrs. Munn & Co., pat- 
ent solicitors, and he says he explained to 
Mr. Munn the operation of both machines. 
His invention for the horse-power machine 
was patented, and his right of the same, 
within the territory of New England and the 
city of New York, he has sold to Nom-se and 
Mason. On his own account he has made 
thirty-nine of his horse-power machines since 
he has resided in Brandon, and has five more 
imder way. You will recollect the fact that 
the horse-power machine is constructed on a 
vertical axis, and that the wheels revolve in 
a horizontal plane of discharge. His verti- 
cal or upright machine was never patented, 
and only one specimen of it was made, 
namely, the one ah-eady introduced, which 
was carried to Brandon, in the state of 
Vermont, in his tool-chest His chest was 
kept in a closet, or in some other small apart- 
ment, in his house, and he states that his 
boy, a small lad, used to take out the ma- 
chine and play with it, and he supposes lost 
it. When he last saw it he does not remem- 
ber whether or not -it was all together, and 
where it was at that time he cannot tell. He 
was twice visited by the defendant, during 
the last fall, and at one of those interviews 
the defendant, in a conversation about ma- 
chines, inquired how he came to yet up one, 
and in that conversation the witness thinks 
he referred to the vertical machine. At that 
time he did not know whether he could find 
it or not, but upon looking he found the brass 
part in a box in his house, and showed it 
to the defendant. It then had neither hop- 
per nor wheel; those, as before remarked, 
had been lost, and the ones now exhibited 
have been made by the witness at the re- 
<iuest of the defendant, since the adjourn- 
ment of this case in June last. When he 
went to New York the only model he had 
with him was the one for the horse-power 
machine, which is now in the patent office. 
He says he had no drawings, but tliat he ex- 
plained what he had made, and wanted to 
claim both principles, but that Munn told 
him it was unnecessary; that if he obtained 



a patent for one of the principles, he could 
use the machine either way. Evidence has 
been introduced to affect the credit of this 
witness, and it is proper that you should take 
that testimony into consideration, and de- 
termine for yoTU'selves how far you can rely 
upon his statements. His deposition talcen 
de bene esse, under the act of congress, at 
the request of the plaintiffs, has been inti'O- 
duced to contradict the witness. In that dep- 
osition he says: "I gave a descrip'ion of 
the machine that I patented, and also the 
first machine I made, for which I did not ap- 
ply for a patent, and which was a hand- 
sower with one wheel, vertical upon a hori- 
zontal shaft; the grain passed into a tube or 
wheel, closed in front and was thrown out 
vertically through apertures formed for that 
pm-pose, something like a water-wheel. I 
never made but one machine of that kind; 
there was nothing inside the machine to stir 
the grain; that machine was taken apart 
and some of the materials used for other 
pm*poses." Anson A. Nicholson has also 
been called as a witness for the plaintiffs, 
and testifies to certain declarations made by 
Luce, on two occasions, which are introduced 
for the purpose of contradicting him. All 
these matters are for your consideration. 
On the side of the defendant, the witness, 
Luce, was recalled, by consent, and his ex- 
planations are also before you. It is for you 
to determine, upon the whole evidence, what 
degree of ci-edit, if any, you can safely give 
to the statements of the witness. 

Other machines are also introduced by the 
defendant as having a tendency to show 
that Charles W. Gaboon is not the original 
and first inventor of the improvements de- 
scribed in his patent Among the number 
is the machine of Glendy Moody, which is 
before you in two or three forms. He was 
called as a witness, and his testimony has 
been reviewed by the counsel on both sides, 
and need not be repeated. Like the horse- 
power machine of Luce, those models are 
constructed and arranged on a vertical axis, 
and it will be for you to determine whether 
they were not evidently constructed, ar- 
ranged and designed to discharge seed in 
a horizontal plane of discharge. In such 
machines the seed-wheel revolves in a hori- 
zontal plane, and, so far as position is con- 
cerned, they are the opposite of the Cahoon 
machine, a^ it is described in his specifica- 
tion. Moody applied for a patent, and his 
apphcation was rejected, on the 23d of 
April, 1846. S. S. Hogle's machine is the 
last in the series introduced by the defend- 
ant. Its history is derived chiefly from the 
testimony of Henry D. Lathrop. He was a 
workman in the employ of S. S. Hogle, who 
resided in Bedford, in the state of Ohio, at 
the time the machine was made. Models 
of this machine, in two or more forms, are 
in the case. In all of them, the seed-wheel, 
or discharger, is constructed upon a vertical 
axis, and revolves in a manner to dischai'ge 
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seed in a horizontal plane of discliarge. 
Drawings of a vertical, or upriglit macliine, 
made witli chalk, are mentioned by the wit- 
ness, Lathrop, in the course of his testimony, 
which has been the subject of remark by 
the counsel on both sides. It seems they 
were made, and presently effaced to give 
place to others of an experimental charac- 
ter. No such model was ever made, and of 
course none such could have been used. All 
the remark we think it our duty to make 
respecting those drawings, if such they may 
be called, is, that such testimony is entitled 
to very little weight, if any, in the deter- 
mination of the questions under considera- 
tion. 

Experts have been examined upon both 
sides, respecting the differences and similari- 
ties of the several models, as compared with 
the several improvements described in the 
plaintiffs' patent Their opinions are evidence 
for yoTu: consideration, and it is within yom:' 
province to determine what weight the tes- 
timony ought to receive. Three such wit- 
nesses have been examined, by the plaintiffs, 
and two by the defendant. Differences are 
observable in their testimony, and those dif- 
ferences have been very f uUy considered, and 
discussed by the counsel for the respective 
parties. All we desire to say fxurther upon this 
branch of the case, is to remind you that the 
burden of proof on the several questions pre- 
sented on this issue is upon the defendant,* 
and we think you ought to give the matter 
a very deliberate consideration, before you 
reach the conclusion, upon this evidence, 
that Charles W. Gaboon was not the origi- 
nal and first inventor of the improvements 
described in his patent, as they have already 
been defined by the court 

Should you find that he is not the original 
and first inventor of any of the improve- 
ments so described and defined, then your 
verdict should be for the defendant on all 
the questions involved in both issues. Want 
of novelty renders the patent invalid, and of 
course there can be no infringement of a 
right which has no existence. On the other 
hand, should you come to the conclusion that 
Charles W. Gaboon was the original and first 
inventor of the improvements in his patent as 
described and defined, you will then proceed 
to the consideration of the questions present- 
ed In the second issue. At this point it be- 
comes necessary to make a brief reference 
to the pleadings in the suit It is charged 
in the bill of complaint that tlie respondent, 
in violation of the exclusive rights of the 
complainants, hath since the date of the re- 
issued letters-patent and without license 
from them, made, used, and sold large quan- 
tities of machines, substantially and in prin- 
ciple embracing in consti'uction and mode of 
operation a certain feature of the invention 
described in the plaintiffs' patent In ef- 
fect the answer denies that the defendant 
has made any machine which in principle 



embraces in construction and mode of opera- 
tion any featiu:e of the Gaboon invention. 
It admits, however, that the defendant has 
made a few machines for seeding, in strict 
accordance with the description contained in 
his specification. Considering the answer, 
in connection with the biU, as it must be con- 
sidered, the effect is, that the defendant has 
conclusively admitted that he did make a 
few of his own machines after the date of 
the reissued patent and before the time 
when the bill in this case was filed. But he 
does not admit that the machines he so made 
infringe the improvements defined and de- 
sci-ibed in the Gaboon patent On the con- 
trary, he alleges and claims a full and per- 
fect right to make and vend such machines. 

These remarks will be sufficient to show 
you the exact nature of the question. It is, 
whether the machines made by the defend- 
ant, and admitted in the answer, do or do 
not infringe the improvements, and which of 
them in the plaintiffs' patent as already de- 
fined and described. In other words, the de- 
fendant admits that he has made a few ma- 
diines according to his own patent, but de- 
nies that those machines as made constitute 
an infringement of the claims in the plain- 
tiffs' specification, and relies upon his own 
patent to justify his acts in making the ma- 
chines. On the question of infringement, 
as thus explained, the burden of proof is up- 
on the plaintiffs, to show to your satisfac- 
tion that the machines of the defendant,, 
which it is admitted he made, do infringe 
some one or all of the claims of the patent 
under which they derive their title. Wheth- 
er they do so or not is a question of fact to 
be determined by you from all the evidence 
in the case, under the rules of law, which 
we will now proceed to state. 

Your attention will be first directed to the 
several improvements of the plaintiffs' pat- 
ent in the order in which they stand in the 
specification, and as they have already been 
construed and defined. They are as follows: 
(Here follows a recital of the four claims as 
printed.) 

Commencing with the first improvement, 
you are instructed tO' find that the defend- 
ant's machine infringes the first claim of the 
plaintiffs' patent as already construed; if 
you find that his machine contains a tubular 
chamber or discharger, or a funnel-shaped 
discharger, having the position of its axis 
and of the plane of discharge substantially 
the same as embraced in the plaintiffs' first 
claim, as already defined, and operating to- 
sow seed in substantially the same way, that 
is to say, by centrifugal force, in a vertical 
plane of discharge perpendicular to the line 
of progress of the machine, by receiving the 
seed near its centre, by transferring it to the 
periphery or outside, and dm*ing such pas- 
sage of the seed giving to it centrifugal 
force, and finally discharging the seed from 
the part of the discharger farthest from its 
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axis in a vertical plane of discharge,— and 
you will also find that the machine of the de- 
fendant infringes this claim as already de- 
fined and explained, if you find in his ma- 
chine a substantial equivalent of a dischar- 
ger arranged and operating substantially in 
the way and by the means just pointed out 
and described, and by an equivalent is meant 
something that does substantially the same 
thing in substantially the same way. But if 
you do not find that the defendant's machine 
contains a discharger, operating and arran- 
ged as has just been described, or a substan- 
tial equivalent of it, then, so far as this 
claim is concerned, you will find that the de- 
fendant's machine does not infringe. 

Whether yom" finding on this point is for 
the plaintiffs or for the defendant, you will 
then proceed to consider the question of in- 
fi'ingement so far as regards the second im- 
provement, in the plaintiffs' patent; and you 
are insti-ucted to find that the machine of 
the defendant infringes the second claim in 
the defendant's patent as already defined, if 
you find in his machine a centrifugal dis- 
charger, or its equivalent in arrangement and 
manner and means of operating, as just de- 
scribed, in combination with flanches or the 
equivalents thereof as described in the plain- 
tifEs' patent, the ofiice of the flanches or their 
equivalents being to strike against the seed 
after it has entered the discharging chamber, 
and carry the seed round in front of the 
flanches, thus imparting to the seed centrif- 
ugal motion more rapidly than it would be 
by the discharging chamber alone, and pre- 
venting the seed from falling to the gi-ound 
before it acquires centi'ifugal force;, and if 
you do not find in the defendant's machine 
substantially this combination, or the equiv- 
alents of it in aU its parts, in substance and 
reality, you are to find that the machine of 
the defendant does not infringe this second 
claim. 

Irrespective of what yoiu: finding may be 
on the first and second claims, you will then 
proceed to consider the question of infringe- 
ment, so far as regards the third claim of 
the plaintiffs' patent as already construed 
and defined; and on this point you are in- 
structed to find that the machine of the de- 
fendant infringes this claim, if you find in 
the defendant's machine a disk or the equiv- 
alent thereof, combined with a centrifugal 
discharger, or tubtflar or funnel-shaped dis- 
charging chamber, or the substantial equiv- 
alent thereof, arranged and operating as has 
been explained in reference to the plaintiffs' 
first claim, the work performed by this disk 
being to prevent currents of air from blowing 
into the discharging chamber, and interfer- 
ing with the proper arrangement, and conse- 
quently with the proper distribution of the 
seed; and if you do not find in the defend- 
ant's machine this combination or the equiv- 
alent for each member of the combination 
acting when so combined, substantially in 



I the manner set forth in the plaintiffs' patent 
as already defined, then you are to find that 
the machine of the defendant does not in- 
fringe this thh'd claim. 

No instructions will be given you under the 
second issue, in respect to the fourth claim, 
as it is not contended by the counsel for the 
plaintiffs that the machine of the defendant 
in any manner infringes the fourth improve- 
ment in the plaintiffs' patent. 

These are all the instructions we propose 
to give you upon the matters involved in the 
issue now under consideration, except to lay 
down certain rules by which you ought to be 
guided and governed in compai'ing these ma- 
chines, or the several devices or elements of 
wliich they are composed. "With a view of 
doing justice to both parties, and as matter 
of law, we instruct you, that, in determining 
the several questions of infi'ingement, you 
are not to judge about similarities, or diffei*- 
ences, by the names of things, but are to 
look to the machines, or their several devices 
or elements, in the light of what they do, or 
what office or function they perform, and 
how they perform it; and to find that a thing 
is substantially the same as another, if it 
performs substantially the same function or 
office in the same way, to attain the same re- 
sult; and that things are substantially differ- 
ent when they perform different duties, or in 
a diffei'ent way, or produce a different result. 
For the same i-eason, you are not to judge 
about similarities, or differences, merely be- 
cause things are apparently the same, or 
different apparently in shape or form; but 
the true test of similarity, or difference, in 
making the comparison, is the same in re- 
gard to shape or form as in regard to names; 
and in both cases you must look at the mode 
of operation or the way the parts work, and 
at the result, as well as the means by which 
the result is attained. In all your inquiries 
about the mode of operation of either ma- 
chine, you are to inquire about and consider 
more particularly those portions of a given 
part which really do the work, so as not to 
attach too much importance to the other por- 
tions of the same part, which are only used 
as a convenient method of constructing the 
entire part under consideration. You will 
regard the substantial equivalent of a thing 
as being the same as the thing itself, so that, 
if two machines do the same work, in sub- 
stantially tlie same way, and accomplish sub- 
stantially the same result, they ai*e the same; 
and so if parts of the two machines do the 
same work in substantially the same way and 
accomplish substantially the sameresult, those 
parts are the same, although they may differ 
in name, form, or shape; but in both cases, 
if the two things perform different work, or 
in a way substantially different, or do not 
accomplish substantially the same result, 
then they are substantially different. 

Slight differences in degree cannot be re- 
garded as of weight in determining a question 
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of substantial similarity or substantial dif- 
ference. One thing may be a little longer or 
a little shorter than another, or it may worlc 
a little better or a little worse, and yet the 
two may be substantially the same; and 
whether they are so or not, and whether the 
difference in degree is sufficient to constitute 
a substantial difference in the thing or not, 
are questions of fact for your determination. 
Mere difference in degree, however, when 
properly applied to the facts of the case, in 
comparing these machines, or the several de- 
vices or elements of which they are com- 
posed, is entitled to very little weight. 

Several days have been spent upon this 
branch of the case, in the examination of the 
experts called on the one side and the other; 
and every point arising out of their testi- 
mony, so far as it is applicable to a com- 
parison of these machines, or their several 
devices, has been fully argued by the coun- 
sel on both sides. In view of all the cir- 
cumstances, we do not think, it expedient or 
necessary to repeat the testimony. The ex- 
perts have not only ^ven their opinions on 
these questions, but have very fully stated the 
reasons on which their opinions are founded, 
and both their opinions, and the reasons giv- 
en for them, have been fully discussed at 
the bar. Those called by the plaintiffs have 
stated to you, in very sa*ong terms, that 
in principle and mode of operation the two 
machines are substantially the same. One 
at least of those called by the defendant is 
equally positive that they axe substantially 
different, and whether the other ought to be 
regarded as having expressed an equally 
confident opinion in the same direction or 
not is a question for yoxir consideration, as 
you understand it. It is your duty to con- 
sider, and weigh all the testimony in the 
case, whether offered by the plaintiffs or 
the defendant, and to give it such weight 
as in your judgment it is entitled to receive. 

Several witnesses were called and ex- 
amined by the plaintiffs, to prove certain 
declarations made by the defendant, during 
the negotiations for an agency, which at one 
time, it seems, both the defendant and the 
patentee, as well as one of the plaintiffs, 
supposed he would have for the sale of the 
plaintiffs' machine, in one of the western 
states. Other declarations of the defendant 
are also in testimony, which appear to have 
been made about the time, or shortiLy after 
those negotiations were broken off. Those 
made dm-ing the negotiations wex'e offered, 
as tending to prove that the defendant then 
had the opportunity and facilities for be- 
coming acquainted with the construction and 
mode of operation of the plaintiffs' ma- 
cliine, before his own invention was made. 
Those declarations should be considered in 
connection with the explanations made in 
this trial by the defendant, when he was 
called and examined as a witness upon the 
stand. One of the declarations, apparentiy 
falling within the second class, appears to 



stand upon a different footing. William K. 
Sawyer testifies to the effect that he asked 
the defendant one day if ,he was goipg out 
west to sell machines for one of the plaintiffs. 
The defendant said no; he was going to 
have one of his own, and added, "he had 
seen all he wantetl to see." It is your 
province to determine what the defendant 
meant when he said "he had seen all he 
wanted to see," and you will give the re- 
mai'k, if you believe the defendant made 
it, just such weight as you ihhik it is en- 
titied to receive. "Witnesses have also. been 
called on both sides as to the operation of 
the plaintiffs' machine in the field. That 
testimony was admitted merely as explana- 
toiy of the operations of the machine, and 
it is your duty to consider it only in that 
point of view. You will not omit to compare 
the machines, as they are described in the 
respective patents, and you should decide 
the several questions presented in this issue, 
in view of all the evidence in the case, ap- 
plicable thereto, giving all due considera- 
tion to the arguments of the coimsel on the 
one side and the other, and to the sugges- 
tions of the court. Evidence not in the case 
you cannot and ought not to consider. Trial 
by jury, though an inestimable right, is not 
a ti'ial without a court, and it is not so re- 
garded either by the constitution of the 
United States or by the laws of congress. 
It is as much the duty of the court to de- 
termine questions raised, as to the admis- 
sibility of evidence, as it is that of the 
jury to determine its weight, after it is 
received. It is the imperative duty of the 
court to rule out testimony which in law is 
not admissible; and should the court omit 
to perform that duty when objection is sea- 
sonably made, it would afford grotmd of ex- 
ception, and, if subsequentiy foimd to be 
materially objectionable, would make it nec- 
essary to grant a new trial, and, if not so 
corrected, the judgment of the court, in 
ordinary proceedings, might be reversed on 
appeal, if in equity, or by writ of error, if 
it was a proceeding at law. You will take 
it, therefore, to be law, for the piu-poses of 
this trial, that all testimony offered in this 
case, and not admitted, was properly re- 
jected, and you will give it no consideration 
whatever. All the questions raised will here- 
after be reviewed in due form of law, and if 
any substantial error has been committed, 
it will be corrected. Errors of the com't 
cannot be corrected by the jury; and should 
the jury assume that province, it might, and 
in many cases probably would, lead to still 
greater errors, for which, under our system 
of jurisprudence, there is no adequate reme- 
dy. All the evidence in this case is for your 
consideration [and I think you ought to em- 
ploy your best endeavors in that behalf, to 
gratify their wishes],* and it is your im- 
perative duty not to consider any matter of 

* [From 1 Fish. Pat. Cas. 307.] 
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evidence not admitted, and consequently not 
in the case. 

The jury returned a verdict for the plaintiffs 
upon both the issues. 

A motion for new trial was made tiy the 
respondent, in which exception was taken to 
most of the material features of the charge, 
and the rulings of the court rejecting the 
testimony offered by respondent, and admit- 
ting that proposed by the complainants, he- 
fore explained! This motion was overruled. 
Before the hearing on the motion for new 
trial, the time for taking testimony had ex- 
pired, and the complainants insisted, when 
the ease came up in the equity side of the 
court, that they were entitled to a final 
deci-ee upon the verdict of the jury and the 
testimony taken on the trial of the issues of 
fact, and moved the court accordingly; but 
the court declined to gi-ant the motion, and 
gave tlie parties fm-ther time for taking 
testimony for the final hearing. The par- 
ties then filed in the cause a written stipu- 
lation, that evidence taken at the trial of the 
issues should be deemed taken and published 
as taken for the final hearing under the 
equity rules, but that either party might 
suggest any alleged errors; and power was 
conferred, upon the court to make all neces- 
sary and proper corrections. By the terms 
of the stipulation it was also agreed that 
either party might take and file in the cause, 
within the time limited for taking testimony, 
any further evidence not embraced in that 
introduced in the trial of the feigned issues, 
and might offer the same at the final hear- 
ing, together with any documentary evidence 
which was rejected at the trial; but the ef- 
fect or admissibility of all such was to be 
decided by the court. The jnodels and ma- 
chines used at the trial, and most of the re- 
jected documentary evidence, were accord- 
ingly offered at the final hearing, and re- 
ceived without objection. 

G, T. Curtis and B. & F. Fox, for eom- 
plainants- 

W. "Whiting and Shepley & Dana, for re- 
spondent. 

CLIFFORD, Circuit Justice. According to 
the bill of complaint, the invention secured 
to the complainants by the reissued letters- 
patent consisted, among other things, in con- 
structing a tubular chamber or discharger 
for the purpose of throwing the gi-ain, seed, 
&c., from the machine, by giving to it a cen- 
trifugal force, derived from the rapid revo- 
lution of the discharger, and in so placing 
and revolving the discharger in a horizontal 
position, that the outer edge or periphery 
of the discharger will be in a plane vertical, 
or nearly vertical, to the horizon, and the 
grain, seed, &c., will be thrown by a centi'if- 
ugal motion away from the centre of a 
circle whose plane is thus vertical, or nearly 
vertical, to the horizon. It is this feature of 
the invention that is described in the bill of 



complaint as the one involved in the contro- 
versy, and is the same as that described in 
the first three claims of the reissued letters- 
patent. Recurring to the specification, it will 
be seen that the patentee claims, first, the 
employment of a tubular chamber or dischar- 
ger, rotating rapidly in a horizontal position, 
so that its outer edge or periphery will be in 
a plane vertical, or nearly vertical, to the 
horizon, and thereby communicating a cen- 
trifugal motion to the grain, seed, &c., away 
from the centre of a circle whose plane is 
thus vertical, or nearly vertical, to the ho- 
rizon; secondly, he claims the employment of 
a funnel-shaped discharging chamber, for the 
pm^pose, and rotating in the position above 
described, having spiral flanches or their 
equivalents inserted, therein, and operating 
to arrest the too direct flow of the grain, 
seed, &c., through the discharger, and re- 
taining it therein, until the necessary centrif- 
ugal force is communicated to it before it 
leaves the discharger, as above described; 
and, thirdly, he claims the combination and 
use of the above-described and above-claimed 
tubular or funnel-shaped discharging cham- 
ber, rotating in the position above described, 
with the disk placed and operating in the 
manner above described. Those three claims 
of the patent are involved in the controvei-sy, 
and two principal questions are presented by 
the pleadings. Complainants allege that 
Charles W. Cahoon is the original and first 
inventor of the improvements therein de- 
sci'ibed, and that the respondent, after the re- 
issued letters-patent were issued, and before 
the filing of the bill of complaint, had made, 
used, and sold large quantities of machines 
substantially and in principle embracing 
those improvements. Botli of those allega- 
tions are denied in the answer of the respond- 
ent. He denies that Charles W. Cahoon is 
the original and first inventor of the alleged 
improvements, or either of them; and he also 
denies that he ever made, used, or sold any 
machine containing any improvement claim- 
ed by complainants. But the last denial is 
accompanied by the admission that he had 
made and sold a few machines constructed 
in strict accordance with the description con- 
tained in the specifications of his own patent, 
which, as he insists, he had a full and perfect 
right to make and vend. To maintain the is- 
sue on their part, so far as respects the nov- 
elty of the invention, the complainants, in 
the first place, introduced the reissued letters- 
patent, together with the model and the 
drawings annexed to the specification. They 
also introduced certain machines, and of- 
fered proof to show their operation, and that 
they were constructed according to the speci- 
fications of the reissued lettei"s-patent. Un- 
questionably, the patent, accompanied by 
these proofs, was prima facie evidence that 
the patentee was the original and first in- 
ventor of the improvements, and accordingly 
the com't instracted the jmy, at the trial of 
the issues of fact, that, upon the inti-oduetion 
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of that evidence, the bm'den of proof, so far 
as tlie novelty of the invention was concern- 
ed, was shifted upon the respondent to show 
a prior invention, and consequently that if he 
had not done so, to their satisfaction, then 
their finding under the first issue should he 
for the complainants. Evidence, however, 
was introduced on both sides; and to enable 
the jury to apply it understanding^, it he- 
came necessary for the court to construe the 
patent of the complainants. Those instruc- 
tions were subsequently reviewed by the 
coiu't at the hearing of the motion for new 
trial, and fuUy affirmed, and they are now 
adopted by the court as a correct exposition 
of the several claims of the patent under con- 
sideration. Commencing wi^h the improve- 
ment covered by the fii-st claim, we are of 
the opinion, and accordingly hold that it con- 
sists of a tubular chamber or discharger, ro- 
tating rapidly on a horizontal axis, so that 
its outer edge will be in a plane vertical, or 
nearly vertical, to the horizon, and perpen-' 
dicular to the line of travel of the machine, 
and operating, by the centrifugal force gen- 
erated by the revolution of the chamber or 
discharger, to throw out the seed in a plane 
of discharge that is vertical, or nearly ver- 
tical, to the horizon, and perpendicular to the 
line of travel of the machine. Tubular cham- 
ber or discharger, as the term is used in this 
daim of the patent, means, when taken in 
connection with the context of the specifica- 
tion and the drawings, a hollow discharger 
whose diameter is larger at the place of dis- 
charge than at the place of entrance of the 
seed, and which being placed and operated 
on a horizontal shaft, so as to bring its outer 
edge into the described position, will, by the 
centi-ifugal force generated by its revolution, 
throw out the seed broadcast, in a plane ver- 
tical, or nearly vertical, to the horizon. To 
prevent any misunderstanding, it is necessaiy 
to remark that the plane in which the seed 
is to be thrown out, and which is required by 
the terms of the claim to be vertical, or near- 
ly vertical, to the horizon, is the plane of 
discharge of the seed, marked by the position 
of the outer edge or periphery of the dischar- 
ger, and not the plane or planes through 
which the seed moves after it has left the 
discharger, in its progress through the air, 
and until it reaches the ground. Looking at 
the language of the daim, it is obvious that 
the inventor intended to make an apparatus 
which shoidd operate in discharging seeds in 
a plane as nearly the reverse of a horizontal 
plane as can in practice be attained, and such 
plane of discharge, we think, is vertical, or 
nearly vertical, to the horizon, within the 
meaning of the patent, when it is substan- 
tially the opposite of a horizontal plane. 

Attention wiU now be called to the second 
improvement, which is covered by the sec- 
ond daim. It consists, in our view, of a 
funnel or conical-shaped discharging cham- 
ber, having flanches or their equivalents in- 
serted therein, and operating by arresting 
•iFED.CAS. — 65 



the seed on its passage from the conducting 
tube leading from the hopper, so as to pre- 
vent the seed from dropping upon the ground, 
and by assisting to carry it round the axis 
of revolution, so as to impart to it the neces- 
sary degree of centrifugal force in a shorter 
space of time than the surface of the dis- 
charger alone could possibly do, without such 
aid. Such discharger, like the tubular one 
mentioned in the first daim, rotates rapidly 
on a horizontal shaft, and by means of the 
centrifugal force thus generated, and the po- 
sition of the outer edge of the discharger, 
throws out the seed in a plane of discharge 
vertical, or nearly vertical, to the horizon, 
as described in respect to the other daim. 
Punnel-shaped "discharging chamber, as the 
term is used in this daim, signifies the same 
thing as the words "tubular chamber or dis- 
charger" in the first daim, and means a 
conical chamber, or one whose diameter is 
larger at the place of discharge than at tlie 
place of entrance of the seed. Whether the 
cone of the chamber is regular or irregular, 
or longer or shorter from its apex to Its base, 
is, we think, wholly immaterial, provided it 
has the above-described condition of a funnel 
or conical chamber, and will, with the aid 
of the flanches or their equivalents, when 
operated in the described position, do the 
work' specified in the patent. "Tubular or 
funnel-shaped discharging chamber" are the 
words of the third daim, and it is obvious 
that they mean the same thing as the words 
"tubular chamber or discharger," used in the 
first claim, or "funnel-shaped disdiarging 
chamber," employed in the second daim. 
As described, the improvement consists of a 
disk or piece of metal or its equivalent placed 
in front of, and combined with, the centi-ifu- 
gal discharger arAnged in the position, and 
operating to sow seed in the manner ex- 
plained in relation to the first and second 
daims. Such disk is used to prevent the 
entrance of cm-rents of air into the dis- 
chargei?, which might interfere with the prop- 
er distribution of the seed by blowing it out 
of its proper position while it was still in the 
chamber. Considering the use of the disk, it 
is dear, we tiiink, that the word "equiva- 
lent," as applied to it, must have a pretty 
broad signification, so as to indude any 
pieces of metal, whatever may be their 
shape, or in whatever manner attadied to 
the apparatus, so long as they are properly 
shaped and properly attached in such a man- 
ner as ta produce the same eififect or sub- 
stantially the same, in substantially the same 
way as is produced by the round flat piece 
of metal represented in the di-awings of the 
complainants' patent. Infringement is not 
charged in the bill of complaint in respect 
to the improvement described in the fourth 
claim, but it becomes necessary to advert 
to it under the flrst gi*ound of defence set 
up by the respondent. It consists of a hop- 
per of some kind or other, whose office is 
to hold a supply of seed, and ddiver it to a 
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discharging chamber, rotating rapidly in the 
position before explained, and acting to sow 
seed in a plane of dischai'ge, as before pointed 
out, when the hopper is combined with such 
a centrifugal discharging chamber, and with 
a stirrer, so called, arranged in the hopper 
and acting to stir the seed, and also with a 
gate at the mouth of the hopper, by means 
of which the opening at the small end of 
the hopper can be enlarged or diminished, so 
as to regulate the quantity of seed or grain 
that will pass out of the hopper, and conse- 
quently the quantity that will be sown by 
the centrifugal discharger in any deter- 
mined period of time. 

Upon the first issue, the jury found that 
Charles W. Gaboon, at the date of his orig- 
inal application, was the original and first 
inventor of each and all of the improvements 
described and claimed in the specification. 
Additional evidence was, however, intro- 
duced at the final hearing, pursuant to the 
stipulation in the cause; but after a care- 
ful revision of the whole, we are of the opin- 
ion that the respondent utterly fails to show 
a prior invention, or that the same was old, 
well known, or in public use, as alleged in 
the answer. Some of the letters-patent and 
other documents inti'oduced at the final hear- 
ing had been rejected at the trial of the is- 
sues, and are now for the first time before 
the court as evidence in the cause. Under 
those circumstances, it seems to be proper 
that the whole evidence should be reviewed, 
both in connection with the verdict, and also 
as if no issues of fact had been tried by a 
jury. Letters-patent to Levi Rice, dated Au- 
gust 21, 1837, were offered in evidence by the 
respondent. When offei'ed to the jury it 
was rejected, but is now admitted, under the 
stipulation filed in the cau*e. It was a pat- 
ent for a centrifugal disseminator, consisting 
of a horizontally revolving platform with 
radiating cleats to strengthen the platform, 
and give additional force to the distribution. 
He also introduced a rejected application of 
Glendy Moody, filed the 3d of December, 
1845, and rejected on the 23d of April in the 
following year. It purported to be an applica- 
tion for a patent for an improvement in ma- 
chines for sowing seeds broadcast, and is 
described as a hollow discharger, consisting 
■of hollow arms or spouts, radiating from a 
central vertical shaft at right angles to the 
discharger, constituting a series of passages, 
radiating from a common central position. 
Two small wooden models were made by the 
alleged inventor, in conformity with the de- 
scription in the application, but it does not 
appear that he ever made a wox'king ma- 
chine. His application was rejected at the 
patent office, because the alleged invention 
was the same as that of Kice, already de- 
scribed. Pursuing the order of the date of 
the documents, we come next to the applica- 
tion of S. S. Hogle, which was also intro- 
duced by the respondent at the final hearing. 
It was for a machine consisting of a reversed 



conical shell terminating in a flange sur- 
rounding its base, and having inside of it an- 
other cone or conical disk, also terminating 
in a similar flange, and both revolving to- 
gether on a vertical shaft, so that the grain 
is thrown out horizontally between the 
flanges. It was presented to the patent of- 
fice August 16, 1855, and on the 14th of 
September following was rejected, because it 
was for the same invention as those of Rice 
and Moody. Divers experimental models 
were made by Hogle, conforming to the de- 
scription in his application; and, according 
to his testimony, one of them was used by 
him to sow to some small extent, during the 
season of 1855. The respondent also inti-o- 
duced the rejected application of William N. 
Tebbets, which was filed April 12, 1856, and 
rejected on the 16th of the same month, be- 
cause the alleged invention was the same as 
that of Glendy Moody. According to the ap- 
plication^ it was for an improvement consist- 
ing of a hollow tube and radial arms turning 
on a vertical shaft. Certain letters-patent 
were also introduced by the respondent, 
which should be noticed in this connection. 
Of these one was the patent to Enos Stinson, 
which is dated May 6, 1856, and was for a 
machine consisting of a horizontal rotating 
arm or tube provided with valves at the ends 
so as to cut off the flow of the seed while the 
end of the tube is passing forward thi'ough 
one half of its revolution, and to let the seed 
flow as the tube passes toward the rear 
through the other half of the same revolu- 
tion. Another of the patents introduced is 
the one granted to 0. O. Luce, on the 10th 
of June, 1856, which was for a machine con- 
sisting of two horizontal distributing wheels, 
which throw out the seed by centrifugal 
force, and the claim is for the wheels in com- 
bination with certain slides or valves for 
cutting off the flow of the seed, although it is 
admitted that the wheels are old. Evidence 
was also introduced by the respondent tend- 
ing to show that the same O. O. Luce also 
made another experimental model or machine 
consisting of a small tin distributing wheel, 
which he operated upon a horizontal shaft in 
connection with a small tin hopper; but the 
weight of the evidence shows that it was a 
mere experiment, and that the experiment in 
that form was abandoned. Respondent also 
introduced the patent of E. K. Haynes, which 
was granted the 23d of December, 1856. It 
was for an improved machine consisting, as 
described, of a scattering-wheel, the central 
part of which is conical, and the other pai't 
is a flat horizontal circular plane. As de- 
scribed, the conical part of the wheel is 
armed with wings, which, when put in mo- 
tion, create currents of air, showing that the 
invention, if any, consists of a species of fan- 
blower combined with a horizontal centrifu- 
gal distributor. Comment upon the patent 
of H. Bonham for the corn-planter is quite 
unnecessary, as it is scarcely contended by 
the respondent that it can have any material 
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bearing in the case. Inducled in this list are 
some seven or eTglit alleged, prior inventions, 
but it is obvious, even -without much investi- 
gation, that with the exception of the aban- 
doned experiment of C. O. Luce, they are all 
constructed and designed to revolve on ver- 
tical shafts, and to discharge seed or grain in 
a horizontal plane of discharge. They all 
have vertical shafts, and in all of them the 
seed is poured down upon all sides of the 
shaft, and falls upon the surface of a turn- 
ing-table or some other device performing 
substantially the same functions, and runs 
out from the centre to the eireumferenee, by 
the centrifugal force generated by the revolu- 
tion, aided, in some of the machines, by 
cleats, and in others by enclosed arms, pas- 
sages, or tubes, or some equivalent devices. 
But such is not the principle or mode of op- 
eration exhibited in the machine of the com- 
plainants. Their machine has a conical 
chamber receiving the seed on one side of 
the shaft, at or near the smaller diameter of 
the chamber, which being placed on a hori- 
zontal shaft and rapidly revolved, causes the 
seed or grain to travel centrifugally around 
and away from the axis of revolution to- 
wards the larger and outer diameter of the 
chamber, where it is thrown out broadcast 
in a vertical plane of discharge. Attempt 
was also made by the respondent to show 
that the improvement of the complainants 
was old, well known, and in public use prior 
to the alleged invention by the original pat- 
entee, but the evidence wholly fails to estab- 
lish the allegation; and, having stated our 
views very fully on this point in overruling 
the motion for new trial, we do not think it 
necessary to repeat them on the present oc- 
casion. At the final hearing the original 
patent of Gaboon, together with the applica- 
tion and the correspondence with the patent 
office, were offered in evidence by the re- 
spondent When the ofCer was made the 
court inquired of the counsel making lOie 
•offer, on what grounds, and for what pur- 
pose, the offer was made; but no explana- 
tions were giyen. Under the curcumstances, 
we reject the evidence, as we are not able 
to perceive that in any point of view it would 
be material. Fraud in obtaining the reis- 
sued letters-patent is not implied, and no 
question arises as to the date of the original 
invention. Philadelphia & T. R. Co. v. Stimp- 
son, 14 Pet. [39 U. S.] 448; Stimpson v. 
West Chester R., 4 How. [45 U. S.] 380; Bat- 
tin V. Taggart, 17 How. [58 U. S.] 74. Suf- 
fice it to say, without entering more into ^±e^ 
tail on the point of novelty of the invention, 
that we are of the opinion that Charles W. 
Cahoon is the oiiginal and first inventor of 
the several improvements described in the 
specification of the reissued letters-patent. 

Considering the answer in connection with 
the bill of complaint, the effect is, that the 
respondent has conclusively admitted that he 
did make a few machines within the period 
specified in the bill of complaint He does 



not admit that the machines he so made in- 
fringe the patent of the complainants, but he 
does admit that he made the machines de- 
scribed in the answer; and the only remain- 
ing question is, whether in point of fact the 
machines so made constitute an infringement? 
of the complainants' pateni^ as alleged in 
the bill of complaint ■ That question was sub- 
mitted to the jury, under carefully prepared 
instructions, on the trial of the issues of fact, 
and they foimd that the machines so made by 
the respondent do infringe the first claim em- 
braced in the specification annexed to the 
reissued letters-patent. No new evidence has 
been introduced on that point and we do 
not think it necessary to review that finding 
of the jury. But the jury also found that 
the machines so made by the respondent did 
not infringe the second and third claims of 
the patent; and in that finding we do not 
concur. On the conti-ary, we reject that part 
of the finding of the juiy, and hold that the 
machines so made by the respondent infringe 
the second and third claims of the patent 
as well as the first; but we do not deem it 
necessary again to analyze the testimony up- 
on the point, because, in our judgment, the 
conclusion formed is the proper and neces- 
sary result of the finding of the jury in re- 
lation to the first claim of the patent It 
follows, therefore, that the complainants are 
entitled to an injunction, and to an account, 
as prayed in the bill of complaint Unless 
the parties agree as to the amount of the 
damages, the cause must be referred to a 
master to ascertain the amount or if both 
parties desure it, the amount may be ascer- 
tained by the court Let the decree be pre- 
pared accordingly. 

[NOTE. Patent No. 18,083 was granted to 
C. W. Cahoon September 1, 1857; reissued 
May 17, 1858 fNo. 554).] 
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CAIN V. GAUPIELD et al. 

D. Lowell, 483.] ^ 

District Court D. Massachusetts. Oct, 1870. 

Bill op Lading— Delivery at PARTicuiiAK Pi/ACE 
— Demdbrage. 

1. A bill of lading recited that the vessel was 
bound to a certain wharf in Gharlestown, and 
undertook to deliver safely at the aforesaid 
port of Charlestown. Held, that the contract 
was to deliver at that particular wharf. 

2. The lay-days under' the above-mentioned 
bill of lading were to begin in twenty-four hours 
after arrival at the port and notice to the con- 
signee. Held, the vessel had not arrived until 
she reached the wharf mentioned in the con- 
tract 

3. A tender admits the cause of action in ad- 
miralty as at law. 



* [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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The cause was submitted to the court on a 
case stated. The libellant [Maurice Cain], 
as master and charterer of the schooner 
Thomas Clyde, took on board the vessel at 
Philadelphia a cargo of coal, to be delivered 
<to the respondents [J. F. D. Garfield and 
others]. The bill of lading recited that the 
schooner was bound to "Charlestown, Fitch- 
burg R. B. Wharf," and undertook to deliver 
the coal at the aforesaid port of Charlestown. 
Across its face was written that the shipment 
was subject to the demurrage clause of the 
captains' and vessel-owners' association. The 
parties agreed that the reference was to a 
clause lately adopted in the coal trade, which 
is printed in the case of The Boston [Case 
No. 1,671]. The schooner arrived at Charles 
River bridge in Charlestown at a certain 
time, and the master gave the defendants 
notice of his arrival, and they required him 
to go to the Fitchbtu'g Railroad wharf, which 
is higher up the river. From the intervention 
of a Sunday and some accidents of naviga- 
tion, it became important to the parties to 
ascertain whether the lay-days began to run 
in twenty-four hom-s after the notice, or after 
the arrival of the vessel at the wharf, and 
this suit was brought to test the question. 
The respondents tendered the amount which 
would be due on the latter theory. 

J. W. Hudson, for libellant. 
H. C. Hutchins and H. H. Currier, for re- 
spondents. 

LOWBI/L, Disti-ict Judge. The general 
rule is that the lay-days begin to rim on the 
arrival of the vessel at the entrance of her 
dock or other place of discharge, and not 
when she has merely reached the port of 
delivery: Kell v, Anderson, 10 Mees. & W- 
498; Parker v. Winlow, 7 El. & Bl. 942. The 
bill of lading now in use in the coal trade 
varies this rule. It was adopted for the pur- 
pose of requiring consignees to find a wharf 
and notify the master, and it perhaps as- 
sumes that the vessel can reach the wharf 
within a day after notice given. In this case 
notice by the master of his arrival, and by 
the consignee of the wharf, would seem to 
be unnecessary, because the wharf is desig- 
nated in the contract itself, and the arrival 
there might be presumed to be known to the 
consignee. In the form in which the parties 
have made the conti-act, its consti-uction 
seems to me to be, that, accidents excepted, 
the master was bound to deliver, and the 
consignee to receive, the cargo at the Fitch- 
burg Railroad wharf^ and that the master 
could not force on his lay-days by notifying 
his arrival within the limits of the port, when 
he might never reach his real destination, or 
not within the twenty-fom* hours. The no- 
tice by the master, as I have often decided 
(for this new form of bill of lading has given 
rise to a great deal of litigation), implies a 
readiness on his part to deliver so soon as 
the place of delivery shall be pointed out to 



him. Here he already knew the wharf, and 
his freight would not be earned until he ar- 
rived there. It is not often that lay-days 
can begin before the carriage of the goods is 
ended. "Whether, imder the contract, in the 
absence of an agreement to go to a pai'ticular 
wharf, the freight is earned on arrival at the 
port and notice thereof, or in twenty-foin: 
hours thereafter; whether the vessel or the 
shipper takes the risk of unavoidable delays 
after that time, are questions that I have 
not yet had occasion to answer. In this case 
I hold the contract to mean that the schooner 
must go to the wharf mentioned therein be- 
fore the master can truly say that he has ar- 
rived. 

I am asked to go farther and refuse all de- 
murrage, on the ground that no valid notice 
was ever given. This I cannot do for two 
reasons. 1. Because the notice which was 
given appears to have been acted on as suf- 
ficient except in point of time. 2, Because 
the tender admits a liabilitj', and the whole 
case has proceeded on the idea that some- 
thing is due. 

Decree for the libellant for the sum tender- 
ed, without costs; for the respondents, for 
their costs. 

NOTE [from original report]. The provision 
of a bill of lading, for dehvery at a particular 
place, may be construed with reference to a 
usage of the consignees. Bradstreet v. Heran 
[Case No. 1,792]. As to the effect of quarantine 
regulations on delivery, see Bradstreet v. Heran, 
supra; Leland v. Agnew [Case No. 8,236]. 
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The CAITHNESHIRB. 
[1 Abb. Adm. 163.] ^ 

District Court, S, D. New York. Feb. Term^ 

184S. 
Costs in Admir.ilty— Appeai, from Taxation. 

1. Where a libel demanded the recovery of 
S6.75, wages due to each of two libellants; and 
§75 to each for salvage services, and the claim 
for wages was allowed, but that for salvage 
service was disallowed, and the decree was gen- 
erally for the wages due, "with costs," — held, 
that plenary costs were taxable in favor of libel- 
lants. 

2. The discretionary power of the court over 
the award of costs cannot be exercised on an ap- 
peal from taxation, especially after the expira- 
tion of the term in which the decree is ren- 
dered. 

In admiralty. This was a libel filed by 
James Drain and James Miurphy, against the 
remnants and proceeds of the bai'k Caith- 
neshire, in rem, and also in personam,^ 
against J. Rankin, her master, to recover for 

^ [Reported by Abbott Brothers.] 
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-wages and for salvage services. The libel de- 
manded the recovery of §6.75, wages due 
to each libellant, and also an additional com- 
pensation to each of ?75, for salvage services 
■on board the vessel after the period to which 
wages were charged. This last claim was 
disallowed by the court on the final hearing. 
The wages demanded wei'e decreed the li- 
bellants with costs, and the term for which 
wages were to be computed was held to 
embrace the period the libellants remained 
with the vessel after she stranded. The 
claim against the master personally was 
dismissed with costs. The amoimt recovered 
was less than ?50, but the bill of costs was 
made up by the libellants and taxed by the 
clerk, after the lapse of the term, as in a 
plenary suit. The claimant appealed from 
the taxation, insisting that costs of sum- 
mai'y actions only could be allowed. 

W. Muloch, for appellants. 
Alanson Nash,' for respondents. 

BETTS, Disti-ict Judge. By rule 163 of 
the disti'ict court, causes wherein the matter 
in demand does not exceed §50, are made 
summary, and by rule 176, the advocate's 
and proctor's costs on each side are limited 
in such actions to $12. 

In these cases, as in those determining 
the jm-isdiction of the circuit or supreme 
com*t, the amount put in demand by the 
claim of the libellant is conclusive upon the 
point. 

In this case the respondent and claimant 
may clearly appeal to the cii'cuit court on the 
merits, because they have been compelled 
to litigate a demand exceeding $50: and 
for the same reason the libellants may ap- 
peal, they having put in suit a claim beyond 
$50, which this court has refused to adjudge 
in their favor. 

Accordingly, upon the face of those pro- 
ceedings, the libeUants, on a general decree 
for costs, are entitled to have them tased 
as in a plenary cause. The same rule ap- 
plies to the costs awarded the respondent 
in that branch of the case which seeks to 
chai'ge him individually. 

It was competent to the Court, on the 
hearing or during the term, to have regulated, 
at its discretion, the allowance of costs. Had 
the subject been brought to my attention, I 
am strongly persuaded I should have limited 
the recovery on each side to summary costs. 

The final decree was pronounced and en- 
jolled in January term, and it is doubtful 
whether the court has any power over the 
subject after the expiration of that term. 
3 Sumn, 495 [The New England, Case No. 
10,151]; [Hudson v. Guestier] 7 Cranch [11 
U. S.] 1. There is no authority in the court 
to adjudge costs de novo, on an appeal 
from taxation; such order should be one 
made in the cause on the hearing, and com- 
posing in part the terms of the final decree. 

The appeal fi-om the taxation overmled. 
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. CALBREATH v. GRACY. 
[1 Wash. O. C. 198.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 

1804. 

New Trial. 

Although the omission of the court to charge 
the jury, on important questions of law, in- 
volved in the case, is not in itself a reason for 
granting a new trial; yet the court will exer- 
cise a discretion; and, if they think the justice 
of the case will be promoted, they will grant it. 

[Cited in Allen v. Blunt, Case No. 217.] 

This was an aqtion on a jjolicy of insur- 
ance on goods on board the Martha, at and 
from Havana to Carthagena, and at and 
from Carthagena, to Philadelphia, with 
leave to touch at Laguira, and one or more 
ports on the Spanish Main, and the West 
India Islands; warranted American prop- 
erty, proof whereof to be made in any of 
the courts of the United States, if ques- 
tioned. The vessel was captured by a 
French . privateer, on her voyage to Cartha- 
gena; and recaptui-ed by a British privateer, 
in May 1795; carried into Providence; and 
libelled as enemies' property. A claim was 
put in by Hernandez, the supercargo and 
consignee of the cargo; who stated himself 
also to be the captain; and in his answer, 
he swore that the cargo belonged to him, 
a subject of the king of Spain; the vessel 
to Juan de Santa Maria, also a subject of 
the king of Spain; and he claimed restitu- 
tion, upon the footing of a treaty lately con- 
cluded between England and Spain. Sixty 
days were allowed the party to produce the 
treaty, which not being done, the vessel and 
cargo were condemned, as enemies' property. 
The condemnation took place on the 25th of 
August, 1795. To prove the loss, and that 
the property was American, the plaintiffs 
produced the protest of Captain Bonner, dat- 
ed 10th July, 1795, and the deposition of 
William M'Connel; who. stated the capture, 
recaptm'e, and condemnation, as above; and 
also that he understood that the cargo was 
the property of the plaintiffs, I. Wykoff and 
George Meade, American citizens. The bills 
of lading signed by Bonner, the real cap- 
tain, stated the cargo to be shipped on aC' 
count of Calbreath & Co. and George Meade, 
to be delivered at Carthagena to the order 
of Hernandez, who was on board as con- 
signee and supercargo, and interposed the 
claims as above mentioned. The proceed- 

^ [Originally jpuhlished from the MSS. o.f Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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ings in tlie court of vice admiralty were re- 
lied upon at tlie trial, to prove; that whetli- 
er the property was American or not, the 
condemnation had resulted from the claim 
put in by the agent of the assmred, in stat- 
ing the property to belong to subjects of 
Spain. It appeared that a charter party had 
been executed, at the Havana, before the 
vessel sailed, by which Hernandez was stat- 
ed to be one fourth concerned in the cargo. 
Notice of the capture was given to the un- 
derwriters, on the 14th July, but no demand 
of payment or offer to abandon. The de- 
mand for a total loss was made of the un- 
derwriters in December last; but no aban- 
donment was offered. The cause was tried 
before the late circuit court; no charge was 
given by the court, and a verdict was given 
for the plaintiff. A nile having been ob- 
tained to show cause why a new trial should 
not be gi-anted, the cause came on to be ar- 
gued at this coinrt. 

Bawle and Chauncey, in favour of the mo- 
tion, contended; that it was incumbent on 
the plaintiffs to prove an abandonment, 
which, in all cases where th& loss was total, 
was essentially necessary, because, wherever 
there was a possibility of saving any thing, 
that chance should be transferred to the un- 
derwriters. That In this case, though the 
captiure was in May, and the condemnation 
took place in August, yet the first notice the 
assurers had was in December; whei'eas had 
the plaintiff abandoned at once, the assui-ers 
might have prevented the condemnation, or 
at least appealed after it had passed. They 
cited Parker, Exch. 143, 171, 172; 2 0. Rob. 
Adm. 1. 2d. That it appeared clearly, that 
the property was not American, but Spanish. 
The true consti'uction of the warranty is, 
that the property was American, and should 
continue so dmlng the voyage. 7 Term 
R, 705. If wai-ranted American property, 
she must have all the necessary papers to 
entitle her to the privileges of an American 
vessel. 8 Term R. 196, 230. Vessel war- 
ranted Danish— she must not lose her neutral 
character, during the voyage, by the conduct 
of those on board. Being warranted Danish, 
is, in effect, being warranted neutral. 8 
Term R. 444; Parker, Exch. 359, 369. This 
vessel, it appears, had on board Spanish 
papers. She and the cargo were claimed, 
by the agent of the assm-ed, as Spanish prop- 
erty; and it appears, by the charter party, 
that a Spaniard was part owner of the cargo. 
These circumstances lost to her, her neutral 
character, and were as much a breach of 
the warranty; as if she had not carried the 
papers necessary to support that character. 
2 Wood. 442. 

IngersoU and Heatley, against the motion, 
contended; that the plaintiff may sue for a 
total, and recover for a partial loss; and the 
only difference between abandoning and not 
abandoning, is; that, in the latter case, the 
plaintiff can only recover such loss as he 



may be able to prove; but, in the former, 
he recovers the whole value, although the 
loss might only be partial. They cited 2 
Burrows, 683; Parker, Exch. 162. As to 
the second point. It was a matter of per- 
fect notoriety, and, therefore, must have 
been known to the imder writers; that, to 
carry on a trade to the Spanish colonies, 
which is interdicted by that government, 
you must carry Spanish papers, a Spanish 
supercargo, who must appear to have an in- 
terest in the cargo. This is the course of 
the trade, and was, or ought to have been 
known to the underwriters; of course, the 
conduct of the assm*ed was consistent with 
the warranty. And, although no evidence 
of this sort was given at the trial, yet the 
counsel for the assured relied upon the 
knowledge of the jury, as to that fact 

WASHINGTON, Circuit Justice. Impor- 
tant points of law were involved in this case, 
and the court ought to have charged the 
jury upon them. Though their not having 
done so, is no reason per se, for granting 
a new trial; yet, there is reason to appre- 
hend, that, under the circumstances of the 
case, justice has not been done. As the case 
now appears to me, the verdict does not 
seem to consist with legal principles; al- 
though I mean not to give any decided opin- 
ion. I think, the ends of justice will be 
most likely to be attained, by granting a 
new trial. Rule made absolute. 

[NOTE. For the new trial, see next follow- 
ing case. No. 2,296.] 



Case mo. 2,S96. 

CALBREATH v. GRAOY. 

[1 Wash. C. O. 219.] ^ 

Circuit Court, D. Pennsylvania. April Term, 
1805. 

Marine Insurance— Fokeign Judgment as Evi- 
dence OF Breach of Warranty — Conceal- 
ment. 

1. Under the clause introduced into policies 
of insurance, relative to the sentence of a for- 
eign court of admiralty, the foreign sentence is 
not conclusive, in our courts, to falsify the war- 
ranty, which the assured is still at liberty to 
vindicate. The underwriters may, nevertheless, 
read the proceedings of the foreign court, as 
evidence; though not as conclusive evidence. 

[Overruled in Croudson v. Leonard, 4 Cranch 
(8 U. S.) 434.] 

2. Whether it was the course of trade, to put 
on hoard a Spanish supra-cargo, with Spanish 
papers, and colours; is a question of fact for the 
jury; and if this is proved to their satisfaction, 
the underwriters, who are bound to know the 
course of the trade, cannot object that such cir- 
cumstances were concealed from them. 

[See Livingston v. Maryland Ins. Co., 7 
Cranch (11 TJ. S.) 506; Buck v. Chesapeake 
Ins. Co., 1 Pet. (26 U. S.) 151; Hazard v. 

^ [Originally reported from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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New England Marine Ins. Co., 8 Pet. (33 
U. S.) 557.] 

3. It is a breach of Tvarran.ty of neutrality, 
that a vessel and cargo, warranted American 
property, shall be navigated and claimed as 
Spanish property; and that all the evidence to 
prove the neutrality of the vessel and cargo, is 
concealed, from the captors. 

[See Livingstou v. Maryland Ins. Co., 7 
Cranch (11 U. S.) 506.] 

4. In case of such warranty, it is not only 
necessary that the cargo should be in truth neu- 
tral, but also that no act of commission or of 
omission should be performed, to jeopardize 
the claim to a neutral character, whether by the 
owner, or by his agents. 

This cause came on to be retried [see Case 
No. 2,295], and such additional facts and ar- 
guments as are omitted before, are stated in 
the charge. But in the opening of the cause, 
on the defendant's side, the plaintiff objected 
to their reading the proceedings in the court 
of vice admiralty in New Providence; in con- 
seciuence of the clause in the policy, that if 
the American character of the cargo should 
be questioned. It should be sufBcient for the 
assured to prove it so in any court of the 
United States. 

"WASHINGTON, Circuit Justice, delivered 
the opinion of the com-t. This is a new 
clafise, which has been introduced into poli- 
cies of insurance by some underwriters, with- 
in a few years past The sooner it receives 
a construction the better. To understand it, 
we must pursue the rule adopted as to the 
exposition of statutes. We must find out 
what was the mischief it was intended to 
remedy, and then the extent of the remedy. 
The mischief was, that the sentence of a 
foreign court of admiralty, condemning a 
vessel as enemies' propertj', or as lawful 
prize; was considered in England, and has 
been so decided in some of the states, as con- 
clusive proof of that fact against the as- 
sured, so as to forfeit their warranty of neu- 
trality, and this too, although he should be 
able to prove the falsity of the conclusion. 
The remedy was to meet and correct this, 
which often in former wars, and still more 
in those which have lately happened, was a 
crying evil. We have all heard of the con- 
duct of some of the West India courts of 
vice admiralty, and the shameful abandon- 
ment of aU correct principles, which have 
discharged many of their decisions. The as- 
sured did not choose that the property, when 
really neutral, and which they could prove 
to be so, should be declared otherwise in con- 
sequence of a sentence of those courts. But 
they never meant to go farther, and it would 
be improper to have done so. They are, not- 
withstanding the sentence, to be at liberty 
to vindicate the truth of their warranty. But 
the underwriters may combat that fact, by 
reading the sentence of the foreign court of 
admiralty as evidence, but not as conclusive 
evidence. Indeed it may often be essentially 
necessary, in order to prove the loss. 



WASHINGTON, Circuit Justice (charging 
jm-y). The facts in this cause are shortly 
these. The Carolina, being an American bot- 
tom, commanded by an American captain, 
and belonging entirely to Americans; and 
being, in the year 1795, at the Havana; took 
in a cargo of goods pm-chased by the plain- 
tiffs and others, American citizens, to be car- 
ried to Carthagena. But previous to her 
sailing, and perhaps to the pm'chasing of her 
cai-go, a charter party was entered into, be- 
tween Wykoff, who represented the owners 
of the vessel, and some of the part owners 
of the cargo, Robert Meade, and Cuesta'and 
Hernandez, two Spaniards, by which it was 
agi'eed, that the cargo should be put on board 
by Wykoff and Meade, in which Cuesta and 
Hernandez should be concerned one-third, 
Wykoff one-third, and B. Meade one-third. 
That she should proceed to Carthagena, andt 
from thence to Philadelphia. The cargo to 
be consigned to Hernandez, who was to go 
the voyage in order to manage the affairs of 
the concern, but who was to receive no com- 
mission for his trouble. The cargo, taken in 
at Carthagena, was to be sold in Philadel- 
phia on her arrival there, and one-third of 
the nett proceeds to be paid to Wykoff, one- 
third to Meade, and tlie other third to Cuesta 
and Hernandez. A bill of lading -was signed 
by Bonner, the American captain, in which 
Calbreath and Meade, are stated to be the 
owners of the cargo. On the 5th April, 
Meade gave to Wykoff a receipt for the cost 
of one half of the cargo, paid him by Wykoff, 
deducting 2916 dollars; being Cuesta- and 
Hernandez' one-third of the cost and expenses 
on said invoice. The vessel sailed some time 
in April, having Spanish as well as American 
papers and colours; with Hernandez on 
board, as consignee, and the apparent master 
of the vessel. She was met with at sea by 
a French privateer, made prize of, and or- 
dered for Cape Francois. A few days after- 
wards, she was retaken by a British priva- 
teer, and carried into Nassau in New Provi- 
dence, where she was libelled as belonging 
to citizens of France. Hernandez filed a 
claim, in which he stated, and in answer to 
the standing interrogatories, swore, that he 
was sole owner of the cargo, and Santa Maria 
of the vessel. He relied upon a treaty be- 
tween Spain and England, whereby the regu- 
lations of the British prize laws as to re- 
captures, were mutually adopted by both 
countries. Not being able to produce such 
a treaty, within the sixty days, allowed him 
to do so; for in fact there was none such; 
sentence of condemnation passed on the 25th 
of August On the lith of May, the plain- 
tiffs vprote to a broker in New York, to effect 
insurance on this vessel and cargo, at and 
from Havana; and they state her to be Ameri- 
can property; that she had for some yeai-s 
past been engaged in this trade; and had 
been twice insured in New- York; and that 
she had a permission for carrying on the 
trade. The policy was effected accordingly. 
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From these facts it appears, that a vessel 
and cargo, ostensibly belonging to the sub- 
jects of one of the belligerent powers, navi- 
gating the sea in. that character, and claim- 
ed as such before the court of admiralty; 
was warranted American property. It be- 
comes the plaintiff, before he can, expect to 
recover in this action, satisfactorily to ac- 
count for tliis conduct, seemingly so much 
at variance with the engagements he had en- 
tered into with the underwriters. He justi- 
fies it by contending, that he has done noth- 
ing which was not warranted by the course 
of this particular trade. That the under- 
writers knew, or ought to have known, that 
no American vessel could carry on a trade 
from one Spanish colony to another, without 
assuming the character of a Spanish vessel, 
with a Spanish cargo. That, consequently, 
it was necessary to put on board a Spanish 
commander, for form salie at least, and to be 
fully documented as Spanish property. This 
excuse, if supported in your opinion by the 
fact, would carry some weight with it; pro- 
vided the ground of objection, on the part 
of the defendant, was c6ncealment of the 
circumstances, which were to change the 
<:haracter of the vessel and cargo. For, 
most certainly, it is the duty of the under- 
writers to know the coiurse of the trade 
which they engage to insure; and it will not 
afterwards lie in their mouths to object, 
that the assured had not disclosed what they 
knew, or ought to have known. But, want 
of a full disclosure, is not the gi*ound of 
the objection to the plaintiff's recovery. 
The assured has entered into an express 
warranty, that the cargo is American prop- 
erty. What is a warranty? It is an agi-ee- 
ment, by the assured, in the natm-e of a con- 
dition precedent, which must be sti'ictly and 
literally performed, before the assured can 
recover. It is of no consequence, whether it 
be material to the risk or not; and it is equal- 
ly unimportant, to what cause the non-com-^ 
pliance with it is attributable. 

These being some of the principles by 
which this case must be decided, the first ob~ 
jection, on the ground of the warranty, is, 
that the plaintiffs insm-ed the whole of the 
cai-go, as American propertj'. Under the gen- 
eral clause in this policy, the plaintiff, though 
only one-third concerned, might, as joint 
owner with others, and shipper, cover the 
whole. Yet, it appears by the charter party, 
that Cuesta & Hernandez, were one-third 
owners of that very cargo; and, if so, the 
warranty is certainly violated. But the fact 
is denied. The plaintiff insists, that the in- 
terest of those Spaniards was not real, but 
colom-able, with a view to the success of the 
voyage. That they were merely to receive 
one-third of the nett proceeds, upon the sale 
of the return cargo at Philadelphia; and, 
consequently, that their interest was contin- 
gent, and depended upon the completion of 
the voyage; and, to prove aU this, he relies 
upon the terms of the charter party; the bill 
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of lading; the account stated between Meade 
and Wykoff, and the receipt of the former 
from the latter, of one-half of the cost of the 
outward cargo; the protest of Captain Bon- 
ner, and the deposition of M'Connell, the 
mate; who says, he understood the cargo to 
belong to Wykoff and Meade. What may 
be the fact, from this conflicting evidence, 
is proper for your decision. But, the mate- 
rial objection made by the underwriters, and 
about which there is no dispute, as to the 
facts, is now to be considered. The vessel 
and cargo are warranted American; yet, she 
sails with Spanish papers and colours, and 
apparently a Spanish master and consignee. 
She is met with at sea, by an enemy to 
Spain. Nothing but Spanish papers are made 
known to the captors. When taken by the 
British, and libelled, this Spanish supercar- 
go, Hei'nandez, claims both vessel and cargo; 
the former as the sole property of Santa 
Maria, and the latter as the sole property 
of himself; and this claim he seals by an 
abominable perjury. Nothing but Spanish 
papers are produced. The documents, to 
prove the vessel and cargo American, are 
carefuUy concealed. Both are consequently 
condemned; as Hernandez did not, and could 
not support the ground of defence which he 
had taken. Had the truth been told, I ipust 
say, judicially, that the whole would have 
been restored; because it ought, by the law 
of nations, to have been restored. Spain and 
France were at war; but Spain and England 
were at peace with each other, and united 
in the war against France. America was at 
peace with all the world. The ti-ade which 
this vessel was carrying on with the Span- 
ish colonies, was lawful, in respect of Spain; 
because, in her instance, it was specially 
permitted. It was not a cause of condemna- 
tion in a British court, because Spain and 
England were in amity; and the British or- 
ders, which forbid the colonial trade of neu- 
ti-als in time of war, which was interdicted 
in time of peace, could not apply to a trade 
with one of th^ colonies of a power, then at 
peace with England. The war between Eng- 
land and Spain did not take place till the 
spring of 1796. But,= as Spanish property 
originally, and taken by her enemy as prize, 
she became subject to confiscation to the 
British recaptors; so that, if Hernandez had 
been employed to pi-ocm*e the condemnation 
of this cargo, he could not have done it 
more effectually, than by the coui-se he pur- 
sued. How then does such conduct comport 
with the engagement made by the assured? 
What did that engagement amount to? That 
the cargo was American property. Not only 
so; but, that she should not lose that charac- 
ter, during the voyage insm-ed, by any act 
or omission of the assured, or of his agents. 
That she should have all the necessary doeu- 

• This, upon the ground of reciprocity; be- 
cause, Spain does not restore the property of a 
friend, taken by her enemy, ou salvage. Tlie 
Santa Cruz, 1 C. Eob. Adm. G3. 
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menls to establish, her neutrality, if ques- 
tioned, which were required by treaties, or by 
the law of nations. In short, to use the em- 
phatic words of Lord Mansfield, in an im> 
ijortant case, she must be neutral, to the 
purpose of being protected. The expressions 
•contain the pith and marrow of such a war- 
ranty; and a volume wi'itten on the subject, 
■could not make the nature of this engage- 
ment more plain to the meanest comprehen- 
sion. She must not forfeit her neuti*al rights, 
by any act or omission of the assured, or of 
his agent. Yet, by their act, she is provided 
with documents, to prove her Spanish prop- 
■erty. When met with by the vessel of a na- 
tion at war with Spain, but at peace with 
America, he shows the Spanish papers, and 
■conceals the American. When carried into 
New Providence, instead of claiming her as 
.a neutral vessel, and the cargo as neutral; 
as if mad, or worse, he claims them as Span- 
ish. In short, the assured have exactly 
"done the things they ought not to have done, 
•and have left undone the things they ought 
to have done." And can it be seriously eon- 
tended, that the warranty has been complied 
-with? But, it is said, that Bonner was the 
real master, and the only agent of the as- 
■sured. Why then did he not put in a claim 
for ship and cargo, on the true ground of 
American property? It was his duty to have 
■done so. His omission is the same, as if, by 
his acts, he had produced the condemnation. 
He says, in his protest, that he was not per- 
mitted to do so. I totally disregard his pro- 
test, being ex parte. But who prevented 
him? He does not pretend to say, that the 
court prevented him; and, if ^ Hernandez, or 
■any other person attempted it,' it is no excuse. 
But, the fact is, that Hernandez was, by 
the charter party, constituted supercargo and 
•consignee pf the cargo, and was appointed 
to manage the concerns of the owners. He 
then was the agent of the owners, and they 
■are liable to all the consequences of his mis- 
■conduct This objection, then, to the plain- 
tiff's recovery, cannot be got over. 

Jury found for the defendant. 



Case No. 2,397. 

• In re OALBY. 

[Cited iu Hansom v. Geer, 12 Fed. 608. No- 
Tvhere reported; opinion not now accessible.] 
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The CALCUTTA. 

[5 Adm. Bee. 216.] 

District Court, S. D. Florida. May, 1854. 

Salvage — Pjlotage — Compensation. 

[1. The master of a ship in a perilous posi- 
tion, who was proceeding to warp her into a 
•channel, having facilities so to do, accepted the 
offered services of wreckers, who released the 
«hip from her position, and brought her to port. 



Seld, that the case was one of pilotage in the 
nature of salvage.] 

[2. Ship and cargo were worth §60,000, and 
the services of the wreckers, while not indis- 
pensable, undoubtedly contributed to the safety 
of the vessel. Held, that $1,500 should be al- 
lowed for the service.] 

[Cited in The Ocean Belle, Case No. 10,961; 
Curry v. The Loch Goil, Id. 3^95.] 

[In admiralty. Libel by Courfland Wil- 
liams and others, master and crew of the 
schooner Dart, against the ship Calcutta and 
cargo, for salvage services.] 

William B. Hackley, for libellants. 
S. I. Douglas, for respondents. 

jMARVIN, Disti-ict Judge. This ship, laden 
with about seven hundred tons of railroad 
iron, during the night of the 26tlL of April, 
instant, struck the reef near the Washer- 
woman shoals, thumped and passed over, 
when the captain let go his anchor, and, after 
sounding round the ship, waited for day- 
light. In the morning the libellant Williams, 
in the schooner Dart, arrived at the skip, and 
the assistance of his vessel and crew and 
eight men from the schooner Florida were 
accepted to -warp the ship out and pilot her 
to this port. The ship was riding at anchor, 
thumping occasionally on the bottom with 
about fifteen fathoms of chain, with patches 
of rocks within a few yards of her on both 
sides, on which there were about fourteen feet 
of water, she drawing sixteen, and the dry 
rocks situate about a quarter of a mile astern 
of her. The wind was from the S. E. by E. 
The weather was good and moderate. It 
would have been perilous to have attempted 
to get the ship under way in her position, 
or to give her more chain. She needed to 
be 'warped about a half mile, before sail 
could be made safely. This service the libel-a 
lants did, and then piloted her to this port. 

The libellants contend that the master was 
ignorant of the channel, and that he had no 
boat sufficient to carry out an anchor large 
enough to hold the ship, and that he could 
not have warped the ship out without assist- 
ance. If it were true— that the master could 
not have exti'icated the ship— the value and 
importance of the libellants' services would 
be considerably enhanced by this considera- 
tion, and they might be entitled to salvage 
eo nomine. But the proof shows that the 
master had sounded out the channel before 
the libellants arrived; that it was an open 
and plain channel; that he knew his position; 
that he had a boat capable of carrying out 
an anchor of 600 lbs. weight; that he had 
such an anchor with warps and hawsere, 
and a good crew; and that he had made up 
his mind to warp the ship out himself, but, 
when the services of the libellants were of- 
fered, he thought it more prudent to ac- 
cept their assistance. I think it plain that 
the ship was not in much, if any, danger 
of total loss, under the circumstances, and 
the case cannot, with technical propriety," be 
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called a case of salvage, but a case entitling 
tlie libellants to extraordinary pilotage in the 
nature of salvage:~Tlie case of Tlie Herman 
[Case No. 6,406], decided in 1840, was also 
a case of pilotage under extraordinary cir- 
cumstances—This ship drove over Alligator 
reef, knocking off her rudder. Bethel and 
Robeiiis piloted her to this port, steering her 
by the sloop Texas. For this service the 
com-t decreed ?800. The case of The Augusta 
[Case No. 646], decided in 1839, was also a 
case of pilotage. This brig and cai-go, val- 
ued at about $12,000, dming very stormy and 
violent weather, got in among the Washer- 
woman shoals, and came to anchor. Smith, 
in the sloop Reform, under circumstances of 
considerable danger to himself and vessel, 
piloted her to this port. The weather con- 
tinued bad for several days. The court de- 
creed $900. The Moimt WasMngton was also 
a case of pilotage [Case No. 9,887]. This 
ship, after a heavy gale, with loss of mdder, 
came to anchor west of the quicksands. The 
master, having lost his foremast, erected a 
jury mast, and she was piloted to this port 
by Geiger's towing the ship, by the scnooner 
Champion and several other vessels. The 
court decreed fifteen hundred dollars for this 
service. 

The present ship and cargo are worth about 
$60,000. The cases cited show that pilot 
services rendered by the wreckers, under ex- 
traordinary circumstances, have heretofore 
been rewarded in this court with a considera- 
ble degree of liberality. It is both just and 
politic that they should be so rewarded. The 
wreckers are pilots asweUas wreckers, and are 
bound to offer and render their services as pi- 
lots whenever they are properly required, and 
are to be paid for such services a reasonable 
compensation, to be agi'eed upon between the 
cparties, or determined by the proper tribunals 
of the law. See the case of The Angeline 
[Case No. 385], decided in 1854. In determin- 
ing the amount of such, compensation it is 
proper, as in a salvage cause, to take into 
consideration all the circumstances of the 
case, the situation of the vessel, the difaicul- 
ties of the channel, and the value of the prop- 
erty, and to ina'ease or diminish the amount 
accordingly. If the circumstances under 
which the pilot services were rendered should 
be very extraordinary, and the value of the 
property very great, the court, in my judg- 
ment, would be justified in decreeing a com- 
pensation equal to what would probably be 
the share of the pilot vessel, in connection 
with other vessels in the salvage, in ease 
ihi ship w^ere lost; i. e. to give to the pilot 
vessel and crew what would be a fair sal- 
vage for them alone, and what vessels and 
crews of her size and numbers ordinarily 
draw in saving equal amounts of property. 
Beyond this amount, I do not think the couEt 
would ever be justified in going. 

XJnder the circumstances in this case, I 
thiijk fifteen hundred dollars is a reasonable 
compensation. It is therefore ordered, ad- 



judged, and decreed thai the libellants have 
and receive, in fuU compensation for their 
services, the sum of fifteen hundred doUars, 
and that upon the payment thereof and the 
costs and expenses of this suit, and the legal 
chai'ges upon the property incurred in this 
port, the marshal restore said ship and 
cargo to the master thereof, for and on ac- 
count of whom it may concern. 



Case Wo. 2,S99. 

CALDER V. PXFER. 
[2 Cranch, C. C. 430.] ^ 

Circuit Court, District of Columbia. Oct 

Term, 1823. 

Action bt Admisistiiatou de Bonis Non, 

An administrator de bonis non cannot support 
an action in his own name for goods of his in- 
testate sold hy the previous administrator. 

At law. Assumpsit for goods sold and 
delivered. The declaration stated that Hen- 
ry Pyfer was attached to answer to William 
Calder, administi-ator of James Melvin, and 
contained the common counts of indebitatus 
assumpsit for sundry matters chargeable in 
account, and for goods sold by the plaintiff 
to the defendant, and the common money 
counts; and also a special count, stating 
that the defendant, in consideration that 
James Melvin, Junior, the administrator of 
James Melvin, Senior, deceased, had sold 
and delivered to the defendant certain goods 
and chattels of the value of $301.87^, the 
property of the said James Melvin, deceased, 
undertook and promised the said James Mel- 
vin, Junior, to pay him the said sum of 
$301,871^ when he should be thereunto after- 
wards required; that afterwards, and be- 
fore the payment of the said sum of money, 
and before the impetration of the original 
writ in this case, the orphans' court revoked 
the letters of administration granted to the 
said James Melvin, Junior, and granted let- 
ters on the estate of the said James Melvin, 
Senior, deceased, to the plaintiff; wherefore 
the defendant became indebted to the plain- 
tiff in the said sum of money, and, in con- 
sideration thereof, afterwards, etc., promised 
the plaintiff to pay him the said sum of 
money when afterwards he should be there- 
to required. 

Mr. Marbury, for the plaintiff, cited the 
Maryland testamentary law of 1798,. c. 101, 
ch. 14, 2, and Hirst v. Smith, 7 Term R. 182, 
and contended that there was a privity 
between the plaintiff and his predecessor, 
and that the plaintiff may recover upon the 
promise to the administrator, James Melvin, 
Jimior. 

Mr. Key, contra. 

In the case of Hirst v. Smith, the debt was 
due to the intestate in his lifetime, and was 

^ [Reported by Hon, William Cranch, Chief 
Judge.] 
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part of liis assets. But liere tbe defendant 
never was the debtor of the intestate. The 
administi'ator sold the properly of the in- 
testate to the defendant, who thereby be- 
came the debtor of the administrator. 

THE COURT took time for consideration, 
and at the following term (THRUSTON, 
Circuit Judge, absent) were of opinion that 
the plaintiff could not sustain the action in, 
his own name. 



Case ITo. S,300. 

In re CAI/DWELL. 

[2 Hughes, 291.] ^ 

District Court, E. D. Yirgiuia. April, 1874. 

B.INKUUPTOY— Conflicting Jubisdiotios. 

1. At the time of the banltruptey, a suit had 
been pending in a state circuit court for many 
years for a partition of the estate of a deceased 
person. The bankrupt had married, first a 
daughter, and afterwards a granddaughter of 
the decedent. He had also become owner of the 
interest of another of the heirs. This inter- 
est was part of his assets in bankruptcy. At a 
sale ordered by the state court, of the prop- 
erty, he had become purchaser, and had paid 
ten per cent as the first payment, but had de- 
faulted on the other payments, and a resale had 
been ordered by the state court. After this or- 
der of resale he had become a banlirupt, and, 
therefore, -unable to comply with the terms of 
his purchase. The banlirupt court, however, in 
1873, had enjoined the second sale ordered by, 
the state court, on the bankrupt's petition, on 
an allegation that he was entitled to a home- 
stead, under the laws of Virginia, in any prop- 
erty he might have. 

2. On motion to dissolve the injunction and 
remand the subject to be proceeded to the end 
in the state court, held, that the jurisdiction first 
acquired by the state court, of tiie estate of the 
decedent, ought not to be interfered with by 
the bankruptcy court. 

In bankruptcy. The bankrupt, .John Cald- 
well, by his petition, filed on or about June 
7th, 1873, demands homestead in a tract of 
land surrendered in his schedules, known as 
"the Elizabeth Owens dower land," which con- 
tained about 190 acres. Elizabeth Owens was 
widow of Cuthbert Owen's, who died in 1841. 
The land claimed by Caldwell was assigned 
to her as dower; she died in the year 1860. 
Cuthbert and Elizabeth Owens left some ten 
or eleven children. Caldwell married, first 
a daughter, and thereafter a granddaughter, 
of Elizabeth Owens. He purchased the in- 
terest of one of the heirs in said dower. His 
asserted title was acquired as follows: In 
the year 1861 suits were begun in circuit 
comrt of Fauquier by the heirs at law of 
Elizabeth Owens to partition her dower es- 
tate, which consisted of said land and ne- 
groes. These suits were so proceeded in, 
that decree for sale by commissioners of 
court was pronoimced April 10th, ISSI. War 
interfering, prevented the sale and emanci- 
pated the negroes. Caldwell was party to 

^ [Reported by Hon, Robert W. Hughes, and 
here reprinted by permission.] 



both suits, and said suits were heard togeth- 
er and jointly proceeded in. In 1869 sale 
was made of the 190 acres to John Caldwell, 
and confirmed to him September 22d of that 
year. He paid ten per cent, cash, and exe- 
cuted bonds with seciurity for residue, to be- 
come due six, twelve, and eighteen months 
from the day of sale. Sale amounted to $7,552.- 
50. He paid $755.50. This cash payment was 
necessary to and consumed in costs of suit, 
commissions, etc. The terms of the decree 
under which Caldwell purchased provided 
that in case of non-compliance there should 
be resale at his risk. He failed to comply. 
Rule to show cause was awarded April 5th, 
1872. He answered April 17th of the same 
year, and, on the 11th of September, 1872, 
the circuit court of Fauquier decreed resale 
of the dower land, and appointed a receiver 
to talie charge. August, 1872, CaldweU was 
adjudged, upon his- own petition, a banki-upt, 
and in his schedules surrendered the dower 
land aforesaid. The district court of the 
United States for the eastern district of 
Virginia enjoined the resale of this land Oc- 
tober 3d. 1872. June 5th, 1873, upon hear- 
ing, this injunction was dissolved, and sale 
ordered by said district court. June 7th, 
Caldwell filed petition to be allowed, and 
have set apart, a homestead in the said dow- 
er tract, and on the same day, by order en- 
tered, execution of the decree for sale was 
suspended, and John S. Fowler, assignee, 
was appointed special commissioner to in- 
quire into the matter set out in the petition, 
and set apart homestead if practicable. 
April 3d, 1874, Fowler reported, allowing 
homestead and defining it. To this report, 
on the same day, John S. Owens excepted, 
and the issue thus made was submitted. 

H. H. Wells and O. Whittlesey appeared 
for the bankrupt against the motion to dis- 
solve. 

R. Taylor Scott and William H. Payne, on 
behalf of parties plaintifiC to the suit in the 
state eom't 

HUGHES, District Judge. The jurisdic- 
tion of this court over the estate of a bank- 
rupt is complete and exclusive; and where 
the estate and interest of a bankrupt are the 
specific subjects of adjudication in another 
tribunal, under jurisdiction acquired before 
bankruptcy, it is simply a matter of discre- 
tion, imder the twenty-first section of the 
bankrupt law [14 Stat. 126], whether this 
court will, by injunction, put a stop to pro- 
ceedings there or not; and this court will 
always exercise this discretion with consid- 
eration. But in this suit that part of the 
estate of the bankrupt which was in the 
state court is little or no other than a chose 
in action. The bankrupt was but one of a 
dozen parties, all the rest of whom are free 
from bankruptcy, and have a right to an ad- 
judication of their interests by their proper 
local court This comrt will not interf^e 
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witli that riglit. It has no jurisdiction to do 
so, and if it had, the cause having com- 
menced in the local court before the bank- 
ruptcy, it would not so exercise its discretion 
in the cause as to assume jurisdiction. 

The motion for remanding the cause to the 
state court was granted. 



CALDTVEDL. (AMELIA v.). See Case No. 
278. 

OALDWELI/ (BREWER v.). See Cases Nos. 
1,848 and 1,849. 

CALDWELL (FIRST NAT. BANK v.). See 
Case No. 4,798. 



Case Wo. S,301. 

CALDT^TSLL v. HARDING}- et al. 

[5 Blatchf. 501.] ' 

Circuit Court, S. D. New Yorli. Oct. 15, 1867* 

Action against Administrator Appointed in 
Another State. 

1. No action can be maintained against an 
executor or administrator, founded on a debt 
due from the estate of the deceased, unless he 
has been duly qualified by a probate tribunal 
in the state or county where the suit is brought. 

[Cited in Bartlett v. Rogers, Case No. 1,079.] 
[See note to Case No. 2,042.] 

2. An action at law will not lie in this court, 
against an administrator appointed by a pro- 
bate court in Massachusetts, but who had nev- 
er taken out letters of administration in New 
York, to recover a debt due from the deceased 
to the plaintiff. 

This was an action at law, to recover a 
debt due to the plaintifE [John W. Caldwell] 
from John Payne, deceased. The defend- 
ants [David J. Harding and Ziba Nickerson] 
had been appointed administi-ators of Payne, 
by a court of probate in Massachusetts, and 
had never taken out letters of administration 
in New York. The case was tried by the 
court without a jury. 

Edward D. McCarthy, for plaintiff. 
Charles F. Blake, for defendants. 

SHIPMAN, District Judge. No action can 
be maintained against an executor or admin- 
istrator, founded on a debt due from the 
estate of the deceased, unless he has been 
duly qualified by a probate tribunal in the 
state and county where the suit is brought. 
Vaughan v. Northup, 15 Pet. [40 U. S.] 1, 
6; Story, Confl. Laws, § 513; Williams v. 
Storrs, 6 Johns. Ch. 353; Kerr v. Moon, 9 
Wheat. [22 U. S.] 565; ' Peale v. Phipps, 14 
How. [55 U. S.] 368. The facts in this case 
are a complete answer to any suit against 
the defendants in the character in which 
they are sued, founded on the cause of ac- 
tion here involved, and are, therefore, a bar 
to this suit. 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



There must be a judgment for the defend- 
ants, but without costs. 

[NOTE. The plaintiffs subsequently brought 
another action in the district of Massachusetts, 
where they recovered a judgment. See Case No. 
2,302.] 



Case No. S,302. 

CALDWELL v. HARDING et al. 
[1 LoweU, 326.] ^ 

Circuit Court, D. Massachusetts. May Term, 
1869. 

Effect of War ox Agency — Limitation of Ac- 
tion. 

1. The master and managing owner of a ship 
which was partly owned in the rebellious states 
insured the interests of the southern owners, 
and, the vessel having been lost, collected the 
insurance money; he likewise collected earn- 
ings of the vessel; all this while the war was 
going on. Held, that after the peace he was 
bound to pay the southern owners their share 
of the moneys so collected. 

2. If the contract of insurance was illegal, the 
implied contract by the agent to pay over the 
moneys collected on the policies was not so 
after peace. 

3. The defendant was an administrator ap- 
pointed in Massachusetts, and the plaintiff had 
brought an action against him for the same 
cause in the circuit court of the United States 
for the southern district of New York, which 
was dismissed [Case No. 2,301] for- want of ju- 
risdiction: Held, that the action was abated or 
defeated in consequence of a defect in the form 
of proceeding, within section 5, c. 97, Gen. St. 
Mass., and so the new action might be brought 
within one year after the old one was deter- 
mined. 

[Cited in Hardin v. Cass Co., 42 Fed. 654; 
MeOormick v. Eliot, 43 Fed. 473.] 

At law. Assumpsit [by William A. Cald- 
well against David J. Harding and others, 
administrators] for moneys received by the 
defendant's intestate to the use of the plain- 
tiff. Most of the facts were agi'eed; but 
when the cause came on to be heard by the 
com't, it was found that the agreement left 
certain matters to be decided by the court 
upon the written evidence, and lest the par- 
ties might be embarrassed in taking a writ 
of error if they should desire it, they filed a 
stipulation, by suggestion of the court, waiv- 
ing a jury trial, in accordance with the act 
of March 3, 1865, § 4 (13 Stat. 501). Under 
this stipulation this cause was heard, and 
the court decided that the facts shown by 
the written agreement of the parties and 
by the amendment thereto and by the ex- 
hibits therein referred to and annexed, were 
to be taken as facts in the cause, and that 
the policy of insurance for three thousand 
dollars on the vessel therein mentioned was 
made for the benefit of the three southern 
owners, of whom the plaintiff was one; and 
that the policy for five thousand dollars on 
fi'eight was for the benefit of all the owners. 

The facts of the case were, that the plain- 

^ [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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tiff was an inhaMtant of Charleston, S. 0., 
and so continued during the war, and was 
owner of one-sixteenth of the bark Lamp- 
lighter. Two other owners, who together 
owned three-sixteenths, and whose cases, by 
stipulation, depended on the decision of this, 
lived in the insurrectionary states. The re- 
maining owners, who were many, lived in 
Massachusetts. In October, 1861, the bark 
was seized on behalf of the United States, 
and was proceeded against by a libel of in- 
formation in the district court for the south- 
ern district of New York, as forfeited under 
the act of congress of July 13, 1861, §§ 5, 
6, and under the president's proclamation; 
issued in pursuance of said act (see 12 Stat. 
257). John Payne, the master of the ship, 
and who was one of the owners, intervened 
for his own interest and that of all the other 
owners but one, and filed a stipulation for 
value, with sureties, and the vessel was re- 
leased, and made voyages and earned freight 
which was paid to Payne. In October, 1862, 
the bark was lying at New York, bound on 
a foreign voyage, and, at the request of 
Payne, a firm of brokers procm-ed a policy 
of insurance for three thousand dollars on 
the vessel and one for five thousand dollars 
on the freight, both of which were made 
to the brokers for whom it might concern, 
the former of which the court foimd to have 
been in fact made for the benefit of the three 
southern owners only, and the latter for all 
the owners. The vessel soon after proceed- 
ed to sea, and was destroyed by the Ala- 
bama. In Deeembeiv 1862, the northern 
owners petitioned the seci*etary of the treas- 
m-y for a remission of the forfeiture of the 
vessel, and their petition was granted; the 
libel was discontinued, and the stipulation 
cancelled. Afterwards, the brokers collect- 
ed the insurance money, less the premiums, 
and paid it to Payne, who accounted to the 
northern owners for their respective shares 
of the iusm-ance on the freight, and for their 
proportions of the earnings of the vessel. 
He did not account to the plaintiff, and died 
in 1865. He was domiciled in Massachu- 
setts, and the defendants were dxily quali- 
fied here as his administrators in September, 
1863, and gave due notice of their appoint- 
ment This suit was brought in January, 

1865, to recover the plaintifE's share of the 
freight and insurance moneys above referred 
to. An action for the same cause was 
bi'ought by him against tOiese defendants in 
the circuit court of the United States for 
the southern district of New York in July, 

1866, and was decided for the defendants 
in October, 1867, upon the sole ground that 
the court had no jtu-isdiction of actions 
against administrators appointed in and un- 
der the laws of Massachusetts. [See Case 
No. 2,301.] 

E. D. McCarthy, of New York, for plain- 
tiffs. 
0. P. Blake, of New York, for defendant. 



Before CLIFFORD, Circuit Justice, and 
LOWELL, District Judge. 

LOWELL, District Judge, The first de- 
fence taken in this case is the statute of lim- 
itations of Massachusetts, which requires ac- 
tions against administrators to be brought 
within two years after they have given bond 
(Gen. St c. 97, § 5). The seventh section of 
the same statute provides that, if an action 
is brought in due season, and is abated or 
defeated in consequence of any defect &c., 
or of a mistake in the form of proceeding,, 
the plaintiff may commence a new action for 
the same cause within one year after the de- 
termination of the original suit. In deciding 
whether the former action between these 
parties was defeated in consequence of a mis- 
take in the form of proceeding, we may 
well look at the decisions upon the corre- 
sponding section of the general statute of 
limitations, which is very similar in its terms, 
and has been longer upon the statute-book 
(Gen. St c. 155, § 11), and we shall find that 
the supreme court of Massachusetts have 
given to this exception a liberal interpreta- 
tion in favor of meritorious creditors. The 
tendency of their decisions is to bring all 
mistakes which have defeated actions, inde- 
pendently of their merits, within the saving 
of the statute. Thus, a mistake in the resi- 
dence of the defendant is held to be an un- 
avoidable accident within that clause (Bul- 
lock V, Dean, 12 Mete, (Mass.) 15); a mis- 
take of the clerk in not entering a writ, by 
reason of which the action was dismissed,, 
was a matter of form (Allen v. Sawtelle, 7 
Gray, 165); and where an action was dis- 
missed for want of jmrisdiction, because 
brought in a county where neither of the 
trustees lived, it was held to be defeated for 
a matter of form (Woods v. Houghton, i 
Gray, 580). It was argued to us that the 
court in the case last cited had jurisdiction 
of the subject-matter and of the parties, and 
so a mistake of venue was a merely formal 
mistake. But it was a mistake which went 
to the jurisdiction of the com't in that coim- 
ty, and the fact that it was the Same com't, 
and not some other, that had jmisdiction in 
the proper county, was not of the essence 
of the decision. If the miscarriage here had 
been in the circuit court in Maine instead of 
New York, the cases would be exactly anal- 
ogous, but the decision ought to be the same. 
It was said, indeed, that this was a mox*e 
considerable mistake; but that is immate- 
rial; the statute intends to guard suitors 
against mistakes which are not of substance, 
whether large or small. The mistake in the 
first case of Woods v. Houghton was one of 
law, and was patent on the writ, or it could 
not have been dismissed on motion. Indeed,, 
the argument for the defendant in the sec- 
ond case was that a mistake of jmisdiction, 
patent on the writ, was not a mistake of 
form. We do not regard the difference in 
language between the two statutes to be- 
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irtiportant in the present case. In one it is 
"any matter of form," and in the other, "in 
the form of proceeding." The latter is more 
like the phi-ase used in the old statute of 
1793, c. 75, % 2; but granting that a mistake 
of this character is a mistake in some mat- 
ter of form, it seems to be in the form of 
proceeding. No argument was founded on 
the difference; nor do we perceive that there 
could well be one. 

The defence upon the merits rests upon 
the effect attributed to the state of war 
which existed between the United States and 
the states in rebellion, dm-ing the time that 
most of the freight money was earned, and 
when the insurance contracts were made and 
the losses settled. It is argued that an ex- 
press promise by Payne to pay the freight 
money to the plaintiff would have been ille- 
gal, and so an implied promise could not 
arise, for the law wUl not imply an illegal 
promise. This would have been a good de- 
fence to an action brought diuring the war. 
The law prohibits ordinary commercial in- 
tercourse between enemies on grounds ox 
public policy, and if Payne had expressly 
promised to pay, during the war, or had ac- 
cepted a biU of exchange drawn at that 
time for the purpose of transferring the 
funds during war, the contract would have 
been illegal and could not be enforced even 
after the retm-n of peace: WUlison v. Pat- 
teson, 7 Taunt. 439. But war does not con- 
fiscate debts or property for the benefit of 
debtors or agents, but only suspends the 
right of action. It is no longer illegal for 
the defendants to pay the plaintiff, and the 
law will imply a promise to pay money 
when it ceases to be illegal to do so. 

In respect to the insinrance moneys it is 
said that the contract to insure the vessel 
of the plaintiff, or his freight, was illegal, 
and that the insurance companies could not 
have been obliged to pay the loss, and hav- 
ing paid it to Payne he cannot be obliged to 
account to the plaintiff. Assuming the ille- 
gality of the original contract, it by no means 
follows that the plaintiff cannot recover. If 
I employ an agent to rob or cheat my neigh- 
bor, I cannot oblige him to accoimt to me 
for the spoil, because in order to do this, I 
must display the defect of my own title. 
But if I send a second agent to receive the 
money of the fii-st, and he does receive it, 
my title as against him depends on his hav- 
ing received it in my name from a person 
who voluntarily paid it. So hei*e Pajme hav- 
ing collected the loss in behalf of the plain- 
tiff cannot say that the insm-ance companies 
need not have paid it. The argument for 
the defence relies very much upon the fact 
that Payne procured the original insurance, 
that is, ordered the brokei's to have it made; 
but this is immaterial; when made it was 
a contract between the plaintiff and the 
companies, and when Payne collected the 
loss of the brokers, he was not concerned 
with the original contract I do not mean 



to say that the brokers would have been in 
any different position. Making the contract 
and receiving the payment were distinct and 
independent acts of agency, which have no 
legal connection with each other. If indeed 
the insurers had been deceived and had paid 
the money in ignorance of facts which inval- 
idated the policy, and had discovered the 
mistake before the brokei-s paid over to 
Paj'ne, an action might probably have been 
maintained agamst the brokers to recover 
back the sums so ignorantly paid. If the 
payment had ah-eady been made to Payne, 
it is more doubtftil whether the action would 
have lain against him, because he never 
contracted with the companies. But waiving 
this point, the case before us does not show 
aay ignorance or mistake in this behalf, and 
if it did the statute of limitations would pro- 
tect these defendants; though the plaintiff 
might still be liable to the companies. 

The pai-ties have agreed that there should 
be but one bill of costs in the three suits, 
and that in the event of a decision for the 
plaintiff this action should be sent to a com- 
missioner of this court -to state an account. 
Order accordingly. 



CALDWELL CMcGOWAN v.). See Case No. 
8,806. 

CALDWELL (JIECKLIN v.). See Cases Nos. 
9,387 and 9,388. 

CALDWELL (ONEALE v.). See Case No. 
10,515. 

CALDWELL (PAINE v.). See Case No. 10,- 
674. 



Case No. S,303. 

CALDWELL v. SOUTHERN EXP. CO. 

[1 Flip. 85;^ 3 Cent. Law J. 416.] 

Circuit Court, W. D. Tennessee. May Term, 
1876. 

Carrier— Negligexce — Damages— How Com- 
puted. 

1. The carrier is liable if he negligently ex- 
pose property to capture by a pubUc enemy, in 
consequence of which it is captured and de- 
stroyed. 

2. A package of confederate notes was deliv- 
ered to defendant at Jackson, Tennessee, by 
plaintiff, then living within confederate terri- 
tory. The money was to be carried to New Or- 
leans, but before it reached that city, in the 
usual course of business. New Orleans was tak- 
en by the federal troops. After a reasonable 
delay, the package was returned to Jackson for 
redelivery to plaintiff, but before this could be 
done that town was taken and destroyed by 
United States troops. Held, that the value of 
the package at the close of the war was the 
proper measure of damages. It was then de- 
mand was made, and interest should be al- 
lowed from that time. 

At law. Action of assumpsit [by Robert 
D. Caldwell against the Southern Express 
Company] to recover value of a package of 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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confederate money and Tennessee bank notes 
delivered to defendant at Jackson, Tennes- 
see, April, 1862. This was consigned to par- 
ties in New Orleans. Plaintiff was a resi- 
dent of that part of Tennessee whicli was 
under confederate rule at the time of the 
deliveiy. The defendant received the pack- 
age April 23, 18G2, but before it reached 
New Orleans that city was captured by the 
federal troops. After a delay of a few 
[about six] * weeks, it was brought back to 
Jackson, where it was soon after captured 
in the occupation of the town by federal 
troops. The communication with plaintiff's 
residence had already been cut off by rea- 
son of that army being between Jackson 
and his residence in Henry county be- 
fore the package reached Jackson on its re- 
turn. [Plaintiff demurred to a plea inter- 
posed by defendant, and the cu-cuit com-t 
sustained the demm'rer, and gave judgment 
againt defendant (case unreported). From 
this judgment, defendant appealed to the 
supreme coiurl^ which reversed the circuit 
court judgment, and remanded the cause 
for finrther proceedings in conformity with 
its opinion (see Southern Exp. Co. v. Cald- 
weU, 21 Wall. (88 U. S.) 264), and the fol- 
lowing proceedings were had:] The case 
was tried before a jury. There was some 
proof offered to show that confederate money 
and Tennessee bank notes were worth 75 
cents on the dollar when the package was 
returned; at the end of the war, they were 
of no value. It was insisted that the ex- 
press company was negligent, and some proof 
was submitted on that point; it not having 
sent away or withdrawn the money on fbe 
approach of the federal army. The jtuy 
were instructed that defendant was bound 
to take same care of plaintiff's property 
as of its own, and if the loss was occasioned 
by the act of defendant as well as by that 
of the Union army, defendant was liable, 
and that the measinre of damages was the 
value of the notes at the time of loss, with 
interest from that time. Motion for new 
trial for error in charge. 

L. D. McKisick, for plaintiff. 
Eobert Hutchinson, for defendant 

BROWN, District Judge. I see no error 
in the first charge. The mle is well settled 
that when a loss is attributable to the concur- 
rent negligence of a carrier and an act of 
God, the defendant is liable. To exonerate 
the carrier, the loss must be due alone to 
the act of God or the public enemy, and the 
ingredient of negligence invalidates the de- 
fense of overwhelming force. 

The doctrine is illustrated in the case of 
Davis V. Garrett, 6 Bing. 716. Lime was 
shipped on defendant's barge to be carried 
from Medway to London; the master de- 
viated imnecessarily from the usual com'se, 
and dxuring the deviation a tempest wet the 

= [From 3 Cent. Law J. 416.] 
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lime, which took fire and was destroyed. 
Held, that as the loss actually happened 
while the wrongful act was in operation 
and force, the defendant could not set up, 
as an answer to the action, a bare possibili- 
ty of a loss, if his wrongful act had never 
been done. 

In the case of Williams v. Grant, 1 Conn. 
4S7, salt was delivered at Providence, for 
carriage to New York. On the way down 
Providence river the vessel struck a rock 
and bilged. Evidence being introduced to 
show that the vessel when she struck was 
out of her usual course, that the master was 
■unacquainted with the river and employed 
no pilot though it was usual to do so, the 
court held these facts should have been sub- 
mitted to the jury. If the carrier imneces- 
sarily exposed the property to such accident 
by any culpable act or omission of his own, 
he is not excusable. See, also, Merritt v. 
Earle, 29 N. T. 115. 

So in the case of Crosby v. Pitch, 12 Conn. 
410. A carrier on a trip from New York to 
Norwich deviated by going outside of Long 
Island and dmring the deviation 52 bales of 
cotton were thrown overboard in a storm. 
The defense was that the Sound was closed 
with ice, and that there was a custom in 
such cases to take the outside route. The 
court left the proof of custom with the jury, 
and instructed that the defendant was guilty 
of negligence and liable, imless the custom 
was shown to their satisfaction. See, also. 
Hand *v. Baynes, 4 Whart 204; Wilcox v. 
Parmelee, 3 Sandf. 610; Merrick v. Websffr, 
3 Mich. 268; Powers v. Davenport, 7 Blackf. 
497; Michaels v. New York Cent R. Co., 
30 N. Y. 564; Campbell v. Morse, 1 Harp. 
468; Parker v. James, 4 Camp. 112. 

The rule is different where the negligence 
of the carrier has ceased to be operative be- 
fore the loss occurs. In such case the car- 
rier is not chargeable with the loss. I had 
occasion to examine the authorities upon 
this point, in the arguments of Daniels v. 
Ballentine, 23 Ohio St. 532, cited by defend- 
ant, and to distinguish that case from those 
above cited in the fact that in Daniels v. 
Ballentine the loss occurred after the negli- 
gence had ceased to be operative. See, also, 
Ingledew v. Northern R. Co., 7 Gray, 86; 
Denny v. New York Cent. R. Co., 13 Gray, 
481; Morrison v. Davis, 20 Pa. St 171; Mem- 
phis & C. R. Co. V. Reeves, 10 Wall. [77 U. 
S.] 176; Needham v. San Francisco, etc., R. 
Co., 37 Cal. 409. It seems to me in this case, 
that although the defendant had ceased to 
become responsible as carrier for the pack- 
age in question, it must be held to the liabili- 
ty of a bailee; that it was boimd to take 
reasonable care that it did not fall into the 
hands of the enemy, and when the Union 
army had advanced so far southward that 
the capture of Jackson had become immi- 
nent, that it was its duty to remove this 
package, as it did its other property, and in 
default of so doing the jm-y were authorized 
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to find the loss was occasioned by its neg- 
ligence. 

The request embodied in the second charge 
■was handed to the coiu-t, as the caiise was 
about being submitted to the jury, and bo 
opportunity was given for an examination of 
the important question involved. The charge 
was made in much doubt of the law, feeling 
that an error in plaintiff's favor could be 
more easily rectified than if made in favor of 
the defendant, ily impressions at that time 
have been strongly confirmed by a careful 
examination of the authorities. I have ar- 
rived at a condusion, not from an examina- 
tion of the technical question whether in this 
fonn of action a demand was necessary be- 
fore the commencement of the suit, but upon 
the ground that plaintiff's loss was occasion- 
ed, not by the default of the defendant, but 
by the war then existing, and by the opera- 
tion of the non-intercourse act. By section 
5, of the act of July 13, 1861 [12 Stat 257], 
it is provided that "whenever the president 

* * * shall have called forth the militia 
to suppress combinations against the laws 
of the United States * * * and the 
insiu-gents shall have failed to disperse 

* * * it may and shall be lawful for the 
president, by proclamation, to declare that 
the inhabitants of such state, or any section 
or part thereof, where such insiun.*ection ex- 
ists, are in a state of insurrection against 
the United States; and thereupon all commer- 
cial intercourse by 'and between the same and 
the citizens thereof and the citizens of the 
rest of the United States shall cease and be 
unlawful so long- as such condition or hos- 
tilities shall continue, and aU goods and chat- 
tels, wares and merchandise coming from 
said state or section into the other parts of 
the United States * * * shall, together 
with vessel or vehicle conveying the same 

* * * be forfeited to the United States." 
Pursuant to this section, on the 16th of 

August, 1861, the president issued, a procla- 
mation declaring that the inhabitants of the 
state of Tennessee "are in a state of insur- 
rection against the United States," declaring 
aU commercial intercourse between them and 
citizens of the other states unlawful, "and 
that all goods and chattels, wares and mer- 
chandise coming from any of said states into 
other parts of the United States will be for- 
feited." 

This act and proclamation merely reiter- 
ated and applied to the civil war then exist- 
ing the laws and usages of war between inde- 
pendent states, recognized by all civilized na- 
tions, and enunciated in England in the case 
of The Hoop, 1 O. Rob. Adm. 196, and recog- 
nized in this country before the rebellion by 
a long and uniform list of authorities. See 
The Rapid [Case No. 11,576]; Id., 8 Cranch 
[12 U. S.] 155; The Diana [Case No. 3,876]; 
The Coosa [Id. 3,113]; The Lord Wellington 
[Id- 8,508]; The Joseph [Id. 7,533]; Id., 8 
Cranch [12 U. S.] 451; Baker v. Montgomery, 
18 How. [59 U. S.] 110. The application of 



these docti'ines to the late civil war, the- 
right to institute a blockade and to treat 
the citizens of the insurgent states as public 
enemies ever since the non-intercom-se act, is 
recognized in the Prize Cases, 2 Black, [67 
U. S.] 635. 

Instances . of the application of this doc- 
trine are numeroxis, though a distinction is 
taken between contracts made during the 
war, which ai'e absolutely void, and those 
made before the war, which are only sus- 
pended during the continuance of hostilities. 
Jackson Ins. Co. v. Stewart [Case No. 7,152], 
The carriage of passengers to an enemy's 
port is illegal. The Rose in Bloom, 1 Dod. 57. 
Trading under an enemy's license is illegal. 
The Julia [Case No. 7,575]; Id., 8 Crunch [12 
U. S.] 181; The Alexander, Id. 159. So, also, 
is the withdrawal of goods purchased before 
the war. Amory v. McGregor, 15 Johns. 24. 
In 1 Pars. Shipp. 329, it is said that "if a 
war be declared by the country to wliich a 
ship belongs, against one to which it was 
about to carry a cargo, this war makes all 
commercial intercourse illegal, and thereby 
annuls aH obligation of carrying that cargo. 
Or if the proper authority of the same coun- 
try lays an embargo, or passes an act of 
non-intercoin'se, or of special prohibition 
which extends to that ship and cai'go, here 
the contract becomes illegal." (Citing a 
large munber of authorities.) 

But war annuls such a contract, while 
an embargo or prohibition may only sus- 
pend it. In the case of Jackson Ins. Co. 
V. Stewart [supra], it was held that the 
statutes of limitation were suspended during 
the Rebellion, as to matters in controversy 
between citizens of the opposing belligerents; 
also that on a recovery after the close of 
the war for a debt due before its commence- 
ment, no interest shoidd be allowed for the 
period covered by the war. The rule that 
statutes of limitation are suspended is also 
supported by Wall v. Bobson, 2 Nott & McC. 
498; Moses v. Jones, Id. 259; Nicies v. Martin- 
dale, Harp. 138; Ogden v. Blackledge, 2 
Cranch [6 U. S.] 276. 

The rule' that interest is not allowed pend- 
ing the war, has been modified by the 
supreme court in cases where the creditor 
had an agent within the hostile territoi'y dm*- 
ing the war, with power to collect and re- 
ceive moneys. In the case of Mrs. Alexan- 
der's Cotton, 2 "Wall. [69 U. S.] 404, it was 
held by the supreme com-t that aR the peo- 
ple of any disti'ict that was in insui'rection 
against the United States, in the southern 
rebellion, were to be regarded as enemies, 
and that the court could not inquire into the 
peraonal character or loyalty of individual 
inhabitants of enemies' territory. It was ob- 
served: "We must be governed by the prin- 
ciple of public law, so often annoimced from 
this bench as applicable alike to civil and in- 
ternational wars, that aU the people in each 
city or district in insurrection against the 
United States must be regarded as enemies, 
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■until by the action of tbe legislatui'e and the 
executive, or otherwise, that relation is thor- 
oughly and permanently changed." 

The leading authorities upon the subject of 
commercial intercourse are reviewed in the 
case of Griswold v. Waddington, 16 Johns. 
433, and in the more recent case of Kershaw 
V. Kelsey, 100 Mass. 561. See, also, as to 
suspension by embargo. Ford v. Ootesworth, 
3 Marlt Law Cas. 190, 46S. In actions 
against carriers, the measure of damages is 
the value of the goods at the place of deliv- 
ery, at the time they should have been deliv- 
ered. Ang. Carr. § 482, note 2, and cases 
there cited. 

Now, in this case, the original contract to 
carry to New Orleans was terminated, or at 
least suspended, during the war, by the cap- 
ture of the city. It then became the duty 
of the company to return the propei-ty to the 
consignor, and it was not claimed that it 
had not made reasonable efforts to do so by 
sending the package to Jackson. By this 
time, however, a retm-n of the package to the 
plaintiff had become not only impossible but 
illegal. The company then became a bailee 
of the property, responsible only for the use 
of ordinary care. At the close of the war it 
was its duty to return it to the plaintiff on 
demand. All that the plaintiff can call upon 
the defendant to do is to reimburse him for 
the damages sustained by the neglect of the 
defendant. For the loss of interest during 
the war, and for the depreciation of the cur- 
rency, the defendant is not liable, for if it 
had done its duty and retained the package, 
tlie same loss would have occui-red; in. other 
words, the loss of interest and the depre- 
ciation was occasioned, not by the act of 
defendant, but by the war. I think the jiiry 
should have been charged that the defendant 
was liable for the value of the package at the 
time when the demand was made, with in- 
terest from that date. 

For this error the verdict and judgment 
mast be set aside, and a new trial granted. 



Case K*o. S,304. 

. GAIiDWELL V. The STATE OF IMAINE. 

[N. T. Times. I>iov. 8, 1861.] 

Circuit Court, S. D. New York. 1861. 

Collision— Chasge of Cockse. 

rt. The preponderance of evidence established 
that a tug proceeding down the East river in 
New York harbor, when a little east of White- 
hall slip, to avoid an ingoing ferry boat, sud- 
denly changed her course southerly towards the 
middle of the river, and across the track of a 
Sound steamer on her usual course to her 
berth in the North river, and that a collision 
took place notwithstanding the efforts of those 
on the steamboat to prevent it. Held, that the 
tug was in fault,] 

[2. Case of same title cited in The City of 
Paris, Case No. 2,765, to the point that a ves- 
sel approaching a steamer shall keep her course, 
and .that the steamer has the right, to presume 
that this rule will be complied with.] 

4FED.CAS.— 66 



[Appeal from the district coiurt of the Unit- 
ed States for the southern district of New- 
York. 

[Libel by Caldwell, owner of the tug Rat- 
tler, against the steamboat State of Maine- 
There was a deci-ee dismissing the libel, anS 
libelant appeals.] 

Mr. McMahon, for libelant and appellant- 
Mr. Cutting, for appellee. 

NELSON, Circuit Justice. This is a libeS 
filed by Caldwell, the owner of the steam 
tug Eattler, to recover damages against th& 
steamboat State of Maine, for a collision om 
the 19th January, 1859, near the line of meet- 
ing of the tides of the East and North rivers,, 
and off from Whitehall slip, a little east of 
it. The collision was in the daytime, about 
10 o'clock a. m. The Rattier was passing: 
down the East and around into the Nortis 
river, for the pm-pose of towing a vessel ly- 
ing at anchor off the Battery, opposite th& 
flagstaff. The State of Maine was on her 
usual trip from Fall Creek to the city, and 
making her way through the East river to 
her berth in the North river, on the New 
York st3e. The position of the libelant is 
that after the Rattler had passed the South 
Ferry slip, and was on her proper course to 
the place of her tow, the State of Maine came 
up astern, and struck the tug on her larboard, 
side with her starboard, and thereby caused: 
the damage complained of. The position of 
the State of Maine is that she was pursuing^ 
her usual track in the river, near the middle- 
of it, and which was a safe distance from tli&- 
track of the Rattler, and that the latter sud- 
denly changed her course more southerly,, 
and into the river, and thereby caused the- 
collision. A large number of witnesses from 
the State of Maine, all on board the tug, and 
several who witnessed the collision from the 
shore, have been examined; and. as usual • 
in these cases, the evidence is conflicting and. 
irreconcilable. 

The court below came to the conclusiorft 
that the preponderance was in favor of the- 
position of the State of Maine, or, at least,, 
was not so satisfactory and decisive in favor 
of that of the Rattler as would justify a de- 
cree in its favor, and dismissed the libeL 
The same evidence, with some additional' 
proofs in this court, has been again very 
f uUy and thoroughly discussed before me by 
a learned counsel; and, after the best con- 
sideration I have been able to give it, I must 
say that I concm- with the judgment of tlie 
court below. The strong impression on my 
mind, from a careful examination of th& 
proofs, is, that while slowing and even stop- 
ping as claimed, to allow the South Ferry- 
boat, which was ci-ossing her track, to pass 
into her slip, the Rattler took a direction 
more southerly, and unexpectedly to the State 
of Maine, bore more in towards the middle- 
of the river and across her track; which 
change of course was so sudden, that not- 
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withstanding all proper efforts, which were 
immediately exerted to avoid it, the eolUsion 
was inevitable. This is proved by all the 
witnesses on hoai-d of the State of Maine, 
many of whom, from their position, and the 
opportmiity afforded, could not well be mis- 
taken. Indeed, the witnesses on the Rattler, 
and others for the libelant, admit the falling 
off of the head of the vessel at the time. 
The difference is in the degree of the change 
of her course. Upon the whole evidence, I 
cannot say that the State of Maine was in 
fault. Decree below affirmed. 



CALDWELL, (STEPHENS v.). See Case No. 
13,367. 

CALDWELL (THORNTON v.). See Case No. 
13,996. 

CALDWELL (UNITED STATES v.). See 
Cases Nos. 14,707 and 14,708. 



Case ]Sro. 2,305. 

CALDWELL v. WALTERS. 

[4 Cranch, 0. O. 577.] ^ 

Circuit Court, District of Columbia. March 
Term, 1835. 

Dissolution of Injusctiox— Sekvice of Notice 
OF Motion. 
If the answer be filed in term-time the court 
will hear a motion to dissolve the injunction at 
any time upon reasonable notice. Three days 
notice, left at the office of the complainant s so- 
licitor, in his absence from town, is reasonable. 

[In equity. Bill by Timothy Caldwell 
against Walters, the executor of Moore.] 

The bill was filed and injunction granted 
by CRANCH, Chief Judge, on the 18th of 
May, 1835. On the 3d of June the answer 
was filed, and on the same day notice of 
motion to dissolve on this day was left at 
the office of Z. C. Lee, the complainant's 
solicitor, Mr. Lee being then absent from 
this city. 

Mr. Coxe now moved for dissolution, Mr. 
Lee not being present, and, as it was said, 
not in the city. Mr. Coxe said, that accord- 
ing to the rule of this com-t, or a former de- 
cision of this com-t, when the answer is filed 
in term time, the com*t will hear a motion 
to dissolve at any time, upon reasonable 
notice. 

CRANCH, Chief Judge, said he had no 
recollection of such a decision; but MOR- 
SELL, Circuit Judge, said there was such 
an one. 

THE COURT (CRANCH, Chief Judge, 
•conti-a) said the notice was reasonable, and 
took the bill and answer to consider the mo- 
tion; and afterwards dissolved the injunc- 
tion. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. S,306. 

CALDWELL v. WEITZEL. 

[2 Gin. Law Bui. 276; 23 Int. Rev. Rec. a877) 
^ 383.] 

Circuit Court, S. D. Ohio. 

Inteksal Revenue— Mandfactche of Distilled 

Spirits— Reduction of Pkoducing Capacity. 

[A notice required by Rev. St. § 3311,^ re- 
lating to the reduction of the manufacture and 
production of distilled spirits, stated a desired 
reduction of capacity, to take efifect on and after 
January 4th,— the date of the letter; a second 
notice, of further reduction, stated that it 
would take place on and after January 5th; 
and 'a third notice stated a desire for still fur- 
ther reduction, to take effect on and after Janu- 
ary 6th. Each notice specified a fermenting tub 
to be closed on the day the reduction was to 
take effect, and the tubs were in fact closed and 
sealed, as required by the section, on the days 
specified. It appeared by the testimony that 
the process of fermentation was fixed at 48 
hours. Held, that the producing capacity was 
not reduced until January 6th. 

Suit [by Robei-t W. Caldwell against Lewis 
Weitzel, collector of internal revenue] to re- 
cover $2,730, an alleged excess of tax on dis- 
tilled spirits assessed and paid under protest. 

Warner M. Bateman, for plaintiff. 

Channing Richard, Dist. Atty., contra. 

Charge to the jury: ■ 

SWING, District Judge. This is a suit 
brought by a distiller to recover what he al- 
leges to have been an illegal assessment 
which he paid to the defendant under pro- 
test. The assessments were made for alleged 
excess of grain used, and the distiller denies 
that there was any excess. The distiller 
shows by his own evidence that on January 

4, 1876, he gave notice in writing to the col- 
lector, of his intention to reduce his capacity 
from 1,140 bushels to 1,013 33-100 bushels, 
to take effect on and after January 4. At 
the same time he gave another notice of re- 
duction from 1,013 33-00 bushels to 880 07-100 
bushels, to take effect on and after January 

5, and at the same time a third notice of re- 
duction from 886 67-100 bushels to 760 bush- 
els, to take effect on and after Januaiy 6. 
Bach notice specified a fermenting tub to be 
closed on the day the reduction was to take 
effect, and those tubs were, in fact, closed' 
and sealed by the deputy collector on those 

^ [Sec. 3311. Whenever any distiller desires to 
reduce the producing capacity of his distillery, 
he shall give notice of such intention, in writ- 
ing, to the collector, stating the quantity of 
spirits which he desires thereafter to manufac- 
ture or produce every twenty-four hours, and 
thereupon said collector shall proceed, at the 
expense of the distiller, to reduce and limit the 
producing capacity of the distillery to the quan- 
tity stated in said notice, by placing upon a 
sufficient number of the fermenting-tubs close- 
fitting covers, which shall be securely fastened 
by nails, seals, and otherwise, and in such man- 
ner as to prevent the use of such tubs without 
removing said covers or breaking said seals, 
and shall adopt such other precautions as may 
be prescribed by the commissioner of internal 
revenue to reduce the capacity of said distillery. 
* * *] 
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successive days. The testimony furtlier 
shows that on January 4 and 5 the distiller 
mashed only 760 bushels of grain, but on 
those days he produced spirits from 1,140 
bushels, previously mashed, and in the fei'- 
menting tubs when he gave the notices. The 
revenue officer corroborates the distiller; he 
«ays that he closed one tub on the 4th, an- 
other -on the 5th, and another on the 6th. 
The assessment was made, under section 
3309, for an excess of grain used on the 4th 
and 5th of January. There is no dispute as 
to the quantity of grain used on those days. 
It was 1,140 bushds, but the whole question 
at issue in the case is as to what was the ca- 
pacity of the distillery on those days. The 
plaintiff, the distiller, claims that it remained 
unchanged until the 6th— 1,140 bushels- 
while the district attorney claims that it was 
reduced on the 4th to 1,013 33-100 bushels, 
and on the 5th to 886 67-100 bushels, as speci- 
fied in the notices given by the distiller. 

This raises the whole question at issue. If 
the capacity was not reduced until the 6th, 
tliere was no excess of grain used; if it was 
reduced on the 4th and 5th, there was an ex- 
cess, and the assessment was legal. The 
producing capacity of a distillery is fixed by 
a sm-vey, which determines the number of 
bushels of grain that can be mashed and fer- 
mented each day. First, the distiller is re- 
-quii'ed to state, in his notice, tJae number of 
liom's in which the distillery wiU ferment 
■each tub of mash, and the assessor is also 
required in his report to state the particular 
period to be allowed for fermentation. I un- 
xlerstand in this case that the report of the 
assessor fixed the period for fermentation at 
forty-eight hours; upon the time fixed in the 
case, the assessor determined the spirit-pro- 
ducing capacity of this distillery. It is very 

■ evident as a question of fact, that there were 
no spirits produced from this distillery until 
the thh:d day after the distillery had com- 
menced operation, and the question at law 
arising upon that admitted fact would be that 
the distiller could not be charged with any 
•capacity of producing, so far as to be requir- 
ed to pay upon it, until the spirits themselves 
were produced. The spirit-producing capac- 
ity with which this distillery stands charged 
continues until it is changed by the provi- 
sions of law. The party himself has no power 
to change the capacity; he is bound to mash 
all the bushels of grain upon which that ca- 
pacity is based. The law provides the meth- 
od in which this change is to be made. It 
will be found in the 3311th section. Out- 
■side of these notices, it is said by the plain- 
tiff, and also by the officer of internal reve- 
nue, that the proposition was to reduce the 
spirit-producing capacity of this distillery to 
3,040 gallons of spirits, as based upon 760 
bushels of grain. That was the purpose and 
object of these notices, and that, in order to 
do so, it was supposed to be essential that 
they should fix in these notices the capacity 

to which it was reduced by the closing of 



each tub; that in order to accomplish that 
pm*pose it required" the closing of three sev- 
eral tubs. They could not all be closed on 
one day without a loss to the distiller of what 
he had ah-eady mashed up to the 4th of Jan- 
uary, so they must close one on the 4th of 
January, one on the 5th of January, and one 
on the 6th of January, so as to accomplish 
the object, to-wit: the reduction of the pro- 
ducing capacity of spu*its of that distillery 
to T80 bushels mash, producing 3,040 gallons 
of spirits. Now, if it wei-e not for the fact 
that these notices contain a statement as to 
the time on which this reduction should take 
effect, there would not be the slightest diffi- 
culty in this ease. When we look back at 
the commencement of this distillation we find 
that two days must elapse before any spirits 
can be produced. Upon the third day they 
may be produced. And it takes just the 
same length of time, according to the testi- 
mony in the case by the officer and by the 
distiller, to complete the action of spirits pro- 
duced after the distiller had ceased to mash 
any grain, unless he throws that which he 
has on hand away. If that be so, it must 
necessarily take the same length of time 
which it took ori^nally to produce the spir- 
its, to complete the distillation of that which 
is in the process of distillation, and to reduce 
the quantity to that which they desired the 
reduction to be made. And it is very clear 
that this section contemplates that very thing, 
and nothing more. It does not contemplate 
a sudden cessation of this man's business, 
and a loss of whatever he may have on hand. 
If he pays the full producing capacity of this 
distillery imtil the amount which he has on 
hand, and which is in the process of distilla- 
tion is made, the government gets aU that it 
is entitled to— under all possible circum- 
stances. The government fixes this man's 
spirit-producing capacity at 4,500 gallons of 
spirits produced, and the testimony shows in 
this case that for the 4th and 5th days of 
January, he paid taxes upon that amount, 
and the spu'its to this extent were paid for. 
But by a fiction of law it is claimed that 
these notices having stated that these re- 
ductions were to take effect upon the 4fh, 
5th and 6th days of January, that they were 
by law, although not in fact, reduced to that 
quantity. 

Where there are statutes or regulations 
which seem to conflict with each other, we 
must harmonize, if possible, both, so that 
the true spirit and intent of each shaU be 
fully carried out. Now, could there be any 
doubt as to the intent of this statute, "When- 
ever any distiller desures to reduce the pro- 
ducing capacity of his distillery, he shall 
give notice of such intention, in writing, to 
the collector, stating the quantity of splits 
which he desires thereafter to," &c. "There- 
after" is a very comprehensive term. It may 
mean from the very moment of the time 
that you utter the word, in the future, or it 
may mean a day subsequent to that, and to 
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be in operation and effect upon a day subse- 
quent to that day upon which you utter the 
word, "thereafter to manufacture and pro- 
duce every twenty-four houi'S." So, in con- 
formity with this statute, he sends the col- 
lector a notice lil^e this: "I wish after this 
date, or I wish hereafter, to mash but 760 
bushels- of grain, and to produce but 3,040 
gallons." Upon the receipt of tliis notice the 
statute provides: "And thereupon said col- 
lector shall proceed, at the expense of the 
distiller, to reduce and limit the producing 
capacity of the distiller to the quantity 
stated in said notice," etc. The notice does 
not reduce it; the notice limits it in one 
sense, but the notice itself does not reduce 
it. The notice says simply to the officer of 
the government, "I desn-e to reduce the pro- 
ducing capacity of my distillery." Upon re- 
ceipt of this notice "the collector shall pro- 
ceed to reduce." It is the act of the collector 
in reducing it, not the act of the distiller in 
giving notice. It was the act of the collect- 
or that reduced this spii'it-produeing capac- 
ity, -and tbe statute points out definitely bow 
it should be done. Now in this case, where 
the fermentation is fixed at forty-eight hours 
in order to reduce it the officer says: "You 
must seal the first day one of these tubs; 
the second day you must seal another; and 
the third day you must seal the third, which 
completes the reduction." The thing that 
the officer is required to do is to reduce and 
limit the producing capacity of the distil- 
lery to the quantity stated in said notice, 
and the act of reduction is the act of that 
officer. It is bis duty to place "upon a suf- 
ficient nunaber of fermenting tubs closely 
fitted covers, which shall be secm-ely fasten- 
ed by nails, seals and otherwise, in such 
manner as to prevent the use of such tubs 
without removing said covers," etc. On the 
4th he closed one of the tubs, that is the 
first step in reducing it; on the oth he adds 
another tub, that is the second step; and the 
third day he closed the third tub, and that is 
the third and completing step in the reduc- 
tion of the capacity of this distillery. The 
work is completed, is finished, and the ca- 
pacity is reduced. Now, the mere fact that 
the distiller says that this did take effect 
from the 4th, from the 5th, and from the 
6 th, does not make it so, because the phys- 
ical fact shows that it did not take effect 
on those days. The physical facts as shown 
from the testimony of the officer are that 
it took effect on the 6th, when the last tub 
was sealed. Now, if it did not take effect 
in fact until this third tub was sealed, how 
can it be said, according to the spirit of all 
these provisions, that it took effect in law 
upon the days when the notices were given? 
The conclusion to which I have aiTived is 
that the producing capacity of this distillery 
was not in law, reduced until the 6tb day of 
January, that it continued for 4th and 5th 
days of January to be 1,145 bushels, 4,560 
gallons, and this being the amount of grain 



in fact used, there was no use of grain by 
the distiller in excess of the capacity of his 
distillery. The same reasoning and conclu- 
sions apply to the assessments for the 25th 
and 26th of May, 1S76. The assessments 
were therefore illegal. 

Upon the conclusion of the charge, the district 
attorney agreed that the jury shoultl return a 
verdict for the plaintiff in the sum of $2,805.40, 
which wais accordingly done, an exception to the 
charge being taken to enable the district attor- 
ney to carry to the supreme court an error. 
Verdict for plaintiff for ?2,805.40. 

[NOTE. The defendant sued out a writ of 
error, and the supreme court affirmed the judg- 
ment of the circuit court on the authority of 
Weitzel v. Rabe, 103 U. S. 340, in which case, 
heard at the same time, a similar question arose. 
The afiirmation in that case was upon the 
ground that the distiller, having complied with 
the statute allowing reduction of capacity when 
the distillery was in operation, was entitled to 
have the capacity estimated when the reduction 
was going on, in such a way as not to charge 
him with material in mash when the change 
was applied for, as material used in excess of 
capacity. Id.] 



CALEB, The M. M. See Cases Nos. 9,680- 
9,683. 

CALEDONIAN, The. See Cases Nos. 8,063 
and 8,064. 

CALEDONIA SILVER illN. CO. (GOLD 
HILL v.). See Case No. 5,512. 



Case No. 2,307. 

Ex parte CALENDAH. 

[5 Law Hep. 125; 1 N. Y. Leg. Obs. (1843) 200.T 

District Court, D. Connecticut. 

Involustauy Baxkkuptcy — Rights of Credit- 
oiss — Withdrawal of Petitio;?. 

Where an application is made by creditors 
for an involuntary decree, in banlcruptcy, it is 
open to other creditors to come in on the day 
appointed by the court for the hearing, and 
pray for a decree, although the petitioning cred- 
itors may in the meantime have arranged with 
the debtors. 

This was an application by the creditors 
of R. & L. Calendar, for a decree in bank- 
ruptcy. It appeared that subsequent to the 
filing the petition, and prior to the time ap- 
pointed for the hearing, the petitioning cred- 
itors had effected an arrangement with tbeir 
debtors. On the day appointed for the hear- 
ing, application was made by the creditors 
to withdraw their petition. At the same 
time a motion was made by other creditors 
to enter an appearance and proceed witb 
the case. 

JUDSON, District Judge. It will not do- 
for one creditor, or one set of creditors, to 
institute proceedings against a bankrupt, 
and before the day of trial comes on, under 
an order of notice from the com't, to receive 
payment of their own debt, in full or in 
part, and then, by withdrawing their peti- 
tion, prevent the general creditors from pro- 
ceeding witb the case. All persons having 
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an interest as creditors, are by law parties, 
and may come in and have an appearance 
entered, and being parties, they may proceed 
with the cause. The right here claimed, if 
■allowed, would open the door for a fraudu- 
lent combination, which, in all these cases, 
might be practiced, to the great injury of 
the creditors. If, indeed, the bankrupt, hav- 
ing the possession of the property, between 
the filing of the petition and the day of 
hearing, can carve out sufficient to compro- 
mise with the petitioning creditors, and enter 
into an agreement for a withdrawal, he 
may as well carry away the residue, or ap- 
propriate ^it to other purposes than an equal 
division of it among his creditors. This 
course of proceedings would invite fraud, in- 
stead of preventing it A man in failing 
circumstances, procures his friend to peti- 
tion against him, and while the same is pend- 
ing in court, the general creditors are noti- 
fied to appear on the day of hearing; they 
rest quiet under this proceeding, believing it 
to be in good faith, and when the day ar- 
rives, the property may be all paid over to 
this petitioning creditor, or a part of it, and 
the residue is taken out of the jm-isdiction 
of the coui't. The petitioners, under the cir- 
cumstances of this case, cannot be permitted 
to take the case out of court. They may, if 
they please, go out themselves, but they can- 
not take the case with them; when once be- 
gun, it is for the benefit of all, and all or 
any of the creditors may proceed with the 
cause. The motion to withdraw is disallow- 
ed, and the motion of the other a-editors to 
appear is allowed. 



Case Wo. S,308. 

In re OALENDAB. 

[5 Law Rep. 129.] 

District Court, D. Connecticut. May Term, 
1842. 

Bankruptcy — ^Who Bound bt Ixjunction. 
After a petition had been filed for a decree of 
bankruptcy in invitum, the court granted an 
injunction restraining the debtors from the col- 
lection of their debts or disposing of their prop- 
erty. But the court refused to extend the in- 
junction to parties who had not been served 
with notice of the application. See the opinion 
of Story, J., in He Carlton [Case No. 2,fi5]. 

In bankruptcy. The petitioners being credit- 
ors of R. & L. Calendar, presented their pe- 
tition on the 1st day of April, and obtained 
an order of notice that the parties be heard 
on the 2ith day of May, and now, (April 
23,) before the day of hearing for the de- 
cree in bankruptcy, the petitionei'S filed an 
application for a temporary injunction 
against R. & L. Calendar, and others, their 
servants, alleging that the respondents re- 
mained in possession of the goods and chat- 
tels, which, under the bankrupt law, would 
belong to the creditors; that they, were sell- 
ing the same, and were in fact collecting 
the debts of the firm and applying the pro- 
ceeds to their own use, and that the whole 
property, amounting to a large sum, was in 



danger of being squandered and wholly lost 
to the creditors of the bankrupts, praying 
that they be enjoined against disposing of 
any part thereof, &c. 

Ellsworth & Hunderford, for applicants. 
Toucey & Goodman, for respondents. 

JUDSON, District Judge, sustained the 
application and granted the injunction, un- 
der the penalty of fifteen thousand dollars, 
with liberty for the opposite party to move 
to dissolve the injunction at any futm-e time 
when danger of loss might be removed. It 
is apparent in this case, that these respond- 
ents have the possession of the goods; that 
they are collecting the debts, and selling 
and disposing of the property as they deem 
best. That they are bankrupts is undisput- 
ed; as such they have made an assignment 
and stm remain in the occupation as before. 
The order of notice to show cause against a 
decree in bankruptcy, is returnable on the 
24th of May; between the present and that 
time, a large portion of this property may 
be taken out of the general fund and mis- 
applied. In a case of bankruptcy, the great 
object of the law is to secm-e an equal dis- 
tribution of the assets among all the ci'edit- 
ors. The course now pursued by these re- 
spondents is in violation of that law, and 
the question is, can this court, as a court of 
equity, preserve this property from waste, 
during the pendency of the petition, and be- 
fore decree? K this cannot be done, it 
would be competent for every bankrupt, who 
has a petition filed against him, to collect 
his debts, and withdraw his property, so 
that this part of the law would be inopera- 
tive. For the preservation of the rights of 
creditors, this process of injunction may well 
be applied. The facts in this case warrant 
its application here, and the motion is al- 
lowed, enjoining against the collection of 
any of the debts of the firm, or disposing of 
the goods. 

R. & L. Calendar having been served with 
this process, the injunction goes against 
them, but cannot extend to others not 
served with notice of this application. 



CALENDER (CULVER v.). 
2,307.- 



See Case No. 



Case No. 2,309. 

CALHOUN V. MEMPHIS & P. R. CO. 

[2 Flip. 442; 9 Cent. Law J. 66; 8 Reporter, 
395.] ^ 

Circuit "Court, W. D. Tennessee. April 7, 
1879. 

Railkoads—Acceetioss— Mortgages— "What ARE 
Included — The Rule as to After-Acquired 
Lands. 

1. Where a railroad company makes a gener- 
al mortgage of the railroad this does not pass 



* [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 8 Reporter, 
395, contains only a partial report.] 
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after-acquired lands, unless they are used in 
connection witli the actual operations of the 
road as a part thereof. 
[Cited in Moran v. Pittsburgh, 0. & St. L. 
Rv. Co., 32 Fed. 887; New Orleans Pac. 
EV. Co. V. Parker, 143 U. S. 42, 12 Sup. 
Ct. 368.] 
[See note at end of case.] 

2, The doctrine of accretions does not extend 
to such lands. 

3. If the intention is to include in the mort- 
gage lands which the company expects to ac- 
quire, they should be described with reasonable 
certainty. They would not pass under a fnort- 
gage, where the property is described as "the 
railroad then constructed and to be constructed, 
etc., and all other corporate property, real and 
personal of said railroad company, belonging 
or appertaining to the said railroad, whether 
then owned or thereafter to be acquired." 

[Cited in iloran v. Pittsburgh, 0. & St. L. 
Ry. Co., 32 Fed. 887: New Orleans Pac. 
Rv. Co. V. Parker, 143 U. S. 42, 12 Sup. 
Gt. 368.] 

The Paducah & Memphis Railroad Co. 
executed a mortgage, now foreclosed. The 
foreclosure was had in this cause [in wbich 
P. C. Calhoun was complainant], and grew 
out of a mortgage "on all the railroad of said 
company, as well that part then constructed, 
and completed as the part thereof which 
should thereafter be constructed and com 
pleted; and all and singular the right of way 
of said company, and the lands, real estate, 
rails, tracks, bridges, buildings, depots, sta- 
tion houses, shops, warehouses, structures, 
erections, fixtures and appurtenances thereto 
belonging or in any wise appertaining, 
whether then owned and possessed, or there- 
after to be acquired by it; and also all the 
locomotives, engines, tenders, cars, carriagets, 
shop-tools and machinery, and all the fi-an- 
chises, rights and privileges, and all other 
corporate property, real and pei-sonal, of said 
railroad company, belonging or appertaining 
to said railroad, whether theretofore ac- 
quired and then held and owned, or there- 
after to be acquired by said railroad com- 
pany, including all depots, warehouses and 
structm'es, and all lands acquired or design- 
ed for depots, warehouses or structures, at 
either terminus or along the line of said rail- 
road, whether then held and owned or there- 
after to be acquired by said railroad com- 
pany; and aU continuations, branches, tracks 
or extensions of said railroad to such depots, 
warehouses and sti*uctures; and also all the 
right, title and interest which said Paducah 
& Memphis Railroad Company then had or 
might hereafter acquire under and by virtue 
of any lease to it in and to any other rail- 
road branching from or connecting with the 
said railroad of the said railroad company 
hereinbefore described, or in and to any 
other property, real or personal, used or to 
be used by the said railroad company in con- 
nection with its said railroad, or with any 
railroad leased by it as aforesaid; and all 
and singular the tolls, incomes, earnings and 
profits of the said railroad, of said railroad 
company, and of any railroad leased by it 



as aforesaid; and also all the estate, rights, 
title, interest, property, possession, claim and 
demand whatsoever, as well in law and 
equity, of the said raih'oad company, of, in 
and to the same, and every part and pai-cel 
thereof, with the appurtenances, to have and 
to hold," etc. The railroad at a subsequent 
time acquired a tract of forty-fom: acres of 
land from one Kerr, and took his deed there- 
for, which land lay along and adjacent to 
the roadway. The consideration for this con- 
veyance, as appears from the face of the 
deed, (together with two or more acres, be- 
fore granted as right of way) was the loca- 
tion of a station at a place called Kerrville 
by said company. This land, the proof shows, 
was surveyed and laid off into town lots,, 
and as such was offered for sale. Fisher and 
othei-s (who came into court by petition) hav- 
ing obtained judgments against the railroad 
company levied executions- on these town 
lots, and claim that as they are not included 
in the mortgage they should be sold and the 
proceeds be applied to the payment of their 
judgments. 

Metcalf & Walker, for petitioners. 

Gantt & Patterson, for defendants. 

HAMMOND, Disti-iet Judge. It is insisted 
by the petitioners that the land in dispute is 
not within the description of the property 
conveyed, or if it can be so held, then, that 
the mortgage is inoperative because this land 
is not more particularly described, and was 
not then owned or in expectancy. However 
carefully we analyze the words and sen- 
tences used in describing the property con- 
veyed, much may be said on either side, and 
there is no very clear indication either way, 
as to the actual intention of the parties in 
relation to land situated as this is and ac- 
quired as this was. It is not tmusual for 
railroad companies to own lands not at all 
connected with xhe narrow strip occupied hy 
the roadway and its appm-tenances, and not 
unusual to include such lands in the mort- 
gages. Neither can it be denied, that \mder 
a properly constructed instrument, lands of 
that character to be subsequently acquired 
may be included with the other property con- 
veyed. But all mortgages of the kind, which 
have fallen under my observation, make some 
provision for utilizing the outside lands by 
their sale and the application of the proceeds 
to the pui-poses of the trust, generally to the 
construction or betterment of the road itself. 
The entire absence of any such provision in 
this mortgage, more than any other circum- 
stance, inclines me to the belief that as a 
matter of fact, lands such as these were not 
in the contemplation of the parties. Be- 
sides, as to other propei-ty already included, 
there is no ambiguity whatever, and it is. 
only when we are called upon to say whether 
this land was conveyed by the instrument, 
that it becomes perplexing in its uncertainty 
of description; yet, the expression "all other, 
the corporate property, real and personal, of 
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said raili'oacl company, "whether heretofore 
acquh'ed and now held, or owned, or here- 
after to be acquired by the said raih'oad 
company," and, perhaps, other phrases in the 
description are broad enough in terms to coyer 
this land. It is doubtful if the words "be- 
longing or appertaining to the said raih'oad," 
as used in connection with this phrase, were 
intended to limit the general description to 
lands to be used in the railway, and appur- 
tenant, as for depots, warehouses, structures, 
etc., because these had been already abimd- 
antly described with the description of the 
railway itself. The word "railroad," as 
used here, may mean railroad company, as it 
frequently does. Ordinarily, this general de- 
scription would be controlled by the subse- 
quent enumeration contained in the words 
"all depots, warehouses, and structm-es." 
Pullan V. Cincinnati & O. R. .Co. [Case No. 
11,401]; 3 Washb. Real Prop. 400, 431. But 
when this rule of construction is relied on, 
it will be generally found that the particulars 
are introduced with a videlicet, or some such 
manifestation of the intention to restrain the 
general desa'iption. Bouv. Diet, words "vi- 
delicet," "scilicet;" and this ejusdem generis 
rule of construction always yields to the in- 
tention to be gathered from the context and 
general scope of the whole instrument Wil- 
liams V. Williams, 10' Terg. 26; Edmondson 
V. Edmondson, 1 Tenn. Ch. 563. Here the 
particulars are introduced by the word "in- 
cluding," which does not indicate a restrict- 
ive intention, but rather the contrary. 

These particulars having been already more 
particularly described, may have been insert- 
ed out of abimdant caution, and not for the 
purpose of confining the mortgage to the 
railway and its superstructure. The same 
uncertainty prevails if we consider the other 
terms of this description, supposed to include 
this land. But, notwithstanding this, the 
general description is broader than in Dins- 
more V. Racine & M. B. Co., 12 Wis. 649, or 
that in Seymour v. Canandaigua «& N. F. R. 
Co., 25 Barb, 284, and the case falls within 
the principle of these cases, and the case of 
Shamokin Valley R. Co. v. Livermore, 47 
Pa. St 465, aE excluding lands situated like 
this, under mortgages very similar to the 
one under consideration. Walsh v. Barton, 
24 Ohio St 28; Parish v. Wheeler, 22 N. Y. 
494. 

A mortgage by a railroad company does 
not, by implication, cover property not essen- 
tial to its business. 1 Jones, Mortg. 156. In 
this case, while all other property is described 
with marvelous detail, this, if intended to be 
conveyed, is only described by doubtful gen- 
eral terms. It does not seem, from other pro- 
visions and from the whole instrument, to 
have been within the scope of the contract 
the parties were malcing. This point would 
be sufficient to decide the case, but inasmuch 
as it may be doubted, I have considered it on 
the assumption that the intention of the par- 
ties was to convey all lands not immediately 
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connected with the railway, and appurtenant 
to it, then owned and subsequently to be ac- 
quired. 

Railroad mortgages have, on gi'ounus of 
public policy, by a sort of eminent domain, 
somewhat trespassed upon some of the best 
assured doctrines of the common law; but 
the courts have not unconditionally surren- 
dered to them all the principles which gov- 
ern in determining the rights of property as. 
between ordinary individuals. On the doc- 
trine of accretion, it has been held that with- 
out particular mention of the property after- 
wards acquu-ed, a mortgage by a raih'oad 
company will pass, under a general descrip- 
tion, property subsequentiy acquired which 
is essential to its use, and may be fairly 
taken as a part and parcel of the thing 
which we call a railroad. 1 Jones, Mortg. 
§§ 152, 161. But as to its other property, not 
regarded as accretions to the road itself, 
these mortgages are governed by the same 
rules as in other cases. The broad doctrine 
stated in JMitchell v. Winslow [Case No. 
9,673] has come to be taken as quite an ac- 
curate statement of the principle, that after- 
acquired property may be the subject of a 
sale or mortgage; but, in its application, the 
comrts have established that the general 
principle not only has exceptions, but in all 
cases must conform to the rules governing 
all contracts. It is said that in relation to 
the sale of things not yet in existence, or 
not yet belonging to the vendor, the law 
considers them as divided into two classes, 
one of which may be sold, while the other 
can only be the subject of an agreement to- 
sell— of an executory conti-act. Things not 
yet existing, which may be sold, are those 
which are said- to have a potential existence 
—that is, things which are the natui-al prod- 
uct or expected increase of something al- 
ready belonging to the owner. But he can 
only make a valid agreement to seU.— not art 
actual sale— where the subject of the con- 
tract is something to be afterwards acquired. 
Wyatt V. Watkins, 1 Tenn. Leg. Rep. 148, 
150; Benj. Sales, § 78; 2 Story, Bq. Jm-. 1040, 
1231; 1 Jones, Mortg. § 149; Evennan v. 
Robb, 52 Miss. 654; Phelps v. Murray, 2 
Tenn. Ch. 746; Looker v. Peckwell, 38 N. 
J. Law, 253; Morrill v. Noyes, 56 Me. 45Sj 
Philadelphia^ W. & B. R. Co. v. Woelpper, 
64 Pa. St 366; EUett v. Butt [Case No- 
4,384]; BeaU v. White, 94 U. S. 382. 

In tiie application of this principle to rail- 
road mortgages, it will be foimd that the 
courts sometimes refer them to one of these 
classes, and sometimes to the other, as the 
property is regarded as personal or real prop- 
erty. 1 Jones, Mortg. § 154, and cases cited; 
Pennock v. Coe, 23 How. [64 IT. S.] 117; White- 
water Valley Co. v. Vallette, 21 How. [62 
U. S.] 414, 422; Dimham v. Cincinnati, P & 
C. R. Co., 1 Wall. [68 TJ. S.] 254, 267, 268; 
Shaw V. Bill, 95 U. S. 10; Pullan v. Cin- 
cinnati & C. R. Co. [Cases Nos. 11,461 anfl 
11,462]; Phelps v. Murray, 2 Tenn. Ch. 753. 
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It is said in this last case that a contract re- 
lating to realty was always enforceable in 
«>(iuity, and therefore a conveyance of real- 
ty, not the present property of the vendor, 
is good in equity. And all these cases show 
that there never was any difficulty In treat- 
ing a contract to convey real estate to he 
subsequently acquired, as a mortgage of it, 
in all cases where the object was to secure 
a debt. TVe have already seen that after- 
acquh-ed lands, not used in connection with 
the railroad, cannot pass under a general 
mortgage of the road itself, as a part of it, 
on tlae principle of accessions to it; and hence 
at follows that, as to this kind of property, 
the contract must be treated as an agree- 
ment to mortgage; and under the rule that 
a court of equity wiU treat that as done 
which is agreed to be done, it constitutes a 
lien upon the land specifically mentioned. 
It %vas held in Wilson v. Boyce, 92 XJ. S. 
320, that a statute creating a lien upon "the 
road and property of the company" took 
effect to include lands disconnceted with the 
road. It was said that a deed "of all my 
estate," or of "ah my lands wherever situ- 
ated," passed title. 1 Jones, Mortg. § 65; 
Wilmington & W. R. Co. v. Reid, 13 WaU. 
ISO U. S.] 264; [Raleigh & G. R. Co. v. 
Reid, Id.] 269. As to property already ac- 
quired, this description could be made cer- 
tain by exti-aneous evidence, but it would 
be impossible by such a description, in con- 
veying subsequently acquired lands, to des- 
ignate them; and as against creditors the 
description must be reasonably cei-tain, or it 
does not operate as notice. 1 Jones, Mortg. 
5i§ 66, 528, and cases cited; Seymour v. Can- 
andaigua & N. F. R. Co., supra; Dinsmore v. 
Racine & M. R. Co., supra; Shamokin Val- 
ley R. Co. v. Livermore, supra. The princi- 
ple of Wilson v. Boyce cannot be applied to 
lands not already owned at the time the 
deed was made, without wholly breaking 
down the mles of law which require the 
mortgagee to give notice by the mortgage 
of the property claimed under it No case 
that I have found gives any support to the 
doctrine that a grantor may convey by that 
description alone "all the lands he may sub- 
sequently acquire," and thereby pass every 
parcel of land which may afterwards be- 
■come his own. Parties may, as a security 
for their debt, mortgage unsm-veyed lands by 
an agreement to purchase them, when not 
yet acquired, as in Wr-ight v. Shumway [Case 
No. 18,093], and other cases. And no doubt 
a raih'oad company might, by contract, 
agree that the mortgage should cover all 
lands which should be subscribed to it for 
stock, or to be granted to it by the govern- 
ment in aid of its construction, or the like 
description; but every such contract, if not 
designating by metes and bounds the lands 
to be acquired, should indicate with reason- 
able certainty the particular property, so 
that all persons would know what was in- 



tended to be conveyed. And I thinlc, in such 
cases, the power to mortgage would be lim- 
ited to such lands as the company, at the 
date of the instrument, had an expectation 
of obtaining, or to such lands as could be 
designated in the agi-eement itself, as those 
upon which it was to operate. 

The result is that the prayer of the peti- 
tioners must be granted, and their judg- 
ment liens held paramount to the mortgage. 

NOTE [from original report]. In Sutherland 
V. Lake Superior Ship Canal Co. [Case No. 13,- 
b4dj, decided at Detroit, Slarch, 1874, Judge 
Emmons lays down some important rules of 
practice in foreclosure cases, viz.: 

Parties in Equity Necessary. Pnor incum- 
brancers are necessary parties to a bill brought 
by a junior mortgagee against a mortgagor 
his assignee in banliruptcy, if there are real 
doubts as to the amounts due or as to the prop- 
erty which their liens embrace. 

Doubtfn! Interest— Sales in Equity. "\^Tiere 
any doubt exists as to its character and extent, 
a court of equity will not decree the sale of an 
interest capable of being reduced to a ceitainty. 

Foreclosure of Mortgage— Practice. If a sub- 
sequent incumbrancer is already brought before 
the court by a prior one, an original bill, subse- 
quently brought by him to foreclose his mort- 
gage, will not be entertained. In the first suit 
full relief may be had, with or without a cross- 
bill, according to circumstances. 

Independent Suits. Where property is in the 
hands of a receiver, parties having an interest, 
and more especially active parties, will not, 
without leave of the court, be permitted to en- 
force their rights by an ori spinal suit. If the 
relief may be had in the pending litigation, such 
leave will not be granted. 

Mortgage Trustee— Separate Suit by. A sub- 
sequent mortgage trustee appeared and sub- 
mitted to a receiver of the estate, and resigned 
pendente lite. Without leave had his successor 
filed an original bill of foreclasure: Eeld, that 
it was both unwarranted and unnecessary. 

Mortgaged Premises— Sale. Mortgaged prem- 
ises may be sold free from incumbrances by a 
court of equity, remitting the lien holders to *the 
proceeds at the suit of subsequent incumbran- 
cers or other parties having rights in the equity 
of redemption. 

Practice in United States Courts where PolS- 
session of Property is in State Courts— Power of 
Federal Court to Order Institution of Suits. 
The decision in the case of Marshall v. Knox, 
16 Wall. [S3 U. S.] 551, construed. It is held 
that notwithstanding that decision, the circuit 
court has the power to order all matters pend- 
ing therein to be adjudicated by an original 
suit where the property is in poissession of the 
state court by proceedings commenced before 
the bankruptcy; the suit in the circuit court to 
he subsequently brought by an assignee in bank- 
ruptcy. 

Bill by As,signee to Sell Mortgaged Property. 
A bill will be entertained by the circuit court, 
brought by an assignee in bankruptcy, against 
several mortgagees and others who are lien 
holders, for the purpose of ascertaining the 
amounts due, and to sell the property free from 
all liens. 

Cross Bill— Its Office in Chancery Pleadings, 
If matters are germane and are connected with 
the subject of the litiaration, they may be 
brought in by cross-bill. The matter introduced 
may be entirely new. 

Transfer Pendente Lite. It is only in cases 
where the complainant parts with his interest 
and where defendant's rights are transferred 
by death or by operation of law, as by bank- 
ruptcy or the insolvent laws, that a transfer 
pendente lite, need be noticed by litigants in 
courts. 
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Case Wo. 2,310. 

OALHOUN" V. VEOHIO et al. 

[3 Wash. 0. C. 165.] ^ 

Circuit Court, D. Pennsylvania. April Term, 
1812. 

Sales— Caveat Emptor— Warraxtt. 

1. Action to recover the stipulated price of a 
quantity of looking-glass, which the plaintiff ad- 
vertised as white glass of a superior quality, 
and which the defendants purchased, after hav- 
ing particularly examined the same; signing an 
Jigreement stating the purchase, and the price to 
be paid on taking the glass away. On the fol- 
lowing day, one of the defendants returned, re- 
examined the glass, and said it was of inferior 
■quality, and refused to comply with the agree- 
ment of the preceding day. The glass was, in 
fact, of very inferior quality. The court held, 
that the defendant, having examined the glass, 
and given the agreement to purchase' it, he 
could not afterwards claim to be relieved from 
his bargain, by the discovery that the quality 
■of the glass was inferior, and that it was not 
worth the price agreed to be paid for it. 

[See Barnard v. Kellogg, 10 Wall. (77 U. S.) 
383, reversing Case No. 7.661; Anschutz 
V. Miller, 20 Fed. 376; Willings v. Conse- 
qua. Case No. 17,767.] 

2. The statement of the quality of the glass 
in the advertisement, «id not amount to a war- 
ranty; inasmuch, as the defendants did not re- 
ly upon the advertisement, but on their own 
judgment, formed after an examination. 

[3. The refusal of defendants to take the 
glass dispensed with the necessity of a tender.] 

Action on the case, to recover the stipulat- 
ed price agreed to be paid by the defendants 
tJohn & I. Vechio], for six cases of looking- 
glass plates. The first count is indebitatus 
assumpsit, for 9122 dollars, 5 cts., for goods 
sold and delivered. 2. Quantum valebant. 
3. A special count, reciting a colloquium re- 
specting six cases of looking-glass plate, the 
property of the plaintiff, in which the plain- 
tiff agreed to sell, and to deliver the same to 
the defendants, and they agreed to pm'chase 
■and to accept the same, and on delivery 
thereof, to pay to the plaintiff 9122 dollars, 
5 cts.; that the plaintiff was ready, and 
offered to deliver the said glass, but the de- 
fendants refused to accept or pay for the 
same, whereby, &c. Fourth count like the 
third, except as to the breach, which states 
that the plaintiff was ready and willing to 
deliver, but the defendants fraudulently ab- 
sconded and hid themselves, to prevent a 
delivery or offer. Plea, non assumpsit. 

It appeared, by the evidence, that the plain- 
tiff, having received from St. Petersburgh a 
large quantity of looking-glass plates, of vari- 
ous sizes, advertised the same for sale, call- 
ing them white glass of superior quality. 
The defendants being merchants of New- 
York, and largely engaged in selling looning- 
Slasses and other ornamental articles, seeing 
this advertisement, came on to Philadelphia 
to purchase some of the glasses thus adver- 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of ihe 
Supreme Court of the United States, under the 
■supervision of Richard Peters, Jr., Esq.] 



tised. The defendant, John Vechio, request- 
ed some of the boxes to be opened, of which 
he examined a number. He observed that 
the quality was not good; many, or most of 
the plates being sandy. The plaintiff an- 
swered, that he wished he coiild make them 
better,— but that the defendant must judge 
and decide for himself as to the quality, 
and might examine as far as he pleased. 
The defendant proceeded with his examina- 
tion, which he repeated on different days 
afterwards. He inquired what would be the 
amount of six cases which he selected; Nos. 
32, 15, 16, 17, 18, and 19. The plaintiff an- 
swered, 9122 doUars, or thereabouts, after 
calculating the amount from an invoice 
which was shown to the defendant. But 
the real amount was 9121 dollars, 5 cts. 
The defendant then agreed to purchase the 
said six boxes at this latter sum, and signed 
an agreement, dated the 19th of November, 
stating thdt he had pm-ehased the same at 
that price, to be paid for on taking them 
away. The defendant, after this agreement 
was concluded, inquired what was to be done 
in case any of the plates should be broke. 
The plaintiff answered, that he would deduct 
them from the amount. The defendant then 
proceeded to the examination of the different 
boxes, in order to ascertain the breakage. 
One plate was foimd broken in one box, and 
was laid aside. Two boxes were found dam- 
aged, which the plaintiff agi-eed to replace 
by two others, or to deduct them from the 
bill, or to have the damage appraised. The 
defendant went away, and returned the next 
day with a Mr. Natt, to assist him in ex- 
amining the glass; and at length he went 
away, declaring that he would not go on with 
the contract, or take the glass at all. The 
defendant left Philadelphia, and was over- 
taken on the road, served with process in 
this suit, and brought back. He again called 
at the plaintiff's counting-house, and said 
he had concluded to take the glass. He 
again examined the glass for two hom-s, then 
went away, and did not again return. The 
other defendant afterwards came to the 
plaintiff's counting-house, and asked to see 
the glass which his pax'tner had purchased, 
which he examined, and then went away. 
At the time the defendant went with Natt, 
be said, after examining the glass, that it 
was not of good quality, and he would not 
take it The plaintiff's derk asked him if 
he wished to be off his bargain, to which he 
replied no, if they would give him good 
glass. The defendant examined a number 
of witnesses to prove that this glass was of 
very inferior quality for the price. Much 
contradictory evidence was given on this 
point. 

It was contended, by Rawle and Charles 
J. IngersoU, for the defendants, that the con- 
tract of sale was not closed on the 19th of 
November, but remained open until the de- 
fendant should finish- the examination of alj 



CALHOUN OVOOSTER v.) 



[4 Fed. Cas. page 1050}' 



tlie boxes, which he had BOt done on that 
day; since it appears, that it was afterwards 
continued, and a new stipulation made on 
the part of the plaintiff, as to broken and 
damaged glass. Consequently, that indebi- 
tatus assumpsit, would not lie on this execu- 
tory contract; but the plaintiff, if he can 
recover at all, must do so on the special 
counts, which are not proved, inasmuch, as 
no delivery of the glass, or offer to deliver, 
was made. That the quality of the glass 
turning out to be different from that men- 
tioned in the advertisement, the defendants 
were at liberty to rescind the contract of the 
19th, at any time before the glass was taken 
away. 

"WASHINGTON, Circuit Justice, stopped 
Mr. Levy, who was about to argue the cause 
for the plaintiff, observing that this was a 
very plain case. This is a conti-act of sale, 
concluded on the 19th of November; as much 
so, and as binding, as a sale can possibly 
be. The terms of sale were agreed upon, 
committed to writing, and signed by the de- 
fendant, with as much minuteness as was 
necessary. The article sold, was a quantity 
of glass contained in six cases, selected by 
the defendants, and designated by precise 
marks. The price was fixed, as also the time 
of payment. Nothing was left for futm*e 
adjustment. The examination, which after- 
wards took place, by the permission of the 
plaintiff, did not, as was argued, open the 
contract, but it was for the purpose of ascer- 
taining the quantity of broken and otherwise 
damaged glass, the value of which, the 
plaintiff, subsequent to the closing of the 
sale, agi-eed to deduct from the 9121 dollars, 
5 cts., agi-eed by the defendants to be paid, 
by the conti-act of the 19th of November. 
And if any thing were wanting, to render this 
a perfect and complete sale on that day, the 
plaintiff then apprized the defendants that 
the six cases of glass were, from the time the 
agreement was signed, at the risk of the 
defendants, to which they, by then- silence, 
tacitly assented. The subsequent refusal of 
the defendants to take the glass dispensed 
with the necessity of an offer on the part of 
the plaintiff to deliver it, even if that had 
been necessary. The glass was, to all intents 
and pm-poses, the property of the defend- 
ants; and they might have taken it away 
when they pleased, upon paying, or offering 
to pay, the price agreed upon. 

What, then, is to release the defendants 
from their pm-chase? The statement of the 
quality of the glass, in the plaintiff's adver- 
tisement, did not amount to a warranty, in- 
asmuch as the defendants did not rely up- 
on the advertisement, but upon their own 
judgment, to be formed after an examina- 
tion. It is natm-al for the owner of proper- 
ty, and the daily advertisements of real and 
personal property contain the fullest evidence 



of the fact, to give a character to what he 
offers for sale, which, in the judgment of 
other people, it does not deserve. And if 
these statements of the pai-tial owner should 
be converted into warranties, where the pm-- 
chaser has determined to rely on his own 
judgment, there ai-e probably few sales that 
would stand, if the pm-chaser should become- 
dissatisfied with his bargain. 

Has there been any fraud practised by 
the plaintiff in this case? Has he concealed, 
or misrepresented any thing in relation to 
the quality of this glass, which he knew 
to be material and false? For, if this were- 
proved, it would be sufficient to set aside 
the contract. But nothing of this kind is 
even pretended. The plaintiff stated the 
glass to be of superior quality, and possibly, 
he had been so informed by the consignor, 
(for, it is to be remarked, that when the ad- 
vertisement was inserted, the cargo was- 
not landed,) or he may have given it this 
character without authority, in order to en- 
tice pm-chasers to come forward. But, he 
knew, at the same time, that no person 
would be so incautious as to purchase 
without examination. The defendant, in 
particular, was requested to examine, and 
to judge for himself; after he had, on a 
partial view of a few pieces, expressed his 
disapprobation of the quality. The exami- 
nation was then pm-sued, as long as the de- 
fendant thought it necessary; and it was- 
afterwards, that he selected the six boxes, 
and closed the pm-chase of them. If he did 
not choose to open the whole of the boxes, 
it was a matter in which he alone was con- 
cerned; and a difference in the quality of 
the glass not examined, from that which 
was, would not authorize him to rescind the 
bargain. But the fact, from the evidence, 
seems to be, that there was no such differ- 
ence. 

The defence, then, comes to this; that the 
defendant has, upon the whole, made an 
improvident bargain. He has agi-eed to- 
pay more than the article is worth; and if 
it appeai-ed, that he has done so to a much 
gi-eater degree than is proved. It is not 
competent to this, or any other court, to 
annul, or even vai-y, the conti-act, further 
than the parties have agreed. The plaintiff 
is therefore entitled to a verdict, for the 
principal and interest of his account. 

The jury found a verdict for the whole- 
sum claimed; the value of the broken glass 
having been deducted, and the plaintiff 
agi-eeing to deduct from the verdict, the- 
value of the damaged glass. 
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Case 1^0, 2,311. 

In re OALICOTT. 

[1 Am. Law T. Rep. U. S. Cts. 129; 8 Int. 
Rev. Eec. 169.] 

Circuit Court, N. D. New York. Dec, 186S. 

Habeas Corpus— Cosspiuact to Defraud the 
goteksmest. 

[1. An internal revenue collector wlio con- 
spires with others to defraud the United States, 
and, in pursuance of such conspiracy, issues a 
permit for the removal of spirits from a bonded 
warehouse without payment of the tax thereon, 
is within the act of March 2, 1867, § 30 (14 
Stat. 484), providing that if one or more persons 
of those who conspire to defraud the United 
States do any act to effect the object of the 
conspiracy, the parties to the conspiracy shall 
be deemed guil^ of a misdemeanor.] 

[2. It is likewise a misdemeanor, within the 
act, to unlawfully remove spirits from a bonded 
warehouse without payment of the tax, in fur- 
therance of a like conspiracy.] 

[Cited in He Callicot, Case No. 2,323.] 

[Theophilus 0. Callicott, a former collector 
of internal revenue, was convicted of conspir- 
acy to defraud the United States (see U. S. 
V. Callicot, Case No. 14,710), and now peti- 
tions for a writ of habeas corpus to inquire 
into the legality of his imprisonment under 
the sentence imposed on such conviction.] 

Mr. Bartlett, for petitioner. 

Mr. Tracy, Dist. Atty., for the United States. 



NELSON, Circuit Justice. The petitioner 
was convicted in the circuit court of the 
United States for the eastern distiict of New 
York, on the 27th May last [1868], on an 
indictment foimded upon the internal reve- 
nue acts of July 13, 1866 [14 Stat 162], and 
March 2, 1867 [U. S. v. Callicot, Case No. 
14,710.] The indictment contains nine counts. 
The first five are founded on section 30 of 
the act of 1867 [14 Stat 484], and the re- 
mainder on sections 42 and 45 of the act of 
1866. The jury returned a verdict of guilty 
on all the counts. The first three counts 
charge the petitioner, the coUeetor of internal 
revenue, and others, with imlawfuEy consph:- 
ing together to procure, and that they did 
procure, the execution of a certain false and 
fraudulent bond, that is to say, a bond for 
the ti-ansportation of 200 barrels of distUled 
spirits, as req.uired by law, from a bonded 
warehouse, pm'porting to be a valid and suffi- 
cient bond, whereas, in ti'uth, the name of 
the principal was not genuine, and the sure- 
ties were wholly worthless and insufficient, 
as the said petitioner and his associates well 
Imew, and by means of which the said two 
hundred barrels of distilled spirits were 
fraudulentiy removed on the permit of the 
said petitioner, without payment of the tax, 
and in fraud of the government The fourth 
count charged a conspiracy to defraud the 
government by the fraudulent issue of a per- 
mit by the petitioner, as collector, for the 
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removal of the distilled spirits from the- 
bonded warehouse, without the payment of 
the tax, and by means of which the distUled 
spirits were removed and the government de- 
frauded. The fifth, a conspiracy to defraud 
the government by the unlawful removal,, 
without the payment of the duty. The sixth, 
count, that the petitioner and others fraudu- 
lently connived at the execution of a certain 
false and fraudulent bond for the transporta- 
tion of distilled spudts from the bonded ware- 
house, without the payment of a tax, by 
means of which the said distilled spirits 
were afterwards removed without payment. 
The seventh, eighth, and ninth counts, that 
the petitioner and others did unlawfully and 
fraudulentiy remove distilled spirits fi-om a 
bonded warehouse, not allowed by law to be- 
removed and in fraud of the government 

We have said the first five coimts are 
founded on the 30th section of the act of 
1867, which is as follows: "That if two or 
more persons consph'e either to commit any 
offense against the liiws of the United States 
or to defraud the United States in any man- 
ner whatever, and one- or more of said par- 
ties to said conspiracy shall do any act to- 
effect the object thereof, the parties to said 
conspiracy shall be deemed guilty of a mis- 
demeanor," &c. It is quite clear— indeed, we do- 
not understand it to be denied— but that these 
counts are well sustained by the above pro- 
vision. The question raised, and upon whiclt 
the petition for the habeas corpus is founded 
is, that this section has been repealed by a 
subsequent act passed January 11, 1868 [13- 
Stat 34], which is as follows: "That from 
and after the passage of this act no distilled 
spirits shall be withdrawn or removed from 
any warehouse for transportation, redistilla- 
tion, rectification, change of package, exporta- 
tion, or for any other purpose whatever, un- 
til the full tax on such spirits shaU have 
been duly paid to the collector of the proper 
district; and aU acts and parts of acts in- 
consistent with the provisions of this act be- 
and they are hereby repealed." The 40th sec- 
tion of the act of July 13, 18G6, authorized the- 
removal of distilled spirits from a bonded' 
warehouse without- the payment of the tax, 
on the execution of a transportation bond as- 
there prescribed. This provision is eei-tainly 
repealed, and without any saving clause. 
And the real question la the case is, what Qt~ 
feet has the repeal of this clause upon sec- 
tion 30 of the act of 1867, upon which the 
first five counts of the indictment rest? It^ 
is admitted that the petitioner has been tried, 
convicted, and sentenced, since the passage of 
the repealing act; and if that act has the ef- 
fect to repeal section 30, we agree that the 
jurisdiction of the comrt fell with it The 
argument for the petitioner is, that inasmuch: 
as the conspiracy in this section consists in 
the fraudulent procm*ement of a transporta- 
tion bond, required by the 40th section of 
the act of 1866, which provision had been re- 
pealed, consequentiy po law was in existence- 
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at the time of tlie trial regtiiring such, a 
bond, and thus an essential element in the 
conspiracy, constituting th? ofifense, failed, 
and that the bond alleged in the indictment, 
and which was proved on the trial was a 
nullity, and had no legal existence, and is to 
be regarded as not proved on the trial or 
in the case. Assuming this to be the correct 
view, for the present, it wiU still be neces- 
sary to look into the indictment, and section 
50, on which it is founded, in order to ascer- 
tain what remains of the indictment after 
this objection. It will be observed that the 
fourth count charges the conspiracy to de- 
fraud the government to consist in the fraud- 
ulent issue of a permit by Callieott, the col- 
lector, for the removal of distilled spirits 
from the bonded warehouse, without pay- 
ment of the tax, by means of which the 
spirits were removed without the payment; 
and the fifth charges the conspiracy to de- 
fraud the government to consist in the vn- 
lawful removal from the warehouse without 
the payment of the tax. 

Now, the offence, under the 30th section, 
consists, among other things, in two or more 
consph'ing to defraud the government in any 
manner whatever, in a case where one or 
more of the parties to the conspu-acy shall 
do any act to effect the object, that is, 
to effect the fi-aud. It wiU be seen that 
the ofCence as laid in these two coimts, 
(fourth and fifth) is complete, irrespective 
■of any removal bond, which is claimed 
to be repealed and in respect to which 
counts the bond does not constitute an ele- 
ment of the offence, and hence the repeal- 
ing act has no application. The offence in 
both coimts is the conspix-aey to defraud the 
government, and the act done, as laid in one 
of the counts, to effect the object, is the is- 
-suing of the permit, and the removal of the 
spirits without payment of the taxes; and in 
the other, the act done is the fraudulent 
removal alone, without the payment, which 
is sufficient within section 30 to constitute the 
offence. And these counts, within the settled 
practice and rules of pleading in criminal 
cases, are sufficient, even on a motion for 
arrest of judgment, to stistain the conviction 
and sentence, assuming all the other counts 
to be bad; and, if so, this wxit of habeas 
corpus should not be granted. As this view, 
in my judgment disposes of this application, 
we shall not loolc into the question as to 
what effect the repealing act of 186S, as it 
respects the transportation bond, has upon the 
other counts in the indictment, nor have we 
formed any opinion on the subject. 

The objections founded upon the entering 
of the sentence in the first instance, on the 
wrong indictment, but afterward con*ected, 
and other formal mattei's, we think, are all 
untenable. The entries in the record of the 
proceedings were aU in due fonn. Motion 
■denied. 

[NOTE. For denial of a subsequent similar 
application, see In re Callieot, Case No. 2,323.] 
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The CALIFORNIA. 

[1 Sawy. 463.]^ 

District Court, D. Oregon. Jan. 28, 1871. 

Practice in' Admiralty — An'sw-ehs — Exception's 
— Impebtin'ence— Half Pilotage Li ex on Ves- 
sel MAY be EN'FOROED IX ADMIRALTY. 

1. The general answer in admiralty should be 
pertinent and responsive to the narration or al- 
legations in the articles of tlie libel, and if the 
response is not full, explicit and distinol, excep- 
tions for insufficiency lie to compel a sufficient 
answer. 

[Cited in The Glenearne, 7 Fed. G05; The 
Whistler, 13 Fed. 296, 297.] 

2. But if the answer is responsive to the libel, 
no exceptions will lie to it, on the ground that 
it is not a defense to the suit, whether the mat- 
ter is impertinent or not. 

[Cited in The Glenearne, 7 Fed. 605.] 

3. Exceptions in admiralty, nature and of- 
fice of, defined. 

4. It is impertinence to blend matter intended 
as a defensive allegation, with the response or 
answer to an allegation of the libel. 

[Cited in The Whistler, 13 Fed. 296, 297.] 

5. The state statute gives a pilot half pilot- 
age as a compensation for tendering his services 
to pilot a ship out over the Columbia river bar, 
in case the same are refused: Held, that such a 
claim is a claim for pilotage, which, by the gen- 
eral maritime law, is a lien upon the vessel, and 
the same may be enforced by a suit in ad- 
miralty. 

[Cited in Holmes v. O. & 0. Ry. Co., 5 Fed. 
84; The Glenearne, 7 Fed. 606. Followed 
in The Alzena, 14 Fed. 175. Cited in The 
William Law, Id. 795; The Edith Godden, 
25 Fed. 512; The AUianca, 56 Fed. 613.] 

[See Ex parte McNiel, 13 Wall. (SO TJ. S.) 
236, affirming Banta v. McNeil, Case No. 
966; The America, Id. 289.] 

[In admu*alty. Libel by A. D. Wass for 
half pilotage against the steamship Califor- 
nia, the North Pacific Transportation Com- 
pany, claimants.] 

William Strong, for libellant. 
Joseph N. Dolph, for claimant. 

DEADY, Disti'ict Judge. This suit is 
brought by a Columbia river bar pilot, at- 
tached to the steam tug Astoria, to recover 
§55.50 for half pilotage. The libel, which 
was filed September 9, 1870, alleges that on 
August 7, 1870, the libeUant was duly quali- 
fied, according to the laws of Oregon and the 
United States, as a bar pilot at the mouth of 
the Columbia river, and that the steamship 
California was then lying at the port of As- 
toria, bound outward to the foreign port of 
Victoria, without a pilot on board duly li- 
censed under the laws of Oregon, and that li- 
bellant then and there offered his sei'vices to 
the master of said vessel to pilot her out of 
said river and over the bar thereof to the 
sea; and that said vessel then and there 
drew thh'teen feet six inches of water, and 
that said libellant was entitled to demand 
and receive one half the pilotage allowed for 



^ [Reported by L. S. B. Sawyer, Esq., and hero 
reprinted by permission.] 
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taking a vessel across the bar, to wit: $4 
per foot draft for the first twelve feet, and 
§5 per foot for the excess, or the sum of 
§55.50. 

The amended answer of the North Pacific 
Transportation Co., claimants, filed Novem- 
ber 28, 1870, is what may be called a general 
and special one. 2 Conk. Adm. 235. In di- 
rect response to the allegations of the libel 
it sets forth: First. That the respondent has 
no knowledge, etc., as to whe'ther the libel- 
lant was qualified as a pilot as alleged in 
the libel; that it is true that the libellant 
hailed the vessel and offered his services as 
alleged, but that it is not true that libellant 
was the first pilot that offered his services 
"on that occasion," or that there was no 
pilot on boai'd said vessel at the time as in 
the libel alleged, "for the truth and fact was 
and is and respondent doth allege and pro- 
pound that one Hays was the first pilot that 
offered his services to the vessel on said 
August 7, and that said Hays was a duly 
qualified pilot and had a certificate from the 
inspectors of steamboats for the district of 
Oregon, authorizing him to pilot said vessel 
to the open sea; and that said Hiiys, as such 
pilot, had said vessel in charge at the time 
libellant hailed her, and thereafter on said 
day did pilot her across the Columbia river 
bar to the open sea. Second. That it is ti-ue 
said vessel drew thirteen feet six inches of 
water, but it is not true that the libeUant,is 
entitled to demand and receive from said 
vessel or the master or owner thereof half 
pilotage or the sum of $55.50 or any other 
sum. 

In bar of the suit, the special answer al- 
leges that the libellant ought not to have or 
maintain the same, because the claim of the 
libellant for half pilotage is based on the 
provisions of an act of the legislative assem- 
bly of Oregon, of October 17, ISGO, and that 
the right to demand and receive half pilotage 
in the cases therein provided for, is limited 
to the master and consignee of the vessel, 
and the claim therefor is not thereby given 
against the vessel or made a lien thereon. 

On December 3, libellant filed exceptions 
to the answer of the respondent, and on Jan- 
uai*y 3, 1871, the same were argued by coun- 
sel and submitted. The exceptions are four 
in number, and seemed to have been framed 
upon the notion or idea, that if the matters 
contained in an answer in admiralty are in- 
sufficient as a defense to the suit, that ex- 
ceptions for insufficiency will lie. But this 
is a mistake. At common law, in such a 
case, the pai'ty objecting to the insufficiency 
of the pleadings would demur. But in ad- 
miralty, as in equity, the answer of the re- 
spondent is literally his response or answer 
to the narrative or matters alleged in the 
libel or bill, or the interrogations appended 
thereto. If this is not full, explicit and dis- 
tinct as to each separate allegation of the 
libel, it is said to be insufficient— not insuf- 
ficient as a defense to the suit, but as an an- 



swer or response to the charges in the libel— 
and exceptions wiU lie thereto. If the ex- 
ceptions are allowed, the judgment of the- 
court is, that the respondent make a fm-ther 
and better answer, which he may be com- 
pelled to do if he omits or refuses. Adm. 
Rec. 27, 28. If, however, the answer con- 
tains matter not responsive to the allegations- 
or interrogatories of the libel and not con- 
stituting a defense thereto, it is said to be- 
impertinent or irrelevant, and may be ex- 
cepted to on that account. 

The first exception is somewhat peculiar,, 
and it does not appear from the exception 
itself whether it is taken for insufficiency 
or impertinence. It is taken to the answer 
to the first article of the libel which, it is 
alleged, contains "denials" of tlie libelant's 
cause of suit, and also an allegation of new 
matter as a defense thereto, when the same 
should have been stated separately. If the 
premises be correct, I suppose the exception 
is well taken for impertinence, for although 
the new matter be siifficient as a defensive 
allegation or peremptory exception to the 
suit, it is impertinent to blend and confuse 
it with the response to a particular article 
or allegation of the libel. When it becomes 
necessary to insert in the answer some mat- 
ter which cannot be pertinently introduced 
as responsive to any allegation in the libel, 
such matter must b6 separately stated in 
an article framed after the manner of an 
article in a libel. Such an article is sometimes 
called a defensive allegation, and sometimes a 
peremptory or dilatory exception, as the case 
may be, and is analogous to a plea in bar 
or to the jurisdiction at common law. 2 
Conk. Adm. 544; Ben. Adm. 250. Now, I 
do not perceive that any part of the answer- 
embraced in this exception is not responsive 
and pertinent to the narration in the first 
article of the libel. The article states that 
on the voyage in question, that the libellant 
was the first pilot to hail the vessel and 
tender his services, and that at the time the 
vessel had no pilot on board. The answer, 
after contesting negatively that the libellant 
first hailed the vessel and that she was then 
without a pilot, affirms the fact to be that 
Hays, a pilot qualified as therein stated, was 
then on board and in charge, and piloted her 
to sea. Certainly this is responsive to the 
allegation, and answers it according to the 
fact, as the respondent asserts it to be. I 
know of no reason or rule by which a party 
is bound torest his response to an allegation 
with a mere denial, when, as he conceives, 
the conti'ary is also true and material. 

The second exception is taken to the mat- 
ter of the answer, called "new matter" in 
the first exception, but for the reason that 
the same is not sufficient to constitute a de- 
fense to the suit This exception, as well 
as the thu'd and fourth, should have been 
taken, if at aU, for impertinence or irrele- 
vancy instead of insufficiency. As has been 
shown, exceptions for insufficiency are only 
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to be taken when the matter excepted to is 
not a full, explicit and distinct response to 
the allegation or article of the libel which 
it professes to answer. But these excep- 
tions, judging from the argument of counsel, 
appear to have been taken because, as the 
libellant says, the matter excepted to does 
not constitute a defense to the suit; in other 
words, it is impertinent or irrelevant. But, 
as counsel for both parties have argued the 
exceptions as if they had been taken for 
Impertinence, I will consider and dispose of 
the questions arising upon them accordingly; 
with leare to the libellant, upon payment of 
•costs, to file exceptions for impertinence and 
irrelevancy as of the day when these were 
filed. This exception is not well taken upon 
any view of the matter; for if the allegation 
does not constitute a defense to the suit it 
is not impertinent, because in direct response 
to the fii-st article of the libel. 

The third exception is not well taken. The 
portion of the answer covered by it is in 
direct response to the second article of the 
libel. It admits the alleged draft to the 
vessel, but denies that libellant is entitled to 
receive half pilotage, or any sum, from the 
vessel, or master, or owner, as is alleged .in 
the libel. This is too plain to waste words 
"upon. 

The fourth and last exception arises a 
■question which was decided against the re- 
spondent in this court in The George S. 
"Wright [Case No. 5,340]. In view of the ad- 
verse decision, counsel for respondent has 
^sked the court to reconsider the question. 
His argument (which is not without force 
and plausibilily) is, that the claim for half 
pilotage, on accoimt of services tendered and 
refused, is given by the state statute, and 
that as such statute gives no claim or lien 
upon the vessel for such service, but limits 
the remedy of the pilot to the master, or in 
■case of his default to his consignee, the ves- 
sel itself is not liable, and therefore this suit 
cannot be maintained. In support of his ar- 
gument and illustration of the subject, coun- 
sel cited and commented upon The Robert J. 
Mercer [Case No. 11,891]; The Wave [Id. 
17,300]; The Pacific [Id. 10,643]; The Amer- 
ica [Id. 289]. Sections 15 and 27 of the 
state pilot law (Code Or. 842, 843) provides: 
that the master of a vessel may pilot her 
in or out of the river "but he shall, notwith- 
standing, when bound into the river, pay to 
such pilot as shall first offer his services 
outside of the bar, full pilotage, * * * 
and if bound out, one-half pilotage. If the 
master omit or refuse to pay the pilotage 
fees in any instance * * * then his con- 
signee shall become liable for the same." 

In the absence of legislation by congress, 
the state has power to regulate the subject 
of pilotage, and in the exercise of that power 
may prescribe the qualifications of the per- 
sons who may perform that service— what 
compensation they shall receive, and under 
what circumstances an offer to pilot a vessel 



shall be equivalent to performance, and there- 
by give the pilot making such offer a right to 
compensation as pilotage. Cooley v. Board 
of Wardens, 12 How. [53 U. S.] 311. The 
fourteenth admiralty ride authorizes a suit 
to be brought against the vessel for pilotage. 
Claims for pilotage are cases of admiralty 
jurisdiction. Ben, Adm. 289, 391. 

The offer to pilot a vessel under certain 
circumstances is declared l>y the state stat- 
ute, so far as the right to compensation is 
concerned, to be equivalent to performance, 
and the supreme com't in Cooley v. Board of 
Wardens, cited above, has decided such a 
statute to be a reasonable and valid regula- 
tion of the subject of pilotage. This being 
so, then a claim for compensation for services 
tendered and refused is a claim for pilotage, 
and therefore a lien against the vessel which 
may be enforced by a suit in admiralty. 

In Steamship Company v. Joliffe, 2 Wall. 
[69 U. S.] 457, it was held, under simuar 
circumstances, that the law implied a con- 
tract in favor of the pilot to pay half pilot- 
age as a "compensation for the exertion and 
labor made by the pilot, and the expenses 
and i-isk inctu-red by him in placing himself 
in a position to render the service, which, in 
the majority of cases would be required." 
The case of The America, cited above, is the 
latest authority cited on the subject. The 
case arose in the district of Massachusetts— 
th^ right to sue the ship for half pilotage, 
because of services tendered and refused, 
was maintained by the coiurt True, the state 
statute in that case expressly gave a lien 
upon the vessel for the amount, and upon 
that ground it was sought to distinguish me 
case from The Robert J. Mercer, decided 
otherwise in the same court some years be- 
fore, when the statute did not give such 
lien. But it is manifest that Mr. Justice 
Lowell in The America, does not rest the 
right to sue the ship upon the fact that the 
state statute gave the pilot a lien, but also 
and independently of such statute lien, upon 
the general rule of the maritime law, which 
gives the pilot a lien upon the ship for serv- 
ices rendered, either in fact or contemplation 
of law. He says: 

"It has never been decided that, in the 
case of a contract confessedly maritime, and 
which by the general maritime law would 
give rise to a lien, the remedy in admiralty 
would be taken away by the new fact, that 
the duration and extent of the lien may have 
been lawfully regifiated by state legislation. 
Such is the ease. The general maritime law 
recognized in the fourteenth admiralty rule, 
gives pilots a lien upon the ship; the state 
has the right to regulate the subject-matter, 
and declares that a pilotage contract is com- 
plete when a due demand has been made 
and rejected; can there be a doubt that lue 
pilot tiiereupon has a lien upon the ship, 
by the general maritime law, to enforce this 
valid contract? If so, he surely does not 
lose it, because the state tries to help him to 
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it. If lie does, then he must egually lose his 
lien for pilotage actually performed; for 
they stand on the same foundation, and are 
^iven hy the same clause of the statute. 
My opinion, therefore, is, that, as this case 
comes within the fourteenth rule, * * * 
■this court has jm'isdiction to enforce a state 
lien; and if this were not so, that a lien 
is implied or results fi-om a valid contract 
for pilotage, unless, as in the case before Judge 
Sprague (The Robert J. Mercer), the law ex- 
pressly or by implication denies it. Taken 
either way, there is a hen which gives the 
right to proceed here against the vessel." 

But I do not admit the conclusion which 
may be di-awn from a remark in the forego- 
ing quotation, that a state in the exercise 
of its permitted power to regulate the subject 
of pilotage, could deny a pilot a lien upon 
a vessel for his services, contrary to the 
general maritime law, and thus deprive the 
courts of admh-alty of jm'isdiction of suits 
in rem to enforce claims for pilotage. 

Nor, if such power were to be admitted, do 
I construe the statute of Oregon giving half 
pilotage, either from the fact of its silence 
upon the subject of a lien for pilots' services, 
■or because it gives the contingent and cu- 
mulative remedy against the consignee, as im- 
pliedly denying a lien for pilotage. The true 
view of the matter, it seems to me, is, that 
the state law creates the debt, demand or 
claim for half pilotage on accoimt of serv- 
ices tendered the ship and refused, and im- 
plies a contract to pay for the same what- 
ever the statute allows and prescribes; and 
that a valid, legal claim for pilotage being 
thus established, it comes within the rule of 
the maritime law, and becomes a lien upon 
the ship for whidi a suit in admii-alty may 
be maintained. 

[NOTE, On the trial, the libel was dismissed 
(Case No. 2,313), and the decree of dismissal 
was subsequently affirmed by the circuit court in 
an unreported decision.] 
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The OAIilPORNTA. 

[1 Sawy. 596; ' 13 Int Eev. Rec. 166.] 

District Court, D. Oregon. April 17, 1871.= 

SECBETAKr OF PiLOT COMMISSIOSERS — APPOINT- 
MENT— PiLOT License- Signature op Commis- 
sion eks. 

1. Section 2 of the Oregon pilot act, as amend- 
ed in 1868 [Sess. Laws, 28], provides that the 
pilot commissioners "may appoint a secretary" 
and prescribes his duties. Held, that it is the 
absolute duty of the commissioners to appoint 
such secretary; and that parol evidence is not 
admissible to prove the meeting and action of 
such commissioners concerning the licensing of 
a pilot, when the act requires a record of the 
same to be made by the secretary. 
[Cited in Re St. Helen Mill Co., Case No. 12,- 
222,] 

^ [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 

^Affirmed on appeal in the circuit court, May 
20, 1871. [Case not reported.] 
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2. A pilot license signed by all three of the 
commissioners is prima facie evidence of the 
facts stated in it concerning the examination 
and licensing of the pilot to whom it purports to 
be granted; but if only signed by two of such 
commissioners, the case is otherwise, unless it 
also appears from the minutes of the board that 
the matter was acted upon and the Ucense 
granted at a meeting of the commissioners when 
all three were present; or such license con- 
tains a direct recital or averment of such meet- 
ing and action in reference to such license. 

3. The power conferred upon a pilot commis- 
sioner by the act is a personal trust to be exer- 
cised for the public "good, and cannot be dele- 
gated to another; and therefore one of sucb 
commissioners cannot authorize another to sign 
his name to the license, although it has been 
agreed or concluded between such commission- 
ers, that such license may be granted. 

[In admiralty. Libel by A. D. "Wass against 
the steamship California (the North Pacific 
Transportation Company, claimants) for half 
pilotage.] 

William Strong, for Ubellant 
Joseph N. Dolph, for claimant 

DEADY, District Judge. On January 28, 
1871, this cause was before this com-t upon 
exceptions for impertinence to the special 
amended answer of the claimant, when it 
was held [Case No. 2,312] that the claim for 
half pilotage, stated in the libel, although 
given by the state statute, could be enforced 
in admiralty against the vessel. 

On March 21 and 25, the cause was tried 
upon the questions of fact arisuig upon the 
libel and the negative allegations in the gen- 
eral answer thereto. 

SAWYER, Circuit Judge. By a stipula- 
tion of the parties filed March 20, it is ad- 
mitted as follows: 

1. That on August 7, 1870, both the libel- 
lants and Hays, the then master of the steam- 
ship, were duly qualified and licensed under 
the laws of the United States, to pilot the 
steamship California from Astoria over the 
Columbia river bar to the open sea., 

2. That on August 7, 1870, the said steam- 
ship was a sea going vessdL of more than 
twenty-five tons burden and drawing thir- 
teen and a half feet of water, and was then 
lying at the port of Astoria, about to pro- 
ceed over the bar of the Columbia river to 
the open sea on a voyage to the foreign port 
of Yictoria, and that Ubellant then and there 
hailed said steamship and offered to the 
master thereof his services as pilot, to pilot 
said steamship over said bar to the open 
sea, but said master refused to accept said 
services; and that prior to such offer of serv- 
ices no pUot licensed under the laws of 
Oregon, had ofEered his services to pilot said 
steamship on said voyage. 

3. That on August 7, 1870, said Hays was 
not licensed as a pilot upon said bar by the 
pilot commissioners of Oregon; but did, aft- 
er his refusal to accept the services of 11- 
beUant as aforesaid, pilot said steamship 
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over said bai' to the open sea, on t2ie voyage 
aforesaid. 

Among others, the amended answer puts 
in issue the allegation of the lihel that on 
August 7, 1S70, the libellant was duly quali- 
fied and licensed under the laws of Oregon 
to pilot said steamship over said bar. The 
admissions contained in the stipulation es- 
tablish an the allegations of the libel contest- 
ed by the answer except this. To support 
this one, upon the trial, the libellant offered 
to prove by Thomas J. Dryer. 

That about August 1, 1870, he was one of 
the state board of pilot commissioners for 
the Columbia and Wallamet rivers, and that 
about that time, there was a meeting of the 
board at Astoria, at which time witness 
said to the other two commissioners that he 
had crossed the bar with the libellant and 
believed that he was qualified to serve as 
pilot thereon, and that at said meeting it 
was agreed by the commissioners to grant 
libellant a "branch," but that witness being 
anxious to return to his home, at Portland, 
did not remain to sign the branch, but told 
Mr. Taylor, one of the commissioners to 
sign his name to said "branch;" and that 
the steam tug was doing duty on the bar 
before August 7, 1870, and the libeUant was 
acting as master of her. 

He also offered in evidence a paper, enti- 
tled "Certificate of Branch Pilot," addressed 
"To whom it may concern," dated, "August 
t, 1S70," and signed "J. Taylor, William F, 
Kippin and Thomas J. Dryer per J. Tay- 
lor, Commissioners." The body of the cer- 
tificate states that "We Jas. Taylor, Thos. 
J. Dryer and Wm. F, Kippin, having been 
duly elected and commissioned pilot commis- 
sioners on the Columb'a and Wallamet rivers, 
in pursuance of an act of the legislative as- 
sembly of the state of Oregon, approved 
October 17, 1860, entitled 'An act for the 
establishment of a pilotage on the Columbia 
and' Wallamet rivers,' and having duly qual- 
ified in said office, having first examined A. 
D. Wass, attached to the steam tug Astoria 
as employe and master, as to his qualifica- 
tion to act as pilot, and deeming the ap- 
pointment of said A. D. Wass necessary for 
the commercial interests of said Columbia 
river and bar, we do hereby, by these pres- 
ents appoint the said A. D. Wass * * * 
master, to be and act as pilot," etc. In the 
place where stars are inserted, there is in 
the original, as appears to me, the word "as" 
and the word "the" written over it with dif- 
ferent ink, but no question is made about 
the alteration. 

The evidence when offered was objected 
to by counsel for claimant as incompetent 
to prove the fact alleged— that the libellant 
was, at the date mentioned, a duly qualified 
and licensed pilot under the laws of Oregon, 
etc. After argument the evidence was re- 
ceived, subject to the question of its compe- 
tency and legal effect. Thereupon the libel- 
lant rested and the claimant also. 
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Before proceeding to consider the question 
arisuig upon the objections made to this tes- 
timony, it will be necessary to state briefly 
some of the provisions of the state pilot acts, 
regulating pilotage on the Columbia and Wal- 
lamet rivers. Section 1 of the act of October 
17, 1860 (Code Or. 840), declares that there 
shall be a board of pilot commissioners con- 
stituted and appointed as therein provided. 
Section 2 of the same act as amended by sec- 
tion 1 of the act of October 28, 18G8, pro- 
vides: "That the legislative assembly shall 
biennially elect three pilot commissioners, 
who are experienced in nautical affairs, and 
who shall constitute said board; and said 
board may appoint a secretary and fix his 
compensation, whose duty it shall be to keep 
correct minutes of all tlie proceedings of the 
commissioners, in books to be provided by 
them for that pm'pose, -and register the names 
of all pilots with the dates of their license or 
branch, and place of residence; also to keep 
a register of all vessels arriving and depart- 
ing—their class, tonnage, draft of w^ater, and 
amoimt received for pilotage and tonnage." 
Section 2 of the act of October 21, 1864 
[Sess. Laws Or. 55], as amended by the last 
mentioned act, appointed three commission- 
ers, and authorized them to contract for a 
steam tug, to be kept on the Columbia river 
bar, under a subsidy from the state, for the 
term of five years, for the purpose of pilotage 
and towage, and also provided that when this 
contract should be made, and the pilot com- 
missioners aforesaid should examine and li- 
cense the master and other pilots in the em- 
ploy of said tug, and no others, so long as 
the owners thereof should comply with their 
contract. 

The first point in the argument of counsel 
against the admissibility of this evidence is, 
that under section 2 of the act of ISGO, as 
amended by that of 1868, it is the duty of 
the pilot commissioners to appoint a secre- 
tary, who must keep minutes of their pro- 
ceedings, including the application, examina- 
tion, and licensing of pilots. In reply, coun- 
sel for the libellant insists that the words of 
the section "may appoint a secretary," are 
merely permissive and not mandatory, and 
therefore it is optional with the board wheth- 
er they will appoint such secretarj', and have 
such minutes kept or not. 

The question to be determined is, what was 
the real intent of the assembly, taking into 
consideration all the circumstances, in en- 
acting the section in question? Considering 
the propriety and importance, both to the 
public and individuals, of the performance 
of the duties required -of the secretary by 
this section, I have no doubt but that the 
legislatm-e intended to impose upon the com- 
missioners the absolute duty of appointing 
this secretary as the necessaiy and only 
means provided to secure "correct minutes" 
of the proceedings and other important mat- 
ters mentioned therein. The section, in fact 
the whole of the act of 18G8, is awkwardly 
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and clumsily eonsti-ucted and unskilfully 
worded, but tlie intent in this particular ap- 
pears tolerably plain. 

In Supervisors v. U. S., 4 Wall. \71 U. S.l 
435, it was decided that a statute of Illinois, 
which provided, that where the ordinary rev- 
enues of a county were not sufficient to dis- 
charge its indebtedness, the board of super- 
visors, "may, if deemed advisable," levy a 
special tax for that purpose, was not merely 
permissive, but peremptory. In the language 
of the syllabus, the court held: "That where 
power is given by statute to public officers, 
in permissive language— as that they 'may, 
if deemed advisable' do a certain thing— the 
language used will be regarded as peremp- 
tory when the public interest or individual 
rights require that it should be." The case 
at bar is a much plainer one than this, that 
the intent of the legislature in enacting the 
provision was peremptory in fact, although 
expressed in a permissive form. 

There is no evidence before the court as 
to whether any minute of the licensing of 
the libellant was made by the secretary of 
the board or not It being the duty of the 
latter to appoint a secretary, and his to keep 
a minute of such transactions, it is reason- 
able to suppose that if the libellant was ever 
duly licensed, there was a proper entry made 
of this fact as well as of his previous appli- 
cation and examination. This being the case, 
it follows that parol testimony is not admis- 
sible to prove the meeting of the commission- 
ers and examination of the libellant. To ad- 
mit it, would violate the rule requiring the 
production of the "best evidence of which 
the case in its nature is susceptible." i 
Greenl. Ev. § 82; Code Or. p. 319, § 681; Id. 
p. 330, § 733); which, in this case, is the 
minute book of the commissioners or a certi- 
fied copy thereof. 

Rejecting then for this reason, the testi- 
mony of the witness Dryer, as to the alleged 
meeting of the commissioners and the li- 
censing of the libellant, it remains to be con- 
sidered whether the "certificate" or "branch" 
offered in evidence is sufficient upon its face 
to prove that the libellant was duly licensed 
as a pilot under the laws of Oregon as al- 
leged in his libel, when he hailed this steam- 
ship. 

The only evidence in the case which tends 
to show that in pursuance of *the statute 
above cited, a tug had been placed on the bar 
prior to August 1, 1870, is the testimony of 
Dryer, that the steam tug was doing duty 
on the bar before that time, and the libellant 
was acting as master of her. The name of 
the tug is not mentioned, and the evidence is 
very indefinite as to the nature of the em- 
ployment in which that tug was engaged. 
The contract for and acceptance of the tug 
can be shown by better testimony than parol. 
But I suppose, the fact that a tug of which 
libellant was master, was doing duty on the 
bar as a pilot boat at a particular time may 
be shown by paroL As the case stands, the 
4FED.CAS. — 67 



fact itself is probably not very material, and 
it was as I understood, tacitly admitted on 
the argument by counsel for claimant. But 
it cannot be inferred from that fact alone 
that the master of the tug was at the same 
time a licensed bar pilot. Because of his 
position on the tug he would be entitled to 
a license if examined and found qualified by 
the commissionex's, but not otherwise. 

It must appear from the "certificate" or 
"branch" offered in evidence, that the libel- 
lant was qualified to pilot this steamship or 
else he cannot maintain this suit for pilotage. 
The power to examine and license pilots is 
conferred upon the commissioners jointly as 
a board, and not on any less number of them. 
But by force of section 509 (Code Or. 275), 
I am satisfied that a majority of them may 
act in a given case, but only upon the meet- 
ing of all. It reads: "Whenever any au- 
thority is conferred upon three or more per- 
sons, it may be exercised by a majority of 
them upon the meeting of all, unless express- 
ly otherwise provided." 

This certificate contains no direct aver- 
ment that the three commissioners met and 
acted in the ihatter of granting the libellant 
a branch. If it did, it might be sufficient if 
only signed by two of them. What it does 
aver is, that "we," A. B., C. D. and E. F., 
"examined," and do "appoint," etc. Now, 
who "we" are, is only to be ascertained by 
examining the signatures to the instrument. 
"We" is used distributively, and each of the 
persons included in it speaks and signs for 
himself. Although the body of the instru- 
ment may state that "we," A. B., C. D. and 
E. P. did so and so, this is no evidence that 
either of them did anything of the kind, ex- 
cept aa to those whose names appear signed 
to it. True, any two of the commissioners 
might sign a certificate stating directly that 
aU three met and acted in a particular mat- 
ter, and whether this would be sufficient ev- 
idence of the fact or not, it would be at 
least an assertion of the two to that effect 
But in this case the statement— "we," A. B., 
0. D. and E. P.— although joint in form is 
several in effect, and amounts to nothing 
more than a statement by each person who 
signed the instrument that he did or knew 
the matters therein stated. As used, this 
certificate, "we" is equivalent to the "under- 
signed," and includes no one who did not 
sign it. So the matter turns upon the fact 
of whether or not it appears upon the face 
of the certificate, that all three of the com- 
missioners signed it. If it does so appear, 
the necessary implication is, that they all met 
and acted in the matter, at least until the 
contraiy is shown by the minutes or rec- 
ords. 

As has been stated, the certificate appears 
to have been signed by two persons styling 
themselves pilot commissioners, and one of 
these two for a third. The reasonable and 
almost necessary inference from this fact 
is, that the third person, whom these two 
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style a commissioner, was not present, or lie 
would have sipied in person, and not by an 
agent. Even if tlie parol testimony were 
considered, tlie conclusion in this respect 
would be the same. For although Commis- 
sioner Dryer states that he was present 
with the other commissioners when the mat- 
ter of licensing libeUant was considered, or 
more properly speaking talked about— still, 
it directly appears that he was not present 
when the certificate or branch was granted 
—signed and delivered. Until this license, 
branch or waiTant (it is called by all these 
names in the act) was signed and delivered 
by the board, the matter was not determined 
and either of the commissioners might 
change his mind and refuse to grant or al- 
low It. 

Nor could Dryer delegate to any one the 
power to grant or sign this license. The 
power given by the act to these commission- 
ers to examine pilots, and grant or refuse 
them licenses, is an important one. It is a 
public trust committed to them and each of 
them, which cannot be delegated to third 
persons. Sinclair v. Jackson, 8 Cow. 582; 
Story, Ag. § 13; 7 Op. Atty. Gen. 594. "In 
all cases of delegated authority, where per- 
sonal trust or confidence is reposed in the 
agent, and especially where the exercise and 
application of the power is made subject to 
his judgment or discretion, the authority is 
purely personal and cannot be delegated to 
another unless there be a special power of 
substitution. Such is the rule in relation to 
powers created by deed or will; and a for- 
tiori is it so, where the authority is conferred 
by act of the legislature." Lyon v. Jerome, 
26 Wend. 485. 

In the argument for libellant it was sub- 
stantially admitted that a pilot commission- 
er could not delegate his authority to exam- 
ine and license pilots, but it was contended 
that here was no such delegation of author- 
ity by Dryer, but only the writing of his 
name with consent by another, after the 
thing to be done had been agi'eed upon by 
aU. Without admitting that the name of a 
public ofiicer can be signed to an official pa- 
per under any circumstances, by any other 
hand than his own, there is no ground for 
asserting that this transaction amounted to 
nothing more than that. It must be borne 
in mind, that upon the face of the paper and 
fi'om Dryer's testimony as well, it appears 
that he was absent when the certificate was 
granted— signed and delivered. Now this is 
a very different thing from the mere mechan- 
ical act of one person writing another's name 
upon a paper in the immediate presence of 
and by the special direction of the latter. 
From a careful consideration of the prem- 
ises, I conclude: 

1, That the pilot act of 1868 contemplates 
and requires that the proceedings by and be- 
fore the commissioners shall be recorded — 
reduced to writing in a book to be procured 
by them for that purpose— and that this rec- 



ord is the best evidence of such proceedings. 

2. A license signed by all the commission- 
ers is prima facie evidence of the facts stat- 
ed in it concerning the examination, qualifi- 
cation and licensing of the pilot to whom it 
purports to be granted; but when such li- 
cense is only signed by two of such commis- 
sioners, it is not a valid instrument, unless it 
further appears from the minutes of the 
board, that the matter was acted upon and 
the license granted at a meeting of the com- 
missioners when all of them were present, 
or unless such license contains a direct re- 
cital or averment of such meeting and action 
in reference to such license. 

3. That the alleged pilot "certificate," of- 
fered in evidence by the libellant, being sign- 
ed by only two persons, and there being no 
evidence in either the recitals or averments 
contained therem, or from the minutes of the 
commissioners, that it was gi-anted at a 
meeting of the board where all were present, 
is not competent evidence that the libellant 
was a duly qualified pilot under the laws of 
Oregon, on August 7, 1870, as alleged by him 
in his libel. 

A decree will be entered dismissing the li- 
bel, and for the claimant for costs and ex- 
penses. 



Case 'No. 2,314. 

The CALIFORNIA, 

\2 Sawy. 12:^ 5 Am. Law T. Rep. U. S. Cts. 
132.] 

District Court, D. Oregon. April 17, 1871. 
Bill op Ladixg — Effect of Aujiission' iv. 

The admission in a bill of lading, "shipped 
in apparent good order and condition five cases 
of merchandise, value and contents unknown," 
has reference to the external condition of such 
cases; and it excludes the inference that the 
carrier thereby admits anything as to the quan- 
tity or quality of the contents of the cases at 
the time of delivery, beyond what is visible to 
the eye or apparent from handling the same. 

[See note to Case No. 2,286.] 

In admiralty. 

John W. WhaUey and H. T. Bingham, for 
libellants. 
Joseph N. Dolph, for claimant 

DEADY, District Judge. This suit is brought 
by the libellants, Philip and Louis Levin, 
to recover, the sum of $931 damages, for 
the non-deiivery of a case of merchandise. 

The libel alleges that on September 9, 1870, 
the libellants shipped at the port of 
San Francisco, on the steamship California, 
five cases of merchandise in good order and 
condition, to be delivered at the port of 
Portland, in like order and condition, and 
that one of said cases containing one bolt 
of sheeting, three coverlids, kid gloves, 
ladies' hose, neck-ties, velvet ribbon, etc., 
was never delivered. 

The claimant, the North Pacific Transpor- 

* [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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tation Co., by its answer admits tliat the 
case in question was shipped on the Cali- 
fornia "in apparent good order and condi- 
tion, value and contents unknown," and 
avers that it was duly delivered to the li- 
"bellants, in like order and condition. 

On the hearing it appeared that the case 
was delivered by the vessel on the wharf at 
Portland, on September 13, and taken from 
thence in a few hours to the store of the 
libellants, where it was, at the suggestion of 
the drayman, at once opened, and found to 
contain nothing but a bolt of sheeting, some 
■coverlids, ladies' hose, and empty paper box- 
es, whereupon it was immediately returned 
to the vessel. The case was about three feet 
by two in size, and a second-hand one, such 
-as it was usual to pack dry goods in for 
■carriage between San Francisco and Port- 
land. "When delivered to the libellant's 
•drayman, at Portland, externally it was in 
good order and condition, except that in 
handling it the drayman observed that it 
was light and that the contents appeared 
to fall from side to side, as though it was 
not full. The fact that it was light is not 
material, as it was common for like cases, 
■containing light goods, such as bonnets and 
the like, to be carried on the steamers be- 
tween San Francisco and Portland. 

The libellants gave evidence tendihg to 
prove that the articles described in the libel 
were purchased by one of them in San Fran- 
cisco and packed in this case at the store 
of Marcus Levi, and then put upon a truck 
to be hauled to the dock where the California 
was lying, and that the ease was subsequent- 
ly delivered to the vessel, but there was no 
direct evidence that the case was in the 
same condition as to quantity and quality 
of contents when it was delivered to the ves- 
sel, as when it left the store of Levi. At 
the time there was more freight offering 
for this port than the steamer could carry, 
and consequently there was an effort among 
shippers to get their freight upon the dock 
early. On this accotmt it was common for 
Hirays to remain in line outside the dock 
with freight as long as twenty-four hours. 
The vessel was loaded in a day, and sailed 
■on the morning of September 10, and it is 
quite probable from the evidence that the 
<yise left the store of Levi on the 7 or 8, and 
was not delivered upon the dock until the 
morning of the 9. If so, during this time 
it remained upon the truck in charge of the 
drayman. The testimony of this di-ayman 
has not been produced, nor any excuse or 
reason given for not doing so. 

Admitting that the goods were in the case 
when it left Levi's— which is not beyond 
■doubt— and that they were taken out and 
tlie case nailed up again between that place 
and the wharf, at Portland, there is just 
as much reason to believe that the embezzle- 
ment or robbery took place while the case 
was on the truck, and before it was delivered 
to the ship, as afterwards. 



To say the least the evidence leaves it in 
doubt whether the goods were delivered to 
the ship or not The biu-den of proof as to 
the delivery being upon the libellants, they 
cannot recover unless this fact is established 
with reasonable certainty. The fact that 
the best evidence upon this point— the testi- 
mony of the drayman— is not produced, nor 
the omission excused or accoimted for, is a 
circumstance which deepens the doubt about 
the delivery of the goods, and even casts 
suspicion on the good faith of the libellants' 
claim for loss. Under these circumstances 
the proof must be direct and convincing, to 
satisfy the mind that the delivery took place 
as alleged. 

Waiving this point, counsel for libellants 
insist, however, that the admission in the 
bill of lading is sufficient to charge the ship 
with the receipt of the goods. The clause 
relied on is as follows: "Shipped in appar- 
ent good order and condition. * * * Five 
(5) O. Mdse * * * value and contents un- 
known." It being admitted or shown that 
the letters Mdse stand for merchandise, 
counsel contends that this is an admission, 
not only that the case contained merchan- 
dise, but that it was of the quantity and 
qiiality claimed by the libellants. In sup- 
port of this position he cites Price v. Powell, 
3 Comst [3 N. Y.] 325. This authority holds 
that when a bill of lading was given for a 
box of marble tomb-tops "in good order and 
well conditioned," the burden of proof is 
upon the carrier to show that the marble 
was broken before it came to his hands. 
The case is not in point. There was a di- 
rect admission that the specific articles al- 
leged to have been shipped were in the box 
and in good order. 

The rule of law is well established; that 
iiie words in a bill of lading, "in good order 
and well conditioned," have reference to the 
external condition of the package, and do 
not refer to or warrant the internal quality 
or condition thereof; and when the words 
"value and contents unknown" are contained 
therein, they exclude the inference of any 
admission by the carrier as to the quantity 
or quality of the contents of the package 
at the time of delivery, beyond what is vis- 
ible to the eye or apparent from handling 
the same. Bradstreet v. Heran [Case No. 
1,792]; The Columbo [Id. 3,040]; Clark v. 
Barnwell, 12 How. [53 U. S.] 2S3; Abb. 
Shipp. 339. 

The loose condition of the contents of the 
case when taken by the drayman from the 
wharf; and the reasonable inference there- 
from, that it was not then full, is also re- 
lied upon by counsel for libellants as show- 
ing that the case was not delivered in ap- 
parent good order and condition, and that 
therefore the burden of proof is thrown upon 
the claimant to show that the case was not 
full when received, or what has become of 
the missing portion of the contents. At 
first blush there appears to be force in this 
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argument, and in some cases and under 
other circumstances, it would lie probably 
satisfactory. But upon reflection, I am 
pretty well satisfied that the mere fact of 
i-he contents of a dry goods box, represented 
to contain merchandise, being loose or not 
sufficient to fill the box, is not inconsistent 
or at variance with an admission in a bill 
of lading that the box was in apparent good 
order and condition when shipped, especially 
when the bill of lading also contains, as in 
this case, the declaration— value and con- 
tents unknown. 

The proof not being sufficient to establish 
tlie fact that the goods alleged to have been 
lost from the case in question, were ever 
received by the vessel, the libel must be dis- 
missed with costs. 

Decree accordingly. 



Case 'No. S,315. 

In re CAX.IFOKNIA PAC. R. CO. 

[3 Sawy. 240; 11 N. B. E. 193; 2 Cent. Law 
J. 79.] ^ 

District Court, D. California. Dec. 18, 1874. 

BiXKKtJPT Act Applicable to Railboad Com- 

PAXIES. 

1. The question of the constitutionality of the 
provisions of the banlcrupt act which apply to 
persons other than merchants and traders is not 
longer open to discussion. 

2. It has never been decided that a "law on 
the subject of bankruptcy," within the meaning 
of the constitution, must provide for the dis- 
charge of all persons subject to its provisions. 

3. Railroad corporations are comprehended 
within the words "moneyed business or commer- 
cial corporations." 

4. The court has authority to inquire into the 
value of securities held by creditors of the al- 
leged bankrupt, in order to ascertain whether 
the debts due the petitioning creditors are of 
the amount required by the act as amended— 
and that a secured creditor has a provable debt 
within the meaning of the act. 

[Followed in Re Broich, Case No. 1,921. Ap- 
proved in Re Crossette, Id. 3,435. Cited in 
Re Bouton, Id. 1,706.] 

5. The act declares that the word "person" 
shall include corporations, and service is there- 
fore to be made personally on a corporation by 
delivering a copy of the petition and order to 
show cause to its head or principal officers, and 
the "usual place of abode" must be construed to 
mean the principal place of business where 
alone it can be said to reside. 

6. There is no provision of law, authority, or 
precedent, which requires that the authority un- 
der which an agent of the petitioning creditors, 
acts, should be set forth; the amended act pro- 
vides that there need only be five signers, and 
allows both the signing and the verification to 
be done by an agent, when the first five signers, 
or any of them, are absent. 

7. By the sworn statements of the agent, as 
contained in the two petitions, it appears that 
one-third of the creditors have not united in the 
petition for an adjudication. The court is at 
liberty to esamine the petition for an injunction, 
inasmuch as it might have been incorporated in 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 2 Cent. Law J. 
79, contains only a partial report] 



the petition for an adjudication, and come to a 
conclusion on the facts therein stated, even 
though the petition for adjudication contains an 
explicit and positive averment that the debts 
due the petitioners amount to at least one- 
third of all the debts provable against the debt- 
or. 
[Cited in Re SIcKibben, Case No. 8,859.] 

8. A debtor ought not to be compelled to file 
a full list of his creditors, when it appears from 
the sworn statements of the petitioning creditors 
that the requisite amount and number have 
not petitioned. 

9. Petitioning creditors allowed ten days fur- 
ther time, in which to obtain the consent of 
others to join in the petition. 

In banki'uptcy. 

H. H. Haight and George Cadwalader, for 
petitioner. 

S. W. Sanderson, Robert Robinson, Samuel 
M. Wilson, John B. Felton, and McAllisters 
& Bergin, for respondent. 

HOFFMAN, District Judge. A petition 
having been filed praying that the above 
corporation be adjudged a bankrupt, it ap- 
peared specially and imder protest, and 
through its counsel moved that the proceed- 
ing be dismissed on rarious grounds pai'ticu- 
larly set forth in the exceptions on file. The 
cause has been argued at very great length, 
and with a zeal and ingenuity proportioned 
to the magnitude of the interests and the 
importance of the questions involved in its 
determination. 

First. It is objected that the bankrupt 
act is unconstitutional, in so far as it at- 
tempts to subject to its operation any per- 
sons other than "merchants and traders." 
That at the time of the adoption of the con- 
stitution the bankruptcy acts of Great Brit- 
ain only embraced this class of persons, 
and that the grant in the constitution must 
be construed as limiting this power of con- 
gress to those persons only who were con- 
sidered by the framers of the instrument 
capable of becoming or being adjudged 
"bankrupt." But this question is no longer 
open to discussion. Mr. J. Story says 
(Gomm, § 1113): "In the English system 
the bankrupt laws ai-e limited to persons 
who are traders or connected with matters 
of trade or commerce; but this is a mere 
matter of policy and by no means enters 
into the nature of such laws." 

The only case in which the restricted view 
of the constitutional grant was adopted— 
In re Klein [Case No. 7,866],— was over- 
ruled by the circuit com-t, Mr. J. Catron 
presiding. In his opinion, that eminent 
judge observes: "But other and controlling 
considerations enter into the consti-uction of 
the power. It is general and unlimited; it 
gives the um-estricted authority to congress 
over the entire subject, as the parliament of 
Great Britain had it, and as the sovereign 
states of this Union had it when the con- 
stitution was adopted. * * * In consider- 
ing the question before me, I have not pre- 
tended to give a definition, but purposely 



[4 Fed. Cas. page 1061] 



(Case No. 2,315) CALIFOE-NIA 



avoided any attempt to define the mere word 
'baakruptcy.' It is employed in the consti- 
tution in the plmral, and as part of an ex- 
pression— 'the subject of bankruptcies.' The 
ideas attached to the word in this connec- 
tion are numerous and complicated. They 
form a subject of extensive and complicated 
legislation; of this subject congress has 
general jurisdiction, and the true inquiry is, 
to what limits is that jurisdiction restricted? 
I hold it extends to all cases where the law 
causes to be distributed the property of the 
debtor among his creditors. This is its 
least limit. Its greatest is the discharge 
of the ' debtor from his conti-acts, and all 
intermediate legislation affecting substance 
and form, but tending to further the great 
end of the subject— distribution and dis- 
charge—is in the competency and discretion 
of congress. With the policy of a law let- 
ting in all classes, others as well as traders, 
and permitting the bankrupt to come in 
volimtarily and be discharged without the 
consent of his creditors, the courts have no 
concern." [Nelson v. Garland] 1 How. [42 
U. S.] 278. The principles thus clearly emm- 
ciated have, so far as I am aware, been 
uniformly and universally followed by the 
courts, and they have recently been dis- 
tinctly adopted and reaffirmed in cases 
which have arisen \mder the existing bank- 
rupt act In re Silverman [Case No. 12,- 
855], per JMr. J. Deady; In re Reiman [Id. 
11,673], per Mr. J. Blatcbford. The point 
must therefore be regarded as settled. The 
exception is overruled. 

Second. It is objected that the act is un- 
constitutional so far as it applies to corpo- 
rations, inasmuch as it denies to them the 
right to obtain a discharge in any case. It 
is contended that it is of the essence of a 
bankruptcy law to provide a discharge for 
all persons brought within its scope, unless 
that right has been forfeited by the mis- 
conduct of the bankrupt, that congress can- 
not make a law a "bankruptcy law" by 
merely designating it as such, nor, under 
color of passing such a law, assume the pow- 
er to provide for the collection of debts and 
to regulate the relations of debtor and cred- 
itor throughout the United States; and that, 
inasmuch as this act prohibits the discharge 
of corporations in any case, it is not as to 
them a bankrupt law, and is, therefore, 
unconstitutional. The answer to this objec- 
tion is, that it unwarrantably assumes the 
fundamental proposition on which it rests. 
I can nowhere find it decided or maintained 
that a law to be "a law on the subject of 
bankruptcy," within the meaning of the con- 
stitution, must provide for the discharge of 
all persons subject to its provisions. 

The constitutionality of the act of 1841 was 
doubted, and even denied, so far as it sought 
to discharge a debtor and his future acquisi- 
tions from debts [created] ^ before its pas- 

- [Prom 11 N. B. B. 193.] 



sage, without the assent of a majority of his 
creditors; but I am not aware that it was 
contended that it must provide for his dis- 
charge, or else it would cease to be "a law 
on the subject of bankruptcy." By the bank- 
ruptcy law of 1841 [5 Stat. 443], every debtor 
could be discharged without payment in 
whole or in part, and without the assent of 
his creditors. With respect to this featm-e 
of the law, Chancellor Kent observes: "The 
provision in the bankrupt act which render- 
ed it a general insolvent act, and was the 
one almost exclusively in operation, gave oc- 
casion to serious doubts whether it was with- 
in the true construction and purview of the 
constitution, and it was that branch of the 
statute that brought this system, and I think 
justly, into general discredit and condemna- 
tion, and led to the repeal of the law." 2 
Kent, Comm. 391. 

The constitutionality of the law was fully 
upheld (5 Hubb's N. G. R. [5 Hill] 317-327); 
but the question raised was, as we have seen, 
not whether a bankruptcy law must contain 
a provision for the discharge of the debtor, 
but whether it could, constitutionally, con- 
tain such a provision except in respect to 
merchants and traders adjudged to be bank- 
rupts in an involuntary proceeding. 

The bankrupt act [14 Stat. 533], even if all 
provisions for the granting of discharges 
were stricken out, would still retain the most 
important features of a bankiniptcy law, viz.: 
Those which act upon the debtor in invitum. 
Those provisions are founded on what the 
author of the bill declared to be "the first 
principles of all such systems of laws," viz.: 
"That when insolvency beyond all reasona- 
ble chance of recovery occmrs, the adminis- 
tration of the bankrupt's efEects belongs to 
his creditors and not to himself." They are 
also intended for the protection of the cred- 
itor against the fraudulent practices and the 
reckless conduct of his debtors. They are 
designed to prevent preferences on the eve 
of failure— tie secretion or abstraction of the 
property for the benefit of the debtor's 
ftiends or relatives, to provide that there 
shall be no transfers which cannot be in- 
quired into, no settlements by an insolvent 
upon his wife or children which cannot be 
reached and declared void through the courts 
of banki'uptey. 

To effect these objects the act provides that 
when a debtor (who need not necessarily be 
an insolvent) has committed any of the acts 
of banla-uptey defined in the act, he may be 
proceeded against in a summary manner. 
He may be deprived of the possession and 
control of all his property liable for his 
debts, and the title thereto vested in an as- 
signee to be selected by his creditors, such 
title to relate back to the date of the com- 
mencement of the proceedings, and to in- 
clude all property of the debtor, wherever 
situated in any state of the Union. Only na- 
tional legislation could attribute such an op- 
eration to the assignment. It appears to me 
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that these peculiar and characteristic provi- 
sions "would be alone sufficient to impart to 
the law the quality of a "law on the subject 
of bankruptcy," and that it would remain 
such, though discharges should in all cases 
be withheld. 

But, waiving this consideration and as- 
suming for the sake of argument, that a law 
which failed to provide for the discharge of 
debtors, in any case, would not be "a law on 
the subject of bankmptcies," it does not fol- 
low that to be a law of that description it 
must provide for dischai'ges in all cases 
where the right has not been forfeited by 
misconduct. Before the adoption of the re- 
cent amendments the bankrupt was denied 
his discharge except with the assent of a 
majority in number and value of his credit- 
ors, or in cases where his assets w^ere suffi- 
cient to satisfy fifty per cent, of his debts. 
By the amended act of 1874 [18 Stat. 180], 
the assent of one third of his creditors or the 
payment of one third of his debts is stiffi- 
cient. On a second application, a bankrupt 
who has ah-eady obtained a discharge must 
obtain the assent of three fourths in value of 
his creditors, or his assets must be sufficient 
to pay seventy per cent of his debts. 

If congi-ess may constitutionally impose 
these conditions, and its right to do so has 
not been questioned, where are the limits to 
the exercise of its discretion? Why may it 
not require the payment of sixty, eighty or 
one hundred per cent, of the debts as a con- 
dition precedent to a discharge in any case? 
The withholding of the discharge in the cas- 
es I have mentioned cannot be said to be a 
punishment for a fault committed. For he 
who is unable to pay one half or one third of 
his debts may be as blameless as he who is 
able to pay sixty or eighty per cent. It can- 
not always be imputed to him as a fault 
that he has suflCered a total instead of a par- 
tial financial shipwreck. 

If, then, congress may, in its discretion, at- 
tach any conditions it sees fit to the right to 
obtain a dischai'ge, it may attach impracti- 
cable ones, or ones that can rarely be com- 
plied with, or in particular cases it may re- 
fuse the right altogether; for a construction 
of the constitutional grant of power must be 
unsound which concedes to congress the 
right to refuse a discharge, in efCeet, while it 
denies the right to refuse it in terms. 

It is unnecessary to advert to the reasons 
by which congress no doubt was governed in 
discriminating between corporations and nat- 
lU'al persons, in respect to discharges. They 
are obvious, and seem abundantly sufficient 
to justify the provisions of the law. Nor 
need I dwell on the pernicious consequences, 
especially in this state, of a construction of 
the law which would exempt all corpora- 
tions whatever from its operation. But, if 
the considerations I have suggested be not so 
conclusive as I think they are, they derive 
great support, if not from express decisions, 
yet from the tacit recognition of the validity 



of the law by all the courts of banlcruptcy 
before which proceedings by or against cor- 
porations have been taken. The books con- 
tain about forty reports of such cases in the 
distiict and circuit coui'ts, and in the supreme 
court of the United States. In no one has the 
objection I have been considering been no- 
ticed. I do not claim that this general acquies- 
cence in the validity of the law has the author- 
ity of an express judgment on the point; but 
surely such a tacit admission and consent, 
semper ubique et ab omnibus, are entitled to 
great weight in determining a doubtful ques- 
tion of constitutional construction, even con- 
ceding this question to be such. I have con- 
sidered this point at some length, because it 
was argued with great earnestness and zeal 
and with great apparent confidence in its 
soundness. The objection is overruled. 

It is fm'ther objected that railroads are 
not comprehended within the words, "Money- 
ed business or commercial corporations" con- 
tained in the act I do not deem it necessary 
to discuss this queston. as I consider it set- 
tled by authority. In the case of Winter v. 
Iowa, ai. & N. P. R. Co. [Case No. 17,890], 
Mr. J, Dillon, Circuit Judge, observes: "The 
question whether railroad companies are 
within the operation of the act has sevei'al 
times been before the eom'ts and, so far as 
the researches of counsel have extended, 
it has been uniformly decided that they are. 
Alabama & C. R, Co. v. Jones [Id. 12t>], per 
Woods, Circuit J. ; Adams v. Boston, H. & E. 
R. Co. [Id. 47], per Shepley, J. Approved 
and docti'ine reaffirmed by Clifford, J., in 
Sweatt V. Boston, H. & E. B. Co. [Id. 13,G&ti]. 
Concurring in the views expressed in the 
opinions in these cases, it is not necessary 
to enter into an extended discussion of the 
question, or to repeat the arguments by 
which the conclusion reached is sustained." 
This decision is followed in several subse- 
quent cases which it is not necessaiy to 
cite. 

The only adverse authority is a notice of 
an oral decision rendered by Mr. J. Dm'ell, 
late district judge for the district of Louisi- 
ana. The gi'ounds on which this decision is 
based ai'e not stated. I do not consider that 
a single case decided by a district judge is 
sufficient to countervail the authority of so 
many cases decided by circuit judges, and 
in one instance by a justice of the supreme 
court. I shall therefore dismiss the point 
with one further observation. 

It was lu'ged that raih-oad companies are 
the most important corporations in the 
United States. That from various causes the 
earnest attention of the counti'y has been 
drawn to a consideration of their rights, 
duties, liabilities, and their relation to the 
state and national government. It is there- 
fore argued that if congi*ess had intended 
to include them within the provisions of 
the act, they would have been mentioned 
by their popular and characteristic name. 
But I think the fact stated justifies precise- 
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ly the opposite inference. Tliat the ques- 
tion, whether railroads should or should not 
be subjected to the provisions of the act, was 
not overlooked by congress, must be conced- 
ed. That the framers of the act had a cer- 
tain and definite intention with regard to 
them, is clear. If, then, it had been in- 
tended to withdraw them from the opera- 
tion of the act, they would have been ex- 
cepted by name. It is inconceivable that 
congress, with its attention drawn to the 
subject, and alive to its importance, should, 
if it had intended to exempt them, have used 
words which, in their natural and popular, 
as well as their legal sense, as interpreted 
by the courts, necessarily include them. 
The exception is overi-uled. 

It is fm'ther objected that the debts due 
the petitioning creditors being secured debts, 
are not "provable" within the meaning of 
the thirty-ninth section of the act This 
objection is founded on the language of the 
twentieth section. [14 Stat. 526.] That sec- 
tion provides in substance that a creditor 
whose debt is secm-ed by mortgage or other 
lien, on the banlanpt's property, "shall be 
admitted as a creditor only for the balance 
of the debt after deducting the value of such 
property to be ascertained by agreement be- 
tween him and the assignee, or by a sale 
tliereof, to be made in such manner as the 
cornrt may direct; or the creditor may re- 
lease and convey his claim to the assignee 
upon such property, and be admitted to 
prove his whole debt * * * if the 
property be not so sold, or released and de- 
livered up, the creditor shall not be allowed 
to prove any part of his debt." 

It is m'ged that by this section the secured 
creditor is not allowed to prove his debt imtil 
the value of the secm'ity is ascertained, in 
the manner preso-ibed by the act, unless he 
surrenders his security— and that this value 
can only be ascertained ^^fter adjudication 
and the appointment of an assignee; until 
then he has no "provable debt." But, to 
ascertain the true meaning of this section, 
other provisions must be resorted to. Sec- 
tion 22 provides that every creditor desir- 
ing to be admitted to share in the estate of 
the bankrupt, by virtue of a debt owing to 
him fi-om the bankrapt, must "exhibit his de- < 
mand in a deposition setting forth the con- 
sideration thereof, "and whether any and what 
secmities are held therefor." In form 21, 
the mode in which "proof of debt with se- 
curity" shall be made, is specially presaibed 
by the supreme court. By this form the 
creditor is required to set forth "a particular 
description of the debt, and also of the 
property held as security, and the estimated 
value of such property." It is apparent 
from these provisions that the seciu:ed 
creditor not only may, but must prove 
his debt before he can be recognized as a 
creditor, with or without secmrity. 

Upon the proof so made a hearing may be 
had, testimony taken and an adjudication 



made. That adjudication, if in favor of the 
creditor, will establish the fact and amount 
of the bankrupt's indebtedness to him, and 
the further fact that he has a valid lien on 
the property claimed as security. The value 
of that security is to be ascertained subse- 
quently, as provided in section 20. It has 
accordingly been held, where a secm*ed 
creditor applied to the couijt for an order 
for the sale of the security held by him, 
that such order would, be withhdd until he 
had proved his debt under the twenty-sec- 
ond section and established the existence of 
the debt and that the property claimed as 
sectirity was in fact pledged to him. In re 
Bigelow [Case No. 1,396], Construing, then, 
the twentieth and twenty-second sections 
together, the meaning of the former becomes 
clear and unmistakable. 

"As used in that section, the word 'debt' 
means the amount upon which the dividend 
is to be computed, and the phrase 'prove 
his debt' is eqxiivalent to the phrase 'share 
in the distribution of assets.' " Per Mr. J. 
Benedict, Id. This construction of the twen- 
tieth and twenty-second sections of the act 
given by Mr. J. Benedict, in the case above 
cited, and which is the leading case on the 
subject, has been adopted by the com*ts with 
.almost entire unanimity. In re Stansell [Case 
No. 13,293], Emmons, Oh'cuit Judge, says: 
"I concm* fully in the interpretation which 
reads section 22 and forms 21 and 25, as re- 
quu'ing all creditors, secured and unsecm-ed, 
alike to prove their claims, and which con- 
strues the last clause of section 20, prohibit- 
ing the proof of any part of the secured 
claim to mean only that the creditor shall 
not be admitted to share in the assets except 
for the just balance beyond his security." 
And for this the learned judge cites a very 
large number of authorities, and quotes with 
appx'oval the language of DiUon, Circuit 
Judge, to the effect that "the debt of a mort- 
gagee is provable and such proof does not 
waive his lien." 

The only adverse decision which has been 
referred to, is that of Mr. J. Blodgett In re 
Frost [Case No. 5,134]. In that case, the 
learned judge holds that by "debts provable" 
under the act, congress meant debts uncon- 
ditionally provable. For this position he 
cites no authority; nor does he refer to any 
one of the numerous cases I have mentioned 
above. He seems to have been led to the 
conclusion he adopts by the desire to frus- 
trate any collusion between the debtor and 
a sufficient number of his secm-ed creditoi*s, 
to prevent the imsecured ci-editors from ob- 
taining the requisite number and values to 
enable them to file a petition. 

But any debtor who can secure the co-op- 
eration of more than three-fourths in num- 
ber, or two-thirds in value, of his creditors, 
may put it out of the power of the remain- 
der to procure his adjudication. By the pro- 
visions of the act they have an absolute veto 
on the proceeding. The exclusion of the se- 
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cured creditors from the computation, may, 
in some eases, mitigate the evil, if it be one; 
but it will be merely a palliative and not a 
preventive. Nor will the practical operations 
of the rule laid down by the learned judge 
be found entirely satisfactory. 

The enormous proportions which the in- 
debtedness of railroad corporations has as- 
sumed in this country is well known. It ex- 
ists almost universally in the form of bonds 
secured by mortgages on the roads. Where, 
as must often be the case, the indebtedness 
so secured exceeds the value of the road, the 
mortgagees ave. virtually its owners. It may 
be for their interest, and they may imani- 
mously desu'e to allow the companies to con- 
tinue in the possession of the road, and to 
look to an increase of population and the 
development of the country for their ulti- 
mate reimbursement. But if secm-ed debts 
are not "provable" debts, and the bondhold- 
ers are excluded from either side of the 
computation, it will be in the power of one- 
fourth in number and one-third in value of 
the creditors to whom the floating debts of 
the company are due, to put it into bank- 
ruptcy, and this when the total floating debt 
may be insignificant in amount compai'ed 
with the debts due to the bondholders. It 
appears to me that in deciding so vital a 
question, the bondholders should have a voice 
proportioned to their interests. But whatever 
be the force of this suggestion, I think it 
dear from the language of the twenty-second 
section and forms 21 and 25, and from the 
overwhelming weight of authority, that a se- 
cured creditor must be deemed to have a 
"provable" debt within the meaning of the 
thirty-ninth section of the act 

The question then arises: To what amount 
is the secured debt to be deemed provable? 
In replying to this question, one of two alter- 
natives must be adopted. The debt must 
either be reckoned at its fuU amount, irre- 
spective of the value of the security, or else 
at that amount less the value of the security. 
But it is apparent that it would be as unjust 
and as absm-d to allow a creditor, who is 
fully secured, and who may be considered 
as virtually paid, inasmuch as he holds in 
hands the means of payment, to conti-ol a 
proceeding which has for its object the pre- • 
vention of frauds by the bankrupt in respect 
of his other property, and its equal distribu- 
tion amongst his oflier creditors, as it would 
be in the contrary case to deny to the a'ed- 
itor, whose security is little more than nomi- 
nal, and who looks to the general assets for 
the payment of the greater part of his debt, 
any voice in the matter. Reason and justice 
seem to require that the rights of each should 
be proportionate to his interests involved, and 
that the amount at which the debt of eveiy 
secured creditor is to be reckoned should be 
ascertained by first deducting the value of 
tlie security. 

But it is objected that this mode of ascer- 
taining the amount of the debts is impracti- 



cable, for no power is given to the court to 
determine the value of the security for such 
a pm-pose and at this stage of the proceeding. 
I admit that for the purpose of ascertaining 
for what amount the secured creditor shall 
share in the distiibution of general assets, or 
in the language of section 27, for what 
amount his debt shaU be considered "proved 
and allowed," the provisions of the twentieth 
section must be resorted to. But it does not 
follow that for the purpose of ascertaining 
whether creditoi-s to the requisite amount 
have joined in the petition, the com-t may 
not provisionally make the necessary inquiry. 
That the court was not deemed by congress 
incompetent to make it is shown by the pro- 
visions of the forty-third section, in relation 
to "composition with creditoi-s." That sec- 
tion provides that "the value of the debts of 
secured creditors above the amount of such 
security to be determined by the court shall, 
as nearly as the circumstances shall admit, 
be estimated in the same way." 

The powers conferred upon the district 
courts by the bankruptcy act are of the most 
comprehensive character. Section 1 provides 
that "the several district courts of the United 
States be, and they hereby ai*e, constituted 
courts of bankruptcy, and they shall have 
original jurisdiction, in their respective dis- 
ti-icts, in all matters and proceedings in bank- 
ruptcy, and they are hereby authorized to 
hear and adjudicate upon the same accord- 
ing to the provisions of this act. * * * 
And the jurisdiction hereby conferred shall 
extend to aU cases and controversies arising 
between the bankrupt and any creditor or 
creditors who shall claim any debt or de- 
mand under the bankiniptcy— of the assets 
of the bankrupt— to the ascertainment and 
liquidation of the liens and other claims 
thereon, specific to the adjustment of the 
various priorities and conflicting interests of 
all parties, and to the marshaling and dis- 
position of the different funds and assets, 
so as to secure the rights of all parties, and 
the due distribution of the assets among all 
the creditors, and to aU acts, matters and 
things to be done, under and in vu-tue of the 
banki-uptcy, until the final distribution and 
settlement of the estate of the bankrupt, and 
the close of the proceedings in bankruptcy." 
By the second section, jurisdiction, concur- 
rently with the circuit com'ts is given, "of 
all suits at law or in equity, which may or 
shall be brought by the assignee in banki-upt- 
cy against any person claiming an adverse 
interest, or owing any debt to such bankrupt, 
or by such person against such assignee 
touching any property or rights of property 
of said bankrupt transferable to or vested 
in such assignee." 

The jurisdiction thus attx-ibuted to the dis- 
trict eoxu:ts is more varied and extensive 
than that conferred by all other acts of con- 
gress combined. It was evidently the inten- 
tion of congress to establish a complete sys- 
tem of banki-uptcy proceedings, and to con- 
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fer upon the "courts of bankruptcy" consti- 
tuted by the act, plenary jurisdiction over 
the whole subject and extending to "all mat- 
ters, acts, and things to be done under and 
in virtue of the bankmptcy." In the exer- 
■cise of this jurisdiction these courts have the 
authority to do every act necessary and 
proper to carry into effect the policy and pur- 
poses of the law. The strict rules of con- 
struction which are applied in eases wbere 
a special statute gives to a court power to 
do a particular thing, such as to open sti'eets, 
to condemn property, to determine contested 
elections and the like, and which prescribes 
the precise mode in which the power shall 
be executed, have no application to a case 
like the present, where full and complete 
jm-isdiction over an extensive subject is 
given to a court constituted for the pur- 
pose. 

On this point we are not without authori- 
ties to guide us. The district courts have, 
in numerous instances, issued injunctions 
against secured creditors seeking to enforce 
their security by foreclosiu^e in the state 
•courts, or by a sale under a power contained 
in the mortgage, or tsy a trustee appointed 
in a trust deed. See Markson v. Heany [Case 
No. 9,098], and cases cited; Phelps v. Sel- 
iick [Id. 11,079]. And yet no power to issue 
Injunctions in this class of cases is expressly 
conferred by the act. In the case of In re 
Alexander DCd. 161], the point under consid- 
•eration was expressly decided- The question 
was made whether the debt due a secured 
petitioning creditor amounted to §250 in val- 
ue. It was objected that, imtll an assignee 
was appointed, the value of the security 
could not be legally ascertauaed. But the 
<:ourt (per Mr. J. Lowell) held that this was 
too strict and literal a construction of the 
statute, and that it might inquire into the 
value of the security in order to ascertain 
what was the amount of Indebtedness prac- 
tically unsecured. "This," the court observes, 
"will be a question of fact like any other, and 
no more difficult to decide than such as often 
■arise." So where It was claimed that the al- 
leged bankrupt had counterclaims against the 
petitioning creditor which would reduce the 
amount of the debt due below $250, the 
•court proceeded to inquhre into the validity 
and amount of the counterclaims, notwith- 
standing that such an inquiry Involved an 
assessment of unliquidated damages. In re 
•Osage V. & S. K. R. Co. [Id. 10,592]. 

For these reasons, and on these authorities, 
I conclude that the court has authority to 
inquire into and determine what is the value 
of the securities held by the creditors of 
the alleged banla-upt. In order to ascertain 
whether the claims of the petitioning cred- 
itors are of the amount required by the stat- 
ute. 

It is further objected that this court has 
no jurisdiction over the respondents and can 
acquire none, inasmuch as the bankrupt act 
provides no mode of serving the petition and 



order to show cause, upon a corporation. 
This objection admits the Intention of con- 
gi*ess to confer jurisdiction over corporations, 
but it daims that that jurisdiction must fail, 
by reason of the accidental omission to pro- 
vide for its exercise. The objection proceeds 
upon the assumption that the courts of bank- 
ruptcy constituted by the act are special 
com-ts of limited and strictly defined powers, 
and that they can exercise no authority de- 
rived from other acts of congress, and not 
in terms conferred by the bankruptcy act. 
The validity of that assumption I have al- 
ready discussed. The views heretofore sug- 
gested apply with equal force to this ques- 
tion now under consideration. 

It may be stated In addition that the act 
declares that the word "person" shall include 
"corporations," and I see no insuperable diffi- 
cvilty in construing the act to mean, when 
directing service to be made on the debtor 
"personally," or "by leaving the order at his 
last or usual place of abode," that service 
is deemed to be made "personally," on a 
corporation, when it is efifected in the only 
mode In which a sei'vice can be made on 
such artificial persons, viz.: by delivering it 
to its head or principal officers, who are its 
visible representatives; nor do I consider it 
wholly inadmissible to construe the words 
"usual place of abode" to mean, in regard to 
corporations (ut lex magis valeatquam pereat), 
their principal place of business, where alone 
they can be said to abide. But if these inter- 
pretations be rejected as strained and far- 
fetched, then I am clearly of the opinion that 
the court is at liberty to resort to other acts 
of congress, the "judiciary," the "process" 
act, and the late "act for the better adminis- 
tration of justice," for authority to employ 
the means necessai-y to the exercise of the 
jurisdiction so clearly conferred upon it. 

The inference to be drawn from the omis- 
sion by congress to prescribe in the bankrupt 
act the mode In which corporations should 
be served, Is not that it was an accidental 
blunder by which the oreration of the act 
with respect to compulsory proceedings 
against corporations was defeated, but rath- 
er that it indicates that congress intended 
that where the bankmpt act was silent, the 
general laws providing for the practice and 
proceedings In the courts of the United 
States should apply. If the objection urged 
in the present ease be valid, I see not why 
the same objection might not be m-ged in the 
circuit or district coui-ts in all suits by an 
assignee against a corporation indebted to 
the banki'upt. The purpose of the act would 
thus in a great measm-e be defeated. 

I find in no reported case a hint or Intima- 
tion that the bankrupt act is to be construed 
to be a practice act in bankruptcy cases, and 
that only proceedings therein expressly au- 
thorized can be adopted. But there are sev- 
eral cases which can only be supported on a 
contrary supposition. In Re Mendenhall 
[Case No. 9,423] it was held that the district 
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court will order the production of books and 
papers at the summary hearing on the re- 
tm*n day of the order to show cause, and 
that the fifteenth section of the judiciary act 
is applicable to such cases; and if not, the 
general scope of the bankrupt act gives ple- 
nary power. In Re De Forrest [Id. 3,745] it 
Avas held that where the debtor denied the 
alleged acts of bankruptcy and demanded 
trial by jury, the coui-t had the same power 
over verdicts rendered in such cases as 
courts of common law, and may, on proper 
cause shown, set them aside and order a 
new ti-ial. And in Knickerbocker Ins. Co. v. 
Comstock [Id. 7,879] it was decided by the 
supreme court that the rulings of the district 
com-t in trials of this description may be re- 
viewed by the district court on writ of er- 
ror, and that the writ must be sued out ac- 
cording to the provisions of the judiciary 
act, except that it must be applied for within 
ten days. 

It was further held in that case that the 
proceeding by a creditor against an alleged 
banki'upt is essentially a suit at common 
luv, and must be governed by the rules ap- 
plicable t<) such suits. 16 Wall. [83 U. S.] 
25S. If, then, this proceeding be in the na- 
ture of a suit at common law, it falls within 
the language and meaning of the thirty-sec- 
ond general order in banki-uptcy, adopted by 
the supreme court by the authority of the 
act. That order provides that in "the pro- 
ceedings at law instituted for the pm-pose of 
can-ying into effect the provisions of the act, 
or for enforcing the rights and remedies giv- 
en by it, the rules of the circuit court regu- 
lating the practice and procedm-e in cases at 
law shall be followed as nearly as may be." 
It is not denied that the service made on the 
respondent in this case would have been val- 
id and effectual if made in a suit at common 
law in the circuit court. If to those consid- 
erations we add the fact that jm*isdiction 
over corporations has been exercised since 
the passage of the act in almost every dis- 
trict of the United States, without hesitation 
or question as to the power of the court to 
serve them with process, no doubt will, I 
think, remain as to the disposition which 
should be made of the objection. The ex- 
ception is overruled. 

It is further objected, that the authority 
under which the agent of the petitioning 
creditor acts is not set forth in the petition. 
I have found no provision of law, authorily 
or precedent which requires this to be done. 
It is also objected that the petition is not 
signed by the creditors personally. 

With respect to the signing and verification 
of the petition, the act provides that "the 
petition of creditors, under this section, may 
be sufficiently veriJled by the oaths of the 
first five signers thereof, if so many there be, 
and if any of said first five signers shall not 
reside in the district in which such petition 
is to be filed, the same may be signed and 
verified by the oath or oaths of the attorney 



or attorneys, agent or agents of such sign- 
ers." 

The effect of these provisions is two-fold: 
First, to dispense with a verification by any 
greater number than the first five signers; 
second, to allow both the signing and the 
verification to be done by an agent, when the 
fii-st five signers, or any of them, are absent 
But if the personal signatm-es of all the other- 
petitioning creditors are required, this provi- 
sion, evidently intended for the benefit of ab- 
sent creditors, would be, to a great extent, 
defeated. And why should they be com- 
pelled to sign personally, when the first five, 
who alone are required to verify, may both, 
sign and verify by attorney? I think it plain 
that the act intended to allow all the cred- 
itors who might be absent from the district 
to sign by attorney. Under the practice said, 
to prevail generally in the bankruptcy courts, 
the verification may be defective in not alleg- 
ing authority from the creditors to sign and 
verifj' the petition. The verification merely 
avers that F. F. Low is "the duly authorized 
agent and attorney of the petitioners." But 
this defect, if it be one, may be amended. In 
re Simmons [Case No. 12,804]. 

And, finally, it is objected that the petition 
for adjudication, and the petition for an in- 
junction presented and filed simultaneously 
therewith, show that the debts due the peti- 
tioning ci-editors do not amount to one-third 
of all the debts of the respondent provable 
under the act The petition avers that the 
aggregate amount of debts held by the peti- 
tioning ci-editors is $1,500,000, for which they 
hold security to the value of twenty per cent. 
Deducting twenty per cent, from the amount 
of the debt, we have $1,200,000 as the amount 
to be reckoned for the pm-pose of this in- 
quiry. 

The petition also avers that the respondent 
is indebted in the sum of $3,500,000, of which 
the $1,500,000 due to the petitioning creditors 
forms a part. Deducting twenty per cent, 
from this amount we have $2,800,000 aggi-e- 
gate debt provable under the act. It is also- 
averred that the respondent is indebted in 
the sum of $1,600,000 on certain bonds issued 
by it If this sum be added to the $2,800,000 
already ascertained, we have $4,400,000, of 
which the $1,200,000 held by petitionei-s is 
not one-third. It is claimed that the sum of 
$1,600,000 must be left out of the computa- 
tion, inasmuch as the petition avers that it is 
secured, which must be taken to mean fully 
secm-ed. I very much doubt whether such a 
construction of the language is admissible. I 
waive the point, as the defective averment 
may be cm-ed, if the facts warrant it, by 
amendment. At the time of filing and pre- 
senting to the court the petition for adjudi- 
cation, there was also filed and presented a, 
petition for an injunction to restrain the re- 
spondent from carrying into effect an ar- 
rangement for substituting mortgage bonds 
for certain income bonds so-called, heretofore- 
issued by it, to the amount of $1,000,000, up- 
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on -which interest to tJie amount of $50,0Q0 
is now due. These bonds this petition avers 
to be wholly unsecured. Adding this $1,- 
050,000 to $2,800,000 before obtained, we have 
§3,830,000, of which the petitioners' debt is 
not one-third. 

But it is lu'ged that the averment in the 
petition that the debts due the petitioners 
amount to at least one-third of all the debts 
provable against the respondent, is positive 
and explicit, and that tlie court cannot look 
to the petition for an injvmction to ascertain 
the true stite of facts. But in this view I 
cannot acquiesce. The petition for injunc- 
tion was presented to the court, and an or- 
der obtained thereon at the same time with 
the petition for adjudication. It is signed 
and sworn to by the same agent of the cred- 
itors who signed and verified the latter. It 
is not sugjjested that its allegations are un- 
true. The prayer being for an injunction 
against the alleged bankrupt, the contents of 
this petition might have been embodied in 
the petition for adjudication. Irving v. 
Hughes [Case No. 7,076]. I do not think 
that the circumstance that the allegations 
are contained in a separate paper would jus- 
tify the court In closing its eyes to the facts 
set forth in it. 

It is evident from the terms of the thirty- 
ninth section, that congress was solicitous to 
restrict the rights of creditors to put a debtor 
into bankruptcy, rigorously to those eases 
where the requisite proportion in number and 
value united in the petition. Even where the 
debtor admits in writing that the requisite 
amount and number have petitioned, the 
court must still "be satisfied that the admis- 
sion is made In good faith." How can the 
com-t be satisfied that the requisite amount 
and number have petitioned, when by the 
sworn statement of their agent and attorney 
it appears that they have not? In cases 
where the allegation as to the amoimt and 
nmnber of the petitioning creditors is denied 
by the debtor, the com-t is required by the act 
to order him forthwith to file a full list of 
his creditors, with their places of residence 
and the sums due them respectively. But 
sm*ely the debtor ought not to be compelled 
to make such an exposm-e of the state of his 
affah's when it appears from the sworn state- 
ments of the petitioning creditors on file in 
the cause that the requisite amoxmt and 
number have not petitioned. The exception 
Is sustained, but the creditors are entitled to 
ten days' fm'ther time, within which other 
creditors may join. 

This opinion has extended to a far greater 
length than I had purposed, or than was per- 
haps to be desired. The case might have 
been disposed of on the last point alone. 
But the other questions considered were 
elaborately argued by eminent counsel, and 
they are liable to arise in other cases. The 
occasion seemed, therefore, a fit one to con- 
sider and set them at rest so far as the de- 
cision of this court can have that effect. 
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The CAUSTO. 

[2 Ware (Dav. 29) 37; ^ 3 Law Rep. 69; 23 
Am. Jur. 453.] 

District Court, D. Maine. March 30, 1840.' 

Maritime Liens— Supplies fob Foreigs Vessei. 
— Repairs— Maine Statdte— Ship Carpexters 
— Laborers. 

1. By the general maritime law, material-men, 
who perform labor or furnish material for 
building or repairing a vessel, have, in addition 
to the liability of the owner, a lien on the ves- 
sel for their security. But this principle of the 
maritime law has never been adopted by the 
common law. 

[Cited in Cunningham v. Hall, Case No. 3,- 
481; Francis v. The Harrison, Id. 5,038.] 

2. By the maritime law of the United States, 
material-men have a lien on the vessel for sup- 
plies furnished a foreign vessel, but not for 
supplies for a domestic vessel. And, for the pur- 
poses of a lien, every vessel is considered for- 
eign, when in a port of a state to which she 
does not belong. 

[Cited in The Raleigh, Case No. 11,539.] 
[See note to Case No. 2,161.] 

3. The statute of Maine of February 19, 1834, 
c. 626 [104, § 1 (Laws Me. 109)], giving to "all 
ship-carpenters, calkers, blacksmiths, and join- 
ers, and other persons who perform labor, or 
furnish materials for, or on account of any ves- 
sel building or standing on the stocks, by virtue 
of a written or parol agreement," a lien on the 
vessel, does not include the case of ^ a laborer 
hired generally and employed in various work, 
so as to give him a lien on the vessel, for his 
wages, for such part of the time as he may have 
been employed in work for the vessel. 

[Distinguished in the Antarctic, Case No. 479. 
Cited historically in Purinton v. Hull of a 
New Ship, Id. 11,473. Cited in The Young 
Sam, Id. 18,186.] 

[See note at end of case.] 

This was a libel [by Richard Read] against 
the hull of a new brig, built dmring the last 
season by David Spear. It was alleged In 
the libel, that Spear commenced building 
the vessel in April last, and that the hull 
was finished and launched on the 6th of 
February; that the llbellant was employed 
by Spear in building her, and that there 
remains due to him, for his services, the 
balance stated in the schedule annexed to 
the libel, amoimtlng to $116.64, which he 
has demanded and which remains now im- 
paid, for which he claimed a lien on the 
vessel for his seem-ity, and praying that 
the vessel may be decreed subject to the lien 
and sold for the payment of what Is due. 
Speai' was duly served with process, but 
did not appear; but [John] Purinton, In- 
tervening for his own interest, entered an 
appearance and filed a claim as owner, and 
put in an answer, in the nature of a plea 
to the jurisdiction, alleging, that at the time 
when the labor is said to have been per- 

* [Reported by Edward H. Daveis, Esq.] 

* [Affirmed in Read v. Hull of a New Brig, 
Case No. 11,609 ] 
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formed, the vessel was, and ever since has 
been, wholly owned by citizens of this state, 
viz., by said Purinton, the respondent; that 
she is a domestic vessel; and concluding 
with a prayer that the libel may be dis- 
missed. Afterwards, upon a suggestion 
from the court that the objection to the 
Jui'isdiction could not be sustained, he put 
in an answer to the merits, alleging that 
the vessel was built by Spear for him, de- 
nying all knowledge of the libellant's having 
been employed, or having rendered any 
service, in building the vessel, and putting 
him to the proof of his claim. Evidence 
of the declaration of Spear was offered by 
the libellant, tending to prove that, by the 
terms of the conti*act, he was specially en- 
gaged for work upon this vessel; but the 
evidence was ruled to he inadmissible. 

Mr. Fox, for libellant. 

O. S. Davies, for respondent. 

WARE, District Judge. The plea to the 
jxu-isdiction has been very properly aban- 
doned at the argument. The objection was 
presented in precisely the same form In the 
case of Peyroux v. Howard, 7 Pet. [32 U. S.] 
324; that is, that all the parties were citi- 
zens of the same state, and overruled in 
both the district and supreme com-t. The 
same question was also raised and decided 
in the same way in the case of Davis v. 
New Brig [Case No. 3,643]. In cases of 
admiralty and maritime jurisdiction, the 
competency of the comrt doea not depend 
on the citizenship of the parties. The ju- 
risdiction is founded on the subject-matter, 
and attaches, whoever may be the parties, 
and wherever they may reside. And, that 
contracts of material-men, for materials 
found and labor performed in building and 
repairing vessels, are matters of admiralty 
and maritime jm-isdiction, has been too often 
decided to admit of conti'oversy at this day. 
Over these contracts the admiralty exercises 
a general jurisdiction. It wiU, in all cases 
give a remedy in personam; and whenever 
the law gives a lien or privilege against the 
vessel, it will enforce it by process in rem. 
The General Smith, 4 Wheat. [17 U. S.] 438; 
The Aurora, 1 Wheat. [14 U. S.] 105; The 
Jerusalem [Case No. 7,294]; The Robert FiU- 
ton [Id. 11,890]; The St Jago de Cuba, 9 
Wheat. [22 U. S.] 409; Gardner v. The New 
Jersey [Case No. 5,233]; North v. The Eagle 
[Id. 10,309]. In every proceeding in rem, 
therefore, founded on such contracts, the 
question is not, whether the court can take 
cognizance of the subject-matter, but simply 
whether, in the particular case, the creditor 
has a right to look to the vessel itself for 
his seciurity, or is confined to his personal 
remedy against the debtor. 

By the general maritime law, material- 
men, under which term, in the language of 
the admiralty, are included all persons who 
supply materials or labor in building or re- 



pairing vessels, or furnish supplies which are 
necessary for their employment, as provi- 
sions for the crew, have, in addition to the 
personal liability of the debtor, a lien on 
the vessel for their security. Ordinance de 
la Marine, liv. 1, tit. 14, art 16; 1 Valin, 
Gomm. 363; Consulat. de la Mer. cc. 32-34 
(Boucher's Translation); Oleirac, Jurisdiction 
de la Marine, p. 351, art 18, Nos. 4, 5. It 
is commonly said that this principle was bor- 
rowed by the maritime, from the civil law. 
Abb. Shipp. pp. 108, 109. But it seems 
more probable that it originated in ihe 
mai'itime usag^ of the Middle Ages, where 
we find the origin of all the genei'al princi- 
ples of the law of the sea. The Roman 
law did, it is true, allow to those who loaned 
money for the building, repairing, or the sup- 
plying of vessels, a privilege against the 
vessel. Dig. 20, 4, 5, 6; Dig. 42, 5, 26, 54. 
But in that law a privilege did not amount 
to an hypothecation. Peckius, ad Rem 
Naut., Note of Vinnius, b, p. 233; Voet, 
ad Pand. 20, 2, 29, and 20, 4, 19; Vinnius, 
Select Juris. Quaest. lib, 2, c. 4; Heinn. 
ad Pand. par. 6, § 263. The fli'st only 
gave a jus praelationis, a right of prior pay- 
ment out of the thing, before it could be 
taken by xmprivileged creditors. It was 
like the priority laws of the United States, 
and did not attach as a lien on the thing. 
And the privilege of material-men, for sup- 
plies furnished for a vessel, was also post- 
poned to that of the fisc. But hypothecation 
gives a jus in re, a species of propri- 
etary interest in the thing itself. And in 
the maritime law every privilege imports 
a tacit hypothecation. Emerigon, Contrats 
a la Grosse, c. 12, §§ 1, 2. If, therefore, it 
was adopted from the Roman law, it was 
adopted, with an important modification, giv- 
ing to the privileged the rights of an hy- 
pothecary creditor, and raising the privileg*? 
to an hypothecation. 

But this principle of the maritime law is 
not acknowledged by the common law, and 
has never been received by the commercial 
jurisprudence of England. Abb. Shipp. 109. 
It has, however, been partially adopted in 
the maritime law of the United States. Our 
law allows the lien when the supplies are 
furnished, to a foreign vessel; and, for the 
purposes of the lien, a vessel is considered 
as a foreign vessel, when she is in a port 
out of the state to which she belongs or 
where her owners reside. But when sup- 
plies are furnished to a vessel, in the state 
where she belongs and is owned, no lien is 
created by the maritime law of the United 
States. If, however, it is allowed by the 
local laws of the state, it may be enforced by 
process in rem in the admiralty. 

In the present case, the labor was per- 
formed on a new vessel, owned in the place 
where she was built, and, being a domestic 
vessel, whether the creditor has a lien upon 
her for the value of his services, depends 
entirely on the law of the state. The lien 
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is claimed under an act of the legislature of 
Maine, of Feb. 19, 1834, c. 626, § 1. Tliis act 
provides, "That from and after tlie passing 
of this act, all ship-carpenters, calkers, olaclc- 
smiths, and joiners, or other persons, "who 
shall pei-form labor or furnish materials for 
and on account of any vessel building or 
standing on the stocks, by virtue of any writ- 
ten or parol agreement, shall have a lien on 
such vessel for his or their wages, until four 
days after said vessel is launched, and may 
secure the same by an attachment on said 
vessel; which attadiment shall have preced- 
ence of all other attachments where no such 
lien exists." That labor was actually per- 
formed by Read in the building of the vessel, 
has been sufficiently proved, and is not now 
denied. The question which has been dis- 
cussed at the bar is, whether it was per- 
formed under such circumstances as entitle 
him to the benefit of the law. For it is not 
sufficient that materials be furnished, or labor 
and service rendered, in the consti'uction of 
a vessel. This must be done by virtue of 
an agreement; and what sort of an agree- 
ment will bring a party within the privilege 
of the act, is the precise question which is 
involved, and has been learnedly argued, in 
this case. 

There was no written contract between the 
parties, and there is no direct proof of the 
terms of agi-eement by which Head was en- 
gaged. They are left, by the testimony, to 
be inferred from the circumstances under 
which the engagement was made, and the 
manner in which the contract, whatever it 
might be, was executed- It appears that, 
about the 16th or 17th of April, Read came 
to the house of Capt. Spear, the builder, a 
stranger, and by birth a foreigner, in a state 
of great destitution, and wished for employ- 
ment. Spear took him into his house, fur- 
nished him with some clothing, and employed 
him a few days for his board. He then left 
and went to Portland to seek business, but 
not being successful in obtaining it, he re- 
tm-ned, and was again employed by Spear, 
and continued in his service until November, 
when he was finally discharged. For the 
first month he was employed exclusively in 
gardening, planting, laying stone wall, and 
other labor on the farm. About the begin- 
ning of June he went into the smithery, and 
was engaged part of the time at his trade 
as a blacksmith, in doing the iron work for 
the vessel. Butman, one of the witnesses, 
who was also employed as a blacksmith for 
two months and eight days from the 19th 
of May, says that during that time he con- 
stantly worked with -Read, and that about 
half the time they worked in the shop, and 
about half the time on the farm, on the high- 
ways, in the woods getting timber, and vari- 
ous work. After that period and until Read 
was finally discharged, his employment was 
not wholly, but more exclusively, upon the 
vessel, either in the shop preparing the iron 
work, or in the yard boring on the ship. 



"While" in the smithery, however, he was n6t 
wholly occupied in work for the vessel, but 
occasionally did other jobs which were 
brought by the neighbors to the shop, but 
all on Spear's account. The proportion of the 
time employed upon the vessel is not clearly 
proved, but is estimated by some of the wit- 
nesses as about three-fom'ths of the whole- 
period from the commencement to the close 
of his employment 

It has been already observed, that the stat- 
ute does not create a lien for labor and ma- 
terials, upon the simple and naked fact that 
they have been actually employed in the 
building of the vessel; the lien arises only 
when the materials and labor ai'e furnished 
by virtue of a previous agreement The ar- 
gument of the libellant's counsel is, that the 
performance of the labor, or the supply of 
the materials, having been proved, and the 
actual appropriation of them to the finishing 
of the vessel, it is unnecessary to proceed 
finrther and show the agi*eement in pui-su- 
ance of which it was done; but tne fact 
that it was done in the execution of a previ- 
ous contract, results as a presumption of law. 
To a certain extent this is undoubtedly true. 
If labor has been performed for another 
with his knowledge and under his direction, 
or goods have been furnished, received, and 
consumed by him, the law will certainly im- 
ply fi'om these facts an agreement. But 
what agreement will be presumed? "Why,, 
on the part of the person who receives the- 
benefit, that he agreed to pay what they 
were reasonably worth, and, ordinarily, noth- 
ing more. Suppose a man who is by trade 
and occupation a ship-builder, hires a laborer 
to work for him a year, but the particular 
terms of the agreement, except its diuration, 
are not susceptible of proof. The law will 
imply nothing more than that he should per- 
form such services as are usually required 
of hh-ed laborers, and, after the contract is 
executed, that the hirer shall pay him a 
reasonable compensation for such services. 
Again, suppose such a ship-builder to pur- 
chase a quantity of lumber suitable for ship- 
building; If the particular terms and condi- 
tions of the contract do not appear, the law 
will imply nothing more on the part of the 
purchaser, ordinarily, than a promise to pay 
what it is worth. A contract or agreement 
requires, as essential to its existence, the-, 
assent of two or more minds; "duorum vel 
plurium in idem placitum consensus." Dig. 2,. 
14, 1, 51. If particular pacts or conditions 
are annexed to the contract, qualifying its 
genei-al nature, or varying and modifying its 
general obligations, there must be the same 
assent of the parties to these conditions to- 
give them validity, as to the substance of 
the contract. It must be a consent in idem' 
placitum. If the parties have not taken care- 
to express these accessox-y conditions in the- 
terms of the eontx-act or what jiu-idically 
amounts to the same thing, if they cannot 
be proved, the law win not presume the as- 
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sent of the parties to them, unless, from the 
ch'cumstances of the case, oi* the ordinary 
course of dealing, these are plainly to be 
inferred. 

Let us now apply these general and famil- 
iar principles of law to the evidence in this 
case. The fact that the libellant labored 
for Spear, and under his direction, from 
April to November, and that he was part 
of the time employed upon the vessel, is 
admitted. That the labor was performed by 
virtue of an agreement, will be infen-ed as 
a presumption of law. But the law will 
infer, from the general fact, nothing moi-e 
than a general contract for labor; and what 
is there in the present case that wiU author- 
ize the presumption of anything bej'ond this? 
Nothing, except what results from the man- 
ner in which he was actually employed, and 
the fact that he was a blaclismith by trade. 
As to the kind of labor in which he was 
emploj'^ed, it appears that for the first month 
he was exclusively occupied in various woris 
■on the farm; for the two following months, 
about one-half of the time on the farm, and 
one-half in the blacksmith's shop; and dur- 
ing the residue of the term of his service, 
principally in the shop at his ti'ade, in doing 
the iron work for the vessel, or in the yard 
w^orking on the ship; but part of it, also, 
on the farm. Taking, then, the whole 
course of his employment, the result will 
be against this presumption of a special con- 
ti'act with him as a mechanic, for labor on 
the vessel. Whatever presumption might 
arise from the fact that he was by trade 
a blacksmith, is overcome by the various 
kinds of labor in which he was actually em- 
ployed without any objection on his part. 
Tlie inference certainly is, that he was hired 
rather as a Jack-at-all-trades, than as a mas- 
ter of one. And this receives confirmation, 
partially at least, by all the evidence which 
has been offered touching the rate of wages 
for which he was engaged. It appears from 
his own declaration, that Spear would con- 
sent to give him but fotu'teen dollars a 
month, though he said he ought to have six- 
teen. But all the proof is, that the rate 
of wages for a blacksmith at this time, was 
not less than a dollar a day, about double 
the rate at which he was to be paid. It ap 
pears to me that the fair conclusion to be 
drawn from all the facts is, that this was 
a general agreement for service as a hired 
laborer, and not a special contract for any 
specific kind of labor. 

Does a person, hired as a laborer generally, 
and employed under that general contract 
part of the time in work upon the vessel, 
come within the fair intent and meaning 
of the legislatm*e, so as to be entitled to 
a, lien on the vessel for his wages, during 
that part of the time that he is so employed? 
The language of the law is, that any per- 
sons of the description named in the act, 
who shall perform labor and furnish mate- 
rials for or on account of any vessel, by vir- 



tue of a written or parol agi*eement, etc. 
The labor must be performed, or the mate- 
rials furnished, in pursuance of an agree- 
ment, and it must be an agreement to do 
this for, or on account of, the vessel to which 
the lien attaches. The intention of the law 
is, to give to that class of persons called, 
in the language of the admiralty, material- 
men, a privilege against the vessel for their 
security, not universally and in all cases 
where their labor or the materials furnished 
by them have been applied to the building ' 
of a vessel, but where this has been done 
under a contract for, or on account of, the 
vessel to the use of which they have been 
appropriated. The contract must therefore 
have itself a reference, tacit or express, to 
tlie vessel against which the privilege is 
claimed. It is not intended to be said that, 
in all cases, a mechanic who is employed 
in building a vessel, or a material-man who 
sells lumber which is used in the consti'uc- 
tion of it, must, in order to maintain their 
lien, prove that the vessel was expressly 
named in tlie contract. In ordinary cases, 
or certainly in very many cases, this will 
be presumed. And these conti*acts being 
made while the vess'el is in the process of 
building, and the labor or materials ap- 
propriated to her consti'uction, it would re- 
quire some countervailing circumstances to 
overcome the natm*al presumption that the 
contracts were made with a view to the par- 
ticular vessel. I fully agree with the libel- 
lant's counsel, that the lien being one bene- 
ficial to the general interests of commerce, 
and having its foundation in natural equity, 
the law ought to receive a liberal construc- 
tion, to carry into fvll effect the beneficent 
intentions of the legislatui-e. It belongs to 
that class of liens which the law habitually 
favors. And the act, being in fact but a 
mere recognition or adoption of a principle 
of the general maritime law, as old as the 
law itself, a court of admii-alty would be 
the last tiibunal to feel any reluctance in 
giving to it its fullest and most beneficial 
operation. But to extend the privilege to a 
case like the present, would be carrying the 
lien beyond what seems to me to pe the ob- 
vious and cleai* intention of the legislatui'e, 
and also fm*ther than it would be supported 
-by the principles of the general maritime 
law. Libel dismissed. 

[NOTE. Libellant appealed to the circuit 
court, where the decree of the district court was 
affirmed. See Read v. Hull of a New Brig, 
Case No. 11,609. 

[That liens on domestic vessels, maritime in 
their character, given by a state statute, may 
be enforced in admiralty, see The Eliza Jane, 
Case No. 4,363; Wick v. The Samuel Strong, 
Id. 17,607: The Lillie Mills, Id. 8,352: The 
Alida, Id. 199; The Infanta, Id. 7,030; Dudley 
V. The Superior, Id. 4,115; Weaver v. The S. 
G-. Owens, Id. 17,310; The Kichard Busteed, 
Id. 11,764; The Robert Fulton, Id. 11.890: The 
Stephen Allen, Id. 13,361; Boon v. The Hornet, 
Id. 1,640; Zane v. The President, Id. 18,201; 
Davis V. A New Brig, Id. 3,643; Ashhrook v. 
The Golden Gate, Id. 574.] 
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OALKTNS V. BERTRAND et al. 

16 Biss. 494; 2 Ban. & A. 215; 9 O. G. 795; 8 
Chi. Leg. News, 114; Merw. Pat. Tnv. 
216.] » 

Oireuit Court, N. D. Illinois. Dec. Term, 1875. 

Patents— Cultivators — Re-issue — Extending 
Claim— CERTAiNTr in Claim. 

1. Under the patent laws from 1836 to 1861 
{5 Stat. 122; 12 Stat. 246], a patentee can claim 
in a re-issue whatever clearly appears to have 
teen a part of his original invention as then 
shown or described, either by his drawings, 
specifications or models. 

[Cited in Holmes Burglar Alarm Tel. Co. v. 
Domestic, etc., Tel. Co., 42 Fed. 224.] 

2. The locating the joint forward of the even- 
■er in a cultivator beam, is a patentable feature, 
as it produces new and useful results. 

3. Julius Gerber's re-issue of April 26, 1870, 
for "improvement in cultivators," original pat- 
ent granted April 24, 1860, construed and held 
valid. 

4. Certainty in claim for patent need only be 
such as will enable a person of skill who under- 
stands the result to be attained, to construct a 
machine embodying the principle. 

[In equity. Bill by Martin T. CaUmis 
against Theophilus F. Bertraud.] 

5. A. Goodwin and G. W, Ford, for com- 
plainant 

West & Bond, for defendants. 

BLODGBTT, District Judge. This is a biU 
in equity for gains, profits and damages, and 
final injunction against the defendants for an 
alleged infringement of a re-issued patent 
[No. 3,932] "for an improvement in culti- 
vatoi-s," granted to Julius Gerber, April 26, 
1870, upon the original patent [No. 28,016] 
issued to Irulus R. Smith, dated April 24, 
1860. 

The answer denies that Smith was the 
first inventor of the improvement described 
and claimed In the original Smith patent, 
and as re-issued, and also insists that the re- 
issued patent is not for the same invention 
as that described in the original patent. The 
defendants also deny that they infringed the 
plaintifC's patent, even if its validty is con- 
ceded or established. The drawings " attach- 
ed to the original Smith patent showed a 
cultivator frame mounted on wheels and 
fastened to the tongue at a point forward of 
the evener. This frame worked freely above 
the axle, the axle gauging the depth which 
the shovels could run into the ground. The 
claim was for the combination of this frame 
as constructed, with the wheels and tongue 
by the joint "M," as shown and specified. 
In the re-issue to the complainant Gerber, he 
was allowed to amend his specifications in 
several particulars, the most matei'ial of 
which is, that "the auxiliary frame is hinged or 
otherwise loosely attached to the main frame 

* [Reported by Josiah H. Bissdl, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
216, contains only a partial report] 



at a point between the evener and the neck- 
yoke, by means of which great length of 
beam is obtained, and more purchase in the 
side motion. * * * By means of the long 
swing obtained by bringing the beam of the 
auxihary frame forward of the evener, the 
difference between the movements of the 
front and rear shovels is rendered relatively 
less." 

His general claim in 1860, was for the idea 
of mounting this cultivator frame upon 
wheels, so that the operator could ride upon 
the wagon frame without his weight resting 
upon the cultivator frame, and operate the 
cultivator frame from his seat or platform. 
The patent was for the combination of the 
cvdtivator frame and the wagon frame to- 
gether, connecting them by the joint "M." 
He did not seem to realize that there was any 
very special merit in bringing the beam for- 
ward to the point where he coupled it to the 
tongue; at least he makes no mention of it 
in his specification, as a novel or useful ele- 
ment in his machine. It ^as, however, found 
by expei'ience that this cultivator, by reason 
of the long swing which it had in its beam, 
was much more readily manipulated and 
handled than any other which had been pro- 
duced, and therefore the cultivator seems to 
have come into somewhat general use, and 
finally the owners of the patent surrendered 
it, and obtained a re-issue covering, as a 
specific device, this idea of coupling the 
beam forward of the evener so as to secure 
a long swing as the essential element in the 
invention. 

The claim of the re-issued patent is as fol- 
lows: "First," an auxiliary frame carrying 
two or more shovel standards on each side, 
as sho^YJi, when said frame is hinged to the 
pole between the evener and neck-yoke, as 
described, for the purposes set forth." There 
is no doubt but that Smith's original model 
shows that he hinged his plow-beam for- 
ward of the evener. The joint is shown in 
the original model, and it is also shown in 
the drawings. And Gerber, therefore, had 
the right, as the assignee of Smith's patent 
to cover that feature of the Smith invention 
by the re-issued letters-patent And it seems, 
too, that the patent office took the same 
view of the matter, and gave him what he 
claimed. This re-issue was made on the 26th 
of April, 1870, and while the patent office 
was acting under the law of 1836 [5 Stat 
122], as amended up to the act of 1861 [12 
Stat. 246], so far as related to the matter of 
re-issues. This law has been consti-ued to 
authorize a patentee to claim on a re-issue 
whatever shaU clearly appear to have been 
a part of nis original invention as described 
or shown in his original specifications, draw- 
ings or models. There are ample authorities 
upon that point construing the act of 1836, 
with amendments up to 1861 in that regard, 
and giving the inventor the right to a re-is- 
sue where the new claim is clearly justified 
by his drawings or specifications or models. 
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or either, and allowing Mm to amend his 
specifications if necessary, so as to cover 
more fully what, upon experience, has proven 
to be a meritorious part of his invention. 
Battin v. Taggert, 17 How. [58 TJ. S.] 74; 
Gallahue v. Butterfield [Case No. 5,198]; 
Wheeler v. Clipper Mower, etc., Co. [Id, 17,- 
493]; Seymour v. Osborne, 11 Wall. [78 "D. 
S.] 544. 

It seems clear from the proofs in this case 
that as wheel cultivators came into use, the 
value of the long swing to the beams, in the 
practical working of the machine, became 
more apparent, and hence the owners of the 
Smith patent sought and obtained this re- 
issue for the purpose of covering this special 
feature in the original Smith machine. The 
defendants contend that the re-issued patent 
is void because the distinguishing feature, 
the location of the joint forwai'd of the even- 
er, is not patentable. They urge that hin- 
ging forward of the evener instead of back 
of it, produces no new result; that no defi- 
nite point is fixed and no directions given as 
to the point where the joint is to be placed. 
The evidence, howevei", seems to me to show 
that the "long swing," obtained by the hin- 
ging of the beam forward of the evener, is a 
new and useful result. The machines of 
Ganse and Whitehall, shown in the proofs, 
which ante-date the Smith patent, show the 
shovel-beams hinged back of the evener, pro- 
ducing a jerky motion and rendering it al- 
most, if not whoUy, impossible to guide the 
shovels so as to avoid hiUs out of line, or 
stones, roots or other obstacles in the direct 
line. 

The suggestion that this is not a change 
of result, but is only a change ia degree, is, 
I think, not sustained by the proof. The 
long radius, in other words, secm'es a practi- 
cable eutivator which can be guided along 
the side of a crooked row of plants so as to 
avoid disturbing them, while the short beams 
would seem to be practically useless except 
in straight, or nearly straight, rows. This is 
a practically new result and the proper sub- 
ject of a patent as such. The objection that 
the first claim of the patent is void for un- 
certainty, because the precise location of the 
joint is not described or fixed in feet or 
inches, seems to me untenable. The amended 
specifications say: 

"This auxiliai-y frame is hinged, or other- 
wise loosely attached to the main frame at a 
point between the evener and neck-yoke, by 
means of which great length of beam is ob- 
tained and more purchase in the side motion. 
******** 

"When two shovels are employed upon 
each side of the auxiliary frame, the rear 
set are necessarily wider apart than the front 
set, and as they swing in the arc of a larger 
cii'cle, they move relatively over more ground. 

"In the ordinary cultivator, this difference 
of relative movement is quite marked, and 
consequently there is danger, when tlie fi'ont 
shovels are swung aside to avoid ifregularly 



planted hills, of the rear shovels interfering 
with the wheels or the adjacent rows. 

"By means, however, of the long swing ob- 
tained by bringing the beam of the auxiliary 
frame forward of the evener, the difference 
between the movements of the front and 
rear shovels is rendered relatively less, and 
the difficulty refeiTed to obviated. 

******** 

"The easy but limited side motion of the 
auxiliaiy frame enables the driver to so 
control its action as to cultivate with safety 
those crops which have been irregularly 
planted, or which may have come up in oth- 
er than straight lines." 

Here the dli'ection is to malie the swing 
long enough to secure the desired result, and 
enables a person of skill who imderstands 
the result to be attained, to construct a ma- 
chine embodying the principle, and this is 
all the certainty required by law. So that 
when you consider these specifications, to- 
gether with the idea that the end to be 
obtained is the "long swing," it seems to 
me there is sufficient in the specifications to 
notify a party who attempts to construct a 
cultivator as to the length of beam to be 
adopted. It does not say that the joint "M" 
shall be three feet six inches or five feet 
six inches forward of the evener, or that it 
shall be eight feet back of the point where 
the neck-yoke connects, but it says it shall 
be far enough forward to secure tliat easy 
motion [that facility of handling],^ and that 
long radius which will secure ease of hand- 
ling, and not bring the rear shovels in con- 
tact with the wheels, while it will move the 
forward shovels far enough to avoid the 
hais out of line, or any inequality in the 
surface of the ground, such as a root or a 
stone, or a stump. 

The next point made by the defendants is, 
that the complainant's machine is construct- 
ed upon a different principle than that of 
a swinging machine; that it is intended to 
act by a rocking and not by a swinging mo- 
tion. There seems no doubt that the origi- 
nal Smith , machine was intended to rock 
upon the saddle "P," but provision was also 
made for swinging, that is, there is play 
enough between the ploughs and the frame 
"O" to allow of a swing or side motion. 
Now, I think there is no doubt, from the 
proof, that Mr. Smith, in his original patent, 
intended to not only swing his cultivator 
frame, but that he also intended to avoid 
small obstructions by rocking the plough 
beam upon this pivoted point, this saddle; 
and any one at aU familiar with ploughing 
knows that a plough is very readily guided 
by rocking, that is, by tipping the top a 
little to the right or left. Now, the least 
tipping of a plough, we all know, causes the 
plough to run, as the ploughmen say, "to" 
or "from the land," and the tipping or the 
rocking of this frame, so that one set of 

= [From 2 Ban. & A. 615.] 
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sliovels shall run deeper into the ground 
than the other, would of course, cause the 
frame itself to swing to the side, because it 
would ina-ease the draft on one side and re- 
lieve it on the other. So that the rocMng 
motion of itself would cause the swinging 
motion. The moment that you rock the 
shovel enough to secure inequaUty in the 
hold upon the ground upon one side more 
than the other, you would of course produce 
a swinging motion if your plough was mov- 
ing forward in straight lines, and undoubt- 
edly this was one of the ideas in the mind 
of this inventor. While the rocking motion 
is provided for in the original patent, nothing 
is said about it in the re-issued patent, and 
I can see no reason why the complainant is 
not at liberty to hang or suspend his auxil- 
iary frame under the axle as weU as to 
mount it on or over the axle. This point is 
not raised in the case, and I do not intend 
to decide it. Certainly the complainant 
leaves himself at libei-ty to rock or swing 
his shovels, or to do both, as shall be deemed 
best in practice, by means of the joint "M" 
between the evener and the neck-yoke. 

Now upon the question of infringement: I 
do not see that there can be any doubt that 
if Smith was the first to invent the "long 
swing," to be secured by jointing the beam 
to the pole between the evener and the neck- 
yoke, and is entitled to a patent for the 
idea, then the defendant's machine infringes 
the complainant's in this particular. I have 
here a model of the defendant's machine 
which has the plough beam jointed to the 
pole between the evener and neck-yoke and 
suspended under the axle, and operated by 
means of handles, the driver being seated 
upon a seat which is but an extension of 
the tongue or pole to the rear of the axle. 
Here we have provision for the long swing 
by the joint between the evener and the 
neck-yoke, and the essential element of the 
complainant's device is manifestly in defend- 
ant's machine. Both machines are limited 
in their side motion by the wheels, and the 
wheels must necessarily be so near together 
as to rim freely between two rows, strad- 
dling one. 

I therefore come to the conclusion that 
the re-issue by which Gerber, as the assignee 
of the Smith patent, was allowed to amend 
his specifications so as to secm-e the joint 
"M" as an element in his device or in the 
Smith device, and to cover the idea of joint- 
ing between the evener and the neck-yoke 
as a specific element in his invention, is a 
valid re-issue under the patent law as it 
then stood J and that having obtained the 
re-issue and covering now the ground occu- 
pied by the defendants, the complainant is 
entitled to recover. It will be necessary to 
make a reference in this case, unless counsel 
agree upon the matter of damages. Decree 
for complainant. 

[NOTE. For another case involvinrr this |pat- 
ent, see Callcins v. Bertrand, 8 Fed. 75.5.] 

4fi!:d.cas. — 68 



CALL (GRAY v.). See Case No. 5,712. 
GAUL, (MAXWELL v.). See Case No. 9,323. 
CALL (PALMER v.). See Case No. 10,686. 



Case Ho. S,318. 

OALLADAY v. McKINSEY et al. 

[5 McLean, 166.]^ 

Circuit Court, D. Ohio. July Term, 1850, 

Practice — Contincaxce. 

Since the commencement of this suit, the de- 
fendant, who claims under a tax title, filed 
his bOl in the state court against the lessor of 
the plaintiff, a non-resident, and by publication,, 
procured a decree of the title, no notice being 
given to the party nor his counsel in the case, 
of which the defendant had full notice. With 
the view of reversing tliis decree in the state 
court, the counsel for plaintiff moved a con- 
tinuance. 

On the facts stated, the court continued the 
cause. 

Swan & Andrews, for plaintiff. 
Mr. Thurman, for defendant. 



CALLAGBCAN (STEWART v.). See Case No. 
13,423. 



Case No, S,319. 

CALLAN V. KENNEDY. 

[3 Cranch, C. C. 630.] =^ 

Circuit Court, District of Columbia. May- 
Term, 1829. 

PllOMISE OF HUSBANJD TO PaT WiPE'S DeBT— VA- 
LIDITY AFTER Wife's Death. 

An action cannot be maintained against the 
husband for the debt of the wife, after her 
death, upon an express promise made by the- 
husband, in the lifetime of the wife, upon no otli- 
er consideration tlian his liability as husband 
for the debt of the wife, and the property which 
he acquired in right of the marriage. 

A verdict was taken for the plaintiff for 
§300, subject to the opinion of the court 
upon a case which stated, that Margaret 
Delany, being indebted to the plaintiff r.fr 
administi-ator of Thomas Delany in the sum 
of $300, intermarried with the defendant., 
who, in right of the marriage, received more' 
than sufficient property to pay the debt,- 
which property remained in his possessioni 
after the death of his wife. During the- 
coverture he expressly promised to pay the 
debt; but made no new promise after her 
death. This suit was brought after her death. 

CRANCH, Chief Judge. The question aris- 
ing upon this state of the case seems to be,, 
whether an action can be maintained against 
the husband for the debt of the wife, after 
her death, upon an express promise made 
by the husband in the lifetime of his wife, 
upon no other consideration -than his liabil- 

^ [Reported by Hon. John iMcLean, Circuit 
Justice.] 

- [Reported by Hon. William Cranch, Chief 
Judge.] 
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ity, as husband, for tlie debt of his wife, 
and the property acquired by him in right 
of the marriage. 

It was decided in Mitchinson v. Hewson, 
7 Term R. 348, and in the case of Rann v. 
Hughes, there cited, that the promise can 
only he coextensive with the consideration. 
During the coverture, the husband was 
bound to pay, whether he received property 
with his wife, or not; and his promise made 
during the coverture, did not increase his 
obligation, or create a new contract, unless 
it were made upon a new consideration, 
other than his previous obligation as hus- 
band, and his acquisition of the property 
of his wife, in right of the marriage. See 
Heard v. Stamford, 3 P. Wms. 411. 

The coiu't is, therefore, of opinion that the 
plaintiff cannot recover in this action, and 
that judgment of nonsuit must be entered. 



[4 Fed. Cas, page 1074] 



C ALLAN (ilAGEB v.). See Case No. 8,942. 



Case Wo. 2,3S0. 

CALLENDER'S TRIAL. 

[The ease reported under above title in Whart. 
St. Tr. 688, is the same as Case No. 14,709.] 



Case No. S,SS1. 

CALLENDER et al. v. UNITED STATES. 

[Hempst. 334.]^ 

District Court, D. Arkansas. Sept. 8, 1846. 

Jl-RISDICTIOS— CONFIKMATION OF L,\ND GkAXT. 

Petition to confirm a grant lying mostly in 
another state dismissed, for want of jurisdic- 
tion. 

Petition [by Ann M. Callender and others] 
to confirm a Spanish grant under the act of 
1824 (4 Stat. 52). 

S. Janin and S. L. Johnson, for petitioners. 

S. H. Hempstead, Dist. Atty., for the Unit- 
ed States. 

JOHNSON, Distiict Judge, held, that as 
this petition was to confirm the grant to the 
Baron de Basti-op, lying pi-incipally, as it ap- 
peared from the record, in the state of Lou- 
isiana, the com-t there was the proper tribu- 
nal to entertain jm'isdiction over the claim, 
and that this com-t should not do so; and 
that the objection to the jm'isdiction of this 
com-t urged by the district attorney was well 
taken, and that the petition ought ta be dis- 
missed. Petition dismissed. 

NOTE Tfrom original report]. History of the 
Claim. The petitioners claimed under the Bar- 
on de Bastrop, to whom it was represented that 
the Baron de Carondelet, on the 20th June, 
1797, had granted twelve leagues square, or 
more than a million of arpeas of land, and sit- 
uated, according to the figurative plan of Don 
Carlos Trudeau, royal surveyor, in the port of 

^[Reported by Samuel H. Hempstead, Esq.] 



Ouchita, eighty leagues above the mouth of 
that river, adjoining on the part of the south- 
west the eastern shore of the river and bayous 
Ouchita, Bartholomew, and Siard, and giving 
a further description. The grant is principally 
situated in Louisiana, the smaller portion being 
situated in Chicot county, Arkansas, on the 
bavou Bartholomew. The history of the claim, 
will be found in full in the case of U. S. v. Phil-' 
adelphia & New Orleans, 11 How. [52 U. S.J 
610. in the supreme court, on appeal from the 
district court of Louisiana, which was argued 
by Mr. Crittenden, attorney-general, for appel- 
lants, and Mr. Strawbridge, Mr. SoulO, and Mr. 
Serseant, for the appellees. The supreme court, 
bv Judges Taney, Catron, Daniel, Nelson, and 
Woodburv, decided the claim to be invalid, and 
rejected the same; Judges McLean, Wayne, 
McKinlev, and Grier, dissenting. Ann M, Cal- 
lender et al. brought their petition in the dis- 
trict court of Louisiana for the confirmation of 
the de Bastrop grant, which was declared in- 
valid bv the supreme court. 11 How. [o2 U. 
S.] 662: 

CALLENDER (UNITED STATES v.). See 
Case No. 14,709. 



Case No. S,322. 

CALLER et al. v. McNABB et al. 
[1 N. J. Law J. 184.] 
Circuit Court.' May 22, 1878. 
Voluntary Conveyance by Husband to Wife. 
The transfer of property without considera- 
tion by a debtor on the eve of contracting new 
debts, thoufrh without actual fraud, is fraudu- 
lent in point of law, and is void as to creditors, 
and the conveyance must be set aside. 

This is a ci-editor's bill to set aside as 
fraudulent a transfer of real estate from the 
debtor to his wife. George :McNabb made a 
conveyance of the land in question to his 
mother-in-law in 1874, who immediately con- 
veyed the same to the wife of McNabb. The 
deeds purport to have been for 51,500 consid- 
eration, but it is admitted the transfer was 
voluntary, in order to vest the legal title of 
the property in the wife of the defendant. 
Contemporaneously with this conveyance 
George McNabb entered into a partnership 
with one Anne SulUvan, for the manufacture 
and sale of sash, blinds, and doors. 

NIXON, District Judge. The facts in the 
case are not numerous, and there is little 
controversy respecting them. The defend- 
ant McNabb is frank in avowing his inten- 
tions In making the conveyance. He says: 
"Mrs. McNabb paid no consideration; the 
transfer was simply to put the property in 
her name, that a house could be built on it, 
and make a home." The purpose was laud- 
able under some circumstances, but the com- 
plainants allege that he attempted to accom- 
plish the object at their expense. His mo- 
tive may not have been fraudulent, but on 
the eve of contracting new debts, and incur- 
ring large liabilities, he withdrew from his 
creditors all his real estate, and most of his 
personal property, and paced it under the 

^ [District not given.] 
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control of his wife, or left them to take the 
hazard of losses in the business in which he 
was about to engage. The transaction is at- 
tended with the badge of fraud discussed by- 
Chief Justice Marshall in the leading case of 
Sexton V, Wheaton, 8 Wheat. ^-1 U. S.] 250, 
and the transfer is clearly fraudulent and 
TOid upon the principles on which the case 
was decided. The property conveyed consti- 
tuted the bulk of the grantor's estate. He 
Tvas largely indebted at the time according 
to his schedules subsequently filed in bank- 
ruptcy. The transfer took place just as he 
Tvas starting in a new business enterprise, in- 
to which he was embarking without capital, 
and which, he says, he proposed to conduct 
on credit. His failure occurred as soon as 
his creditors became tired of extending and 
renewing his notes, which the partnership 
gave for their pm*poses. The supreme court 
in Parisli v. Mm-phree, 13 How. [54 U. S.] 93, 
and in Seitz v. Mitchell, 9i U. S. 580, refused 
to sustain conveyances made under circum- 
stances quite as favorable to the defendants 
as the one under consideration. In the first 
recited case the court said that "when a vol- 
untary conveyance is made by an individual 
free from debt, with a purpose of committing 
a fraud on future creditors, it is void \mder 
the statute of frauds. And if a settlement 
be made without any fraudulent intent, yet 
if the amount thus conveyed impaired the 
means of the grantor, so as to hinder and 
delay his creditors it is as to them void." 
And in Seitz v. Mitchell, Blr. Justice Strong 
remarked that, "purchases of either real es- 
tate or personal property made by the wife 
of an insolvent debtor during coverture are 
justly regarded with suspicion, unless it 
'Clearly appears that the consideration was 
Ijaid out of her separate estate, such is che 
community of interest between husband and 
wife: such purchases are often a cover for a 
•debtor's property, ai*e so frequently resorted 
to for the purpose of withdrawing the prop- 
erty from the reach of the creditors, ana pre- 
serving it for his own use, and they hold 
forth such temptations for fraud that they 
require close scrutiny. In a contest between 
the creditors of the husband and the wife, 
there is, there should be, a presumption 
against her which she must overcome by af- 
'fii'mative proof." There was no such proof 
In this case. Let a decree be entered in fa- 
vor of the complainants. 



Case Wo. S,3S3. 

In re OALLICOT. 
[8 Blatchf. 89.] ^ 
Circuit Court, B. D. New York. Dec, 1870. 
Habeas Corpus— Jdrisdiction of Circuit Judge 
— Pardox—Conviotion usdek Repealed Stat- 
ute. 

1. The circuit judge has no jurisdiction to re- 
view, on habeas corpus, the judgment of the cir- 



^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



euit court, on a conviction and sentence, on an 
indictment, on an allegation that the statute 
under which such sentence was imposed had 
been repealed before such sentence was passed. 
[Cited in Re Osterhaus, Case No. 10,609.] 

2. Where it appears that the person on 
whom such sentence was imposed has been 
pardoned unconditionally, and has had notice 
of the pardon, and is not restrained of his liber- 
ty, a writ of habeas corpus will not be granted 
to him, on such allegation, even though it does 
not appear that he has accepted the pardon. 

3. The provision of the act of January 11, 
1868 (15 Stat. 34), that, from and after the 
passage of that act, no distilled spirits should 
be withdrawn from any warehouse until the 
tax thereon had been paid, and that all acts and 
parts of acts inconsistent with such provision 
were repealed, did not operate to prevent con- 
viction and punishment, after the passage of 
that act, for a previous offence committed in 
violation of section 42 of the act of July 13, 
1866 (14 Stat. 162), by the executing or sign- 
ing, or procuring to be executed, a fraudulent 
bond for withdrawing spirits from a warehouse, 
such bond being provided for by section 40 of 
that act, and in violation of section 30 of the 
act of March 2, 1867 (14 Stat. 484), in reference 
to a conspiracy to commit any offence against 
the laws of the United States. 

[4. If a statute denouncing an offence is re- 
pealed, there can be no prosecution thereunder 
for an offence committed prior to the repeal.] 

[See Anon., Case No. 475; U. S. v. Pinlay, Id. 
15,099.] 

Theophilus C. Callicot a former collector of 
internal revenue, was convicted of conspiracy 
to defraud the United States (see U. S. v. Cal- 
licott, Case No. 14,710), and now petitions for 
a writ of habeas corpus to inquire into the 
legality of his imprisonment under the sen- 
tence imposed. 

[A similar application was previously made 
to the circuit justice and denied. See In 
re Calicott, Case No. 2,311.] 

Willard O. BarUett, for petitioner. 
Benjamin F. Tracy, Dist. Atty., for the 
United States. 

WOODRUFF, Cu-cuit Judge. In pursu- 
ance of an order to show cause, returnable 
before me on the 14th of December, 1870, 
the counsel for Theophilus C. Callicot, the 
petitioner, moved that a writ of habeas cor- 
pus issue, directed to the keeper of ^ the Al- 
bany penitentiary, commanding him to bring 
the petitioner before me, together with the 
day and cause of his detention. The peti- 
tion is addressed, not to the circuit court, 
but to me, in my capacity as judge. It al- 
leges that the petitioner Is imprisoned in 
the Albany penitentiary, xmder or by color 
of the authority of the United States, and 
of a sentence of the circuit com*t of the 
United States, pronoimced in the easta-n 
district of New York, on the oth of June, 
1868, and that such imprisonment is illegal, 
for the reason that the law under which 
such sentence was imposed had been chan- 
ged and repealed before said sentence was 
passed, "and for other and sufficient reasons." 
The petition is dated, and was sworn to, on 
the 23d of May last The motion was heard 
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before me on the 16tli of December instant, 
to which day it had been adjourned, and, 
on the motion, the counsel for the petitioner 
produced, by way of supplement to or amend- 
ment of, the petition, an affidavit that the 
paper annexed thereto is a copy of the sen- 
tence referred to in the petition. It there- 
by appears, that, at a stated term of the cir- 
cuit com-t of the United States of America 
for the eastern district of New York, held 
at, &c., on Friday, the oth of June, 1868, the 
Honorable Samuel Nelson, Justice, and the 
Honorable Charles L. Benedict, District 
Judge, being present, in a prosecution by 
the United States against the petitioner, for 
the violation of the provisions of the inter- 
nal revenue laws, contained in section 42 of 
the act of July 13th, 1866, and section 30 of 
the act of March 2d, 1867, the coiu:t sen- 
tenced the petitioner to pay a fine of ten 
thousand dollars, and be imprisoned for two 
years, and until the fine be paid, the sentence 
to be executed in the Albany penitentiary. 
[U. S. V. Callicot, Case No. 14,710.] 

The attorney of the United States for the 
eastei-n disti-ict of New York appeared upon 
the motion, and produced the indictment 
and record of the ti-ial upon which the judg- 
ment or sentence of the petitioner was pro- 
nounced, and also showed that, on the 1st 
day of this month of December, the presi- 
dent of the United States granted to the 
petitioner a full and unconditional pardon; 
and, by an acknowledgment of the receipt 
thereof, signed by the warden of the pen- 
itentiary, but in the handv,'riting of the pe- 
titioner, Callicot, showed that the latter had 
notice thereof on the 5th day of the said 
month. It is not claimed that the sentence 
has become inoperative by reason of any 
change made in the law since the judg- 
ment was rendered, but that, at the time of 
the trial and judgment, the acts chai-ged, 
by reason of a change in the law after they 
were committed, did not constitute an of- 
fence punishable imder the acts of congress 
named in the sentence. 

Upon an examination of the statutes re- 
ferred to, and of the authorities cited in the 
elaborate and ingenious brief of the counsel, 
and of other cases, I am of opinion: 

1. That I have no jm'isdiction to review 
the judgment of the circuit court of the 
United States for the eastern district of 
New York. That eom't had jm'isdiction of 
the matters charged in the indictment, and 
to determine whether the acts therein al- 
leged constituted an offence against the laws 
of the United States, and, by the aid of a 
jm-y, to try and determine whether the pe- 
titioner was guilty of those acts. From the 
judgment of that tribunal, no appeal lies 
to me as judge. No writ of error lies to 
me; and, if my opinion was, that the learned 
judges by whom the com't was held when 
the judgment was pronounced committed an 
error, I have no power to revise or to re- 
verse the judgment. 



The supreme com-t of the United States 
have decided that they have no such power 
(Ex parte Watkins, 3 Pet. [28 U. S.] 193), 
although the allegation was, in the case 
before them, that the indictment did not 
charge an offence punishable criminally by 
the law of the land. The opinion of the 
court was delivered by Chief Justice Mar- 
shall, and he reviews the cases in whicli 
writs of habeas corpus had been applied for, 
and in some of which prisoners had been 
discharged, and he adds, that in no one of 
the cases in which they had been discharged 
was the prisoner confined under the judg- 
ment of a com*t. In that ease, the argument 
was urged, as is, in effect, m'ged here, that, 
because the court in which the trial and 
judgment were had erred in holding that 
the matter alleged in the Indictment con- 
stituted an offence under existing law, they 
exceeded their jurisdiction; and it was ar- 
gued, on this point, that the offences charged 
in the indictment were not cognizable in the 
circuit court. Chief Justice Marshall says: 
"To determine whether the offence charged 
in the indictment be legally punishable or 
not, is among the most unquestionable of its 
powers and duties. The decision of this 
question is the exercise of jm'isdiction, 
whether the judgment be for or against the 
prisoner. The judgment is equally binding 
in the one case and in the other, and must 
remain in full force, unless reversed regu- 
larly by a superior court capable of revers- 
ing it." 

In that case, the judgment in question was 
rendered in the eu'cuit court for the Disti'ict 
of Columbia; and it is suggested, that the 
jm'isdiction of that com't was broader than 
that of the circuit court for the eastern dis- 
trict of New York. The former had juris- 
diction of all offences cognizable in any com't, 
and the latter has jurisdiction of all offences 
against the laws of the United States; but 
the principle stated by Chief Justice Mar- 
shall applies to both. The argument was^ 
that the matter chai-ged in the indictment 
constituted no offence either against the lo- 
cal laws, or the laws of the United States r 
and, yet, the opinion declares, that, to de- 
termine whether the offence charged was 
pvmishable or not, was within the unques- 
tionable powers of the court. Accordingly, 
it was held, that the supreme court could 
not, upon habeas corpus, inquire whether- 
that court misconsti'ued the law; and they 
declined to look into the indictment for that 
purpose. In like manner, the circuit com'ts 
of the United States have jm'isdiction of 
all offences against the laws of the United 
States, and, to determine whether the offence- 
charged in an indictment constitutes an of- 
fence against those laws, and is legally pun- 
ishable, is within their jurisdiction and 
power. 

After the decision of that case, ^^''atkins, 
the petitioner, suffered imprisonment until 
the term of the sentence expu*ed. The judg- 
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ment had also imposed a fine and costs, but 
■did not adjudge that he be imprisoned until 
su6h fine be paid. Writs of fieri facias hav- 
ing been issued and returned nulla bona, 
writs of capias ad satisfaciendum were is- 
sued, and, by authority thereof, he was de- 
tained in custody. Thereupon, another ap- 
plication was made to the supreme court, 
for a writ of habeas corpus. It appeared 
that the prisoner was not brought into court 
on the return day of the writs, as required 
by the laws of ai aryland, in force in the Dis- 
trict of Columbia. It was then insisted, 
that the fines were excessive, and contrary 
to the constitution of the United States. But 
the court held, Iilr. Justice Story pronouncing 
the opinion of the court, that, as the supreme 
court had no appellate jm'isdiction to re- 
rise the sentences of inferior courts in crim- 
inal cases, they could not, even if the ex- 
cess of the fine were apparent on the record, 
reverse the sentence— thus affirming the de- 
cision of the com*t in the previous case, and 
carrying it even further. But, on the ground 
that the prisoner ought to have been brought 
into court on the return day, and that the 
writs of fieri facias did not- authorize the 
detention of the prisoner beyond that day, 
without a fm'ther commitment, they dis- 
charged him. They did not assume to de- 
clare any act or decision of the circuit court 
illegal or void, but decided that the process 
was functus oflacio after the return day. 
New writs were then issued, and "Watkias 
was again arrested, and made another ap- 
plication for a habeas corpus, and, after 
argument, the com-t were equally divided, 
and discharged the rule to show cause. Aft- 
erwards, the circuit court, on a motiouo to 
quash these last named writs, granted the 
motion, and discharged the prisoner, on the 
ground that, having been once talten on ca. 
sa., he could not, being himself without fault, 
be taken a second time, on other "writs, upon 
the same judgment. See [Ex parte Wat- 
kins] T Pet [32 U. S.] 568, and Append, p. 
670. 

I find no case in which the supreme court 
have held any other doctrine, and no case 
is cited to me, in which that com^t, or any 
court of the United States, has coimtenanced . 
the idea, that a judge can, under or by vir- 
tue of the writ of habeas corpus, practically 
reverse a judgment of the circuit court, for 
error, and discharge a prisoner from its sen- 
tence. In the case of Johnson v. U. S. [Case 
No. 7,418], the question came before Islx. Jus- 
tice McLean. There, the petitioner was un- 
der sentence of the circuit court for the dis- 
trict of Michigan, and he insisted that, where 
a statute of the United States had perempto- 
rily declared, "that no person shall be prose- 
cuted, tried or punished, for any offence not 
capital, &e., unless the indictment * * * 
for the same shall be found * * * withia 
two years from the time of committing the 
offence * « * pi'ovided, that nothing here- 
in contained shall extend to persons fleeing 



from justice," and it appeared on the face 
of the indictment, that the ofiCence was 
charged to have been committed more than 
two years before the indictment was found, 
the proceedings and the sentence were null 
and void. Mr. Justice McLean denied the 
application on various grounds, declaring 
that the circuit coxu:t had jmrisdiction and 
that this objection could not be raised on 
habeas corpus. The principle of these de- 
cisions was also stated in the supreme court, 
and applied to a person held under a com- 
mitment for contempt, in Ex parte Kearney, 
7 Wheat [20 U. S.] 38, where the court held, 
that they could not inquire into the suflB.- 
eiency of the cause of commitment. 

The case of Ex parte Yerger, 8 Wall. [75 
U. S.] 85, which is cited as in conflict with 
these views, does not hold that, on habeas 
corpus, the judgment of the circuit court 
on the trial and conviction of a prisoner 
can be examined and the prisoner be dis- 
charged for error therein, but only, to use 
the language of the opinion, "that, in all 
cases where a circuit court of the United 
States has, in the exercise of its original 
jm'isdiction, caused a prisoner to be brought 
before it, and has, after inquiring into the 
cause of detention, remanded him to the 
custody from which he was taken," the su- 
preme "court, in the exercise of its appellate 
jurisdiction, may, by the writ of habeas cor- 
pus, aided by the writ of certiorari, revise 
the decision of the circuit court, and, if it 
be foimd unwarranted by law, relieve the 
prisoner from the unlawful restraint to 
which he has been remanded." There, the 
alleged prisoner was not held tmder any 
judgment or sentence of any court He had 
been arrested, and was held for trial by a 
military commission, for a common law of- 
fence—murder. The circuit court had re- 
manded him to the custody of the military 
oflicer; and the sole question decided by 
the supreme court was, that that court has 
jm:isdiction, by habeas corpus, to review 
that decision and inquire whether he should 
have been remanded. There was no inti- 
mation of an intention to overrule the cases 
above cited, nor were they overruled. It 
was not suggested that the com-t had juris- 
diction to review a judgment of the circuit 
court on the trial and conviction of a per- 
son alleged by indictment to have committed 
an offence against the laws of the United 
States. 

2, It appears that the petitioner has been 
pardoned. The petition upon which the 
present motion was founded is dated, and 
was swom to, in May last. The pardon 
is full and imeonditionaL How, then, can 
the petitioner be placed, by any order which 
I can make, more fifily at liberty than he 
is at this moment? If, in May, he was im- 
der restraint, he is now as free to go and 
come where he will as is the counsel who 
made the motion; and it would seem to fol- 
low, that, imless the writ of habeas corpus 
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can be used and ti-eated by me as a wi-it 
of error to review, and, in effect, reverse, 
tlie judgment, no occasion exists for issu- 
ing it. 

The making of this motion, after the pe- 
titioner received notice of his pardon, though 
founded on a petition sworn six months ago, 
assumes that he remains at the penitentiary; 
but it is not shown nor suggested that lie 
is not in fact at full liberty to go whenever 
and wherever he pleases. Indeed, as the 
case now stands, upon this motion, it in no 
wise appears that he is now imder any re- 
straint. If not, then I can do nothing to 
make him more free. If I issued the writ, 
the retm-n must be, either that he is no 
longer at the penitentiary, or that he re- 
mains there, because he, of his own present 
will, chooses to do so, and not because he 
is restrained of his liberty. If he should 
choose voluntarily to come before me, I 
could only say, he is free to depart at his 
pleasiu-e. In this view, the motion asks for 
what is unnecessary for the purpose for 
which the Avrit of habeas corpus is intended. 
The writ is provided and declared by stat- 
ute to be allowed to prisoners. Restraint of 
liberty is the very gi'ound of instituting in- 
quiry into the cause of detention. If it ap- 
peared that, since tlie pardon, and notwith- 
standing the pardon, the warden of the peni- 
tentiary holds him in any restraint, a case 
would be presented for investigation; but 
that is not the case made by the papers be- 
fore me, nor do I imderstand that to be even 
suggested by or on behalf of the petitioner. 
If, therefore, I had reached a different con- 
clusion upon the point first considered, I 
should think it proper that some evidence 
of continued resti*aint be furnished. 

It is m-ged, that a pardon is inoperative 
until accepted, and that it do^ not affirma- 
tively appear that this petitioner has accept- 
ed the pardon. The opinion of Chief Jus- 
tice Marshall in U. S. v. Wilson, 7 Pet [32 
U. S.] loO, is referred to. The decision in 
that case settles nothing upon the question 
whether, where an unconditional pardon is 
granted, which the grantee refuses to accept, 
he can, nevertheless, allege that he is re- 
strained of his liberty, while thfe pardon re- 
mains um-evoked and ready for his accept- 
ance at any moment he pleases, he having 
notice thereof. The decision and all that 
was said by the venerable and learned chief 
justice may be assumed, without abatement 
or qualification; but the circumstances of 
the case and the precise point decided ai'e 
of some importance, when sought to be ap- 
plied to this motion. There was there no 
application for a writ of habeas corpus, nor 
any claim by the gi'antee of the pardon that 
he was held in restraint of his liberty by 
reason of the offence which the pardon had 
forgiven. Wilson had been tried and con- 
victed of robbing the mail and putting the 
life of the carrier in jeopardy on the 26th of 
November, 1829, and sentenced to suffer 



death on the 2d of July, 1830. He had also 
been indicted for obsti-ueting the mail, and 
for robbing the mail, without the averment 
that he put the life of tlie carrier in jeop- 
ai-dy, by several other indictments, in one 
of which the robbery was charged to have 
been committed on the same day as the first- 
named, namely, November 26th, 1829. The 
president of the United States, on the 1-ith 
of June, 1830, pardoned him the crime for 
whieh he had* been sentenced to death, re- 
mitting the penalty, "with this express stip- 
ulation, that this pardon shall not extend 
to any judgment which may be had or ob- 
tained against him in any other case or cases 
now pending before said court for other of- 
fences w^herewith he may stand charged." 
Wilson had, on the 27th of May, previous, 
withdrawn his several pleas of not guilty 
and pleaded guilty to the other indictments, 
and when, in October following, the attorney 
for the United States moved for sentence 
for those offences, the court suggested an 
Inquiry into "the effect of a certain pardon 
understood to have been granted," &c., and 
the counsel for Wilson appeared, and, on his 
behalf, waived and declined any advantage 
or protection which might be supposed to 
arise from the pardon referred to; and Wil 
son, in person, being called upon to say, 
whether he had anything to say why sen- 
tence should not be pronounced in the case 
then before the com't, and whether he wished 
in any manner to avail himself of the par- 
don referred to, answered, that he had noth- 
ing to say, and that he did not wish, in any 
manner, to avail himself, "in order to avoid 
sentence in this particular case," of the par- 
don referred to. Questions were certified to 
the supreme com-t, and the point decided 
was, that the pardon, not having been 
brought judicially before the court by plea,, 
motion or otherwise, ought not to be noticed 
by the judges, or in any manner to affect the 
judgment of the law. 

It will be seen that the doubt here was, 
if the crime charged in the last-named in- 
dictment, as committed on the same day as 
that for which he had been pardoned, was 
in fact the same offence, though charged 
without the putting in jeopardy — whether it 
was not, necessarily, as matter of law, in- 
cluded in the pardon, notwithstanding the 
stipulation contained in the pardon, and not- 
withstanding, conformably to such stipula- 
tion, Wilson waived it, and declined to avail 
himself of it, as a protection against sen- 
tence for the inferior offence; and it was 
held that the court could not notice it, un- 
less it was brought judicially before them, 
by plea, motion or otherwise. As his own 
voluntary act, Wilson could waive the bene- 
fit of it for that pm-pose, notwithstanding he 
had received the benefit of it according to its 
actual intent, and had been thereby saved 
from death. Chief Justice Mai-shall shows, 
that he could not be forced to accept it for 
the purpose in question; that a pardon may 
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be sometimes grantecl on a conclition to 
which a prisoner may prefer the penalty of 
the offence; and that, like a deed, deliv- 
ery is essential to its validity, and delivery 
is not complete without acceptance. The at- 
torney genei'al, in argument, suggested, that, 
even though a pardon might be uncondition- 
al, the prisoner might think it his interest to 
undergo the punishment, in order to make 
his peace with the public, or to pay a fine, &c., 
as evidence of his conti-ition. These views 
are sustained by numerous authorities cited 
from the English reports. 

Now, all this may be conceded, and, at 
most, it is thereby granted, that a prisoner 
may accept or refuse an unconditional par- 
don, if he sees fit It is not denied, that, 
when a writ of error lies from the judgment, 
the prisoner cannot, by a pardon granted, 
be prevented from prosecuting that writ, to 
obtain a reversal for error. He may prefer 
to have the judgment set aside and vacated 
or reversed; but that is not the office of the 
writ of habeas corpus in such a case, as 1 
think is shown by the cases before referred 
to. If he pi'efers to refuse pardon, he is in 
no condition to say it is other than his vol- 
untaiy act, whatever may be the motive; 
and, if the wi'it of habeas coi-pus, in the 
given case, is not, in effect, a writ of error, 
then it is not obvious that, by that writ, he 
can obtain a practical reversal of the judg- 
ment 

3, The motion might be decided without 
considering the several counts in the indict- 
ment, or inquiring whether any error was 
committed on the trial, or on the motion in 
arrest of the judgment, made before Mr. 
Justice Nelson and Judge Benedict. But 1 
ought not, I think, to leave the impression 
that, in my opinion, the judgment and sen- 
tence were illegal. The subject was very 
fully discussed, and with most of the legal 
• propositions of the counsel for the peti- 
tioner I fuUy concur. The important princi- 
ple, that, where a statute imposing a penalty 
or punishment for an offence is repealed, a 
party cannot be tried, convicted and pun- 
ished, afta* such repeal, for acts constituting 
such offence, although committed before the 
repeal of the statute, is not doubtful; and, if 
he have even been indicted before the repeal, 
he cannot lawfully be tried, convicted and 
punished after the repeal. Still further, if 
he have been tried, no judgment and sen- 
tence can be pronounced, provided, always, 
that offences committed prior to the repeal 
are not saved. So, also, the effect of a re- 
peal by implication may be conceded to be 
the same as if the statute were repealed by 
express terms. These propositions were sus- 
tained by the counsel, by argument, and by 
numerous cases and authorities, from avei-y 
early period down to modem times, with co- 
pious citations therefrom. My view of the 
present case is in no conflict with those prin- 
ciples. 

The question, however, whether the statute 



under which the petitioner was indicted, 
tried and sentenced, was repealed, either di- 
rectly or by implication, before his trial and 
sentence, is the prior and important one by 
which to determine whether an en'or in that 
respect was committed on the trial and sen- 
tence, and in denying his motion in ai'rest of 
judgment, made before Mr. Justice Nelson 
and Judge Benedict 

It is most sti-enuously insisted, that section 
42 of the act of 1866, refen-ed to in the in- 
dictment and sentence, had been repealed, 
because, after the alleged offence of the peti- 
tioner had been committed, by the execut- 
ing, or signing or procm*ing to be executed, 
a false or fraudulent bond, section 40 of the 
same act was, in 1868, repealed; and that, 
therefore, section 30 of the act of 1S67, which 
makes a conspiracy to commit an offence 
against the United States a misdemeanor, 
was, so far as relates to the offence charged 
in this indictment, also repealed, or made 
inapplicable, for the reason that, after the 
act of 1868, no such bond as had been de- 
scribed in section 40 of the act of 18G6 was 
required by law. Section 40 of the act of 1863 
permitted the removal of spirits from a bond- 
ed warehouse under such iiiles and regula- 
tions, and upon the execution of such trans- 
portation bonds, or other secm-ity, as the 
commissioner of internal revenue, subject to 
the approval of the secretary of the treas- 
ury, might prescribe. Section 42 of the same 
.act made the execution or signing of a false 
or fraudulent bond, permit, entry or other 
document, required by law or regulations, or 
the fraudulent procm-ing of the same to be 
executed, or the conniving at the execution 
thereof, by which the payment of any inter- 
nal revenue tax or duty should be evaded, 
or attempted to be evaded, or which should 
be executed * * * for the purpose of pla- 
cing in, or withdrawing from, any bonded 
warehouse, any spirits, or othei- merchandise 
for any purpose whatever, * * * punish- 
able by imprisonment. Section 30 of the act 
of 1867 made a conspiracy to commit any 
offence against the laws of the United States, 
or to defraud the United States, if one or 
more of the parties should do any act to ef- 
fect the object thereof, a misdemeanor, pun- 
ishable by a penalty and imprisonment 

By the act of January 11, 1868, (15 Stat 
34), it was enacted, "that, from and after the 
passage of this act, no distilled spirits shall 
be withdrawn or removed from any ware- 
house, for the pm-pose of transportation, 
* * * or for any other purpose whatever, 
until the full tax on such spirits shall have 
been duly paid to the collector of the proper 
district; and aU acts and parts of acts in- 
consistent with the provisions of this act be, 
and they are hereby, repealed." 

I understand the claim to be, that, although 
the execution and signing, or the procm-ing of 
the execution, &c., of a false and fraudulent 
bond, was an offence against the laws of the 
United States, and a conspiracy to commit 
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such offence was formed, and an act done 
to effect the object thereof, in the year 
1SG7, yet, when, in 1868, it was enacted, that 
distilled spirits should not be removed from 
a warehouse imtil the tax should have been 
paid, the enactment operated not only as a 
repeal of the 40th section of the act of 1866, 
which had permitted, a removal on the giving 
of a bond, but operated, also, to prevent the 
punishment of a previous offence committed 
by executing or procuring such a false or 
fraudulent bond, when a bond was confess- 
edly required by law, and to prevent the pun- 
ishment of a previous conspiracy to commit 
that offence. 

The claim in this behalf natm'ally suggests 
an inquiry, by way of illustration. Suppose, by 
act of congress, the forgeiT or counterfeiting 
of notes or biUs issued by the United States, 
by authority of law, for circulation as money, 
should be declared a misdemeanor, and made 
punishable by some specific penalty or term 
of imprisonment, and thereafter, while mil- 
lions of such bills or notes are outstanding, 
by another act, the authority to issue biUs 
**from and after the passage of" such latter 
act should be withdrawn, would the bills 
already outstanding have any less validity, 
and would a forgery or counterfeiting there- 
of be any less a misdemeanor, punishable 
under and by the specific punishment pro- 
scribed in the previous statute? 1 am not 
able to perceive that a law forbidding the 
removal of spirits from a warehouse from 
and after the passage of the act, until the 
tax is paid, has any operation upon bonds 
previously given on such removals, or upon 
an offence previously committed by the sign- 
ing or execution of a false or fi-audulent bond 
theretofore required as a condition of such 
removal, the removal having been made in 
reliance thereon. The offence was complete 
when committed, and was pimishable as a 
misdemeanor. The law declaring the offence 
and prescribing the punishment is imtouched. 
Bonds given theretofore upon removals are 
valid to secure the performance of their con- 
ditions. All that has been done is to enact 
that, after the passage of the last statute, 
removals upon bond shall not be permitted. 

An application was heretofore made to Sir. 
Justice Nelson for a writ of habeas corpus 
tty or on behalf of this petitioner, and his 
opinion,— 8 Int. Rev. Rec. 169 [In re Oalieott, 
Case No. 2,311],— is cited to me to the effect, 
that the act of 186S, which forbids the re- 
moval of sph"its without the payment of the 
tax thereon, certainly repealed section 40 of 
the act of 1866, which permitted such re- 
moval on the execution of a transportation 
bond. Nothing can be more plainly true 
than that proposition. But that opinion con- 
tains no decision tliat the previous execution 
or procm'ement of false and fraudulent bonds 
was not, under the 42d section of the act of 
18GG, an offence, or that a previous conspn*- 
acy to commit that offence, and an act done 
to effect the object, were not punishable under 



section 30 of the act of 18G7, notwithstanding 
removals on bond were no longer permitted. 
He denied the motion on the ground that the 
fourth and fifth counts in the indictment 
were good, and were sufficient to sustain the 
conviction and judgment. But, having reach- 
ed that conclusion, he says, in terms: "As 
this view, in my judgment, disposes of this 
application, we shall not look into the ques- 
tion as to what effect the repealing act of 
1868, as it respects the transportation bond, 
has upon the other counts in the indictment, 
nor have we formed any opinion on the 
subject." 
The motion should, I think, be denied. 
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GALLON v. WILLIAMS. 

[2 Lowell, l.]i 

District Court, D. Massachusetts. February, 
1871. 

IsJURY IX Service of Ship— Discharge by Con- 
sul — Right to Wages — Right to be Cuked — 
Evidence — Consul's Certificate. 

1. Where a second mate was called on by the 
mate to help in suppressing a serious riot on 
board a ship lying at the wharf in a foreign 
port, and took a loaded pistol, which the mate 
warned him not to use, and in the scuffle the pis- 
tol was accidentally discharged and wounded 
the second mate himself, — held, he was wounded 
in the service of the ship. 

[See note to Case No. 1,992.] 

2. A consul at a foreign port has no power to 
discharge a seaman for disability arising from 
wounds contracted in the service of the ship. 

[Cited in The W. L. White. 25 Fed. 504; 
Raymond v. The Ella S. Thayer, 40 Fed. 
903.] 

3. A seaman so situated has a right to be 
cured and sent home at the expense of the ship, 
and his wages continue to the time of his re- 
turn, not exceeding the length of the voyage. 

[Cited in The W. L. White, 25 Fed. 505.] 

4. The statutes authorizing consuls to dis- 
cbarge seamen with their own consent do not 
apply to men who are so ill as to be unable to 
continue the voyage. 

[See Pool V. Welsh, Case No. 11,269; The 
Rupee, Id. 12,140; Heynsohn v. Merriman, 
1 Fed. 728.] 

5. The certificate of the consul, that the sea- 
man was "duly" discharged in such a case, is 
of no value as evidence. 

6. Where the master sent the clothes of a sea- 
man, who was left in hospital at a foreign port, 
to the consul's office, and the evidence did not 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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show that the seaman received them, — lield, he 
•could recover their value of the ship-owner. 
[See Nevitt v. Clarke, Case A'o. 10,138.] 

Un admiralty. Libel by Henry Gallon 
-against Elisha Williams.] 

On the 19th of JiUy, 1869, the libellant was 
shipped at Boston as second mate of the ship 
Pm'itan, for a voyage to Melbomrne and else- 
where, and back to the United States. That 
voyage ended at San Francisco in March, 
1S70. The ship ai'rived at Melbourne about 
the 5th of November, 1869; and on the 8th 
-of that month, while the vessel was lying at 
the wharf, some trouble occurred between 
the first mate and some seamen and their 
friends from shore, who were drunk and dis- 
orderly. The first officer called up the libel- 
lant from the hold to assist in restoring or- 
•der. The libellant took a pistol from his 
state-room, in order, as he said, to protect 
liimself, and to frighten the men into obedi- 
ence, and by some accident shot himself in 
the hand, inflicting a serious wound, which 
was not fully healed at the time of the trial. 
A surgeon was sent for, and by his direction 
the libellant was taken to the hospital. The 
ship paid the siu-geon*s bill, and the hospital 
dues for eleven days, and then the man was 
■discharged from service, and three months' 
wages were paid' into the hands of the con- 
■sul. The libellant remained in hospital for 
some weeks longer, and afterwards at Mel- 
bourne, imtil about the 4th of April, 1870, 
when he was sent home by the consul by 
way of San Francisco. 'The master ordered 
the second mate's clothes to be sent to the 
consul's office; but the evidence tended to 
show that they did not come to the actual 
possession of the man himself. All the ex- 
ti'a wages were expended in the care, attend- 
■ance, and support of the libellant at Mel- 
bourne. 

0. G. Thomas, for libellant 
S. Wells, for respondent. 

LOAVELD, Disti-ict Judge. There is some 
•conflict of evidence as to the precise way in 
which this unfortunate wound was received; 
but the tendency of the whole testimony is, 
that it was not incurred wantonly or reck- 
lessly, but in the course of what the second 
officer considered to be his duty. He was 
summoned hastily to quell what at sea would 
have been a mutiny, though at the wharf it 
ought, no doubt, to have a milder name. He 
says he was violently assaulted by the 
drunken men, and was knocked down and 
kicked in the side. The emergency was sud- 
den, and so serious, that the other man, who 
was called on to aid the first mate, was 
frightened and did nothing, and the mate 
liimself was presently obliged to call in the 
police. Assuming, then,, as I do, that the 
first officer, when he saw the pistol, told the 
second officer not to use it, and that this was 
a very proper and humane order, yet I do not 
find the libellant intending to disobey it. On 



the contrary, the discharge of the pistol ap- 
peal's to have been accidental. 

Under these circumstances, it does not ap- 
pear very gracious for the owners to strain 
any doubtful appearances against the only 
man who stood by the mate, and to insist 
that he went beyond his duty in their service. 
He was not enforcing a personal right of 
his own, nor carrying out any personal quar- 
rel. I cannot hesitate to say that this was 
an injm-y incurred in the service of the ship. 
Then his general right imder the maritime 
law would be to have bis wounds cured at 
the ship's expense, and to receive his wages 
during the time of his disability, or, at least, 
during a reasonable' time, not exceeding the 
length of the remainder of the voyage. Har- 
den V. Gordon [Case No. 6,047]; The Gteorge 
dd. 5,329]; Chandler v. Grieves, 2 H. Bl. 
606, note; The Latona [Shakerley v. Pedrick, 
Case No. 12,699]; The Atlantic, 1 Stu. Adm. 
125. There is no evidence of any stipulation 
in the shipping articles changing or abridg- 
ing this right. The contract usual in the 
whaling service gives the officers and men 
who are discharged for such a cause only 
wages pro rata; and the validity of such a 
contract has been recognized by this comrt 
in Brunent v. Taber [Case No. 2,054], and in 
other cases. Aa English statute has lately 
adopted a similar rule. The ship, under that 
form of contract, remains liable for the ex- 
pense of the man's sickness and of his re- 
turn home; and in Brunent v. Taber it was 
held, that the seaman having been dischar- 
ged by the consul by reason of the disability, 
and without being consulted, the two months'- 
extra wages paid to the consul could not be 
ehai'ged to him, unless he had received them. 
In this case there is a question whether the 
second mate was discharged with his own 
consent. The consul certifies that he was 
"duly" discharged; and the master says he 
told him he should be obliged to discharge 
him, and should send his extra pay and his 
clothes to the consul; that he does not re- 
member what answer was given, but that 
the libellant made no objection, and he sup- 
posed he acquiesced. The libellant denies 
that he ever assented, or, Indeed, ever heard 
any such conversation. It seems probable 
that some such notice was given in order to 
satisfy the consul, and I shall assume that 
the libellant, being notified, did not protest. 
The statutes authorizing the discharge of 
seamen, .with their, own consent, were not 
intended to apply to a ease in which the sea- 
nian is confined to his bed on shore, at the 
time the vessel is to sail, by a severe injury 
or illness incurred in the service of the ship. 
Such a discharge is nothing more than a 
recognition of the fact that he cannot go to 
sea. The statute was intended for a case 
in which there is some choice exercised to 
go or stay. And there is no consideration 
for a relinquishment of the seaman's well- 
established rights, unless, perhaps, where the 
two months' extra wages would or might 
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tie as much as he would otherwise be entitled 
to. If a fair conti-act with full understand- 
ing should he arrived at, it might be upheld 
though the man were more or less ill; but 
that he should lose the right to be cured, 
and sent home from Austi-alia, by a mere 
assent to the necessity of leaving him behind, 
is not within the true intent of the statute. 
A district judge of great experience is re- 
ported to have held that the consul's certifi- 
cate of the seaman's consent to be discharged 
is conclusive evidence thereof. Lamb v. 
Briaid [Case No. 8,010]. But as the consul 
has not so certified in this case, that ques- 
tion does not arise. 

The libellant is not to have damages as for 
a wrongful discharge, because it appears to 
have been entirely fit to leave him in the 
hospital; but he may have wages to the date 
of the ship's return to San Francisco, which 
appears to have been a port of discharge 
within the meaning of the conti'act, and the 
port where the seamen were, in fact, dis- 
charged. The precise date of the termina- 
tion of the voyage was not given in evidence, 
but it was said to be about the 1st of March. 
This would give three months and a half at 
?3a; that is, $122.50. Concerning the value 
of the clothes there is much controversy; 
and what became of them is not shown; but 
as no one knows that they ever reached the 
consul's office, and as the Hbellant swears 
he never saw them; he is entitled to recover 
then- fair value. The libellant testifies to an 
amount of clothing w^hieh is shown to be 
more than men in his position usually take 
to sea, and more than he seemed to possess, 
on the testimony of the respondents. But 
his evidence is, to some extent, corroborated 
by his boarding-house keeper, and the nega- 
tive evidence is not full or precise. Allow- 
ing for the depreciation which all such prop- 
erty suffers, it seems just to estimate the 
loss at $150; which, added to the wages, 
§122.50, makes ?272.50. I have not deducted 
the extra wages, because they appear to have 
been consumed in paying the hospital dues, 
passage-money, and other expenses for which 
the ship w^as liable, the case being in this re- 
spect like Brunent v. Taber, cited above. 
Decree for libellant for .?272.o0 and costs. 
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CALLOWAY V. DOBSON. 

[1 Brock. 119.] ^ 

Circuit Court, D. Virginia. May Term, 1807. 

Amexdmext of Eqi'ity Pleadings. 

Motions to amend the pleadings in a cause, ei- 
ther at law or in equity, are always addressed 
to the sound discretion of the conrt: and this 
legal discretion seems to acknowledge no other 
limits than those which are required by the 
purposes of justice, and for the restraint of 
gross and inexcusable negligence. But a defend- 
ant in equity will not be permitted to amend 

^ [Reported by John W. Broekenbrough, Esq.] 
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his answer, after the opinion of the court and 
the testimony have indicated in what respect it 
may be modified so as to effect his purpose. 
[Cited in Tvson v. Belmont, Case No. 14,- 
315a; Lamb v. Parkman, Id. 8,019; Reed v. 
Crowley, Id. Il,6rt4; Chamberlain v. Bit- 
tersohn, 48 Fed. 42.] 
[See Ross v. Carpenter, Case No. 12,072; 
Cross V. Morgan, 6 Fed. 241.] 

At the November term of this court, 1801, 
a judgment at law was rendered in favour 
of Matthew and John Dobson, administra- 
tors of John Dobson, deceased, who was the 
sui-viving pai'taer of Dobson, D altera & Wal- 
ker, of Liverpool, against James Calloway, 
sm-viving partner of Trents &. Calloway. 
The judgment was rendered in an action of 
assumpsit, brought to recover a large bal- 
ance alleged to be due to the Liverpool firm, 
on closing their very extensive transactions, 
which had been cai'i-ied on for a series of 
yeai-s. The defendant at law applied to this 
court for an injunction to restrain all pro- 
ceedings upon the judgment, charging the 
plaintiffs with fraud, in the rendition of their 
account, and insisting that the remittances in 
goods, bills, and tobacco sent by Trents & 
Calloway, to Dobson, Daltera & Walker, 
would, if they had been disposed of to the 
best advantage, nearly or entirely have ex- 
tinguished the balance for, which the judg- 
ment at law was rendered. The injunction 
was awarded, and the plaintiff at law, Mat- 
thew Dobson, filed a very elaborate answer, 
denying aU fi-aud, and annexing thereto a 
detailed statement of sales of tobacco.shipped 
by Trents & Calloway to Dobson, Daltera 
& Walker, with which the defendant at law 
had been credited, drawn from the books of 
the latter firm; which detailed accoimt, he 
declared, contained all the tobacco which 
had been shipped by Ti-ents & Calloway to 
Dobson, Daltei-a & Walker, of which the 
books of the firm contained any evidence. 
At the November term of this court, 1S06, 
the com't rendered the following interlocuto- 
, ry decree: "The com't is of opinion, that the 
account annexed to the defendant's answer 
of the sales of tobacco, consigned to Dobson, 
Daltera & Walker, by Ti'ents & Calloway, 
which is stated by him to be a complete 
transcript from the books of the former, ex- 
hibiting all the entries therein made, rela- 
tive to the tobaccos which constitute the 
subject of the conti'oversy, not conforming in 
the number of hogsheads sold, with the ac- 
counts previously rendered, on which the 
judgment at law was obtained, affords such 
reason to suspect the verity of those ac- 
counts, as to entitle the plaintiff in equity, 
to submit that circumstance to the consider- 
ation of a jury: The court doth therefore 
direct, that an issue be made up, and tried 
at the bar of this court, to determine wheth- 
er the plaintiff be entitled to any, and if to 
any, what additional credit for ninety-three 
hogsheads of tobacco, consigned by them ta 
I Dobson, Daltera ,& Walker, and not account- 
1 ed for in the detailed account of sales annexed 
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to the defendant's answer." At this term, 
the defendant moved for leave to file a sup- 
plemental answer, upon grounds which are 
considered in the following opinion. 

Before MARSHALL, Circuit Justice, and 
GRIPPIN, District Judge. 

MARSHALL, Circuit Justice. This bill was 
brought to charge the original defendants, 
who had obtained a judgment at law on a 
general account of sales of tobacco, shipped 
to them by the plaintiff, with unfairness in 
the rendition of that account, and calls for a 
detailed account of sales, which would en- 
able the plaintiff to detect the fraud, if any 
was committed. The present defendant, who 
is the representative of the surviving partner 
of Dobson, Daltera & Wallier, filed his an- 
swer, „,to which he annexed a detailed ac- 
count, which, he declared, exhibited all the 
information contained in the books of his tes- 
tator. On the hearing of the cause, it ap- 
peared that the general account of sales, on 
which the Judgment was rendered, compre- 
hended ninety-three hogsheads of tobacco not 
included in the detailed accounts; and this 
difference was considered by the court, as 
evidence that the tobacco had not really been 
sold; in consequence of which, an issue was 
directed, to ascertain the compensation to 
which the plaintiff was entitled, for tobacco 
shipped to the testator of the defendant, and 
not duly a'edited to him. When informed of 
this interlocutory decree, the defendant finds 
among the books of his testator, which was 
in his possession when the original answer 
was di'awn, further detailed accounts of nine- 
ty hogsheads of tobacco, and moves to amend 
his answer, so as now to avail himself, by 
way of answer, of these additional accounts. 

That a court possesses the power to allow 
any amendments in the pleadings while a 
case is depending, is not to be questioned; 
and this power is liberally exercised, both in 
courts of equity and common law, for the 
fm'therance of justice. Perhaps the legal 
discretion which exists in the ease, acknowl- 
edges no other limit than is necessary for its 
pm-poses of justice, and for the restraint of 
gross and inexcusable negligence. A long 
course of experience has marked, not indeed 
with absolute precision, but with some accu- 
racy, the extent of these limits. In courts of 
common law, amendments to the pleadings 
have been permitted after the argument of a 
demm-rer, and after the opinion of the com-t 
has been imderstood; and amendments have 
also been permitted after vex*dict, when a 
new trial has been awarded. Although 
com-ts of equity seem in general less ti-am- 
melled by technical rules than com-ts of law, 
they exhibit less facility in allowing amend- 
ments to an answer, than is exhibited by 
com'ts of law, in allowing amendments to 
pleadings. The instances ai-e rare, in which 
amendments to an answer have been allowed 
after a cause has been heard, and there has 
been any expression of opinion from the court 



The reason is obvious. A change in the 
pleadings generally promotes and can sel- 
dom defeat the justice of the cause; where 
such change may defeat the justice of the 
case, a court of law invariably rejects the ap- 
plication for leave to amend. But in equity, 
the answer of the defendant is testimony of 
the highest credit, and is often conclusive. 
The amendment, therefore-, may defeat the 
justice of the case. To allow a defendant^ 
as a general practice, to c'aange his answer, 
after having discovered precisely, from the 
opinion of the com*t and tbe testimony in the 
cause, in what manner it may be modified so 
as to effect his purpose, wpuld certainly be a 
dangerous mode of proceeding. 

In this case, the defendant is required to 
disclose from books in his possession the 
names of all the persons to whom the tobac- 
co of the plaintiff was sold, that he may be 
enabled to examine the purchasers respect- 
ing the verity of the account. The defend- 
ant withholds this disclosure as to ninetj'- 
three hogs Leads. After finding, that the con- 
sequences of this omission are unfavourable 
•to himself, he offers to make it, and asks to 
be placed in the situation he would have held 
had it been made originall3\ The indulgence 
requested may promote the justice of the 
case, but it is apparent it may endanger that 
justice. The defendant, who is called upon 
for discovering, may disclose just as much as 
he pleases, may take the chance of any ad- 
vantage which the experiment may afford, 
witli the confidence, that its proving unsuc- 
cessful will do him no injury. It is extreme- 
ly probable, that in this case the particular 
accounts now offered were overlooked, and 
not piurposely concealed. But there is no ev- 
idence of this,- except the declaration of the 
defendant himself— a declaration which may 
be made in every case; admitting it to be 
true, it implies a gross negligence, which is. 
of a description so calculated for the intro- 
duction of fraud, that the general policy of 
the law may require the person who has 
committed it to bear the consequences. 

It is certainly proper, in such a case, for 
courts to examine precedents, and to re- 
spect them. Those which the research of 
counsel has produced, have all been con- 
sidered. The case of Countess of Gainsbor- 
ough V. Gifford, reported in 2 P. Wms. 424, 
is certainly one in which an amendment was. 
allowed after a deci*ee, in a point on which, 
the materiality of the amendment had been 
ascertained by the opinion of the com*t. 
But the points of dissimilitude between that 
case and this are very stiiking. In that 
case, upon the first suggestion, that the an- 
swer contained the admission which was. 
relied on, and before any opinion of the court 
was avowed, the mistake was asserted and 
in a great measure proved. In this the mis- 
take is only mentioned after the opinion of 
the com-t has disclosed the effect of the omis- 
sion. In that case, the amendment only 
restored the answer to its original form, it 
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only replaced, the averment wliich the an- 
swer originally contained, which the defend- 
ant supposed and had a righi to suppose that 
it still contained. In this, it inti'oduces new 
and important matter which was at the time 
in the power of the defendant, and ought 
to have been originally inserted. In that 
case, the mistake was conclusively shown 
by unexceptionable testimony, and was a mis- 
lake not occasioned by the negligence of the 
defendant In this, it is shown only by the 
defendant himself, and admitting all he says, 
must be ascribed to gross negligence. When 
it is perceived, that in the case reported by 
Peere Williams, the amendment was in the 
first instance rejected, and was afterwards 
admitted with great difficulty, it is difficult 
to resist the conviction, that in this case 
the application would, without hesitation, 
have been denied. In that case, it was im- 
possible that the justice of the case could 
bave been impaired by the amendment, or 
that gross and culpable neghgence could 
be encom-aged by it In this case, the re- 
verse is the fact 

The case in 8 Vezey (Jennings v. Merton 
College, S Vez. 79) is nothing more than the 
common case of an amendment made to an 
answer before the cause comes on for hear- 
ing, perhaps before it is set for hearing. The 
case in 10 Vezey (Dolder v. Bank of Eng- 
land, 10 Vez. 284), so far as it respects amend- 
ing an answer, refers only to the case al- 
ready cited from the 8th volume of the same 
reporter, and so far as it respects exceptions, 
states a case previous to a hearing. The case 
in Ambler (Patterson v. Slaughter, Amb. 
292, 294) was also an amendment, made 
before a hearing, by introducing a fact not 
to be proved by the defendant himself, but 
which only let him in, to prove his real case. 
"The difficulty with which the amendment 
was allowed on that occasion, fm-nishes 
sti'ong reason for the opinion that it would 
be, without hesitation, rejected in such a 
case as this. The pi-inciple laid down in 
Mitford (Mitf. Eq. PL 17, 18, 324, note b) 
appears from the note mentioned by Mr. 
Randolph, to go further than, from the sub- 
sequent practice of the court of chancery, 
would seem to be approved. But admit- 
ting it in its utmost latitude, it only goes to 
this: that where the proofs in a cause, 
show a case not put in issue by the pleadings, 
an amendment wiU be permitted, which shall 
bring the proofs and the real case before 
the com-t 2 Madd. 375, 376; 4 Madd. 21-28; 
Caster y. Wood [Case No. 2,505]. 

It is obvious, that these ai"e eases far 
short of the present. In none of them 
can there exist a question, respecting the 
-unfair use which may be made of the in- 
dulgence. 

In this case, the amendment would go be- 
yond any which has ever been allowed, and 
that in a case where the precedent is sus- 
ceptible of infinite abuse. The amended an- 
swer, therefore, cannot be received. This 
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is the less essential, because the defendant 
win not be deprived of his right to give the 
actual sales in evidence to the jury. Mo- 
tion to amend overruled. 
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Case K"o. 2,326. 

CALVERT V. SLATER. 

[1 Cranch, 0. 0. 44.] ^ 

Circuit Court, District of Columbia. Dec. 
Term, 1801. 

Practice — Extekdisg Time to Plead. 

If the defendant on the plea-day demand oyer 
which is not given until the subsequent term, 
the court will give the defendant time to plead 
after oyer. 

Debt on bond. A rule to plead had been 
laid on the defendant at last term. On the 
plea-day the defendant prayed oyer of the 
bond, which being now given, the court en- 
larged the rule imtU Monday next 

Simms, for plaintiff. 
Gantt, for defendant 



Case l^o. 2,327. 

CALVERT V. STEWART. 

[4 Cranch, 0. C. 728.] ^ 

Circuit Court, District of Columbia. May 
Term, 1836. 

Distraint fob Rest— Loss of Lien — Replevin 

— PlEADISG ASD PllOOF. 

1. A landlord who distrains horses, in Mary- 
land, for rent, and hires them out, and permits 
them to go into the District of Columbia, where 
they are attached for a debt due by the tenant, 
does not thereby lose his lien upon the horses 
for the rent, but may maintain replevin for 
them in the said district, notwithstanding the 
attachment. 

2. Upon the issue of non cepit the plaintiff 
must prove that the defendant took the proper- 
ty from the possession of the plaintiff. 

At law. Replevin. Pleas non cepit, and 
property in G. W. Delaplaine. General rep- 
lication and issue to both pleas. 

In order to maintain the issue on the part 
of the plaintiff [Charles B. Calvert] he of- 
fered evidence, without objection, that Dela- 
plaine was the tenant of George Calvert in 
Prince George's county in Maryland; and 
being indebted for rent-arrear, the plaintiff 
as bailiff of G. Calvert, on the 13th of Jan- 
uary 1834, distrained a wagon and two 
horses, the property of Delaplaine, foimd on 
the premises, and advertised them for sale, 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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and delivered them to a Mr. Taylor, to keep 
till the sale, who, with the consent of George 
Calvei"t, the landlord, hired them to one 
Farrell, to go to Washington, in the District 
of Columbia. Farrell took them to Alexan- 
dria, and put them up in the stable of de- 
fendant, William B. Stewart, an innkeeper, 
where they were attached on the 15th of 
January, 1834, for a debt due by Delaplaine 
to Lambert & McKensie; and the plaintiff 
replevied them in the present action. 

Upon the trial, THE COURT (nem. con.), 
upon the motion of the defendant's couns^, 
Mr. Neale, instructed the jury that the plain- 
tifie cannot recover upon the issue of non 
cepit, unless he satisfies them, by evidence, 
that the defendant, actually or constructive- 
ly, took the property from the actual or con- 
structive possession of the plaintiff. Mr. 
Neale also moved the court to instruct the 
jury, in effect, that by the hiring out of the 
property, and suffering it to be carried out 
of the state of Maryland, the plaintiff lost 
his lien, and could not now, here, maintain 
replevin upon it. Which instruction, THE 
COURT (CRANOH, Chief Judge, contra) re- 
fused to give. 

CRANOH, Chief Judge, thought, that by 
hiring out the property, and suffering it to 
be taken out of the state of Maryland, the 
plaintiff lost his lien; that his action of re- 
plevin:^ admits that he lost the possession, 
and that with the possession his lien ceased. 
That the distress was, in its nature, a local 
remedy, confined to the territory and juris- 
diction of Maryland, and which could not be 
enforced here. At fii-st, without recollecting 
the statute (11 Geo. U. c. 19, § 19), he thought 
that the plaintiff, by hiring out the distress, 
and sending it out of the county and state, 
was a trespasser ab initio, and could not 
justify imder the distress; but upon recol- 
lecting that statute, he retracted that part 
of his opinion; but still held, that although 
trespass may be maintained upon possession 
alone, yet replevin cannot without a title 
either general or special. See Williamson v. 
Ringgold (in this court, at May Term, 1830) 
[Case No. 17,755] ;' Meany v. Head [Case 
No. 9,379], Mr. Justice Story's opinion; Stat. 
52 Hen, m. c. 4; 2 Bac. Abr. tit "Distress," 
D.; Gilb. Repl. 157, 164; Gardner v. Camp- 
bell, 15 Johns. 401; 2 Wheat Selwyn. N. P. 
896. 

Mr. Taylor, for plaintiff, cited Com. Laudl. 
& Ten. 410. 

Mr. Neale, for defendant cited 3 Bl. Comm. 
12; Bradb. Dis. 240; Whitaker, Lien, 68, 69; 
Paley, Ag. 224-230, 234r-237; Shannon v. 
Shannon, 1 Schouler & L. 324; Dod v. Mon> 
ger, 6 Mod. 215; Sweet v. Pym, 1 East 4. 

Verdict for plaintiff. 

CALVERT LITHOGRAPHING, ETC., 00. 
(PARlilER v.). See Case No. 4,651. 

CALVIN (UNITED STATES v.). See Case 
No. 14,711. 

CALYPSO, The. See Case No. 11,506. 



Case Wo. S,3S8. 

CAMAO V. ALLWINE. 

[1 Wash. 0. C. 466.] * 

Circuit Court, D. Pennsylvania. Oct. Term,. 

1806. 

Ejectment of Tenant for Non-Payment of Bent- 

— Repossession — ^Procedure. 

1. After a judgment in ejectment, upon a 
covenant of re-entry for nonpayment of rent, 
and the plaintiff in ejectment having been put 
into possession by an habere facias possessionem, 
the defendant paid the amount of the debt and 
the costs, and obtained a rule to show cause 
why the possession should not be re-delivered. 

2. The court refused to interfere in this sum- 
mary way, but left the defendant to his remedy 
on the equity side of the court; particularly, as 
the- parties did not agree as to the amount of 
the rent due. 

The lessee of Mr. Camac obtained a judg- 
ment in ejectment, against AUwine, upon a 
covenant of re-entry in a lease, for nonpay- 
ment of rent, and was regularly put into pos- 
session, imder an habere facias possessi- 
onem. Hallowell, some days before, paid 
into com't for his client, the tenant, aU the 
arrears of rent which he said were due, with 
the costs; and obtained a rule to show cause, 
why the defendant should not have the pos- 
session restored. Gibson now showed cause, 
and insisted, that the defendant had no rem- 
edy, but in equity. He stated, as an addi- 
tional reason against an interference in this 
summary way; that all the rent due had not 
been paid, and that the defendant, after pos- 
session delivered, had entered and violently 
pulled down some of the buildings. Hallo- 
well admitted that in England, the courts do 
not relieve after possession delivered; that 
they do so after judgment. Under Stat 44, 
2, if rents be paid in six months after judg- 
ment, equity may relieve. He cited 2 
Strange, 900; 8 Mod. 345; 6 Bac. Abr. 34. 

THE COURT (PETERS, District Judge, ab- 
sent) refused to interfere in a summary way; 
and said that the dispute, about what is due, 
would alone be conclusive, even if it were 
otherwise proper, to relieve in this way. 
Rule discharged. 



GAJMAO (BUSHBY v.). See Case No. 2,226. 

CAjMAO (FAJRCHILD v.). See Case No. 4,- 
610. 



Case Wo. 2,3S9. 

OAIMAC et us. v. FRANCIS. 
[3 Wash. 0. C. 108.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 

1811. 
Commissioner's Report on Accounting — Hear- 
ing ON Esoeptions — New Evidence. 

It is no reason, for referring accounts back to 
the commissioner, who made the report, that 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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one of the parties suggests, that since it was 
made, he has obtained evidence in support of 
his exceptions; and that he expects he will be 
able to discover new debts and credits, not now 
known to him. The new evidence may be read, 
when the exceptions are argued. 

fi^^ee Union Sugar Refinery v. Matthiesson, Case 
No. 14,398; Magic Ruffle Co. v. Elm City 
Co., Id. 8,950.] 

On motion of the plaintiff, the court re- 
ferred the accounts back to the auditor, so 
far only, as to report such further credits, as 
either party may prove himself entitled to, 
and which the other, on notice of it, refuses 
to allow. But the court refused to refer the 
accounts generally, because of the sugges- 
tion, that the plaintiff had, since the last 
com-l, obtained documents and evidence 'in 
support of his exceptions; and that he ex- 
pected it would be in liis power to discover 
new credits, not now known to him. As to 
the new evidence, in relation to exceptions 
which the court has not yet decided upon, 
that can be received by the coui-t, without a 
reference to the auditor; and as to the addi- 
tional credits, which the plaintiff only con- 
jectures it may be in his power to discover, 
this affords no reason for the reference. Or- 
der made accordingly. 
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Case JRTo. 2,330. 

CAilBIOSO V. ^iIAFFET. 

[2 Wash. C. C. 98.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1807. 

Contract in Fradd of Customs Laws— Validity 
— Enforcement— Foreigner Tkadixg is the 
United States — Evidence op Account — 
Books. 

1. C. and il. were Jointly interested in vessels 
and cargoes, not as partners, but as joint owners 
in each adventure. The cargoes were shipped 
to the United States, C. being an alien, and JI. 
a citizen; the vessels being registered by il. 
as American, and the cargoes appearing to be 
his property, and entered as such. This action 
was brought to recover a balance of account 
arising out of these transactions. The car- 
goes were subject to foreign duties, and the 
transaction, being a fraud on the laws of im- 
post and tonnage, cannot be brought into our 
courts for the purpose of enforcing a demand 
arising out of it. 

(Cilod in Dutilh v. Coursault, Case No. 4,- 
20G.] 

2. A foreigner is not always bound to take 
notice of the revenue laws of a country to whicli 
he does not belong; and a firm and final con- 
tract, made in his own or a foreign country, is 
valid, although it may be intended to violate the 
revenue laws of a country with the property ob- 
tained from him by such contract, he not being 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



acquainted with the intended fraud. Aliter, if 
the contract is to be completed in, or has a 
view to the violation of the laws of the country 
where it is to be executed. 

3. A foreigner trading to the United States, 
is bound to know our revenue laws, and his 
ignorance of them will not exempt him from 
their influence. The property of Cambioso in 
the cargoes cannot be distinguished from his 
ownership of the vessels; as those cargoes were 
subject to foreign duties, being imported in ves- 
sels not entitled to an American register. 

4. If any goods imported in these vessels 
were not subject to duties, their proceeds may 
be recovered; as the United States were not 
injured by their importation. 

5. A deposition, in which the witness swore 
that he had examined, and believes an account 
against him, to which he refers, to be right, be- 
cause the clerk who made it out would not have 
stated it incorrectly, although he has never 
compared it with the books of his creditor, from 
which it was taken; may be read in evidence. 
The account is not proved to be acknowledged 
by this deposition, but goes to the jury, who 
will decide whether the deposition is sufficient 
proof of the items contained in it. 

[Cited in U. S. v. 146,050 Clapboards, Case 
No. 15,935.] 

6. The books of the parties to this transaction 
would not be evidence for either of them, un- 
less supported by other evidence. 

[See p-ield v. Moulson, Case No. 4,770; Lever- 
inge V. Dayton, Id. 8,288.] 

This was an issue sent by the commission- 
ers of banla'upts, to try whether any, and 
what sum was due to the plaintiff from the 
banki'upt. Maffet's deposition was offered 
by the plaintiff, and was objected to on two 
grounds; first, that in right of his wife, the 
daughter of Cambioso, lie was entitled to a 
part of Cambioso's estate, and therefore the 
recovery, in this case, would be to his ad- 
vantage. Second; that he had not released 
his interest in the allowance to be made him 
out of the estate in the hands of the as- 
signees. But a release . being produced to 
the executors of Cambioso, of all interest in 
that estate; and it appearing that his evi- 
dence goes to establish the plaintiff's claim, 
of course, and to diminish the fund, the ob- 
jection was given up by the counsel. The 
case appeared, from his deposition, (so far as 
it is important to the points of law cited by 
the counsel,) to he shortly this. Maffet, a 
citizen of the United States, and Cambioso, 
an alien, residing at Cui-acoa, were jointly 
concerned in a number of vessels and their 
cargoes; not as general partners, but in each 
particular adventm-e. Those vessels were, 
nevertheless, aU registered as American bot- 
toms, as the sole property of JIaffet. The 
cargoes were also all, ostensibly, the property 
of ilaffet, and entered as such. This busi- 
ness was carried on for a considerable length 
of time, and a large balance is now claimed 
by the plaintiffs upon the vessels, and an- 
other balance upon the cargoes. To the dep- 
osition of Maffet, is annexed the account 
upon which their claim is founded, and 
which Maffet says he has examined and be- 
lieves to be right, but allowing that he has 



'[4 Fed. Cas. page 1087J 



(Case No. 2,330) CAMBIOSO 



not compared it either with Gambioso's 
hooks, or -with his own. In his cross-exam- 
ination he says, he believes the account to 
"be correct, b,ecause he can see no reason why 
the clerk of the plaintiffs should di'aw it ofi 
otherwise. The offering this account to the 
jm-y was objected to by the defendant's 
■counsel, because it cannot be consiaerea as 
an acknowledged account; since this deposi- 
tion was given subsequent to the bankruptcy 
■of Mafifet, when he had no interest in his es- 
tate, or in the dispute. That the evidence of 
Maffet speaks of it only to the best of his 
memory, and rests his belief of its correct- 
ness on the supposed integiity of the clerk. 
It was contended, that as such evidence 
would not be sufficient to authenticate a 
•deed, or bond, or settled account, in case of 
the authenticity of the instrument being 
questioned; neither is it suflQcient to au- 
thenticate this account, so as to make it 
•evidence to go to the juiy. Another reason 
assigned was, that the evidence of JMaffiet 
was inferior to his books, and those of Cam- 
bioso, which might have been produced. 

J. Ingersoll and Mr. Rawle, for plaintiff. 
Hare & Dallas, for defendant. 

Before "WASHINGTON, Cu:cuit Justice, and 
PETERS, District Judge. 

WASHINOTON, Cu'cuit Justice. The ar- 
gument of the defendant's counsel proceeds 
upon two mistakes; first, that this account is 
offered as a settled account, which I do 
aiot understand to be the case, and which 
certainly it could not be. The account is not 
■of itself evidence of any debt; it is a mere 
exhibition of the items of the debt, which 
must rest upon, and can only be supported 
by other evidence. If the witness in this 
<:ase had sworn positively that, to his perfect 
recollection, every item in this account was 
correct, it is clear, and it is admitted, that 
such testimony would establish the demand, 
unless such evidence was contradicted, or the 
witness discredited. In such a case, no ob- 
jection could be made to the account being 
read, as containing the items of the demand: 
but still the evidence, not the account, would 
be the foundation of that demand. But the 
witness does not swear positively; yet this 
is no objection to the offering the account, 
and it will be for the jiiry to say, if the evi- 
dence to prove the items in it is sufficient to 
satisfy them. Again, the witness is not only 
not positive in his evidence, but he assigns, it 
is said, a bad reason for believing it to be 
correct This goes still further to weaken 
bis evidence; but the evidence is equally 
competent, though not equally strong. These 
■ considerations may be properly urged to the 
jury, who are judges of the weight of evi- 
dence, and of the credit of witnesses; but 
they do not affect the admissibility of the ev- 
idence. The second mistake is, that the 
books of Maffet and of Cambioso, are better 



evidence than the testimony of a witness, to 
establish this account, and therefore such in- 
ferior evidence is inadmissible. I think quite 
otherwise. Gambioso's books would not be 
evidence at all for him, nor Maffet's for the 
defendants, unless supported by other testi- 
mony; and though they might be evidence 
against them, yet they are not of a superior 
dignity to a witness proving the same fact. 
This case is very xmlike that put at the bar, 
of a bond, which ought not to be proved on 
nou est factum, by evidence similar to what 
is given by Maffet in this case. In that, the 
paper itself is evidence of the debt, and the 
\vitness is only examined to authenticate and 
verifj' the paper, so that it may be read. 
Then, if the witness should say that he be- 
lieved the bond to have been executed by the 
obligor, because of his confidence of the cor- 
rectness of those who appear as witnesses to 
the execution, the court would lay its hands 
on the paper, and say it was not sufficiently 
authenticated to make it evidence to be laid 
before the jury. But in this case, the ac- 
count is not evidence that a shilling is due. 
The witness is not called upon to authenti- 
cate the paper, but to -prove the truth and 
correctness of the items in it I do not rely 
upon the evidence of Maffet as the acknowl- 
edgment of the party, because it was made 
after he had ceased to have" an interest in 
the estate, but -as the evidence of a witness 
of whose credit the jury is to judge. 

The defendant's counsel, after endeavoring 
to impeach the credit of Maffet, and to show 
the insufficiency of his evidence to establish 
the account, contended, that the whole of 
the demand arising from the transactions in 
violation of the revenue laws of the United 
States, cannot be enforced in any of the 
courts of the United States. They read the 
different revenue laws, to sbow that a ves- 
sel cannot obtain an American register so as 
to exempt her cargo from the payment of 
alien duties, where a foreigner is partly in- 
terested in the vessel; and that the Amei'i- 
can registers for these vessels wei'e obtained 
by the perjury of Maffet See 2 Acts Cong, 
pp. 131, 144; 1 Acts Cong. p. 342, § 36; 
Id. p. 251, § 2; also the following cases, to 
prove the general principles: [Maybin v. 
Conlon; Duncason v. M'Lure; Murgatroydv. 
M'Lui-e] 4 Dall. [4 U. S.] 299, 308, 342; 5 
Term R. 594. That if it were necessary to 
bring home to a foreigner a knowledge of 
the laws of the foreign countiy, Cambioso 
was bound by the knowledge of Maffet, his 
partner and agent. 3 Term R. 454. 

For the plaintiff, it was answered, that 
the principle does not apply to foreigners, 
unless they are proved to have known of 
the laws liiey have violated, and that they 
have been so violated: that it should appear 
that Cambioso knew of the revenue laws 
of the United States, and also that Maffet 
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had registered the vessels as his sole prop- 
erty. This appears to have been relied upon 
in all the cases on this subject. 3 Term 
R. 454; 4 Term R. 46. That if the objec- 
tion should apply to the balance claimed 
on the vessels, still the claim is separable 
(3 Vezey, Jr. 373); and the objection is in- 
applicable to the balance claimed on the 
cargoes, unless express notice can be proved; 
for, though an alien cannot be a part owner 
of an American registered vessel, yet he vio- 
lates no law by being concerned with a 
citizen in the cargoes cai-ried in an American 
registered vessel, for he pays no higher du- 
ties in such a case than a citizen; all de- 
pending on the character of the vessel, not 
of the person. In the third place, it was 
contended, that if the law be against the 
plaintiff, as to the balance claimed on ac- 
count of the vessels and cargoes, subject to 
pay duties; still it does not apply to a part 
of the plaintiff's demand, on those portions 
of the cargo which paid no duties at all. 

WASHINGTON, Circuit Justice, delivered 
the charge of the court. The only part of 
the ease which the court will notice, is the 
point of law which has been raised; as to 
the weight of the testimony, or credit of 
the witness, the jury will judge. 

The facts on which this point rests are 
few. Cambioso and Maffet wei-e jointly in- 
terested in a number of vessels, and in the 
cargoes shipped on board of them to this 
country, upon which transactions distinct 
balances are stated in favour of Cambioso, 
and are now claimed by his executors. Maf- 
fet was an American citizen residing in 
Philadelphia, and Cambioso an alien, resid- 
ing in Curacoa. Under the laws of the 
United States, nothing could protect these 
pai-ties from the payment of alien duties, 
on the vessels "or on the cargoes, (except 
such parts as were not dutiable at all,) but 
an American register. This, however, could 
not be obtamed, in consequence of Cam- 
bioso's being an alien. If obtained. It must 
have been by a concealment of his interest, 
and by the perjury of him in whose favour 
the register was granted. Yet it appears 
that such registry was obtained by Maffet, 
as the sole owner or these vessels; and in 
consequence of such concealment and per- 
jury, a number of mercantile adventm-es 
were carried on by Maffet and Cambioso, 
on which this claim is founded, for consider- 
able balances in favour of the latter. The 
defendant insists that this claim cannot be 
enforced In the courts of the United States; 
because those courts cannot lend their aid 
to establish a demand founded upon a vio- 
lation of the laws of the United States. 
This principle of law may not, in a moral 
point of view, destroy the right of the plain- 
tiff; but it goes to defeat his remedy in the- 
tribunals of this country. The soundness of 
the principle, as a general one, is acknowl- 



edged by the plaintiff's counsel; but it is- 
contended to be Inapplicable to foreigners, 
who are not bound to talie notice of the 
revenue laws of a foreign coiihtry, unless- 
proof is brought home to them of a knowl- 
edge of those laws, and of every fact nec- 
essary to apprize them of the breach of them. 
But we do not understand how a knowledge 
or ignorance of the foreign law can be im- 
portant; for if a foreigner Is bound, in any 
case, to take notice of such laws, it is no 
defence for him that in fact he did not know 
them. It was his duty to know them, and 
his ignorance shall not excuse him. If he 
is not boimd to take notice of them, then it 
is of no consequence whether he did or did 
not know them. In some eases, a foreigner 
is not bound to take notice of foreign rev- 
enue laws. For if he makes a firm and 
final contract, completed in his own or a 
foreign country, it is nothing to him whether 
a use may, or may not be made of the eon- 
tract in violation of the revenue laws of a 
foreign country. In the ease of Holman v, 
Johnson, Cowp. 341, the sale was completed 
in France, and the vendor was, in no respect, 
concerned or aiding In the illicit use intend- 
ed to be made of the goods, though he knew 
of such Intention. Not so as to a citizen, 
who, though the contract be complete, yet, 
if he be knowingly instrumental to a breach 
of the laws of his own country, he cannot 
have the aid of those laws against which he 
has offended. As if he sell goods for the 
purpose of their being smuggled; lends mon- 
ey to a person at a gaming-table, for the 
purpose of enabling the borrower to violate 
the law against gaming; or the like. But 
if the conti'act of the foreigner is to be com- 
pleted in, or has a view to its execution in 
a foreign country, and Is repugnant to the 
laws of that country, he is bound to take 
notice of them. If so, how much stronger 
is the case of a foreign merchant, owning 
property and carrying on trade in another 
country, by means uuttuthorized by, and in 
violation of the laws of that country? In 
such case, he is not only presumed to know, 
but is bound to take notice of them. He 
contracts and does business under the faith 
and sanction of those laws; and shall he 
not be bound by them? Cambioso then knew, 
or ought to have known, the laws of the 
United States, as to the registering of ves- 
sels; that he could not be exempt fi'om the 
payment of alien duties, unless the vessels 
were registered; and that such register, if 
obtained, must be so by practising a fraud 
upon the laws. Is H possible that he, a 
partner with Maffet in these vessels and car- 
goes, and acting with him In the whole busi- 
ness, could be ignorant that he was not 
biu'dened with the payment of alien duties? 
But if this could be conceived, yet the illegal 
acts, in the profits of which he is now seek- 
ing to participate, were done by his partner 
or agent; for whose conduct he Is respon- 
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sible, though his ignorance of the law could 
be proved. 

The coiu't has been called upon to dis- 
tinguish between the claim on account ol the 
vessels, and of the eargces. But for what 
purpose, as to such parts of the cargo as 
were liable to duties? Being concerned with 
Maffet in the vessels which carried the car- 
goes, the cargoes could not be exempt from 
alien duties, unless the vessels had American 
registers. But he knew that they could not 
legally obtain such registry. If so, he knew 
also, that the cargoes must be subject to 
the payment of alien duties. Could he be 
ignorant that the cargoes were not charged 
with such duties? This is equally as im- 
probable, as that he should not know that 
the vessels were subject to such duties. Up- 
on the whole, then, it is dear, that if proof 
were necessary to be brought home to Cam- 
bioso, of his knowledge that these vessels 
had obtained the character of American ves- 
sels, by a fraud upon the laws of the United 
States; such proof is fin^nished by the na- 
ture of the transactions themselves. But 
whether he had such knowledge in fact or 
not, the frauds were committed by his part- 
ner or agent, by which he must be affected: 
and as to the revenue laws themselves, he 
was bound to take notice of them. As to 
any goods which may have been imported 
in those vessels into this country, which 
were free of duties, tliey are subject to a 
different consideration. Such importation 
was not a violation of the revenue laws. 
As Cambioso gained nothing, and the United 
States lost noQiing, by a concealment of his 
interest in those goods, or in the vessels; 
there' was no such fraud as would vitiate 
his demand for any balance due on their 
account. It was contended that Cambioso, 
by sending to Maffet documents respecting 
the cargoes, as belonging to Maffet, enabled 
him to commit perjm'y in the oath which 
he took at entering them, and that thus 
participating in this immorality, he ought 
not to recover. But it by no means appears 
that the oath taken by Maffet on enterhig 
such goods as his sole property, was even 
false, much less that it was perjury. We 
do not observe the oath or any part of the 
law requires that all the partners should 
be named. The object of the law is to in- 
siu:e the payment of duties, and not to dis- 
close the names of the owners of the prop- 
erty. The adoption of the doctrine contended 
for, might be extensively mischievous to' 
dormant partners. But even admit that a 
false oath was taken by Maffet, by means 
of the papers sent to him; we do not per- 
ceive how this can affect the right of Cam- 
bioso to recover the value of these goods 
sold by Maffet, for which he was justly in- 
debted to Cambioso. Cambioso violated no 
law of the United States, in concealing his 
name as part owner of these goods. 

Verdict for defendant, 
4FED.CAS.— 69 
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CAMBLOS V. PHILADELPHIA & B. B. CO- 

DINSMOBB V. SAME. 
[30 Leg. Int. 149;^ 4 Brewst. 563; 9 Phila. 

Circuit Court, E. D. Pennsylvania. April 25,, 
1S73. 

Railroads— Ch AUG Es von Carthage — Poweks — 
CoMPETiTios— Monopoly — Express Company — 
Preferential Accosimodation— Infraction of 
Charter— Suit by Stockholder — Mandators 
IsjDNOTiON — When Granted Interlocutor] lt 
— Citizenship or Joint-Stock Company. 

1. Of two bills in equity, filed at the same- 
time, one was at the suit of an express carrier 
against a railroad company to prevent the con- 
tinuance by them of a competing business in 
which they were engaged, as he alleged, with- 
out authority in their charter; also to com- 
pel the allowance by them of certain disputed 
facilities and accommodations which he claimecl 
in his own business upon their line, and also to- 
prevent the continuance by them of certain al- 
leged overcharges for transporting his ex- 
press freights. The other bill was against the 
same company at the suit of one of their stock- 
holders. It contained the same allegations and 
prayed like relief. He was a party in the in- 
terest of the express carrier, and, pending {h& 
disputes, had bought the stods in order to 
promote that interest by thus bringing suit. 
A preliminary injunction asked under each bill 
was refused under both, because if either com- 
plainant had an equitable right it was not, in 
such a case, enforceable until final hearing. 

[See Cole Silver Min. Co. v. Virginia, etc.. 
Water Co., Case No. 2,990.] 

2. A mandatory order, as a method of en- 
forcing the concession of a right, is generally in- 
consistent with the object and appropriate func- 
tions of a preliminary injunction; and unless 
there is an extraordinary special exigency, will, 
not be made interlocutorily. 

3. Under a bill against a corporation by a; 
stockholder, a preliminary injunction is not or- 
dinarily grantable where the question is not. 
that of preventing forfeitjire of the charter 
from being incurred, but only that of alleged' 
erroneous administration of corporate faculties. 

4. Here, if the defendants had infringed their- 
charter, the mischief was already done, and 
preliminary injunction could not avert a forfei- 
ture. The value of their stodc in other re- 
spects could not be impaired by their participa- 
tion in the profits of a competing business.. 
Their liability to an action at the suit of the ex- 
press carrier was a risk which the stockholders- 
had voluntarily sought. Therefore, if he were a. 
complainant for his own interest, he could not; 
ask preliminary injunction. 

5. If any act of the defendants prejudicial' 
to the express carrier was also an infraction of 
their charter, he was not, on the latter account,, 
entitled to any redress. As to him, the only 
questions were those of alleged injury to his; 
business of a freighter; and those questions,, 
unless there had been a judgment at law, were- 
not of such urgency as necessarily to require- 
interlocutory decision. » 

6. The charter of a railroad company author- 
ized them to charge certain limited rates of toll" 
to others for passage over the rails; but did not 
limit their charge for transportation by them- 
selves. The absence of a limitation of the lat- 
ter charge did not enable them, as common car- 
riers, to make unreasonable charges. 

7. A statutory limitation of a railroad com- 
pany's charges impliedly excludes, within the- 

^ [Reprinted from 30 Leg. Int. 149, by permis- 
sion,] 
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limit, and question of their unreasonableness, 
unless rebates from the maximum, or additions 
to, or rebates from any lower established rates, 
are systematically unequal. Here eqiiality is 
understood in a relative sense, as importing that, 
under like circumstances, a like rate, according 
to weight or bulk, is charged to all persons for 
the carriage of goods which are of like descrip- 
tions for purposes of transportation. Occasional 
inequality, even though prefereii+^ial, is not al- 
ways necessarily unreasonable. But systematic 
relative inequality cannot be reasonable. 

8. The absolute monopoly of such a company, 
as owner of the road, includes only the profit 
from tolls properly so called. 

9. Any further monopoly is founded only in 
the great relative necessity that, for the se- 
curity of persons and property, a railroad com- 
pany should have exclusive control of the mo- 
tive' power and of the track, 

10. The monopoly of the company, as a com- 
mon carrier, depends wholly upon the relative 
necessity, and cannot be extended beyond its 
•exigency. 

11. But the company may, as a common car- 
rier, exercise any accessorial functions profitable 
to themselves and useful to the public. 

12. Freight which is transportable partly up- 
on their own road, and partly beyond it, can be 
received by them as consigned for their ulterior 
destination. 

13. Thev may, as common carriers, engage in 
the accessorial business, with horse power, of 
■collecting freight which is to be transported up- 
on their own railroad, and delivering freight at 
the places of destination. 

14. But they cannot monopolize wholly or 
partlv this accessorial business, or promote the 
monopoly of it by any one else, or appropriate 
preferential advantages for conducting it, to 
their own profit, or to that of any one else. 

15. Express carriers are not, through any 
present magnitude, or prospective expansion, of 
their business, entitled to any such prefer- 
ential facilities or accommodations from a ra 1- 
road company as would preclude or impede par- 
ticipation by the railroad company or by any of 
the public in condnctiiiEr such business with 
■equal advantage on any scale great or small. 

16. The charges by a railroad company for 
such accessorial service with horse power can- 
not be imposed upon any of the public who de- 
oline to use it. 

17. There is no difference between such a di- 
rect overcharge and an indirect one made by 
refusing abatement from a single aggregate 
charge which includes it. 

18- Quaere, whether a rebate of less than the 
whole amount or value of the charge for the 
service dispensed with can be reasonable. 

19. Quaere, whether an express carrier who 
-does not himself encroach on rights of the pub- 
lic, and who submits to all necessary and proper 
Tcgulations of the railroad company, cannot, 
without obtaining a judgment at law, have re- 
lief in equity against such an overcharge. 

20. An express carrier who does not submit, 
or offer to submit, to such regulations, but in- 
sists on having preferential accommodations or 
facilities which could not be allowed without 
encroachment on rights of the railroad com- 
pany and of the public, cannot be relieved be- 
fore the final hearing. 

21. Quaere, whether he can have relief at the 
final hearing. It seems that he may, in cases in 
which part of the decree relieving him may be 
an adjudication against his pretensions which 
are unfounded. 

22. The charge of a railroad company for 
transporting packed parcels by rail, of the full 
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sum which would be payable in the aggregate if 
they were not packed and were charged for 
severallv, cannot be rightfully imposed upon 
the public generally, or upon express carriers, 
or other middlemen. 

23. A court of law, and not a court of equity, 
has primary cognizance of the question of the 
right of the rnilroad company carrying pnck^d 
parcels for a middleman who does net own them * 
to charge him with any addition, however small, 
to what would otherwise be the regular charge 
for carrying the package in mass. 

24. The legal right of the railroad company 
under the last head is not so clearly deniable as 
to warrant the summary decision of it against 
them by a court of equity. 

25. A joint-stock company was organized un- 
der laws of a state, one of which provided that 
nothing contained in it should be construed to 
give to such company any rights and privileges 
as a corporation. The same law authorized 
such company to sue in the name of their presi- 
dent. 

Quaere, whether such a company was a 
citizen of that state within the meaning of the 
11th section of the judiciary act of September 
24, 1789 [1 Stat. 73], defining the jurisdiction of 
the circuit court, 

ITpon the application of the complainant 
In each case for a preliminary injunction, 
affidavits on his part, and on that of the 
defendants, were exhibited. The complain- 
ant in the first case— a citizen of the state 
of New York— had, on Au^st 28, 1872, be- 
come the holder of one himdred shai-es of 
the stock of the defendants. The complain- 
ant in the other case— a citizen of the state 
of New York— is president of a joint-stock 
company associated and organized in pm-- 
suance of laws of that state, xmder the name 
of "The Adams Express Company," with 
power to sue in the name of their president. 
These are chapter 258, of the Laws of 1849, 
and chapter 245, of those of 1854. The lat- 
ter act provides, that nothing contained in 
it shall be consti-ued to give to such a com- 
pany any rights and privileges as^a corpo^ 
ration. On the pai-t of the defendants it 
was alleged that the shares of their stock 
held by the complainant Camblos were ac- 
quired by him on account and in tlie interest 
of the Adams Express Company, solely with 
a view to enable him to sue here ostensibly 
as a stockholder of tlie defendants, but real- 
ly as an agent of the Adams Express Com- 
pany, by whom the expenses of the suit in 
his name were to be borne. In the following 
statement of the case, the word "complain- 
ants," unless otherwise distinctly applied, 
will be understood as designating the Ad- 
ams ExiH-ess Company: 

The two bills were precisely alike in their 
allegations and prayers of relief. They 
stated that, from the limitation of the prop- 
er business of railroads and other improved 
highways under corporate authoritj', to the 
routes between their termini and interme- 
diate stations, there has been established for 
many years past an extensive independent 
business known as the express business; that 
those who conduct it serve the pubhc as 
common can-iers, by gathering small par- 
cels, money, and commercial secm'ities, at 
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local offices and the consignors' doors, and 
delivering tbem to the consignees' doors, 
away from the stations on railroads or other 
great highways, as well as by collecting bills 
■of exchange, notes, and commercial paper, 
■and assuming responsibility for the risli of 
the loss thereof of their customers; and, 
where railroads exist, conveying the express 
packages tliereon, and principally in the cars 
■of the railroad companies; that, the busi- 
ness being principally valuable to the com- 
munity from the speed with which the pack- 
ages are forwarded, it has been principally 
conducted in cars attached to, or forming 
part of, tiie passenger trains, as distinguish- 
■ed from tlie ordinary freight trains of the 
railroad; that the express business is valu- 
able from the responsibility with which it 
is conducted, and the facilities it afEords; 
that it required from those establishing it a 
large outlay without immediate remunera- 
tion, in acquiring the confidence of the com- 
mimity, and the organization and requisite 
information of their agents; and that the 
complainants for many years past have thus 
acquired "an enormously valuable express 
business extending throughout the country, 
to the great advantage of the public," con- 
ducting it in their own name, and also in 
that of other private associations whose in- 
terests Jiave been acquired, and some of 
whose names have been retained by the 
complainants for their own convenience. 

The defendants were incorporated imder 
an act of the legislature of Pennsylvajiia of 
April 4, 1833, with power to make a railroad 
from Philadelphia to Beading, and with all 
incidental privileges, franchises and im- 
munities, but none other than such as might 
be necessary or incident to the making and 
maintaining of the road and the convey- 
ance of passengers, and the transportation 
of the mail and of goods, etc., thereon. The 
act gives to the defendants power from time 
to time to establish and alter or amend rules 
and regulations for the due ordering of all 
travelling and transportation upon and for 
the preservation of the road, and to presci-ibe 
the kinds and descriptions of cars, etc., to 
be used on it, and to regulate speed and 
transit; provided that the toU on any spe- 
cies of property should not exceed an average 
of four cents per ton per mile, nor upon 
each passenger an average of two cents per 
mile. It was enacted that after a certain 
time an annual report should be made by 
the company, imder one head of which the 
amounts received for tolls and transporta- 
tion, and the rates charged, were to be 
stated. By subsequent acts of the legisla- 
ture passed in 1837 and 1838, the defendants 
were authorized to extend the railroad to 
Pottsville, with all the privileges granted, 
and subject to the same restrictions imposed 
by the above-mentioned act of April 4, 1833. 
An act of April 3, 1862 (P. L. p. 234), ex- 
tended to the defendants the privileges 
which had been granted to a navigation com- 



pany by the first section of an act of April 
5, 1859 (P. L. 1859, 372), enabling them -'to 
contract for the ti-ansportation of coal and 
other articles upon their navigation, aYid to 
and from points beyond the same, and to 
include the charge for such transportation 
in their charge for tolls." The defendants 
were "operating" their railroad and certain 
connecting railroads of great extension, when 
an agreement of August 1, 1866, was made 
between them and the complainants trans- 
acting the express business under one of 
their own names. By this agreement, the 
complainants were, for the carriage of a 
safe not exceeding seven cubic feet in ca- 
pacity, and other express freight, and the 
messenger or agent accompanying the same, 
to have the use on one of the defendants' 
passenger trains of an eight-wheeled car, 
and on each of several others of their pas- 
senger trains of a certain fractional part of 
such a ear. There were provisions for the 
retention by the defendants of the absolute 
control and regulation of the trains and 
lines. The weight of the express matter, 
including the safe and its contents, was not 
to exceed 12,000 pounds in any one eight- 
wheeled car, nor more than a proportional 
weight in any fractional part of such a car. 
There were various provisions for expediting 
and facilitating loading, unloading, and 
weighing. Payments were to be made 
monthly by the complainants of not less 
than $400 for the transportation of their 
messengers and safes &nd other freights; 
and they were, in addition, to pay rates of 
transportation upon aU fi-eight other than 
the safes and their contents, greater by twen- 
ty-five per cent, than the rates charged from 
time to time by the defendants in their 
schedules or tariff of freights; provided that 
the monthly payments should never be less 
than $2,000, which amount, as a minimum, 
was to be payable to the defendants whether 
such rates in addition to the $400 should 
equal that sum or not The complainants 
were to send a messenger and safe, and 
to fm'nish express facilities to the public 
to the extent to which they could, under 
this conti-act, be furnished, at least once a 
day each way, between designated points. 
If the defendants should thereafter trans- 
port any express matter for others doing 
an express business, at more favorable rates 
than those agreed on as above, there was to 
be a corresponding reduction of the amoimts 
payable by the complainants. The 8th ar- 
ticle of this agreement provided that the de- 
fendants should not be, directly or indirectly, 
liable or responsible to any persons whom- 
soever, .for any loss, or damage, or injm-y, 
which may happen to any property of any 
kind, connected with, belonging to, carried 
for, or offered to be carried for, the com- 
plainants imder this contract, or otherwise 
howsoever, nor for any injury happening to 
or sustained by any employe, servant, or 
agent of the complainants, or any persons 
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in any manner connected with them, nor for 
tlie death of any such person while upon 
or about the railroad, or property of the 
defendants, while upon the business of the 
complainants, whether such loss or damage, 
damage to property, injury to or death of 
any such pex'son, should have been oc- 
casioned by or through the negligence, or 
omission, or default of the defendants, their 
agents or employes, or other persons, or 
otherwise howsoever, but from all such loss, 
injury, or damage, should be by the com- 
plainants at all times indemnified; it being 
distinctly understood and agreed, as part of 
the consideration of the contract, that the 
complainants assumed and took upon them- 
selves, and undertook to pay, and provide 
for, and indemnify the defendants against 
all and every claim and demand for loss 
and injury of every nature, to life, person, 
or property, ai'ising from the performance 
of this conti-act, or any matter directly or 
indirectly connected therewith. And the 
complainants fm'ther agreed to indemnify 
the defendants from all lops or damage, to 
which they might be subjected, for or on ac- 
count of any injm-y to persons or property 
caused by or resulting from any explosive, 
combustible, noxious or deleterious sub- 
stance, transported or held by the defend- 
ants for the complainants. The conti-act 
was to continue in force until the expiration 
of sixty days from the date of the service 
of written notice by either of the parties, 
on the other, of their wish that it should 
terminate, and was then to become void, 
etc., except for the enforcement of claims 
then acquired and existing. 

The defendants, in the latter part of 1870, 
became lessees for a long term of all -the 
franchises, raih'oad, and property of the 
Philadelphia, Germantown, and Norristown 
Railroad Co. This company was incorporat- 
ed by an act of February 17, 1831, with au- 
thority to make the latter road, and to charge 
and receive tolls, and for freights, in and for 
the transportation of goods, etc., and for 
the conveyance of passengers, at prescribed 
maximum rates; provided that aU persons 
using the road for the transportation of per- 
sons or commodities should only use such 
cars, etc., adapted to the road as the compa- 
ny should prescribe. A supplementary act of 
April 7, 1832, enabled the latter company to 
own and place locomotive engines on the 
road and transport persons, merchandise, 
etc., for prices or compensation to be agreed 
upon. Since the lease of this road by the de- 
fendants, it has been called the Germantown 
and Norristown branch of their railroad. 
Under the date of May 7, 1872, it was agi*eed 
between the defendants and the complain- 
ants, by another of their names, that the de- 
fendants should provide for the use of the 
complainants one eight-wheeled car suitable 
for the business of an express company, and 
transport the same daily (Sundays excepted) 
between Philadelphia and Chestnut Hill, on 



the Germantown and Norristown branch of 
the railroad of the defendants, twice each 
way— attached to passenger trains; and also 
ti-ansport for the complainants one eight- 
wheeled car (to be provided by the complain- 
ants themselves), twice each way daily (Sun- 
day excepted), between Philadelphia and 
Norristown, on the same branch— attached 
to passenger trains; and issue passes for the 
transportation, free of chai'ge, of one em- 
ploye of the complainants in each of thfr 
said cars, upon its tn^o daily round trips. 
If the defendant should, during the continu- 
ance of the agreement, enter into an agree- 
ment with any pei'son or persons, in an ex- 
press business, for the transportation over 
the said Germantown and Norristown branchy 
of express matter, upon terms more favora- 
ble than were therein contained, the com- 
plainants were to have their express matter 
transported upon the same terms. In con- 
sideration whereof, the complainants agreed 
to pay to the defendants dui-ing the continu- 
ance of this agreement; three hundred dol- 
lars upon the first of each month; not to 
make any demand or bring any suit against 
the defendants, for any loss, injury, or dam- 
age, from any cause whatever, that might 
occur to the car furnished by the complain- 
ants, or to the goods transported in either 
of the cars; and to indemnify the defend- 
ants from all such demands or suits by any 
person whatever, and from ail demands or 
suits by reason of any injury to or death of 
any employe of the complainants, it being 
the intention and agi-eement of the parties 
that the car furnished by the complainants, 
and the goods contained in either of the cars,, 
as well as the emploj'es of the complainants, 
should be transported solely at their risk, 
and without any responsibility whatever on 
the part of the defendants. The contract 
was to continue in force until the expira- 
tion of sixty days from the service of writ- 
ten notice by either party, upon the other, 
of an intention to determine the same; 
whereupon it should become void, except 
for the collection of any sum then due by 
the complainants to the defendants. Thi& 
agreement contained a provision that it was 
to be deemed and taken to have been in 
force from April 1, 1871. 

On June 19, 1872, the defendants gave to 
the complainants, under each of the contracts 
of August 1, 1S66, and May 7, 1872, notice 
that it would become void upon the expira- 
tion of sixty days. The defendants allege- 
that there was no more necessity for the in- 
tervention of the complainants in the ti-ans- 
portation of express freight and small pack- 
ages than there would have been for such 
intervention between the public and the de- 
fendants in the transportation of coal or 
passengers in the freight trains, and that it 
would not have been just to permit the com- 
plainants to continue to carry away a con- 
siderable profit which reaUy belonged to the- 
defendants' stockholders. On August 21,. 
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1872, the defendants gave public notice that 
•on and after September 2, they would take 
■charge of the express business in all its de- 
tails, on their road, and its branches, and 
would be fully prepared to accommodate the 
•public in the rapid transmission of money and 
freight entrusted to their care; adding that 
■direct connections would be made with the 
"Delaware, Lackawanna, and TVestern Ex- 
press" for New York city and state, the 
eastern states and Canadas, and aU points on 
the Delaware, Lackawanna, and Western 
Lackawanna and Bloomsburg, and Morris 
■and Essex Railroads, and at reduced rates; 
that particular attention would be given to 
the collection of checks, drafts, notes, bills, 
■etc., and prompt returns made; that orders 
for articles to be returned by express would 
be cai-ried free of charge, and delivered at 
■once upon arrival of trains, and goods called 
for and retm-ned by next train, if ready for 
shipment; and that telegrams ordei'ing ship- 
ments of padvages by express would be for- 
warded over the lines of the Philadelphia, 
Reading, and PottsviUe Telegraph Company 
■at half rates. "For further information" 
application was to be made at the "general 
•office" of the "Philadelphia and Reading 
Raih'oad Express Department," and at the 
"branch office" of the same department. 
The defendants explain then: connection, 
mentioned in this notice, with the Delaware, 
Lackawanna, and Western Express, by stat- 
ing that it was to facilitate the transporta- 
tion of express freight to destinations be- 
yond their own railroads on the customary 
terms, and that they had offered to trans- 
fer, on similar terms, the entire business of 
such ulterior transportation to thd complain- 
ants, who had refused the offer. The com- 
plainants received from the defendants, in a 
letter of August 26, 1872, information that 
upon their regular freight trains they would 
■carry freights for the complainants in the 
same manner as "for other shippers;" that 
the complainants could not be furnished 
with separate cars for their goods, nor could 
the defendants engage to forward them in 
any giyen time, but that they should be load- 
■ed and despatdied in the same order as con- 
signments to all other parties, "Respecting 
tiie running of a private car over the Norris- 
town branch," the words of the defendants 
were: "We are very much cramped for 
room at our depot, on Ninth sti'eet, and we 
shoiild on that account prefer handling the 
goods in our own cars. But, if you prefer to 
furnish a car, it can be done, although we 
shall not be able to promise as good de- 
spatch as would be given to our own cars, 
from the fact that an extra shift will be re- 
•quired, and this could not always be in- 
sured in time to get the car out by any par- 
ticular train." The complainants inquired 
generally, and also under specific heads, 
what facilities would be afforded them for 
the ti'ansportation of their express matter 
■on the passenger trains of the defendants 



over their several roads and the respective 
branches. The defendants, in two letters of 
August 30, 1872, answered that if the com- 
plainants desired to continue in the express 
business in the defendants' region and to 
make use of the defendants' express depart- 
ment for ti'ansportation, the defendants 
would at all times be glad to transport any 
of the express matter of the complainants 
upon the same terms paid by the public, and 
would endeavor to attend to the receipt and 
delivery with promptness, despatch, and in 
all cases, on terms as favorable as to "any 
other shipper," The defendants added: "As 
we do not intend to set apart in our express 
cars any particular space for any one ship- 
per, we cannot consent to do so for your 
company. Neither can we permit your mes- 
senger to occupy any space in om* express 
ears. As we are obliged to keep up a suffi- 
cient equipment to receive from and deliver 
to the public aU express matter transported 
over 'our lines, we cannot consent to make 
any abatement to you in consideration of 
your receiving and delivering goods." The 
defendants stated fm-ther that it was not 
tiieir intention to permit the cars of any ex- 
press company to run with passenger ti'ains. 
On September 2, 1872, the defendants com- 
menced, and they have since continued, the 
business of transporting express matter in 
cars of their own, run with their passenger 
trains, each express car being attended by 
thehr messenger in charge of the express 
matter. For the collection and delivery of 
such matter at the termini of its lines, the 
defendants employ horses and wagons. The 
defendants collect and transport bank notes or 
other moneys in payment of checlis, drafts, 
and bills inti-usted to them; and for so doing 
receive compensation. Their president's affi- 
davit states that "such money or other se- 
curities are ti-ansported as any other freight 
of similar character and value." The ae- 
fendants had "instituted" a tariff of charges 
to the public for the conveyance of express 
matter. They refused, as they say, to show 
this tariff to the complainants without refus- 
ing to make known to them the charge for 
any particular item of express matter offered 
for transportation. An interrogatory of the 
biU asks a disclosure of aU the regxilations 
adopted by the defendants for the manage- 
ment of the express business which they 
have undertaken. In September, 1872, the 
relations of the parties becoming practically 
controversial, several disputes occurred. In 
what follows, "express freights" will be un- 
derstood as including all articles or parcels 
of such smaU weight and limited bulk that 
they are or may be convenientiy transporta- 
ble in fast passenger ti'ains, and all orders 
and secm'ities for money and other written or 
printed papers, of which ti'ansportation oth- 
erwise than by mail is not unlawful. The 
complainants demanded, as proportional to 
the magnitude and expansion of their express 
bxisiness, facilities and accommodations on 
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the scale of those which they had conven- 
tionally received from the defendants until 
the annulment of the contracts of August, 
1866, and May, 1872. The defendants ob- 
jected that certain of the facilities and ac- 
commodations thus demanded would he pref- 
erential, and that the allowance of them 
would therefore he improper. The questions 
under this head were: Whether the com- 
plainants could insist on having, in a pas- 
senger train, a car for their exclusive use, 
furnished by themselves or provided by the 
defendants, or on having a suflBlcient space 
to set apart for such use in a car of the de- 
fendants; whether the complainants could 
rightfully insist upon loading and receiving 
their express freights upon platforms or land- 
ings of the railway depots or stations at 
places where the defendants had established 
offices or warerooms for the reception and de- 
livery of the freights; whether the complain- 
ants could insist upon the booking or waybill- 
ing, etc., being done by themselves, instead of 
by the defendants; or whether the complain- 
ants could require the admission of an agent 
or messenger in charge of their express freights 
to the ear containing such freights, and re- 
quire his freedom from those restraints upon 
ordinary passengers which might hinder his 
personal care of such freights during their 
transit by rail; and whether, if such an 
agent or messenger was admitted only as a 
passenger paying the ordinary fare, he 
should be allowed as baggage to be carried 
in the baggage car, a ti-unk containing ex- 
press freight of the complainants, without 
being charged more than for its excess, if 
any, in weight above that allowed for an 
ordinary passenger's baggage and at the 
same rate. The other disputes were upon 
alleged overcharges by the defendants for 
the carriage of express freights. Their 
charge for the accessorial service with horse 
power, in carrying freights to and from the 
railway, was included in a single aggregate 
sum, which included also the charge for 
transportation by rail with steam power, 
without any discrimination between the 
amounts or values of the two services. 
The complainants, themselves bringing the 
freights to, and receiving them at, the rail- 
way, and thus making no use whatever of 
the horse power of the defendants, objected 
to the charge for its use, offering to pay the 
amoimt which would have been chargeable 
for the transportation l>y rail, according to 
the rates which had been usual until the de- 
fendants engaged in the accessorial business. 
This the defendants refused to accept. They 
exacted the aggregate sum, without making 
any abatement whatever. The complainants 
paid the whole charge under protest. As to 
the excess, it was contended for the defend- 
ants that no rebate whatever was requlrable 
of them, and by the complainants that no 
rebate less than of the whole excess above 
the proper charge for transportation by steam 
upon the rails could be reasonable. 



Another dispute arose thus: When several 
articles or parcels, all receivable at the same 
place or destination by the complainants, but 
there deliverable by them to several persons 
unknown to the defendants, were so bound 
or inclosed as to form together a single pack- 
age not of inconvenient bulk or weight for 
transportation, the complainants required the- 
defendants to receive such package for ti"ans- 
portation upon their road at a rate of charge 
no higher than if the whole contents were 
owned by the complainants, or were intended 
for ultimate delivery to a single person. 
The defendants refused to carry the package 
at this rate, exacting the fuU aggregate 
amount which would have been chargeable 
if the several parcels had not been packed 
together. The whole charge was paid by 
the complainants, umder protest as to the- 
excess. Between the two exti-emes of the 
question as to packed parcels, a point ar- 
gued was whether, if the whole additional 
charge was excessive and unreasonable, a 
less addition might not be properly made in 
order to cover the contingent risk of the 
defendants' liability to several actions at the 
suit of the unknown parties interested. The 
complainants do not appear to have brought 
any action at law to get back either of the 
two excesses in amount which they paid un- 
der protest. Besides the special contesta- 
tions which have been mentioned, the com- 
plainants contended generally that carriage 
without steam power to or fi-om the railway 
is a business wholly distinct from that of 
carriage by rail; that the charter of tlie de- 
fendants does not authorize them to engage 
in any other business of carriage than upon 
the rails, 'and moreover does not authorize- 
them to receive any freight which is trans- 
portable upon their own road and beyond it, 
as consigned for the ulterior destination. 

The pm-poses of the bills were threefold r 
First, by injunction, to prevent the defend- 
ants from continuing the competing business 
with horse power. Secondly, to compel, by 
mandatory injunction or decretal order, the 
allowance by the defendants to the com- 
plainants of the disputed facilities and ac- 
commodations. Thirdly, to prevent, by in- 
junction, the continuance of the alleged 
overchai'ges. 

The defendants, denying wholly that the 
complainant's case had any merits, objected 
that the questions in dispute were primarily 
cognizable, not in equity, but at law, and if 
this wei'e otherwise, could not be properly 
considered until the final hearing; that the 
complainants could not sue as a citizen of 
the state of New York, under the 11th section 
of the judiciary act of 24th September, 1789 
[1 Stat. 73], and could not sue in equity out 
of that state, in the name of their president. 

' Geo. L. Crawford and Benjamin Harris^ 
Brewster, for plaintiffs. 

A. D. Campbell and James E. Gowen, for 
defendants. 
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= [Tlie plaintiffs presented the following 
points and authorities: 

[A. As to the Remedy. 

[I. The Shareholder's Bill. When a cor- 
poration attempts to misapply its corporate 
powers, fimds, or credits, in acts, ultra vires, 
violating its charter, or lessening the share- 
holder's dividends and the value of his 
shares, it will be restrained upon the applica- 
tion of a single shareholder, by a hill on behalf 
of himself and the others in like interest. 
Dodge V. Woolsey, IS How. [59 U. S.] 331, 
311-343; Sandford v. Catawissa, W. & E. R. 
Co., 12 Harris [24 Pa. St.] 378; Colman 
V. Eastern C. R. Co., 10 Beav. 1; Cohen v. 
Willcinson, 12 Beav. 125; Salomons v. Laing, 
Id. 377; Graham v. Birkenhead, etc., Ry. 
Co., Id. 460; Munt v. Shrewsbmy, etc., B. 
Co., 13 Beav. 1; Logan v. Earl of Corn-town. 
Id. 22; Gregory v. Patchett, 33 Beav. .^95; 
Bagshaw v. Eastern U. R. Co., 7 Hare, 
114; Simpson v. Denison, 10 Hare, 50; Maun- 
sell V. Midland G. W. R. Co., 1 Hem. & M. 
130; Great Western R. Co. v. Rushout, 5 
De Gex & L. 290, 293; Winch v. Birkenhead, 
etc., Ry. Co., Id. 562; Beman v. Ruflford, 1 
Sim. (N. S.) 550; Attorney General v. Great 
Northern R. Co., 1 Drew& S. 154, 6 Jur. (N. S.) 
1006; Charlton v. NewcasUe & 0. R. Co., 

5 Jur. (N. S.) 1096; Hare v. London & N. 
W. R. Co., 30 Law J. Gh. 820; Forrest v. 
Manchester, S. & L. R. Co., 7 Jur. (N. S.) 887; 
Bloxara v. Metx'opolitan R. Co., 3 Ch. App. 
337; Caledonian & D. J. R. Co. v. Magis- 
trates, 2 Macq, 391; Dun. Nav. Co. v. 
North Midland R. Co., 1 Eng. Ry. & Canal 
Cas. 135; Kemp v. London & B. B. Co., Id. 
495; Bell v. HuU & S. R. Co., Id. 636; March 
V. Eastern R. Co., 40 N. H. 548, 43 N. H. 515; 
Pratt V. Pratt, 33 Conn. 446; Gififord v. New 
Jei-sey R. & T. Co., 2 Stockt. [10 N. J. Eq.] 
171; Stevens v. Rutland «& B. R. Co. [29 Vt 
545]. Though the imauthorized works or 
business be beneficial to the corporation. 
Munt V. Shrewsbury & C. R. Co., 13 Beav. 1; 
Beman v. Rufford, 1 Sim. (N. S.) 550; Cale- 
donian & D. J. R. Co. V. Magistrates, 2 Macq. 
391. That the shareholder purchased his 
stock for the purpose of filing the bill, and 
sued at the instigation and request of a ri- 
val interest, and that his motives and feel- 
ings were adverse to the corporation, is no 
defense. Colman v. Eastern C. R. Co., 10 
Beav. 1; Beman v. Rufford, 1 Sim. (N. S.) 
550; Graham v. Bk-kenhead, etc., Ry. Co., 
12 Beav. 4G0; Hare v. London & N. W, R. 
Co., 30 Law J. Ch. 820; Attorney General v. 
Great Northern R. Co., 1 Drew & S. 154, G 
Jur. (N. S.) 1006; Forrest v. Manchester, S. & 
L. R. Co., 7 Jur. (N. S.) 887; Bloxam v. Metro- 
politan R. Co., 3 Ch. App. 337; Seaton v. Grant, 
2 Ch. App. 459; Sandford v. Catawissa, W. 

6 E. R. Co., 12 Harris [24 Pa. St.] 378. That 
the bill was properly framed on behalf of 
those only in interest, who can take the 
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benefit of the limited jui*isdiction. Bacon v. 
Robertson, 18 How. [59 U. S.] 480. That the 
corporation was the proper defendant, and 
it was not necessary to add the directors. 
Bagshaw v. Eastern U. R. Co., Winch v. 
Bk-kenhead, etc., Ry. Co., Beman v. RufEord, 
Salomons v. Laing, Sandford v. Catawissa, 
W. & E. R. Co.,— all of which were before 
cited. See text-books: Drew. Inj. 194, 286; 
Waif. Rys. 153, 371, 404, 405; Hodges, Rys. 
68 et seq.; 2 Shelf. Rys., 114, 125, 163* 
Godef. & S. Rys., 72 et seq.; 2 Bedf. B. B. 
327-336. 

[H. The Express Company's Bill. That a 
constitutional or statutory privilege was pe- 
culiarly the subject of equitable protection 
by injunction. Hil. Inj. c. 25, p. 389. That 
equity had undoubted jurisdiction to inter- 
fere by injunction, whei'e public officers are 
proceeding illegally luider a claim of right tO' 
the injury of the rights of others, whei-e the- 
acts are a breach of trust, or acts of irrepar- 
able mischief, or involving a multiplicity of 
suits, or otherwise invite equitable jurisdic- 
tion. Greene v. Mumford, 5 B. I. 475; Mo- 
hawk & H. R. Co. V. Artcher, 6 Paige, 83; 
Conover v. Mayor, etc., of New York, 25 Barb. 
513; Frewin v. Lewis, 4 Mylne & O. 254; 
Hil. Inj. c. 24, p. 383; Manderson v. Commer- 
cial Bank, 28 Pa, St 379; Osborn v. Bank of 
U. S., 9 Wheat [22 U. S.] 838-846; Boston 
W. P. Co. V. Boston & W. R. Corp., 16 Pick. 
525. That the express company had a right 
to sue in the name of their president, and 
that their powers were given by the following 
statutes of New York: Laws 1849, c. 52; 
1851, c. 455; 1853, c. 153; 1854, c. 245; 1867, 
c. 289; 1868, c. 290; 1869, c. 157. 

[B. As to the Bight 

[I. That the defendants were boimd to car- 
ry for all owners or express bailees of par- 
cels, including said Adams Express Co., with- 
out partiality, preference, or advantage to- 
the- defendants themselves, or any one else. 
That raik'oad companies, though called pri- 
vate as contradistinguished from public, 
were not such private corporations as manu- 
facturing companies, and were public as dis- 
tinguished from them, their uses being all 
public. Dartmouth College v. Woodward, 4 
Wheat [17 U. S.] 668; Bundle v. Delawai-e- 
& R. Canal [Case No. 12,139]. That when- 
ever the public, through its agents, deem the- 
franchise of a railroad company injmrious, 
they could, under the unlimited and discre- 
tionary clause in most charters, revoke it. 
Com. V. Wilkinson, 16 Pick. 175; Newbury- 
port Tm-npike Corp. v. Eastern R. Co., 23 Pick. 
326; Inha"bitants of Worcester v. Western R. 
Corp., 4 Mete. [Mass.] 564; Enfield Toll- 
Bridge Co. V. Hartford & N. H. R. Co., IT 
Conn. 40; Bloodgood v. Mohawk & H. R.' 
Co., 14 Wend. 57; Beekman v. Saratoga & S. 
R. Co., 3 Paige, 45; Sharpless v. Mayor, etc., 
of Philadelphia, 9 Harris [21 Pa. St] 149; 
Moers v. City of Reading, Id. 188; Sandford 
I v. Catawissa, W. & E. R. Co., 12 Harris [24 
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fa. St.] 378; Chicago, B. & Q. R. Co. v. 
Parks, IS 111. 464; Galena & C. U. R. Co. v. 
llae, Id. 490. By their obligations as com- 
mon carriers. That the defendants, being 
empowered by their charter, with the corela- 
tive duty to become transporters upon, as 
well as to maintain their railway for tolls, 
and p-ublicly professing to carry for others in 
respect to the matters complained of, were li- 
Jible as common carriers. Johnson v. Mid- 
land Ry. Co., 4 Exeh. 367; Fuller v. Nanga- 
tuck R. Co., 21 Conn. 559; Ang. Oarr. p. 84, 
^ 78; Thomas v. Boston & P. R. Co., 10 Mete. 
IMass.] 475; Chicago & A. R. Co. v. Thomp- 
son, 19 111. 584; Illinois Cent. R. Co. v. 
Frankenberg, 54 111. 95. That "carriers re- 
garded in law as if they were in the public 
sen'ice, and their obligations do not arise ex 
contractu." Saltonstall v. Stockton [Case No. 
12,271]; Hannibal & St. J. R. Co. v. Swift, 
12 Wall. [79 U. S.] 270. That it is the duty 
of a common can-ier to receive and carry all 
goods offered, if he has requisite conven- 
ience, upon reasonable charge and condi- 
tions. 2 Show. 327; Story, Bailm. c. 6, § 508; 

2 Kent, Comm. 599; Galena & C. U. R. Co. 
V. Rae, 18 111. 489, 490; Audenried v. Phila- 
delphia & R. R. Co., 18 P. F. Smith [68 Pa. 
St.] 380; Case of Monopolies, 11 Coke, 86; 3 
Inst. 181; 4 Bl. Comm. 159; 4 Jac. Law 
Diet. p. 307. That monopolies are void by 
the common law, being against the freedom 
of trade, discom-agiug labor and industry, 
and putting it in the power of particular per- 
sons to set what price they please on a com- 
modity. 1 Hawk. P. C. c. 79, § 2; Moore, 
591; aiitehell v. Reynolds, 10 Mod. 130. As 
to instances of involuntary restraints by 
charter which are void, see 2 Rolle, Abr. 214; 

3 Inst. 182; 11 Coke, 84; Moore, 671; 1 W. 
Jones, 321; 3 Mod. 75; Willes, 384; 1 
Saund. 312c.; 1 Rolle, 364; Lutw. 562; 1 
<:Jomb. 269; 5 Mod. 10^106; Comb. 372; 1 
Rolle, 4; 1 Ld. Raym. 113; Moore, 576; 1 
Bulst 11; Noi-wich Gaslight Co. v. Norwich 
Cily Gas Co., 25 Conn. 19; Ang. & A. Corp. 
§ 336; Dimham v. Trustees of Rochester, 5 
€ow. 462; Hay den v. Ncyes, 5 Conn. 391; 
■Grant, Corp. 80. In reference to charge for 
parcels, see Crouch v. London & N. W. R. 
Co. (1849) 2 Cai-. & K. 789; Parker v. Great 
"Western R. Co. (1844) 7 Man. & G. 253; Bd- 
Avards v. Great Western R. Co. (1851) 73 E. 
■C. I/. 58S; Parker v. Bristol & B. Ry. Co. 
<1851) 6 Exch. 702; Crouch v. London & N. 
W. Ry. Co. (1854) 25 Bng. Law & Eq. 287; 
Crouch V. Great Northern Ry. Co. (1854) Id. 
449, 9 Exch. 556; Finnie v. Glasgow & S. W. 
Ily. Co. (1855) 34 Eng. Law & Bq. 21; 
Crouch V. Great Northern Ry. Co. (1856), 11 
Exch. 742. In regard to undue preference, 
see Ransome v. Eastern O. Ry. Co. (1857) 1 
J. Scott (N. S.) [1 C. B. N. S.] 437, 38 Bng. 
Law & Eq. 231; Oxlade v. Northeastei-n Ry. 
€o. (1857) 87 B. C. L. 454, 1 J. Scott (N. S.) 
H C. B. N. S.] 454; JIarriott v. London & S. 
W. Ry. Co. (1857) 1 J. Scott (N. S.) [1 C. B. 
N. S.] 499; Baxendale r. North Devon Ry. 



Co. (1851) 3 X Scott (N. S.) [3 C. B. N. S.] 
324; Harris v. Coekermouth & W. Ry. Co. 
(1858) Id. 694; Piddington v. Southeastern 
Ry. Go. (1858) 5 O. B. (N. S.) llj, 94 E. C. L. 
Ill; Baxendale v. Great Western Ry. Co. 
(1858) 5 J. Scott (N. S.) [5 C. B. N. S.] 309, 336; 
Garton v. Great Western Ry. Co., Id. 669; 
Gai-ton v. Bristol & E. Ry. Co. (1859) 6 J. 
Scott (N. S.) [6 C. B. N. S.] 639; Id. (Exch. 
Ch.) 5 Jut. (N. S.) 1172; Id. (House of Lords) 
7 Jur. (N. S.) 173; Id. (1861) 1 Best & S. 112; 
Baxendale v. Great Western Ry. Co. (1803) 
14 J. Scott (N. S.) [14 C. B. N. S.] 1; Sut- 
ton v. Great Western Ry. Co. (18G5) 3 Hm-1. 
& C. 800; Baxendale v. Southwestern Ry. 
Co. (Exchequer, 1866) 12 Jur. (N. S.) 274; 
Palmer v. London, B. & S, C. Ry. Co. (1871) 
40 Law J. C. P. 133, L. R, 6 C. P. 194; 
Parkinson v. Great Western Ry. Co. (1871) 
40 Law J. C. P. 222, L. R. 6 C. P. 554; Sand- 
ford V. Catawissa, W, & E. R. Co., 12 Har- 
ris [24 Pa. St.] 378; New England Express 
Co. V. JIaine Cent. R. Co., 57 Me. 188; 10 
Mees. & W. 397; 3 Eng. Ry. & Canal Cas. 
193; 49 E. C. L. 2.53; 73 E. C. L. 583; Ben- 
nett V. Dutton, 10 N. H. 481; Vincent v. Chi- 
cago & A. R. Co., 49 111. 37; Webber v. 
Gage, 39 N. H. 182; Watson v. Sutherland, 
5 WaU. [72 U. S.] 74; Chicago & N. W. Ry. 
Co. V. People, 10 Am. Law Reg. (N. S.) 588. 
That a common carrier "exercises a public 
employment." Coggs t. Bernard, 2 Ld, 
Raym. 909. 

[II. That the defendants have no powers but 
those the sti-ictest constniction of their char- 
ters exhibits. Charles River Bridge v. War- 
ren Bridge, 11 Pet. [36 XJ. S.] 420-544; Rich- 
mond R. R. Co. v. Louisa R. R. Co., 13 Ho\v. 
[54 U. S.] 71; Ohio Life Ins. & Trust Co. v. 
Debolt, 16 How. [57 U. S.] 435; Rice v. 
Minnesota & N. W. R. Co., 1 Black [66 CJ. 
S.] 358-380; JefEerson Branch Bank v. Skel- 
ley, Id. 436-446; Oswego Falls Bridge CJo. 
V. Fish, 1 Barb. Ch. 547; Shorter v. Smith, 
9 Ga. 517; Mayor, etc., v. Macon & W. R. 
Co., 7 Ga. 221; Thorpe v. Rutland & B. R. 
Co., 27 Yt. 140; State v. Chase, 5 Ohio St 
528. That their charters are to be construed 
by the laws of the states granting them. 
Smith V. Kernochen, 7 How. [48 U. S.] 198. 
That Pennsj'lvania had judicially declared 
the rule of strictest construction. Packer v. 
Sunbury & E. R. Co., 19 Pa. St. 211-218; 
Pennsylvania R. Co. v. Canal Com'rs, 21 Pa. 
St. 9, 22; Com. v. Franklin C. Co., Id. 117; 
Com. V. Erie & N. E. R. Co., 27 Pa. St. 339, 
351; Com. v. Central P. R. Co., 52 Pa. St 
506. That the rule of strictest consti'uction 
applies to the right to talce toll, freight or 
fares. Camden & A. R. & T. Co. v. Briggs, 
2 Zabr. [22 N. J. Law] 623. That the rule 
applies to an alleged grant interfering with 
public trades, or commerce, or convenience. 
Stormfeltz v. Manor Turnpike Co., 13 Pa. St 
533; McLeod v. Burroughs, 9 Ga. 213; Jus- 
tices v. Griffin, etc.. Road Co., Id. 475, etc. 
That the rule applies to railroad franchises. 
Hodg. Rys. 68 et seq., and cases cited; Godef. 
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& S. Rys. 61; 2 Shelf. Rys. 2, 114, 125, et seq., 
and cases cited; 1 Eedf. R. R, 50, 235, 7, 8; 
405, 9, 28; 354, 4, 518, 614; 2 Eedf. R. R. 
445; Colmaa v. Eastern O. R, Co., 10 Bear. 
1; Munt T. Shrewsbury & 0. R. Co., 13 
Beav, 1; Simpson v. Denison, 10 Hare, 51; 
Maunsell v. Stidland G. "W. R. Co., 1 Hem. 
& ai. 130; Beman v. Rufford, 1 Sim. (N. S.) 
550; Forrest v. Manchester, S. & L. R, Co., 
50 Beav. 40. That an accident to be carried 
by a principal grant must be necessary and 
proper, and usually appm-tenant Sumner v. 
Marcy [Case No. 13,609]. That the defend- 
ants received then* corporate franchises with 
the duty to exercise them (Cohen v. Wilkin- 
son, 12 Beav. 125; Graham v. Birkenhead, 
etc., Ry. Co., Id. 460; Reg. v. Bristol Dock 
Co., 2 Eng. Ry. & Canal Cas. 599); and, hav- 
ing completed and operated their raih-oads 
for over a generation, never before exercised 
or claimed to exercise the franchise in ques- 
tion, and recognized the plaintiff's right 
thereto. That the power to make a road and 
take tolls does not authorize establishing a 
line of stage coaches thereon. Downing v. 
Mount "Washington Co., 40 N. H. 230; Wis- 
wall V. Greenville, etc., Road Co., 3 Jones 
Eq. (N. G.) 183. That the carriage of goods 
by an agent of a raih'oad company, from a 
point distant from the line of the road, to 
be transported on the line, was distinct from 
the general objects of the company. Mis- 
souri Coal & Oil Co. V. Hannibal & St. J. 
R. Co., 35 Mo. 84. That the old rule that a 
carrier must deliver was not applicable to 
railroad companies, because they had fixed 
trades and fixed points of termination. Nor- 
way Plains Co. v. Boston & M. R. Co., 1 
Gray, 263; People v. Chicago & A. R. Co., 
55 m. 95; Mayor, etc., v, Macon & W. R, 
Co., 7 Ga. 221. 

Un. That the duty of the defendants to 
permit the Adams Express Company's ex- 
press car to be drawn on any train whereon 
the defendants carry their own express car, 
and for charge not exceeding their statutory 
toll per ton per mile, with reasonable com- 
pensation for motive power and incidental 
service, equally to such part of their charge 
to others for whom they perform the entire 
collection, can*iage ' and delivery, as was 
fairly referable to the part of said entire 
services— followed from their statutory ob- 
ligation, and that equal justice required by 
the natiure of their franchise, their obliga- 
tions as common carriers, and the principles 
of public policy. Hodg. Rys. 50i, 539. That 
the equity jurisdiction, power, and practice 
of the circuit court of the United States, un- 
der the constitution, (article 3, § 2), the pro- 
cess acts of September 24, 1789 (section 11), 
May 8, 1792 (section 2), May 19, 1828 (sec- 
tions 1, 3), June 1, 1872, and the rules of 
court, were in nature, extent, and forms of 
procedure as administered in the English 
covi't of chancery, and thus the same in all 
the circuits, and not as modified in the sev- 
<eral states. 1 Kent, Comm. 342; Story, Eq. 



§ 57; Robinson v. Campbell, 3 Wheat [16 
U. S.] 221; U. S. V. Howland, 4 Wheat [17 
XT. S.] 115; Boyle v. Zaeharie, 6 Pet [31 U. 
S.] 657, 658; Livingston v. Stoiy, 9 Pet [34 
U. S.] 055, 656; Story v. Livingston, 13 Pet 
[3S U. S.j 368, 369; Ex parte Whitney, 13 
Pet. [38 XT. S.] 407, 408; Gaines v. Relf, 15 
Pet [40 U. S.] 14, 17; Pennsylvania v. Wheel- 
ing & B. Bridge Co., 13 How. [54 XT. S.] 563, 
564; Fontain v. Ravenel, 17 How. [58 U. S.] 
384; Barber v. Barbei-, 21 How^ [62 XT. S.] 
590-592; Thomson v. Central Ohio R. Co., 6 
Wall. [73 U. S.] 137; Walker v. DreviUe, 12 
Wall. [79 XT. S.] 442; Mayer v. Foulkrod 
[Case No. 9,341]; Gordon v. Hobart [Id. 
5,609]; Fletcher v. Jlorey [Td. 4,864]; Crop- 
per V. Cobm-n [Id. 3,416]; Loring v. Marsh 
[Id. 8,515]; Lorman v. Clarke [Id. 8,516]; 
Dow V. Chamberlain [Id. 4,037]; XT, S. v. 
Parrott [Id. 15,999]. In regard to the pro- 
tection of rights by injunction, they cited: 
Durell V. Pritchard, 1 Ch. App. 244-250; 
Great North, etc., R. Co., v. Clarence R. Co., 
1 CoUy. 507; Spencer v. London & B. R. Co., 
8 Sim. 193; London & N. W. R. Co. v. Lan- 
cashire & Y. R. Co., 36 Law X Ch. 479; Dew- 
hirst v. Wrigley, 1 Coop. Ch. Pr. 319; Rob- 
inson v. Lord Byron, 1 Browne, Ch. 588; Earl 
of Mexborough v. Bower, 7 Beav. 127; West- 
minster, etc., Co. V. Clayton, 36 Law J. Ch. 
476; Rankin v. Husldsson, 4 Sim. 13; Mar- 
tyv V. Lawrence, 2 De Gex, J. & S..261; 10 
Jur, (N. S.) 858; Hervey v. Smith, 1 Kay & 
J. 389-394; Attorney General v. Borough of 
Birmingham, 4 Kay & J. 547; Goodale v. 
Goodale, 16 Sim. 316; Whittaker v. Howe, 
3 Beav. 383-395; Greatrex v. Greatrex, 1 De 
Gex & S. 692, 11 Jur. 1052; Evitt v. Price, 
1 Sim. 483; Sloo v. Law, [Case No. 12,957]; 
Mandersou v. Commercial Bank, 28 Pa. St 
379; Baxendale v. North Devon Ry, Co., 3 
J, Scott (N. S.) [0, B.] 333; Ransome v. East- 
ern O, R. Co., 38 Eng. Law & Eq. 231-236; 
In re Oxlade, 87 E. O, L, 497; Harris v, 
Coekermouth & W. Ry, Co,, 91 E. 0. L. 693; 
Baxendale v. Great Western Ry, Co., 94 E. 
C, L. 335; Garton v. Great Western Ry. Co., 
Id. 609; Same v. Bristol & E. Ry. Co., 95 E. 
C. L. 639; Palmer v, London, B. & S. O, R. 
Co., 40 L. J, C. P. 133; L. R, 6 C P. 194; 
In re Marriott, 87 E, C, L.514; Parkinson v. 
Great Western R, Co., 40 L, J. C. P. 222, 
L. R. 6 C. P, 544. 

The defendants presented the following 
points and authorities in regard to the plaiu- 
tifC Camblos: 

[I. That the court of equity could not be 
asked to interpose by a preliminary injunc- 
tion to protect a suitor from risk incident to 
a position which he had voluntarily assumed 
for the purpose of incuiTing the risk which 
he complained of, Kenton v. XTnion Passen- 
ger Ry. Co., 4 P. F, Smith, [54 Pa. St] 453, 
454; Stuart, V. C, in Pfooks v, London & 
S, W, Ry. Co., 19 Eng, Law & Eq., 14; 
Knight Bruce, L. J., in Rogei-s v. Oxford, W. 
& W, R. Co., 2 De Gex & J. 662; Forrest v. 
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Manchester, S. & L. R. Co., 4 De Gex, F. & J. 
126, decided by Lord Westbury on appeal 
from M. R., 30 Beav. 40; Hare v. London & 
N. W. Ry. Co., 30 Law J. Ch, 2S0, 817, 2 
Johns. & H. SO; Felder t. London, B. & S. 0. 
R. Co., 1 Hem. & M. 4S9; Hattersley v. Earl 
of Shelburne, 31 Law J. Ch. 873; and Robson 
v. Dodds, L. R. 8 Eq. Cas. 301. 

[II. That it was impossible to extend the 
principle on which a com't of equity will, on 
proper occa^sions, enjoin a corporation at the 
suit of a single stockholder to a case like this. 
Ang. & A. Corp. (Ed. 1871) § 393; Dodge v. 
Woolsey, 18 How. [59 U. S.] 343; Mozley v. 
Alston, 1 Phil. Ch. 790; Foss v. Harbotfle, 2 
Hare, 492; Lord v. Copper Miners' Co., 2 
Phil. Ch. 740; Baltimore & O. R. Co. v. City 
of Wheeling, 13 Grat. 40. 

[III. That the mere character of the relief 
sought (except so far as an injunction against 
carrying on "the independent express busi- 
ness," or engaging in the business of collect- 
ing checks, drafts, etc., was asked for) 
showed that in no event could a preliminary 
injunction be granted. Audenried v. Phila- 
delphia & R. R. Co., 18 P. P. Smith [68 Pa. 
St.] 370; Hooper t. Brodrick, 11 Sim. 47; 
Moeanaqua Coal Co. v. Northern Cent. R. 
Co. [9 Phila. 250]; Rogers Locomotive & 
Mach. Works v. Erie R. Co., 5 Green, Ch. 
[20 N. J. Eq.] ; Sandf ord v. Gatawissa, W. & 
E. R. Co., 12 Harris [24 Pa. St.] 378. 

[IV. That the inconvenience that would re- 
sult from gi-anting a preliminary injunction 
would be incalculably greater than that which 
would result from refusing it; and even if 
the plaintiff's right to relief on a final hear- 
ing appeared ta be indisputable, the coui't 
would refuse to interfere now. 

[V. That the act incorporating the railroad 
company gave them such liberties, francliises, 
and privileges "as were necessary or incident 
to the making and maintaining of the rail- 
road and tlie conveyance of passengers and 
the transportation of the mail and of goods, 
merchandise, and commodities thereon. Act 
April 4, 1833, § 2, proviso (P. L. p. 146). 
That the act of April 3, 1862 (P. L. p. 234), 
extended to the P. and R. R. R. Co. the 
privilege to "contract for the transportation 
of coal and other articles to and from 
points beyond their line, and to include the 
chai'ge for such transportation in their 
charge for tolls." (1) That the right of a 
raiU'oad company to acquit itself of respon- 
sibility by unloading goods at its depot 
seems to have been established. Shenk v. 
Philadelphia Steam Propeller Co., 10 P. F. 
Smith [60 Pa. St.] 109; Morris & E. R. v. 
Ayres, 5 Dutch. [29 N. J. Law] 393; Norway 
Plains Co. v. Boston & JI. R, Co., 1 Gray, 
263; Tanner v. Oil Creek R. Co., 3 P. F. 
Smith [53 Pa. St.] 411; 2 Pars. Cont. (5th 
Ed. 1864), p. 189. (2) That under the Eng- 
lish decisions the mere reception by a rail- 
road company of goods destined and marked 
for a point beyond its line implied a con- 
ti-act to deliver at the destination. Mus- 
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champ V. Lancaster &, P. R. Co., 8 Mees. & 
W. 421; Bristol & E. Ry. Co. v. Collins, 5 
Hurl. & N. 969; 7 H. L. Cas. 194; 2 Redf. 
:Ry. (3d Ed.) § 12; Id. pp. 109, 194, c. 23, 
§ 13; 1 Pars. Cont. (3d Ed.) 687; Jenneson v. 
Camden & A. R. & T. Co., 4 Am. Law Reg. 
234; Camden & A. R. Co. v. Foi-syth, 11 P. F. 
Smith [61 Pa. St] 81; Pennsylvania R. Co. 
V. Berry, 18 P. F. Smith [68 Pa. St.] 272. 
"In England and upon the continent it is the 
practice for the companies themselves to 
carry parcels by express, which is here done 
chiefly by others, under contract with the 
railroad companies." 2 Redf. Ry. pp. 14. 
15; South Wales Ry. Co. v. Redmond, 10 
C. B. [N. S.] (100 E. O. L.) 675. 

[VI. The defendants were common carriers, 
and as such were subject to no other rules or- 
regulations than any other common carriers, 
incorporated or not. That every person had 
the right to place cars on their road, and to 
fm*nish the motive power required for their 
transportation. Boyle v. Philadelphia & R. 
R. Co., 4 P. F. Smith, [54 Pa. St.] 310; 
Pennsylvania R. Co. v. Sly, 15 P. F. Smith, 
[65 Pa. St.] 205. There is no rule of equalitj' 
in regard to the charges of a common carrier. 
Fitchbm-g R. Co. v. Gage, 12 Gray, 393;. 
Baxendale v. Eastern Counties Ry. Co., 4 
C. B. [N. S.] (93 E. C. L.) 61; Branley v. 
South Eastern R. Co., 12 C. B. [N. S.] (104 
B. C. L.) 63. 

[The defendants argued in regard to the 
plaintiff Dinsmore, as follows: 

[I. That the plaintiff's case was not such as 
to entitle him to an injunction against the 
transgression of the defendants' charter, al- 
leged to have been involved in their enga- 
ging in what was described as the "express 
business." That neither he nor the asso- 
ciation he represented held a share of the 
defendants' stock, hence no breach of the 
quasi trust relation betwtsen a stockholder 
and the corporation could be averred. That 
there was not even a contract relation be- 
tween the plaintiff and the defendants, and, 
if there had been, such a relation would not 
of itself be a sufficient gi'ound for interfer- 
ence of a eom-t of equity. That no right of 
property claimed by the plaintiff was involved 
or imperilled; nor had the plaintiff estab- 
lished any right whatever which could be 
affected by the alleged usm-pation of the- 
defendants. 

[H. That a conct of equity could not gx*ant 
the relief sought by the prayers in the plain- 
tiff's bill to compel the defendants to extend 
to the Adams Express Co. certain facilities, 
for the transportation of their freight. That 
the legal right, the infringement of which 
could be enjoined in equity, must be ex- 
isting, continuing, and affecting propertj'. 
Ges V. Pritchard, 2 Swanst. 414; Emperor 
of AustL-ia V. Day, 3 De Gex, P. & J. 239; 
Ken-, Inj. p. 1; Sutton v. Southeastern Ry. 
Co., L. R. 1 Exch. 32; Pickford v. Grand 
Junction Ry. Co., 3 Eng. Ry. & Canal Cas. 
538. That the chancery jm*isdiction of the- 
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federal courts was the same in all the states, 
and tlie rule of decision was the same in all; 
its remedies were not regulated by the state 
practice. Boyle v. Zacharie, 6 Pet [31 U. 
S.] GiS; Dodge v. Woolsey, 18 How. [59 U. 
' S.] 347; Noonan v. Lee, 2 Black, [67 U. S.] 
500; Gordon v. Hobai-t [Case No, 5,609]; 
JIayer v. FouUirod [Case No. 9,341]; Dow v. 
Chamberlain [Id. 4,037]; 1 Brightly, Fed. 
Dig. 283. 

[The English "Packed Parcels Cases" : Held: 
That the statute r^ating to the railroad 
company reguired the charges to be reasona- 
ble. Pickford v. Grand Junction R. Co., 10 
Mees. & W. 399. Held: Tbat the charges 
of a railroad should be equal and reasonable 
tmder the English act Parker v. Great 
Western Ey. Co., 7 Man, & G. (49 E. O. L.) 
253. Carriers were charged for packed par- 
cels; the public were not. Held: A violation 
of equality clause in statute relating to the 
raih'oad company. Parker v. Great Western 
Ry. Co., 11 C. B. (73 B. C, L.) 545; Edwards 
V. Same, Id. 588. The following cases ai-e 
to the same point as the above: Crouch v. 
London & N. W. R. Co., 14 C. B. (78 E. C. 
L.) 254; Crouch v. Great Northern Ry. Co., 9 
Bxch. (Welsb. H. & G.) 556, 11 Esch. (Hurl. 
& G.) 740, *742. Held: That an action may 
be maintained by an express carrier's cus- 
tomer, in his own name, against a railway 
company for the loss of, or injury to, a car- 
rier's packages. New Jersey Steam Nav. Co. 
V. Merchants' Bank, 6 How. [47 U. S.] 344; 
Ang. & A. Carr. (4th Ed.) §§ 98, 466, 494; 2 
Eedf. R. R. (3d Ed.) pp. 13, 17. Held: That 
there was no rule of equality at common law. 
Baxendale v. Eastern C. Ry. Co., 4 C. B. N. 
S. (93 E, G. L.) 63. Held: That a raUway com- 
pany was justifiable in charging a carrier a 
separate rate on each separate parcel ad- 
dressed to different ultimate consignees, al- 
though the parcels were delivered to the 
carrier's agent and were marked with the 
carrier's address. Garton v. Bristol & E. Ry. 
Co.,. 1 Best & S. (101 E. C. L.) 112. Held: 
That double charge for parcels packed to- 
gether was unequal and imreasonable under 
the statute. Piddington v. South Eastern 
Ry. Co., 5 C. B. [N. S.] (94 E. C. L.) Ill, 
Held: That neither the statute nor the com- 
mon law required equality of charges. Bran- 
ley V. South Eastern Ry, Co., 12 C. B. N. S. 
(104 E. G. L.) 63. Held: That the railway 
company must charge equal rates. Sutton v. 
Great Western Ry. Co., 3 Hurl. & C. (Exch. 
Ch.) SOO, L. R. 4 H. L. 226; Parker v. Great 
Western Ry. Co., 6 El. & Bl. (88 E. C. L.) 77. 
Held: That a railway company cannot give 
undue preference to themselves in their sep- 
arate capacity as carriers, other than on their 
line of railway. Baxendale v. Great West- 
ern Ry. Co., 5 G. B. N. S. (94 E. O. L.) 336. 
Held: That to constitute "an undue or un- 
reasonable preference" within the act, by 
reason of an inequality of charge, it must 
be for travelling over the same line or the 
same portion of the line. Caterham Ry. Co. 
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V. London, B. & S. C. Ry. Co., 1 C. B. N. S. 
(87 E. C. L.) 410. Held: That an omnibus 
proprietor who carries passengers and their 
baggage for hire to and from a railway 
station, cannot maiatain an action against 
the company for refusing to allow him to 
drive his vehicle into the station yard. Bar- 
ker V. Midland Ry. Co., 18 C. B. (86 E. C. L.) 
45. Held: That the granting of an exclusive 
privilege to one omnibus proprietor to enter 
the station yard was a breach of the statu- 
tory prohibition against the granting of un- 
due and unreasonable preferences. In re 
Mariott, 1 C. B. N. S. (87 E. C. L.) 499. The 
contrary was held, on the groimd of "no in- 
convenience to the public" baving been 
shown. In re BeadeU, 2 O. B. N. S. (89 B. 
C. L.) 509; In re Painter, Id. 701. 

[Other illustrations relating to the exclusion 
of goods— vans— after a certain hour of the 
day, are found in Garton v. Bristol & E. Ry. 
Co., 6 C. B. N. S. (95 E. C. L.) 639, and Bax- 
endale V. London & S. W. Ry. Co., 12 C. B. 
N. S. (104 E. C. L.) 758; Palmer v. London 
& S. W. Ry. Co., L. R. 1 C. P. 588. In ref- 
erence to charging for cartage, see Garton v. 
Bristol & E. Ry. Co., 6 0. B. N, S. (95 E. C. 
L.) 639; Baxendale v. Great Western Ry. Co., 
14 G. B. N. S. (108 E, C. L.) 1; B;ix:endale 
V. London & S. W. Ry. Co., L. R. 1 Exch. 
137; Cumberland Valley R. Co.'s Appeal, 12 
P. F. Smith [62 Pa. St] 218; Boyle v. PhUa- 
delphia & R. R. Co., 4 P. P. Smith [54 Pa. 
St.] 310.] " 

Before McXENNAN", Circuit Judge, and 
OADWALADER, District Judge, 

McKENNAN, Ch'cuit Judge. The prayers 
of these bills are the same. Although, in 
form, they invoke the preventive intervention 
of the court, they are founded upon the al- 
leged denial of certain legal rights claimed 
by the Adams Express Company, and it is 
manifest that the only beneficial measui'e of 
relief would be a mandatory order, constrain- 
ing the defendant to concede to the express 
company the exercise and enjoyment of the 
rights claimed by it. This it may be within 
the range of the power of the court to 
decree, but it ought to be done only imder 
circumstances of special exigency, to avert 
the continuing injuriousness of clearly wrong- 
ful acts. As a method of enforcing the con- 
cession of a mere right, it is inconsistent 
with the object and appropriate functions of 
a preliminary injunction. In Lehigh Coal & 
Nav. Co. V. Lehigh Valley R. Co., referred to 
in Audenried v, Philadelphia & R. R. Co., 
18 P. F. Smith [68 Pa. St.] 376, Mr. Justice 
Strong said: "A preliminary injunction 
ought never to be granted except in a clear 
case, and then only to prevent a subst£vntial 
injury. Its piu:pose is to keep things in their 
existing condition imtil the case can be final- 
ly heard. As it is the strong arm of the 
law, it must be used only when necessity 

= [From 4 Brewst 503.] 
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requires it Ajid a preliminary injunction 
■can never be necessary when the thing sought 
to be restrained has been aU'eady done; for 
its province is not to undo, but to prevent 
and preserve." And in Farmers' R. Co. v. 
Reno, O- O. & P. Ry. Co., 3 P. F. Smith 
[53 Pa. St.] 224, the same learned judge said: 
"The sole object of such an Order is to pre- 
serve the subject of the conti'oversy in the 
condition in which it is when the order is 
made. It cannot be used to take property 
out of the possession of one party and put 
it into possession of the other. That can 
be accomplished only by a final decree." It 
is true the allowance of mandatory interlocu- 
tory injunctions has, to some extent, the 
sanction of the modern English practice. It 
has grown up upon the supposed authority 
■of Lord Eldon, who made such an order, for 
the first time, in Lane v. Newdigate, 10 Ves. 
193. But he evidently regarded it as ex- 
ceptional, and while he considered the injui'y 
complained of as a clear invasion of the 
complainant's rights, demanding prompt rep- 
-aration, he declined to deci'ee a specific cor- 
rection of it by the defendant, but so avow- 
edly framed his order as to "create the ne- 
cessity" for the defendant doing what he 
was unwilling to order him directly to do. 
Such a case cannot be regarded as evidence 
of the existence of a uniform practice, or 
as a warrant for the establishment of one. 
It has certainly not led to such a result in 
this country, for in Audenried v. Philadelphia 
& R. R. Co., supra, Jlr. Justice Sharswood 
says with great force: "There are some few 
instances in England in which a mandatory 
order has been made in an interlocutory ap- 
plication, but they have been very ex^eme 
■case, and ought not to be followed as prec- 
edents." 

Is there anything, then, in the circumstan- 
ces of the present case to demand a resort to 
so questionable a mode of intei-position? 
The 'Adams Express Company is entitled to 
protection only against such illegal acts of 
the defendant as are prejudicial to its rights 
and interssts. If the railroad company has 
assumed the exercise of any franchise not 
■conferred by its charter, the express compa- 
ny is not authorized to call it to account. If, 
without right, it seets to appropriate the 
profits of a business of which the express 
company before had the monopoly. It does 
not thereby incur any liability to the express 
company. Their relations to each other 
grew out of the corporate duties of the de- 
fendant as a common carrier, and it is only 
for a failm-e or refusal to perform any of 
these duties to the express company as a 
shipper that the latter has a right to com- 
plain. The transportation of its freight over 
the 'defendants' road is not denied to the ex- 
press company, nor can it be. The parties 
disagree as to the regulations imposed and 
the rates demanded by the defendant. The 
right to rebate from the charges of the de- 
fendant, equal to the cost of collecting, trans- 



porting, and delivering parcels from and to 
the doors of the consignoi"s and consignees, 
and the right to pay for ti*ansporting a pack- 
age of parcels only the price charged for a 
separate one, are claimed by the plaintiff, 
and constitute the substantial subjects of the 
contention. Practically, only the profits to 
be derived from the express business on the 
Philadelphia and Reading RaiU'oad are in- 
volved in it. Shall these profits accrue to 
the railroad company or to the expro^is com- 
pany? Are these questions of such m-gent 
significance as to call for their decision be- 
fore a final hearing? To decide them now, 
as must necessarily be done if the present 
motion is allowed, is, in effect, to decide 
them finally, because a £nal decree could 
not more fully secure to the' plaintiff the 
enjoyment of what it claims than would an 
interlocutory injimction. Why should this 
be done in the absence of an answer and 
of the proofs nece^ary to a precise adjust- 
ment of the relative rights and duties of 
the parties, or without a trial at law? "To 
preserve the subject of the controversy in 
the condition in which it is" now, does not 
require it, but the effect would be to undo 
what has been done, to take away from the 
defendants the controverted rights now en- 
joyed by them and confer them upon the 
plaintiff. This can be accomplished appro- 
priately only by a final decree. Nor has 
the complainant Gambles any better title to 
this summary relief than the express com- 
pany. As a stockholder in the corporation 
defendant, his only interest is in being pro- 
tected against the risk of loss. So long as 
those who manage the corporation keep with- 
in the limits of its chai'ter, and commit, or 
propose to commit, no breach of their trust, 
he has no right to complain. In Dodge v. 
Woolsey, IS How. [59 U. S.] 341, the com-t 
says: "It is now no longer doubted, either 
in England or the United States, that com*ts 
of equity in both have jmisdiction over cor- 
porations, at the instance of one or more 
of their members, to apply preventive rem- 
edies by injunction to resti'ain those who 
administer them from doing acts which 
would amount to a violation of charter, or 
to prevent any misapplication of their cap- 
itals or profits, which might result in lessen- 
ing the dividends of stockholders, or the 
value of their shares, as either may be pro- 
tected by the franchise if the acts intended 
to be done create what is, in the law, de- 
nominated a breach of ti'ust." If the acts 
complained of ai'e violations of the defend- 
ants' charter, as they are not, because con- 
cerning only the administi*ation of its legal 
faculties, the mischief has been already done, 
— and a preliminary injunction could not 
avert their injurious consequences; and sm'e- 
ly the value of the complainant's stock will 
not be impaired, or the dividends upon it 
lessened, by securing its participation in the 
profits of a business which he seeks to divert 
into another channel. And then as to the 
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apprehended liability of tlie defendants to 
the express company for damages, he has 
voluntarily sought the risk from which he 
asks to be protected. It is charged and not 
denied that he acquired his stock "on ac- 
count and in the interest of the Adams Ex- 
press Company, and solely with the view 
of giving himself a supposed status in court, 
to enable him to maintain the present suit 
"ostensibly as a stodiholder of the Philadel- 
phia and Reading Railroad Company, but 
really as an agent of the Adams Express 
Company," and "that the expenses of the 
said suit are to be borne by the said com- 
pany." And these averments are corroborat- 
ed by the fact that his bill is filed at the 
same time with and is an exact counterpart 
of the express company's biU. He does not, 
therefore, come into court with a bona fide 
complaint as a stockholder really seeking 
protection, but as the auxiliary of another 
party whose proceeding is adverse to hisi in- 
terest as a stocldiolder. It is not a question 
of his motives, but of the genuineness of 
the character in which he presents himself, 
and of the good faitli of his appeal for sum- 
mary relief. A court of equity is not the 
redresser of simulated wrongs, nor will it 
exert its strong arm to relieve a complain- 
ant in a position which he has volimtarily 
assimaed, with a full knowledge of its perils. 
The motion for a preliminary injunction 
is therefore denied. 

CADWALADER, District Judge. I con- 
cur in the opinion of the circuit judge, and 
in his reasons. We have arrived at the 
same conclusion by processes of reasoning 
perfectly consistent, though not alike. His 
opinion, as delivered, is, almost independ- 
entiy of any question upon the merits, con- 
fined to that of remedy in, the present stage 
of the cause. My opinion was formed up- 
on a consideration of the merits of the whole 
controvei'sy, reducing the numerous ques- 
tions to two, and even dividing each of them, 
so as to leave only one point xmder each, 
open to future doubt I was thus able to 
limit the question, which the circuit judge 
has considered at large, to these two points. 
But it was therefore necessary to form an 
opinion upon most of the other questions. 
This was done without any opportunity of 
consultation with him, until the present 
term. Either method of considering the case 
was proper. It had been very fully ai*gued, 
and nothing could be added to the printed 
briefs of counsel. But if the circuit judge 
had either differed, or doubted, as to any 
part of my opinion, I would not have de- 
livered it. He, however, concurs on evei'y 
point; and is desirous that it should be con- 
sidered as the opinion of both judges. 

The case at the suit of the express com- 
pany will be properly considered before any 
distinct consideration of the stockholdei's* 
bill. But certain points of argument which 
are more or less common to the two cases 



will, in considering the former one, be no- 
ticed somewhat more fully than might be 
necessary if it were alone before the court 
Any question of supposed liability of the 
charter of the defendants to forfeiture, be- 
longs only to the case under the stockhold- 
ers' biU, as the circuit judge has clearly 
shown. But the interpretation and effect of 
the charter, upon which such a question de- 
pends, may also ascertain relations of the 
defendants either to the public generally, or 
to certain freighters, upon questions belong- 
ing peculiarly to the other case. Bach party 
imputes, 'With apparent reason, to the oppos- 
ing litigant, a pm-pose to monopolize the 
transportation by horse power of light 
freights of small bulk to and from the rail- 
road of the defendants. With permission of 
the circuit judge, I quote him as having, in. 
consultation, said of the case, that it is a 
war of monopolists. There is unlimited leg- 
islative power to create such a monopoly. 
6 Whart 46; 12 Harris [24 Pa. St] 382; 
[Bridge Proprietors v. Hoboken Co.] 1 Wall. 
[68 U. S.] 145, 146; [Binghampton Bridge] S 
Wall. [70 U. S.] 81, 213; Slaughterhouse 
Cases (Sup. Ct U. S. April 14, 1873) [la 
Wall. (83 U. S.) 36], affirming 22 La. Ann. 
546; and see 2 Gray, 1. Any exclusive prof- 
it granted by the state, either to an individ- 
ual, or to a corporation, is a monopoly in 
the general sense of the word. In former 
times it was ordinarily understood as an 
exclusive profit for which the public received 
no equivalent benefit Such a monopoly, 
though against public policy, and odious, can 
be legislatively granted in most states of the 
Union. But in our day, a wiser policy and a 
decent regard for public interests, and for 
public opinion, prevent any direct and avow- 
ed establishment of monopolies of this kind. 
Existing railroads are not monopolies In any 
such sense. The efficiency of the locomotive 
steam engine for enlarged purposes of trans- 
portation upon a fixed metalic rail was not 
completely established until the latter part 
of 1829. The public benefit then expected 
from a railroad was the substitution of the 
power of steam for that of horses, in traus- 
portation upon land between distant places. 
It was known that the production of this re- 
sult would require immense expenditures. 
But the capital invested in the construction 
of railroads, and in theh: equipment, exceed- 
ed by almost countiess millions, what was 
at first expected. Nevertheless, whenever the 
roads have been completed, even where the 
private contributors have .received no re- 
muneration for their outiay, the public bene- 
fit has been great; and where the private re- 
mtihei'ation has been greatest, it is but small 
in proportion to the beneficial results to the 
public attained, and in prospect These results 
exceed immeasurably the most sanguine 
former hopes. In all dii*ections, a force equal 
to that of millions of the strongest horses, 
working by night and by day, and consum- 
ing no food, has, on both sides of the Atian- 
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tic, been made available for quick transpor- 
tation. The consequent increase of wealth at 
the ends of the lines was, in part, predicted. 
But the almost unforeseen production which 
raih'oads generate along their borders will 
soon exceed, where it may not already sur- 
pass or equal, that upon the shores of the 
great nayigable rivers. 

The ordinary modern practical use of the 
word "monopoly" is in the sense of an exclu- 
sive profit for the grant of which by the 
slate, the public are intended to receive 
equivalent benefit. In what follows, the 
word, unless otherwise qualified or explain- 
ed, will be so understood. It has been said 
that every grant of a corporate franchise or 
privilege may, so far as it extends, be called 
XI monopoly. The word will not, however, be 
used in so vague a sense. It will be under- 
stood as applicable to those privileges only 
with which there is no present available 
competition. The legislative charters of some 
■of the raih'oads companies created soon after 
1829 contained express provisions of differ- 
ent kinds against the making, during a lim- 
ited period, of a railroad by any one else 
^^■ithin a defined area. The legislatm*e could 
not afterwards, with constitutional effect, 
sanction the establishment of such a com- 
peting road without providing for the pay- 
ment of compensation for the loss or diminu- 
tion of the monopoly, after a proper ascer- 
tainment of the amount. AVest River Bridge 
Co. v. Dix, 6 How. [47 U. S.] 507; Richmond, 
F. & P. R. Co. V. Louisa R. Co., 13 How. [54 U. 
S.] 82, 83; 11 Wright [47 Pa. St.] 325-329; 2 
Gray, 1, 42; The Binghampton Bridge, 3 
Wall. [70 U. S.] 52; 1 Redf. B. R. (4th Ed.) 
§ 70, pp. 257, 258. It is believed that in 
Pennsylvania and in most of the states no 
such improvident legislation is now in force. 
When it is not, the legislature, not having 
disabled itself, is under no such constitution- 
al restraint; but may authorize the uncondi- 
tional construction of new raiU'oads, howev- 
er near they may be to existing lines. The 
justice and wisdom of such legislation de- 
pend upon relative considei'ations, which 
may vary as increase of wealth and popu- 
lation diminish the area of a reasonable mo- 
nopoly. The question may likewise be affect- 
ed more or less by lapse of time. To au- 
thorize the construction of a new railroad 
veiy near to a rail recently laid might be 
manifestly unjust and impolitic. 7 Harris 
£19 Pa. St] 216, 217. But when a change 
of local circumstances creates a public want 
of a neighboring line which can be profitably 
used, it would be anomalous that the exist- 
ence of the former public highway should 
indefinitely prevent the construction of the 
new one. The loss, total or partial, of the 
profits of the former one from consequences 
of such local change was a contingency to 
which its owners were always liable. We 
see this contingency on a large scale in ex- 
isting and projected railways to the Pacific. 
The imlimited legislative power over the sub- 



ject is unquestionable. The construction of 
a new road without any compensation to the 
owners of the former one, may be continual- 
ly * authorized with no legislative motive ex- 
cept the encouragement of competition. 
[Charles River Bridge v. Warren Bridge] 11 
Pet. [36 U. S.] 544; [Jlinturn v. La Rue] 23 
How. [64 U. S.] 437; [Turnpike Co. v. Maiy- 
land] 3 Wall. [70 U. S.] 213; 2 Redf. B. R. (4th 
Ed.) § 231, p. 408. See 12 C. B. (N. S.) 58-4)3, 
and Mr. Dickson's note. But, though routes 
the most proper for competition were legisla- 
tively estabUshed, effective competition might 
be long postponed through the facilities 
w^hich connections by intervening railroads 
afford for conventional ari*angements between 
companies intended to have been competi- 
tors, and for consolidations, merges, and so- 
called "amalgamations" of companies, and 
also for purchases or leases of a companj^'s 
road and franchises by another company, 
etc. See 9 Casey [33 Pa. St.] 281-288; 5 
Wright [41 Pa. St.] 447; "3 P. F. Smith [53 
Pa. St] 9, 19, 20, 59. Also Shelford on Rail- 
ways (Glen's Ed.) Introduction, 48, 49. As 
yet, few, if any, truly competing lines exist. 
Even between Philadelphia and New York, 
the routes are still so controlled as to pre- 
clude competition. The question of monopo- 
ly, therefore, continues to be all-important. 
There is, or was lately, from Pai-is to Bor- 
deaux, but one railroad. The road itself is 
therefore in France considered in some son 
a monopoly. Duverdy, Contr. de Ti-ansport 
§§ 159, 162, pp. 236, 239, and Inti'. p. 10. So 
the defendants have now the only existing 
railroad from Philadelphia to Pottsville, and 
the only connection by rail with many other 
great routes. The business of the road 
must, therefore, necessai-ily be, in some re- 
spects, monopolized by the defendants now; 
and whatever may be the future effect of 
possible competition, it cannot wholly de- 
prive them of certain exclusive profits. See 
1 Q. B. 584; 4 Q. B. 36, 37. 

The company, as owner of the road, has 
thus a legitimate monopoly of the rates 
chargeable for the use by others of the track 
itself as a public highway. These rates, and 
nothing else, are, in a sti-ictly proper sense, 
called "tolls." 4 P. P. Smith [54 Pa. St] 
315; 15 P. P. Smith [65 Pa. St] 210; 1 Q. 
B. 575-577; 9 Exch. 642. If raihroad com- 
panies did not fm-nish any motive power, 
and were not in any wise carriers, their only 
gi-oss px'oflts would be tolls thus properly de- 
fined, and the companies- would have a mo- 
nopoly of them. The earlier legislative char- 
ters of railroad companies after 1829 were 
not alike. Some of them indicate that com- 
panies were not expected to engage at all 
in the business of transportation. But most 
of the charters, even of that period, import 
that their respective companies were expect- 
ed to become carriers on their own roads, 
though not to monopolize the business. The 

* [30 Leg. Int. 149, gives "constitutionally."] 
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supreme court of Pennsylvania have called 
the former simply raih-oad companies, and 
the latter both railroad and transportation 
companies. The latter, as railroad compa- 
nies, have "power to construct and maintain" 
the roads, "and to chai-ge and receive toUs 
from those" who may "transport either mer- 
chandise or passengers over" them; and, as 
transportation companies, have authority "to 
transport either passengers or the property 
of others over their own roads, in their own 
cars, and with their own motive power." 
4 P. P. Smith [54 Pa. St] 312. See 12 P. 
F. Smith [62 Pa. St] 228, 229. The same 
com-t has, in consti'uing the charter of the 
defendants, decided that they are, by nec- 
essary implication, if not through express 
enactment, a transportation company, as well 
as a raih'oad company; in other words, have 
the twofold franchise of tating tolls, and 
also engaging in the business of carriers upon 
their ovm road. Id. Thus the charter, 
though its effect is to give a monopoly of 
tolls, confers no monopoly of the business of 
carriers. Yet the defendants have a prac- 
tical monopoly of the business of carriers 
npon their own rails. This will require ex- 
planation. 

Until 1829 horse power alone had been 
nsed upon raih-oads. An English railway, or 
tramroad, had been made by laying iron or 
wooden pieces in two paraUel lines lor the 
wheels, without levelling the track by cut- 
tings or embankments more than by tae grad- 
ing of a tm-npike road. Most of these form- 
er railways or tramroads were private ways. 
But most of them were public highways. 
See 2 Barn. & Aid. 646; 1 Shelf. Uys. (Glen's 
Ed.) Introduction, pp. 27, 28. From a sup- 
posed analogy to them, the original notion as 
to a raih-oad, fitted for the use of a loco- 
motive steam engine, was that any one of 
the public might, under proper conditions 
and regulations, use his own locomotive en- 
gine with its train upon the fixed rail, in 
like manner as a boat upon a canal, or a 
vehicle upon a turnpike, paying in like man- 
ner a fixed or a reasonable toll. The Ver- 
sailles Railroad, on the left bank of the 
Seine, seems to have been thus used, for a 
time, to a limited extent (Duverdy, § 160, 
note, p. 237); and in England the Grand 
Junction Railway was, at one time, and pos- 
sibly may still be, to a small extent, so 
used. See 4 Q. B. 20; 1 Shelf. Rys. (Glen's 
Ed.) p. 507. The rail may stiU be thus 
used by the engines and trains of conuQcting 
railroads paying toll or an equivalent com- 
pensation. See 4 Q. B. 19-22, 37, 38; 9 
Bxch. 642; 2 Q. B. 251. But except for pur- 
poses of connecting railways, this use of the 
track by others than the company owning 
the road is veiy liltle, if at aU, practiced in 
Europe, and is in ihe United States almost, 
if not quite, unknown. 1 Redf. R. R. § 124 
(4th Ed.) p. 446. This tacit exclusion of the 
public from participating in the business of 
transportation by rail, resulted from what 
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was almost absolute necessity. Under the 
present system of transportation upon a rail- 
road, such are the dangers from the moving 
fires, from the intensity of the pressure of 
steam, and the frequent insecm-ity of boilers, 
from the great velocity of the trains, their 
extended length and immense weight, and 
the inability to deviate from the track, that 
a divided control of the locomotive power 
was very soon found inadmissible. It thus 
became impossible for the public generally to 
use locomotive engines upon the lines, and 
impossible to use cars of any kind independ- 
ently of the most rigid supervision and regu- 
lation by the raih-oad companies. See 1 
Shelf. Rys. (Glen's Ed.) Introduction, pp. 29, 
30. If dangerous interference with the po- 
lice of the roads could have been avoided, 
the subjection was greater than could be sub- 
mitted to by independent carriers. Through 
this relative necessity, the business of car- 
riers by rail was everywhere monopolized by 
raih-oad companies. The origin of the en- 
larged monopoly was thus explained in a 
very instructive argument in 1842, by Mr. 
Martin, afterwards a baron of the exchequer. 
10 Mees. & W. 412, 413. It had before been, 
and was afterwards, judicially so explained by 
Lord Denman. 1 Q. B. 558. 580; 4 Q. B. 18. 
The companies were indirectly fortified in the 
monopoly through their exclusive or preferen- 
tial use of their depots or stations, and then- 
warehouses, platforms, etc., and the immedi- 
ate approaches or outlets. The appropria- 
tion of some of these preferential facilities 
to their own exclusive benefit, has not been 
judicially considered wrongful. Whether it 
may not be such as to encroach in some de- 
gree on rights of the public, is a question 
which there is no occasion to consider now, 
because the companies would, independently 
of such advantages, have a practical present 
monopoly of the business of carriers upon 
the rails. Lord Denman said that "the sup- 
position of a free competition of carriers on 
the same railway, is practically little less 
than absurd," and that "if all difficulties 
were removed as to the stations, warehoiises, 
landing places and approaches, and all these 
were supposed as much laid open to the pub- 
lic as the railway itself, the very nature of 
the mode of conveyance forbids a free com- 
petition of rival carriers." 1 Q. B. 579. "It 
would," he added, "be no answer to say 
that, by law, the railway is a highway, that 
aU the world may can-y goods and passen- 
gers on it, 'that it is an accident that the 
company alone monopolize all the ti-ade, and 
that their monopoly may cease to-morrow." 
1 Q. B. 584. See, also, 5 C. B. (iST. S.) 351. 

A recent observation of the supreme com*t 
of Illinois, that a raih-oad company is char- 
tered solely for the purpose of exercising the 
functions and performing the duties of a 
common carrier (Chicago & A. R. Co. v. Peo- 
ple [Feb. 22, 1873] 5 Chi. Leg. News, 266, 267; 
Phil. Leg. Gaz. March 14, 1873), is thus, to 
practical intents true. If tolls, distinctively so 
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called, were alone in question, and if the 
rates of toll were neither prescribed nor lim- 
ited by the legislature, the companies could 
not charge imreasonable rates. But this 
proposition is practically merged in the ques- 
tion of the charges which the companies may 
make as common carriers. The general rail- 
road law of Pennsylvania gives to the respec- 
tive companies to- which it applies exclusive 
conti'ol of the motive power; and enables 
them to include in a single cliarge both tolls 
and a compensation for the use of the motive 
power when the cars to be transported are 
owned or furnished by others. This enact- 
ment does not, where the company them- 
selves are carriers, regulate the charge of the 
freight money. Act 19th Feb. 1849, § 18. 
This general law does not apply to the pres- 
ent defendants. With reference to their 
charter, the supreme court of the state has 
discriminated further, distinguishing tolls de- 
fined strictly from charges for the use of the 
locomotive power, and distinguishing both 
of those charges from charges of passenger 
money and of freight money. 4 P. F. Smith 
[54 Pa. St.] 314, 315; 15 P. F. Smith [65 Pa. 
St] 210; 12 P. F. Smith [62 Pa. St.] 228, 229. 

Everj"- chai'ge by a railroad company, as a 
carrier, upon the line of the road itself, is 
thus composed of three values. One of them 
is the amount which would be chargeable 
simply as toll, if the company neither fur- 
nished motive power nor were carriers. An- 
other is the additional charge which they 
might make for the use of the motive powei' 
if they were not carriers. The other may be 
distinctively called freight money. It Is the ad- 
ditional amount which is chargeable because 
they ai"e the carriers. These three values 
may be reducible to two by including the 
charge for use of the motive power under the 
head of toll. The two values will then be 
those of toll and freight money. American, 
French, and English legislation contains 
cai-eful provisions for analyzing the sum 
charged in tariffs, or in reports made annual- 
ly, under these two heads, though not under 
precisely these names. The statistics of the 
analysis, of which the memorials are thus 
preserved, may be useful, not only in defining 
present relations between the companies and 
the public, but also in the contingency of 
such futm-e improvement in the method of 
transportation as may open it to the public. 

In external relations of the companies a 
single charge alone occurs. See 1 Q. B. 575, 
576. It has, perhaps, oftener been called a 
toll than by any other name. The designa- 
tion, as we have seen, is not precisely accu- 
rate. But it would seem at first view to be 
of little or no importance whether the charge 
were called a toU, and was understood as in- 
cluding the value of freight money, or were 
called freight money or fare, and was undei'- 
stood as including the toll. The verbal dis- 
tinction has consequently been disregarded 
more or less everywhere, and occasionally 
even in Pennsylvania, where it has been best 



explained. In England, confusion and un- 
certainty have arisen from a lax use of the 
word "tolls," in both legislative and judicial 
phraseology. It is to be regretted that the 
courts have not confined their application of 
the word "tolls" to charges for simple pas- 
sage over the road. But, as we have akeady 
seen, such tolls are not now, in practice, 
chai'geable except for the reciprocal use of 
connecting railroads; and even as to them, 
a conventional commutation is probably made 
wherever it is authorized by the respective 
charters. The objection to extending the 
application of the word "toll" with undue 
latitude is, that it tends to exaggerate the 
mental conception of a railroad company's 
monopoly. Of tolls, properly so called, the 
monopoly is an essential right of the com- 
pany as proprietor of the road. The monop- 
oly of the carrying business originates, on the 
contrary, in the relative necessity which has 
been described. In the former monopoly, 
the proprietary right is moral as well as legal. 
In the latter monopoly, there is neither pro- 
prietary nor essential moral right; and the 
legal right is coextensive only with the neces- 
sity in which it originates. The extension 
of the claim of moral right beyond its just 
limit in this respect may have been the cause 
of othei-wise inexplicable renewals of con- 
testations by English railroad companies on 
points already litigated and judicially decid- 
ed against them, and of the frequent new 
phases of the argument of old questions. It 
may be suggested that this reasoning is too 
analytical, that the service of a railroad 
company as carrier is a single one, that the 
pecuniary consideration for it includes in- 
separably the profit in which the monopoly 
is rightful, and that it cannot be less rightful 
merely because an admitted necessity en- 
larges the service performed, and proportion- 
ally enlarges the pecuniary considei'ation. The 
suggestions might, perhaps, prevail if trans- 
portation upon the line of rails were alone 
in question. But the present controversy 
concerns accessorial carriage by horse power 
off the line of the railroad. Conceding the 
rightfulness of such accessorial business be- 
yond the rails, there can be no reason that it 
should be monopolized. It is conducted 
where tolls cannot be taken, and where the 
steam power is not used. See 5 O. B. (N. S.) 
362, 363, 355, 6G9, 679. In England, Chief 
Justice Erie stood almost alone in the opin- 
ion that a railroad company, in recompense 
for their outlay and of the fulfilment of the 
purpose of their incorporation, had both a 
legal and a moral right of monopolizing, not 
only the carriage of goods upon the line of 
the road itself, but also the accessorial car- 
riage performable off the line with horse 
power. To this opinion, » though always a 
dissenting one, he adhered with tenacity from 
1S61 to 1869. He had expressed it at nisi 
prius in 1854, when a verdict conformable to 
it, found under his direction, was set aside. 
9 Exch. 559. See' 11 Exch. 742. It was op- 
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posed to prior decisions; but his dissent from 
them caused, in subsequent cases, a revision 
of the subject in the exchequer chamber and 
in the house of lords, in -which tribunals the 
prior decisions could not prevent the consid- 
eration of the question upon original groirnds. 
On the fullest consideration his opinion was 
definitely rejected. 16 O. B. (N. S.) 137, af- 
firming 14 C. B. (N. S.) 1, and ace. with 5 O. 
B. (N. S.) 336; L. R. 4 H. L. 226, affirming 
3 Hurl. & C. 800. 

Here, however, the complainants object 
earnestly, not only to the monopoly of such 
accessorial business by the defendants, but 
even to their engaging or participating in the 
business at all. The consideration of this 
objection maybe prefaced by another inquiry, 
which has been suggested in the argument. 
It is whether the defendants can, as carriers 
by rail, transport goods which are destined 
beyond the termination of their own road. 
This inquhy is not whether the responsibil- 
ity of such carriers by raU continues until 
the goods reach the ultei-ior destination. 
It is not an inquiry what engagements may 
be made, or implied, as to putting the goods 
in the due comrse of transmission to such 
destination. The inquiry is whether such 
carriers must refuse to transport goods on 
their own route merely because they are not 
to be carried farther, and whether they may 
not, on tlie contrary, solicit such custom in 
order to increase tlie profitableness of their 
business. From time immemorial, the serv- 
ice of a* common carrier to the public has 
included the transportation of matter des- 
tined beyond his route, and has included the 
affording of necessary and proper facilities 
for the ulterior transmission. Great public 
inconvenience would result if raiIi*oad com- 
panies could not afford such facilities in this 
respect as other carriers. The act of con- 
gress of 15th of Jime, 1866, pm-ports to 
authorize every railroad company in the 
United States whose road is operated by 
steam to carry, upon and over the road, 
freight and property on their way from any 
state to another state, and to receive compen- 
sation therefor, and to connect with roads of 
other states so as to form continuous lines 
for the transportation of the same to the 
place of destination. This act provides that 
it shall not be construed to authorize any 
raih-oad company to make a new road, or 
connection with any other road, without 
authority from the state in which such rail- 
road or connection may be proposed. The 
Pennsylvania statutes prior to 1866, which 
were fully reviewed in the cases reported in 
3 P. F. Smith £53 Pa. St] 10, 20, and 62, 
and the subsequent acts of the 4th of April, 
186S, 17th of February, 1870, and 26th of 
April, 1870, have established an extended 
system of direct and indirect connection of 
railroads within and without the state, and 
authorized their merger, consolidation, and 
lease for the fm-ther extension of continuous 
routes. Whether these laws apply directly 
4FiiD.CAS. — 70 



to the question or not, their purposes would 
be materially frustrated if the companies 
could not take freights with imlimited ulte- 
rior destinations. But in the absence of all 
such legislation (and without any special 
reference to the enactment of 3d of April, 
1862, which, read in connection with the act 
of 5th of April, 1859, authorizes the defend- 
ants to contract for transporting freights 
to and from points beyond meir line), the 
question would be attended with no difficul- 
ty. It has been judicially conceded, assumed, 
or decided, in Pennsylvania, in many of the 
other states, and in England, that a rail-- 
road company may, as a carrier, receive 
goods which are to be transported beyond 
the end of the company's own route, whether 
the destination is within or without the 
state or country, or is beyond seas. 6 Harris 
[18 Pa. St.] 224; 9 Wright [45 Pa. St.] 208; 
10 Wright [46 Pa. St.] 211; H Wright [4T 
Pa. St.] 338; 4 P. F. Smith [54 Pa. St J 
77, S3; 18 P. "F. Smith [68 Pa. St] 277; 11 
P. F. Smith '[61 Pa. St] 85; 7 H. L. Oas. 
194; 12 C. B. (N. S.) 63; 10 0. B. (N. S.) 675; 
2 Hurl. & N. 709; L. K. 1 0. P. 336; L. R. 1 
Esch. 147, 148; 8 Mees. & W. 427; 2 Redf. 
R. R. (4th Ed.) §§ 180, 181, pp. 112, 123. This 
question has been considered more fully than 
would otherwise have been thought necessary 
in consequence of a remark of Chief Justice 
RedfieldjUpon a case in Connecticut (22 Conn, 
502), that, if the matter were altogether new, 
there might be some doubt Redf. R. R. ubi 
supra. 

The question, if it can be called one, having 
been disposed of, we may consider the ob- 
jection that the defendants cannot, as car- 
riers, use horse power for accessorial busi- 
ness performed off the rails in collecting 
freights at the doors of consignors and in. 
making deliveries at the doors of consignees. 
We have seen that the defendants cannot 
monopolize the business. Whether they can 
participate in it is the very different present 
question. The question is not novel except 
in the physicial proportions of the subjects 
of it The scale of aU the business of a 
raih-oad company is thus enlarged. The pas- 
senger car in the United States, if not in 
Europe, is the improved and enlarged sub- 
stitute for the stage coach or diligence of 
other days. In the freight trains, whose 
bm'den car is the substitute for the former 
great wagon, loads are now measured by the 
ton. The di-ayage and slow cartage to and 
from the rails are facilitated by turnouts 
on rails, and by lateral railways. There is, 
perhaps, no proportional change greater than 
that in the measure of such light freights of 
small bulk as are conveniently transport- 
able with speed, and are usually carried in 
the passenger trains. In the United States, 
these freights were formerly and are still 
called express matter. Although the demand 
for the labor of horses in Em-ope and in 
America continually inci-eases, their aggre- 
gate strength is now less than sufficient foe 
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tliose purposes, incidental or auxiliary to 
transportation, for wliich the strength of 
men formerly sufficed. Portable articles 
were formerly understood as those which 
could he conveniently carried by hand, or, 
at most, in a push cart or wheelbarrow. Of 
their increase in bulk, we may form some 
estimate from the former contract of 1866 
between the present litigants allotting whole 
cars, and fractional parts of cars, for such 
matter, and allowing seven cubic feet for the 
capacity of a sti-ong box or safe. Of the in- 
crease in weight, an estimate may be con- 
ceived from English statutes allowing ad- 
ditional proportionate amounts of charge 
for the ti-ansportation of light matter of 
different kinds, describing it as of the re- 
spective weights of 100 pounds and 500 
pounds. Independently of such enlargement 
in bulk and weight, the number of parcels 
or articles of this kind so accumulates for 
transportation by rail that they could not be 
collected and carried to railway depots and 
stations, or properly carried from them for 
individual delivery, without the use of suit- 
able vehicles draT\'n by horses. These ve- 
hicles, comparatively light with certain re- 
lations, are with others comparatively heavy. 
They are not less necessarily incidental and 
auxiliary to the transportation of express 
matter by rail than the wheelbarrow, with 
its porter, was formerly the incident or 
auxiliary of ti'ansportation by wagon or 
stage coach. See 5 Durn. & E. [Term B.] 
396, 397. For the transportation by rail of 
express matter, and its incidental collection 
and delivery, economical and profitable ar- 
rangements have not been as yet system- 
ized. The reason appears to be that the 
profits from the carriage of such matter on 
the rails are very small as compared with 
those of the accessorial business in which 
horse power is used. An allegation of the 
complainants' bill, supported by an affidavit, 
is that this accessorial business, which they 
have heretofore conducted, is "enormously 
valuable." But from the statistics in reports 
of raih-oad companies to their stockholders, 
their own profits, under this head, seem to 
bear a very small proportion to those derived 
from carrying lieavy freights. There is no 
allegation that the charges to the public of 
those heretofore engaged in the express busi- 
ness have been reasonable. As the raih-oad 
companies cannot themselves monopolize this 
accessorial business, it would be prejudicial 
to the public interest that they should 
be excluded fi'om participating in it. Their 
participation may be the only means of pre- 
venting outside combinations to maintain 
high charges. If direct participation were 
impossible, the inducements to encourage 
outside monopolies would be dangerous to 
the public Interest. Of this and analogous 
dangers, many examples on both sides of the 
Atlantic axe found in books of reports. But 
the number of such examples may be small 
in proportion to that of cases unknown. 



The first argument in support of the objec- 
tion is that the legislative charters of railroad 
companies are construed strictly against the 
companies, and that their franchise of com- 
mon caixiers on the line of a raih-oad there- 
fore cannot be extended by implication so 
as to include any transportation which is . 
not upon the rails. The charters of raih-oad 
and other public improvement companies are 
judicially designated as contracts between 
the respective companies and the state or 
the public. The expression "contract," or 
"bargain," after having been thus applied by 
Lords EUenborough, Eldon, and Tenterden, 
and by other eminent judges of England, was 
judicially criticized there, because it mignt, 
unless explained, be understood as importing 
that the charters were executory contracts 
of the companies enforceable by mandamus. 
These companies are under no compulsory 
obligation to begin the projected improve- 
ments, or to complete them if begun. 1 El. 
& Bl. 847, 858; 1 Bedf. R. K. (4th Ed.) § 152, 
note, pp. 630, 632-635. After their comple- 
tion, moreover, the companies have an option 
to omit or defer, and to intermit and resume 
the exercise of corporate functions of certain 
kinds. Nevertheless the charters are prop- 
erly called contracts. They are at first con- 
ditional or executory, and may afterwards 
become executed contracts. The English crit- 
icism admits this. Compare 1 Mylne & K. 
162 with 2 Younge & 0. Ex. 618, and 1 Bl. 
& Bl. 868, 869. But if it did not, it couUl 
have no effect in the United States; except, 
perhaps, to qualify the use of the word "con- 
tract," not inconsistently with its application 
originally intended. An executed conti*act 
has its obUgatory effect. The observation is 
important, because the constitution provides 
that no state shall pass any law impairing 
the obligation of contracts. This prohibition 
extends to all contracts, executed or execu- 
tory, whether between individuals or between 
a state and individuals. The supreme com-t, 
adopting the suggestion of Blackstone (2 
Comm. 443) that an executed contract differs 
nothing from a grant, have considered a 
legislative grant a contract on the part of 
the state. Fletcher v. Peck, 6 Cranch [10 
U. S.] 136, 137. All state laws incorporating 
pi-ivate associations for public pm-poses ai-e 
thus legislative grants, and as such are 
contracts [Dartmouth College v. Woodward] 
4 Wheat. 1 17 XJ. S.] 630-650; [Green v. Biddle] 
8 Wheat. [21 U. S.] 92; [Providence Bank v. 
Billings] 4 Pet. [29 U. S.] 560; [Branch Bank 
V. Skelly] 1 Black. [66 U. S.] 436; [Von Hoff- 
man V. City of Quiney] 4 Wall. [71 U. S.] 
549, 550; [R. R. Co. v. McClure] 10 Wall, [77 
U. S.] 515; [Home v. Rouse] 8 Wall. [7o U. S.] 
436, 437; [Bridge Proprietors v. Hoboken Co.] 
1 Wall. [68 U. S.] 145, 146; [Binghampton 
Bridge] 3 Wall. [70 U. S.] 73; [Pennsylvania 
College Cases] 13 Wall. [80 U. S.] 212-214, 
218, 266-268. Public interests may after- 
wards require legislative abrogation, resump- 
tion, alteration, or ti-ansfer of the corporate 
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firauchise. But, "imless the original acts of 
incorporation have reserved the right of such 
repeal or change, it cannot without the con- 
sent of the respective companies be effected 
constitutionally, except through laws provid- 
ing for the payment of pecimiary compensa- 
tion after proper judicial ascertainment of 
the amount [West River Bridge v. Dix] 6 
How. [47 U. SJ 507; [Richmond R. R. Co. 
v. Louisa R. R. Co.] 13 How. [54; TJ. S.] 82, 
S3; [Piqua Branch of State Bank v. Jacob 
Knop] 16 How. [57 U. S.] 369; 11 Wright 
1[47 Pa. St.] 325, 329; 2 Gray, 1, 42, and other 
cases above cited; also, 1 Redf. R. R. (4th 
Ed.) § 70, pp. 257, 258. 

These are now constitutional truisms. Not 
less trite is the remark, that in England, 
where legislative omnipotence prevents cor- 
porate franchises from being thus irrevocable, 
yet however improvidentiy they may have 
been granted, moral cotisiderations generally 
suffice to protect them against legislative en- 
croachment without compensation. There- 
fore, on both sides of the Atlantic, there is 
like moral reason for a strict construction of 
such charters, though the legal reasons may 
be more obligatory in the United States. The 
reasons of policy or justice ordinarily given 
for such a construction are that the admin- 
istration of a feancliise of great public in- 
terest by a private person or private asso- 
ciation, is against common right, and that 
the charters are penned by or for the pri- 
vate persons to whom they are granted. 
Chief Justice Redfield observes truly that 
there is no necessity that the public func- 
tions In question should be confined to ag- 
gi-egate corporations. He says that the same 
franchises and immimities might be conferred 
by the legisliiture upon any private person, 
and that whoever was the grantee, whether 
a natural person or a corporation, the same 
rights, duties, and liabilities would result 
from the grant 1 Redf. R. R. (4th Ed.) § 
17, p. 52, note 4. It may be added, however, 
that the franchises might exist without the 
immunities. The universal practice. Chief 
Justice Redfield says, confines the public 
functions to corporations aggregate. Id. It 
adds force to the reasons for a strict con- 
struction of the charters that they in effect 
exempt the members of these private asso- 
ciations from individual responsibility. The 
rule of strict construction generally prevents 
the implication of any corporate privilege not 
expressly granted. The acts incorporating 
the Chesapeake and Delaware Canal Com- 
pany furnish an example. They authorize 
the charge of certain toUs for commodities in 
vessels passing through the canal, and for 
empty vessels except such as return empty 
after payment of a certain toll. As no power 
is given to take toU from passengers, or firom 
a vessel on account of passengers on board, 
a vessel with passengers can, as to them, 
navigate this canal free of toll. [Perrine v. 
Chesapeake & D. Canal Co.] 9 How. [50 U. 
S.] 172, So the Stowbridge canal in Eng- 



land was formed upon two levels which 
were connected by loclis. The proprietors of 
the canal were incorporated by an act au- 
thorizing them to take tolls for articles pass- 
ing thi'ough any one or more of the lodis. 
The Enghsh decision (2 Barn. & Adol 792), 
that this gave no right to toll from those 
who navigated one of the levels, without 
passing through a lock, has been generally 
approved in the United States. [Charles 
River Bridge v. Warren Bridge] 11 Pet. [36 
U. S.] 544, and cases next below cited. The 
rule of strict construction applies likewise 
where the words used would otherwise admit 
of different meanings, one of which would 
abrogate, restrict, or abridge independent 
rights, profits, or facilities of the public. 
Where the words are thus ambiguous, the 
meaning most favorable to the interest of 
the public and most adverse to that of the 
company should be adopted, because the com- 
pany "in bargaining with the public" ought 
to take care to express distinctly what is 
intended. See the books above cited and 11 
East 685; [Dubuque & P. R. Co. v. Litch- 
field] 23 How. [64 U. S.] 88; 2 Man. & G. 
16i, 165; [Rice v. Minnesota & N. W. R. Co.] 
1 Black [66 U. S.] 380; 2 Jones [12 Pa. St] 
320, 321; 7 Harris [19 Pa. St] 218; 3 Casey 
[27 Pa. St] 339, 351; [Mills v. St Clair Co.] 
8 How. [49 U. S.] 581; 2 P. !<'. Smith [52 
Pa. St] 516, 517; 9 Harris [59 Pa. St.] 22; 
4 Bing. 452, 453; 1 Q. B. 588; 3 De Gex, 
P. & J. 361. A peculiar case, often died, by 
mistake, as a leading one under this head, 
was that of the Glamorganshire Canal Com- 
pany. The canal obtained its principal sup- 
ply of water from the river Taaffe. Mills 
and iron works employing a considerable part 
of the waters of that river, and entirely de- 
pendent upon them, had been established be- 
fore the incorporation of the company. The 
act of incorporation reserved or appropriated 
to one of the proprietors, whose rights were 
afterwards acquired by Mr. Blakemore, the 
surplus water not required for the use of 
the canal. The act authorized the canal 
company to make aU such works, etc., as they 
should think proper for completing, maintain- 
ing, improving, and using the canal and 
other works. The capital which the com- 
pany wei-e authorized to raise was £90,000; 
and it was provided that if their annual 
profit should exceed eight per cent on that 
amotmt, the tolls were to be reduced. The 
company having proceeded to constmct the 
canal and works, and having expended the 
f 90,0(X), found that it would require a further 
sum to complete them, and to make a de- 
sired extension of the canal; whereupon a 
supplementary enactment authorized the ex- 
tension and completion; and enabled the 
company to raise an additional £10,000 for 
these purposes, provided that everything 
should be finished within a prescribed time. 
This was ddne. Afterwards, and after the 
expiration of the time limited, the company 
improved the canal, and incx-eased the supply 
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of water for it, by making a new steam 
engine, and a reservoir; and, at a subsequent 
period, made a further improvement by wid- 
ening and deepening tlie canal. These im- 
provements diminished the supply of water 
for Blakemore's mills and works. It was de- 
cided at law and in equity, and by the house 
of lords, that the act of incorporation had 
been an apportionment of the water power 
between the company and Blakemore, and 
therefore that after the canal was finally 
completed the company had no right to en- 
large or alter it to his injmy. 1 Mylne & 
K. 154, 162, 167, 170; 3 Younge & J. 60; 1 
Clark & F. 262; 1 Mylne & K. 171-176-178; 
2 0. Man. & R. 13B. In this case, Lord 
Eldon, 1 Mylne & K. 162, made the remark 
which has been criticized as above. He 
made in the same case another observation 
which has also been criticized. It was, that, 
if individuals come to the legislature, and 
apply for a canal or a railway act, and the 
legislature, on being satisfied that the rail- 
way or canal can be made at an expense 
of, say £100,000, forms them into a company 
with power to raise money to that amount, 
the authority is given upon a representation 
by them, and in full confidence by the legis- 
lature, that such a sum will enable them to 
complete the work; and, if they find after- 
wards that £100,000 is not enough, the court 
of chancery. Lord Eldon thought, would find 
it very difiicult to allow them to proceed with 
the work until they had obtained fm'ther 
legislative authority. Id. 164. This obser- 
vation should not be understood with an un- 
restricted application. Upon the question of 
encroachment on Blakemore's water power, 
the limit of the authorized amount of in- 
vestment was a measure of the company's 
privilege; and Lord Eldon's observation ap- 
plies wherever a like principle is in question. 
But an unqualified application of his words 
to other cases cannot be made. It might, in 
many cases, promote unwarrantable interfer- 
ence with the execution of authorities leg- 
islatively confeiTed. See 3 Mylne & C. 422- 
426; 1 Redf. R. R. (4th Ed.) § 210, pp. 332-334. 
It is contended on the part of the com- 
plainants that, as in the cases of the Chesa- 
peake and Delaware canal, and the Stow- 
bridge canal, so here, the profit of the de- 
fendants cannot be derived from any busi- 
ness not within the direct and express pro- 
visions of their charter. But the reasons for 
thus applying the rule of strict construction 
are insufiicient. The present question is, on 
this point, neither that of monopoly in the 
defendants, nor that of abrogation, restric- 
tion, or abridgment of any rights which the 
public would otherwise have. A different or 
qualified, if not an opposite, rule of con- 
sti-uction applies to questions of the capacity 
of the companies to improve the means and 
increase the facilities of ti'ansportation, or 
otherwise to enlarge the sources, or expand 
the development, of legitimate profits de- 
rivable from varied uses of the corporate 



franchises. Und^ the latter head, useful in- 
cidental or auxiliary corporate functions may 
be attributable by necessary or fair implica- 
tion. 4 P. F. Smith [54 Pa. St.] 316; 3 Casey 
[27 Pa. St.] 351, 352. Legislative charters of 
improvement companies may, as to such re- 
lations, even be construed liberally. 7 Barn. 
& C. 731. "We have already seen this exem- 
plified in the transportation of goods having 
ulterior destinations. Another example may 
be found in the chai-ter of the same Glamor- 
ganshire Canal Company, which has already 
been mentioned as exemplifying, in another 
case, the application of the rule of strict 
construction. An account of the annual prof- 
its of that company was from time to time 
taken in a manner prescribed by the char- 
ter, in order to ascertain whether they 
amounted to eight per cent, of the capital, in 
which case the tolls were to be reduced, as 
has already been stJited. It was twice de- 
cided by the coiu:t of king's bench that, in 
this account, the company were to be cred- 
ited for their expenditures in making the 
same improvements already mentioned as 
causing encroachment on Blakemoi'e's water 
power. These were the steam engine, the 
reservoir, and the deepening and widening 
of the canal. The question thus arose be- 
tween the company and fi-eighters on the ca- 
nal, who were interested in obtaining the 
reduction of toUs; and, in one of the cases, 
the promoter of the controversy was the same 
party, Blakemore, but in the different rela- 
tion of a freighter. The credits were, in 
each case, allowed as the cost of improve- 
ments by the company, which were, in this 
relation, and with reference to public inter- 
ests generally, authorized by the charter. In 
other words, the improvements were properly 
made as against aH the world except Mr. 
Blakemore as the owner of his apportioned 
water power. On the question of expense 
attending the supporting, maintaining, and 
conveniently using the navigation, the court, 
in language ah*eady quoted, said that the 
words of the charter "ought to receive a 
liberal construction." 12 East, 157; 7 Barn. 
& C. 722, 731. These decisions were ap- 
proved in the cases decided, on the same 
legislative words, in favor of Blakemore as 
owner of the water power. 1 Mylne & K. 
170, 171; 2 Cromp. M. & R. 142. The rule of 
strict construction therefore does not apply 
without qualifications which are overlooked 
in the argument for the complainants. 

Before stating another of the arguments 
in support of the complainants' objection, an 
observation of some importance in the case 
becomes necessai*y. It is that a railroad 
company having a capacity to act as a com- 
mon caiTier is not obliged to do so, even up- 
on the line of its raUs; and if it engages in 
the business at aU, may do so generally, or 
only as to freights of certain kinds, light or 
heavy, small or large, or for only a part of 
the line of rails. 4 Exch. 373, 374; 7 Exch. 
712; 6 Hm-1. .& N. 654; 2 ShtJf. Rys. (Glen's 
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Ed.) 613, 614; 2 Redf. R. B. (4th Ed.) § 183, 
pp. 121, 132; and see 1 EL & Bl. 858. So 
the company may have an option whether 
to engage or not in the accessorial or inci- 
dental carriage, off the rails, by horse power, 
to and from the depots and stations, or the 
offices of reception and delivery; that is to 
saj'-, from the doors of consignors, and to the 
doors of consignees. See L. E. 6 G. P. 561, 
and other eases. Now companies which have 
made no public profession or offer to engage 
in the accessorial business of collecting or de- 
livering, are not reqiurable to receive any 
freights except at tiieir own stations, de- 
pots, or offices of reception, or to malie any 
delivery beyond them. [Eichai-dson v. God- 
dard] 23 How. [64 U. S.] 39; [The Eddy] 5 
Wall. [72 U. S.] 495; 6 Casey [30 Pa. St.] 
247; 10 P. F. Smith [60 Pa. St.] 114, 115; 
19 P, F. Smith [69 Pa. St] 377; 1 Rawle, 
203; 10 Mees. & W. 420, 421; L. E. 3 Bxch. 
189; 4 Dum. & E. [Term E.] 581; 5 Durn. 
& E. [Term E.] 395, 397, 400; 8 Taunt. 443; 
3 Man. & G. 687-690; M. S. cited, 15 Yin. 
Abr. p. 348, pi. 25; 10 Mete. [Mass.] 472; 1 
Gray, 263; 16 Gray, 134; 2 Eedf. E. E. (4th 
Ed.) § 175, pp. 60-64. But a company which 
does engage in such accessorial business, 
must in like manner as other carriers by 
land, make deliveries at the doors of all con- 
signees who do not dispense with such de- 
livery. 

The argument for the complainants which 
may now be stated, is a mere assumption 
that, because a company which has not made 
any such engagement to the public, is ex- 
cused from delivering beyond the precinct 
of the railway, therefore such an engage- 
ment cannot be warranted by the company's 
charter. The assumption is of the very point 
or proposition which was to be demonstrated. 
In most of the cases heretofore cited as de- 
nj'ing to the defendants a monopoly of this 
accessorial business, and in most or all of 
the cases hereafter mentioned upon ques- 
tions of the defendants' charges for the ac- 
cessorial sA'vice, the lawfulness of their par- 
ticipating in such business was impliedly, 
if not expressly, recognized. The objection 
seems, therefore, to have no support of rea- 
son or authority. But a railroad company, 
so far as it actually or professedly engages, 
either generally or specially, in the busi- 
ness of a common carrier, is under at least 
the same obligations to the public as an in- 
dividual common carrier upon a route of 
any other kind. [Hannibal & St J. E. Co. v. 
Swift] 12 WaU. [79 U. S.] 270. To the ex- 
tent of the means of convenient transporta- 
tion, which are in the course of a common 
carrier's business available, he cannot refuse 
to receive goods for transportation which 
are seasonably offered; and he is bound to 
serve all persons impartially. 

A railroad company, as it cannot encoun- 
ter competition upon the rails, may have 
consequent inseparable advantages in con- 
ducting the accessorial business with horse 



power. This gives peculiar force to the rea- 
sons that the company should be restrained 
in the latter business fx-om assuming pref- 
erential facilities to itself, or extending 
them to any one else. 12 Harris [24 Pa. 
St] 378; L. E. 4 H. L. 237, 1 Best & S. 162, 
-and other cases cited hereafter. Eailroad 
companies have in this respect an immense 
power whose abuse cannot easily be pre- 
vented. On all questions under this head, 
therefore, to guard against the danger of 
encroachment on rights of the public, the 
-Charters of the companies are construed 
strictly against themselves and liberally in 
favor of the public. 7 Man. & G. 288; and 
see 6 EL & Bl. 108, 109. This applicability 
of the rule of strict construction to such 
questions of possible encroachment is ob- 
viously consistent with its inapplicability to 
the converse question of the right of the com- 
panies to compete fairly with any one of 
the public in the accessorial business. The 
general relations of the defendants to the 
public include those to the complainants 
considered as one of the public. Such re- 
lations having been defined, we may, be- 
fore applying the principles which have been 
stated, consider the relations of the com- 
.plainants to the public and to the defendants. 
The complainants appear to have been en- 
gaged in the business of express carriers 
very extensively, and perhaps without al- 
ways encountering such free competition as 
to promote the interests of the public. Ex- 
press carriers intervene between a principal 
carrier and persons usually imknown to him 
whom they represent at each end of his line 
to transportation. Those whom they repre-" 
sent at the place of departure may be called 
transmitters to distinguish them from con- 
signors, known as such to the principal car- 
riers. The parties who are to receive the 
goods at the place of destination may, in or- 
der to distinguish them from consignees 
linown as such to him, be called destinees." 
Middlemen are always at hand everywhere 
to execute any incidental fimction of trans- 
portation which a principal carrier may omit 
to perform. They may have more or less 
independent relations to the principal car- 
rier. Before and since the use of locomotive 
steam power upon land, middlemen have 
acted variously in different coimtries, not 
merely as agents of transmitters and of des- 
tinees, but also as, in certain respects, car- 
riers or subcarriers between them. There 
are neither in Eui'ope nor in this country 
middlemen whose relations, public and pri- 
vate, are, in all respects, such as the com- 
plainants define their own to be. Their for- 
mer contracts with the • defendants indicate, 
however, that what they now claim as inde- 
pendent rights were, in part at least stipu- 
lated for by them as privileges to be en- 
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Joyed only at sufferance or until determined 
by notice. 

When the rights and obligations of those 
here called express carriers are properly de- 
fined, their legal relations will appear to be, 
in general, very similar to those of certain 
European middlemen, though, in some spe- 
cial respects, perhaps different from any in 
Em'ope. Differences may arise from local 
usages of trafiic and other commercial inter- 
course. The French law, differing in one re- 
spect from our own, and from that of Eng- 
land, has always obliged all railroad com- 
panies acting as carriers in any wise how- 
ever, to make deliveries at the doors of all 
known consignees who do not dispense with 
such delivery. Duverdy, §§ 224, 227, 228, 
pp. 321, 325, 326. But the French compan- 
ies cannot insist upon performing such serv- 
ice for consignees who, dispensing with it, 
choose to receive the freights at the railway 
depot or station, or delivery office (Id. §§ 
225, 226, 229, pp. 332, 323, 328); and those 
companies are under no obligation to collect 
freights and consignments. A French middle- 
man who, as representing transmitters, car- 
ries goods to a railway reception office, depot, 
or station, often represents also destinees, 
in which case, he, on their behalf, or as be- 
ing himself both consignor and consignee, 
dispenses at the other end of the line with 
all service of the company by horse power, 
and rendei-s it himself, making the ultimate 
deliveries. In England, so long as the rail- 
road companies were carriers by rail only, 
middlemen conducted the auxiliary business 
on a large scale, not limiting it exclusively 
to light small matter. English railroad com- 
panies very soon became desirous of partic- 
ipating in the profits of such business, or 
of appropriating all the profits of it to them- 
selves, or to those whom, with or without 
a profitable consideration, they favored. At 
first they seem to have either farmed the 
biisiness out, or to have conducted it through 
contractors or otherwise favored subcar- 
riers. Afterwards, the companies, or one 
or more of them, engaged in the business 
themselves. In each of these progressive 
stages, litigations occurred from encroach- 
ments by the companies upon the rights of 
middlemen desirous of maintaining, as car- 
riers, independent relations with transmit- 
ters and destinees. Chief Justice Erie call- 
ed such middlemen intercepting carriers. 
The designation was inapplicable because 
they were engaged in a useful biisiness 
which had been legitimately established be- 
fore the raih-oad companies were directly 
engaged in it, and because it was, after they 
engaged in it, a business proper for the most 
unrestricted competition. The defendants, 
and, it is believed, most of the railroad 
companies in the United States, have here- 
tofore either farmed out to express com- 
panies the business of collecting and deliver- 
ing the light and smaU freights transported 
in fast lines, or have conducted it through 



such companies, as contractors. All such 
conventional relations of either kind between 
the complainants and the defendants ter- 
minated, as their contracts had provided, 
when sixty days from the time of the notices 
expired. 

The defendants now both carry such 
freights by rail, and use horse power of their 
own to collect and deliver them, as they 
were formerly collected and delivered by 
the complainants. The defendants profess 
that they have no purpose to exclude any- 
body from the business of rendering like 
service by horse power to the public for 
profit; and seem particularly to disclaim 
the intention to hinder the complainants- 
from participating in such business. The 
defendants ought not to be impeded in the 
execution of their purpose, if it really is to 
reduce charges to the public by promoting 
competition, or if it is to participate fairly 
in the profit of the use of the accessorial 
horse power without unreasonable exaction 
from the public. 

The subjects of dispute may be classed 
imder two heads. The first includes the com- 
plainants' demand of certain facilities and 
accommodations in their express business. 
The second includes the alleged pecuniary 
overcharges, to which they object. The ar- 
guments on their behalf under the second 
head are generally well founded; but are, in 
a great measure, fatal to their o-wn preten- 
sions under the first head. It has already 
been said that they have no present conven- 
tional rights. It might, therefore, seem un- 
necessai-y to inquire whether, under former 
conventional arrangements, they had a covert 
monopoly or any undue facilities or advan- 
tages. Indeed, the complainants are not un- 
derstood as now insisting upon preferential 
facilities to themselves in right of past con- 
ventional relations. That contention would 
be palpably absurd. But they do insist upon 
receiving facilities and accommodations of 
great expansion, which they certainly en- 
deavor to define by the standard of the 
former practical relations. The most favor- 
able way of stating their pretensions is that 
they claim facilities and accommodations pro- 
portional to the actual and prospective ex- 
pansion of their own express business. If 
such facilities and accommodations are nei- 
ther preferential to themselves, nor incon- 
venient to others, the demand may be reJ^son- 
able. But if they are exclusive or preferen- 
tial, their allowanee would promote, if not 
perpetuate, monopoly. The question hereto- 
fore considered has been, when they were 
preferential, not whether a railroad company 
must, but whether it can, allow them. On 
this latter point, Cockbum, G. J., said, that, 
"if an arrangement were made by a railway 
company, whereby persons bringing a lai-ger 
amount of traffic to the railway should have 
their goods carried on more favorable terms 
than those bringing a less quantity, although 
the court might uphold such an arrangement 
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as an ordinary incident of commercial econ- 
omy, proTided the same advantage were ex- 
tended to all persons mider like circum- 
stances, yet it would surely insist on the 
latter condition, and would interfere in the 
case of any special agreement by which the 
company had secured to a particular indi- 
vidual the benefit of such an arrangement to 
the exclusion of others." 5 0. B. (N. S.) 
354; and see 1 Best & S. 160, the observation 
upon 6 C. B. (N. S.) 639. Such is the limit 
of the corporate power. The contention that 
the company is under a compulsory obliga- 
tion to allow such a preferential advantage 
is novel. These i-emarks are applicable to 
the question whether the complainants can 
reasonably require to have, in a passenger 
train, a car furnished by themselves. The 
question depends upon relative considera- 
tions, in which the convenience of others, 
not less than of themselves, must be consult- 
ed with a view to arrangements of the trains, 
and to accommodations in and out of depots 
and stations, etc. 

The complainants cannot reasonably require 
any space to be set apart for their exclusive 
use- in a car of the defendants In such a train. 
If the space be vacant, those who first brjng 
goods ought to have it. If it be filled, the 
goods in it cannot be displaced. The require- 
ment, as of right, for an agent in charge of 
the complainants' express matter, of any oth- 
er accommodation or place in the trains than 
that of an ordinary passenger under the con- 
trol of the company's police of the road, 
seems to be quite unreasonable. More un- 
reasonable is the pretension that he can, as a 
passenger, carry, without other payment than 
as for baggage, a trunk which contains ex- 
press matter. The complaint that the de- 
fendants do not allow to express carriers the 
use of the platforms and landings, etc., at 
the depots and stations, appears to be con- 
nected with a dispute of the right of the de- 
fendants to establish offices and warerooms 
of reception and delivery away from depots 
or stations. The question implies that the 
offices must be conveniently situated for the 
accommodation of the public as well as for 
the pm-poses useful to the defendants. The 
question, thus qualified, seems to admit of 
no answer but an affirmative one. It has 
been so decided in France (Duverdy, § 229, 
p. 328), and has never been disputed in Eng- 
land, where such offices are in many cities 
and principal towns. See 8 EI. & BI. 110; 
11 O. B, (N. S.) 787. Professor Parsons in- 
timates that most carriers have a receiving 
office or depot, or station, or place of recep- 
tion of some name. 1 Pars. Cont. 653, bk. 3, 
c. 12, S. 8. Indeed, even express carriers 
have, it is believed, places of reception and, 
delivery distinct and more or less distant from 
the places where their other business is trans- 
acted. These are not matters with which a 
judicial tribunal can meddle, unless an evil 
motive and effect is justly attributable. 

The argument for the complainants, citing 



12 Harris [24 Pa. St] 378, and 57 Me. 188. 
admits (though perhaps without an intention 
to concede) that the defendants cannot allow 
to the complainants, or to any other express 
carrier, facilities or accommodations amount- 
ing directly or indirectly to a monopoly or 
partial monopoly. A leading English deci- 
sion (10 Mees. & W. 399, pi. ult of headnote), 
cited with approval in the case in 12 Harris 
[24 Pa, St.] shows that no advantage, how- 
ever small, could be preferentially allowed 
by the defendants to any such party as the 
complainants. Thus the defendants may 
appoint a reasonable hour of the day or night 
for the closing of their office for the reception 
of freight. But they cannot receive for 
themselves as carriers, or for the complain- 
ants, or for any other favored party^ at a 
later hour. 6 0. B. (N. S.) 639; 12 C. B. (N, 
S.) 758; 1 Best & S. 112. In a case of this 
kind in England the peculiar views of Erie, 
0. J., caused, at one time, a division of opin- 
ion upon the point. L. R. 1 C. P. 588. But 
the rule of decision was afterwards re-estab- 
lished. L. R. 5 0. P. 194. If no such hour 
has been appointed, the complainants cannot 
require that any freight be I'eceived which is 
not brought a sufficient time before the de- 
parture of the train to allow convenient re- 
ception, loading, booking, way-billing, etc.; 
and cannot require that any parts of the lat- 
ter business be transacted by their own 
agents unless agents of other middlemen are 
allowed the privilege. Other examples might 
be cited. See 11 C. B. (N. S.) 787, and other 
books. The complainants do not aUege their 
willingness to submit themselves, in such re- 
spects, to reasonable regulations of their 
business, to which public interests require 
their subjection. Their footing in equity is, 
therefore, very insecure, even where they 
might otherwise, on certain other points, be 
entitled to relief. They certainly are them- 
selves endeavoring to encroach upon rights 
of the public; and any partial success of their 
present effort might prevent equal competi- 
tion, or embarrass the defendants in trans- 
acting proper business at their d,epots or 
stations, or at the approaches or outlets, or 
at the offices of delivery and reception. 

The remaining questions are those of al- 
leged overcharges by the defendants. If we 
recur to the analysis of the charge formerly 
made by the defendants for carriage only 
by rail, it will be understood that their pres- 
ent charge, being a single aggregate sum, 
includes an additional amount or elementary 
value. It is the amount of compensation for 
the additional sa'vice which they offer to 
render by horse power in collecting and de- 
livering the freights. It is to be regretted 
that they did not, after experience of the 
injurious mistakes of English railroad com- 
panies, publish the definite amounts of the 
intended additional charge. This would have 
given a fair opportunity of competition by 
any parties willing to serve the public for 
less, or for the same rates, and have prevent- 
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ed the possibility of any continued monopoly 
of the business by the complainants, or over- 
charge by them, or by any one else. It is 
also to be regretted that the defendants did 
not, when requested, make linown to the 
complainants the pai'ticulars of any intended 
new tariff of charges. Whether the com- 
plainants were, of absolute legal right, enti- 
tled to the information thus asked, or wheth- 
er they are entitled to the disclosure asked 
under this head of their bill, will not be con- 
sidered now, as the question may possibly 
arise hereafter in the cause, upon an excep- 
tion to the answer, or in. some other form. 
The defendants, in effect, claim a right of 
making the additional ehai'ge to those who 
reject or dispense with the additional serv- 
ice. There is no difference between such a 
claim of right, and a refusal to deduct the 
amoimt from the aggi-egate sum which in- 
cludes it. The latter is the form of the ques- 
tion in which it here arises. It so arose in 
England. The defendants, in support of this 
arbitrai-y pretension, rely, not upon any prec- 
edent of judicial authority, but wholly upon 
the reasoning of Erie, C. J., in his dissenting 
opinions which have been mentioned. It has 
been truly said, that his reasoning depends 
upon an assumed moral right of the i-aih-oad 
eompanies to such a monopoly as would au- 
thorize them "to throw obstacles in the way 
of other carriers interfering with" it. See 
L. R, 4 H. L. 244. We have seen that the 
assumed foundation in monopoly faUs. The 
<luestion then becomes a very simple one of 
common sense; and indeed, independently of 
the point of monopoly, seems to be a very 
plain one of justice. The additional charge, 
or the refusal of the rebate, is a simple ex- 
tortion. It forces the unwilling party either 
to accept the service at each end of the line, 
■or to pay the value of such service twice at 
each end. Nothing but absolute legal monop- 
oly could authorize the enforcement of such 
a charge. It seems from the decisions that 
where no statute applies, no rebate short of 
the whole value of the charge for horse pow- 
er can be reasonable. 7 Man. & G. 253, 290; 
6 C. B. (N. S.) 639; 16 O. B. (N. S.) 137, af- 
firming 14 0. B. (N. S.) 1, and ace. with 5 O. 
B. (N. S.) 336, 363. See 1 Best & S. 159; 
and compare 10 Jlees. & W. 399, 420, 421, 424, 
with 6 El. & Bl. 109, and with 12 Harris 
J24 Pa. St.] 382. A common carrier can 
charge no more than a reasonable compensa- 
tion for the proper service. The charge may, 
under different circumstances, vary in 
amount without being therefore necessarily 
unreasonable. If reasonable, it may, though 
unequal, be unobjectionable; but, in general, 
equality is the standard of both reasonable- 
ness and impartiality. It may be added 
that systematic, as distinguished from occa- 
sional inequahty, never can be reasonable 
and impartial. L. R. 4 H. L. 239; 5 C. B. 
<N. S.) 354. Equality, howevei", means of 
course relative, as distinguished from simple 
ratable equality by weight or bulk. Ratable 



difference, which is not relative inequality, 
may consist in proportions of bulk to weight, 
in the divisibility or indivisibility of masses, 
or other convenience or inconveniences for 
pacliing or transportation or delivery, or may 
depend upon degrees of liability to undergo, 
or to cause, injury or deterioration. Other 
examples might be variously multiplied. The 
charter of the defendants limits the rates 
of their tolls, but contains no limitation of 
the rates which they may charge as carriers. 
A freighter sued them in equity to prevent 
them from charging, as carriers, beyond the 
prescribed limit of the tolls. The biU was 
dismissed because the limitation did not ap- 
ply. 4 P. F. Smith [54 Pa. St.] 310. The rea- 
son of the decision has ah-eady been fuUy 
stated and explained. The defendants are 
not justifiable in founding upon it an argu- 
ment, which they m'ge, that they may, as 
cari'iers, charge whatever amount reasonable 
or not, they may please. On the contrary, 
they daimed in that case only the i*ight of 
making a reasonable charge; and their an- 
swer averred expressly that the charges in 
question were and always had been "most 
moderate and reasonable." 

The case was finally heard upon biU and 
answer. As there was no replication, the 
reasonableness of the actual charges could 
not be disputed, if the enactments of the 
charter allowed any excess whatever beyond 
the prescribed limit of tolls distinctively so 
called. The case therefore is an authority 
rather against than in support of the present 
■argument for the defendants. Indeed, if it 
had been expressly enacted that they might 
charge what they should think fit, this 
would mean what they should reasonably 
think fit Martin, B., so insti'ucted a jury 
(11 Exch, 744); and, in banc, though it was 
not necessaiy to decide the point, there was 
a dictum of Alderson, B., to the same effect 
(Id. 749, 752), This dictum, which was after- 
wards cited without dissent by Williams, J. 
(5 C. B. N. S. 117, 118), and with seeming 
assent by Willes, J. (Id. 120), has the support 
of a previous decision of like tendency (12 
East, 157), and is conformable to a rule of 
general jurisprudence for the intei'pretation 
of such words (Dig 39, 2, 24 pr. 5 Co. 100, 
Poth. Obi. N. 48; 2 Johns. 395, 401; 4 Serg. 
& R. 1; Baldw. 388; 4 Bing. N. 0. 105; 4 El. 
& Bl. 256). But the words of the defendants' 
charter suggest, independently of the argu- 
ment, no such question. If the charter had 
contained words limiting the rates of the 
freight money, or, what would be the same 
in effect limiting the addition which might 
be made to the amount of tolls, the defend- 
ants could optionally have charged the max- 
imum rate, whether it would otherwise have 
been reasonable or not 12 P. F. Smith [62 
Pa St] 228, 229. They might therefore, in 
that case, have established a tariff of charges 
equal to, or below, the maximum rates; and 
might have made such occasional impartial 
abatement from the tariff or oi'^tnary rate, 
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as tliey saw fit Tliere is no legal necessity 
that such abatement should be absolutely 
uniform if the occasional deviation is impar- 
tial. But if the deduction is disproportional 
to any exigency which may have caused it, 
this will be strong evidence that it is neither 
reasonable nor impartial. The two last sen- 
tences repeat what had been previously 
said. -Arbitrary discrimination is of course 
illegal; and so is discrimination for the ad- 
vantage or disadvantage of one person, or 
of a select few. There can be no abatement 
for the advantage direct or indirect of the 
company itself, or of its managers or ofll- 
cers or agents or servants or friends. The 
language of the supreme court of the state 
(12 Harris [24 Pa. St] 381-383; 11 Wright 
[47 Pa. St] 340, 341; 12 P. F. Smith [62 Pa. 
St] 230) is in this respect conformable to 
what has been repeatedly decided as to rail- 
road companies in France and in England, 
and is generally recognized as law through- 
■out the United States. 

The defendants, however, contend that 
English decisions upon the subject are not 
of authority here, because English statutes 
prescribe not simple reasonableness in the 
charges, but equality, which, it is argued, 
means ratable or ai'ithmetical, as distin- 
guished from relative equality, except where 
it is otherwise positively enacted. This view 
has not been taken by the supreme court of 
the state; nor is it correct. In one of the 
■cases last cited, that court said that those 
English statutes are but declaratory of what 
the common law is. 11 Wright [47 Pa. St] 
540, 341. This observation is practically 
and almost literally correct The English en- 
actments, where they give a latitudinary 
•option as to rates of charge within a pre- 
scribed maximum, provide that such charges 
must be made equally to all persons in re- 
spect of like things under like circumstances. 
The requh-ement of like things and like cir- 
cumstances, if omitted, would be implied. 
This was the meaning of the supreme coiu:t 
The English statutory requirement thus im- 
ports relative equality, not simple ratable 
equality. English courts have so understood 
-and applied the enactments. Moreover, in 
many of those English cases whose author- 
ity the argument would impugn, the ques- 
tion of reasonableness was discussed; and 
in some of them it was decided, as distinct 
from that of simple equality. English stat- 
utes, in allowing the great latitude of char- 
ges, have, however, in favor of railroad com- 
panies, altered, in some degree, the rule. of 
the common law, which, required the charge 
■of a common cari-ier to be always reasonable. 
, In the compensating requirement of equality, 
: English statutes have, in some degree, substi- 
' tnted a legal criterion of rightfulness of the 
charge for what was, at common law, only 
evidence or part of the evidence for a jury 
•on the question of reasonableness. In an 
action at law inequality in charges had thus 
j)reviously been evidence of unreasonableness. 



the effect of the evidence being determinable 
by the verdict See L. R. 4 H. L. 237, 239. 
In Pennsylvania, the question is wholly for 
the jury, except so far as the rules of the 
common law may be qualified by a statutory 
limit or prescribed maximum, of the chai*ge. 
It may be observed that a com-t of equity, 
where the question, whatever may be its 
form, is in the least doubtful, awaits the 
decision of it by a court of law. 1 H. L. 
Cas. 35; 3 Bhg. Ry. Cas. 561. In English 
decisions, if we consider the importance of 
the questions, and the earnestness of the 
contentions, it wiU appear that, instead of 
the contrariety of opinions imputed in the 
argument, there has been a general uniform- 
ity. The questions, however, elaborated, have 
indeed, perhaps been more important than 
difficult If they were considered anew, in- 
dependently of the authorities, the decisions 
would certainly, on original principles, be the 
same. 

We have now reached the first of the two 
questions in the present case. It is whether 
to grant an interlocutory injunction restrain- 
ing the defendants from including any rate 
for the use of the horse power in their charge 
to the plaintiffs, who do not use it, or 
from otherwise making the extortionate over- 
charge. If the complainants, in the simple 
relation of one of the public, had, submitting 
to all just and proper regulations of the de- 
fendants for the promotion of the public 
interest, and the administration of thehr own 
franchises, asked only protection by such an 
injunction in the lawful business of com- 
peting carriers, it is possible that they might 
have had such relief before obtaining a judg- 
ment at law, or perhaps even interlocutorily, 
through this would be contrary to the or- 
dinary comrse of equitable procedure. 1 H. 
L. Cas. 35. To justify such a departure from 
the ordinary com-se, the legal right in aid 
of which the injimction is asked, must, how- 
ever, be quite free from doubt It is not 
necessary to decide whether this would have 
been such a case. The complainants have 
not so proceeded as to enable them to ask 
interlocutory relief under this head. If they 
"ask equity, they must do equity," or in- 
good faith aver a readiness to do it This 
they have not done, either in or, so far as 
appears, outside of their bill. Possibly this 
may not insurmountably impede them at 
the final hearing, when a decree may be so 
framed as to adjudge against them the 
questions upon which their positions are un- 
tenable. But these questions cannot be now 
so decided. To leave them open, and at 
the same time place the complainants inter- 
locutorily on the footing of a successful liti- 
gant, would be uneven justice. 

The same reasons precisely do not apply to 
the remaining question. It is that of the 
packed parcels. What is called in England 
the packing of parcels, and in France grou- 
page a convert must be distinguished from 
the case of loose or unpacked parcels, grou- 



CAMBLOS (Case No. 2,331) 



.[4 Fed. Cas. page 11141 



page a decouvert. Neither designation should 
be understood as applicable to articles of such 
description as, for purposes of transpoi-ta- 
tion, as meal, grain, coffee, sugar, etc., when 
sent in large aggregate quantities, are usually 
made up of several bags or parcels. The 
case of unpacked parcels occurs where arti- 
cles or pai'cels, which might be imited as a 
single package, are consigned by, or to, the 
same person. In such a case, where no leg- 
islation applies, the railroad company, as car- 
rier, has a right to charge for every package 
or parcel, as a several subject of transporta- 
tion. 6 El. & Bl. 77. It seems that in 
Europe the right has been very often waived, 
and a single charge for the whole has been 
made by weight, as if they had composed a 
single package. Occasional acts of such 
liberality, causing accidental inequality in 
charges, do not impair tlie right of making 
the charges separately in other instances. 1 
Best «& S. 154. But if it is dispensed with 
systematically to persons in any kind of 
biisiness, tlie dispensation must be extended 
alike to all without any discrimination 
against a middleman who sends the unpacked 
parcels consigned to himself or to his own 
agent. 7 Man, & G. 291, 292. But the company 
may fairly discriminate between such a case 
and one in which, though the consignor is the 
same person, the parcels are distributable 
among several persons at the end of the line. 
4 C. B. {N. S.) 63; 1 Best & S. 165, 166. The 
decisions of some of the questions in some 
minute particulars, have been somewhat af- 
fected by British legislation. Compare 7 
Man. & G. with 1 Best & S. The case of 
packed parcels, before railroads were known, 
occuiTed thus: A middleman representing 
as a carrier, one or more transmitters of 
numerous articles or parcels to several des- 
tinees, whom he also represented, inclosed or 
packed the articles or parcels together so 
that they composed a single item for trans- 
portation by a principal carrier who knew 
only the middleman and his agents. The 
parcels thus packed were charged as for a 
single package, if it was of convenient bulk 
and weight "UTien the principal carrier is 
a raih'oad company, the middleman carries 
the package by his own horse power to the 
depot, station, or office of reception, consign- 
ing it fx'om thence, in his own name, to him- 
self or his own agent at the place of destina- 
tion, where he receives it at the railway de- 
pot, station, or of&ce of delivery, and carries 
it by his own horse power to the respective 
destinees. The rates for carriage by rail 
are such as enable the middleman so to 
adjust the bulk and weight of the package 
to the tariffs of charges that the profit of the 
railroad company is much smaller than if 
the parcel intended for every destinee had 
been a separate small package. This detri- 
ment, though perhaps a hardship to the car- 
rier by rail, was no reason tliat he should 
object to receiving and cai-rying the packed 
parcels, unless the package in mass was of 



inconvenient bulk or weight for the intended 
transportation. Yet where no such incon- 
venience could be suggested, English railroad 
companies formerly refused, as the defend- 
ants now refuse, to receive such package xm- 
less upon payment of the aggregate sum 
which would have been chargeable for the 
can-iage of several parcels if each of them 
had been a separate package. An English 
judge of distinguished eminence, Willes, J., 
said that it was some time before he could 
understand that such a question could be 
seriously ai*gued. 5 C. B. (N. S.) 119. The- 
argument was made intelligible only by di- 
viding the question. 

As it was divided, the points were: First, 
whether the aggi-egate chai-ge of the full 
sum of the rates for several packages could 
be sustained; secondly, whether the carriers 
by rail could make a small addition to the 
charge as for a single package, in order to- 
cover the risk of contingent liability to ac- 
tions at the suit of unknown ti*ansmitters, 
destinees, or owners of the several parcels 
or articles inclosed. The reasoning on the 
first point against the railroad companies 
was unanswerable. Since the decision in 10 
Mees. & W. 399, the contention has in Eng- 
land been principally upon the second point 
In the present case, the argument has been 
upon the second point with however, an* 
unwarrantable assumption of a conclusion 
upon the first, as if it were consequential. 
In England, juries "have often negatived^ 
that in point of fact carriage" of the packed 
parcels "for collecting carriers imposes great- 
er risk or expense upon the railroad com- 
pany" than would be incm-red if they were 
not packed. L. R. 4 H. L. 247; 11 Exch. 
758, 759; 5 C. B. (N. S.) 112, 113. The- 
courts, approving the verdicts, have decided 
that "such carriers are entitled to have their 
packed parcels carried upon the railway for 
the same price as other persons." As to 
risk of loss from carelessness or from pilfer- 
ing, there may be less risk than if the parcels 
were separate. The question was also put 
to juries in England, "in respect of supposed 
liability" of the railroad company, as the 
principal carrier, "to several actions" at the 
suit of unknown parties owning the goods. 
On this point it has been said that there 
has not in England, been a single instancfr 
of such a suit; and the language of English 
judges might seem to import even a doubt 
whether the suit would be maintainable. 
This pai't of the question is differently con- 
sidered in the United States. There is no- 
doubt, either on principle or on authority, 
that several actions, at the suit of the re- 
spective owners, are maintainable ([New 
Jersey Steam Nav. Co. v. Merchants' Bank] 
6 How. [47 U. S.] 380, 381; 6 Bin. 129; 2 
Redf. Ry. § 169 [4th Ed.] p. 18); and actions 
at their suit are brought much oftener against 
the railroad companies than against the mid- 
dlemen. If the principal carrier is regarded 
only as an agent, he may be sued by the- 
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unknown party interested. If the public em- 
ployment as carrier is alone considered, im- 
mediate privity of contract is not essential 
to the right of action against him for an in- 
. jury suffered through his default The ques- 
tion was moreover, imder the English carri- 
ers' act of 1830, very different from what it 
was in the United States. An English act 
of 1854 has nearly restored the English law 
in this respect to what it had been, before 
1830. The difference was that in the inter- 
vening period, an English raih'oad company, 
as a common carrier could exempt itself from 
liability even for culpable negligence by 
making its engagement conditional. The ir- 
rational state of English law on the subject 
in that interval, and the difference now in 
question, were fully explained in a case in 
the house of lords in 1863. 10 H, L. Cas. 
493, 495. It is, however, to be noted that 
one of the English verdicts, judicially ap- 
proved, on the question of the risk of suits, 
was after the new act of 1854. 5 0. B. (N. 
S.) 112, 113. The question left thus to Eng- 
lish juries was in great part matter of law. 
But matter of fact is involved in it; and 
here, as in England, the law on the question 
of packed parcels must be administered 
through verdicts of juries. An English rail- 
road company was legislatively authoiized 
to make an additional charge for carrying 
packed parcels, and established an additional 
rate accordingly; but did not charge the 
addition to wholesale dealers who transmit- 
ted such parcels. Middlemen who were car- 
riers, being compelled to pay the additional 
rate, sustained an action to make the rail- 
road company refund ' it The proof con- 
vinced the jury that the exemption of the 
wholesale dealers was preferential and ha- 
bitual. 3 Hurl. & O. 809, 849, affirmed L. B. 
4 H. L. 226. 

The defendants take the untenable extreme 
position that they can make the full charges 
as for separate packages. On this point, of 
com*se, the charge cannot be maintained. 
But the inquiry still open is whether a small 
addition to the charge for the package in 
mass may not be allowable to cover the risk 
of contingent liability to several actions, 
This increases the difficulty of the complain- 
ants' case on the question of granting an in- 
junction. In such a case in England, the 
court in chancery refused to grant an in- 
junction until the right should be determined 
at law. 3 Eng. By. Cas. 538. But the de- 
cision was mainly on the ground of the com- 
plainants' delay. The case already cited in 
1 H. L. Cas. 35, is to the effect that, if the pe- 
cuniary excess of the charge was ascertained, 
an injunction would be proper after a judg- 
ment at law. But the case in L. B. 1 Exch. 
32, under the auxiliary equitable jurisdiction 
conferred by the English common law pro- 
cedure act .of 1854, indicates doubt whether, 
on the question of packed parcels, the un- 
certainty in the amount would not, even after 
a judgment at law, prevent the application 



of the rule of the former decision. The dis- 
tinction is, perhaps, ovemice, and the doubt 
may not be well founded. But here no judg- 
ment at law has been obtained; and there is 
an open part of the question of right which 
seems to be determinable at law only. To 
meet the exigency of questions with railroad 
companies, whether as to their withholding 
reasonable facilities, or subjecting to undue 
or imreasonable prejudice or disadvantage, 
or as to the giving of any undue or unreason- 
able preference or advantage, a summary ju- 
risdiction has been conferred in England 
upon the court of common pleas Ity a statute 
(17 and 18 Viet e. 31, §§ 3-6). But no other 
English court of law has any such jm'isdic- 
tion; nor has the English court of chancery. 
If the creation of such a summary jurisdic- 
tion here is expedient, it should not be vest- 
ed in courts of the general government. On 
the continent of Europe the questions are 
judicially cognizable only for the enforcement 
of legislative and executive regulations. The 
decision of questions like the present is, un- 
der most European governments, by an ex- 
ecutive department and summary. The pro- 
portions of the subject are certainly enlarged 
here beyond the usual measure of judicial 
administration. But the experiment of an 
executive board of railroad commissioners, 
where tried, seems to have failed of success. 
All that can be done at present is to refuse 
the interlocutory injunction, giving to the com- 
plainants leave to proceed at law, during the 
pendency of the proceedings in equity, if 
they shall be so advised. Thus far, it has 
been assumed that the suit is by a competent 
party. The Adams Express Company is an 
association organized under Laws of New 
York of 1849 (chapter 258) and 1854 (chapter 
245), which confer certain powers and privi- 
leges possessed only by corporations; and 
enact that the association may sue in the 
name of their president But the latter act 
provides that nothing contained in it shall 
be construed to give them any rights and 
privileges as corporations. Notwithstanding 
this enactment an association of this kind is 
considered even in New York a corporation 
for certain purposes. 15 How. Pr, 172, 
That it may extraterritorially be so consid- 
ered for such purposes appears from a com- 
parison of the case in 100 Mass. 531, af- 
firmed in [Liverpool Ins. Co, t. Massachu- 
setts] 10 Wall. [77 U. S.] 567, with [Bank of 
Augusta V. Earle] 13 Pet [38 U. S.] 586, 591. 
It does not necessarily follow that such a joint 
stock company can sue in this court as a 
citizen of New York under the authority of 
the series of decisions beginning with [Louis- 
ville, 0. & C, B. Co. V. Letson] 2 How. [43 
U. S.] 497, which sustains such suits by cor- 
porate bodies of the ordinary kind. If the 
latter decisions apply, it is possible that, 
through comity, the express company may be 
allowed a capacity to sue at law in the name 
of their president, extraterritorially as well 
as in the state of New York. Compare the 
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Chamberlaia of liOndon's Case, 5 Cope, 62b, 
63b, witb 10 Wall. [77 U. S.] 567, and 13 Pet 
f38 U. S.] 5S6, 591 [supra]. But even in that 
case it might in a suit in equity be necessary 
to unite the express company as complainant. 
As this omission is of course amendable, the 
case may, in its present stage, be considered 
as if that company were already complain- 
ants of record. But whether the amendment 
be made or not, the question of jurisdiction 
will be contestable. It cannot be decided 
without further argument than has been 
heard by the court. Under the stockholders' 
bill there is very little to be added. If the 
foregoing views are correct, the controversy, 
properly described, is not whether the de- 
fendants have usm'ped a franchise, but 
whether their franchises are administered 
rightly in special respects. Independently, 
therefore, of the reasons of a more general 
kind stated and explained hj the circuit 
judge, the two questions of overcharging to 
which the numerous points of argument have 
been reduced, if cognizable under this biU, 
eaimot be considered until the final hearing. 

[NOTE. For disposition on demurrer of a 
subsequent suit by complainant Dinsmore against 
the same defendant, see Dinsmore v. Philadel- 
phia & R. R. Co., Case No. 3,921.] 
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The OAJklBRIDGB. 

[4 Ben. 366.] ^ 

District Court, B. D. New York. Nov. Term, 
1870. 

Collision at Pier — Towboat and Tow — Fend- 
ers. 

1. The schooner M. was lyinj? at the end of 
a pier in the harbor of New York. She was 
just going to sea, and had east oS. part of her 
lines and was hoisting her foresail. A large 
steamer was being brought in at the next pier 
by two tugs, the tJ. and the C, and it became 
necessary to land her at the pier where the M. 
was lying, in doing which the SI. was injured. 
It appeared that the steamer had no power of 
her own, and that the process of landing her 
was governed by the master of the tug C. It 
appeared also that, before the steamer struck 
the M., the U. had let go of her. Neither the 
steamer nor the schooner had fenders out. Held,. 
that the steamer, being under the exclusive con- 
trol of the tugs, was not responsible for the col- 
lision. The IJ. was also free from responsibility 
for it. 

2. Vessels moored at piers must be of suffi- 
cient strength to bear without injury the or- 
dinary pressure which may be reasonably ex- 
pected to come upon them from vessels moored 
or landing alongside; and it was not shown that 
tliere was the absence of such strength in the 
M. 

3. The tug 0. was in fault, in attempting to 
land so large a vessel as the steamer alongside a 
small vessel, knowing, as she did, that the 
steamer had no fenders, and admitting by her 
answer that the want of fenders would cause 
damage. 

4. As the schooner was just getting ready to 
go to sea, she had the right to suppose that no 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



vessel would, under the circumstances, attempt 
to land along side, and, in the absence of any 
notice to her of any intention to land the steam- 
er against her, she was not in fault in not hav- 
ing fenders out. 

[In admiralty. Libel by the owners of 
the schooner Magnolia against the steam- 
ship Cambridge and the steamtugs Under- 
bill and Chase for damages caused by col- 
lision.] 

Benedict & Benedict, for libellant 
W. W. Niles, for the Cambridge, 
Beebe, Donohue & Cooke, for the Underbill 
and the Chase. 

BENEDICT, District Judge. This case, 
formidable as is its title, involves but a 
small amount, and should have been set- 
tled without the expense of a trial. The 
facts are not in dispute. The schooner Mag- 
nolia was lying at the end of pier 41, in the 
East river, where she had been loaded and, 
when injured, was hoisting her foresail prepar- 
atory to leaving. The Cambridge, a steamer 
of 1,800 tons, was being moved from the 
foot of 9th street to the box dock at pier 42 
in the Bast river. She had no steam or 
sails on, but was being moved by two tugs, 
one on each side. She was late in starting 
from 9th street, and by the time she had ar- 
rived off the box dock the ebb tide had com- 
menced to flow, which rendered it necessary 
to turn her ai'ound head to the tide, land her 
at pier 41, and then warp her into the box 
dock by a line to pier 41; and, in the opera- 
tion of landing the steamer, she swung 
alongside the Magnolia with sufiBleient force 
to do the damage for which this action is 
brought. The Chase was the tug which was 
employed to move the steamer, and all the 
orders came from her master, who was upon 
the deck of the steamer, and in charge of the 
operations at the time of the injuries to the 
schooner. The Underbill had cast off her 
hawser, to enable the steamer to swing 
alongside the schooner, and was not then 
connected with the steamer by any line. The 
defence set up by the Underbill is, that she 
was in no way responsible for the force with 
which the steamer came alongside the Mag- 
nolia as she was cast off, and the Chase was 
not only the sole motive power at the time, 
but had also the general charge of the 
movements of all the vessels. This defence 
the proofs sustain, and, accordingly, the libel, 
so far as the Underbill is concerned, must 
be dismissed. 

The defence set up by the steamer is, 
that she was without motive power, and 
-was moved and controlled solely by the tugs, 
who were alone responsible for the move- 
ments of the steamer. This defence is 
proved, and the libel against the steamer 
must, accordingly, be dismissed. 

The answei' of the Chase is, that the 
schooner was old and rotten, and unable to 
bear ordinary pressure; that she was im- 
properly lying without any fenders on the 
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outside to protect her; that the steamboat 
was landed with care, and, had the schooner 
been in a sound condition, even without fend- 
ers, no injury could have happened; that the 
steamer was also without fenders upon the 
outside, and any damage done was owing 
to the absence of fenders from both the said 
steamer and the schooner. 

I ent^tain no doubt of the correctness of 
the position taken by the respondent, that 
vessels moored at the piers of this crowd- 
ed harbor are bound to be of sufficient 
strength to bear without injury the ordi- 
nary pressure which may reasonably be ex- 
pected to come upon them from vessels 
moored or landing alongside. But in the 
present case the proofs fail to show any ab- 
sence of such strength on the part of the 
schooner. This being so, the case set up by 
the Chase might be considered disposed of, 
inasmuch as the answer, where it charges 
that had the schooner been in a soimd con- 
dition, even without fenders, no injury could 
have happened, rests the defence solely up- 
on the want of strength on the part of the 
schooner. But it also follows affirmative- 
ly from this answer, that the Chase is guilty 
of negligence, in this, that knowing, as it is 
proved she did, that the steamer was without 
fenders, and admitting, as she does, that 
the want of fenders would cause damage, 
she tmdertook to land so large ' a vessel 
thus improvided alongside a small vessel like 
the schooner. It was, on her own show- 
ing, a hazardous operation, and, having 
attempted it, as between her and the 
schooner,, she must be held responsible foi 
the failmre of success. Nor do I consider 
that the schooner can be held guilty of fault 
In not having fenders on the outside. The 
Cambridge cannot claim this, for she no- 
where aUudes in her answer to the want 
of fendex's on the schooner as a cause of tne 
damage. The omission is significant, as 
showing that, in the opinion of those on the 
steamer, this was not the caxise of the injm*y. 
The Chase is equally precluded by her answer 
from taking this ground, for" although she 
charges the want of fenders; as a fault in one 
part of her answer, in another place she avers 
that the rotten condition of the schooner 
was the sole cause of the damage. More- 
over, it appears from the evidence that the 
schooner was just ready for sea, with a 
part of her lines cast off, and in the act of 
hoisting her foresail. So situated, she had 
the right to suppose that no vessel would, 
at that time, attempt to land alongside of 
her-rcertainly she could not suppose that this 
large steamer would thus come alongside 
of her as she did. Nor was she notified of 
such intention by those in charge of the land- 
ing of the steamer— a notice which could 
easily have been given, and which, under 
the circumstances, should have been given, 
to make a case of neglect on the part of the 
schooner. I do not, therefore, consider the 
schooner in fault for not having fenders out 



on her outside, assuming, what is by no^ 
means dear to me, that fenders on the 
schooner would have prevented the injury. 
The libel as against the TJnderhiU will, ac- 
cordingly, be dismissed with costs. The libel 
as against the Cambridge will also be dis- 
missed with costs, and a decree rendered in 
favor of the libellant against the Chase fot 
the amoxmt of the damages, with costs. 
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Tlie CAMBRIDGE. 

[2 Hask. 109.] ^ 

District Court, D. Maine. Dec. Term, 1876. 

Collision— Steam and Sail— Speed op Steamer 
— Lookout — Keeping Course. 

A. steamer, descending a river at so great 
speed as not to be able after rounding a head- 
land to avoid other vessels suddenly revealed 
to view, or in not keeping a sharp lookout to 
observe them at the earliest moment possible, 
or in not shaping her course promptly when tliey 
are first seen, so as to avoid- them, is at fault, 
and liable for damage by collision with any 
such vessel while holding her course. 

In admiralty. Libel in rem by thp owners 
of the schooner Phents: against the steamer 
Cambridge for damage to the schooner 
caused by the fault of the steamer in run- 
ning her down and sinking her when beating 
up the Penobscot river. The claim and an- 
swer averred that the damages suffered by 
the schooner resulted from accident, and not 
from the fault of tibie steamer, or of her offi- 
cers and crew. 

George P. Holmes and Almon A, Strout, 
for libeUants. 
Ira T. Drew, for claimants. 

FOX, District Judge. The schooner Phe- 
mx was sunk in the Penobscot river in Au- 
gust by a collision with the steamer Cam- 
bridge. It occurred at mid-day, in open sun- 
light, about two miles below Hampden. The 
Cambridge was proceeding down river at a 
rate of twelve miles per hour. After leaving 
Hampden, she crossed the river diagonally 
to the eastward, to avoid a couple of schoon- 
ers which were tacking from side to side 
with the wind nearly ahead. When the 
steamer had passed the schooners, she held 
her course until she was by the head just 
above Bartlett's cove; as she passed by, the 
pilot of the steamer noticed the Phenis in 
the cove, having just tacked, and as he says, 
her sails were full, and he supposed she was 
surging ahead. He put his helm more to 
starboard, but finding the schooner made lit- 
tle or no headway, and that the steamer 
could not go into the eastward of the schoon- 
er, he slowed the boat and brought her to 
steady, and then reversed the engine to make 
the acute bend, but she run into the Phenix, 
striking her by the forechains and damaging 

^ [Keported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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her so that she immediately sunk. It is ad- 
mitted the steamer had no loolcout, oth- 
er than the pilot, -w^ho was in the wheel house 
with the man at the wheel assisting him in 
steering. The answer of the Cambridge eon- 
cedes the schooner was without fault; but 
insists that the collision was caused by inev- 
itable accident. 

Sueli is not the opinion of the court. The 
master and mate of the Phenix testify that 
they saw, first the smolie of the steamei", 
and then her hull about a mile above the 
schooner, as she was crossing the river from 
the western bank. The testimony of the 
master is unreliable. He is, in other portions 
of liis testimony, most clearly shown to have 
made so many untrue statements, whether 
through design or stupidity is of but little 
importance, that a court would not be justi- 
fied in giving credence to his statements; es- 
pecially, when the libel asserts that the 
steamer was first discovered by the Phenix 
when she was on her tack from the eastern 
shore. The mate appears to be a more intel- 
ligent and careful witness than the master, 
and he says that he also saw the steamer's 
smoke and her hull as they were running 
across to- the east bank; but his statement 
is in conflict with the allegations in the libel 
in this respect. But it is unimportant wheth- 
er the Phenix, on her easterly tack, saw the 
steamer or not. The material point is, 
whether those on board the steamer saw or 
could have seen the Phenix, as she was then 
crossing. The pilot says he did not see the 
Phenix, as he was busy assisting the wheels- 
man, but he admits, if he had not been thus 
occupied and had been wholly on the look- 
out, that he could have seen the Phenix for 
a short time as she was running to the east- 
ward; if, therefore, the steamer had had in 
the proper position a competent lookout, he 
would have discovered the Phenix nmning 
easterly, and it would have been his duty 
to have informed the pilot; and under such 
circumstances, when the schooner disap- 
peared in the cove, the pilot, as a competent 
seaman, must have understood that she was 
then under the bluff for the purpose of com- 
ing about, and it was the duty of those on 
board the steamer to take proper measures 
to avoid her, and not to continue on into 
this small cove, about loO feet deep, at the 
great rate of speed that she was then un- 
•der. The steamer did not use due precau- 
tion in other respects. A speed of twelve 
miles an hour in that portion of the Penob- 
scot river, so frequented by vessels who were 
on that day obliged to work their way up 
river against a strong wind, is greater than 
is reasonable. In case of danger the steamer 
can not be controlled as she should be to 
avoid accident. 

The libellant's testimony is to the effect 
that, when the Phenix's sails were first dis- 
covered from the steamer as she rounded 
the bend above the cove, the Phenix was 
one-fourth of a mile distant, while the pilot 



and others on the Cambridge say, she was 
not more than one-half that distance. Opin- 
ions as to matter of distance are quite uncer- 
tain; but I am inclined to accept the state- 
ment of Holden, the clerk of the steamer, 
who says that the Cambridge passed the 
head about twice her length off, which would 
be nearly five hundred feet; that at the time 
the first bell was sounded by the pilot, he 
was on the after-deck; that he then went 
forward, saw the schooner, apprehended trou- 
ble, went up a ladder by the wheel house to 
the pilot house, and then the steamer was 
three or foiu' lengths from the schooner. 
This testimony would tend to support the 
statement of those on board the Phenix, and 
if correct, tlien those on the steamer had 
reasonable notice of the schooner's presence, 
and should have avoided her. If the pilot 
had held his course, he could probably have 
gone astern of her. If he had stopped his 
boat and reversed his engine when he fii-st 
saw the schooner, instead of keeping on at 
the rate of twelve miles, he could have saved 
the collision; or, if he had adopted the other 
course, of passing to the westward of the 
schooner, he could probably have accomplish- 
ed it, as by steadying his vessel, which he 
did not do until the schooner had been seen 
by him for at least two minutes, he was 
carried so far to the westward as to strike 
the schooner on her forward chains. 

The collision was owing to the neglect of 
those in charge of the Cambridge, and she 
is held chargeable for the damages. Cause 
sent to an assessor. 



Case No. 2,334. 

The CAIVIBRIDGB. 

[2 Lowell, 21.] ^ 

District Court, D. Massachusetts. July, 1871. 

Pleadixg and Proof in Admikaltv —Collision 
— Damages — Demurrage. 

1. In the admiralty practice of this country 
there is no rigid rule that a libellant in a colli- 
sion cause, alleging one fault on the part of the 
defendant vessel, cannot recover on proof of a 
different fault. 

[See The Martin Wyncoop, Case No. 9,177: 
The Havre, Id. 6,232.] 

2. Some cases on this point examined. 

3. Where the libel alleged only that the de- 
fendant steamer ported when she should have 
starboarded, and the evidence for the steamer 
proved that she was running at too great speed 
in a fog, and had no lookout forward, held, the 
hbellant could rely on these faults as well as 
on those which he had alleged. 

4. Where a vessel damaged by collision was 
sold at auction without sufficient examination 
of her condition, and without notice to the de- 
fendants, who had said they would do what 
was right about the collision, and it turned out 
that she might be raised and repaired conven- 
iently and without a large outlay, held, the own- 
ers could not recover for a total loss, but that 



^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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the damages must be adjusted as upon a par- 
tial loss oifly. 
[Cited in The Gazelle and Cargo, 128 U. S. 
487, 9 Sup. Ct. 143; The Eabboni, 53 Fed. 
957.] 
[See Th6 Catharine v. Dickinson, 17 How. 
(58 U. S.) 170.] 

5. In assessing the partial loss, an allowance 
may be made for the salvage which would have 
been paid if the owners had procured her to be 
brought in and repaired. Demurrage allowed, 
at the rate of eight cents a ton of the vessel's 
carrying capacity for every day's delay. 

la admiralty. Libel by the owners of the 
schooner Susan Koss against the steamer 
CamTjridge for damage by a collision -which 
took place on the night of the 15th of June, 
1870, about ten miles from Monhegan light, 
on the coast of Maine. The night was foggy, 
and the wind light. The libel averred that 
the schooner was heading south by west, 
close hauled, had her lights properly set 
and burning brightly, and that a suitable fog- 
torn was constantly sounded; that her crew 
heard a steam-whistle and soon after saw 
the steamer bearing about south-west by 
west from the schooner, a little forward of 
the starboard beam, and distant about two 
hundred and fifty yards, and the master im- 
mediately fired a gun; that the steamer 
should have starboarded her helm, but port- 
■ ed, and ran into the schooner and sunk her. 

The answer denied that the schooner had 
any lights but one white light in the binnacle, 
and a hand-lantem, and averred that the 
fog-horn was sounded only once; that the 
schooner was first seen on the port bow of 
the Cambridge; that the lielm of the steamer 
was at once put to port, and the engines re- 
versed, and every thing that was possible 
was done to avoid the collision; that the 
gun was fired too late to do any good. The 
pleadings contained no allegation concerning 
the speed of the steamer, or the state of her 
lookout; but the evidence for the defence 
showed that she was making her usual rate 
of twelve knots and more, and it did not 
appear that she had a lookout forward. The 
master of the steamer testified, that, when 
the night was foggy, he always calculated 
his position by the time he had been running, 
and always kept up his exact speed. 

J. C. Dodge, for libellants. 

E. D. Sohier & C. H. Drew, for claimant. 
The only fault set up in the libel is porting 
our helm; nothing is said about our speed or 
our lookout; they can therefore only recover 
if the collision was owing to this action of 
the steamer. Now, whichever way the helm 
had been put, we should have struck her. 
The fog was so dense that we could not havp 
gone by on either side after seeing the 
schooner. The accident was inevitable. 

LOWELL, District Judge. It has been 
ruled very often, that however unavoidable 
a collision may have been when the vessels 
first saw each other, it is their duty to take 
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every possible precaution not to be brought 
into such a position. This rule recLuired the 
schooner to have the red and green lights 
properly placed and burning brightly, and 
to sound a fog-horn as often as once in 
every five minutes, and perhaps oftener, 
when it was found to be necessaiy; and the 
steamer to keep a good lookout forward, to 
go at a moderate speed, and, when the 
schooner was heard or seen, to stop and re- 
verse her engines, if necessary. There is 
very little doubt upon the evidence that the 
schooner had the lights and sounded the 
horn; and as little, that the steamer had not 
the lookout, was going too fast, and did not 
stop in season. Captain Johnson heard a 
horn, and, being imeasy at not hearing it 
again, slowed his engine and ported his 
wheel before seeing the schooner. It is to 
be regretted that he did not then reverse his 
engine, and wait until lie was sure whether 
he ought to go to port or to starboard. It 
has become familiar not only to the profes- 
sion practising in the admiralty comets, but 
to seafaring men, that one lookout man, at 
least, must be stationed forward; and the 
want of this precaution on such a night can- 
not be explained away by any evidence to 
show that the master and pilot would do 
as well, or better. Evidence of that kiiid, 
though admitted at circuit, by Taney, C. J., 
was overruled with something Uke scorn by 
the supreme court. Haney v. Baltimore 
Steam Packet Co., 23 How. [64 U. S,] 287; 
St. John V. Paine, 10 How. [51 U. S.] 557; 
The New York, 18 How. [59 U. S.] 223; 
Chamberlain v. Ward, 21 How. [62 U. S.] 
548; The Ottawa, 3 Wall. [70 tJ. S.] 268. 
Then, again, the speed of the steamer was 
excessive. I have often had occasion to say 
that the owners and masters of steamboats 
must either comply with the statute, or pi'o- 
eure its repeal. It is impossible for the 
courts to overlook a plain breach of the writ- 
ten law, upon any considerations of hardship 
in its application. It is useless to cite the 
many cases which show what is a mod- 
erate rate of speed for a steamer in a fog. 
No general rule has ever been attempted to 
be laid down but this,— that- the speed should 
be such as wiU enable the steamer to avoid 
the other vessel after she shall be able to 
make her out. This test may seem a little 
too much like deciding each case by the 
event, and holding any speed too great where 
there has been a collision; but it has been 
adopted by high authority, both here and in 
England. See Dolner v. Monticello [Case No. 
3,971]. I do not know that any test is uni- 
versal; but this has the advantage of adapt- 
ing itself to the density of the fog and the 
working qualities of the steamer, and will 
do, perhaps, for most cases. If it be true 
that the schooner was seen as soon as she 
became visible, and that it was then impos- 
sible to avoid her by any manoeuvre or com- 
bination of manoeuvres, then it would seem 
to follow that, the steamer should have 
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been in a condition to stop her headway 
more quickly than she could when running 
at her full speed of twelve and a half knots. 
All that I intend to decide here is, that this 
rate was too great. 

It is argued that neither the speed of the 
Cambridge, nor her lookout, ai*e put in issue 
by the pleadings, and that therefore she can- 
not be found in fault in these particulai*s. 
The proposition is sound, that in admiralty 
courts, as in all others, a plaintiff can re- 
cover only secundum allegata. This rule 
has had some rather singular applications; 
as where the owners of a vessel damaged by 
collision were permitted to recover one half 
their damages, but refused the other half 
because their pleadings and proofs did not 
correspond. This is the exact result of the 
decision of the appellate court in The North 
American, 12 Moore, P. C. 331. See further 
on this point, The Ann, 13 Moore, P. 0. 198; 
The East Lothian, 14 Moore, P. C. 177; The 
Minnehaha, 15 Moore, P. C. 133; The Alice, 5 
Moore, P. 0. (N. S.) 300. These cases decide 
that a libellant shall not be permitted to aver 
one fault, and prove a wholly different or 
opposite one; as, if he says the other vessel 
starboarded, he shall not recover if she port- 
ed. But even in those courts, all that a ves- 
sel which has the right of way is bound to 
allege is, that she kept her course, and the 
other party is then to show an excuse for the 
collision. The East Lothian, 14 Moore, P. 
0. 183, per Lord Chelmsford. In the 
Schwalbe, Swab. 523, the learned judge says, 
"The collision takes place at night, in dark- 
ness, and many important facts which bear 
upon the collision taking place on board one 
ship are imlvnown on boai'd the other. Thus 
it cannot be known on board one ship what 
ordei'S were given on boai*d the other, what 
words passed, what lookout was kept, and 
so on. If these are discovered subsequently 
to pleading, there can be no wrong done in 
admitting evidence of them, if the other party 
has opportimity of giving his contradiction." 
Those remarks are precisely applicable to 
the case at bar, and fully answer the argu- 
ment and citations. 

In our courts the question is treated as a 
matter of evidence rather than of pleading. 
If surprise is shown, there may be reason for 
excluding the testimony, or for giving time to 
meet it If the witnesses of one side vary 
the case from that which his pleadings set 
up, it may be a reason for disbelieving them. 
But it is the practice of our com-ts of admi- 
ralty rather to extract the truth, and foimd 
a decree upon it, whenever, by amendment 
or otherwise, justice can be fully done to 
both parties, than to follow any very sti'ict 
miles of variance. The Quickstep, 9 Wall. 
[7G U. S.] 665; The Syracuse, 12 Wall. [79 U. 
S.] 173; Dupont de Nemours v. Vance, 19 
How. [60 U. S.] 162; The Qement [Case No. 
2,879]. I do not mean to say that this is 
not the practice in England. I think it is. 
The cases which seem to show a departure 



from it are exceptional, and appear to have 
been decided without argument and upon 
their special circumstances. The true mode 
of declaring in collision cases is for each 
party to allege what happened on his own 
vessel; and he may, undoubtedly, add what- 
ever he believes to have been done by the 
other; but he ought not to be held to prove 
too strictly the latter part of his allegations, 
in which he is liable to be mistaken. In this 
case, the owners of the schooner having al- 
leged that they had the required lights, and 
soimded a hora, and did not alter their com-se, 
the steamer might be expected to set out 
what lookout she had, what her speed was, 
and what measures she took. This is done 
only in part. Upon the examination of her 
own witnesses the rest comes out, without 
any suggestion of sm-prise or any doubt of 
the truth of their statements. This brings 
the testimony within the points decided in 
The Quickstep and The Syracuse, ubi supra. 

Were it not so, yet in this particular case 
the fault alleged in the libel appears to be 
made out. The steamer's helm was ported 
before the schooner was seen, and before 
her position was known; for the master 
testifies distinctly that he was uncertain 
where to look for her. In porting at that 
time, he took the risk of its being the right 
thing to do. If he had reversed his engine 
then, and starboarded when he saw the 
schooner, I have but little doubt he might 
have cleared her. The general statement by 
the master and pilot, that they knew of no 
other com:se which would have had any bet- 
ter result, must be taken to mean, as I ap- 
prehend, that they exercised their best judg- 
ment at the time. If it means more than 
that, and they intend to say that no meas- 
m'es could have prevented the collision, they 
are mistaken. 

Interlocutory decree for the libellants. 

A hearing was afterwai'ds had upon the 
^assessment of damages. The schooner had 
been towed to a place on the coast of Maine. 
The owners, by agreement with the salvors, 
held an auction sale of the wreck, and paid 
salvage on the amount realized, which was 
$1,250. The assessor's report tended to show 
that the schooner was bought by one Jack- 
son, who raised her, and took her to a port 
about four mUes off, where there was a ma- 
rine railway, and there repaired her at a cost 
of about $1,300, making with the prime cost 
at the auction sale $2,550; and that she was 
worth, after repairs, about $4,000. There 
was some conflict in the evidence of value 
before the loss. The assessor foimd it to 
>have been $4,500, which agreed substantially 
with the estimates of the present owners. 

E. D. Sohier & C. H. Drew, for claimants. 
The damages should have been assessed on 
the principles of a partial loss. The Catha- 
rine, 17 How. [58 U. S.] 170. 

J. C. Dodge, for the libellants. 
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LOWELL, District Judge. There is no 
doubt that the schooner was necessarily 
abandoned, and, if she had never again been 
heard from, the assessment must have been 
for a total loss. As she was brought in and 
repaired, the case is said by the claimants 
to be governed by The Catharine, IT How. 
[58 TJ. S.] 170. There is besides, The Granite 
State, 3 Wall. [70 U. S.] 310. These cases 
caiTy the docti-ine very far, that, when a ves- 
sel can be repaired, the measm*e of damages 
is the cost of the repaU-s. Indeed, the later 
of them seems to say that this rule may ap- 
ply, even if the vessel is wholly lost; but 
the report is meagre, and this cannot be the 
meaning. The injured vessel may be in a 
place wliere repairs will be veiy difficult or 
vei-y expensive, or where the master or own- 
ers cannot obtain the necessary funds. In 
short, the law must be, that whenever a pru- 
dent, uninsm-ed, and unindemnified owner 
would sell a vessel injured by collision, she 
may be sold at the risk of the wrong-doer; 
and that the result to the purchaser cannot 
affect the damages, except as it may go to 
show a want of good faith in the sale. 

An owner has no right to repair at the 
expense of the defendant in a collision cause, 
unless when a prudent owner would repair; 
and damages in such a case were limited to 
the amount of a total loss, although the re- 
pairs had cost much more. The Empress 
Eugenie, Lush. 138. I have had a similar 
case, which was affii-med on appeal,— The 
Glaueus [Case No. 5,478],— in which I gave 
a little more than a total loss, under the pe- 
culiar circumstances, but without impugning 
the general rule. This being so, it must fol- 
low that if the expenses of repairs will ex- 
ceed the amount of a total loss, the owner 
may recover for a total loss; and it may be 
that where he honestly and prudently makes 
up^ his mind that the vessel is not worth re- 
pairing, he need not repair, but may sell and 
recover his whole loss. I understand that 
these qualifications are admitted in the re- 
cent case of The Baltimore, 8 Wall. [75 TJ. S.1 
3SS. 

But the owner must act with entire good 
faith and reasonable skill and prudence, else 
the loss which he seeks to recover may be 
due in part to his own conduct, and so can- 
not be assessed against the trespasser. There 
must be a necessity for the sale, like that, 
for instance, which would justify a master 
for selling his ship in a foreign port. I must 
say that I do not find such necessity to have 
been present here, nor even to have been 
supposed to exist. The managmg owner 
seems to have determined on the auction 
sale for reasons of convenience, and as an 
arrangement between the owners and sal- 
vors, rather than with any regard to the 
questions now presented. It was, perhaps, 
thought that an auction sale is a fair and 
conclusive test of value; and it was vn- 
doubtedly accepted as such by the salvors; 
but they may have had reasons for haste in 
4.FED.CAS. — 71 



disposing of this matter, in order to continue 
theu: voyage, or for some other reason. Now, 
I suppose it is very rare that a wreck lying 
on shore, and especially in a place where 
the extent of the damage cannot be seen, 
will bring its exact value. It may be more 
or less; but it is not one of those things that 
have a commercial standing; the bids must 
be very much a matter of speculation. If 
the wreck is worth raising, it will usually, 1 
suppose, bring less than its true value. At 
an events, I am prepared to say, that when 
the owners are in a situation to repair the- 
vessel, if she shall be worth repairing, they 
ought not to sell her, excepting at their owrt 
risk as to price, without a full examination 
into her condition. The managing owner 
swears, in this case, that, when he was bid- 
ding on the wreck, he supposed the injury 
to the timbers, &c., to be much greater than 
it was; and this is enough to show the im- 
propriety of his course, so far as it affects 
the defendants, who had no notice of the 
sale, and who, as appears by the evidence 
before the assessor, had already declared 
their intention to do what was right in the 
premises. I hold, therefore, that the owners 
were wrong in not raising and examining 
the vessel before they undertook to fix her 
value by a sale. It is said that they wei-e 
unable to raise her; but the buyer does not 
seem to have encountered any special diffi- 
culty in that respect. The salvors had no- 
right to object to her being raised and ex- 
amined, and do not appear to have offered 
any opposition to it. The ckcumstances. 
bring the case within what I suppose to be 
the decision in The Catharine, and the loss-- 
must be assessed as partial. 

I cannot agi-ee with the claimants, that, in- 
making up a partial loss, the allowance for- 
salvage wiU be only what was actually paid 
to the salvors. That payment was based on 
the sale, which cannot be affii-med in part 
and annulled in part. It is fair to assume, 
that if the vessel had been known to be 
worth more, the salvage would have been 
higher. In making up the .damages on a 
theoretical basis, the owners must have the- 
advantage of this difference. 

The witness to demurrage estimates it at 
$18 a day; but he says, at the same time, 
the eight cents per ton of carrying capacity- 
is the rate always stipulated for in the coal 
trade, which is a very large business, and 
employs a great number of vessels of the 
class of the Susan Ross; and, as her ton- 
nage for coal is said to be one hundred and" 
eighty tons, this would make $14.40 a day, 
if the vessel were manned; from this must 
be deducted whatever the expense of the 
crew would be, which, I should suppose, 
would reduce the cost nearly one half. I 
was not asked to assess the damages, but 
only to recommit the report, if a new assess- 
ment should be necessary. I only give my 
views as an approximation and a guide to 
the assessor. 
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Pro Forma Assessment- 
Cost of repairs made ^■^'Inn 

Damages not repaired - ... 400 

Demurrage for four weeks, at SS per day ^^4 
Salvage (estimate) I,2.o0 

$3,174 

I do not know precisely what tlie damages 
will prove to have been, but I shovld sup- 
pose tlie above estimate a liberal one. 

Report recommitted. 

NOTE [from original report]. The rate of 
demurrage above allowed has been often agreed 
upon for vessels of this class in collision eases. 



Case No. 3,335. 

The CAilBIlIDGE. 

[4 Sawy. 252.] ^ 

District Court, D. California, ilay 10, 1877. 

Seaman's Right to be Cured at Ship's Bx- 

PBXSE. 

Held, under the circumstances of this case 
[i. e. abandonment of the ship's service], that 
the seaman had relinquished his right to be 
cured at the ship's expense. 

[See Brown v. The Bradish Johnson, Case 
No. 1,992.] 

In admiralty. 

C. T. Botts and D. T. Sullivan, for libellant. 

Milton Andres, for claimant. 

HOFFMAN, District .Tudge. There can be 
no doubt that the libellant was sick when he 
left the vessel at San Luis Obispo and came 
to San Francisco. It is equally clear that 
he was entitled to' be cured at the ship's 
expense, and was not compelled to rely 
upon such medication as the captain could 
afford him out of the ship's medicine chest. 
If tlie captain offered to procm-e a physician 
to attend him, or to take him to one at San 
Luis Obispo, and the man rejected the offer, 
he had no right to abandon the service for 
the purpose of going into the marine hospital 
at San Francisco. The libellant, however, 
while admitting that the master offered to 
procm-e a physician, denies that he rejected 
the offer; and states that after wasting five 
days without treatment or relief, he deter- 
mined to take the steamer for this city. 
Which of these accounts is ti-ue, I have no 
means of ascertaining with certainty. The 
master seems to have been persuaded that 
the libellant's illness was merely pretended, 
and that his real motive for desiring his 
discharge was his wish to accompany the 
first mate, who was leaving the vessel; but 
it now appears that he was mistalien in sup- 
posing the man's illness to be feigned. I in- 
•cline to think that he should have taken some 
measures to ascertain the truth; and when 
be denied the man's request for a discharge 
and a permit to enter the hospital in San 
Francisco, which could be reached in a day 

1 [Reported hy L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



and a half, he should have procured the at- 
tendance of a physician to ascertain the 
man's real condition, and, if necessary, to 
afford him proper medication. 

He seems to have anticipated that the 
man would leave, for he made a provisional 
engagement with another person to serve as 
his substitute. If he intended to fix the of- 
fense of desertion upon him, and to insist 
upon the foi-feitui-e of all of his wages, 
he should have taken measm-es to put the 
man clearly in the wrong, by procuring and 
tendering to him proper medical treatment. 
On the other hand there can be no doubt 
that the libellant, when he left the vessel, 
had determined to finally abandon the serv- 
ice. I think it quite likely that he would 
have left even if the captain had procured 
and tendered to him the services of a phy- 
sician. There seems to me, therefore, to have 
been fault on bot2i sides. On that of the 
master in not furnishing to the man the 
medical aid he required; -on that of the man 
in not demanding, or at least signifying his 
willingness to accept it, and in insisting and 
acting upon his assumed right to abandon 
the service, and to go to San Francisco at 
all events. 

I think, on the whole, I am justified in 
ti'eating the abandonment of the service by 
the libellant as a renunciation by him of 
any further claim upon the ship for the ei:- 
penses of his cure; especially as his charge 
for three weeks' board, during which he 
claims to have been under treatment, is hard- 
ly reconcilable, with the facts that his doc- 
tor's bill was only §5 (representing two con- 
sultations), and his apothecary's bill only 
$2. These facts seeming ta show that his 
illness was neither severe nor proti'acted, and 
that it could readily have been treated by a 
competent physician at San Luis Obispo. 

I shall, therefore, allow him $105.18, the 
amount of wages due him at the time he left 
the service. 



Case No. S,336. 

The CAMBRIDGE v. The OMEGA. 
[5 Hughes, 487.] ^ 

Circuit Court, D. Maryland, April Term, 
1866. 

Collision— Vessel at Aschor— Fog— Speed- 
Li ghts— Lookout, 

[A speed of seven or eight miles per hour, 
compass out of order, and insufEcient lookout on 
the part of a steamer, and the absence of a look- 
out or lights on a vessel at anchor, out of the 
usual course of navigation, are faults requiring 
a division of the damages resulting from a col- 
lision between the two on a night so foggy that 
the best light could not be seen at a greater dis- 
tance than 600 feet.] 

[Appeal from the district com-t of the Unit- 
ed States for the district of Maryland. 



^ [The opinion in this case is published from a 
copy certified by the clerk of the court from the 
records in his office.] 
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[In admiralty. Libel by the owners of the 
schooner Omega against the steamer Cam- 
bridge. There was a decree in the district 
court dividing the damage (case imreported), 
and the owners of the steamer aiypeal.] 

CHASE, Circuit Justice. The schooner 
Omega, from Baltimore for Kent Island, on 
the 17tli November, 1865, came to anchor, 
the wind being very hght, on the south-west 
side of the Patapsco, in a part of the river 
out of the usual com-se of navigation. About 
4 o'clock in the morning of the 17th, before 
daylight, the steamer Cambridge ran into and 
sunk her. 

The libellants claimed complete indemnity 
for the loss sustained, about twelve hundred 
dollars. The district court was of the opin- 
ion that both vessels were in fault, and di- 
vided the damages equally. The evidence 
shows that the Omega had no signal light 
If she had any light at aU, it was a red 
light, displayed as if she were under sail. 
Nor had she any lookout that night On the 
contrary both captain and mate seem to have 
been roused from their berths, either by the 
whistle of the Cambridge or by the actual 
collision, for both leaped on board the steam- 
er, in that cold November evening, in shirt 
sleeves, and with their feet in stockings. 
And yet she was anchored where, though out 
of the most usual coiu:se of navigation, ves- 
sels passing up and down the river might 
very possibly come, and where her navigators 
were bound to use extraordinary care to 
gilard against collision. But instead of ex- 
ti'aordinary care, I am obliged to say, there 
was extraordinary negligence. Clearly the 
'Omega was in fault; and if alone in fault 
ought to bear the whole loss, which the pre- 
cautions re(iuu:ed by law might have averted. 
But the evidence does not permit me to say 
that the Cambridge was free of blame. She 
seems to have been out of the regular course. 
Her compass was in bad order, and allow- 
ance was necessary for variation, and the' 
pilot was probably mistaken as to precise 
allowance required. There was also a heavy 
log that night,— so heavy that the white sig- 
nal light of a vessel at anchor, required to 
be so bright as to be visible at a distance 
of at least a mile, could be seen from the 
steamer not farther than one hundred and 
fifty or two hundred yards. "With such a 
compass, and in such a night, approaching a 
sreat port of commerce through a river in 
which many vessels were certain to be met 
or passed, peculiar obligations to prudence 
rested upon the officers of the Cambridge. I 
am satisfied that her lights were in proper 
trim and place, and that her officers were 
•competent and vigilant; but I am not quite 
satisfied concerning her lookout, and not at 
all satisfied concerning her rate of speed. 
Her lookout was either among or behind 
some cattle on the forward deck, when he 
should have been at the stem, or so near 
SIS to have the best possible opportunity for 



seeing any object ahead. And there is some 
reason to doubt his fitness for the duty, 
though hardly enough to make his unfitness 
a good ground for decision against the steam- 
er. What is more serious against the steam- 
er is her speed. She was moving, some 
witnesses say, eight miles, and none say less 
than seven miles, an hour, under the cir- 
cumstances already described. At this speed, 
and when the brightest hght of a ship at 
anchor could not be seen more than four 
hundred and fifty or six hundred feet off, 
the risk of collision is necessarily imminent 
In less than a minute from the time it could 
be seen, the steamer would strike any vessel 
immediately ahead, unless, being seen itself, 
the collision might be avoided by dexterous 
co-operation in the navigation of both vessels. 
This rate of speed, under the circumstances, 
cannot be sanctioned without disregard of 
well established principles essential to the 
security of property- and life. If the Cam- 
bridge was not boimd to stop during the 
density of the fog, she was, at all events, 
bound to proceed very slowly, taking every 
precaution against accident. Such would be 
fairly considered moderate speed, in the sense 
of the act of April 29, 1864. 

By the best consideration I have been 
able to give to the ease, my mind is brought 
to the same conclusion that was reached by 
my brother, the district judge, and the same 
decree, mutatis mutandis, will be entered 
here as was entered in the district court 
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Case KTo. S,337. 

CAMDEN & A, R. CO. v. The THOMAS 
WALLACE. 

CURRY et al. v. "The JOHN NEILSON. 

[N. Y. Times. Feb. 13, 1835.] 

District Court, S. D. New York. Feb. 10, 
1855. 

Collision— Steam and Sail— Change of Course 
BY Sail Vessel. 
[The fault lies with a sloop whieli so un- 
necessarily changes her course as to collide with 
a steamer, the movements of which are direct- 
ed on the assumption that the sloop will hold 
her course, and on board which all possible pre- 
cautions are taken to avoid the disaster.] 

[In admiralty. Cross libels by the Camden 
& Amboy Railroad Company against the 
sloop Thomas Wallace, and by Daniel Curry 
and others, owners of the sloop, against the 
steamboat John Neilson, for damages caused 
by collision.] 

C. Livingston, for the steamboat 
Stevens & Hoxie, for the sloop. 
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INGERS'OLL, District Judge. These were 
cross suits, brought by the respective owners 
of the steamboat John Neilson and the sloop 
Thomas Wallace, to recovet the damages oc- 
casioned to the vessels by a collision be- 
tween them, which happened at 10 a. m. on 
the 24th of October, 1854, near the Battery. 

The owners of the steamboat alleged that 
the steamboat was on her usual trip from 
New Brunswick, N. J., to New Yorlc, and 
was approaching her usual landing place at 
pier No. 1, North river, when she was run 
into by the sloop, which was near the junc- 
tion of the North and East rivers, heading 
to the northward of west with the wind 
about northeast, and the vessels proceeding 
nearly at right angles with each other; that 
the steamboat stopped in time to let the 
sloop pass ahead of her, and that she might 
have passed either ahead ol* astern if she had 
seen the steamboat in time; that those on 
the steamboat did all they could to avoid 
the collision, which was occasioned solely by 
fault on the part of the sloop. The owners 
of the sloop denied any fault on their part, 
and alleged that there was a vessel lying at 
anchor on either side of the course of the 
sloop, so that she was unable to change her 
course in any way, and that the steamboat 
did not stop so as to allow the sloop to pass 
ahead of her, but kept on across the bows 
of the sloop, and thereby caused the colli- 
sion; that the sloop was going in a northerly 
direction, dose hauled on the wind, and was 
unable to avoid the collision, which was 
caused wholly by the fault of the steamboat. 
The damages claimed by the steamboat were 
about $G00, and by the sloop about ?200. 
Both cases were heard together, and the 
following decision has been rendered: 

BY THE COURT. It is found that at the 
time of the collision the steamboat was not 
going ahead. The steamboat, seeing that the 
sloop was bound from the East river up the 
North river, first slowed and then stopped 
her engine to enable the sloop to clear her. 
That a few moments before the collision she 
backed, and that at the time of collision thp 
boat had begun to go back. That the colli- 
sion was caused by negligence on the part 
of the sloop. That after she had taken her 
course to go from the East river to the North . 
river along the Battery wall, and after the 
steamboat had slowed and stopped to enable 
the sloop to pm'sue that course without dan- 
ger, the sloop altered her com'se more to the 
west, in consequence of which alteration, of 
course, the collision took place. That there 
was no necessity for her so altering her 
course; and if she had kept the course that 
she was on when the steamboat slowed and 
stopped, no collision would have taken place. 
The steamboat did all that was rectuired of 
her to avoid the 'collision. She was guilty 
of no fault. She had a right to assume that 
the sloop would keep the com*se she was on 
at the time the steamboat slowed. That the 



movements of the steamer were directed up- 
on the idea that the sloop would keep that 
course. By her not keeping that course the 
collision was occasioned. The steamboat did 
aU that was required of her to avoid it, and 
she was in no fault. Dea'ee, therefore, that 
the libel filed by the owners of the sloop be 
dismissed with costs, and that the owners 
of the steamboat recover the damages by 
them sustained, with a reference to a com- 
missioner to ascertain the amount. 



Case nSTo. S,337a. 

CASIDEN & A. R. TRANSP. CO. v. The 
LOTTY. 

[7 Betts, D. G. MS. 21.] 

District Court, S. D. New York. Feb. 17, 
1846. 

Admiraltt Jurisdiction" — Waters — ColusiOx — 
Fault of Pilot— Vis Major. 

[1. Admiralty has jurisdiction of a suit for 
damages caused by collision between vessels at 
a pier of the city of New York.] 

[2. The fact that a vessel was moored by a 
licensed pilot, who brought her into port, i& 
no defense to a suit for damages sustained by 
reason of a collision caused by the vessel break- 
ing from her moorings.] 

[3. The defense of vis major is unavailable in 
a suit for damages resulting from collision 
caused by a vessel breaking her fastenings in 
a heavy windstorm, where it appears that her 
master neglected to increase her fastenings for 
twelve hours after the beginning of the storm, 
and after it had become apparent that such a 
precaution was necessary.] 

[In admiralty. Libel by the Camden & Am- 
boy Railroad Transportation Company, own- 
ers of the steamboat Independence, against 
the Swedish bark Lottv (Eric G. Donham,. 
claimant).] 

BETTS, District Judge. At the moment 
this opinion is to be pronounced the court 
has learned the deplorable loss of the barque- 
and her master and mate, in the recent tem- 
pest ofC our coast. Still it is necessary to- 
render the decree demanded by the plead- 
ings and proofs in the case. 

In the afternoon of the 15th of December 
last, the barque, a Swedish vessel, arrived 
in this port and was moored by the pilot who- 
brought her in, at pier No. 2, North river. 
She was secured fore and aft, by a % inch 
chain, and the great preponderance of evi- 
dence is, as was" admitted by the counsel for 
the claimant and respondent, that she was 
not secured, in her position on that side of 
the harbor, and at that season of the year, 
according to the usage of the port, in the 
amount and sufficiency of her fastenings- 
An unusually heavy gale of wind from the- 
northwest, set in early that evening and 
continued through the night, and at five 
o'clock the next morning, when the master 
and crew were taking measures to apply 
more fastenings further to secure her, the 
forward chain parted, and the barque was- 



[4 Fed. Cas. page 1125] 



(Case No. 2,337a) CAMDEN 



borne round by the wind against tlie steam- 
boat Independence, lying on the opposite 
side of the same pier, and was driven vio- 
lently against the boat, doing a great deal 
of damage, before by the most active es- 
ertions she could be hauled off. This suit 
seeks a recompense for these damages. 

The action has been contested essentially 
upon two points of objections in law: 
First, that this court has no jurisdiction of 
cases arising at the wharves and piers of the 
city; and, secondly, that the master and 
barque are exonerated from responsibility, 
she having been placed and left in that con- 
dition by the pilot who moored her. 

1. The collision causing the damage was 
a maritime ti'espass committed upon tide 
waters, and as such within the jurisdiction 
of admiralty courts. [Manro v. Almeida] 
10 Wheat. [23 U. S.] 473. And no distinction 
is talien in the authorities limiting such 
jurisdiction to waters not flowing into 
piers in a port. Laws Oleron, art 14; 2 Pet 
Adm. 313 [Moxon v. The Fanny, Case No. 
9,895]; 2 Gall. 400 pOe Lovio v. Boit Case 
No. 3,7713]; Bullock v. The Lamar [Id. 2,129]; 
5 Law Rep. 200 [Hale v. "Washington Ins. 
Co., Id. 5,916]; 2 Abb. Shipp. 99, note; Bee, 
51 [aiartins v. Ballard, Case No. 9,175.] Ad- 
miralty courts take cognizance of cases of 
collision within harbors and upon rivers 
where the tide ebbs and flows, although with- 
in the body of a country. 8 Law Rep. 275 
[Bullock V. The Lamar, Case No. 2,129], 
Wayne, J. The doctrine has been declared 
in numerous cases in this com-t, and I am 
not aware of any accredited decision in the 
United States to the contrary. MSS. vol. 5, 
77; Id. 8, p. 6 [Cases Nos. 17,242a and 1,672], 
G How. I shaU accordingly pronounce in fa- 
vor of the jm'isdiction in this case. 

2. There is no foundation for the idea 
that the authority or responsibility of the 
master or owners of the vessel was any way 
lessened by the act of the pilot in mooring 
her. That of the owners would have re- 
mained entire, had the collision happened 
when the vessel was under way under the 
direction of the master, although the com- 
mand of the master, and his personal respon- 
sibility, may perhaps be suspended for the 
time the pilot has charge. Abb. Shipp. 161, 
note; Jac. Sea Laws, 125; Curt Merch. 
Seam. 195, 196, notes; [Jackson v. Winches- 
ter], 4 Dall. [4 U. S.] 206; 9 Wend. 1. But^ 
after the vessel was brought safely into port, 
the authority and responsibility of the master 
were fully restored, and the acts of the 
pilot in arranging or fixing her moorings 
must be regarded as directed or adopted by 
the master. So upon the authorities, it would 
whilst the pilot is navigating the vessel, 
unless the law compelled the master to take 
a pilot Curt. Merch. Seam. 196, note. I 
think, accordingly, it is no matter of de- 
fence in this case that the barque was moor- 
ed under the directions of the pilot No 
law or port regulation has been shown com- 



pelling the master to submit to the direc- 
tions of the pilot in respect to the fastenings 
of his vessel, and the owners and master 
consequently are responsible for damages 
occasioned through negligence or want of 
due precaution in this respect. 

Although in the course of the hearing it 
was conceded on the part of the claimant 
and respondent that the evidence had es- 
tablished the fact that the fastenings of 
the barque were insufficient and not accord- 
ing to the custom of the port, and the 
court accordingly stopped the libellants giv- 
ing further proof to that point, yet on the 
argument it was m'ged that the damage 
was caused by vis major, a sudden and ex- 
traordinary tempest, which in addition to 
the necessary strain and pressure upon the 
vessel, had raised masses of boards from the 
dock, and driven them against the rigging, 
thereby forming a bulwark which exposed 
her still more to the violence of the gale, 
and caused her fastenings to give way. It 
is sufficient in reply to that branch of the 
defence, to advert to the proof that the gale 
commenced early the preceding evening and 
continued throughout the night with increas- 
ing violence, and accordingly the master 
was warned in due season of the necessity 
of precaution in respect to his ship. He 
neglected increasing her fastenings for 
twelve hours, leaving her in almost a hun-i- 
cane with only a single and small chain to 
secure her. Had the disaster occm-red in a 
sudden squall striking the vessel without 
premonition the defence would 'be coimte- 
nanced by a more uargent equity to favor it, 
but it was negligence to trust his vessel 
through the night under a tempestuous wind, 
the wind straining her off the wharf se- 
cured with no more than a single and 
slender chain, which would have been the 
slightest degree of fastening to be used in 
the most sheltered position and calmest of 
weather. 

The libellant seeks also to sustain their 
action against the respondent upon his al- 
leged promise to pay the damages. I do 
not discuss the question whether such a 
promise could be enforced in this com't, 
because in* my judgment, there is a failm-e 
of proof to establish it. He is a foreigner 
speaking English very imperfectly, and the 
alleged promise is what was understood 
by the captain and some of the crew of the 
steamboat to have been said by the re- 
spondent in reply to a statement to him 
by the captain of the steamboat If it be 
admitted the conversation was under ch*- 
cumstances in which the respondent might 
be regarded as acting with reasonable com- 
posure of mind and so as to be bound by 
Tiis declarations, I think the testimony en- 
tirely too vague to show that he really com- 
prehended what had been said to him, or 
that his answer was properly understood. 

The decree will be against the vessel for 
the expenses of repairing the steamboat. 
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no allowance being made for the loss of 
her trip, and it must be referred to a com- 
missioner to estimate and report these dam- 
ages. 

[For subsequent proceedings in this case, see 
The Lotty, Case No. 8,524.] 



Case K"o. 2,337t). 

CAMDEN CONSOL. OIL GO. v. OHIO INS. 
CO. 

[5 Gin. Law. Bui. 193.] 



Circuit Court, S. D. Ohio. 
1880. 



March Term, 



LlABItlTT OF INSCKEB TOR ACTS OF AGENT — ReP- 
RESEXTATIOXS. 

1. If an insurance company place their blank 
policies of insurance, duly signed by its presi- 
dent and secretary, in the hands of their duly 
constituted agents, who receive, from a party 
not an agent, the premium for an insurance, 
and deliver to him the policy, which he coun- 
tersigns and delivers to the insured, such policy 
will be binding upon the company, though not 
countersigned by the agents. 

[See Cahill v. Andes Ins. Co., Case No. 2,- 
289; "Wilkinson v. Union Mut. L. Ins. Co., 
Id. 11,Q76.'] 

2. If the property to be insured be repre- 
sented as an oil warehouse, when it was an oil 
refinery, the policy would be void, if the lia- 
bility of the latter to fire is essentially greater 
than the former; but if the property, its ma- 
chinery and use, were properly represented, it 
will be binding iipon the company, although it 
may have been mistaken as to the extent of the 
liability of such property to fire. 

At law. 

J. Follet, for plaintife. 

I. A. Jordan, for defendant. 

SWING, District Judge. This action is 
brought upon a policy of insm-ance of the 
defendant for $1,166.67 on certain property 
therein described, dated 23d day of January, 
1877, which the plaintiff alleges was de- 
stroyed by fire before twelve o'clock, noon, 
of the 23d day of January, 1878, to its dam- 
age $1,127.33. The plaintiff alleges that the 
defendant had due notice, and was ftirnished 
with the proof of loss, in accordance with 
the terms of the policy, and that the plain- 
tiff has performed the conditions of the pol- 
icy, and that it is therefore entitled to re- 
cover from the defendant the said sum of 
$1,127,33. 1. The defendant for answer de- 
nies the residence and incorporation of the 
plaintiff. 2. That the policy was obtained 
upon the false and fraudulent representa- 
tions of the plaintiff as to the character and 
condition of the property insured. 3. That 
Winans and Theohold were their agents, and 
that one F. O. Robinson undertook to ob- 
tain the policy of insurance for the plain- 
tiff; that he was not authorized to do so by 
the defendant; that Robinson had no knowl- 
edge of the condition of the property, but 
the plaintiff falsely and fraudulently repre- 
sented to said Robinson that the premises 
to be insured was a refinery warehouse, and 



not an oil refinery; that this was repeated 
to their agents, by which they were induced 
to send the policy for delivery to plaintiff; 
that it had no knowledge of the facts, and 
received the premium without such knowl- 
edge, and tenders it to the plaintiff. 4. De- 
nies that the property destroyed was of the 
value claimed by the plaintiff. 5. That 
plaintiff, without the knowledge and con- 
sent of the defendant, made certain improve- 
ments which greatly increased the risk; and 
also changed the possession of said prem- 
ises. The plaintiff, by reply, denies, sub- 
stantially, the aUegations of the 2d, 3d, 4th 
and 5th defenses set up in the answer. 

If the jury find from the evidence in the 
case that the insurance company, defendant, 
placed in the hands of their regular agents, 
Winans and Theohold, their policies of insur- 
ance, duly signed by the president and sec- 
retary, and these agents employed Frank C. 
Robinson to procure for the company risks, 
and said Robinson procured this risk, and 
received from the plaintiff the premium, and 
paid it to the general agents, and received 
from them the policy of insurance, counter- 
signed it, and delivered the same to the 
plaintiffs, such policy, if there be no mis- 
representation or fraud in its proem'ement, 
is binding upon the company, though not 
countersigned by said agents. If a pai-ty 
was requested by the plaintiff to place the 
insm"ance, and he represented the property 
to be an oil warehouse only, when in ti'uth 
it was an oil refinery, and by this representa- 
tion the insurance company was induced to 
enter into the contract of insurance, the pol- 
icy would not be binding upon it. But if 
the property were properly represented and 
described, with aU the machinery connected 
with it, and the use to which it was placed, 
then it will be binding upon it, although the 
company may have been mistaken as to the 
extent of liability to fire to which such prop- 
erty might be subject. If the defendant in- 
surance company delivered to their agent 
the policy of insurance sued upon, duly 
signed by their president and secretary, and^ 
the premium upon said policy was received 
by said agents, who reported to said com- 
pany that such policy had been issued, and 
the company approved the same, and re- 
ceived and retained the premium upon said 
policy, such policy would be binding upon 
the company, although it had not been coun- 
tersigned by the agents. 

If the jury shall find for the plaintiff, your 
verdict wiU be for a pro rata part of the 
damage sustained by the loss by said fire. 
There being a total insurance upon the prop- 
erty of $3,433^, and the amount of the pol- 
icy of defendant being $1,166%, the liability 
of the defendant will be the proportion of 
the entire loss that the amount of defend- 
ant's policy bears to the total amoimt of 
the insurance upon the property. 

Verdict for plaintiff. 
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In re CAISIDEN ROLLESTG-IMILIi CO. 

[3 N. B. R. (1869) 590 (Quarto, 146).] ^ 

District Court, D. New Jersey. 

Involuntary Baskruptot— Parties to the Pro- 
ceedings — Discontinuance — Petition fob Sub- 
stitution — Rights of Creditors. 

1. If the petitioning creditor in a case of in- 
voluntary bankruptcy desires to discontinue pro- 
ceedings, and have his petition dismissed, he 
may do so before adjudication, without giving 
notice to other creditors of the alleged bankrupt. 

2. Until adjudication, the only parties to the 
proceedings are the petitioning creditors and the 
debtor. The other creditors must file a new pe- 
tition, or petition to be substituted under the 
last clause of the 42d section of the bankrupt 
act [14 Stat. 537]. 

[Cited in Ee Lacey, Case No. 7,965.] 

3. Any creditor wishing to be so substituted 
must appear on the day to which proceedings 
have been adjourned, and on that day petition 
to be substituted. 

4. "When on such adjourned day the petition- 
ing creditor does not "appear and proceed," and 
the understanding with the debtor is that such 
failure to appear shall be equivalent to a dis- 
missal, and no other creditor appears to be sub- 
stituted, the proceedings are at an end. 

[Distinguished in Ee Buchanan, Case No. 2,- 
073.J 

FIELD, District Judge. A petition in 
bankruptcy was filed by the First National 
Bank of Camden, against the Camden Eoll- 
ing-MiU Company, on the 29th day of De- 
cember, 1868. The rule to show cause was 
retm'nable on the 10th of January, 1869. On 
that day an answer was put in by the Cam- 
den EoHing-Mill Company, denying the acts 
of bankruptcy set forth in the petition, and 
^demanding a trial by jmy. The proceedings 
w'ere thereupon adjourned to the third Tues- 
day of April, that being the first term of the 
com't at which a jmy would be in* attend- 
ance. The proceedings were further ad- 
jom*ned "from time to time, for good cause 
shown." The last adjomnment was to the 
loth of June. On the 14th of June an 
agreement in writing was entered into be- 
tween the petitioneis and the rolling-mill 
company, by which the said company agreed 
to do cei'tain things in consideration that the 
petitioner would, within thirty days from the 
date of the said agreement, cause the pro- 
ceedings in bankruptcy to be discontinued or 
withdrawn without the payment of costs by 
either party to the other. No further pro- 
ceedings in the case were had by any party 
imtil the 19th day of October, when, on mo- 
tion of the attorney of the petitioner, it was 
ordered by the court that all further pro- 
ceedings be discontinued, and that the petition 
be dismissed without the payment of costs. 
On the 26th of October, on motion of Wil- 
liam Ii. Dayton, Esq., attorney for the 
Naugatuct Eailroad Company, alleging them- 
selves to be creditors of the Camden Eolling- 

^ [Reprinted by permission.] 
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Mill Company, a rule was granted to show 
cause why the said order of discontinuance 
should not be rescinded and set aside. This 
rule was made returnable on the 2d day of 
November, on which day coimsel were heard 
on behalf of the Naugatuek Eailroad Com- 
pany, and also of the petitioning creditor. 
The ground upon which the court was asked 
to make the rule absolute was, that the peti- 
tioning creditor could not have the proceed- 
ings discontinued without giving notice to 
the other creditors of the alleged banla-upt. 
After hearing the arguments of counsel, the 
court held that no such notice was neces- 
'sary; that there was nothing in the bank- 
rupt act to require it; that until the debtor 
was adjudged to be a bankrupt, the only- 
parties to the proceedings were the petition- 
ing creditor and the debtor; that the peti- 
tioning creditor had entire control of the 
proceedings, and could have them dismissed 
at his pleasure; and that the only right 
which any other creditor had was to file a 
new petition, or to ask to be substituted in 
place of the petitioning creditor tmder the 
last clause of the 42d section of the act. The 
rule was, therefore, dischirged. A motion 
was then made by Samuel H. Gray, Esq., in 
behalf of other creditors of the alleged bank- 
rupt, for a rule to show cause why the said 
order of discontinuance should not be va- 
cated and set aside as having been im- 
providentiy made, and that either party 
should have leave to take affidavits to be 
read on the argument of said rule. 

These atfidavits have been taken, and the 
case has been again argued with great abil- 
ity by counsel on both sides. The only 
grotmd, so far as I can see, upon which the 
court is now asked to set aside the order of 
dismissal is, that there was some sort of an 
understanding between the petitioning cred- 
itor and the debtor, that the proceedings: 
should not be discontinued without notice be- 
ing given to the debtor; and the argument 
is, that if such notice had been given, he 
could have apprised his other creditors of it, 
and they would then have had an opportu- 
nity of applying to the com-t to be substitut- 
ed in place of the petitioning creditor. And 
Mr. Middleton, the president and general 
agent of the Camden Eolling-MiU Company,, 
does state in his affidavit that there was an 
understanding between the coimsel of the pe- 
titioning creditor and himself, that the pro- 
ceedings should not be discontinued without 
first consulting him. But, in the first place, 
the existence of such an understanding is 
virtually irreconcilable with the admitted 
facts of the case; and in the nest place it is 
expressly contradicted by the testimony of 
Mr. Vorhees and Sir. Browning, counsel for 
tlie petitioner. By the agreement of the 14th 
of June, to which jUt. Middleton was a par- 
ty, it is expressly stipulated that the peti- 
tioning creditor is to have the proceedings 
discontinued within thirty days thereafter. 
There is no pretense that any notice to Mr- 
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Middleton of such discontinuance was neces- 
sary. Tlie next day, tlie lotli day of June, 
was tlie day of the last adjournment; and the 
-counsel for the*petitioning creditor supposed 
that by not appearing on that day the case 
would be in effect dismissed, and they so in- 
formed Mr. Middleton. It is true, that on 
the 19th day of October, a formal order of 
^discontinuance was entered. Mr. Vorhees, 
the attorney of the petitioning creditor, 
thought no such order was necessary. Mr. 
Browning, his associate counsel, thought it 
would be better that such an order should be 
made; and Mr. Vorhees testifies that on the 
ISth of October, the day before the order 
was made, Mr. Middleton came into his of- 
fice, and asked him if the banlc was going tot 
take any proceedings against them the next 
day, and that he told him thp bank woma 
■do nothing more against him except to dis- 
■continue the proceedings, and that he had 
been to Trenton on the Friday previous for 
that very purpose. The idea, then, of bad 
ilaith on the part of the petitioning creditor, 
or that proceedings were kept alive until 
they could place themselves in a more advan- 
tageous position, and were then discontinued 
without the knowledge of the debtor, and in 
-such a way as to prevent the other creditors 
from availing themselves of the provisions of 
the 42d section of the act, is wholly dis- 
proved. If any other creditor wished lo have 
himself substituted in place of the petition- 
ing ci'editor he ought to have appeared on 
the day of the last adjournment; and then, 
if the petitioning creditor did not "appear 
-and proceed," any other creditor "to the re- 
quired amount," might have presented his 
petition, and the court would have proceeded 
i;o adjudicate upon it, "without requiring a 
new service or publication of notice to the 
debtor." On that day the petitioning credit- 
or did not "appear and proceed," and the 
understanding with the debtor was, that this 
would be equivalent to a discontinuance. No 
•other creditor then appeared and presented 
Ills petition, and the consequence was, that 
there was an end to all further proceedings. 
I do not see that the case is altered at all 
Tiy the fact that on the 19th day of October, 
out of abundant caution, a formal order of 
dismissal was made and entered. Such or- 
der may or may not have been necessary, 
but It certainly cannot be said to have been 
improvidently made. If it was not necessa- 
ry, then the proceedings were discontinued 
by the failure of the petitioning creditor to 
■"appear and proceed" on the 15th of June, 
the day of the last adjournment. If it was 
necessary, the petitioning creditor was enti- 
tled to apply for it whenever he thought 
proper to do so, and he was not bound to 
give notice of the application to the other 
■creditors. As I have said before, they were 
no parties to the proceedings; and the only 
right they had was, in case the petitioning 
creditor did not appear and proceed on the 
day to which the last adjoui-nment was 
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made, to file their petition, and ask to be sub- 
stituted in place of the petitioning creditor. 
The rule to show cause is discharged. 



OAjME (COLLENDER v.). See Case No. 2,- 
999. 



Ca'-e Wo. 3,339. 

OAMELLOS v. REVEEEZ. 

[1 Cranch, C. C. 62.]^ 

Circuit Court, District of Columbia. Jan. 
Term, 1802. 

Discharge op Insolvent — Fraud. 

Upon proof of fraud, the court will refuse to 
permit the debtor to take the insolvent oath un- 
der the law of Virginia. 

THE COURT refused to permit the plain- 
tiff to take the insolvent oath, under the law 
of Virginia, on proof of his fraud in running 
away from the Havannah, and secreting 
property to the amount of $6,000. 



CAJIELLOS- (REVEREZ v.). See Case No. 
11,717. 

CAMERON (ALLER v.). See Case No. 243. 



Case Wo. S,340. 

CA:MER0N v. CANIEO et al. 

[9 N. B. R. (1874) 527.] = 

District Court, S. D. Ohio. 

JuKisnicTiox IS Baxkkcptcy. 

1. A filed a petition to have the firm of D. 
& Co. adjudged bankrupts, alleging, as an act 
of bankruptcy, that two notes executed by th^ 
firm at Cincinnati, Ohio, had remained unpaid 
for more than fourteen days. 

2. The members of the firm plead separately 
to the jurisdiction of the court, alleging that 
the domicil ai^d only place of business of the 
firm was in the district of Michigan, and that 
they had no location, domicil or place of business 
in the southern district of Ohio. It was proved 
that one of the partners resided in the southern 
district of Ohio. Held, that the only court hav- 
ing jurisdiction was the United Stales district 
court of jVIichigan. 

[Cited in Re Jewett, Case No. 7,306.] 

In baukruptey. W. M. Cameron filed his 
petition to have the firm of John Canieo & 
Co. adjudged banki'upts, on the ground that 
two notes, executed by the firm at Cincinnati, 
Ohio, had remained unpaid for more than 
foturteen days. The members of the firm 
plead sepai'ately to the jm-isdiction of the 
court, alleging that the domicil and only 
place of business of the firm was in the dis- 
trict of Michigan, near the mouth of Saginaw 
river, and that said firm had no location, 
domicil or place of business in the southern 
disti'ict of Ohio. That said firm was, and is, 

^ [Reported by Hon. "William Cranch, Chief 
Judge.] 
* [Reprinted by permission.] 
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composed of John Canieo, resident of Bay 
City, Michigan; Wm. H. Malone, a resident 
of Cincinnati, Ohio; Andrew F. Banm, of 
Pittsburgh, Pa.; John Heath, of Allegheny 
City, Pa. The evidence was heard fully 
proving the pleas, and that the business of 
the firm was the manufacture of lumber; 
that they owned large tracts of pine lands 
in Michigan, near Saginaw bay, and had in 
operation a large saw mill near the mouth of 
Saginaw river; that the firm was conducting 
its business as usual; that all of their paper 
had -been promptly paid except the. notes in 
the petition set forth. 

Mathews, Ramsey & Mathews, for peti- 
tioner. 

Geo. E. Pugh and Carter Gazlay, for re- 
spondents. 

SWING, District Judge. I cannot see up- 
on what gi-ound this court can claim jurisdic- 
tion in this cause. The evidence is clear that 
their place of business is in Michigan, and 
has been there exclusively for the past eight 
years; that they have had no place of busi- 
ness in the southern district -of Ohio; the 
members composing the firm reside in three 
different states, and the only court having 
jurisdiction of the case would be the district 
court of Michigan. Petition dismissed at 
cost of petitioner. 



Case No. 2,341, 

OAIMERON V. CHESAPEAKE & O. CANAL 
CO. 

[1 Hay w. & H. 158.] * 

Circuit Court, District of Columbia. Aug. 30, 
1843. 

CO.N'TRACTS^EXTRA WoRK. 

1. In an action for the value of extra work 
done on a contract the plaintiff will not be al- 
lowed to give evidence to prove that he was di- 
rected by the agents of the defendant to do 
more than the contract and its specifications 
called for. 

[2. "Where a construction contract specifies 
the kind and quality of work and labor, no re- 
covery can be had for superior work and ma- 
terials, unless such extra work was authorized 
or directed by the x)ther party to the contract.] 

At law. This was an action of debt in 
which the plaintiff [John Cameron] claimed 
the sum of ?1,500 for exti-a work on a cer- 
tain aqueduct No. 8, a part of the canal of 
said company. 

Brent & Brent, for plaintiff. 
Cox & Coxe, for defendants. 



The facts of the case are, that after the 
contract was signed by the plaintiff and by 

* [Reported by John A. Hayward, Esq., and 
Geo. 0. Hazleton, Esq.] I 



the agents of the defendants, and while the 
work was in progress, there were material 
alterations in the kind of work to be per- 
formed; the contract called for rubble work, 
while the agents of the company required the 
conti-actor or plaintiff to do the masom-y 
in scabble work, the latter requiring more 
time to do, and was therefore more expen- 
sive. The difference in the kind of work con- 
tracted for and the work fm-nished is thus 
described: Rubble work is stone brought 
from the quarry and dressed with the mason's 
hammer, and in that fashion put onto the 
wall; scabbled work is stone first prepared by 
stonecutters, dressed .on the face, joints and 
beds, having vertical joints. The beds in 
scabbled work are scabbled, and in rubble 
work they are natm-al beds. 

The plaintiff read in evidence the sealed 
contract between the plaintiff and the de- 
fendants and the specifications annexed; and 
to show the amoxmt of work done on the said 
aqueduct, read in evidence the various esti- 
mates from April, 1837, to the 9th of July, 
1839, and stated that the action was brought 
to recover as weU the balance admitted to 
be due on an estimate dated July 9th, 1840, 
as the various items credited to the plaintiff 
by endorsements on the back of the last esti- 
mate, show, as also the value of cei-tain al- 
leged extra work performed by the plaintiff, 
in scabbling all or a greater part of the stone 
put into the masonry of said aqueduct, and 
which said stone was required by the speci- 
fications to be of good rubble masonry, but 
which stone the plaintiff alleged was after- 
wards required to be scabbled by the orders 
of the defendants' superintendents of mason- 
ry on said aqueduct, Duncan Grant and Mr. 
Laim, and had from time to time credit- 
ed in whole or part to plaintiff in monthly 
estimates, scabbled or dressed rubble, at 31 
cents per superficial foot, as contradistinguish- 
ed from the item of rubble stone mentioned 
in said estimates at $1.25 per perch, as ap- 
pears in the said monthly estimates. And 
gave evidence tending to show that the work 
on said aqueduct was not performed or com- 
pleted by the plaintiff until after June the 9th, 

1839, but was executed so far as the plaintiff 
performed the same previous to May the 15th, 

1840, and that no work has been done on said 
aqueduct since the plaintiff left it And fur- 
ther gave evidence tending to show that the 
said work was conducted after Jime 1, 1839, 
by plaintiff, with the knowledge and consent 
of the defendants' engineers and officers, and 
was formally accepted by the president and 
directors of the said canal company as aU 
that was required of the plaintiff after July 
9th, 1840, and gave in evidence certain docu- 
ments tending to show that the duty of a 
superintendent of masonry on the canal was 
to judge and affirm the work done, and to 
cause it to be taken down at the expense of 
the contractor in case the work was not done 
according to the contract in his judgment, 
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and that he had no power to vary or make 
a new conti-aet, and that the superintendent 
of masonry was an officer of the canal com- 
pany, appointed by the engineer but paid by 
the commissioner, and in case of a differ- 
ence between the contractor and the superin- 
tendent, he would refer it to the engineer. 
And gave evidence tending to prove that the 
superintendents of masonry on plaintiff's 
aqueduct, during the time he was engaged in 
consti-ucting the same, were Duncan Grant 
and Mr. Laun. 

And the plaintiff thereupon offered evidence 
to prove that the superintendents of masonry 
on defendants' aquedupt during the time he 
was engaged in constracting the same were 
the said Laun and Grant, and offered evi- 
dence to prove that while engaged in said 
work, the plaintiff was ordered by said super- 
intendents to scabble all the stone required 
for said aqueduct, and accompanied said evi- 
dence with an effort to show an adoption by 
the defendant of said scabbled stone by the 
same being estimated as scabbled stone in 
several of the estimates, and by payirig 
through their commissioner the amount of 
such estimates as appears by the receipts 
endorsed on said estimates, to the plaintiff, 
and fm-ther accompanied said evidence with 
an offer to prove that the said aqueduct was 
greatly improved in durability and strength 
and in appearance by scabbling the said 
stone, over and above what he was required 
to scabble by his specifications; and that the 
officers of the defendant, saw and did not 
object to the scabbling of said stone, but the 
work was accepted after said scabbled stone 
was put into the masonry, and that no objec- 
tion was ever made by the defendants or any 
one in the defendants' behalf, to said stone 
being scabbled by the plaintiff while the said 
work was in progress. 

"Whereupon the counsel for the defendants 
objected to so much of the said evidence of- 
fered by the plaintiff as tended to show any 
directions supposed to have been given to the 
plaintiff by the said superintendent or super- 
intendents or either of them, to scabble all 
the stone required for the said aqueduct; 
which objection was sustained by the court 
Judge Morsell not concurring or sustaining 
the objection, being absent at the trial. 

The jm-y brought in a verdict for the plain- 
tiff. 

Defendants, through their attorneys, made 
the following motion for a new trial: 

1. Because the court erred in refusing to 
instruct the jury that the plaintiff was not 
entitled to recover in this form of action. 

2. Because the verdict was against law. 

3. Because the verdict was against the evi- 
dence. 

Motion overruled and judgment entered on 
the verdict. 
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Case No. 2,343. 

GAMFRANQUE v. BURNELL. 

[1 Wash. C. C. 340.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term,. 
1806. 

Contracts— Law of Place— Cosstrcction—En- 
fokcement. 

1. The laws which, in any manner, affect t 
contract, whether in its construction, in, the 
mode of discharging it, or which control the ob- 
ligation which the contract imposes; are essen- 
tially incorporated in the contract. 

[Cited in Ogden v. Saunders, 12 "Wheat. (25 
U. S.) 298.] 

2. A contract is governed by the law of the 
country where it is made, and may be enforced, 
in foreign countries, according to their own 
form of proceeding; but, in such a manner, as 
to give effect to the contract, according to the 
law which gave it validity. 

[See Courtois v. Carpentier, Case No. 3,28G; 
Nicolls T. Rodgers, Id. 10,260; Bainbridge 
V. Wilcocks, Id. 755.] 

3. A law of a foreign country, which protects 
the party to a contract from execution, will, in 
the courts of the United States, protect the same 
individual from arrest upon the same contract. 

[Cit-^d in Golden v. Prince, Case No. 5,500; 
"^''oodhull V. "Wagner, Id. 17,975.] 

At law. Duponceau obtained a rule on the 
plaintiff to show his cause of action, and 
why the defendant should not be permitted 
to appear on common bail. Moylan, for the 
plaintiff, produced a promise in writing from 
the defendant, to pay the money sued for; 
and a judgment obtained upon this writing, 
before the regular tribunal in St Domingo, 
where both plaintiff and defendant then 
lived. It was admitted, that they are both 
French subjects. In answer to this, Du- 
ponceau produced, and relied upon an arrets 
of the Fi-ench government passed in 1801, 
which suspends all process and proceedings, 
to enforce the payment of debts contracted 
before 1792, for slaves purchased by the peo- 
ple of this island, until a period which has 
not yet arrived; but it permits suits to be 
brought for the liquidation of such debts, 
where necessary; but execution is not to is- 
sue before the stipulated period. The debt 
in question came precisely within this arrets. 

It was contended, for the defendant, that 
this court ought to regard the law of the 
country of which the parties are subjects; 
and, of com-se, that upon two grounds, special 
bail should not be required. FU'st; because 
the instrument which is the evidence of the 
debt is not a bill of exchange; nor does 
the conti-aet appear to be between merchant 
and merchant, but a merchant and a planter; 
and, therefore, under the ordinance of Louis 
XIV., the debt does not bind the person; and, 
of com-se, bail is not demandable. 1 Bos. 

1 [Originally published from the MSS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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& P. 138; 3 Ves. 447; 4 Ves. 577; Clement 
V. Boyer, in the supreme com:t of this state; 
1 W. Bl. 258; 1 H. Bl. 665; 4 Term R. 184. 

Second; that the arrets, suspends all pro- 
ceedings in any shape, and of course special 
hail should not be demanded. To this it 
was answered, that the debt became due, 
and judgment was obtained long before the 
arrets was passed; and, therefore, ought not 
to be affected by this law: that the law 
only intended to prevent executions issuing; 
and, therefore, if this court thinks itself 
bound by that law, still the defendant can 
only complain when execution issues against 
him. 

But this regulation forms no part of the 
essence of the contract, and the lex loci con- 
tractxis is never regarded by foreign tri- 
bunals, as to the remedy used for enforcing 
a contract made abroad. The act of limita- 
tions barrhig a debt in one country, will not 
be regarded by a foreign court 4 Ld. 
Karnes, 567; 2 Vern. 540; [Hamilton v. 
Moore] 3 Dall. [3 U. S.] 373. If then for- 
eign acts of limitation are not to be regard- 
ed, acts which merely, suspend payment, 
ought not. As to the first point, it was ar- 
gued, that, from the nature of this contract, 
it would appear to be between merchant and 
merchant 

BY THE COURT. "We think that the 
defendant should be allowed to appear on 
common bail, for the following reasons: 
That those laws, which, in any manner, af- 
fect a contract, whether in its construction, 
in the mode of discharging it, or which con- 
ti-ol the obligation which the contract im- 
poses, are essentially incorporated with the 
contract itself. The contract is a law which 
the parties impose upon themselves; sub- 
ject, however, to the paramount law— the law 
of the country where it is made. Conti'acts 
thus made, and thus regulated, may be en- 
forced by foreign tribunals, according to 
their own modes of proceeding, and such 
tribunals aim only to give effect to the con- 
tracts according to the laws which gave them 
validity. We think that the arrets which has 
been read, had once a binding force upon 
the contract, and upon the parties to it, from 
which they ought not to be discharged by a 
foreign tribunal, professing only to. give ef- 
fect to a contract so regulated: that this 
arrets protected the defendant against any 
further process upon the judgment, by means 
of execution, as much so, as if the plaintiff 
had bound himself upon record, to stay the 
execution, to a period not yet arrived; and, 
therefore, it protects him from arrest, which 
may, in its consequences, subject him to in- 
conveniences, as great as if he were exposed 
to the full operation of an execution. Rule 
made absolute. 



Case K"o. 2,343. 

CASHLLOZ V. JOHNS. 

[1 Cranch, C. C. 38.]^ 

Circuit Court, District of Columbia. Oct 

Term, 1801. 

Premature Attachmest. 

An attachment, issued upon a return of non 
est, before the appearance day, will he quashed. 

Motion to quash an attachment The plain- 
tiff had taken out a capias, returnable to this 
term,— the return day of this term being the 
day after the rising of the court. The writ 
had been returned during the sitting of the 
coturt, non est, and the present attachment 
issued. 

THE QOURT ordered the attachment to be 
quashed, it having issued too soon. 



CAMERRER (TURRBLL v.). See Case No. 
14,266. 



CAIUILIiA, The (PHELPS v.). See Case No. 
11,073. 



Case K"o. 2,344. 

CAMMEYER et al. v. NEWTON et al. 

[4 Ban. & A. 159; = 16 O. G. 720.] 

Circuit Court, E. D. New York. March 19, 
1879. 

IPatents— Infringement— Reissue for Different 
Invention. 

1. Where, in a suit upon the original patent, 
the court fully examined the description of the 
invention and determined that no infringement 
had been committed, basing its decision upon 
what was contained in the specification, with- 
out in any way limiting the scope of the lan- 
guage there used by the language of the claims, 
and the patent was afterwards surrendered and 
reissued and another suit brought between the 
same parties for alleged infringement by the 
use of the same device which had been adjudged 
to be no infringement of the original patent: 
Seld, that if the reissued patent be for the 
same invention as that described in the origi- 
nal patent, the former decision is conclusive on 
the question of -infringement; while, if the re- 
issued patent be for a different invention from 
that described in the original, the reissue is 
void. 

2. The reissued patent No. 6,249, dated Janu- 
ary 26th, 1875, for improvement in apparatus 
for removing obstructions under water (the 
original patent having been dated July 28th, 
1868, No. 80,492), Md void. 

[In equity. BUI by William H. Cammeyer 
and others against John Newton and others 
for injunction, and damages for the alleged 
infringement of letters patent No. 80,492, re- 
issue No. 6,249.] 

B. E. Valentine, for complainants. 

A. W. Tenney, TJ. S. Atty., andH. E. Davies, 
Jr., for defendants. 

BENEDICT, District Judge. This action 
is for an injunction and damages, because of 

* [Reported by Hon, William Cranch, Chief 
Judge.] 

= [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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an alleged infringement by tlie defendants of 
a patent for an improvement in apparatus 
for removing obstructions under water, ■wbicli 
patent is reissue No. 6,249, dated January 
26tb, 1875, original patent No. 80,492, dated 
July 28tb, 1868. 

A similar action was brought by these 
same complainants against these defendants 
upon the original patent, to recover for the 
use by the defendants of the same apparatus 
which is here claimed to be an infringement, 
in which suit it was determined, first by the 
-circuit coui-t for the southern district of New 
York (Cammeyer v. Newton [Case No. 2,345]), 
and then, upon appeal, by the supreme court 
of the United States (Id. [94 U, S.] 225), that 
the use by the defendants, of the apparatus 
in question, did not constitute an infringe- 
ment of the original patent Tliat patent 
has been surrendered, and the present patent 
issued, under which it is supposed the com- 
plainants may i-ecover against the defend- 
ants. The contention is that the former ac- 
tion failed because the original patent did 
not claim certain parts of the invention de- 
scribed in the specification, which defect has 
been remedied by the reissue. But the opin- 
ions delivered in the former case, both at the 
■circuit, and by the supreme court, show 
plainly that the plaintifes' action was not re- 
jected because the claims of the original pat- 
ent failed to cover all of his invention. On 
the contrary, the description of the invention, 
as given in the specification of the original 
patent, was fuUy examined by the coui't, 
and the decision was based upon what was 
■contained in the specification, without in any 
way limiting the scope of the language there 
used by the language of the claims. The 
■character and scope of the invention describ- 
ed in the original patent is, therefore, to be 
ti-eated by this court as having been finally 
settled by the decision rendered in the former 
case. A dismissal of this action is, conse- 
quently, inevitable, for, if the reissued patent 
be for the same invention described in the 
original patent, the former decision that the 
defendant does not use the plaintiffs' inven- 
tion, made in a suit between the same parties, 
is conclusive of that question; whUe, on the 
other hand, if the reissued patent be for a dif- 
ferent invention from that described, the pat- 
■ent sued on is void. 

That the reissue is void I do not doubt By 
the decision in the former case it was deter- 
mined that the plaintiffs' invention consisted 
of a dam, inclosure, or brealcwater, suspend- 
ed, in the manner described, from a float. 
The language of the supreme court is: "The 
patentee * * * intends to be understood, 
that such a suspension of the dam, in the* 
manner and by the means shown, is a neces- 
sary element of the claim." And because 
the defendant did not use a suspended dam, 
he was held not to infringe. In the reissue, 
however, this essential element of the inven- 
tion will be foimd to have been omitted. The 
reissue describes a portable and adjustable 



dam, constructed in telescopic sections, but 
it is not a suspended dam. Such a dam 
•plainly differs from a suspended dam, and 
so the supreme court decided when it held 
that the defendants' dam did not infringe, 
because it was not a suspended dam. The 
dam described in the reissue being, then, dif- 
ferent in an essential feature from the dam 
described in the original patent the first 
claim of the reissue, being for the dam, is 
void. The same is true of all the other 
claims for combinations, in which one of the 
elements is a dam, such as is described in the 
reissue. 

This conclusion disposes of all the claims 
of the reissue, except the sixth and eleventh. 
The two last-mentioned claims are similar in 
character. The sixth claim is for a combina- 
tion, the elements of which are a floating 
deck supported above the water, and a sub- 
merged drill-frame arranged du'ectly undei* 
said deck or imder an opening through it, 
substantially as described. The eleventh 
claim is for a combination consisting of tbree 
elements: (1) A floating deck or flooring, 
supported above the water; (2) a drill-frame 
arranged in the lower portion of the stream 
to guide the di-ills in proximity to the rock 
to be drilled; and (3) a drill-frame placed 
above the said lower drill-frame, all being ai*- 
ranged in the same vertical plane, substan- 
tially as desa-ibed. 

In regard to any right of action against 
the defendant, based upon these two claims, 
it is not clear that this court can with pro- 
priety express its opinion, inasmuch as the 
language of the supreme court in the former 
case, when considering the manner in which 
the defendants operate their driUs, is broad 
enough to cover the combinations described 
in the sixth and eleventh claims of the re- 
issue, although such combinations were not 
made the subject of any claim in the original 
patent. But, if there be here any question 
open to be decided by this court no diffei-ent 
results can be reached. The description giv- 
en in the specification of the original patent 
shows drills operated in combination with a 
floating deck, and not otherwise. The de- 
fendant uses a single drill-frame having two 
guides, but constituting a single drill-frame, 
which drill-frame is not connected with or 
operated with reference to any floating deck. 
It cannot therefore, be held that the defend- 
ant uses either of the combinations which 
form the subject of the sixth and eleventh 
claims. Furthermore, not only did the orig- 
inal patent omit to claim the combinations 
which form the subject of the sixth and elev- 
enth claims of the reissue, but the language 
of the specification of the original patent wiU 
be searched in vain for language capable of 
suggesting the idea that the patentee intend- 
ed to claim, or supposed that he was the first 
inventor of, the combinations that form the 
subject of the sixth and eleventh claims of 
the reissue. The specification of the original 
speaks of di'ills and of a floating deck, and 
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of drills operated beneatli a floating deck, 
but it is nowhere suggested that the use of 
drills in a drill-frame beneath and in connec- 
tion -with a floating deck, in the manner de- 
scribed, was a new invention of the patentee, 
nor could it be gathered, from ans^ing in the 
original patent contained, that the patentee 
considered such a construction to be his own 
invention, or even contemplated the use of 
^he drills set in drill-frames, as described, m 
combination with a floating deck, to accom- 
plish any new or useful result. Such being 
the case, I know of no authority which will 
sustain a reissued patent, wherein, for the 
first time,' such combinations appear as dis- 
tinct inventions, adapted to produce a new 
and useful result not alluded to in the origi- 
nal patent 

These conclusions lead to a dismissal of the 
bill, and it is dismissed, with costs to be 
taxed. 

[NOTE. For another case involving patent 

g^o. 80,492). see note to Cammeyer v. Newton, 
ase No. 2,345. 



Case No. S,345. 

CAl^EMEYER et al. v. NEWTON et al. 

[12 Blatchf. 122;i 1 Ban. & A. 294; 5 O. 
G. 753.] 

Circuit Court, S. D. New York. June 10, 

1874.=' 

Patents — "Adjustable Water Dam"— Construo 
tiox — ixfijingejiext. 

1. The jspecification of the letters patent 
granted to William H. Cammeyer, as assignee 
of Samuel Lewis, as inventor, July 28th, 1868, 
for an "improved portable and adjustable still- 
water dam," describes a dam so constructed and 
arranged as to require to be suspended, at all 

rtimes when it is used as a dam, from the main 
deck of the boat above it. 

2. In the first claim of the patent, namely, "1. 
The construction and arrangement of a portable 
and adjustable dam in sliding or telescopic sec- 
tions, in the manner and for the purposes herein 
described," it is a necessary part of the manner 
of construction and arrangement of the dam in 
such sections, that it shall be suspended from 
the deck when in use, and such suspension is a 
necessary element of the claim. 

3. In the second claim of the patent, namely, 
"2. The combination of the self-anchors, 3, with 
the dam, in the manner and for the purp?)ses 
herein described," the feature of self-adjust- 
ment, in the self-anchors, that is, freedom to 
slide in their sockets, with the rise and fall of 
the bottom section, so as to rest always on the 
bottom, whatever the position of the bottom sec- 
tion relatively to the bottom, is inseparable from 
the feature of the suspension of the telescopic 
dam from the boat. 

4. The organization of the structure described 
in the patent proceeds on the principle that it 
is to be firmly attached to and suspended from 
a floating boat, and to be subject to all the 
movements of such boat, whether vertical, later- 
al, or uudulatory. It does not suggest the idea 
that, when once put in place on the bottom, it 

f [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

* [Affirmed in Cammeyer v. Newton, 94 TJ. 
S. 225.] 



is to remain there uninfluenced by the involun- 
tary movements of a boat, nor the idea that the 
self-adjusting features of the self-anchors can 
be dispensed with, and that such self-anchors 
may be replaced by legs capable of being set at 
desired lengths, but then necessarily to be de- 
prived of all capacity of self-adjustment. 

5. A structure consisting of an iron dome, to 
be sunk on the rock, to protect drills and 
divers from the velocity of the current, and 
which, although lowered and raised from a 
boat, is disconnected therefrom and uncontrolled 
thereby, when in position, and a series of drill- 
tubes rigidly affixed to and within the dome, in 
which tubes to work the drills, by dropping them 
by their own weight, and raising them by con- 
nection with the motive power on the boat, and 
having legs or spuds around the lower edge of 
the dome, which fall by gravity until they bear 
on the bottom in such manner as to insure the 
horizontality of such lower edge, and then are 
prevented from moving by self-acting cams 
which hold them permanently in place, , the 
dome and the drill-tubes being unaffected by 
any motion in the boat, and the attachments to 
the drills being by loose connections, and no 
part of the dome being self-adjusting to varying 
depths of water, is not an infringement of the 
first and second claims of said patent. 

6. The third claim of said patent, namely, 
"3. The combination of the boats, supports or 
floats with the dam, as above described, and 
the arrangement of anchors to hold such boats 
in position, in the manner and for the purposes 
described," is not infringed by a structure in 
which there are no anchors connected with the 
dam by chains which also connect the dam with 
the boat. 

7. The fourth claim of said patent, namely, 
"4. The combination of windlasses, chains and 
boats with the dam, as above described, so that, 
by the construction thereof, a series of drills 
may be operated within and enclosed by the 
dam, in the manner and for the purposes herein 
described," is not infringed by an apparatus in 
which there are no chains combined with the 
dam, and in which the drills are not operated in 
the manner described in said patent, namely, 
in reference to the movements of the boat. 

[See note at end of case.] 

[In equity. Bill by William H. Cam- 
meyer and Samuel Lewis against John New- 
ton and others for. the alleged infringement 
of letters patent No. 80,492.] 

George Gifford and Thomas P. How, for 
plaintiffs. 

Charles M. Keller and Henry E. Davies, 
Jr., for defendants. 



BLATCHFORD, District Judge. This suit 
is brought on letters patent granted July 
28th, 1868, to William H. Cammeyer, as as- 
signee of Samuel Lewis, as inventor, for an 
"improved portable and adjustable still- 
water dam." The specification states, that 
the invention is an "improvrd portable and 
adjustable dam for the purpose of producing 
still water in which to operate for the blast- 
ing and removal of obstructions in rivers and 
other water-courses." It says: "It is a fact 
well known to practical men, that the work 
of blasting rocks under water is attended by 
many and great difficulties. Wherever such 
obstructions exist in a channel, they produce 
a throttling or contraction of the water- 
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course, and a consequent, acceleration of the 
•cuiTent or tidal flow, that renders any oper- 
ation with a view to their removal next to 
impossible, except during two or three hours 
-of the twenty-four of each day. Taking, as 
an example, Hell Gate, between the city of 
New York and Long Island, it has been 
found impracticable, owing to the intensity 
of the current, to work unintermittingly with 
any apparatus or process yet devised. On 
account of the nature of the bottom, a coffer 
■dam was out of the question; the drilling by 
hand from the surface is equally imprac- 
ticable, owing to the depth of the water and 
the difficulty ah-eady named; while the sur- 
face blasting of Maiilefert was simply a 
criminal waste of explosives, which spent 
their force mainly upon the yielding water 
surrounding and overlying the blast or 
charge. Thus, in the absence of means to re- 
move these subaqueous obstructions, some of 
our most important water thoroughfares are 
either partially or entirely closed to the com- 
merce of the world, and vessels of light 
■draft and small consequence to trade are the 
only users of channels which, with but lit- 
tle addition to the work of nature, might be 
converted into highways for the most mag- 
nificent vessels and the most precious freights 
that float, at once increasing the induce- 
ments, by extending the lacilities, of com- 
mercial intercourse. In view of this most 
important desideratum, the present appli- 
cant has devised the apparatus herewith sub- 
mitted, the main object of which he would 
premise to be the enabling of workmen 
(when necessary) to continue their opera- 
tions dm'ing the entire day and night, with- 
out any reference to the strength or state of 
the tide, or the varying depth of the water, 
and, by using a number of drills simultane- 
ously, to increase the amount of execution 
almost indefinitely. These results can be ac- 
complished, it is believed, by the mechanism 
accompanying these presents, and iUustrated 
in the drawings attached." The difficulty of 
blasting rocks, under water, in a channel 
way such as Hell Gate, and the importance 
of devising an apparatus for doing the work, 
not only with facility, but continuously, are 
not overstated, in this language. To achieve 
success in such an undertaking was an object 
worthy of the efEorts of any inventor or 
engineer. But, it is evident, from the lan- 
guage of the specification, that Lewis had not, 
before taking out his patent, put to any prac- 
tical test or use the apparatus he describes. 
He says, that he believes his mechanism wiU 
accomplish the results desired. The descrip- 
tion given, in the specification, of the ap- 
paratus of Lewis, is substantially this: Two 
hoats are prepared, (double-enders, as shown,) 
on one or each of which is an engine of req- 
uisite pow^er, with propeller and machinery 
complete for moving the boat, raising the 
anchors, varying the depth of the dam, and 
operating the drills. These boats, or hulls, 
are connected by a substantial deck. This 



deck has an opening in its centre, equal to 
the horizontal area of the dam, for the pur- 
poses of access and light to the diver, &c. 
From this deck is suspended the telescopic 
or sectional portion of the apparatus, with 
its chains and attachments all previously ad- 
justed and ready to be drawn through their 
respective openings in the deck. The man- 
ner of constructing the telescopic portion is, 
to prepare a series of plates, of galvanized 
iron or any other proper material, of suitable 
thickness, and bend and fasten them into the 
form shown in the drawings, (which is that 
of an acute angled parallelogram, of greater 
length than width, there being a Series of 
such parallelogi'ams sliding vertically one 
within another,) so as to offer the least 
resistance to the tide or current, thereby 
easing the work of the anchors and con- 
tributing to the control of the apparatus 
generally. Each division of the dam is 
bent inwards at its upper edge, and, at 
its lower edge, has a strip fastened, so as 
to prevent the sections from separating. 
Each section is likewise provided with 
four eyes or eyebolts, one at each side 
and one at each end, which serve as 
guides to the several sections while opening, 
the eyebolts on the bottom section being at- 
tached permanently to the. chains through 
which the dam is operated. The bottom sec- 
tion is provided with four framed wheels or 
eyebolts for the side anchor chains to pass 
through. These side anchor chains are to 
be operated by windlasses, and extend from 
the boats above through the eyebolts on the 
bottom section, and then outward to the 
side anchors. There are also chains directly 
from the boats to the side anchors, and 
chains from the ends of the boats directly to 
end anchors. The dam is to be operated by 
windlasses. The drills work in tubes, the 
lower ends of the tubes being fastened into 
braces attached to the bottom section of the 
dam. The upper ends of the driU tubes play 
freely in a guide plate attached permanently 
to the boats, so as to enable them to slide up 
and down and adapt themselves to the depth 
of the dam. It is stated, however, that a full 
length tube is not deemed essential, as a sec- 
tion of sufficient height above the braces on 
the bottom section of the dam, to prevent the 
drill from being entirely withdrawn therefrom 
during a stroke, is, for som.^ reasons, to be 
preferred; and that, if the stroke of the drill 
be twelve inches, a length of tube of fifteen 
inches, set with a rocking joint in the lower 
brace, would be all that is essential to guide 
the drill. The bottom section of the dam has 
attached to it, on the outside, sockets, in 
which move and play freely, in a vertical 
direction, by the force of gravity, what are 
called "self-anchors," 3 being bars of iron, 
shown to be of a length nearly equal to the 
height of the two lower sections of the dam, 
w^hich, by virtue of their length and free 
play, adapt themselves to the irregularities 
of the bottom, and take a rigid and steady 
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bold. They arc to be connected with the 

deck, so as to be taken out of the way, when 
desirable. The telescopic apparatus is sus- 
pended from the deck by four links and bolts, 
and the several chains are drawn through 
their respective openings and attached totheii* 
proper windlasses. The Doats, dam, and aU 
appm'tenances being complete, with the slid- 
ing sections closed, the machine is taken to 
the spot on which it is intended to begin 
work, the anchors are put out, and the dam 
is lowered. The various self-anchors find 
bearings, at various lengths, below the bot- 
tom edge of the bottom section, according to 
the inequalities of the rock. It is stated, 
that they will render any movement of the 
dam "very improbable, especially when as- 
sisted by the co-operative hold of the out- 
side anchors," that is, the side anchors, chains 
from which run through the eyebolts on the 
bottom section of the dam, to the deck of 
the boats. The claims, four in number, are 
in these words: "1. The construction and ar- 
rangement of a portable and adjustable dam, 
in sliding or telescopic sections, in the man- 
ner and for the purposes herein described; 2. 
The combination of the self-anchors, 3, with 
the dam, in the manner and for the purposes 
herein described; 3. The combination of the 
boats, supports or floats with the dam, as 
above described, and the arrangement of 
anchors to hold such boats in position, in the 
manner and for the purposes described; 4. 
The combination and arrangement of wind- 
lasses, chains and boats with the dam, as 
above described, so that, by the construc- 
tion thereof, a series of drills may be oper- 
ated within, and enclosed by, the dam, m 
the maimer and for the purposes herein de- 
scribed." 

It is very clear, that the construction and 
arrangement of the dam in the manner de- 
scribed in the specification requires that it 
shall be suspended from the main deck at all 
times when it is in use as a dam. The speci- 
fication states, that figure 3 of the drawings 
shows "the manner of suspending the dam 
from the main deck." Again, the specifica- 
tion says, that, from the deck "is suspended 
the telescopic or sectional portion of the ap- 
paratus," and that "the telescopic apparatus, 
thus prepared, is then suspended from the 

■ deck." "When, therefore, the first claim of 
the patent claims "the construction and ar- 
rangement of a portable and adjustable dam 
in sliding or telescopic sections, in the man- 
ner and for the purposes herein desci-ibed," 
it is a necessaiy part of the manner of con- 
struction and arrangement of the dam in 
such sections, that it shall be suspended 
from the deck when in use, and such suspen- 
sion is a necessary element of the claim. 
The sections are not only free to slide on one 

' another, but, when Ihe dam is in use, the sec- 
tions are tc» adjust themselves ■ to varying 
depths of water, such as are caused by the 
rise and fall of the tide, whereby the dis- 
tance of the point of suspension of the dam 
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from the bottom is varied. This requires 
that the top section shall be, at all times, 
connected with the boat by links and bolts, 
as stated in the specification, or by means 
equivalent, and that the bottom section shall 
be connected, or "attached permanently," as 
stated, by chains, or by means equivalent, 
with a hoisting apparatus on the boat. If 
the top section is not connected with the 
boat, the letting down of the bottom section 
will cause all the other sections to go down 
with it, and they will not be opened out tel- 
escopically. If the top section is connected 
with the boat, and the bottom section is not 
connected with a hoisting apparatus on the 
boat, the dam cannot be lifted, and the bot- 
tom section will always rest on the bottom, 
or, in water deep enough, the sections will all 
of them remain extended to their full length. 
No dam constructed and arranged in sliding 
or telescopic sections can be constructed and 
arranged in the manner described in the pat- 
ent, so as to be within the first claim thereof, 
unless the sections are free, at all times, 
when- the dam is in operation, to slide on 
each other, and unless the top section is at- 
tached to and suspended from the boat, and 
the bottom section is connected with a hoist- 
ing apparatus on the boat. 

The second claim of the patent is a claim 
for "the combination of the self-anchors, 3, 
with the dam, in the manner and for the pur- 
poses herein described." As the dam, in its 
telescopic sections, was to be self-adjusting 
to tidal and other variations of depth, so the 
self-anchors must be free to slide in their 
sockets with the rise and fall of the bottom 
section, so as to rest always on the bottom, 
whatever the position of the bottom section 
relatively to the bottom. Unless the bottom 
section should be free to slide on the self- 
anchors, then, when, by reason of the depth 
of the water, the sections should be extended 
to their full length, a raising of the bottom 
section, by an increase in the depth of the 
water, would raise the lower ends of the self- 
anchors from the bottom, and not only would 
they not be self-anchors, but the losing of 
their hold on the bottom would very prob- 
ably subject the dam to such movement as to 
clog or stop the working of the drills. The 
suspension of the dam from the boat intro- 
duced a difficulty which the self-acting or self- 
adjus'ting feature of the self-anchors, by their 
being thus free at all times from attachment 
to their sockets, was designed to overcome. 
This feature of self-adjustment in the self- 
anchors was necessary to maintain the con- 
nection of the dam with the bottom at all 
times, and the necessity for such feature 
grew- out of the fact that the dam was sus- 
pended from the boat, and the connection of 
the dam with the bottom was liable to be 
severed by the receding of the boat from the 
bottom as the tide should rise beyond a 
depth equal to the extreme extent of the sec- 
tions. Therefore, the featiure of self-adjust- 
ment in the self-anchors is inseparable from 
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the feature of the suspension, of the tele- 
scopic dam from the boat The term "self- 
anchors," in the specification, and in the sec- 
ond claim, means, anchors capahle of self- 
adjustment by having at all times free play, 
because not attached to their so diets, and so 
not moving with the movement of the bot- 
tom section to which the sockets are attach- 
ed; and the term "the dam," in the second 
claim, means a dam suspended from the 
boat, with the resulting consequences, in its 
movement, in operation, before stated. A 
combination, to be within the second claim, 
must be a combination of such self-anchors 
with such a dam, and the combination must 
be made in the manner described, that is, so 
as to allow of such self-adjustment in the 
self-anchors. 

The organization of the plaintiffs' structure 
proceeds on the principle that it is to be firm- 
ly attached to and suspended from a floating 
boat, and to be subject to all the movements of 
such boat, whether vertical, lateral, or tmdula- 
tory. It does not suggest the idea that the 
structure is not to be fastened to a boat, and 
is not to be suspended from a boat, and is not 
to be suboervient to the involuntary move- 
ments of a boat, but is, when once put in 
place on the bottom, to remain there uninflu- 
enced by the involuntary movements of a 
boat. It does not suggest the idea that the 
self-adjusting feature of the self-anchors can 
be dispensed with, and that such self-anchors 
may be replaced by legs capable of being set 
at desired lengths, but then necessarily to be 
deprived of all capacity of self-adjustment. 

With this view of the plaintiffs' structure, 
we are prepared to consider what is alleged 
against the defendants. The principal de- 
fendant, General Newton, is an oflacer of the 
engineers 'n the army of the United States, 
who has, for several years past, been in 
charge of the operations for removing ob- 
sti-uctions to navigation caused by rocks un- 
der water in the harbor of New York and in 
Hell Gate and its approaches. The other de- 
fendants have been subordinate to him, he 
and they being employed and paid by the 
government of the United States to do what 
they have done in respect to the matters al- 
leged against them. Under the direction of 
General Newton, an apparatus has been used 
in drilling and blasting subaqueous rocks in 
the harbor of New York and in Hell Gate. 
The bill not only contains the usual aver- 
ments that the use of this apparatus is an in- 
fringement of the plaintiffs' patent, and that 
General Newton caused such apparatus to be 
constructed and used, but also avers, that, in 
planning such appai-atus, and in preparing to 
construct it, General Newton caused draw- 
ings to be made, without the knowledge or 
consent of the plaintiffs, from a model of the 
invention of Lewis, belonging to the plain- 
tiffs, and that he, in like manner, and in ini- 
tiating said infringement, caused another 
model to be constructed from the said model, 
embodying its principal featm-es of construe- ; 



tion, as set forth in the plaintiffs' patent, and 
that he obtained from the United States pat- 
ent oflace, and in like manner used, a copy of 
the specification and drawings of said patent. 
The answer of General Newton denies 
the infringement alleged, and avers that, 
during the year 1S69, he invented an appa- 
ratus for use as a caisson, coffer-dam and 
diving beU, in excavating and taking out 
rock in the harbor of New York; that it was 
constructed by, and at the expense of, the 
United States, and has since been used ex- 
clusively by the United States, in the prose- 
cution of the work undertaken by the United 
States, of improving the hartjor of New York; 
that General Newton, being an officer of the 
United States, and a lieutenant colonel of 
engineers In the army of the United States, 
has been heretofore assigned to the duty of 
directing the said improvement of the harbor 
of New York, and, in pursuance of his afore- 
said duty, and acting for the United States, 
has used the said apparatus; that the other 
defendants, during all the time they, or 
either of them, have had any connection with 
the use of the said apparatus, have been em- 
ployed and paid by the United States, and 
have acted in connection thei-ewith solely as 
employees and agents of the United States; 
that neither he nor any of the defendants 
have derived any profit or emolument from 
the construction or use of said apparatus; 
that, in the year 1S67, in Boston harbor, Mas- 
sachusetts, one George W. Townsend put in 
operation a method of drilling and blasting 
rock under water in a rapid tide-way, using 
therefor a drilling platform supported by an- 
chors and adjustable legs, combined with a 
boat and a system of windlasses, anchors 
and chains, together with suitable machinery 
by means of which a system of drills might 
be operated, substantially like the apparatus 
claimed by the plaintiffs; that the apparatus 
and dam alleged to have been invented by 
Lewis was not in fact the invention of Lew- 
is, but the same had been invented and de- 
scribed by the defendant Newton prior to 
its invention by Lewis; that such invention 
and a description thereof were printed and 
published in a letter fi'om the secretary of 
war of the United States to the house of rep- 
resentatives in the congress of the United 
States, dated Washington, February 11th, 
1867, containing a report made by the de- 
fendant Newton, which gave a full and com- 
plete description of said machine so invented 
by the defendant Newton, together with the 
mode of constructing and using the same, 
which said letter and report were, on the 
14th of February, 1S67, ordered by said house 
of representatives to be printed, and were 
printed and published at Washington, and 
are known as "Executive Document No. 90, 
House of Representatives, 2d Session, 39th 
Congress;" that the said apparatus alleged 
to have been invented by Lewis was in fact 
invented by the defendant Newton; and that 
Lewis unjustly and surreptitiously obtained a 
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patent for the said apparatus which was in 
fact invented by said Newton, who was 
using reasonable diligence in adapting and 
perfecting the same. 

The report of General Newton, thus re- 
ferred to, is dated January 21st, 1867. It 
contains plans and estimates for operations 
to improve Hell Gate for purposes of naviga- 
tion. After describing the results attained by 
blasting, by placing charges of powder in po- 
sition on the rocks, without the use of diving 
beUs or submarine armor, and exploding 
such charges, the report of General Newton 
proposes to prepare the surface of the rocks 
for ulterior operations, by blowing off the 
sharp points and projections by charges 
placed in position by divers, until the rock 
is reduced to a more uniform surface, then 
to blast the rock by introducing charges into 
drill holes made for the purpose, and to re- 
move the debris by divers. The report then 
proceeds: "The current, which has a maxi- 
mum velocity of 8.50 miles, limits the time 
of working under water to a little over two 
hom"s per day, during and about the time of 
slack water, and hence the time and expense, 
unless some means of shielding the divers 
and operators from the force of the cm-rent 
can be devised, would prove a serious objec- 
tion. Even if the persons using the drill 
were protected from the current, the delay 
incident to this mode of operations," that is, 
drilling by divers, under water, "would be 
considerable; but if the drilling were con- 
ducted from the sm-face of a platform above 
the water, the same results would be reached 
as on dry land. A platform of suitable size, 
with vertical sliding supports, capable of be- 
ing raised or lowered through a considerable 
height, is prepared and floated to its posi- 
tion, supported on the decks of two scows 
or other floats, one on each side. Arrived at 
the place, the floats are moored, the vertical 
supports of the platform let down to the 
bottom, securely fastened to the platform, 
and braced to each other, if necessary. This 
operation being done at the top of the tide, 
the scows are floated away when the water 
falls. The supports to the platform may 
be placed within ten feet of each other, and 
the weight of the platform, to insure steadi- 
ness and stability, fixed at any desirable 
standard. The supports may be lashed above 
and below the platform to other uprights 
placed for that purpose, and may be wedged 
also, to prevent working. To avoid the^ in- 
terference of the cuiTents with the drills, 
these may be made to work in hollow iron 
cylinders, reaching from the platform to the 
rock. A steam engine, or machine worked 
by hand, can then be applied to the drills, 
and the work pushed regardless of the cur- 
rents. To remove the rock blasted, it will 
likewise be necessary to protect the persons 
of the divers from the force of the currents, 
and it is proposed to do this in the following 
or similar mode. Two cylindrical floats, of 
sufficient buoyancy, made of boilei* Ii-on, are 
4FED.CAS. — 72 



placed say thirty feet from centre to centre. 
Towards their extremities they are inclined 
toward each other, until they meet, forming 
one float, say one hundred and sixty feet 
long and forty wide. Curtains of iron, ex- 
tending along the whole outer line of the 
floats, are permanently fastened, at their up- 
per lines, to these floats, the lower end of 
the curtain being attached by falls to davits 
or small derricks upon the floats, so as to 
be lowered or raised at will. These curtains 
are separated into lengths of about twenty 
feet, that each may be managed independ- 
ently of the other. The curtains should be 
flexible, and may be made of plates of iron^ 
say one foot wide and twenty long, connect- 
ed with those in contact by hinge joints. 
The float being placed in position and moor- 
ed securely, the cm-tains, by sections, are let 
down to the bottom, their extra depth al- 
lowing an extent of several plates to rest up- 
on the rock. An interior space of one hun- 
dred and sixty feet by forty on the bottom 
is thus protected, where the divers can fill 
the buckets, which are afterwards raised and 
emptied into scows, with valve bottoms, ly- 
ing alongside. The debris is then towed 
away and deposited where desirable. There 
is nothing in these expedients which sug- 
gests practical difficulties which skill couia 
not surmount, and confidence is felt that 
these or similar contrivances can be relied 
upon to solve this problem. Before work is 
really undertaken, trials should be made and 
prosecuted until a good resiflt is obtained. 
There is no doubt felt that the obstacle In 
the way, viz., the force of the current, can 
be neutralized, and it remains only to de- 
cide whether the object is worth the money 
it will cost, a question which it is the privi- 
lege of others to determine. * * * ^ny 
reasonable hope of effecting this improve- 
ment depends upon the rejection of misty 
and fancififl schemes, which cannot be 
brought within the rules of ordinary calcula- 
tion. This report has attempted one method 
of solution, and it is hoped many better may 
be found. * * * There is no doubt that a 
serious and well considered attempt to push 
the work, will be the means of stimulating 
mechanical inventions suited to this end, 
which, with the experience gained from day 
to day, will not only expedite progress, but 
also materially diminish the cost, especially 
in the large item of removing the rock." 

In February, 1868, General Newton was 
asked by the war department to revise his 
formei- estimate, with a view to reducing it, 
if possible, and he was inquired of, whether 
a much smaller sum than the amount asked 
for the first year's operations, $900,000, "a 
large part of which was to be expended in 
costly machinery, such as current breakers, 
&c.," could not be usefully applied the first 
year in removing, by less expensive means, 
in whole or in part, the most dangerous 
of the rocks. In reply, General Newton, on 
the nth of February, 1868, said, referring 
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to his report of January, 1867: "The system 
adopted after mucli care, and the reasons 
therefor, have been very fully given in my 
report. The particular machines described 
by me were not relied upon as the sole, or 
even the best, means of effecting the object 
desired, as my report -will show, but their 
design was to demonsti-ate that no insuper- 
able diflSculty intervened to prevent a prac- 
tical consummation of the work, and to 
furnish data for its estimate. One thing be- 
came certain, that the boring should be con- 
ducted from a platform above water, but 
whether such platform should be supported 
upon tripods, or arranged as designed in the 
report, was a matter of small moment. It is 
quite likely that both systems can be ad- 
vantageously employed in the same work, 
under different circumstances. * * * -^^ is 
likely that the 'current breakers' may be 
dispensed with, as I have been considering 
other means of removing the rock from the 
bottom, after blasting." 

The ideas thus developed by General New- 
ton are very distinct. The drilling is to be 
conducted from the surface of a platform 
above the water, and such platform is not 
to be a floating platform, but is to be one 
rigidly connected with the rock to be drilled, 
and supported by such rock. It is to be 
substantially a platform drilling on diy land, 
with water instead of air interposed between 
the platform and the rock drilled, the plat- 
form being rigidly sustained by supports 
from the rock which is being drilled. Drill 
tubes are to extend from the platform to 
the rock. To pro1;ect divers while removing 
the blasted rock, a space is to be enclosed 
by a dam or current breaker, which is to be 
made by letting down curtains of iron from 
a float, the curtains being permanently fas- 
tened above to the float, and being raised 
and lowered by attachments to their lower 
extremity, they being made of plates in sec- 
tions one above another, flexible by being 
hinged to each other by joints. There is no 
suggestion of fastening drill tubes to the 
cm-tains, or subjecting the operation of drill- 
ing to the caprice of a floating structure. 

Lewis testifies, that, having read General 
Newton's reports from time to time, partic- 
ularly the one of 1867, setting forth the diffi- 
culties of accomplishing anything in subma- 
rine drilling in strong currents, he turned 
his attention to inventing a machine for that 
pm-pose. The patent sued on was taken out 
July 2Sth, 1868. It discards the idea of a 
rigid platform, supported from the rock, to 
hold the drill tubes, but adopts the idea of 
a dam in sections, suspended permanently 
from a float, and attaches the drill tubes to 
the dam. It is in direct antagonism to the 
ideas developed by General Newton. He pro- 
posed to work from the rock, in drilling, so 
as to work as on dry land. Lewis proposed to 
work from a float, in drilling. Newton pro- 
posed to use a dam merely to protect divers 
in removing blasted pieces of rock, and, for 



this purpose, a dam in flexible sections, deep 
enough to lie on the bottom, could well be 
suspended permanently from a float Lewis 
proposed to suspend a sectional dam from 
a float, and affix the drill tubes to tlie dam, 
and subject the drilling to the contingencies 
of the movements of the float. 

Lewis testifies, that, in the latter part of 
July, or the first part of August, 1868, he 
explained his invention to General Newton, 
and showed him photographs of the four 
drawings which now form part of the pat- 
ent, showing a plan of the telescopic dam, 
and also showed him a model of the dam and 
the adjustable anchors. General Newton tes- 
tifies tliat he never gave any directions to any 
person to make drawings or sketches from 
Lewis' model, and that no person, to his 
knowledge or for his use, made any copies 
from any model or drawing of any invention 
of Lewis'. 

In August, 1S6S, General Newton, in his 
official capacity, published an advertisement 
inviting proposals to be made for removing 
the Frying Pan and Pot Kock, in Hell Gate, 
with bids stating separately the sum asked 
for the removal of each, and stating that 
the contract would not necessarily be as- 
signed to the lowest, or to any, bidder, 
and that the time which the bidder proposed 
to consume in performing the work, as well 
as the character of his proposed mode of 
operations, as to practicability, would like- 
wise be considered, in assigning the con- 
tract. In response to this advertisement, 
the plaintiffs, in conjunction with another 
person, put in, in September, 1868, a pro- 
posal to remove each of the rocks named, 
for a specified sum, beginning the worlc 
April 1st, 1869, and finishing it in seven 
months, if their bid should be accepted on 
or before November 1st, 186S, but they did 
not set forth the character of their proposed 
mode of operations. 

On the 5th of January, 1869, Lewis obtain- 
ed a patent for an "improved subaqueous 
drilling machine." The specification of this 
patent says: "This invention consists in an 
apparatus designed to simpli:fy the operation 
of drilling rock under water, as desciibed in 
my present patent, whereby the 'telescopic 
stiU-water dam' is dispensed with. * * * 
I have already received letters patent of the 
United States for a 'portable and adjustable 
StiU-water dam,' issued on the 28th day of 
July, 1868, and, having continued my ex- 
periments upon subaqueous drilling and 
blasting apparatus, have come to the conclu- 
sion that, for some situations, at least, an 
apparatus far less costly than the subject of 
said patent can be constructed, without det- 
riment to the efficiency of the mechanism. 
For instance, the telescopic dam described in 
said patent was designed mainly for the 
convenience of the diver, enabling him to 
descend and insert the charges, in aU states 
of the tide. But, considering that not only 
a row of drills may be substituted for one. 
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but that a number of rows of drills may be 
used instead of a single row, tlie present 
applicant has concluded tliat the multiplied 
rows more than compensated for the absence 
•of the telescopic dam, since, in the place of 
going down at any state of the tide, to insert 
one row of charges, the diver can descend 
at slack water, and insert a largely increased 
number, and all without the costly and com- 
paratively difficult to operate dam described 
in the patent aforesaid, the tubes in the 
devices herewith submitted serving the pur- 
pose of the dam, so far as the protection 
of the drills fi-om the force of the current 
is concerned, the object of the whole appa- 
ratus, as now presented, being the perform- 
ance of the work contemplated, by greatly 
simplified means, as compared with the 
mechanism patented as aforesaid," The 
general character of the apparatus in the 
patent of 1869 is a raft or boat, from which 
spuds or vertical anchors are allowed to 
5lide downward imtil they touch the bottom. 
The raft or boat is then, by mechanism, 
raised above the water on the spuds, and 
secured. Drill tubes are then let down tmtil- 
they rest on the roclc. In each tube is a 
di-ill, which is allowed to sink to the same 
depth, 

I^wis testifies, that the last interview he 
had with General Newton respecting the use 
of his invention, was in the summer of iS69, 
and that at that time he showed to General 
Newton a model of an apparatus with the 
■dam left off, and embodying what is shown 
in Lewis' patent of 1S69, and asked General 
Newton to adopt it 

Contracts had been made for the removal 
of some of the channel rocks, and, on the 
0th of June, 1869, General Newton made a 
report to the war department, in which he 
said: "I propose, in view of ultimate want 
of success on the part of the contractor and 
others in the removal of the channel rocks 
—a contingency which at least is possible— 
to construct a boat and machine for the 
government, the boat to be about 120 feet 
^ long and 50 feet beam, in the shape of a 
scow, with a deck two to two and one-half 
feet thick, projecting four feet beyond the 
hull, and furnished on the edge with iron 
plating, say two inches thick. This con- 
struction, to stand the shock of collisions, 
and a well of about 30 feet wide by 40 feet 
long in the boat, through which to raise and 
lower the caisson from and to thfe bottom, 
constitute the features of the boat. The 
caisson to be constructed thus." Then fol- 
lows a drawing of the caisson, which is 
represented as dome-shaped, with a conical 
funnel rising from its top. The report pro- 
ceeds: "A caisson of the shape of a frustum 
of a cone, to oppose the same resistance to 
overthrow, would require to have a base of 
greater diameter in proportion to Height— 
the above construction being designed so 
that the ultimate pressure of the water run- 
ning with great velocity, which is normal 
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to the sittface, and falling within the area 
of the base, will not actually tend to over- 
throw the machine. The drilling machines 
are separate from the caisson, and may be 
changed at will. Of com'se, I do not pre- 
tend to say there is not much yet to be 
learned, but this will never be done \mless 
I set to work." 

On the 19th of July, 1869, General Newton 
filed, in the patent office, a caveat, sworn to 
by him on the 14th of Jifly, 1869, for what 
he called therein "improvements in the mode 
of constructing a caisson, coffer-dam and 
diving bell, for the pm-pose of conducting 
operations in waters with rapid currents." 
It says: "The invention consists in making 
a caisson, coffer-dam or diving bell of the 
forms exhibited in figs. 1, 2, 3 and 4 of di*aw 
ing sent herewith, or of other forms readily 
suggested. The exterior sm-face may be 
generated by the revolution of a straight 
or curved line, or a combination of the two, 
about one or more axes. The point specially 
claimed is, so to form the sm-face of the 
machine, that the pressure of the current 
of moving water upon it, being necessarily 
normal to the surface, shall so faU within 
the base, as to hold the machine to the bot- 
tom, unaided, or only partially aided, by 
the weight thereof. The machine can be 
used to create still water within the space 
inclosed, in which divers may with facility 
work, or may be used as a diving beU, or, 
finally, by closing the space between the 
bottom of the machine and the bed of the 
river or sheet of water, and pumping out, 
may be used as a coffer-dam. When the 
bed is hard and uneven, movable legs, placed 
near the bottom of the machine, are let go 
by the run, and are kept to their bearings 
by self-acting cams. The use of the cams 
is not, however, claimed. When necessary, 
or when the depth of water may require 
additional height to the machine, connection 
may be made with the sm-face of tlie water 
by a funnel or pipe, through which to as- 
cend or descend, or convey materials; and 
this funnel may be fixed to the machine or 
detached therefi*om, and capable of being 
moved in or out of place. The short cm-b- 
ing represented on the top of the variously 
formed machines is necessary to prevent the 
cm-rent shooting 'nto the inside and creating 
disturbance there." 

General Newton, with the authority of the 
war department, proceeded to consti-uct an 
apparatus embodying the arrangements set 
forth in said caveat and in said reports, 
namely, an iron dome to be sunk on the rock 
to protect the driUs and the divers from the 
velocity of the cm-rent, and, although 
lowered and raised from a boat, yet dis- 
connected therefrom and unconti-olled there- 
by, when in position, and a series of drill 
tubes afiSxed to and within the dome, in 
which tubes to work the drills by dropping 
them by their own weight and raising them 
by connection with motive power on the 
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boat. The apparatus ^as first put to ex- 
perimental use in November, 1870, and "was 
found to -work successfully, and has since 
been in constant use, effectually accomplish- 
ing its object. It is this apparatus, the use 
of which is alleged to infringe the plaintiff's 
patent. 

In General Newton's apparatus the dome 
is let down through the well-hole in the boat. 
If the bottom is uneven, legs or spuds around 
the lower edge of the dome fall by gravity 
until they bear on the boitom in such man- 
ner as to insure the horizontality of such 
lower edge, and then are prevented from 
moving by self-acting cams which hold them 
permanently in place. The dome is then 
detached from the lowering apparatus, and 
becomes a sti-uctmre erected on and from 
the bottom of the river, having no suspen- 
sion from any boat or float above. The 
drill tubes are rigidly fixed within and to 
the dome, and the drills are raised by lifting 
engines on the boat, and dropped to their 
work by their own gi*avity, working truly 
and vertically, because of the immobility and 
horizontality of the dome. The dome and 
the drill tubes are unaffected by any motion 
in the boat, and, the attachments to the 
drills being by loose connections, the action 
of the driUs is practically unaffected by 
such motion, within the range to which it is 
limited by careful anchorage and by allow- 
ing sufficient play between the face of the 
well-hole and the side of the funnel which 
projects up from the, centime of the dome. 
The arrangement of General Newton's ap- 
paratus is not that of the plaintiffs', because 
the dome is not, when in position for work, 
suspended from the float; and because, al- 
though General Newton's dome, as originally 
constructed, had its funnel capable of being 
adjusted at different heights, it never had 
its funnel self-adjusting to varying depths 
of water; and because it has no self-anchors 
free to slide at all times while the apparatus 
is in use, and self-adjusting at all times. 
In all the features heretofore indicated as 
characterizing the plaintiffs' arrangement, 
and forming, according to his flrst and sec- 
ond claims, necessary featm-es in it, the ap- 
paratus of General Newton is essentially dif- 
ferent, and does not possess such feat\u:es. 
Nor does the plaintiffs' appai-atus possess 
the featm-es which make General Newton's 
apparatus valuable and successful. Each of 
them has an enclosiu-e, and drill-tubes and 
drills within it. But there the resemblance 
ceases. The structures start on different 
theories, and are constructed on different 
principles. No apparatus such as the plain- 
tiffs' patent shows has ever been made or 
used. The evidence is satisfactory to show 
that the plaintiffs' apparatus would, in use, 
be entirely worthless. In addition to the 
suspension of their apparatus from the float, 
and the subjection of the dam and of the 
drill tubes to the movements of the float, 
the mode of anchoring the dam would, by 



the leverage of the chain which passes at 
a right angle through an attachment to the 
bottom section of the dam, make it impos- 
sible to work the drills with useful effect. 

So far as suspending an enclosiu:e from a 
float, to protect divers, is concerned, General 
Newton advanced the idea before Lewis did, 
as has been shown. But General Newton 
never suggested that it would answer, in 
practice, to attach driU tubes to anything con- 
trolled by a float. As regards resting a struc- 
ture imder water on legs extending to the 
bottom, and working drills through such sti'uc- 
tui'e, as a guide, that principle existed and 
.was successfiflly developed in the drilling ap- 
paratus shown to have been used by Town- 
send, in drilling rocks in Boston harbor, in 
July, 1867. A drill-stand under water was 
supported by legs which rested on the rock. 
The legs had a sliding adjustment, so as to 
be fixed to suit the uneven sm*face of rock. 
The drill-stand consisted of two horizontal 
plates, about fom- feet apart, to the lower one 
of which the legs were attached. The drills 
passed through holes in the two plates, which 
holes served as guides, and the drills fell by 
gravity, and were raised by power. General 
Newton adopted the idea developed in this 
Townsend apparatus, of working from the 
rock. By using an enclosure to break the 
force of the current, and making that enclo- 
sure carry the drill-guides, he reduced the 
length of the legs, and made the structure 
more stable, and placed the drill-guides near 
the bottom, and yet made them rigid, and 
severed the apparatus from connection witli 
a boat, and, by the shape he gave to his en- 
elosiffe, he made the force of the current aid 
in keeping the enclosm'e down to its place. 

As to third claim of the plaintiffs' patent, 
General Newton's apparatus has no anchors 
connected with his dome by chains which also- 
connect the dome with the boat. This is an 
essential feature of the combination in the 
third claim. That claim is, "the combination 
of the boats, supports or floats with the dam, 
as above described, and the arrangement of 
anchors to hold such boats in position, in 
the manner and for the purposes described." 
In order to make the dam a member of the 
^combination, the anchors which are connect- 
ed with the boat by chains passing through 
eye bolts on the bottom section of the dam, 
must be included. Such an arrangement of 
anchors and chains is inconsistent with the 
principle of General Newton's apparatus, but 
is consistent with that of Lewis. 

The fom'th claim is, "the combination 
of windlasses, chains, and boats with the 
dam, as above described, so that, by the 
consti-uction thereof, a series of drills may 
"be operated within, and enclosed by, the 
dam, in the manner and for the purposes 
herein described." Here, again, General New- 
ton has no chains combined with his dome, 
nor does he operate his drills in the manner 
described by Lewis. Lewis' drill guides are 
connected below with the bottom section of 
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the dam, and that is connected with the boat 
by chains and a hoisting apparatus, and the 
upper section of the dam is fixed to the 
boat, with the other sections hanging from it. 
This determines that the drills shall be oper- 
ated in reference to the movements of the 
boat On the contrary, General Newton oper- 
ates his drills in reference to the immovable 
rock. 

The allegations of the bill, so far as they 
assert that General Newton proceeded, in con- 
sti'ucting his apparatus, in intentional imita- 
tion of Lewis, are not siistained, either as to 
the intention or the imitation. General New- 
ton appears to have considered Lewis' plan, 
and to have deliberately rejected it, and to 
have proceeded on one directly opposite. The 
latter has proved successful. General New- 
ton, in all he has done, that is complained 
of in this suit, has acted as an officer of the 
government, in its service and for its interest, 
judiciously, carefully, and without failure. JbLe 
has not used Lewis' invention. He has done 
nothing for his own profit. There is nothing 
developed in the evidence to warrant the sug- 
gestions contained in one of the arguments 
submitted on the part of the plaintiffs, that 
General Newton put forth a snare to entrap 
the unwary, by inviting Lewis to invent an 
apparatus; that he announced to Lewis his 
intention of taking and using any patented 
invention which it might suit his pm'pose 
to use in the work; that he did not intend 
to waste any sentimentality on nice points 
in relation to the rights of patentees, so long 
as his own purposes were served, or to allow 
any scruples to interfere with his taking other 
people's property for the accomplishment of 
his own ends; that the infringement complain- 
ed of was a matter of deliberate intention 
from the beginning; that General Newton has 
been robbing a poor man; and that the court 
has never had occasion to deal with a more 
unscrupulous, wanton, and ci'uel infringement 
Some ' ideas are found in Lewis' patent, 
which, if worked' out in such a manner as 
to produce a successful practical result are 
valuable— a current-breaker, enclosing the 
working drills, and drill-guides near i^e rock, 
affixed to the cm-rent-breaker. But these 
ideas are so hampered in construction as to 
make the drUl-guides dependent on the boat 
General Newton took up, as any inventor had 
a right to do, the completed invention o'f 
Lewis, and, on examining ii^ found that it 
proceeded on an entirely wrong principle, if 
designed to accomplish the result of having 
a dam to act at the same time as a current- 
breaker and a fixed support for drill-guides 
near the rock, and he reorganized it on a new 
principle. He took up the apparatus where 
Lewis left it, and discarded Lewis' arrange- 
ment- These views are sustained by the ex- 
perts for the defendants, General Tower and 
Professor Peck, and by the other evidence in 
the case. 

A decree will be entered dismissing the bill, 
with costs. 
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[NOTE. Complainant appealed from the de- 
cree dismissing the bill, and the supreme court, 
in affirming the circuit court decree, held that 
the apparatus used by respondent was substan- 
tially different from that of complainant, for the 
following reasons: "(1) Because the dome, 
when in position for work, is not suspended 
from the boat, or any other floating structure; 
(2) because the funnel of the dome in the re- 
spondent's apparatus, though it is capable of 
being adjusted at different heights, is not, and 
never was, self-adjusting to varying depths of 
water; (3) because it has no self -anchors, free 
to slide, and self-adjusting at all times, while 
the apparatus is in use." Cammeyer v. Newton, 
94 U. S. 225. 

PPatent No. 80,492 was granted to S. Lewis, 
July 28, 1868; reissued January 26, 1875 (No. 
6,249). For another case involving this patent, 
see Case No. 2,344. Patent No. 85,598 was 
granted to S. Lewis, January 5, 1869.] 
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District Court, S. D. New York. Jan. 15, 1868. 

.BSJOISING DlSPOSITIOX OP BANKRUPT'S PSOP- 
ERTT. 

Injunction to restrain bankrupt and other par- 
ties from disposing of the bankrupt's property 
until the farther order of the court. 

BLATCHFORD, District Judge. Upon fil- 
ing proof sustaining the allegations of the 
petition aforesaid, it appearing to the com:t 
that a proper case exists, and on motion of 
Charles H. Smith, attorney for the petition- 
ers, ordered that an injunction issue out and 
under the seal of this coiu't to be directed 
to "William A. Camp, his counsellors, attor- 
neys, solicitors, and agents, and to Hemy 
Welsh, Bernard Costello, and John W. 
Thorpe, reciting the order to show cause, 
granted hei-ein, and enjoining them imtil the 
further order of this court, from making any 
transfer or disposition of any of the property 
of the said Camp, not excepted by the bank- 
rupt act, from the operation thereof, and 
from any interference therewith; and in par- 
ticular restraining the said Welsh, Costello, 
and Thorpe from proceeding to take posses- 
sion or dispose of the property mentioned in 
the chattel mortgage set forth in said peti- 
tion, and from all interference therewith un- 
til the fm'ther order of this com-t 
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Collision by Pilot's Fault— Obligation to Em- 
ploy Pilot— Authority of Pilot — Liability 
of Vessel. 
1. Under the English statute, which declares 

owners not to be liable for loss or damage oc- 

' PReprinted by permission.] 

* [Reported by William Henry Clifford, Esql., 
and here reprinted by permission.] 

- [Affirmed in Baxter v. Camp, 1 Black (66 
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casioned by the neglect or incompetency of any 
licensed pilot in charge of the vessel, it was for- 
merly held, if there was neglect in the manage- 
ment of a vessel, and a pilot was on board, the 
neglect was, prima facie, attributable to him; 
but the rule is now settled, that, in order to 
bring their case within the statute, the burden 
is on the owners to show the pilot alone in 
fault. 
[Cited in Creew v. Eclipse Towboat Co., 14 
Wall. (81 U. S.) 203.] 

2. Vessels, whether going in or coming out of 
a harbor, are not, by the laws of Massachusetts, 
positively bound to employ a pilot. 

[Cited in Judd Linseed, etc., Co. v. The Java, 
Case No. 7,559.] 

3. While on board, in the absence of the mas- 
ter, the pilot has exclusive control of the navi- 
gation of the vessel; but if the master is pres- 
ent, his authority is not so far superseded by 
the pilot's power that he cannot interfere in 
case of gross ignorance or palpable and dan- 
gerous mistake. 

[Cited in The Shubert v. The Brown, 45 Fed. 
504.] 

4. Parties who suffer by a collision are enti- 
tled to have their remedy against the vessel oe- 
cationing the damage, and are not under the ne- 
cessity of looking to the pilot for compensation. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts,] 

Appeal in admiralty. The pleadings dis- 
closed the fallowing facts: On the 27th of 
September, 1859, about seven o'clock in the 
evening, a collision occurred at the Narrows, 
in Boston harbor, between the ship Marcellus, 
returning from a voyage to Singapore, and 
the schooner Empire, laden with sugar, and 
bound on a voyage to Bristol, in the state of 
Rhode Island. The schooner was struck on 
the larboard side, a little aft of midships, and 
shortly afterwards sunk. Recovery was 
claimed by the libellants, the owners of the 
cargo, for the loss of the sugar, and the ex- 
pense of saving the same, over the net pro- 
ceeds of its sale. The libel alleged that the 
schooner, just previous to the collision, was 
sailing on the western side of the channel, 
close hauled on the wind, with her starboard 
tacks aboard, the wind south-southwest; that 
she was steering southeast by south, and 
working up to the wind, in order to give the 
ship as much room as possible; that the ship 
was sailing up the channel, with the wind 
free, so that she might have passed the 
schooner on the larboard side without dif- 
ficulty; as the ship approached towards the 
point of danger, the schooner hailed her to 
keep off, and was answered by the request to 
luff, which, as she was already close to the 
wind, was imiwssible; that the schooner did 
not change her course, but the ship, immedi- 
ately after she hailed the schooner, luffed 
and instantly ran into the schooner, and 
presently both vessels drifted to the leeward 
shore. The answer alleged the collision to 
have taken place on the easterly side of the 
channel; that the wind was southwest; the 
ship sailing along the leeward edge of the 
channel, and hugging the shore as close as 
she could with safety; that while so sailing, 
the schooner was discovered coming down the 



harbor, with a free wind, appearing at first 
to be going to the windward of the ship, as 
she might have done, but afterwards chang- 
ing her coui'se as if going to leeward, she ap- 
proached within a short distance of the ship, 
luffed across her bow, causing the collision, 
which sunk the schooner and damaged the 
hull, rigging, and spars of the ship, for which 
the respondents prayed to be allowed. A 
decree was entered in the district com-t [case 
unreported] in favor of the libellants, where- 
upon the respondents appealed. [Affirmed.! 
After the appeal, the i-espondents filed an 
amendment to the answer, alleging the ship 
to have been, at the time of the collision, 
under the control of a pilot, who was alone 
responsible for any fault in her navigation. 

C. T. Russell and T. H. Russell, for libel- 
lants. 
B. R. Curtis and H. Scudder, for claimants. 

CLIFFORD, Circuit Justice. Much addi- 
tional testimony has been taken since the 
trial in the district court, but it is not of a 
character to relieve the cause from the em- 
barrassment which surrounded it in the com*t 
below, arising from the conflicting state- 
ments of the witnesses. Some of the cir- 
cumstances, however, preceding the collision, 
are placed beyond the reach of doubt; and 
as they will aid in the solution of others more 
complicated hy such conflicting statements, 
attention will first be given to such as sub- 
stantially run dear of that difficulty. 

According to the testimony of the master 
of the schooner, after she passed Nix's Mate, 
so .called, "he luffed to, hauled the sheets 
flat aft and filled away." He states posi- 
tively that he then looked at the compass, 
and that the schooner at that time headed 
southeast by south. All the witnesses who 
have any experience upon the subject, and 
whose opinions are worth considering, agree 
that what he says he did is precisely what 
he ought to have done in that situation. As- 
suming that his statement is reliable, then 
the schooner at that time and place was 
heading in a right direction to conform to 
the usages of the navigation, as appears by 
the concurrent testimony of every experi- 
enced witness in the case. Vessels going 
down the harbor, whether the wind is south- 
west or south-southwest, usually take the 
windward side of the channel in passing 
through the Narrows, and those coming up, 
as a general rule, are expected to take the 
leeward side under the same circumstances. 
As the schooner rounded the point, and be- 
fore she was put upon the new course, she 
ran as near the land, according to the testi- 
mony of the mate, as the wind would allow 
her to do; and both the master and the mate 
testiftr that when she was put upon the 
course of southeast by south, she had the 
wind south-southwest, and was sailing as 
close to the wind as she would lay and fill 
her sails. 
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Considerable discrepancy exists in the tes- 
timony as to the coui'se of the -wind. Several 
witnesses examined by the respondents tes- 
tify, some positively and others with more 
or less qualification, that the wind was south- 
west Othei's admit that it was south-south- 
west a short time previous to the collision, 
but professed to think that it had changed 
before the collision occurred, which needs 
confirmation. Looking at the whole evi- 
dence, the better opinion is in favor of the 
theory assumed by the libellants. 

None of the other facts embraced in this 
statement appear to be seriously controvert- 
ed, except that one witness examined by the 
respondents says, if the wind and com-se of 
the vessel were such as stated by the mas- 
ter, and the schoonei* had been kept up to 
the wind dm*ing the passage down, she would 
have come in contact with the land on the 
windward shore. But that would depend so 
much upon the distance she was to the lee- 
ward when the course was taken, and upon 
the imperfectly ascertained fact how near 
she would lay to the wind, that the mere 
opinion of a single witness is not entitled to 
much weight. If she would not lay within 
less than six points, then it Is believed that 
no such consequence would have followed, 
whether the wind was southwest or south- 
southwest; and even if she could be made 
to lay within five points, which is pretty close 
for an ordinary schooner, still it is scarcely 
probable that she was held constantly up to 
her utmost capability in that behalf. 

Besides, it is insisted by the respondents 
that the true com'se of the schooner through 
the Narrows was southeast by south, which 
is the exact course on which she was put 
by the master. Men of intelligence do not 
ordinarily depart fi'om a known regulation, 
calculated to promote their own safely, with- 
out some motive of interest or convenience. 
Beyond doubt the master was well acquaint- 
ed with the navigation, having sailed through 
the Narrows, as the channel is called, s-'xteen 
times a year, on an average, for twenty-one 
years. Daylight was not entirely gone, when 
he set the com*se of the vessel, and he had 
good weather and only a fresh breeze as the 
vessel advanced under that com'se. Nothing 
short of wUful default, therefore, could have 
prevented him from putting the vessel on 
the usual course, as it was his duty to do. 
No one is able to assign any reason why he 
did not perform his duty, and in point of fact 
there is not the slightest ground to impeach 
either his veracity or the accuracy of his 
statement on this point 

It is not denied by the respondents that 
the schooner, when she was first seen by 
those on board the ship, appeared to be go- 
ing to the windward of their vessel, but their 
theory is that she afterwards changed her 
comrse, as if going to the leeward of the ship, 
and when she had approached within a short 
distance lufiEed across her bows. Such is 
the theory expressly set up in the answer, 



and in effect it is the theory attempted to be 
sustained by the proofs. Take, for example, 
the testimony of the pilot. He was asked 
how the schooner was going when he first 
saw her, and to that question he replied 
that she appeared to be going to the wind- 
ward of the ship. That theorv adjnits that 
the schooner when first discerned was sail- 
ing in the right direction, and clearly implies 
that her course was twice changed after- 
wards, before the collision took place. True 
it is that the pilot says, in another part of 
his testimony, that she did not come on to 
the regular comrse when she rounded the 
point, but that statement finds little support 
in the evidence, and is believed to be incor- 
rect According to his own account the 
schooner was then a mile distant, and when 
du-eetly asked how far she was from the ship 
when she fell off, he says perhaps it might 
have been a quarter of a mile, showing con- 
clusively that he did not properly discrim- 
inate as to time and place in his. former 
answer. Other witnesses examined by the 
respondents testify that they first saw the 
schooner one point on the lee bow of the 
ship, and that she came down the channel 
in a veiy irregular and varying course. 
Many of them also testify that, just before 
she approached the ship, she luffed across 
her bows, as alleged in the answer. 

To support that theory the respondents as- 
sume that the course of the schooner was 
twice changed in going down the channel; 
that she first fell off » close to the leeward 
shore, and then almost at the instant of col- 
lision luffed aa*oss the bows of the ship; and 
a large number of witnesses are examined 
by them, who testify to that effect. None 
of then- witnesses, however, were on boai-d 
the schooner, and those last referred to are 
speaking of events which they suppose to 
have occm-red at the very moment the two 
vessels came in contact, when it clearly ap- 
pears that there was much confusion on 
board the ship. 

Witnesses were also examined by the libel- 
lants, and among the number are the mate 
of the schooner who was at the wheel, and 
the master who commanded her deck. They 
testify, without qualification, that the schoon- 
er throughout the passage down the Nair- 
rows was kept close to the wind, and afflrm 
in the most positive terms that she was not 
suffered to fall off, and did not luff at all. 
Both the master and the mate knew what 
their own acts were, and imless their state- 
ments are correct they must have wilfully 
perverted the truth. Those examined by the 
respondents may be in error, and yet may 
not have stated what they do not believe 
to be true. Twilight was already waning 
before the vessels came in contact, and the 
witnesses for the respondents may have in- 
ferred that the schooner luffed, from the fact 
that her helmsman actually crowded her into 
the wind at the moment of the collision with 
a view to escape, if possible, the consequence 
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of the sudden and unexpected change made 
by the ship. 

All experience shows, where there is, as> 
in this case, a great disparity in the size, 
power, and speed of vessels approaching 
from opposite directions, that those in charge 
of the smaller of the two are very apt, as 
the danger of collision becomes imminent, 
to attempt through fright or ot\ierwise to 
malie some change in the course of the ves- 
sel, hoping, oftentimes vainly, either to shift , 
the blow to some less dangerous part of the 
vessel, or to escape its consequences alto- 
gether. Prompted, as such efforts usually 
are, by good motives and the instincts of self- 
preservation, they are not in general regarded 
as faults, and certainly not when it appears 
that the act was superinduced by the primary 
favilt of the other vessel. New York & L. 
U. S. Mail S. S. Co. v. Rumball, 21 How. [62 
U. S.] 383. 

Ten of the witnesses examined by the re- 
spondents, including a passenger, belonged to 
the ship, three were on board a steam-tugj 
which had just gone up past both vessels, 
and four were on other vessels not very dis- 
tant from the place of collision. Most of 
them represent more or' less positively that 
the ship, just before and at the time of the 
disaster, was sailing within from thirty to 
fifty feet of the lee shore, or at all events 
about as near as she could sail with safety. 
They all agree, bowever, that vessels of the 
largest size can sail very close to that shore, 
and nothing can be more satisfactorily proved 
than is the fact that the force of the collision 
was such that the two vessels became so 
entangled together that it required some ten 
or fifteen minutes to separate them, and that 
dm*ing a consiuerable portion of that time 
both vessels were drifting to the leeward. 

The reason why they so drifted is apparent 
from the undisputed facts of the case. Im- 
mediately after the collision, the ci'ew of the 
ship hove back the main yard and mizzen 
top-sail; and in point of fact commenced, 
without delay, to take in or shorten all the 
sails. After the collision, the steam-tug, at 
the hail of the mate of the ship, returned for 
the puropse of towing the ship clear of the 
wg-eck. With that view she at first fastened 
a hawser to the schooner, and endeavored to 
pull her masts clear; but finding that the ob- 
ject could not be effected in that way, she 
got a hawser out astern of the ship, and 
towed the ship stern foremost clear of the 
schooner. During a considerable portion of 
this time the two vessels were drifting to the 
leeward, and it may be that the witnesses of 
the respondents mistook the place of colli- 
sion for the place where the two vessels were 
when the ship was relieved, overlooking the 
fact that they had previously drifted to- 
wards the leeward shore. Assistance had 
been offered to the ship by the steam-tug be- 
fore she entered the Narrows, but the offer 
had been refused by the ship, because she 
had a good leading breeze. Prior to the col- 



lision, the steamer had gone up past the ship 
on the windward side of the channel, and 
had also gone past the schooner on the lee- 
ward side. 

Three of the crew of the ship were also ex- 
amined by the libellants. Of these, one was 
the helmsman, and his testimony is of great 
importance in the case. He went to the 
wheel at six o'clock, and was in charge of it 
wben the collision occurred. Just before it 
took place, the pilot, the master, a passen- 
ger, who was also a master mariner, and the 
mate, were all standing on the quarter-deck 
conversing. Presently the pilot stepped un- 
der the lee of the spanker, on the starboard 
side of the ship, and saw a vessel ahead un- 
der the lee of the ship. Instantly he called 
to the mate, and directed him to go forward 
and see how the vessel was standing. Pur- 
suant to tho order, the mate went forward, 
and perceiving that she was heading to the 
windward of the ship, he responded to the 
border, "Ml right, she's going to windward," 
but in a short time was heard to say, "Luff, 
hard down, hard down, luff," which were the 
first words heard by the man at the wheel. 
As soon as the wheelsman heard those 
words, the pilot, as he says, repeated the 
words, "Hard down, luff," and the witness 
testifies positively that he put the wheel 
down or nearly so. Before he could get it 
quite down, however, the pilot directed him 
to put it hard up, and jumped from the house 
and helped him execute the order, but the 
ship came in collision with the schooner be- 
fore the change of the wheel from hard 
down to hard up had any effect upon the 
course of the ship. She was a large vessel 
of some fifteen hundred tons bm'den, and 
was sailing about eight miles an hour, while 
the schooner measured only about one hun- 
dred and twenty-nine tons, and was not sail- 
ing more than three or four knots ah hoiur. 
When the wheelsman was asked how far he 
put the wheel down, under the first order, 
and whether it had the effect to change the 
course of the ship, he answered that he put 
it nearly down, and that it changed the 
course a point and a half, as near as he could 
judge by the light in the range ahead. 

Since the commencement of the suit the pi- 
lot has had an interview with the witness, 
and endeavored to convince him that the 
ship did not luff when he put the wheel 
down. His response to the suggestions of the 
pilot is one of some significance in this con- 
nection. He told the pilot the ship must 
have luffed, and he knew she did by the 
mark he had on the land. 

Another of the seamen belonging to the 
ship, and one of those examined by the libel- 
lants, strongly confirms the statements of 
this witness in several essential particulars. 
When the mate was sent forward, the witness 
was in the forecastle of the ship, and heard 
what the mate said. According to his ac- 
count, the mate very soon sung out to the 
schooner to luff, and the master replied that 
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Jie could not; but the mate hallooed a sec- 
ond time, saying, "You must luff; heave her 
hard down." While this colloquy was going 
•on between the mate of the ship and the 
master of the schooner, the witness says the 
ship lufCed, and he accounts for it on the 
gi'ound that the pilot made a mistake; that 
iie understood the mate as speaking to those 
in charge of the ship, instead of those in 
■charge of ihe schooner. 

Without an exception, every one of those In 
•charge pf the schooner testify in the most 
positive terms that her coui'se was not chan- 
ged from the moment it was taken for the 
purpose of passing through the Narrows till 
the collision occurred; and the answer of the 
master to the hall of the mate of the ship 
goes very far to show that she was close on 
the wind at that time. Directions were giv- 
•en by him to the wheelsman, before he went 
forward, to hold her up close, and when he 
was hailed by the mate of the ship to luff, 
his answer was that he could not, and doubt- 
less for the reason that she was already as 
close to the wind as she would lay. Numer- 
•ous witnesses examined by the respondents 
affirm that the ship did not luff, but not one 
•of them denies that this mistake was made 
by the wheelsman. Remarks made at the 
time, both by the master and the pilot, indi- 
<:ate very strongly that they were then of the 
■opinion that the collision was justly ascrib- 
able to the indiscretion of the mate, and to 
the blunder which he occasioned. By the 
formei- it was said that the mate "bothered" 
tho pilot, and by the latter that it would 
have been better if the mate had stayedi aft 
where he was. 

Without entering more into detail, I am of 
the opinion, upon the whole evidence, that 
^ the schooner did not change her course, as al- 
leged in the answer, but that the collision 
was occasioned by the mistake on board the 
ship. 

Since the appeal, the respondents have filed 
:an amendment to their answer, which they 
iisk to have allowed. They propose to add, 
in effect, that the ship, at the time of the col- 
lision was under the entire control and man- 
agement of a legally authorized pilot, who by 
law had a right to the charge of the ship, 
and who alone is responsible for any dam- 
-ages arising from any fault in her navigation. 

Suppose the amendment to be allowed, and 
to be a part of the answer, and the proposi- 
tion to be assumed as stated in the proposed 
amendment, two replies may be given' to the 
proposition, either of which is decisive 
•against it. 

No proper view of the evidence will justify 
the conclusion that the mistake which caused 
the collision was solely attributable to the 
pilot On the contrary, even if it be admit- 
ted that the pilot repeated the words which 
led to the error, still it was not an order 
•deliberately and understandingly given, but 
was clearly superinduced by the rashness 
:and Indiscretion of the mate. Whatever er- 



ror, therefore, was committed, was not in 
fact caused by any neghgence or unskillful- 
ness on the part of the pilot, but by the 
officious and unauthorized interference of the 
first officer of the ship. It was so understood 
by the master, when he reproved the mate 
for having "bothered" the pilot, and by the 
pilot, who at the moment remarked that it 
would have been better if the mate had 
stayed aft, where he was before he was sent 
forward to see how the schooner was stand- ^ 
ing. But the pilot denies that he repeated the 
ordei*, and the wheelsman is not supported 
in that particular by any other witness who 
had any knowledge upon the subject. That 
the mistake was caused by the mate there 
can be no doubt, but it was actually made 
by the wheelsman. When he heard the hail 
of the mate, he mistook it for an order di- 
rected to himself, and put the wheel doAvn, 
so that it not only does not appear that the 
fault was attributable solely to the pilot, but 
the evidence clearly shows that the collision 
was occasioned through the fault of those 
belonging to the ship. 

Owners are declared by statute in England 
not to be liable for any loss or damage by 
reason of any neglect, default, incompetency, 
or incapacity of any licensed pilot in charge 
of the vessel. Under that statute it was 
formerly held, that tf there was neglect in 
the navigation of the vessel, and there was 
a pilot' on board, the neglect was, prima 
facie, attributable to the pilot. But the rule 
is now well established that the burden is 
on the owners to show, in order to bring 
their case within the provisions of the stat- 
ute, that the pilot was alone in fault. The 
Protector, 1 W. Rob. Adm. 43; The Diana, 
Id. 131; ^The Ripon, 6 Notes of Oas. 245; 
The Christiana, 7 Notes of Cas. 2; Stuart v. 
Isemonger, 4 Moore, P. 0. 11; Hammond v. 
Rogers, 7 Moore, P. 0. 160; The Batavier, 
40 Eng. Law & Eq. 19; The Mobile, 20 Law 
Rep. 172. 

Vessels are not positively bound in any 
case, by the law of this state, to employ a 
pilot, whether going in or coming out of 
a harbor; but when inward bound, and a 
pilot seasonably offers his services and is 
ready to enter upon the duty, the ship must 
pay pilotage fees, even if his services are 
refused. While on board, the pilot, in the 
absence of the master, has the exclusive con- 
trol and direction of the navigation of the 
vessel; but if the master is present, the 
power of the pilot does not so far supersede 
the authority of the master, that the latter 
may not, in case of obvious and certain dis- 
ability, or gross ignorance and palpable and 
imminently dangerous mistake, disobey his 
orders and interfere for the protection of the 
ship and the lives of those on board. Divided 
authority in a ship with reference to the 
same subject-matter is certainly not to be 
encouraged, and can never be justified or 
tolerated, except in cases of urgent and ex- 
treme necessity. While standing by and wit- 
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nessing a self-evident mistake manifestly 
and imminently endangering the ship, and 
certain to cause a collision, the master should 
not remain silent, but might well interpose, 
so far at least as to point out the error, and 
suggest the proper corrective. Had there 
heen less conversation on the house or quar- 
ter-deck of the ship, among the master mar- 
iners there assembled, just before the schoon- 
er was discerned, and more attention given 
I to the duties of a lookout it is believed there 
would have been much less occasion for 
haste in sending the mate forward and gi-eat- 
ly less confusion on board the vessel at the 
moment of dang^. Ship-owners, it is true, 
are held not liable by statiite in some juris- 
dictions, when the ship is under the charge 
of a pilot; but the circumstances of this 
case are such, that the application of the 
rule in this conti'oversy even if it can be 
acknowledged at all under our jurisprudence, 
would be most unjust and inequitable. 

Prior to the statute in England, Sir William 
Scott held, in the case of The Neptune, 1 
Dod. 467, that parties who suffer by a col- 
lision are entitled to have their remedy 
against the vessel occasioning the damage, 
and are not under the necessity of looking 
to the pilot, from whom redress is not al- 
ways to be had, for compensation. It can- 
not be maintained, said that learned judge, 
that the circumstance of having a pilot on 
board, and acting in conformity to "his di- 
rection, can operate as a discharge of the 
responsibility of the owner; and such is 
believed to be the true exposition of the 
maritime law, independently of any statu- 
tory regulation upon the subject Ships sail- 
ing to and from certain ports in England are 
obliged by law to receive a pilot, and it is 
upon the ground that the relation of prin- 
cipal and agent does not exist in such cases 
between the owners and the pilot, that her 
courts have held that his presence and con- 
trol discharges the owners from all responsi- 
bility, in ease the accident happens entirely 
through his fault. But it is not correct to 
suppose that the master, in this state, even 
of an inwai'd-bound ship, is compelled to 
accept the services of a pilot. Notwithstand' 
ing a pilot may seasonably offer his services, 
still the master may decline them and con- 
tinue to navigate his vessel; but In that 
event he must pay the legal fees of the 
pilot Martin v. Hilton, 9 Mete. [Mass.] 371; 
Hunt V. Carlisle, 1 Gray, 257. 

Remarks of the court are to be found in 
the case of The Carolus [Case No. 2,424], 
which seem to indicate that the owners of 
an inward-bound vessel, having a pilot on 
board, are not liable in a case like the pres- 
ent; but those remarks were not necessary to 
the decision of the cause, and the weight of 
authority in this country is greatly the other 
way. Smith v.- Creole [Id. 13,033]; Bussy 
V. Donaldson, 4 Dall. [4 U. S.] 206; William- 
son V. Price, 4 Mart (N. S.) 399; The Lotty 
[Case No. 8,524]; Yates v. Brown, 8 Pick. 23. 



Chancellor Kent says the pilot is considered 
as master pro hac vice; and if any loss or 
injury be sustained in the navigation of the 
vessel while under his chai-ge, he is answer- 
able as sti-ictly as if he were a common 
carrier for his default, negligence, or un- 
skiUfulness; and the owner also is responsi- 
ble to the party injm-ed by the act of the 
pilot,, as being the act of his agent 3 Kent, 
Comm. (9th Ed.) 243. See, also, Huggett v. 
Montgomery, 2 Bos. & P. (N. S.) 416; Attorney 
General v. Case, 3 Price, 302; Abb. Shipp. 
(5th Am. Ed.) p. 220. 

Upon the whole case, I am of the opinion 
that the decision of the district court was 
correct, and the decree there made is ac- 
cordingly affirmed, with costs. 

[NOTE. Claimants appealed from the final 
decree of the circuit court to the supreme court, 
which affirmed the holdings below on the ground 
that, the questions arising on the pleadings be- 
ing of fact simply, and the circuit and district 
courts having concurred in deciding them, it 
could not interfere merely upon doubts founded 
on the number or credibility of the witnesses; 
that the presumptions were against appellant, 
and consequently the burden of proof was on 
him to prove affirmatively some mistake made 
below; and, further, that it was insufficient to 
show that, on the theory supported by some 
witnesses, a difEerent decree might have been, 
rendered, as the record contained sufficient evi- 
dence to sustain the decree appealed from, and 
the weight of the testimony sufficiently sup- 
ported it Baxter v. Camp, 1 Black (66 U. 
S.) 414.] 

Case No. 2,347a. 

CASIP V. PRICE. 

[Hempst 174.]^ 

Superior Court, D. Ai-kansas. Jan., 1832. 

Failure of Jdsticb to Rexdek Jxtdgjiest. 

Where a justice renders no judgment, his 
proceedings are a nullity, and may be set aside- 
on certiorari. 

Error to Monroe circuit court. 

[The defendant in error, Christopher H. 
Price, sued out a writ of certiorari to re- 
verse the action of a justice of the peace In 
proceedmgs brought agamst him before the 
justice by the plaintiff in error, Tapley A. 
Camp, as agent of Ashburn Early. The cir- 
cuit court reversed the proceedings, and 
Camp brings error.] 

Before JOHNSON, ESKRIDGE, and 
CROSS, Judges. 

JOHNSON, Judge, delivered the opinion of 
the court 

The proceedings In this case appear to- 
have had their origin before John R. Dye, a 
justice of the peace for Phillips county. The 
transcript of his recorci is in the following- 
words: "Territory of Arkansas, Coimty of 
Phillips, Cache Township, October 29, 1828. 
T. Camp ordered summons against C. H. 
Price, for twenty bushels of corn. Sum- 
mons issued against Christopher H. Price, to 

* [Reported by Samuel H. Hempstead, Esq ], 
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appear before me on the Stii day of Novem- 
ber, 182S. The constable of Cache town- 
ship retiu'ned the within-named summons, ex- 
ecuted by leaving a copy of the original at 
the house of Benjamin Pyburn. Tliis being 
the 8th day of November, 1828. The plain- 
tiff, T. Camp, acting agent of Ashburn Early, 
and judgment entered against O. H. Price" 
for $11.07% cents by default. Given under 
my hand and seal this eighth day of No- 
vember, 1828. J. K. Dye, a Justice of the 
Peace." 

The money not having been collected, sub- 
sequent proceedings were had in the fol- 
lowing words: "Territoiy of Arkansas, 
County of Monroe. A transcript of judgment 
being placed in my hands from the docket of 
John R. Dye for collection, and it appearing 
that said judgment was not satisfied, T. A, 
Camp ordered a summons for 0. H. Price, 
to appear before me, a justice of the peace, 
to show cause, if any he had, why execution 
should not be issued against him, ordering 
him to appear before me on the 29th day of 
May, 1830. No cause being shown why exe- 
cution should not issue against him, execu- 
tion issued 29th day of May, 1830, for $10.11 
cents and $7.77 cents costs on the revival of 
the judgment John C. Montgomery, J. P." 

To reverse tfiese proceedings, the defendant 
Price, on the 16th of June, 1830, sued out a 
writ of certiorari from the circuit comrt of 
Monroe, and on the trial of the certiorari at 
the May term, 1831, the proceedings of the 
justice were set aside, and the case dismissed, 
with costs; and to reverse the judgment of 
the circuit court this writ of error is prose- 
cuted. The only error assigned is that the 
court below erred in not quashing and dis- 
missing the writ of certiorari on the motion 
of Camp, for the reasons stated in the bill 
of exceptions. In looking into the trans- 
cript of Mr. Justice Dye, it is manifest that 
it contains nothing in the shape or form of 
a judgment. It contains the assertion or 
affii'mation that he gave a judgment against 
the defendant by default for a specific sum, 
but does not give a copy of that judgment. 
He fails also to give a copy of the process 
by which the defendant was summoned to 
appear before him, or a copy of the return or 
the officer serving the process, and from the 
statement which he does ^ve it does not ap- 
pear that the summons was legally served. 
This record, when placed in the hands of Mr. 
Justice Montgomery, was not sufficient to 
authorize him to award execution against the 
defendant Price, and in making that award, 
and in issuing execution, he unquestionably 
erred. The certiorari from the circuit court 
issued within thirty days from the trial be- 
fore Justice Montgomery, and as we regard 
the previous proceedings as a nullity, there 
never having been a judgment rendered, we 
think the defendant had a right to sue out a 
certiorari to reverse the revival of the judg- 
ment and the award of execution made by 
Justice Montgomery. Judgment affirmed. 



Case Wo. S,348. 

In re CAMPBELI/. Es parte CAMPBELL. 
Ex parte WIGG-. 

[17 N. B. R. 4;^ 3 Hughes, 276.] 

District Court, W. D. Yir^ginia. Dec. 13. 1877. 

Bankruptcj: — Voluntaky Submission op Claim 
— Failuke of Advekse Claimants to Object 
— Equity Jurisdiction — Wife's Separate Es- 
tate. 

1. An assignee in bankruptcy filed a petition 
asking a reference to the register, with instruc- 
tions to take an account of liens binding upon 
the bankrupt's real estate, and of their priori- 
ties, and to summon lien creditors to show cause 
against a sale of the real estate free of incum- 
brances. Pending that petition, in court, in term, 
and in consequence of it, the bankrupt's wife 
preferred her petition in court, praying a settle- 
ment out of a certain parcel of the bankrupt's 
real estate. By the same order of court which 
granted the prayer of the assignee's petition, the 
wife's claim for a settiementwas also referred to 
the register, with instructions to take evidence 
and to make report in regard to it, as well as in 
regard to liens and their priorities. Sis weeks 
after this order of reference, to wit, on the Sth 
of December, 1877, the assignee and all lien 
creditors having been isummoned before the reg- 
ister and been present before him, and being 
still before him, the register made up his report 
as to the liens, and as to the wife's claim for a 
settiement. On the 12th of December, 1877, 
the register presented his report in court, in 
term, the assignee and lien creditors being pres- 
ent in person, or by counsel; and the assignee 
then filed exceptions to the report, these excep- 
tions relating only to that part of the re^ster's 
report which treated of the bankrupt's wife's 
claim for a settlement. On this state of facts, 
it was, on sundry exceptions, held, that al- 
though the wife could not have been required to 
submit her claim to the judgment of the bank- 
ruptcy court in the summary bankruptcy pro- 
ceeding, yet that it was competent for her to 
waive her right to an adjudication on plenary 
proceedings, and to submit voluntarily to the 
adjudication of the bankruptcy court. 

[Cited in He McKenna, 9 Fed. 29.] ° 

2. In the summary bankruptcy proceeding, it 
was sufficient that the assignee and lien credit- 
ors had had opportunity to produce evidence and 
make argument before the register against the 
wife's claim for a settiement, and to file excep- 
tions to the register's report; and that tiey had 
had a day in court to object to the report of the 
re^ster; and that, therefore, they had no right 
to insist that the wife, against her wish, should 
be driven to a plenary proceeding in another 
court. 

3. The clause third of section '4972, Eev. St. 
U. S., gave full jurisdiction to the bankruptcy 
court over the subject matter of the wife's "spe- 
cific claim" to a settlement out of the bank- 
rupt's estate; and that her coming voluntarily 
into the bankruptcy court, by petition, to assert 
that claim, gave the bankruptcy court jurisdic- 
tion, personally as to herself, to "ascertain and 
liquidate" that claim. 

4. Where a wife's separate estate has been 
changed from one form of investment to an- 
other by agreement between herself and her 
husband, and, before the titie in the property 
newly acquired had been made to her, the hus- 
band becomes bankrupt, the bankruptcy court, 
as a court of equity, in a case where its juris- 
diction is dear, will treat that as done which 
ought to have been done, and decree a settie- 
ment upon the wife of property acquired with 
her separate means. 

^ [Reprinted from 17 N. B. R. 4, by permis- 
sion.] 
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In banki-uptcy. On the IStli of September, 
1877 [T. P, "Wigff], the assignee in this cause 
filed his petition, describing in detail certain 
various tracts of real estate belonging to 
[Edward M. Campbell] the bankr'upt; among 
others a one-acre lot of ground near Abing- 
don, containing a large brick house, the 
dwelling of the banlanipt and his family, 
valued at eight thousand dollars. It set 
forth also that he had ali'eady advertised 
another valuable tract of land, or farm, be- 
longing to the estate, to be sold in connection 
with other contiguotis parcels belonging to 
other persons, which other tracts had been 
advertised for sale at the same time with 
tliis one; and it prayed leave of the com't 
to go on and make instant sale of this farm. 
It set forth the fact that various judgment 
liens existed which bound all the real estate 
of the bankrupt; prayed for process to bring 
these lien creditors in, to assert their Kens 
and show cause why the lands of the estate 
should not be sold free from them; and, in the 
event that no cause should be shown to the 
contrary, it prayed that a sale might be 
made of the lands free from incumbrances. 
The petition was partially considered on the 
first day of the then ensuing fall term of 
the com-t, and the prayer for leave to make 
immediate sale of the farm was denied, on 
the ground that lien creditors had not had a 
day in court, nor opportunity to show cause 
against the sale; and that no account of the 
liens (and their priorities) binding upon the 
I'eal estate had been taken and reported to 
the court On the same day, or early in the 
term of the court, Ellen S. Campbell, the 
wife of the banknipt, filed her petition, as- 
serting a claim upon the acre lot and dwell- 
Lng-house which has been mentioned, the 
principal recitals and prayers of which are 
as follows: She set out that "her husband 
had surrendered sundry parcels of real es- 
tate, consisting of a farm, house and lot, in 
Abingdon, and other property in the county 
of "Washington, of the value of about twen- 
ty-three thousand dollars, and personal prop- 
erty and choses in action of the estimated 
value of some twenty-nine thousand dollars. 
Among the real estate surrendered is the 
house and lot where she and her husband 
and family now live, valued at nioe thousand 
dollars. She would represent that she is 
the daughter of James L. White, whose es- 
tate was a valuable one. Some seven thou- 
sand doUars of the property which she inher- 
ited from her father's estate has been sold, 
and the proceeds applied in the main, to the 
extent of about six thousand dollars, to the 
building of this house where she now lives; 
and which, as before stated, has been surren- 
dered by 'her husband in banki-uptey. It was 
always understood that this property was to 
be conveyed to her, inasmuch as her own 
means to a large extent were expended in the 
building of the house, as before stated, but 
that has not been done. No regular convey- 
ance, as she is informed, has yet been made 



of that property to her husband, but he is 
the equitable owner of said property. She 
is now forty-two yeare of age, and is the 
mother of eight children who are now living. 
The youngest of these children is two years 
old, and the eldest is about nineteen. The 
only property of which she is now the owner 
in her own right is about three shares in the 
stock of the Holston Salt and Plaster Com- 
pany, at Saltville, valued at some two hun- 
dred and ninety doUars; sixtj'-eight shares 
in the stock of the Lead Mines Company, in 
"Wythe county, of the nominal value of twen- 
ty dollars per share, and which ordinarily 
yields to her per annum the sum of one hun- 
di-ed and twelve dollar's;" and an interest in 
the Goose Creek Salt Works, in Kentucky, 
worth some one hundred and fifty or two 
hundred doUars. Her husband having sur- 
rendered all his property in bankruptcy, this 
is the only means left her, of her father's es- 
tate, for the support of herself and family, 
except the amount which her husband may 
be able to make by his profession. Inasmuch 
as her means, to the extent of at least six 
thousand dollars, have been expended in build- 
ing the house aforementioned, with the un- 
derstanding aforementioned, she is advised 
that she is entitled to an equitable settlement 
out of the estate surrendered by her husband 
in banki'uptey. She would represent that she 
is also entitled to her contingent right of 
dower in the real estate surrendered by her 
husband, who is now fifty-two years of age. 
Wtulst she is aware that she can claim 
nothing upon this score now, but if any al- 
lowance is made her it must be done with 
the consent of her husband's creditors— yet 
she is willing to relinquish her claim to dow- 
er, if proper compensation is given her by 
the said creditors; and she believes it wiU be 
to her interest, and to the interest of her 
husband's creditors, that such arrangement 
should be made, by the assignee, as will re- 
lieve the real estate of her husband of her 
contingent right of dower. To the end that 
both these objects may be accomplished, she 
asks that your honor wiU make an order re- 
quu-ing and dii-ecting the assignee of her hus- 
band to file a petition convening all the lien 
creditors of her husband, and those who are 
not lien creditors, who have proved their 
debts, and herself, so that the first question 
may be settled and passed upon by yoiur 
honor, and so that such an ai'rangement 
may be made with the creditors upon the 
second question as will enable the assignee 
to sell the real estate of her husband free 
from her claim of dower; and she resorts 
therefore to your honor's court She asks 
that no sale be made of the house and lot 
where she now lives until these questions 
are settled; that the assignee be directed to 
offer the other real estate for sale in both 
ways; i. e., subject to her contingent right 
of dower, and free from her contingent right 
of dower; and report both sales to your hon- 
or's court, so that it may be seen what dif- 
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ference there will be in tlie sales, and thus 
both herself and the creditors will he 
better prepared to- know what she really 
ought to have for Jier contingent right And 
3'^our petitioner prays that such relief may 
be extended to her as the nature of her case 
may require, and as In duty bound, etc." 
It also appeared in the proofs that the legal 
title in the home property was still outstand- 
ing in the person from whom it had been 
purchased before the dwelling-house was 
erected; and that it had been so held for the 
purpose, at some convenient time, of its be- 
ing conveyed to the use of Mrs. Campbell; 
a purpose, however, which had been delayed 
by the intervention of the liens of judgments 
recovered against the husband, the bankrupt. 
On these two petitions, expressly named 
in its order, the court on the 31st of Octo- 
ber, 1877, referred all matters therein re- 
cited to the register, with directions to pro- 
ceed according to law, to notify the lienors 
of said banliiTipt of his taking an account 
of liens, and their priorities, so that an 
order for the sale of the estate of said 
bankrupt might be made free of incum- 
brance ; and directing the register "to re- 
port said liens and their priorities, includ- 
ing therein the claim of Mrs. Ellen S. Camp- 
bell for an equitable settlement out of the 
estate of her husband, presented by her 
in her petition." The decree directed him 
"to make his report to the court, if practi- 
cable, before the adjourned term thereof, to 
be held at Abingdon on the 10th of De- 
cember, 1877." The register was orally in- 
structed by the judge in open com*t to give 
personal notice of his taking the account 
of liens, and of his inquiry into all matters 
referred to him, to all lien creditors and to 
the assignee; and it is not denied that he 
did give such personal notice. Under this 
order, most of the lien creditors, if not aU 
of them, being present in court by counsel 
when- it was made, the register afterwards 
proceeded to take the account of liens, 
after giving personal notice to all lien cred- 
itors and to Mrs. Campbell, and to take 
evidence on Mrs. C.'s claim. Having con- 
cluded his examination, he made up his re- 
port on the 8th of December, in his office, 
and filed it in open comrt on the 12th of 
December, 1877, during the adjourned term 
which was held from the 10th to the 14th 
days of that month. As to Mrs. C.'s claim, 
he said as follows in his report: "In regard 
to the claim of Ellen S. Campbell, I submit 
her proposition (petition) marked E. S. C, 
for an equitable settlement out of the es- 
tate of her husband, E, M. Campbell, and 
to which no exceptions have been taken, 
and therefore report that it be allotced. 
Prom the deposition of E. M. Campbell and 
others filed in this cause, I find that about 
six thousand dollars of the means of Mrs. 
E. S. Campbell, derived from her father's 
estate, were expended in ihe erection of the 
house in which she now lives." The regis- 



ter added the words in italic, at the sugges- 
tion of the judge after his report was present- 
' ed in court, in order to make it responsive 
to the order of reference. There was no 
exception to the register's report as to other 
matters. As to Mrs. Campb^'s claim the 
following exceptions were filed in court 
on the day after filing of the register's re- 
port: "T. P. Trigg, assignee of said bank- 
rupt, excepts to the report of John W. 
Stallai'd, register, filed the eighth day of 
December, 1877; and for cause of exception 
assigns the following, viz.: '1. Because the 
register has not made a, report in accord- 
ance to the decree. Instead of reporting 
whether Mrs. Ellen S. Campbell is entitled 
to an equity of settlement, he merely refers 
the court to her petition claiming such set- 
tlement. He makes no report at all as to- 
the amount she is entitled to by way of 
such settlement 2. The said report cannot 
be acted on at this time; because the same 
was not filed in time to give the assignee 
and creditors an opportunity to examine 
the same, and except thereto before the 
same came up for confiormation; the claim 
being filed on the 8th of December, 1877, 
with the register, and the affidavits in sup- 
port of said claim being taken on that day, 
without notice, and the report concluded on 
the 10th. 3. Because there was no process, 
issued or opportunity given to the assignei^ 
or the unsecured creditors to answer the- 
petition of Mrs. Ellen S. Campbell for an 
equity of settlement 4. Because the cred- 
itors whose claims are imsecured, who have 
proven their debts, were never notified to 
show cause against the allowance of the 
claim of Mrs. Ellen S. Campbell for an 
equity of settlement 5, Because the said 
report is based solely upon testimony 
that is illegal and improper in this cause, 
the only testimony being that of B. M, 
Campbell, who is the husband of the claim- 
ant of the equity of settlement and of 
other parties who derived their information 
by hearsay of the said husband. It was- 
not competent for the register to base any 
report upon such evidence. In no ease can 
the husband or wife be a witness fur or 
against each other. 1 Greenl. Ev. § 334, 
&c. 6. Because the statements, in the peti- 
tion, even though proved, would not. be 
sufficient to entitle the claimants to an 
equity of settlement The wife's equity at- 
taches only when resort must be, or is 
actually had to a comrt of equity to reduce 
her property into her husband's possession, 
or complete his title thereto. In the case at 
bar the title of the husband was complete, 
and he had actually converted the property 
of the wife, and appropriated the same; 
thus her right to an equity of settlement 
is gone. See Poindexter v. Jeffries, 15 Grat 
363; 1 Minor, Inst 307, 308. 7. Because 
there is no property out of which the claim- 
ant can claim a settlement; and, even if 
there was, there is no proof in the case, nor- 



CAMPBELL (Case No. 2,348) 



[4 Fed. Cas. page 1150] 



is there anything in the record or the re- 
port to show the amount of iha property 
out of which she might make such a claijn: 
or that her condition, or that oC her hus- 
band is such as to induce the court to malv(.-» 
a settlement. The allegations of her peti- 
tion or claim cannot be taken as true, be- 
cause there was no process upon the same 
or opportunity given the assign<^e or credit- 
ors to answer or deny it* " No objection 
was made to any part of the register's 
report, except that part relating to Mr.3. 
Campbell's claim, and the excep'ions of the 
assignee thereto. 

White & Buchanan and Daniel Trigg, 
for assignee. 

1. As to proper mode of procedure, see 
Stickney v. Wilt, 23 "Wall. [90 U. S.] 150; 
Smith V. Mason, 14 WaH. [81 TJ. S.] 419. 

2. As to evidence offered: First. Husband's 
testimony inadmissible in favor of wife. 
Kev. St. U. S. p. 162, § 858; Code Va. 1873, 
p. 1110, c. 172, § 22; Saunders v. Ferrlll, 
1 Ix-ed. 97; 7 U. S. Dig. p. 277. Second. 
Testimony of third parties as to statements 
made by husband inadmissible. Saunders 
V. Ferrill, 1 Ii'ed. 97; Lewis v. Caperton, 
8 Grat. 148. 

3. On the merits: 1 Minor, Inst. (1st Ed.) 
325; Poindexter v. Jeffries, 15 Grat 363; 
Oronie v. Hart, 18 Grat 739; 1 White & 
T. Lead. Cas. Eg. (4th Am. Ed.) pt 2, p. 672; 
Pool V. Morris, 29 Ga. 374; Taggart v. 
Boldin, 10 Md. 104; Gross v. Reddig, 45 
Pa. St 406; Lyne v. Bank of Kentucky, 

J. J. Marsh. 545; Hatch v. Gray, 21 
Iowa, 29; Lewis v. Caperton, 8 Grat. 148. 

Gilmore Penn, for Mrs. Campbell. 

The statements of petition must be regard- 
ed as true, no answer denying them having 
been put in by any one. The assignee had 
fuU knowledge of the petition of Mrs. B. S. 
Oampbell. The order directing the register 
to report ux)on the claim of jMts. C, among 
otlier incumbrances, was in piu:suance of as- 
signee's petition theretofore filed. See de- 
■ci-ee of Sept 11, 1877, and Oct. 31, 1877. The 
statements of the petition are substantially 
■confirmed by the depositions of Dr. Campbell, 
the bankrupt, Jno. Kxeger, and James Fields. 
In the notes on Dyer v. Dyer, 1 White & T. 
Lead. Cas. Eq. (4th Am. Ed.) pt 1, p. 282, it 
is said that a resulting trust arises where a 
purchase is made by a husband with the pro- 
ceeds of the wife's separate estate, or with 
money bequeathed to her, whether the deed 
is made in his own name or in that of a third 
person. Methodist Episcopal Church v. Jaques, 

1 Johns. Ch. 450, 3 Johns. Ch. 77; Dickinson 
V. Codwise, 1 Sandf. Oh. 214; Pinney v. Fel- 
lows, 15 Vt 525. Where money of wife, not 
reduced to possession by husband, has been 
invested In land and title taken by husband, 
there is a resulting trust good against cred- 
itors. 2 Story, Eq. Jur. (12th Ed.) p. 443, § 
1201, note 2; Click v. OUck, 1 Heisk. 607. In 



this case no conveyance has ever been made 
to Dr. C. The wife's funds, therefore, will 
be regarded in a coiu:t of equity as never 
having been reduced to possession by hus- 
band. Its chai-acter has only been changed 
from one piece of property to another, and 
will be regarded as now only in transitu. 
And whenever this is the case, and the court 
can lay hold of the propei-ty, it will do so, 
and will not permit the creditor of the hus- 
band to take it, unless upon condition that 
a fair, equitable settlement be made upon 
the wife and children. Notes to Murray v. 
Lord Elibank.l White &T. Lead. Cas. Eq. 634, 
etc. The statements of petition in this case, 
together with the depositions taken and filed, 
show that Dr. C, not only did not reduce the 
property of his wife to- possession; but also, 
that he refused to have the deed to the same 
made to himself. So, where the money of 
wife had been reduced to possession bj' hus- 
band, and the husband had only taken a 
bond for title, and had come to equity to get 
title. Mallory v. Mallory, 5 Bush, 464. If 
the conveyance in this case had been made 
to Dr. Campbell, then it might be necessary 
to show that there was an agreement between 
Dr. C. and his wife, that the property pur- 
chased by him with her funds should be held 
by him for her, or should be conveyed to her. 
But see opinion of Chief Justice Williams In 
Mallory v. MaUory, 5 Bush, 466, and Sims v. 
Spaulding, 2 Duv. 121. It is submitted that 
such proof has been offered as would be nec- 
essary to fasten a trust upon him, to the 
amount of the money of his wife so expend- 
ed, even if the conveyance had been made to 
him. In such a case as this, the declaration 
of the husband to show the purpose for which 
the payments were made, may be given in 
evidence. 1 White & T. Lead. Cas. Eq. 642, 
etc.; 2 Story, Eq. Jur. § 1201. 

HUGHES, District Judge. As to the fia-st 
exception of the assignee, it is true that, 
when fii'st presented to the com-t, the regis- 
ter's report recommended nothing as to Mi-s. 
Campbell's claim; but on the judge's sugges- 
tion that the register should recommend ei- 
ther the allowance or disallowance of the 
claim, the words recommending the allowance 
were inserted by the register in court. This 
amendment removes the technical objection; 
and the first exception, which is only a tech- 
nical one, is overruled. 2. The second ex- 
ception is also overruled. The claim of Mrs. 
Campbell was set forth in full, and preferred 
by her in her petition presented in open court, 
at the October term. It was one of the mat- 
ters expressly referred to the register, by the 
order of the 31st Oct, 1877, made on the pe- 
tition of the assignee. In pursuance of that 
order, the o-editors were convened by the 
register to show cause against the claim and 
against a sale free of incumbrances, some 
time before he made up his report. They 
accepted legal service of his summons to ap- 
pear before him. After a full hearing by 
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him and full opportunity given to all for ob- 
jecting to Ms report, it was made up on the 
8th December, while the lien creditors were 
still before him, and with their full knowl- 
edge. With the knowledge of them all,- he 
filed the report in open cowt on the 12th; 
and the assignee filed his exceptions to it on 
that day; and all have now been fully heard 
by the court in opposition to its allowance. 
The matter was before the register from 31st 
of Octoba* until the r2th December; and 
the creditors had the greater part of that 
time to put in their evidence, and file their 
arguments and objections against the allow- 
ance claimed by ISIrs. Campbell. They also 
had a dayand did make full argument against 
it in court. 

The bankruptcy proceeding is essentially a 
summary one. The action of the bankruptcy 
court, in regard to the real estate of this 
bankrupt, and to the liens and claims upon it, 
was invoked by the assignee himself. The 
proceeding taken on his motion, though nec- 
essarily summaiy in form, has been with full 
opportunity given for all parties in interest 
to be fully heard; and it is not competent 
for the assignee to object that he has failed 
to avail himself of the opportunities afforded 
him on his own motion, for making good his 
case. 

3. The third objection is overruled. It 
was on the petition of the assignee that the 
reference to the register was made, and that 
the lien creditors and all persons having 
claims upon the real estate were convened. 
It was in conseciuence of such petition of the 
assignee to sell clear of all incumbrances, 
that Mrs. Campbell presented her claim by 
petition, and that it was referred, along with 
other claims, to the register. The assignee 
had full notice of this claim by the proceed- 
ings in court; and as to the proceedings be- 
fore the register, it was he, virtually, who 
was summoning and convening incumbran- 
cers, and not they him. It was his duty to 
appear before the register without simimons; 
and, in point of fact, he was there diligently, 
both in person and by coimsel. It does not 
lie in his mouth, therefore, to say that he 
was not summoned before the register dur- 
ing his action upon a reference which the 
assignee himself had procm'ed. 

4. The foiu^th objection is overruled. The 
general creditors are represented, in all mat- 
ters in banliruptcy, by the assignee. They 
are generally so numerous that it Is not 
practicable to convene them for any purpose 
except to vote in the election of an assignee, 
and on the subject of dividends. It is not 
the policy of the bankruptcy law to convene 
them on other questions. It gives them no 
power to act on other questions. This as- 
signee was in fact present before the register, 
and represented all general creditors; The 
action of the assignee in now resisting the al- 
lowance, is the action of the creditors. .They 
could do no more than he is doing for them; 
and the objection, that they have not been 



convened each in person, is not weU taken. 
He is, in all respects, then- agent, attorney, 
and representative by statutory appointment. 

5. The fifth exception is overruled. In 
bankruptcy proceedings the bankrupt may 
be at any time examined by the register and 
by the com-t. As to all matters concerning 
his estate, he is a competent witness; and no 
objection can lie to his testimony, save to its 
credibUity. See section 50SG, Eev. St. U. S., 
and section 8 of the amended bankruptcy act 
of June, 1874 [18 Stat. 180], and Bump, 
Bankr. § 5086a. So also may the wife of a 
bankrupt be examined ui banlcruptcy. See 
Id. §§ 5087, 5088. And, generally, in the 
com-ts of the United States, "no witness shall 
be excluded in any civil action because he is 
a party to or interested in the issue tried." 
Rev. St. IT. S. p. 162, § 858. 

6. The question raised by the sixth excep- 
tion is one of more serious moment. The 
facts of the ease seem to have been misap- 
prehended by the exceptant. There has been 
no consummated conversion here, by the hus- 
band, of the wife's separate estate, as ex- 
ceptant claims; and the case of Poindexter 
V. Jeffries, 15 Grat. 363, and those like it, do 
not apply. There has been in this case a 
change of investment, from some other form, 
into the form of a dwelling-house near Abing- 
don; but the title of that property has not 
yet IJeen made to the separate use of the 
wife according to the agreement or imder- 
standing between herself and husband. 
Whoever, therefore, holds the legal title, 
holds it for the uses of whatever purpose the 
husband and wife had agreed that it should 
be devoted to. The legal title outstands in 
a third person subject to the decree of a com- 
petent com-t. The assignee cannot get the 
legal title without coming into a competent 
comrt and obtaining a decree for its convey- 
ance to him; and such com-t will then decree 
according to the equity of the case. This 
court is competent under the third clause of 
section 4972, Rev. St. XJ. S., to adjudicate 
specific claims upon the bankrupt's estate. 

It is a general proposition that, in equity, 
where the conversion of the wife's property 
from one foi;m into another has been at- 
tempted, or consummated, the court will con- 
sider that as having been done which should 
have been done. I had occasion to examine 
the law of this subject very elaborately in 
the bankruptcy Case of Anderson [Case No. 
351,] where a great number of authorities on 
the subject were reviewed; some of which 
are referred to in the briefs of counsel in this 
cause. That was a case in which, through 
the fraud of one Robert Gibbory, there had 
been an actual conversion, by the husband, 
of the wife's real estate to his own name and 
possession, by legal deeds; and it was de- 
creed that he was to be treated as a trustee 
for his wife; and that his lands did not pass 
to his assignee by the assignment in bank- 
ruptcy; and were not bound by the liens of 
his judgment creditors. In the present case, 
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the conversion has been only partially ef- 
fected; and the court may, with greater 
propriety, direct that that shall be done 
which ought to have been done; the more, 
because it had been agreed by the husband 
and wife that the investment in the dwell- 
house should be for her own benefit. The 
disposition of courts in recent years has been 
to go very far, and to reach out very dili- 
gently and searchingly to preserve a wife's 
inheritance to her separate use. It is only 
where fraud appears, that this policy has not 
been pm-sued; or where the rights of bona- 
fide purchasers, without notice, have inter- 
vened between the conversion and the set- 
tlement. And the courts invariably hold, in 
this last class of cases, that the pm-chase 
must be actual, and not merely constructive: 
—that purchase-money must have actually 
been paid before notice; the giving of a bond 
on time or the entering into a contract for 
the future payment of money not being suffi- 
cient. See 2 White & T. Lead. Cas. Eq. 62; 
2 Atk. 241; 3 Atk. 304 804. And in this con- 
nection the eom"ts hold that a judgment cred- 
itor is not a purchaser. 2 White & T. Liead. 
Oas. Eq. 92, and cases there cited; Id. 101, 
102. 

7. The seventh exception is not weR taken, 
in alleging that there is, in this case, no prop- 
erty out of which the wife can claim a set- 
tlement; for the allegation is that the dwell- 
ing-house property is the result of the ex- 
penditure of her separate estate. That is, 
of com-se, therefore, the property out of 
which her settlement must be made, if made 
at aU. 

As to the objection that the allegations of 
Mrs. Campbell's petition cannot be taken as 
true, because process was not served, nor 
opportunity given to the assignee or creditors 
to answer, that objection has already been 
considered in connection with exceptions two 
and three. In the summary proceeding, the 
exception takes the place of the answer, and 
the reference offers full opportimity for 
coimter testimony. The sworn petition of 
Mrs. C, supported by the sworn testimony 
of the bankrupt, and of the witnesses Kreger 
and Fields, taken by the register, with full 
opportunity of cross-examination afforded to 
the assignee and to the creditors, all of whom 
had been summoned before the register, con- 
stitute the proof on which the register based 
his report. It is sufficient proof in form and 
substance to justify a decree. If the as- 
signee and lien creditors failed, in the period 
of six weeks, to make answer to the petition, 
and to adduce testimony in refutation of the 
allegations of the petition and of the testi- 
mony of the bankrupt and other witnesses, 
the court has a right to presume that no 
counter testimony was available, and that 
no denial by answer could be made to the 
allegations of the petition. These allega- 
tions are themselves sufficient, if true, to 
warrant the com-t in decreeing a settlement; 
at least to the extent of requiring that the 



separate means of the wife, which have been 
expended upon the dweUing-house property 
by the husband, under the circumstances set 
forth in the wife's petition, shall not be di- 
verted to the payment of the husband's debts. 

On the merits, I think there can be no 
difficulty in this ease. The only question ad- 
mitting of doubt is, whether it was competent 
for the wife to come into the banla'uptcy 
proceeding for the adjudication of the matters 
set forth in her petition; and whether it is 
competent for the district court, on its bank- 
ruptcy side, in the summary bankruptcy pro- 
ceeding, to adjudicate her rights on the peti- 
tion, on the reference to the register and on 
the exceptions of the assignee to the register's 
report It is well settled that the assignee 
could not, by his petition, have brought the 
wife and the person holding the legal title in 
the dwelling-house, into the bankruptcy court 
against their will; nor required them, without 
their consent, to submit to a summary adjudi- 
cation of the wife's rights by that court. The 
case of Smith v. Mason, 14 Wall. [81 U. S.] 
419, settles that point; and the ease of Humes 
V. Scruggs, 4 Otto [94 U. S.] 22, somewhat 
similar in its facts to the present one, shows 
that a plenary proceeding is the proper one to 
be employed where the interests of third par- 
ties are to be affected. But if third pai-ties 
who are incidentally connected with the es- 
tate and assets in bankruptcy, are proceeded 
against summarily by the assignee, and 
choose to come in voluntarily, thereby waiving 
the rights which they have imder the ruling 
in Smith v. Mason, then we have the author- 
ity of Stickney v. Wilt, 23 Wall. [90 U. S.] 
150, for holding that that consent of theirs 
gives jurisdiction to the court in bankruptcy. 
Just as clearly may such parties (as Mrs. 
Campbell for instance, in this case), come in 
by their own petition, and ask an adjudica- 
tion of their rights. Here the assignee him- 
self invoked the authority of the court to 
take the summary proceeding before the regis- 
ter and to sen real estate free of incumbrances. 
Spurred to action by this petition of the as- 
signee for authority to sell the property in 
which she claimed a settlement free of incum- 
brances, the wife of the bankrupt, in favor 
of whose equitable x'ight to a settlement out 
of one parcel of the bankrupt's real estat'e 
a legal title outstands, comes voluntarily in, 
by petition, and prays that that right may be 
adjudicated by this court. The case of Stick- 
ney V. Wilt affords authority for the court to 
proceed in the summai-y manner when in- 
voked by the assignee, and concurred in by 
the bankrupt's wife. 

The coiu't referred both petitions, by the 
same order, to the register, and all parties 
have had the period of six w^eeks to make 
good their cases by testimonj^; they have had 
a hearing, after personal notice, before the 
register; and they now have a day in com-t 
for final argument and all proper motions. 
The interlocutory petition and the rule nisi 
ai'e the principal instruments of pleading in 
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the summary proceeding, and correspond 
with the bill and answer in the plenary one, 
which they substitute. As to general credit- 
ors in bankruptcy, even the petition and rule 
are unnecessary. See In re Judkins [Case No. 
7,560]. 

On the pleadings and proceedings, therefore, 
as well as on the merits, I feel warranted in 
overruling the seventh exception and maMng 
a decree in the case. I do so in view of 
section 4972 of the Revised Statutes of the 
United States, which extends the jurisdiction 
of the bankruptcy courts of the United States, 
amongst other things, to "the ascertainment 
and liquidation of the liens and other specific 
claims" on the assets of the bankrupt. Hav- 
ing, under this section, full jmnsdiction over 
the subject-matter of the claim, the authority 
of the bankruptcy court was defective only 
in respect to such persons as are but inci- 
dentally connected with the bankrupt's estate. 
The case of Stickney v. Wilt [supra], removes 
any difficulty which the court might have on 
that score, by deciding that, where such per- 
sons come voluntarily into the bankruptcy 
court, as Mrs. Campbell has done here, that 
com-t may bind them by its decrees. The 
seventh exception of the assignee is therefore 
overruled. 

Decree entered directing the assignee to pay 
to airs. Campbell the sum of six thousand 
dollars out of the proceeds of said house and 
lot, and that the stocks, etc., set forth in 
her petition be set apart to her for her sole 
and separate use in lieu of her contingent 
right of dower. 
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Case No, S,349. 

CAJSIPBELL'S CASE. 

CI Abb. U. S. 185; ^ 1 Am. Law T. Hep. Bankr. 
30; 1 N. B. R. 165; Bankr. Reg. Supp. 36; 
7 Am. Law Reg. (N. S.) 100; 6 Int. Rev. 
Rec. 174; 6 Phila. 445; 3 Pittsb, Rep. 96; 15 
Pittsb. Leg. J. 13; 24 Leg. Int. 356.] 

District Court, W. D. Pennsylvania. 1867. 

INJUNCTIOX — PllOCEEDINGS IN STATE CoDRTS — 

Powers op District Codrts. 

1. A district court has not power to enjoin the 
prosecution of an action in a state court. 

[Cited in McKinsey v, Harding, Case No. 
8,866, Applied in 'Re Burns, Id. 2,182. 
Disapproved in Re IMallory, Id. 8,991, Cited 
in Re Brinkman, Id, 1,884; Hudson v, 
Schwab, Id. 6,835,] 

2. The bankrupt act of 1867 [14 Stat. 517] 
does not confer such power, even in aid of 
proceedings in bankruptcy; nor does it impair 
the rule prescribed by the act of :af arch 3, 1793, 
forbidding injunctions to stay proceedings in 
courts of a state. 

Motion to dissolve an injunction. 

Painter, Golden & Foster, for motion. 
Mr. Patterson, opposed, 

* [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission,] 
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ArcCANDLESS, District Judge. I feel the 
grave responsibility which attaches to the 
decision about to be announced. In constru- 
ing a new and untried statute, and establish- 
ing the practice to be observed in its proper 
administration, there must necessarily be 
much diversity of opinion among both law- 
yers and judges. The interests involved are 
frequentiy so large and the principles so im- 
portant, that inextricable confusion must re- 
sult from an unsound interpretation of the 
legislation of congress. This bankmpt act 
[of 1867] is highly beneficial to both the debt- 
or and the creditor. It was designed to re- 
lieve the one from oppressive liabilities, 
which render him unfit to contribute to the 
productive wealth of the country; and it af- 
fords the other an assurance that all the 
property of the debtor, except what from mo- 
tives of humanity he is permitted to retain, 
shall be honestiy devoted to the payment 
of his debts. With a fraudulent debtor it 
is wisely and jusfly stringent, compelling a 
full discovery and surrender of his assets, 
for the benefit of his creditors, under peril 
of imprisonment for contempt— [which in 
the com-ts of the United States is] = a pen- 
alty not to be disregarded. 

The present is a case upon creditors' peti- 
tion to declare Hugh Campbell a bankrupt. 
Numei'ous acts of bankruptcy have been as- 
signed, all of which are denied, and a trial 
Iby Jm:y awarded. Slany judgments of large 
amount, the validity of which is not ques- 
tioned, have been entered in the com't" of 
common pleas of Armstrong county; and 
they are all prior in date to the period .when 
the bankrupt law went into operation. Upon 
final process, a sale of real estate by the sher- 
iff has been made, and twenty-nine thousand 
two hundred and ninety dollars realized and: 
brought into court for disti-ibution. Under 
these circumstances om: extraordinary power 
of injunction was invoked to restrain not on- 
ly the plaintiffs in these judgments, but the 
courts of the state and their executive offi- 
cers from fmrther proceeding, with the de- 
sign to bring all the property of the bankrupt 
into this court, as a court of bankruptcy, for 
division among all his creditors. The in- 
junction against the sheriff and the parties 
was granted, with leave, instanter, for a mo- 
tion to dissolve, that we might ascertain 
whether, under the bankrupt law, we have 
the right to interfere with the courts of the 
state in the legitimate exercise of their func- 
tions. 

After much reflection I am satisfied we 
have not, nor with the actors or parties liti- 
gating before them. 

The first section of the act is wide in its 
scope, and would seem to bring all parties, 
estates, and interests connected with the 
banla-upt into a common forum or center. 
And to do so, it is contended that congress, 
by implication, conferred upon the district 
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courts of the United States tlie authority to 
suspend all and every proceeding elsewhere, 
and to command obedience to their man- 
dates, exclusive of all other jm-isdictions. 
This, by virtue of the fifth clause of the 
eighth section of the first article of the con- 
stitution of the United States, gi-anting the 
power "to establish uniform laws on the sub- 
ject of bankruptcies throughout the United 
States," congress had the right to do,— but 
they have not done so. 

Staring them in the face was the act of 
March 2, 1793, § 5 [1 Stat. 334], expressly de- 
claring, "Nor shall a writ of injunction be 
granted to stay proceedings in any court of a 
state." There is nothing in the bankrupt law* 
in terms repealing this statute, and the au- 
thority conferred by section 40 to issue an in- 
junction against the banknipt and aU other 
persons, excludes the presumption that it is 
to be exercised without limitation. Other 
"persons" here expressed, has reference to 
pai'ties interfering with the property of an 
individual not yet adjudicated an involunta- 
ry bankrupt, and which is to be preserved in- 
violate, until his bankruptcy has been legal- 
ly ascertained. It does not refer to the 
cotn'ts of a state, or to their executive oifi- 
eers. It was not designed to arrest the 
whole machinery of another and independent 
forum, which is exercising its best efforts to 
marshal the assets of the debtor, and after 
discharging the legitimate lielis to which 
they are subject, reserving the residue as a 
fund for tlie assignee in bankruptcy. 

Liens by this law, as they should be, are 
held sacred. To say that the vigilant cred- 
itor, who by his diligence has secured his 
debt, and has a valid lien upon the property 
of the banla-upt, shall come in with aU the 
other creditoi's pro rata, w^ould be a perver- 
sion of the pm*poses of congress in the pas- 
sage of the act. No right acquired by the 
creditor is affected or impaired. Section 14 
expressly protects him. The assignee has 
authority, under the direction of this court, 
to discharge any lien upon any property, 
real or personal, and is authorized to sell the 
same subject to such lien or other incum- 
brances. By section 15 he is permitted to 
sell all unincumbered estates, real and per- 
sonal, on such terms as he thinks most for 
the interest of the creditors. Where there is 
a lien on real or personal property, section 
20 admits the holder of the lien as a cred- 
itor in bankruptcy for the balance of the 
debt, after deducting the value of the prop- 
■erty, to be ascertained by agreement or sale, 
or the creditor may release or convey his 
claim to the assignee, and be permitted to 
prove his whole debt in banki'uptcy. 

These several sections are distinct recog- 
nitions by eongi'ess of the sanctity of liens, 
obtained before the inception of proceedings 
in banki-uptcy, and they control, and are a 
limitation of the sweeping provisions of the 
first section. It is among the elementary 
principles with regard to the construction of 



statutes, that every section, provision, and 
clause of a statute shall be expounded by 
a reference to every other. The most gen- 
eral and absolute term of one section may 
be qualified and limited by conditions and 
exceptions contained in another, so that all 
may stand together. 

All liens then remain intact. The bank- 
rupt's final certificate operates to discharge 
his person and futm-e acquisitions, while, at 
the same time, the mortgagee or other lien 
creditor shall be permitted to have his sat- 
isfaction out of the property mortgaged or 
subject to lien. A legal right without a 
remedy would be an anomaly in the law. 
[Peck V. Jenness] 7 How. [48 U. S.] 623. 

It is true that section 1 of the act declares 
that the jurisdiction conferred on the district 
court of the United States shall extend to 
"all cases and controvei'sies arising between 
the bankrupt and any creditor or creditors 
who shall claim any debt or demand under 
the bankruptcy." But as the supreme com-t 
of the United States say, in the case of 
Peck V. .Tenness, before quoted in 7 How., 
the court of common pleas of Armsti-ong 
county has full and complete jurisdiction over 
the parties and the subject matter; and its 
jurisdiction had attached long before any act 
of banki'uptcy was committed. It is an in- 
dependent tribunal, not deriving its authority 
from the same sovereign; and is, as regards 
the district com-t, a foreign forum, in every 
way its equal. The district com-t has no 
supervisory power over it. 

"When the jurisdiction of a com-t, and the 
right of a plaintiff to prosecute his suit in 
it, have once attached, that right cannot be 
arrested or taken away by proceedings in 
another court These rules have their foun- 
dation not merely in comity, but in necessity. 
For if one may enjoin, the other may retort 
by injunction, and thus the parties would 
be without remedy; being liable to a process 
for contempt in one if they dare to proceed 
in the other. Neither can one take property 
from the custody of the other by replevin or 
other process, for this would produce a con- 
flict of jurisdiction extremely embarrassing 
in the administration of justice. The fact, 
therefore, that an injunction issues only to 
the parties before the court, and not to the 
court itself, is no evasion of the difiiculties 
that are the necessary result of an attempt 
to exercise that power over a party who is 
a litigant in another and independent forum. 

It follows, therefore, that this court has 
no supervisory power over the court of com- 
mon pleas of Armstrong county by injunction 
or otherwise, unless it is conferred by the 
bankrupt law. But we cannot discover any 
provision in that act which limits the juris- 
diction of the state courts, or confei-s any 
power on the bankrupt coui't to supersede 
their jm-isdietion, or wrest property from the 
custody of their officers. On the contrary it 
provides, in section 14, that the assignee 

"may prosecute and defend aU suits at law 
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or in equity, pending at the time of the ad- 
judication of banliruptey, in -which such 
bankrupt is a party, in his own name, in 
the same manner, and with the like effect, 
as they might have heen prosecuted or de- 
fended by such bankrupt" In other words, 
as to the estate and property of the bank- 
rupt, the assignee is subrogated to all his 
rights and responsibilities. The act sends 
the assignee to the state court, and admits 
its power over him. It confers no authority 
on this court to restrain proceedings therein 
by injunction or other process, much less to 
take property out of its custody or possession 
with a strong hand. 

Finding no such grant of power, either in 
direct terms or by necessary implication, 
from any of the provisions of the banlirupt 
law, we are not at liberty to interpolate it 
on any supposed grounds of policy or ex- 
pediency. We shall, therefore, be compelled 
to dissolve this and all other injunctions in 
similar cases. 

I have not submitted this opinion to my 
Brother Grier; but it may be a source of 
gratification to the profession to learn that, 
sitting with him recently, at circuit in Phil- 
adelphia, we conferred upon this case, and 
I am pleased to say that he concurred in 
the legal principles upon which it should be 
decided.' 

Injunction' dissolved. 



Case I^To. S,350. 

OAMPBBLIi V. The AliKNOJIAO. 

[Bee, 124.] * 

District Courts D. South Carolina. Nov. 25, 
1798. 

Charter Party — Barratry op Master and 
Crew — Repairs to Vessel — Deviation. 

Owner of a vessel not" liable for barratry of 
captain and crew, beyond the sum mentioned 
in the charter-party: nor to repairs of the ship, 
if [unless] warranted by the owner to be kept 
staunch during the voyage. But in case of loss 
and expense by necessary deviation, both ves- 
sel and cargo must contribute in gener-al aver- 
age. 
[See Arthur v. The Cassius, Case No. 564; 
Donahoe v. Kettell, Id. 3.980; The Casco, 
Id. 2,486; The Star of Hope, 9 Wall. (76 
TJ. S.) 203; The Joseph Farwell, 31 Fed. 
S44; Potter v. Ocean Ins. Co.. Case No. 
11,335.] 

. In admiralty. 

Before BEE, District Judge. 

This ship, belonging to Mr. Wood, of the 
state of Massachusetts, and of which Wheel- 
wright was master, was chai'tered on the 
30th January 1797, in the port of Liverpool, 

*In Burns* Case, argued and decided at the 
same time with Campbell's Case, reported in the 
text, the same doctrine was re-asserted. See 7 
Am. Law Reg. (N. S.) 105 [Burns, In re. Case 
No. 2,182], 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 



by Anderson and Child, agents, and Wheel- 
wright, master, in behalf of the owner, to 
Campbell, Harvey and Co. merchants of 
Charleston; who, by the words of the 
charter-party, were to have the whole reach 
and bm'den of the ship (except the cabin and 
sufficient room for crew, stores, «S:c.) on 
a voyage from Liverpool to Greenock, then 
to Charleston; from thence to Cowes, Cork, 
or some other port in Europe, at certain 
stipulated freights. The vessel to be at the 
expense of the owner and master, and to 
be kept tight, staimch, and strong, well 
manned, victualled, tackled, and provided in 
every respect for such a voyage in the mer- 
chant service. For the performance of cove- 
nants in the charter-party, each party was 
bound in a penalty of £500 sterling, to se- 
cure which, the agents of the owner and 
the captain boimd the ship; and the freight- 
ers, the goods to be laden on board. In ptur- 
suance of this agreement the ship proceeded 
from Liverpool to Greenock, and after tak- 
ing in a full load of goods, sailed for Charles- 
ton about the 3d April 1797. After proceed- 
•ing nearly two thirds of the voyage, she 
was captured by a French privateer, and 
ordered to Nantz. Fourteen days after this, 
she was recaptured by a British sloop of 
*war, and sent to Cork, where she arrived 
on the 30th May. Here the agents for the 
freighters paid the requisite salvage for ship 
and cargo, *nd she sailed again for Charles- 
ton in August; but, meeting with bad weath- 
er and contrary winds on this coast, was 
compelled to put into Norfolk, in distress, 
in the beginning of November. It is in evi- 
dence that when the ship arrived in Hamp- 
ton Roads, all the crew, except the two 
mates, left her. The captain, who was in 
bad health, went to Norfolk, and there pre- 
vailed on a Mr. Dana to act as agent. By 
his direction three sevei'al surveys were 
made, in consequence of which it was 
thought fit to land the cargo, that the vessel 
might be repaired and refitted for proceed- 
ing to Charleston. Some parts 6f the cargo 
were found damaged; other parts had been 
plundered, and some goods were missing. 
Sundry articles sold, or offered for sale, by 
the seamen on shore, were seized and libelled 
in the district court of Virginia, as forfeited 
under the trade laws of the United States; 
but that court, being satisfied that they had 
been purloined from the cargo, ordered them 
to be given up to the agent. As soon as 
it was discovered that many of the goods 
were missing, the captain and both mates 
followed the example of the others of the 
crew; left the vessel, and quitted Norfolk. 
The agent, therefore, hired another captain 
and crew, who brought the vessel to Charles- 
ton in February following. It appears, al- 
so, that Mr. Dana sold at public auction 
such parts of the cargo as were damaged, 
to the amount of £3855 Virginia currency; 
out of which he reimbmrsed himself for re- 
pairs and outfits of the ship at Norfolk, to 
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the amount of £700 sterling. For repay- 
ment of this sum, and for the deficiency 
of goods landed at Norfolk ascertained by 
the manifest and bills of lading, this suit 
is bi'ought. 

The claimant contends that the amount of 
repairs at Norfolk, having been occasioned 
by tempestuous weather, must be brought 
into genei'al average. That any deficiency in 
the cargo must be attributed to the vessel's 
having been twice captured. That the mas- 
ter could not prevent plunder or spoliation 
when he was not in possession of the vessel; 
and that the freighters of the whole vessel, 
must be considered as owners for this voyage, 
and, as such, have a remedy against the in- 
surers, and are liable to other persons who 
had goods on board. T^at, at all events, 
Wood's responsibility is limited by the char- 
ter-party. As to the liability of Campbell 
and Harvey as owners pro hac vice, cases 
were quoted from Park, Cowper, and Ma- 
gens. But these all related to insurance, and 
only shew that in case of deviation, consid- 
ered as baiTatry, the insurers, shall not be 
discharged from their insurance of owners 
pro hac vice, unless consent of such owners 
to the deviation can be proved. The con- 
sent of the real owner was determined not^ 
to discharge the insurers. How is the case 
here? The ownei*s pro hac vice had no con- 
trol over the master; they did not appoint, 
nor could they discharge hifti; and, of 
course, shall not be liable for his acts. By 
the terms of the charter-party the ship was 
to be Itept tight, staunch, &c. for the voyage; 
the owner therefore must bear the damages. 
All necessary charges of unloading, reload- 
ing, anchoi*age, pilotage, storage, wharfage, 
and other such expenses incurred at Norfolk, 
together with wages and victualling of the 
crew from the day of consultation on board 
at sea as to seeking a port, till the day of 
her leaving Norfolk to retm-n here, must be 
brought into general average. The difference 
between their own share of these charges, 
and the amount of goods sold at Norfolk 
must be paid to the actors in this cause. 

The last point for my determination relates 
to the barratry committed by the master 
and crew. Is the owner of the ship liable 
for this? and to what amount? There is a 
clear deficiency of thii-ty-sLx: boxes, trunks, 
&c. said to be worth £3500 sterling. This 
appears from a comparison of the manifest 
signed by the captain, with the report of a 
person employed by the agent at Norfolk, 
under the direction of a custom-house officer. 
But it is said that this proceeded from the 
double captui-e of the vessel. If so, it must 
have happened before the captain made his 
protest at Cork. He there mentions a quan- 
tity of porter drunk by the French; but not 
a word of any spoliation by the British: if 
any had taken place it might and ought to 
have been ascertained by survey, before the 
salvage was fixed and paid. Nothing said 
by the captain can countervail his protest. 



It appears, however, that thi'ee boxes were 
sold at Cork, by the captain, for his own 
use. He confesses this; and that the sale 
produced £180. Goods to a considerable 
amount .were found on two of the seamen 
at Norfolk, and the decree of the dlsttiet 
court there restored them as parts of the 
cargo. There is no direct proof that the 
others carried off their share; but it will 
hardly be doubted, when we consider that 
many bundles and boxes were found broken 
open and robbed, when the vessel was fii'st 
boarded at Norfolk; and that all the sea- 
men left her as soon as she arrived there, 
and were soOn followed by the captain and 
both mates. 

Indeed, so strong is my conviction upon 
this point that I should not hesitate to make 
the ship liable to the full amount of her 
value, if the charter-party were out of the 
way. But the parties have thereby fixed 
their own damages, and I cannot exceed 
them. Let this ship be sold, and from the 
proceeds let the actors receive the sum of 
£500 together with all expenses incurred at 
Norfolk by the tmloading, and detention of 
the vessel, beyond what they are bound to 
pay in general average. Let a statement of 
the amount be made by the register, and en- 
rolled with this decree. 

NOTE [from original report]. The vessel 
sold for six thousand dollars. The marshal 
paid to Campbell and Harvey the following 
sums: 

Penalty fixed by charter-party f 500 

Amount of repairs, deducted from sale 
of part of the cargo 5JS 

Ship's share of general average. .... 43 



£1091 



Case Wo. S,351. 

CAIVIPBELL V. AYSHLKE. 

[Nowhere reported; opinion not now acces- 
sible.! 



Case Wo. 2,353. 
ga:mpbell v. bahclat, 

[4 Biss. 517.] ^ 

Circuit Court, N. D. Illinois. April, 1869. 

Opening Default — Misunderstanding between 
Counsel. 
This court will not allow parties to be injured 
or prejudiced by any misunderstanding between 
their counseJ, 

[At law. Action by Andrew J. Campbell 
against Daniel Barclay.] This is a motion 
to set aside a judgment entered on default, 
it being alleged that the default was taken 
and entered in violation of an understanding 
between counsel, 

DRUMMOND, District Judge. This is the 
rule that I have always adopted in these 



^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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cases, that where there is any agreement, 
understanding, negotiation, or arty thing of 
the sort, as to the disposition of a case, and 
there is a difference of opinion between the 
counsel as to what actually took place, that, 
as it arises from the fact of the negotiations 
pending between the parties, although there 
may be a difference of opinion, or misunder- 
standing, I will not allow the party to be 
prejudiced by the misunderstanding. Where 
counsel deal with, each other at arm's-length, 
each standing on his own rights, of course 
there need be nothing of that sort; but where 
a negotiation is entered into between coim- 
sel, and difficulty and misunderstandings 
arise in consequence of that, I do not allow 
the party to be prejudiced. If you say that 
there never was anything of the kind at all; 
that there never was an agreement or xmder- 
standing that the declaration should be given 
to them, and plea furnished by them.— that 
is another matter. If you say this is made 
out of whole doth, that is another matter. 
Judgment set aside. 



Case No. 3,353. 

CA^iJPBEIiL T. BARCLAY. 

[5 Biss. 179,]^ 

Circuit Court, N. D. Illinois. Oct., 1870. 

PATLNrs— Damages fou Isfkisgemest. 

1. The price for which the plaintlif has sold 
his rights to certain territory is no criterion by 
which to determine the value of his patent, or 
the damages sustained from its infringement. 

2. Nor are such damages to be estimated 
solely by the profits which the defendant actual- 
ly realized, for he may have conducted his 
business unskillfully. 

3. The true question is, what advantage might 
the defendant, by skill, have obtained by using 
the patented device instead of the old device. 

Action at law to recover damages for an al- 
leged infringement of letters patent, dated in 
1SG5, granted by the United States to the 
plaintiff for an improved tool for making me- 
tallic seams for showcases. 

Merriam & Alexander, for plaintiff. 

Bldridge & Tom-telotte, for defendant. 

BLODG-ETT, District Judge, after describ- 
ing to the jury the characteristics of the pat- 
ent, and it being admitted that the defendant 
infringed the plaintiff's patent, instructed the 
jury as to the rule for computing the dam- 
ages, as follows: 

The mere infringement of the plaintifE's 
patent entitles the plaintiff to nominal dam- 
ages, without any proof as to the actual 
amount of damage sustained; but if the 
plaintiff seeks to recover more than nominal 
damages, he must show the extent of the 
damage he has sustained, and recover by 
that proof. 

1. The price for which- the plaintiff has 

^ [Reported by Josiah H, Bissell, Esq.., and 
here reprinted by permission.] o 
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sold his rights to certain territory is no cri- 
terion by which to determine the value of his 
patent or the damage sustained by its in- 
fringement in the territory retained. Invent- 
ors are frequently compelled by stress of pov- 
erty or force of circumstances, to dispose of 
some part of their rights in the thing invent- 
ed at much lower rates than they and others 
know them to be worth. The fact that the 
inventor has sold or given away some por- 
tion of a patented right is no justification to 
another who has wrongfully infringed upon 
the rights retained. 

2. Nor is the amount of damages to be 
measm*ed solely by the profits which the de- 
fendant realized by the use of the patent, be- 
cause he may have conducted his business in 
so unsuccessful a manner as to have made 
no profits, notwithstanding the use of the 
patent. In otlier words, he might have lost 
money in the business whether he used the 
patented tool or used the old-fashioned im- 
plement. 

The true question is, what advantage, if 
any, did the defendant obtain, or might he 
by sluU have obtained, by using this patent- 
ed device, over the use of the old device or 
process to obtain the same end, and what 
does the evidence show such advantage to 
amoimt to in money, as nearly as you can re- 
duce the same to money? The plaintiff has 
a right to a fair compensation under the evi- 
dence for the infringement of his right, but 
at the same time the damages awarded must 
not be oppressive or vindictive. 

Verdict for plaintiff, and damages assessed 
at $300. 

Case ISTo. 3,-354. 

OAjMPBELIi et al. v. BAHNBY. 

[5 Blatchf. 221.]^ 

Circuit Court, S. D. New York. May 30, 1864. 

CasTOMS Duties — Product of Country Betoxd 
THE Cape of GtOOD. Hope. 

Calcutta, in the British East Indies, is to be 
regarded as a country beyond the Cape of Good 
Hope, under the 14th section of the tariff act 
of July 14th, 1862 (12 Stat. 557), which im- 
poses an additional duty of 10 per cent, ad 
valorem on goods, the growth or product of 
countries beyond the Cape of Good Hope, when 
imported into the United States from places 
this side of it. 

This was an action [by George W. Camp- 
bell and others] against [Hiram Barney] the 
collector of the port of New York, to recover 
back an additional duty 'of 10 per cent, ad 
valorem, paid, under protest, on a quantity 
of linseed, the product of Calcutta, in the 
British East Indies, imported into the United 
States, from London, in England. The ad- 
ditional duty was imposed under the 14th 
section of the tariff act of July 14th, 1862 
(12 Stat. 557), on the ground that the lin- 
seed was the product of a country beyond 
the Capie of Good Hope, 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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Sidney "Webster, for plaintiff. 
B. Delafield Smith, Dist. Atty., for defend- 
ant. 

NELSON, Circuit Justice. Tlie objection 
taken to this additional duty is, that the lin- 
seed of Calcutta, which is a part of the Brit- 
ish East Indies, is not the product or growth 
of a country beyond the Cape of Good Hope, 
within the meaning of the revenue laws. 

The supreme court have held (Stairs v. 
Peaslee, 18 How. [59 U. S.] 521), under the 
clause in the tariff act prescribing that the 
appraisement of the value of goods imported 
shaU be according to their market value in 
the principal markets of the coimtry from 
which they are exported, that the word 
"country" embraces all the possessions, how- 
ever widely separated, that are under the 
conti'ol of the same sovereign or government; 
and it is insisted that, upon this principle, 
Calcutta or the Bast Indies are, in this case, 
to be taken and regarded as a part of Great 
Britain, and not as a country beyond the 
Cape of Good Hope, and, hence, that the 
article in question is not the growth or prod- 
uct of a country beyond the cape. 

The answer to this argument is, I think-, 
clear and explicit, upon the words of the 14th 
section itself. That declares, that goods, the 
growth or product of counti-ies beyond the 
Cape of Good Hope, shall, when imported 
from places this side of it, pay a duty of 10 
per cent, in addition to the duties imposed 
on such articles when imported directly from 
the place or places of their growth or pro- 
duction. The word "countries," in this sec- 
tion, is obviously used in a local and geo- 
graphical sense, without regard to the 
subdivision of the territory under different 
sovereigns or governments. 

Judgment for defendant 



CAMPBELL, (BOYREATJ v.). See Case No. 
1,760. 



Case 3«"o. S,355. 

OA&IPBELL v. BROWN et al. 

[2 "Woods, 349.] ^ 

Circuit Court, "W. D. Texas. June Term, 
1876. 

Attorkey axd Client — Actios to Recover 
Mesne Profits— Meascre of Damages — Occc- 
PANT IN Good Faith — Compensation for Im- 
provements. 

1. Attorneys at law, in the exercise of their 
proper functions as such, are not liable for their 
acts when performed in good faith, and for the 
honest purpose of protecting the interests of 
their clients. 

2. The rule for the measure of damages in 
actions for mesne profits is the fair rental value 
of the property. 

3. If the fair rental value cannot.be ascer- 
tained, then the rule of damages would be the 



^ [Reported by Hon. "William B. "V\''oods, Cir- 
cuit Judge, and here reprinted by permission.] 
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fair actual value of the property while in pos- 
session of the defendant, if prudently and judi- 
ciously managed. 

4. No recovery can be had for profits accru- 
ing after the commencement of the action for 
mesne profits. 

5. By the law of Texas, if a person acquires 
and holds possession of land in good faith, be- 
lieving it to be his own, or to belong to the 
person of whom he holds it, he is entitled to be 
paid for the permanent and valuable improve- 
ments made by him thereon, though his title 
proves to be invalid. 

6. But after the party having the better title 
brings suit to recover the property, the person 
in possession, or any one taking possession un- 
der the same title during the pendency of the 
suit, can no longer set up the plea of good faith, 
and cannot recover for improvements made aft- 
er the commencement of the suit. 

This was an action at law [by A. A. Camp- 
bell, administrator] to recover mesne profits. 
The case was this: Under Judicial process 
for possession of a league of land, Hancock 
and West acting as attorneys of one Connett, 
had been put into possession and had leased 
the land to one Nash, and continued to ex^*- 
cise a general superintendence for Connett. 
The intestate of the present plaintiff insti- 
tuted suit against Nash to try the title, and 
recovered. Pending the suit, Connett, Nash's 
landlord, sold the property to Brown, who 
entered into possession. Hancock and West 
as Gonnett's attorneys, were to have one- 
fourth of the propei'ty if successful, and the 
sale by Connett and Brown was made sub- 
ject to this understanding. They continued 
to manage the litigation after Brown's pur- 
chase, and Brown acted under their advice 
and direction. After the termination of the 
suit against Nash, the plaintiff's intestate 
commenced this suit against Brown, Han- 
cock and West for mesne profits. Hancoclc 
and West pleaded that they acted only as 
attorneys and were not amenable to an ac- 
tion, not being in possession in fact, and not 
having received the rents and profits. 

A. M. Jackson, for plaintiff. 
G. S. West for defendants. 

BRADLEY, Circuit Justice (charging jury). 
The fii'St question to be considered is the 
liability of the defendants. There is no ques- 
tion as to the liability of Brown. It is con- 
tended by Hancock and West, however, that 
they have had no possession or use of the 
property, but that all they have had to do 
in relation to it has been in their profes- 
sional capacity as attorneys-at-law, represent- 
ing Connett originally, and subsequently 
Brown as his grantee. It is a general rule 
that attorneys-at-law, in the exercise of their 
proper functions as such, are not liable for 
their acts when performed in good faith and 
for the honest purpose of protecting the in- 
terests of their clients. The public intei-est 
demands this. If attorneys cannot act and 
advise freely and without constant fear of 
being harassed by suits and actions at law, 
I partfes could not obtain their legal rights. 
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If not free to advise and defend those who 
seek tlieir aid, the laws are made in vain. 
Injustice and oppression would rule high- 
handed in the land. The untranimeled free- 
dom and zeal, no less than the learntag and 
ability of the members of the legal profes- 
sion, are necessary to make them what they 
really are— the great body-guard of men's 
rights in society. It is as necessary to the 
public weal that they should be priyileged 
from molestation by actions and suits in the 
coui'ageous perfonnance of then* duty as it 
is that the representatives of the people in 
the legislature or the judges of the courts 
should be thus privileged. Hastings v. Lust, 
22 Wend. 410; Hodgson v. Scarlett, 1 Barn. 
& A. 232; Wright v. State, 18 Ga. 383; Hunt 
V. Printup, 28 Ga. 297; Wigg v. Simonton, 
12 Rich. Law, 583; Hargrave v. Le Breton, 
i Burrows, 2423. Unless, therefore, Han- 
cock and West went beyond the line of their 
duty as attorneys for Connett, who was a 
resident of Missouri and rmable to attend 
personally to his interests here, they are not 
liable in this action. The mode in which 
their compensation was provided for does 
not affect the question. Whether their lee 
was to be contingent on success or certain in 
amount makes no difCerence. Did they go 
outside of the line of their duty as attorneys? 
In this coimtry the oflBce of attorney includes 
that which is known in England as a solici- 
tor, and his duties are not confined to acts 
done in the office or the court room, but ex- 
tend to all those acts which are necessary to 
be done in tlie conduct of the litigation or 
legal business or transaction with which he 
is charged; for example, the making and 
serving of notices; the direction of officers 
of the law in the performance of their official 
acts; the supervision and direction of formal 
or judicial transfers of possession; the mak- 
ing of demands when necessary to be made; 
the collection of moneys; the making and de- 
livery of leases; the examination of titles of 
an estate; the effecting of a sale or a pur- 
chase, and the general supervision of a busi- 
ness ti'ansaction -which requires the superin- 
tendence of a pei'son skilled in the laws. 
Where possession of an estate has been deliv- 
ered by legal forms, under the direction of 
an attorney, or formally delivei'ed to him in 
b^alf of his principal; the retaining of pos- 
session afterwards by the principal, or by a 
person whom the attorney places in posses- 
sion for him, does not make the attorney re- 
sponsible for the acts of such person while 
in possession, imless, indeed, he conceals his 
principal and assumes the character of prin- 
cipal himself. 

The next question to be considered is the 
amount of damages. The ordinary rule for 
the measm'6 of damages in actions of this 
sort, is the fair rental value of the prop- 
erty, as the plaintiff's counsel has contended. 
If this cannot be ascertained, the next best 
rule is the actual value of the use of the 
property under prudent management. I do 
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not remember any evidence in the case which 
showed any rental value. It does not ap- 
pear that this property, or any similar to 
it in the neighborhood, had been let at a 
pecuniary rent, or, if it had, what the 
amount of the rent was. We can not 
tell, therefore, precisely what its rental 
value was. The plaintiff was given evi- 
dence of estimates^ made by witnesses of 
what they considered the property to be 
annually worth, based on their calculation of 
what could be actually made from it. But 
whether any person would have undertaken 
to pay a rent for it equal to the amount 
named by these witnesses may be a question. 
There are always risks attending the use of 
such a property and the demand for its 
products, which more or less affect the rent 
which parties are willing to give. And, then, 
no one is willing to give, in rent, all he ex- 
pects to make from the property. What the 
defendant did actually make, we have some 
evidence to show fi-om the testimony of 
Brown himself, and this will have consider- 
able weight in establishing the value of the 
use during the period of his possession. 
What he actually did make, however, is not 
the measvire of the plaintiff's right of re- 
covery. This is not an action for an account 
of what he actually received; but for what 
the plaintiff might have received from a 
prudent use or renting of the property, had 
he not been deprived of its possession. The 
defendant may have- had bad luck, or he 
may not have managed prudently. The 
plaintiff ought not to be saddled with his 
bad luck, or his unskillful or imprudent man- 
agement. If the fair rental value can not 
be ascertained, you must ascertain as near 
as you can from the evidence, and give to 
the plaintiff the fair actual value of the 
property during the period it was in the 
possession of the defendant if prudently and 
judiciously managed. 

In making this estimate, you will make 
allowance for destruction caused by uncon- 
trollable floods, which would necessarily 
have affected the value of the property had 
it been in the possession of the plaintiff him- 
self. There can be no legal or actual per- 
ception of profits annihilated by the over- 
whelming powers of nature. Of course, you 
will consider the several paiis of the prop- 
erty, the cultivated part and the timbered 
part^ and the buildings and machinery in 
connection therewith; and wiH make due 
estimate of the value of the timber which 
was cut, as it stood on the gromid. I do 
not know that I can aid you in making this 
estimate. You have heard all the evidence, 
and you win give it the weight which it de- 
serves. 

Some question has been made whether the 
timber cut for Brown's upper miU was cut 
before or after the commencement of the 
suit If cut before, it will be included in 
the estimate; if cut since, it will not be. I 
have no note of what the evidence was on 
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this subject. You will have to depend upon 
your own recollection of It. 

As to the claim for improvements placed 
on the property by the defendant, It is my 
duty to instnict you that he is not entitled 
to any allowance therefor. He took posses- 
sion of the property whilst it was in litiga- 
tion, and that precludes him. The law of 
Texas is, that if a person acquires and holds 
possession of land in good faith, believing it 
to be his own or to belong to the person of 
whom he holds it, he is entitled to be paid 
for the permanent and valuable improve- 
ments made by him thereon, though his title 
proves to be invalid. But after tlie party 
having the better title makes a judicial de- 
mand by bringing suit to recover the prop- 
erty, the person in possession, or any one 
taking possession under the same title dur- 
ing the pendency of the suit, can no longer 
set up the plea of good faith. After this he 
acts at his peril. The true owner, having 
done all he can do to get possession of his 
own, even to the point of resorting to the 
com-ts of justice, can no longer be charged 
with improvements over which he has no 
■control, and which the unlawful possessor 
chooses to make. A wealthy possessor might 
otherwise, ruin the owner by making costly 
improvemeuTS which the latter does not 
want, and has no means to pay for. The 
possessor cannot even be allowed for renewal 
of fences, or rebuilding of houses, or re- 
placement of machinery. He does it all at 
his own risk. Hard cases may, undoubtedly, 
arise under this rule. But hard cases can 
not conti-ol the law. No doubt the defend- 
ant Brown did suppose he had a good title, 
and no doubt his counsel, Hancock and "West, 
honestly so advised him. But legal good faith 
cannot be averred where the real owner has 
already commenced his action for the re- 
covery of the property. 
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CAlMPBBLIr T. CLARK. 

[Hempst. 67.] '■ 

Superior Court, D. Arkansas. Oct., 1S2S. 

Note Payable ix Pkopertt — Demand. 

1. Where a note may be discharged in prop- 
erty at a certain time, no demand is necessary. 
It is only when property is payable on demand, 
or no time is fixed, tliat it becomes necessary to 
aver and prove a demand. 

2. A note for the payment of money by a 
certain day, which may be discharged in prop- 
erty, is not a note for the payment of property, 
and the payee has no right to demand prop- 
erty, nor can the obligor dischai-ge it in prop- 
erty after the day of payment has passed. 

Appeal from Hempstead circuit court. 
Before JOHNSON, ESKRIDGE, and 
BATES, Judges. 

OPINION OF THE COURT. Clark brought 
an action on the case against John Camp- 

^ [Reported by Samuel H. Hempstead, Esq.] 



bell, in the circuit court, and obtained a 
judgment, to reverse which, Campbell has 
appealed to this court. 

The first question material to be decided 
relates to the continuance of the cause. At 
the September term the parties appeared, 
and, by consent, the defendant was allowed 
to plead on or before the first of December. 
On the 28th of November, the defendant 
filed his plea, and on the 27th of Pebniary 
the plaintiff filed a simihter, making up the 
issue. At the March term the cause was 
continued on the motion of the defendant; 
and at the July term the defendant moved 
for a continuance, on the ground that the 
plaintiff had not served him with a copy of 
his replication fifteen days before the term 
of the court, which motion was oven'uled. 
The defendant, in one judgment, was not 
entitled to a continuance. By refeiTing to 
the Digest of Geyer (page 249), it wiU 1);' 
seen that it is only where the plaintiff con- 
tinues his cause at the fii-st term witliout 
filing his r-eplication, that he is bound to 
file it and sei-ve the defendant or his attor- 
ney with a copy fifteen days before court. 
In this case the plaintiff filed his replication 
before the second term, and at that term 
the cause was continued. We do not think 
it was necessary, under these cu'cumstances, 
to serve the defendant with a copy of the 
replication, if indeed a similiter may come 
under that denomination. It was on file in 
the com-t, and the defendant was bound to 
take notice of it. The motion for a continu- 
ance was, therefore, properly overruled. 

The only question which relates to the 
merits is, whether it was necessary to aver 
and prove a demand. The action was 
brought upon a note in the following Avords: 
"On or before the first of June, 1827, I prom- 
ise to pay Benjamin Clark, or order, if200, 
which may be dischai-ged in cotton at the 
market price in the fall of 1826." It has 
been heretofore decided by this com-t, that 
in eases where the time is fixed for the pay- 
ment of property, by the conti-act between 
the parties, no demand is necessary to enti- 
tle the plaintiff to maintain his action. This 
doctrine is clearly settled by the adjudica- 
tion of the court of appeals of Kentucky, 
and we see no reason to depai*t from our 
former opinion, sustained as it is by author- 
ity so respectable. McKee v. Beall, 3 Lift. 
(Ky.) 191. It is only in cases where prop- 
erty is payable on demand, or where no time 
is fixed for its payment, that a demand must 
be averred and proved. But the -note in 
question is not a note for the pai-ment of 
property. It is a note for the payment of 
money at a certain day, witli a provision 
that it may be discharged in property before 
the day on which the money became due. 
It is an election given to the obligor to pay 
it in property by a specified time, but he is 
not bound to pay it in property, and if he 
fails to avail himself of that stipulation, he is 
bound to pay the money according to the 
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■terms of the contract In sucb. a case no de- 
mand need be averred or proyed; the plain- 
tiff has no right to make the demand. It 
rests with the defendant whether he wiU 
avail himself of the stipulation in his favor, 
giving him the privilege of paying the del)t 
in property. It is equally well settled, that 
the defendant's place of residence is the 
place for the payment of onerous property, 
unless a different place is specified in the 
contract. 

We are therefore of opinion, that the court 
■ below did not err In refusing to instruct the 
jury, that a demand was necessary to entitle 
the plaintiff to maintain his action. With 
regard to the value of the cotton, we are 
also of opinion that it was wholly imneees- 
sary to prove it The note was given for 
two hundred dollars, which might he paid in 
•cotton at the market price. Upon a failure 
to discharge the note by delivering, or ten- 
dering the cotton, the amount to be paid by 
the defendant was ascertained and fixed in 
the note itself, and the value of cotton could 
not increase or diminish it Judgment af- 
firmed. 



Case Wo. 2,856. 

OAJVIPBELL et al. v. OLAUDItTS. 

[Pet. 0. 0. 484.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1817. 

AiiHEST FOR Debt — DiscnAKOE under Insolvent 
Laws — Debt Coxtuacted without the State 
— DiscHAitGE ON Common Bail — Following 
State Laws. 

1. On a rule to show cause, why the defend- 
ant should not he discharged on common bail, 
he having been discharged under the insolvent 
laws of the state of Pennsylvania, evidence to 
show that the discharge had been unfairly and 
fraudulently obtained, cannot be given. 

2. When the debt has been contracted and 
made payable out of the state, the circuit court 
will not discharge a defendant arrested for such 
debt, on common bail, notwithstanding his dis- 
eharffe by the insolvent laws of the state in 
which such action is brought. 

[Cited in Lee v. Gamble, Case No. 8,189.] 

3. The laws of the several states as to rights, 
furnish rules of decision for the federal courts 
under certain qualifications, but as to remedies, 
they have no binding force in these courts. 

[Explained in Channing v. Reiley, Case No. 
2.596. Cited in Taylor v. Carpenter, Id. 
13,785; Cook v. Moffat 5 How. (46 U. S.) 
31G.] 

Rule to show cause, why the defendant 
should not be discharged on common bail. 
The reason assigned was, that the defendant 
had been discharged under the insolvent law 
of the state of Pennsylvania. Upon showing 
cause, it appeared that the plaintiffs were 
residents beyond sea, and that the contract 
was made and payable in a foreign country. 

■Jhe plaintiffs [Campbell, Bowden & Co.] of- 
fered evidence to show, that the defendant 
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had acted unfairly and fraudulently in ob- 
taining his discharge, which evidence was ob- 
jected to by the defendant. 

BY THE COURT. To admit such evidence, 
upon a collateral motion of this kind, would 
inti'oduce a practice highly inconvenient, and 
on this groimd the com*t overrules it. 

WASHmCTON, Circuit Justice. The case 
of Webster v. Massey [Case No. 17,336] was 
the first in which the court was called upon 
to discharge on common bail, on the ground 
of a discharge under the insolvent law of this 
state, and the motion in that case was over- 
ruled. Read v. Chapman [Id. 11,605] was the 
next case, when the court discharged on com- 
mon bail, the debt having been contracted in 
this state; and what made it stronger, was 
that the plaintiff was one of the assignees. 
Discharges have since taken place, without 
opposition, and without any particular en- 
quiry made by the court into the nature of 
the debts demanded. If they were conti'act- 
ed or payable out of this state, the fact was 
imknown to the court. 

The present is a new question. Ought this 
com-t to discharge on common bail, on the 
gi'ound of a discharge imder the insolvent 
laws of this or any other state, in a case 
where the debt was contracted and made pay- 
able out of this state? In Green v. Sarmiento 
[Case No. 5,760], this court refused to take 
notice of a discharge under the bankrupt laws 
of Teneriffe fi'om a debt contracted in Ma- 
deira. In Banks v. Greenleaf [Id. 959], in 
the circuit court of Virginia, it was decided, 
that a discharge in Maryland of a debt con- 
tracted in Virginia, ought not to be regarded. 
In Miller v. Hall, 1 DaU. [1 U. S.] 229, and 
Smith V. Brown, 3 Binn. 201, the contracts 
on which those actions were founded, were 
made in the same state in which the debtors 
were discharged, and an exoneretur was en- 
tered by the supreme comt of this state in 
both cases. No case is recollected, where a 
discharge on common bail has been dh'ected 
on the ground of a discharge under an in- 
solvent law of a country where the parties 
did not reside, or in which the conti-act was 
not made or to be discharged. It is true, that 
the com'ts of the state where the discharge is3 
given, may be bound to discharge on common 
bail, no matter where the debt was contract- 
ed, but the federal courts, or the courts of 
other states, are under no such obligation, 
and they ought not on the gi-ound of comity 
to give it effect in their courts. The state 
laws, as to rights, furnish rules of decisio'n 
for tiie federal courts under cei'tain qualifica- 
tions, but as to remedies, they have no bind- 
ing force in those com'ts. This is every day's 
practice. In this case, the debt was conti'act- 
ed and was payable beyond seas, and upon 
the above principles the defendant is not en- 
titled to appear on common bail, because of 
his dischai'ge vmder the insolvent laws of this 
state. Rule discharged. 
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Case No. 3,357. 

CAMPBELL et al. v. EMERSON et al. 

[2 McLean, 30.]^ 

Circuit Court, D. Michigan. Oct. Term, 1S39. 

jDitiSDiCTios— Subsequent Pkoceedisg in State 

COORT. 

1. A suit having been commenced in the cir- 
cuit court of the United States is not abated by 
a subsequent suit, in the state court, by attach- 
ment, against the defendant, in the first suit, 
who is summoned as garnishee. 

[Cited in The Celestine, Case No. 2,541.] 

2. Jurisdiction having vested in the circuit 
court, it cannot be divested, by any subsequent 
proceeding, in a state court, 

[Cited in Bates v. Days, 11 Fed. 532.] 

[At law. Action by Campbell and Emer- 
son against Emerson and Moore.] 

WUliams & Ten Eyck, for plaintiffs. 
Mr. Romeyn, for defendants. 

OPINION OP THE COURT. This action 
is brought on a promissory note for the pay- 
ment of money. The defendants pleaded in 
abatement that, on the 7tli October, instant, 
a certain suit, in attachment, in favor of 
certain persons by the names of Southgate, 
Blake, and Adams, against Emerson, one of 
the plaintiffs in this suit, and that the defend- 
ant, Emerson, and said i\Ioore, were sum- 
moned as garnishees, &c. To this plea the 
plaintiffs demurred, and assigned for cause, 
that this action, and the suit in attachment, are 
different. That the causes of action are dif- 
ferent, and that the suit, in attachment, was 
commenced long after the institution of this 
suit, &c. In support of the demm-rer, the 
plaintiffs cite Jac. Law Diet, tit. "Abate- 
ment," 1, 4, where it is said, it is a good 
plea in abatement, that another action is 
pending for the same cause; but it must 
clearly appear that both actions are brought 
for the same thing. And, also, Gould, PL 
c. 5, pp. 283, 284, where another suit is 
j)leaded in abatement of the one in which the 
plea is filed, it must appear that the action 
or suit, which is pleaded in abatement, was 
a prior suit pending between the same 
parties, and for tlie same cause. [Renner v. 
Marshall] 1 Wheat. [14 U. S.] 215. In sup- 
port of the plea, Rev, St. Mich. p. 508, § 8, 
are referred to, where it is enacted, "that the 
garnishee, from the time of receiving notice 
of the attachment, shall stand liable to the 
plaintiff in attachment, in the amount of the 
property, money and credits in hand, or due 
from him to the defendant" And it is con- 
tended, as the notes, on which the defendant 
is sued in this court, are credits of the plain- 
tiffs in those suits, that they are bound in 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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the hands of the garnishee. This being so, 
the attachment is a good plea in abatement; 
otherwise, if the defendant should pay tlie 
debt to the present plaintiffs, he might be 
compelled to pay it a second time to the 
plaintiff in attachment. That the proceed- 
ings are pending in different com*ts cannot 
impair the principle. That the attachment is 
a proceeding in rem, creating a lien upon the 
debt, and binding upon the defendants in 
their suits. It is insisted that these princi- 
ples are settled in the case of Embree v. 
Hanna, 5 Johns. 103, and the cases there 
cited. Also, ua the case of McDaniel v. 
Hughes, 3 East, 367. In auswer to the ob- 
jection, that the attachment was commenced 
subsequent to this suit, the case of Holmes 
V. Remson, 20 Johns. 229, is cited. 

We liave not before us the statute of New 
York, which regulates proceedings by attach- 
ment, but it is presumed to contain provi- 
sions which die not found in the Michigan 
statute. The institution of a suit by attach- 
ment, unless under some peculiar provision 
of the statute, could not supersede a suit 
previously commenced, and, consequently, 
cannot be pleaded in abatement. The at- 
tachment is used as a means to bring an 
absent or absconding debtor into court. If 
he enter his appearance, and give special 
bail, the attachment is discharged, and the 
suit proceeds as though the first process 
had been served on the defendant. In this 
case the jm-isdiction had attached in this 
court before the proceeding, by attachment, 
was instituted in the state com-t. And the 
question is raised, whether this subsequent 
proceeding shall oust the jm-isdiction pre- 
viously vested. It would seem to be conti-ary 
to all principle, that a creditor, by issu- 
ing an attachment, should take from the- 
custody of the com-t an instrument on which 
a suit had been previously commenced. It 
is the province of a com-t of chancery to 
enjoin the proceedings in a case at law; 
but chancery interferes only on the ground 
that there is not adequate relief at law. 
The attachment creates a lien on the proper- 
ly attached, and if the suit be prosecuted suc- 
cessfully, and under the statute, other cred- 
itors are permitted to eshibit their claims; 
it might be necessary* for such creditors to 
do so, whether they claim under a judgment, 
or in any other way. But, in such case, 
there is no collision of jurisdiction. In 
certam cases the judgment creditor may 
come in under the attachment; but the pro- 
ceedings, on the attachment, ought not to, 
and cannot, prevent the plaintiff, in th& 
first suit, from prosecuting his claim to final 
judgment. He has selected the tribunal in 
which to prosecute his suit, and he has a 
right to the judgment of such tribunal. If 
the plea in this case was sustained, it would 
not be difficult, in many cases, to oust the 
jui-isdiction of the comrts of the United 
States, by issuing attachments in the state 
court This would be taking from a non- 
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resident of the state a right to sue in this 
court, which is given to him by the jconsti- 
tution of the United States, and an ex- 
press act of congress. And in this view, 
the case is different from the case of Holmes 
V. Remson, supra. Had the attachment 
been levied before the commencement of 
this suit, there can be no doubt it might 
have been pleaded in abatement. In all 
such cases " the siiit first commenced can 
not be abated by pleading a subsequent 
suit embracing the same subject matter. 
This question was fully considered, and de- 
cided, at tbe last term of the supreme 
court, in the case of Wallace v. M'Oonnell, 
13 Pet. [38 U. S,] 152, That case arose on 
facts similar to -the case now under exami- 
nation, and the principle was the same. 
And the court, in that case, decided that a 
subsequent suit, by attachment, where the 
debtor was summoned as garnishee, did not 
affect the jurisdiction of the circuit court 
of the United States. This is conclusive 
of the present case. When suit is commen- 
ced, the instrument, on which it is founded, 
is in the custody of the law, and cannot 
be withdrawn from such custody. And, 
especially, it cannot be withdrawn by the 
commencement of a suit, subsequently, at 
law. The demurrer to the plea is sus- 
, tained. Judgment for the plaintiffs. 
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Case Wo. S,358. 

CAMPBELL V. HADLEY et al. 
DL Spr. 470.]^ 

District Court, D. Massachusetts. April Term, 
1859. 

Construction op Statute — Imprisokmekt for 
Debt— Discharge — Adopting State Legisla- 
tion — Tekmixation of Suit. 

1. The Massachusetts statute of 1857, .c. 141, 
does not abolish imprisonment for debt, within 
the meaning of the United States statute of 
1841, c. 2 [5 Stat. 410]. 

2. The United States statute of 1839, c. 35 
[5 Stat. 321], is not prospective, but adopts state 
legisla\ion as it then existed. 

[Cited in U. S. v. Tetlow, Case No. 16;456.] 

3. The conditions and restrictions upon which 
imprisonment for debt was allowed in Massa- 
chusetts, when the United States statute of 
1839 was passed, were prescribed by the Mas- 
sachusetts Revised Statutes of 1836, c. 97. 

4. A discharge, by taking the poor debtor's 
oath, pursuant to the United States statutes of 
1800. c. 4 [2 Stat. 5], and 1824, c. 3 [4 Stat. 
1], is valid. 

[Cited in U. S. v. Tetlow, Case No, 16,456.] 

^ [Reported by P. E. Parker, Esq., assisted by 
Charles Erancis Adams, Jr., Esq., and here re- 
printed by permission.] 



5. A suit is not terminated by the rendition 
of judgment, nor until satisfaction thereof. 

6. The court has jurisdiction of all proceed- 
ings consequent upon the judgment to obtain 
satisfaction. 

[See Pollock v. Lawrence Co., Case No. 11,- 
255.] 

7. Where a bond for the gaol-liberties is tak- 
en, and duly returned and enrolled, the court 
has jurisdiction of a petition in the nature of a 
scire facias, upon sudi bond. 

P. W. Sawyer, for plaintiff. 
J. H. Prince and J. H. Bradley, for re- 
spondents. 

SPRAGUE, District Judge. In February 
last, the libellant had a decree in this com-t, 
against Alpheus Hadley, for §125 and costs, 
in an admiralty suit for a marine tort. Exe- 
cution was sued out upon that dea'ee, and 
Hadley was arrested thereon and committed 
to the common gaol, in Boston, Subsequent- 
ly the debtor, with Caleb B. Watts and Fran- 
cis Fluker as his sm*eties, gave bond for the 
gaol-liberties; that is, conditioned, among 
other things, that Hadley should continue a 
true prisoner, within the limits of the prison. 
Immediately after giving this bond, Hadley 
went beyond all the gaol-limits which had 
ever been established, and out of the com- 
monwealth of Massachusetts. That bond has 
been returned and enrolled in this court, and 
this suit, in the nature of a scire facias, is 
now brought thereon. 

Three objections have been taken by the 
respondents. 1. That the imprisonment was 
illegal, because the affidavit required by the 
Massachusetts statute of 1857, e. 141, as pre- 
requisite to a commitment, was not made. 

2. That at the time of executing this bond 
there were no prison limits, they having been 
abolished by the Massachusetts statute of 
21st May, 1855. 3. That this court has not 
jurisdiction. It has not been contended by 
the learned counsel, that imprisonment for 
debt has been abolished in Massachusetts, 
within the meaning of the United States stat- 
ute of 1841, c. 2. That question came before 
the circuit court, in tJiis district, in Re Free- 
man [Case No. 5,083], and it was held by 
both the judges, that the Massachusetts stat- 
ute of 1855 did not abolish imprisonment for 
debt, within the meaning of the act of con- 
gress of 1841. The reasons which governed 
the court in that decision, are applicable to 
the Massachusetts statute of 1857, and there- 
fore imprisonment for debt is still allowed, 
on process issuing from the com'ts of the 
United States, in this disti-ict 

By the United States statute of 1839, c. 35, 
imprisonment for debt, where permitted, is 
subject to the conditions and restrictions pre- 
scribed by state legislation. In Re Freeman, 
above referred to, it was held that this stat- 
ute was not prospective, and adopted only 
the state laws then existing; and to this 
opinion I still adhere. This is a complete an- 
swer to the first and second objections made 
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by the respondents, which rest wholly upon 
the Massachusetts statutes of 1855 and 1857. 
The validity of this bond must be ti-ied by 
the laws respecting imprisonment for debt, 
as they existed in the state of Massachusetts, 
when the act of congress of 1839 was passed. 
At that time, the Revised Statutes of 183(5, c. 
97, § 63, was in force, and this bond seems to 
have been taken pursuant to its provisions, 
and is therefore valid. To prevent misappre- 
hension, I think it proper to say that I do 
not mean to be understood that the mode of 
obtaining a discharge from confinement must 
necessarily be that which is prescribed by 
the state laws. The United States statutes 
of 1800, c. 4, and 1824, c. 3, have provided a 
mode of discharge, by taking the poor debt- 
or's oath; and it has been decided by the su- 
preme court of Massachusetts, in Lockhm'st 
v. AVest, 7 Mete. 230, that a compliance with 
their requirements is sufficient. 

The remaining objection is that this court 
lias not jm'isdiction. There is no doubt that 
the court had jurisdiction of the original suit. 
Indeed that must be considered as settled by 
the decree. The present application is but a 
continuation of the proceedings in that suit, 
in order to obtain satisfaction of the judg- 
ment. This view is sanctioned by several de- 
cisions. The United States statute of 1789, 
c. 21, speaks of the modes of process, and the 
statute of 1792, c. 36, speaks of the forms and 
modes of proceeding in the courts of the 
United States. The terms "modes of pro- 
cess," and "forms and modes of proceeding," 
as \ised in these acts, are said by Marshall, 
C J., to be of the same import, and to em- 
brace the whole progress of the suit, and ev- 
ery transaction in it, from its commencement 
to its termination, which does not take place 
until the judgment shall be satisfied. Way- 
man V. Southai-d, 10 Wheat [23 U. S.] 1; 
LocJihm-st V. West, 7 Mete. [Mass.] 232; 
Beers v. Haughton, 9 Pet. [34 U. S.] 329. A 
commitment on execution, and giving bond 
for gaol-liberties, are not a satisfaction of the 
judgment. Even after a discharge by taking 
the poor debtor's oath, a fieri facias may is- 
sue, in order to obtain satisfaction. In U. S. 
V. Knight [Case No. 15,539], Judge Story held 
that the United States statute of 1828, c. 68, 
adopted the state laws as they then existed, 
and that all proceedings consequent upon, 
and incident to writs of execution and other 
final process, until the complete satisfaction 
and discharge thereof, are properly, in the 
sense of the act, proceedings on the execu- 
tion, or other final process; and that there- 
fore the proceedings to obtain gaol-liberties, 
by a debtor imprisoned on such execution, or 
other final process, are "proceedings thereup- 
on," within the scope and pm'view of the act. 
The taking of this bond was a proceeding in 
the suit, being consequent to a commitment 
on execution, and before the satisfaction of 
the judgment. The comrt, therefore, has ju- 
X'isdiction. 

Decree for the plaintifE with costs. 
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CAMPBELL V. HAMILTON. 

[4 Wash. O. 0. 92.] ^ 

Circuit Court, E. D. Pennsylvania. April Term, 
1821. 

COGXIZANCE OF EQUITABLE INTERESTS IN COURTS 

OF Law — Actios agaixst Trustee ox Bond — 
Pleadixg — Evidence. 

1. Bond by the defendant, executor of R 
to the plaintiff his co-executor, conditioned to 
pay a sum of money, which is in his hands as 
assets, to the plaintiff, for the use of tlie proper 
and legal heirs of R C to wliom it belongs. R 
C left two sons, A and B, to whom he devised 
his estate. A, by an instrument reciting the 
bond, and that the money belongs to him and 
B, assigns and releases all his right in and to 
the same, for a valuable consideration. A court 
of law notices the equitable interest of an as- 
signee, for many purposes. 

[See PJatt v. Jerome, 19 How. (60 U. S.) 
384; Corser v, Cx-aig, Case No. 3,255.] 

2. The beneficial interest in the money, due 
by this bond, taking the will and bond together, 
was in A and B; and the plaintiff, by making 
the bond payable to himself, for the use of A 
and B, cannot prevent their enjoying their equi- 
table interests, on the ground of want of assets. 

3. The release of A cannot be pleaded as 
such, because A, equitably entitled to only one 
half of the money, could not release the bond; 
but it may be given in evidence to prove pay- 
ment of half his debt. 

4. The administrator's account of the defend- 
ant, settled in the orphans' court, and accounts 
stated by the plaintiff vi-lth the testator's es- 
tate, cannot be given in evidence. 

5. The acknowledgments of B of the defend- 
ant's accounts, showing that his interest in the 
bond had been discharged, may be given in evi- 
dence by the defendant, to prove payment. 

At law. Scire facias to revive a judgment 
entered upon a bond given by the defendant 
[Gavin Hamilton] to the plaintiff [Samuel 
Campbell], executor [of Robert Campbell], 
for $8,000, with condition to pay the said 
sum for the use and benefit of the proper 
and legal heirs of Robert Campbell, the tes- 
tator, to whom it belongs. Plea, payment, 
with leave to give the special matter in evi- 
dence; of which notice was given. The 
win of Robert Campbell directs his execu- 
tors, the plaintiff and defendant, to collect 
all his debts, interest and rents, and that 
all shaU be appropriated in the best manner, 
for the futm-e advantage of his children, 
and for no others, except an annuity to his 
wife. The testator, at the time of his death, 
left only two children, Robert and Samuel 
P. Campbell. 

The defendant's counsel, in support of the 
plea, offered in evidence an instrument under 
the hand and seal of Robei't Campbell, the 
son, bearing date the 9th of February, 1819, 
in which, after reciting the abovementioned 
bond, and that he and his brother are en- 
titled to the same for a full and valuable 
consideration to him paid, he assigns to the 



* [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the U^nited States, under the 
supervision of Richard Peters, Jr., Esq.] 
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defendant all his rigM and interest in said 
bond, and in the money due thereby; and 
adds a power of attorney irrevocable, to 
the defendant, to do all such acts as he the 
said Kobert might or could do, for carrying 
the said assignment into effect; and fm-ther, 
he releases all his right, title, interest, claim, 
demand and property in the said bond, and 
the moneys due thereby for his use and bene- 
fit, to the said Hamilton. 

This paper was objected to by the plain- 
tiff's counsel: 1. Because if this be a valid 
release, it ought to have been pleaded spe- 
cially. 2. That Robert Campbell had not a 
legal interest in the bond, and consequendy 
could not release it, or any part of it 3. It 
does not appear that the releasor is entitled 
to any part of this debt; or if to any to what 
amount, as the executor's accounts must 
first be settled, to ascertain how much of 
the assets remain to be distributed. But 
this is a question which cannot be gone into 
in this action; which shows the necessity 
of compelling the defendant to go into 
equity, by denying him the right to avail 
himself of this defence at law. 

On the other side, it was answered, that, 
as a legal release, this instrument could not 
be pleaded, inasmuch as Robert Campbell, 
having only an equitable interest in the debt, 
could not release it; but it may be given in 
evidence as an equitable release. That al- 
though the legal right to this bond is vested 
in the obligee, yet a court of law will notice 
and regard the beneficial interest, so far as 
to support payments made to the cestui que 
trust, allow offsets and the like. 1 Term 
R. 619, 621; 16 East, 37; 8 Johns. 152. 
They contended further, that the two sons, 
though not heirs in technical language, are 
clearly the persons meant by the testator, 
for whose benefit the devise was intended. 

Sergeant & Lowber, for plaintiff. 
Binney & Tod, for defendant. 

[Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge.] 

WASHINGTON, Ourcuit Justice. This 
court has always been careful to keep sep- 
arate the equity and common law jurisdic- 
tion; and when sitting on one side of the 
court, never to exercise a jurisdiction prop- 
erly belonging to the other. But there are 
cases in which the comrts of common law 
have taken notice of equitable interests and 
enforced them; thinking it better to do so 
in those particular instances, than to put the 
party out of court, and send him to another 
forum. Thus, in an action on a bond, given 
to the plaintiff, in trust for another, the de- 
fendant will be allowed to set off a debt 
due from the person beneficially intrusted, 
in like manner as if such person were, and 
could be, legally the plaintiff. See 1 Term 
R. 621, and the cases there cited; 4 Term R. 
340; [Winchester v. Hackley] 2 Cranch [6 
U. S.] 342; 7 East, 153. So courts of law 



will protect the interest of assignees of choses 
in action, not assignable at law. Thus the 
obligor cannot plead payment to the obligee 
after notice of the assignee. 1 Bos. &. P. 
447. The court wHl not allow the assignor 
to discontinue an action brought by the as- 
signee in his name. 1 Mass. 123, 127. 

The law being thus settled, what is to pre- 
vent its application to this case? It is ob- 
jected that Robert and Samuel P. Campbell 
do not appear certainly to be the persons 
beneficially interested in this bond; and that 
if they do, still an inquiry into payments 
made to those persons by the defendants, or 
a release or acknowledgment by them to the 
defendant, so as to affect this debt, cannot 
be gone into in this action without involving 
another inquiry into and settlement of the ac- 
eoimts of both executors, which it would be 
difficult to do; and impossible to do, ef- 
fectually; since the proper and necessary 
parties are not before the court If the con- 
sequences pointed out by the coimsel would 
necessarily follow by admitting the defence 
now set up, a very good reason would be 
assigned why the inquiry should be foreclosed 
by a rejection of the evidence. But this is 
not perceived by the com-t. As executor, the 
plaintiff had a right to retain the money lent 
to the defendant, and aU the other assets 
which came to his hands, until the debts 
against the estate were paid, and the pro- 
vision made by the wiU for the widow prop- 
erly secm-ed.^ After that, the sons, the only 
children of the testator, were entitled to tlie 
residue. The plaintiff therefore might, if 
he had chosen, have taken this bond payable 
to himself absolutely; or if he preferred put- 
ting an ear mark on the money due, in order 
to show that it did not belong to him, but 
to the estate, he might still have made it 
payable to himsdf as executor. But, when 
he constituted himself a trustee for the two 
sons, and admitted that the beneficial in- 
terest was in those sons, it amounted to an 
acknowledgment that this sum was not 
wanted for the pu."poses of paying debts, and 
providing for the widow; but that it be- 
longed to the sons as devisees imder the 
wUl. The money due by the bond no longer 
remained assets in his hands for general 
administration, but it wa^ appropriated to a 
particular use, by which its character, as as- 
sets in his hands, wus as much changed, as 
if the condition of the bond had vested the 
beneficial interest in a stranger. 

The expressions in the condition of the 
bond, "proper and legal heirs of Robert 
Campbell, to whom it belongs," explained by 
the wiU, devising his whole estate to his 
children, with the exception of a provision 
for his widow, leave no doubt that the bene- 
ficial interest in this debt was made payable 
to the two sons, the only children of the 
testator. The .condition of the bond states 
that the money belongs to them, and that it 
is. for their use and benefit. This case is 
therefore nothing more nor less than the 
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common one of a debt made payable to A 
for the use of B. It comes within the prin- 
ciple above stated, which regards, even at 
law, the beneficial owner as the real one; 
and, consequently, an inquiry into the state 
of the executor's accoimts cannot possibly be 
involved in this case. If the plaintiff has 
improvidently given up this money to the 
sons, and boimd the defendant to pay it for 
their use, this court, sitting on its law side, 
can afford him no relief. 

As to the objection that this release is not 
pleaded, the answer is that it could not be 
pleaded as a release, because Robert Camp- 
bell, as the beneficial owner only of a moiety 
of the debt, could not release it. But it is 
evidence of payment of his moiety of the 
debt; and as such, it supports the plea of 
the defendant. 

As to the other moiety of this bond, the 
defendant gave in evidence an account stated 
by the defendant, between himself and. the 
two sons, in which he charges himself with 
the assets of the estate of Robert Campbell, 
the testator, which had come to his hands, 
and credits himself with payments made on 
^ccoimt of the estate, and also to the sons. 
This bond forms one of the debits. The ac- 
count is settled, and a considerable balance 
being struck in favom* of the defendant; 
Sixmuel P. Campbell, one of the sons, certifies 
at the bottom, that he has examined the ac- 
count, and compared it with the vouchers, 
and finds the balance stated to be due to the 
defendant. 

This account, so acknowledged, was given 
in evidence, to prove that the other moiety 
of this debt had been paid to S. P. Camp- 
bell. 

The plaintifE's counsel then gave in evi- 
dence an assignment, dated the 23d of Au- 
.gust, 1816, by Samuel P. Campbell, of aU his 
personal property, including his moiety of 
this bond, to the plaintiff, George Davis, and 
John Chambers, in trust, to receive and col- 
lect the interest, dividends, incomes, and 
profits thereof, and after all expenses in- 
eun'ed by them in the execution of the trust, 
first deducted, to pay over the same to the as- 
signee, during his life, as they accrue, and 
to his issue living at his death, and if no 
5uch issue, then remainder over. The estate 
assigned is bmthened with the sum of $5000, 
to be raised out of it by the trustees, for the 
use of the mother of the assignor. The ac- 
count of the defendant as executor, settled 
in the orphans' court, as also accoimts stated 
by the plaintiff with the estate of the testa- 
tor, showing that there was a balance in 
liis favour, so acknowledged by both the 
sons; and also another account, showing ad- 
vances made by the plaintiff to the sons, 
acknowledged by them to be correct, were 
-offered in evidence by the plaintiff, and over- 
ruled by the couit, upon the ground that they 
were irrelevant to the issue in this cause 
and would only tend to involve the court in 
^n investigation of the administration of the 



estate, which, for the reasons stated in an- 
swer to the first question presented for our- 
decision, cannot be gone into in this action. 
As to the last account abovementioned, the 
advances are made by the plaintiff out of the 
estate, in his character as executor, and not 
in his inofficial or private capacity; and is 
therefore, equally with the other accounts 
and for the same reason, improper evidence. 
In consequence of the above assignment of 
Samuel P. Campbell in 1816, the defendant's 
counsel admitted, that the above acknowl- 
edgment of Samuel P. Campbell, in the year 
! 1818, of the balance due to the defendant, 
I and consequently of the payment of his 
i moiety of the bond, could not be relied upon 
j as to the principal of the bond, because, by 
i vii'tue of the assignment, the principal be- 
longed to the trustees to subserve the trusts. 
i But they contended that it was proper evi- 
; dence to prove payment of the interest, 
which, by the terms of the deed, was paya- 
ble to Samuel P. Campbell. They then pro- 
ceeded to prove, by other testimony, pay- 
ments made by the defendant to Samuel P. 
Campbell, bfefore the deed of ti-ust, and aft- 
erwards, but with the assent of the trustees, 
to a considerable amount. The plaintiff's 
coimsel insisted, that In order to ascertain 
how much of principal was due to the as- 
signees of Samuel P. Campbell, it would be 
necessary to state an interest account, and 
to apply the payments, first to the extin- 
guishment of the accruing interest, and then 
towards the discharge of the principal. 

WASHINGTON, Circuit Justice, The ques- 
tion is, what was the amoimt due by the de- 
fendant, to Samuel P. Campbell upon this 
bond on the 23d of August, 1816, when the 
deed of trust was executed, which ti'ansferred 
to the trustees the interest of Samuel P. 
Campbell, in this bond? But without stat- 
ing an interest account, and applying the 
payments, first to the extinguishment of the 
interest, which ought legally to be done, it 
seems to be impossible to answer this ques- 
tion. The trustees could in no event be en- 
titled to more than §4000, the half of the 
principal, because any increase of the debt 
must necessarily be interest, which bdonged 
to Samuel P. Campbell. But the principal 
might have been diminished by payments; 
and very injuriously so in regard to the trus- 
tees, if the payments were applied to the 
discharge of the principal, before the accrued 
interest was discharged. In short, it seems 
to me impossible to ascertain what was prin- 
cipal, and what interest, without such a state- 
ment. The same observations apply to the 
payments made subsequent to the deed of 
ti'ust. When this is ascei'tained, I admit that 
the acknowledgment of Samuel P. Campbell, 
in 1818, will be good evidence that all the in- 
terest due to him has been paid. 

PETERS, District Judge, did not concur in 
this opinion throughout; but upon the opin- 
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ions of the judges being given, the parties 
agreed to withdraw a juror with a view to 
adjust the matter out of court 



Case No. 2,360. 

CAMPBELL V. HAHPER et al. 

[3 Wash. C. O. 356.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1818. 
Deolahatiox in Ejectment— Pboof op Service 

— JODGJIEST AGAINST TbXANT IN POSSESSION. 

1. The return of the marshal of the service 
of a declaration in ejectment, stating, that he 
had shown it to one defendant, and dehvered a 
copy of it at the dwelling house of the other, m 
the presence of his wife, is not sufficient; as a 
copy should have been left at the dwelling of 
both defendants, and the notice should have 
been read or explained by the marshal, and tne 
return should have stated, that the defendants 
were tenants in possession. If all the defend- 
ants in ejectment inhabit the same house, and 
this appears by the marshal's return, it is suffi- 
cient to deliver one copy. 

2. An affidavit of service is only necessary, 
where the service is not made by an officer of 
the court. 

3 Where a rule on the tenant in possession 
can be taken, and the effect of a judgment un- 
der such a rule. 

Rule to show cause why the judgment 
should not be opened, and the habere facias 
possessionem issued thereon, set aside. The 
material reasons assigned were, that a copy 
of the dedaration was not left with Harper, 
one of the defendants; and that it did not 
appear, by the marshal's return, that the 
defendants were tenants in possession. It 
was further objected, that the marshal's re- 
ixLTn was not sworn to; and also, that the 
notice annexed to the declaration, referring 
to the whole of the term, and not to the first 
day of it, the defendants have the wbole 
term to appear in; and, therefore, that judg- 
ment by default was improperly entered at 
that term. Oases cited, Runn. Eject. 153, 
158, 165, 228; SeU, Pr. 299; Bull. N. P. 97. 

It was answered, that the affidavit, on 
which this rule was obtained, aclmowledges 
that Conway was duly served with the dec- 
laration, and denies that Harper was; which 
is contrary to the retm-n of the marshal. 
The affidavit, therefore, taken in connection 
with the return, shows, that the declai-ation 
was served on both defendants, as well as 
that they were tenants in possession. 

The service need not be sworn to, unless 
when the duty is performed by some person, 
other than a sworn officer of the court 

The judgment by default was rendered on 
the 13th of May, 1815, on a twenty days' 
rule, obtained on the 17th of April. It was said 
to be the uniform practice, to obtain the rule 
to appear and plead at the commencement 
of the term, and to enter the judgment after 

* [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the .United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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the ^piration of the time, subject however, 
to be set aside upon the appearance of the 
defendant on any day of the session. That 
it is not the* practice to serve the defendant 
with a notice of this rule. 

Mr. Shoemaker, for the rule. 

Mr. Rawle, against it. 

WASHINGTON, Ch'cuit Justice. Although 
this judgment may have been entered upon 
an insufficient return of the service of xhe 
declaration, yet if the defendants acknowl- 
edge, in their affidavit, enough to supply 
omissions, and to cm:e defects in the return, 
the court will not set aside the judgment. 
But this is not done in the present case. The 
return of service by the deputy marshal 
states, that on a particular day, he served 
the ejectment on Harper and Conway, by 
showing the original to Harper, and by de- 
livering a copy at the dwelling house of 
Harper and Conway, on the premises, said 
Conway being absent, and the copy left in 
the presence of his wife. 

This retm-n is clearly defective in not stat- 
ing that a copy of the declaration was de- 
livered to Harper, and that another copy 
was delivered to the wife of Conway, and 
that the notice was read, or explained sev- 
erally to them. It is also defective in not 
stating, that Harper and Conway were ten- 
ants in possession. It is true, that where 
both defendants inhabit the same house, it 
is sufficient to deliver one copy of the dec- 
laration; but it does not appear, with cer- 
tainty, that Harper and Conway resided to- 
gether; nor are any of the above objections 
I removed by the affidavit of the defendants; 
1 which merely states, that the ejectment was 
I served on Conway only, and not on Harper, 
who was then in possession of one half of 
the premises. But it does not appear from 
this, that the two defendants resided to- 
gether, or that Conway was in possession of 
any part of the premises. The court will 
never grant a judgment by default in eject- 
ment or permit it to be carried into execu- 
tion, where it has been improvidently ob- 
tauied; unless it appears, that the tenants 
in possession had fuU notice of the suit and 
of what they are required by the notice to 
do.* 

There is no weight in any other of the rea- 
sons assigned for setting aside this judg- 
ment. An affidavit of the service of the 
declaration is not necessary, where the duty 
is performed by a sworn officer of this court. 
It is perfectly regular, to take a rule upon 
the tenants in possession to appear on some 
day during the coiu:t to which the declaration 
is returned, and to sign judgment, if such 

= If the plaintiff's attorney would always sub- 
join to the notice the form of the return, where 
it is to be made by the marshal, or one of his 
officers; or of the affidavit, when the declara- 
tion is served by any other person; there would 
seldom, if ever, be occasion for objections of 
this kind. 
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appearance be not entered withiji the period 
prescribed; reserving, however, to the ten- 
ants in possession, the right to set aside the 
judgment, if an appearance be entered after- 
wards, and diu'ing the same time when the 
session of the comi; continues beyond the 
period mentioned in the rule. This rule 
need not be served on the tenant in posses- 
sion, as it is his own fault if he does not 
cause his appearance to be entered during 
the coiurt to which the notice refers. 
Rule must be made absolute. 



Case Wo. S,361. 

OAIMPBELL V. JASIES et al. 

[17 Blatchf. 42; 4 Ban. & A. 456; 18 O. G. 
979; 8 Reporter, 4o5.p 

Circuit Court, S. D. New York. Aug. 14, 
1879.= 

Patents — Post Office Hand-Stamps — Validity 
— Infkixgement bt Government Opfioer — 
Evidence of Priok Invention — Assignment. 

1. The re-issued letters patent, division A, 
No. 4,143, granted to Helen M. Ingalls, October 
4th, 1870, for an improvement in post-office 
postmarking and cancelling hand-stamps, (origi- 
nally granted to Marcus P. Norton, April i4th, 
1863, and re-issued to Jacob Shavor and Albert 
C. Corse, August 23d, 1864, and to said Nor- 

• • ton, August 3d, 1869), are valid. 
[See note at end of case.] 

2. The invention was made by Norton before 
May 4th, 1859. A letter from Norton, intro- 
duced in evidence' by the defendant, is evidence 
for the plaintiff on those points which are in 
his favor. Evidence to defeat a patent, on the 
ground of prior invention, ought to be such as 
to remove all fair and reasonable doubt. 

3. The assignment on which a re-issue was 
based was alleged to have been forged by the 
assignee, but, it appearing that the assignor, aft- 
er the re-issue, recognized the assignment as 
valid, it was upheld. 

4. The execution of an assignment by a cor- 
poration and by S., president, held to be a good 
execution by S. for his individual interest. 

5. An assignment of a patent to an assignee 
in trust, gives him the legal title. 

[Cited in Jonathan Mills Manuf'g Co. v. 
Whitehurst. 56 Fed. 594.] 

6. Although the defendant used the invention 
as an officer of the government, in the perform- 
ance of his duties, for the benefit of the gov- 
ernment, he is liable as an infringer. 

[Cited in Head v. Porter, 48 Fed. 487.] 
[In equity- Bill by Christopher C. Camp- 
bell against Thomas L. James, Charles Eddy, 
Horace T. Caswell, and Samuel R. Olexton.] 

Marcus P. Norton and George H. Williams, 
for plaintiff. 

Stewart L. Woodford, Dist Atty., and Sam- 
uel B. Clarlie, Asst Dist. Atty., for defend- 
ant Jame.«. 

WHEELER, District Judge. This suit is 
brought for relief against alleged infringe- 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
8 Reporter, 455, contains only a partial report.] 

- [Reversed in James v. Campbell, 104 U. S. 
356.] 



ments of letters patent [No. 38,175] for an 
improvement in post-office postmarking and 
cancelling hand-stamps, originally gi-anted to 
Marcus P. Norton, on the 14th day of April, 

1863, and re-issued to Jacob Shavor and Al- 
bert C. Corse, on the 23d day of August, 

1864, to Marcus P. Norton, on the 3d day of 
August, 1869, and to Helen M. Ingalls, on 
the 4th day of October, 1870, in division A, 
numbered 4,143. The principal defences set 
up and relied upon are, that Norton was not 
the first inventor; that there was no patent- 
able invention involved; that it was in pub- 
lic use more than two years before the ap- 
plication, and with his consent and allow- 
ance; that the re-issue in suit was not for 
the same invention; that the plaintiff has no 
title; that the defendant is a public officer; 
and that he does not infilnge in fact. 

There is much conti-oversy as to when, in 
fact, Norton first produced this invention. 
The apphcation was made January 5th, 1863, 
but that is not early enough to anticipate 
knowledge and use of the invention by oth- 
ers; therefore, it rests upon the complainant 
to establish prior invention by Norton, It 
clearly and satisfactorily appears, from ail 
the evidence, that he produced it before May 
4th, 1859. By letter dated that day, Horatio 
King, fix'st assistant postmaster-general, au- 
thorized the postmaster at Troy, New York, 
to use, for postmarking letters at that office, 
for the term of three months, one of Nor- 
ton's improved stamps. Noi'ton was an in- 
ventor of other improvements in such stamps, 
and there is a question as to whether the 
stamp referred to in that letter was this 
j one, or some other. King's testimony and 
correspondence settle it that this is the one. 
After he went out of office, he was employed 
by Shavor and Corse to assist them about 
obtaining compensation for the use of this 
stamp, and was kept familiar with it all the 
while; and his testimony is that this is the 
one. General Dtx was appointed postmaster 
at New York early in 1860. In August of 
that year, he wrote to King about a similar 
contrivance which he had got up, and, in a 
reply, directed by King, was warned that 
there was a prior invention which might 
subject that office to a heavy charge, if his 
contrivance was used. This enables King to 
testify with positiveness that entitles it to 
credit, that he had correspondence with Nor- 
ton about this stamp before that time. One 
form of this instrument had a canceller made 
of cork. Norton permitted it to be used at 
the New York office, to test it. Its use com- 
menced there soon after the coiTespondence 
of Dix with the department in 1860, and 
was found there when Abraham Walceman 
became postmaster there in 1861, or there- 
abouts, as is shown by his letter to the third 
assistant postmaster-general, dated Januaiy 
3d, 1863. This correspondence, which does 
not depend upon mere memtiry for dates 
and ch'cumstances, identifies this stamp very 
clearly. The complainant claims that the in- 
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vention was made in 1853 or 1854, and de- 
scribed in an additional description of a ca- 
veat filed about August 7th, 185i. This addi- 
tional description, produced from the caveat 
files, does not appear to have ever been offi- 
cially filed imder the hand of any custodian 
of the records, and is admitted to be a copy 
made in 1868,^ said to have been put into 
the files by mistake, in place of the original, 
which is not produced. The defendant has 
put in evidence the record of proceedings by 
the commissioner of patents disbarring Nor- 
ton, as solicitor of patents, and adjudging 
that copy to be no part of the files; and 
claims that this destroys the effect of it as 
evidence. No evidence on which the commis- 
sioner acted, nor any showing the misconduct 
of Norton, is produced. Norton testifies that 
the original was duly filed, and afterwards 
copied, and the copy retm'ned to the files, by 
mistake, as he supposes. The plaintiff claims 
that the action of the commissioner legiti- 
mately shows nothing on this question, and 
that Norton's testimony is all tlie evidence 
tliere is properly bearing upon the subject 
The defendant has introduced a letter from 
Norton to Wakeman, postmaster at New 
York, dated February 6th, 1864, when Nor- 
ton was interested in this patent as part 
ownex", stating, that "the double cancelling 
stamp now used by you in yomr post-oflice, 
is my invention as far back as the year A. 
D. 1858, as I can most fully and satisfacto- 
rily prove. It was patented to me in the 
eai'ly part of the year 1863, upon an applica- 
tion made by me a long time before then. 
I had several such stamps made in 1858, as 
I can prove by the person who made them," 
for the purpose of impeaching the testimony 
of Norton as to the caveat. The caveat, as 
such, long before the application for the pat- 
ent, ceased to be operative, because not fol- 
lowed up. The only use the copy found can 
be is as a piece of evidence. The judgment 
of the commissioner, as such, extended only 
to the exclusion of Norton as solicitor, and 
not to the effect of the paper as evidence en 
pais (Act July 8, 1870, § 17; 18 Stat. 200; 
Rev. St U. S. § 487), although its effect upon 
the instrument as a caveat of record might 
be greater (Robertson v. Secombe Manuf'g 
Co. [Case No. 11,928]). What the weight of 
the evidence produced, and legitimately bear- 
ing upon the question, as to whether there 
was in fact an ori^al paper of which the 
one now in the files is a copy, is not now 
considered, because it does not appear to be 
material. This letter of Norton's and its 
connection is stated, however, because, in 
connection with the evidence before stated, 
as to when he actually produced the patented 
article, it does appear to be somewhat mate- 
rial. It was introduced by the defendant as 
evidence. The part relied upon was that in- 
consistent with what Norton and the plaintiff 
now daim. But, when so put in, it was le- 

» CIS O. G. 979, gives 1864] 
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gitimate evidence, according to what should 
appear to be its just weight, as well as to 
those parts in favor of, as to those against 
him. This is a well settled rule in respect 
to evidence of admissions. Stead v. Heatqn, 
4 Term R. 669; Davies v. Humphreys, " 6 
Mees. & W. 153; 1 Greenl. Bv. § 201; Wright 
V. Williams, 47 Vt 222. The letter tends to 
show that Norton actually had such stamps 
made in 1858. It was wi-itten before there 
was any controversy as to this fact, and is 
strongly corroborative of the correctness of 
the finding, that the invented and patented 
instrument was brought forward before May 
4th, 1859. 

The defendant has introduced evidence 
tending to show that what is claimed to be 
the same invention was made by various 
other persons, and put into nse at several 
post-offices, prior to that date even. The 
most prominent are at the Philadelphia of- 
fice, by William M. Ireland, in 1851; at the 
New York office, by James J. Riley, in 1852; 
at the Cleveland office, by Charles E. Wheel- 
er, in 1853; and, of these, that at the Cleve- 
land office seems to be most confidently re- 
lied upon. If the question in respect to use 
at this office was to be determined upon a 
fair balance of proof, and upon the parol 
evidence alone, the balance might tm-n in 
the defendant's favor. But, the evidence to 
defeat the patent, by showing an invention 
prior to a cleai'ly established one of the pat- 
entee, ought to be as clearly established, to 
the extent, at least, of removing all fair and 
reasonable doubts. There is, in the case, 
important written evidence upon this point, 
and the whole is to be weighed together. 
Wheeler himself, on the 2Sth day of Novem- 
ber, 1863, wrote to A. N. Zevely, assistant 
postmaster-general, that he made the inven- 
tion about the 1st of July, 1861, and that an 
order from the department, then issued, led 
to it. On the 7th day of May, 1864, E. 
Cowles, postmaster at Cleveland, by whom 
Wheeler was employed, at his instance, wrote 
to the postmaster-general, that the invention 
was made immediately upon the receipt of an 
order issued by Postmaster-General Holt 
That order was issued at about the time of 
the invention stated by Wheeler in the letter, . 
and could not have been issued long before. / 
These deliberate statements made by two I 
persons separately, and at so near the time i 
of the transaction in question, and giving \ 
circumstances accompanying it, which, in \ 
fact, existed as they stated, and made with 
a claim of first invention -wIltch<\vould inter- / 
est them to state that the invention was , 
made as early as the facts would warrant, { 
and made in writings now produced, far out- 1 
weigh, in reliabilitj'-, statements made whoUy | 
from memory, fifteen years later and further ' 
from the ti-ansaction. Taking the whole into / 
accoimt, the defendant has not shown, by/ 
the requisite measm-e of proof, that Wheeler 
invented what he did before Norton did what 
he did. 
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The direct testimony as to what Riley in- 
Tented is contradictory and unsatisfactory. 
Riley testifies that the instrument which he 
invented was made by Mr. Hoole, who is un- 
derstood to be the manufacturer of stamps 
for the New York office. Hoole was sued 
by Shavor and Corse for infringing this pat- 
ent, pleaded to the action, and a ti-ial, verdict, 
and judgment against him were had. He 
did not show this invention of Riley, which, 
according to Riley, he must have known of, 
in that defence. This goes sti-ongly to show 
that Riley's statements are not correct. Ire- 
land was a boy fifteen years old, in the 
Philadelphia office, in 1851. He was also ! 
there in the same employment in 1861. He i 
doubtless did do in 1861 what he says he ! 
did in 1851. At this distance of time he may ' 
have carried back in his mind what he did, 
with the associations of 1861, to the same . 
dissociations existing in 1851. When he made ; 
it in 1861 he remarked to others that it was i 
liis, without stating that he had made it pre- \ 
viously. It is manifestly dilfieult to distin- ! 
guish occasions in memory after so great a | 
lapse of time- Prior to 1860 there was noth- 
ing to call tlie attention of those employed in j 
post-offices imperatively to the necessity of j 
■such an invention, while in the latter part of ; 
that year the strict requirements of the de- ' 
partment about cancelling postage stamps ! 
separately, and the increased use of the mails | 
consequent upon the war in 1861, brought | 
the subject sharply up. This brought out 
contrivances for the same pm-pose in post- 
offices in various parts of the country, and 
more probably gave rise to those particularly 
mentioned, as well as to others about which 
-evidence was given, but which have not been 
particularly discussed here. 

There is another consideration bearing up- 
on this branch of the case, which is, that none 
of the things produced by these persons, if 
they produced what they say they did, were 
the same as this patented invention; nor 
wei'e any of them the equivalent of it in all 
material respects. The discovery was, not 
that letters could be postmarked, and the 
postage stamps cancelled, at one blow; and, 
if it had been, that mere idea would not have 
been patentable; and, if that had been pat- 
entable to the first discoverer, it would have 
been anticipated by two prior patents, one 
of August 9th, 1859, and the other of Decem- 
Tjer 16th, 1862, issued to Norton. But the 
patent is for a machine or insti'ument that 
will do both of these things at one blow; and 
the question would be, whether the other 
machines were like it. In this, the two faces 
which make impressions are connected by a 
cross-bar fixed in the middle to a brad-awl 
handle, on which both are balanced, so that 
a blow with it will bring both faces to the 
surface to be stamped, although not aimed 
so as to strike precisely perpendicularly. In 
those, a cancelling face was added to the side 
of the stamp made to be used alone, with the 
handle all upon tliat, and nothing to bring 



the other face down, unless the blow should 
be so aimed as to bring it to its place. This 
difference is shown by the evidence to be, as 
it is plain it would be, quite material. The 
stamp of the patent of August 9th, 1859, was, 
in form, open to that objection, as well as to 
the objection that its canceller was a cutter, 
which made it undesirable. In the patent 
of December 16th, 1S82, the postmarking and 
cancelling faces were balanced upon the han- 
dle, like those of the patent in suit, but the 
canceller there was a cutter and the instru- 
ment could not be safely used. The inven- 
tion in conti'oversy combined the advantages 
of a safe and effective canceller, well bal- 
anced on the same handle with the postmark- 
er, for the first time. The nearest invention 
to this is Berri's English patent of April 
24th, 1860, sealed September 27th, 1860. That 
seems to embody all the material parts of 
this one, but was subsequent to it The pat- 
ent of Ezra jMiller, dated llarch 22d, 1859, 
had the acting faces of the stamps balanced 
in the same way as this, but the handle was 
like that of a hammer, and the instrument, 
as a whole, qxiite different from this. 

Upon the whole case it appears that. In 
fact and in law, Norton was the original and 
first inventor of this patented invention. That 
its production did involve the exercise of in- 
ventive faculties and skill is apparent from 
the various steps, ti'ials, and tests by which 
it was reached, from the fact that so many 
other patents have been gi-anted upon at- 
tempts approaching the same object, without 
accomplishing it, and from the fact that the 
patent has sustained a suit for infringement 
of it against a party using the invention in 
ftilfillment of a government conti'act. 

This patent was gi*anted while the act of 
1836 and that of 1839, in respect to the de- 
fence of public use and sale of the invention, 
were in force. By the provisions of the act 
of July 4th, 1836, § 15 (5 Stat. 123), it was 
only public use, or being on sale, with the 
consent and allowance of the patentee, before 
the application for a patent, that would de- 
feat the patent. The 7th section of the act 
of March 3d, 1839 (5 Stat. 354), did not change 
the character of the public use or being on 
sale that would defeat a patent, but provided 
that no patent should be held invalid by rea- 
son of them, imless "such purchase, sale, or 
prior use, has been for more than two years 
prior to such application for a patent." An- 
drews V. Carman [Case No. 371] ; Elizabeth v. 
American Nicholson Pavement Co., 97 U. S. 
126. No use shown, except that at the New 
York office, was with the knowledge, even, of 
the patentee. The apphcation was filed Jan- 
uary 5th, 1863, so that a sale or use, to defeat 
the patent, must have been prior to January 
5th, 1861, while General Dix was postmaster 
there. It is not very dear, upon the evidence, 
that this invention actually got into use there 
before that time; and this defence, like others 
of the same class, ought to be made out by 
clear proof. But, whether it was so in use 
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before that time or not, it is quite dear, from 
all tlie circumstances 'attending the use, 
whenever it was had, that it was not a pub- 
lic use, within the meaning of the statute, 
but a private use for testing the invention 
and informing the inventor as to its perfec- 
tion and usefulness, with the design, on his 
part, all the while, to procure a patent for it, 
if it should prove to be ripe for that purpose. 
Elizabeth v. American Nicholson Pavement 
Co., 97 U. S. 126. The correspondence be- 
tween the inventor and the postmasters, and 
between them and the postoffice department, 
abundantly shows this. 

If the re-issues are for any other or sub- 
stantially any different invention from that 
described in the original, they are unques- 
tionably void. That the specifications or 
claims of the patent are different, the inven- 
tion or discovery remaining the same, is of 
no consequence. The very object of the re- 
issue is to correct the patent, so as to make 
it conform to the invention. The principal 
objection to these re-issues is the specification 
of a metal canceller in the combination, as 
well as cancellers of wood or other elastic 
material. If a metal canceller had not been 
mentioned nor alluded to, it might weU be 
said that it did not enter into nor form any 
part of the conceptions of the inventor; but 
it was mentioned in the original. It was 
mentioned as not being so useful or desirable 
in the combination as an elastic one, but, 
nevertheless, it was mentioned, as forming a 
part of an arrangement not patented or de- 
sired. The inventor or owner, when the re- 
issues were applied for, desu-ed it, the in- 
vention comprehended it, and the patent was 
made to cover it. The original patent also 
mentioned a canceller of any suitable ma- 
terial, as a part of the combination. 

It is said, that the title to the re-issue 
fails because Norton did not own the patent 
when it was surrendered by and re-issued 
to him on the 3d day of August, 1869. This 
fact is sought to be made out by showing 
that the instrument of re-assignment from 
Shavor and Corse to him was forged by 
him, by placing it before and attaching it 
to the genuine execution by them of another 
and different instrument, unknown to them. 
Much testimony and argument have been 
bestowed upon that question. Whether the 
instrument was so constructed, or was 
genuine, it afterwards came to the knowl- 
•edge of Shavor and Corse, and they settled 
all their daims to the patent with those 
persons daiming title to it by virtue of 
that instrument, upon the basis that the in- 
strument should stand as if valid. This 
ratified and confirmed it as to them, as good 
from the beginning, upon just and wdl- 
settled principles. But this was not done 
Tmtil after the re-issue, and it is argued 
that the title at the time of the re-issue had 
not become -Norton's, and that the patent 
office had no jurisdiction to re-issue it to 
him, and that the plaintiff cannot now be al- 



lowed to show title in that way, because 
he has alleged title by force of the instru- 
ment itself, and not by ratification of it. 
It is, doubtless, true, that a re-issua of a pat- 
ent to a person not the owner would not 
affect the title of the owner. The re-issue 
and title should go together, to make a 
good title to the re-Issue, or, at least, the re- 
issue should be consented to by the true own- 
er. Here, the title followed the re-issne, and 
became the same as if it had preceded it, and 
was consented to by the true owner, whether 
Shavor and Corse or Norton. This would seem 
to make the title to the re-issue good to Nor- 
ton, in any event. Potter v. Holland [Case 
No. 11,329]. This makes is unnecessaiy to de- 
termine that question of fact, which involves 
a charge of the commission of a high crime, 
that cannot be well tried in this collateral 
•way, without danger of doing injustice. 

As the instrument becajtne as if good 
from the beginning, it was- well set up and 
alleged as good, without stating what made 
it so. Norton conveyed this and other pat- 
ents to Helen M. Ingalls. She, for a nomi- 
nal consideration, conveyed the legal title 
to them to William W. Secombe in trust for 
herself, her sister and her sister's children, 
with power of management and sale, the 
net proceeds to be divided, two-fifths to 
himself and the remainder to be paid over 
to them, according to a dedaration of trust 
referred to in the deed. Secombe was 
president of the Secombe Manufacturing 
Company, which, in some way, held title 
to some other of Norton's patents. The 
Secombe Manufacturing Company, and Se- 
combe, president, subsequently made con- 
veyance of patents to Ingalls. The plaintiff 
derives title from her, and no other con- 
veyance from Secombe to her is shown. The 
defendant daims that Secombe's title would 
not pass by that deed, and that, if it would, 
the description of the patents conveyed does 
not indude this one. The deed recites the 
issuing of the patents, her desu:e to pm:- 
chase, and that she has purchased of the Se- 
combe Manufacturing Company and of Will- 
iam W. Secombe, president, the patents, 
and declares, that, in consideration of one 
thousand dollars, and other considerations, 
the said Secombe Manufactm;ing Company 
and WiUiam W. Secombe, president, do sell, 
assign and convey them to her j and it was ex- 
ecuted by the signature of the Secombe 
Manufacturing Company, with seal, and by 
William W. Secombe, president, and another 
seal. It is obvious that there were intend- 
ed to be, and were, two grantors in that 
deed. One was the company, and the other 
Secombe. The execution for the company, 
in the name of the company, was good for 
the conveyance of its interest. The ex- 
ecution by Secombe, although the addition to 
his name, of president, was made, was a 
good execution of the deed for himself, and 
good for that only, and not good to convey 
any interest for the company, even though 
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that had been the intention. That execu- 
tion made the instrument his deed, and it 
would carry whatever title he had in the 
subject .of the conveyance. Combes' Case, 
9 Coke, 75; Clarke v. Courtaey, 5 Pet. [30 U. 
S.] 319; Isham v. Bennington Iron Co., 19 
Vt 230; Miller v. Rutland & W. R. Co., 
36 Vt. 452; Brinley v. Mann, 2 Cush. 337. 

The description of the subjects of the con- 
veyance is very general and broad, in some 
of its paits. It commences by reciting, that, 
"at various times and under several different 
dates," letters patent were issued, upon the 
application of Norton, for "improvements 
in hand printing and dating stamps, post- 
office postmarking stamps, internal revenue 
dating and cancelling stamps, and for other 
other improvements not necessary hei'e to 
name, among which were letters patent of 
the following date, to wit, January 14, 18G2; 
December 16, 1862; August 4, 1865; and 
also during the years 1870 and 1871." It 
then refers to the deeds of assignment from 
Norton to IngaUs, among others, for a more 
full description of the patents conveyed, 
and ends by adding: "Meaning to convey, 
and we do hereby convey, unto her, the 
said Helen M. IngaUs, each and every claim, 
right, title and interest we now have, or can 
or would have, in any of said inventions, 
improvements and lettei-s patent, by means 
or reason of any contract between us, or 
either of us, and said Slarcus P. Norton and 
Helen M. Ingalls, or either of them, in, to 
or for the said inventions and said let- 
ters patent, or either of them," &c. The 
r •;. rene^ to the patents, by stating the 
inventions covered, includes this one; and 
it is quite obvious, fi-om the sweeping char- 
acter of the instrument, that this and all 
other patents upon those subjects were in- 
1. 'Xi •). to be included. 

It may be, that, as the conveyance was 
wholly in trust, upon the evidence carefully 
examined, such refusal to perform the trust 
would appear as to cause the title to revert, 
and it may be that the interposition of a 
court of equity would be necessary for that 
purpose. But that subject has not been 
examined here, for the reason that the re- 
conveyance appears to be amply sufficient. 

The defendant also objects, that the plain- 
tiff acquired no such right, by the deed to 
him from Ingalls, as authorized him to main- 
tain this suit. The conveyance was express- 
ly in trust, upon condition that the plaintiff 
should have the sole management of the 
trust, until a fair, just and reasonable settle- 
ment should be had with the United States 
for the use of the invention in the postal 
service of the United States, by the post-of- 
fice department. It is argued, that the con- 
vej'ance v/as for the purpose of such settle- 
ment, and no other. The operative words of 
the conveyance include the whole legal title 
to the patent, and all claims for the past use 
of the invention in the postal service of the 
United States. The limitation is one of time. 



upon the extent of the conveyance in that di- 
rection, and not upon its purposes. No set- 
tlement has been made with the United 
States, and the limitation in that respect has 
not expired. She has no legal title to the 
patent now. The plaintiff's right is the only 
one being infi-mged. He holds this right in 
trust, and may be liable to account for the 
proceeds of his management; but, whether 
he shall so account, or how, is not the ques- 
tion here. The question Is merely, whether 
he has sufficient right to maintain the suit at 
all, and it appears that he has; certainly for 
the infringement since he has held the title, 
and the bill does not appear to be framed to 
cover anything else. Probably, Ingalls would 
be a proper party plaintiff with the orator, in 
the suit in equity, and, perhaps, a necessary 
party, if there had been objection on account 
of that non-joinder, but no such objection has 
been made, and, as she has been a witness, 
and testified that the suit is brought with 
her approval, there is no occasion for the 
eoxu't to interfere to seciu'e to her an oppor- 
tunity to assert her rights, as is sometimes 
done, in the discretion of com'ts, to guard the 
rights of cestuis que trust, which it is the pe- 
culiar province of coui'ts of equity to protect. 
One ground upon which the defendant 
claims he does not infringe is, that, in all he 
has done, he has acted as the officer of the 
government, in the performance of his duties 
for the benefit of the government, and that 
the monopoly granted, in gi-anting the pat- 
ent, did not extend to nor cover any use by the 
government. But, the exclusive use of the 
invention granted to the patentee is proper- 
ty; and this property is now owned by the 
plaintiff. The grant saved nothing for the 
use of the government; it was exclusive, ab- 
solutely, throughout the United States. It 
was granted by express law of congi-ess, pur- 
suant to the constitution, without which it 
could not exist. But, all property is upheld 
by law, either expressly or impliedly enacted 
or adopted, all of which is the law of the 
land, the same as the statutes upholding pat- 
ents are. This property, like all other pri- 
vate property recognized by law, is exempt 
from being taken for public use without just 
compensation, by the supreme law of the 
land. Const. U. S. art. 5. Nor can it be so 
taken by any officer, at will, in time of peace, 
leaving the owner to seek compensation. 
Mitchell V. Harmony, 13 How. [54 U. S.] 115. 
The property i)i a patented invention stands 
the same as other property, in this respect. 
U. S. V. Em-ns, 12 Wall. [79 U. S.] 240; Cam- 
meyer v. Newton, 94 U. S. 225. The defend- 
ant also claims that he does not use the pat- 
ented invention. The answer hardly denies 
that he does, but the plaintiff has so far 
ti'eated it as being denied as to put in some 
evidence of infringeinent. The instruments 
shown by the evidence to have been used 
have the postmarking and cancelling faces 
connected by a cross-piece, and balanced up- 
on a brad-awl handle, substantially like those 
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of the patent In one, the cross-bar is circu- 
lar, and large enough to cover both stamps, 
and in the other the canceller is not tubed; 
but these things do not vary the principle of 
their action, nor affect their substantial iden- 
tity with those patented. 

This cause has been presented by counsel 
with great thoroughness of preparation, and 
faithfulness, and many points have been 
made that have not been specifically men- 
tioned in what has been written, because 
none of them, in view of the facts upon 
which they rest, as found upon the evidence, 
or of the law as considered to be applicable, 
would be to a sufficient degree controlling of 
the conclusions reached upon the questions 
which have been mentioned, to warrant treat- 
ment of them in detail. The complainant 
has expressly waived taking a decree for an 
injunction, and, therefore, a decree for that 
pOTpose is not to be entered. Let a decree be 
entered that the patent is valid, that the de- 
fendant has infringed it, and for an account 
of profits and damages, with costs. 

[NOTE. The master to whom the accounting 
was referred reported in favor of the complain- 
ant, and on the coming in of his report, and 
after hearing exceptions thereto, the excep- 
tions were overruled, the report confirmed, 
and a final decree for complainant ordered. 
See Campbell v. James, 2 Fed. 338. De- 
fendant James thereafter applied for a certifi- 
cate of probable cause under section 939 of 
the Revised Statutes, providing for the re- 
lief of certain revenue ofiicers from personal lia- 
bility, which application was refused, on the 
ground that he was not a revenue officer with- 
in the meaning of the section. See Same v. 
Same, 3 Fed. 513. Subsequently motions for 
rehearing were made on various grounds by the 
complainant and the defendants James, Clex- 
ton, and Oaswell, which motions were denied. 
See Same v. Same, 5 Fed. 806. An appeal was 
taten to the supreme court by the complainant 
and the defendants James and Clexton, whore 
the decree of the circuit court was reversed, 
and the cause remanded, with direction to dis- 
miss the bill of complaint. The supreme court 
made the foregoing disposition of the case upon 
the grounds as stated by Mr. Justice Bradley, 
who delivered the opinion, as follows: That- 
Norton's re-issued patent, dated October 4, 
1870, was void, by reason of not being for the 
same invention specified in the original; that 
if a patent fully and clearly describes and claims 
a specific invention, complete in itself, so as 
not to be inoperative or invalid by reason of a 
defective or insufficient specification, a re-issue 
cannot be had for the purpose of expanding and 
generalizing the claim, so as to embrace an in- 
vention not specified in the original, — reaffirm- 
ing Burr V. Duryee, 1 "Wall. (68 U. S.) 531,— 
and the court ought not to be required to ex- 
plore the history of the art to ascertain what 
the patentee might have claimed, for he is 
hound by his statement of what his invention 
was; that a patentee cannot claim in a patent 
the same thing claimed by him in a prior pat- 
ent, nor what he omitted to claim in a prior 
patent in which the invention was described, he 
not having reserved the right to claim it in a 
separate patent, and not having seasonably ap- 
plied therefor; that a patent for a machine can- 
not be re-jssued for the purpose of claiming the 
process of operating that class of machines, be- 
cause, if the daim for the process is anything 
more than for the use of the particular ma- 
chine patented, it is for a different invention 
(reaffirming Powder Co, v. Powder Works, 98 



TJ. S. 139), and that the government of the tTnit- 
ed States has no right to use a patented inven- 
tion without compensation to the owner of the 
patent (James v. Campbell, 104 TJ. S. 356; Clex- 
ton V. Campbell, Id.; Campbell v. James, Id.). 

[For denial of motion to open the case after 
the dismissal of the bill and amended bill of 
complaint, see Campbell v. James, 31 Fed. 525. 

[For otiier cases involving this patent, see 
Secombe v. Campbell, 5 Fed. 804; Campbell v. 
Ward, 12 Fed. 150; Shaver's Case, 4 Ct. CI. 
440.] 



Case K"o. 2,36S. 

CAMPBELL V. JORDAN. 

[Hempst. 534.] ^ 

Circuit Court, D. Arkansas. April, 1847. 

ConKTS— Jurisdiction — Soits between Indors- 
ERS OF Sealed Ikstrumexts when Citizens of 
Different States — Judiciary Act of 17&9 — 
Resiote and Immediate Indorsers— Assumpsit. 

1. An indorsee of a writing obligatory, who is 
a citizen of another state, may sue his immedi- 
ate indorser in this court, whether the maker 
is suable in such court or not, because the in- 
dorsement is regarded as a new contract, and is 
not within the prohibition of the 11th section of 
the judiciary act of 1789 [1 Stat. 78]. 

2. Where an indorsee of paper other than a 
foreign bill of exchange sues a remote indorser, 
and is obliged to trace his title through inter- 
mediate persons, he must show that they could 
have sustained an action in the circuit court of 
the United States to recover the contents of the 
paper; and without that, the court has no ju- 
risdiction. 

3. By the law of Arkansas, all indorsers or 
assignors of any instrument in writing, assign- 
able by law for the payment of money, become 
equally liable with the maker, obligor, or payee, 
on receiving due notice of the non-payment or 
protest of such instrument. 

4. An action of assumpsit may be brought on 
the indorsement of a writing obligatory, the un- 
dertaking of the defendant not being under seal. 

At law. Assumpsit, brought by [Robert 
G. Campbell] the indorsee of a writing ob- 
ligatory, a citizen of the state of Tennessee, 
against the defendant [Benjamin F. Jordan], 
his immediate indorser, a citizen of the state 
of Arkansas, and who was also payee of the 
writing obligatory. Demurrer to the dec- 
laration, assigning special causes: 1. That 
the declaration contained no averment or 
showing that the indorsee could have sued 
the maker, and therefore the court had no 
jurisdiction. 2, That assumpsit wiU not lie 
upon a sealed instrument. 

Albert Pike and D. J. Baldwin, for plain- 
tiff. 
Pleasant Jordan, for defendant. 

JOHNSON, District Judge. A suit may be 
brought in the circuit court by an indorsee 
against his immediate indorser whether a 
suit could be fbere brought against the 
maker or not In such a case, the plaintiff 
does not daim through an assignment. It is 
a new contract, entered into by the indorser 
and indorsee, upon which the suit is predi- 
cated; and if the indorsee is a citizen of a 

^ [Reported by Samuel H. Hempstead, Esq.] 
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different state, lie may bring an action 
against his indorser in the circuit court This 
rule has been established and acted on by 
the supreme court in several cases, and must 
be considered as settled law. Young v. 
Bryan, 6 Wheat [19 U. S.] 146, 151; JUvans 
V. Gee, 11 Pet. [36 U. S.] S3, It is ti-ue, 
that where an indorsee of paper other than 
a foreign bill of exchange sues a remote in- 
doi-ser, and is obliged to trace his title 
through intermediate persons, he must show 
that they could have sustained an action in 
the circuit cotirt Mollan v. Torrance, i) 
Wheat. [22 U. S.] 537. He there claims, not 
in virtue of a new contract, but tlu-ough an 
assignment and in the character of assignee, 
and comes directly within the prohibition of 
the eleventh section of the judiciary act of j 
1789, unless he can show that the inter- j 
mediate indoi-sers were suable. 1 Stat. 79. { 
This is not that kind of a case, and the prin- 
ciple does not apply. 

As to the second cause of demm-rer, it 
is sufficient to observe that this suit is not | 
founded upon the writing obligatory, but is j 
predicated on an indorsement of it by the j 
defendant to the plaintiff. If it was made 
in this state, as seems to be admitted at the 
bar, it is negotiable paper; and all indorsers 
or assignors become equally liable with the 
original maker, obligor, or payee, on receiv- 
ing due notice of the non-payment or protest 
of the instrument Rev. St. 108. The writ- 
ing obligatory is properly set out in the 
declaration to give a histoiy of the case, and 
to show the amount for which the defendant 
is liable on his indorsement The indorse- 
ment, as ah'eady observed, constitutes a new 
contract, upon which this suit is founded. 
The undertaking of the defendant is not 
under seal, but arises solely from the indorse- 
ment, and consequently the action is well 
brought. 1 Chit. PI. 118. Demiu-rer ovei'- 
ruled. 



Case K"o. S,363. 

CAMPBELL V. KIRKPATRIOK. 

[5 McLean, 175.] ^ 

Circuit Court, D. Ohio. Oct. Term, 1850. 

DisTKicT Courts— Crimixai- Jdkisdiotiox— Fdgi- 
TiVE Slave Act. 

1. The 7th section of the fugitive act of 1850 
[9 Stat. 464] creates new offenses and penalties. 

2. Jurisdiction is given to the district court 
of the United States, both in the criminal and 
civil prosecutions under the act 

3. As the circuit court has no jurisdiction 
originally, in a criminal procedure under the 
statute, it seems not to come within the pro- 
visions of the act of 1846 [9 Stat. 72] authoriz- 
ing transmissions to he made, of indictments 
from the district to the circuit court. 

4. The act of 1846 does not relate to civil 
prosecutions. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



[At law. Action by John P. Campbell 
against Samuel Kirkpatrick to recover a 
penalty under the fugitive slave act of 1850.1. 

Mr. Chambers, for plaintiff. 

OPINION OP THE COURT. A motion 
was made to dismiss this cause, on the 
ground that jurisdiction is given to the dis- 
trict eom-t The 7th section of the fugitive 
act of 1850, provides, that if any person shall 
knowingly and wilhngly obstruct, hinder, or 
prevent a claimant, his agent or attorney, 
or any person or persons lawfully assisting 
him, from arresting such a fugitive from 
service or labor, either with or without pro- 
cess as aforesaid, or shall rescue, or attempt 
to rescue such fugitive, or shaU aid, abet 
or assist such person so owing service or 
labor as aforesaid, directly or indirectly, ta 
escape from such claimant, his agent or at- 
torney, or other person or persons legally 
authorized as aforesaid, or shall harbor or 
conceal such fugitive, so as to prevent the 
discovery, and ai-rest of such person, after 
notice or knowledge of the fact that such 
person was a fugitive from service or labor, 
shall, for either of said offenses, be subject 
to a fine not exceeding one thousand dollars, 
and imprisonment not exceeding six months,, 
by indictment and conviction before the dis- 
trict com-t of the United States, for the dis- 
trict in which such offense may have been 
committed, or before the proper com-t of 
criminal jm'isdietion, if committed within 
any of the organized territories of the United 
States; and shaU moreover forfeit and pay, 
by way of civil damages to the party injm-ed 
by such illegal conduct the sum of one thou- 
sand dollars, for each fugitive so lost as 
aforesaid, to be recovered by action of debt, 
in any of the disti'ict or ten-itorial com'ts 
aforesaid, within whose jm-isdiction the said 
offense may have been committed. The 
provisions of this statute are explicit, both 
as regards the prosecution by indictment 
for the offense stated, and also the prosecu- 
tion of a civil action for the thousand dol- 
lars penalty for each slave that escapes, 
through the interference of the defendant, 
as the statutory damages to be recovei'ed. 
The jurisdiction is given to the district com't 
and not to the circuit court. The motion for 
a dismissal is, therefore, granted. 

At the time the above decision was made, 
the com*t was not awai'e that a different 
decision had been made in the New Eng- 
land circuit, and, perhaps also, in the south- 
ern disti-ict of New York. Those decisions, 
it is understood, were made chiefly under an 
act to regulate the proceedings in the circuit 
and district courts of the United States, and 
for other pm'poses, passed the Sth of August, 
1846. The 2d section of that act provides, 
that "whenever the district attorney shall 
deem it necessary, it shall be lawful for any 
circuit court, in session, by order entered on 
its minutes, to remit to the next term or 
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session of the district court of the same dis- 
trict, any indictment pending in the said 
circuit coiu't, when the offense or offenses 
therein charged may he cognizable by the 
said district court; and in like manner it 
shaU be lawful for any distiict court to re- 
mit to the next term or session of the said 
ch'cuit eom-t of the same district, any in- 
dictment pending in the said district court; 
and such remission shall carry with it all 
recognizances, processes, and proceedings in 
the case in the court from which the remis- 
sion is made; and the court to which such 
remission is made, shall, after the order of 
remission is filed therein, act and proceed 
in the case, as if the indictment, and all other 
proceedings in the same, had been originated 
in said court" The 3d section provides, 
"that the district com't may remit to the cir- 
cuit com-t, any indictment pending in said 
district court, when, in the opinion of the 
court, difficult and important questions of 
law are involved in the case; and the pro- 
ceedings thereupon shall, thereafter, be the 
same in the circuit court, as if such indict- 
ment had been originally foimd and pre- 
sented therein." 

The above provisions would seem to have 
no application to a civil case. They apply 
to indictments, and to cases of which the 
circuit and disti'ict com'ts have concm-rent 
jm'isdiction. The third section provides that 
the case remitted from the district to the 
circuit court shall be prosecuted "as if such 
indictment had been originally found and 
presented therein." Now this could not be 
said of a case in which the circuit com-t had 
no original jurisdiction. By the above stat- 
ute the criminal jm-isdiction of the disti'ict 
court was enlarged, so as to make it con- 
cmTent with the cii'cult com-t; and the re-, 
missions from one circuit to the other were 
intended to facilitate the public business. 
But the statute applies only to criminal 
cases. The fugitive law creating the offense 
stated, was passed fom* yeai-s after the law 
authorizing remissions of indictments from 
the one com-t to the other, and the jm-is- 
diction is given to the district court. The 
circuit com-t has no jm-isdiction under the 
act creating the offense, and it does not, 
therefore, come within the provisions of the 
act of 1846. That act created no new juris- 
diction in either court, but merely provided 
for an exchange of jurisdictions Avhieh was 
vested in each. It therefore would seem to 
be clear that an indictment under the fugi- 
tive law, of which the district com-t has 
jurisdiction expressly given, and of which 
the circuit court has no jm-isdiction under 
the act, cannot be transmitted to and ti-ied 
by the circuit court. And as the act of 1846 
is limited to criminal cases, it can have no 
application to civil actions, brought for the 
penalty imder the act. 
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CALIPBELL V. IMcJLlNUS. 

[5 McLean, 106.] ^ 

Circuit Court, D. Indiana. May Term, 1850. 

ExECOTiox — Levy on Equitt of Redemption. 

1, The equity of redemption before the act of 
1843 [Rev. St. Ind. 4G2] might be sold on esecu- 
tion; but that act prohibited such sale by the 
mortgagee, and required the sheriff to return 
the execution, that there was no other property 
on which to levy. 

2. Such a return being made in this case, the 
court set aside the return on motion, as the act 
of 1843 had never been adopted. The court 
adopted the act to govern the practice in future. 

[At law. Action by A. J. Campbell against 
J. McManus. The defendant moves to set 
aside a marshal's retm-n of levy on exe- 
cution.] 

Mr, Newcomb, for plaintiff. 

OPINION OE THE COURT. An execu- 
tion was issued for $1,511.15 and costs, on a 
judgment obtained by the plaintiff against 
the defendant. The marshal returned that 
he had levied on certain Isjnds particularly 
described, which were mortgaged by the de- 
fendant to the plaintiff, prior to the date of 
the note on which the judgment is founded; 
and also for the payment of other notes. 
That the defendant has no other property 
in the district, on which a levy can be made, 
and, therefore, he retm-ned the writ accord- 
ing to the state statute of 1843, without of- 
fering the premises for sole. 

A motion is now made to set aside the re- 
tm-n, accept the levy and direct the mar- 
shal to go on and sell. In Watldns v. Greg- 
ory, 6 Bladif. 113, Murphy v. Elliott, Id. 4S2„ 
and in Johnson v. Watson, 7 Blackf. 174, it 
was held that an equity of a mortgagor may 
be sold on execution. But the statute of 
1843 (Rev. St. p. 462, § 48) provides that the 
equity of redemption shall not be sold by 
virtue of any execution on a judgment at 
law, recovered by the mortgagee. And ia 
the 50th section it is provided, that if such 
execution shall not be collected of the other 
property of the defendant, the sheriff shall 
return the same unsatisfied, in whole or in 
part, as the case may require. The act of 
1843 has not been adopted by this court, and 
as the law stood when the act of 1828 [4^ 
Stat. 278] was passed, adopting the process 
acts of the respective states, the law au- 
thorized the sale of an equity of redemption 
on execution at law. The com-t set aside the 
return, and adopted, by a rule, the law of 
1843. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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OAiJPBELL V. jMEDBUHY et al. 

[5 Biss. 33.]^ 

Circuit Court, D. Wisconsin. July Term, 
1857. 

Vexdok and Pcrchaseu — Defect is Title — Re- 
lief TO PUIiCHASER. 

A purchaser in undisturbed possession will 
not be relieved from payment of the purchase 
money on the ground of defect of title, there 
being no fraud or misrepresentation. He must 
rely upon his covenants. 

[Following Patton v. Taylor, 7 How. (48 U. 
S.) 133.] 

[In equity. Bill by William W. Campbell 
against John W. Medbury and others.] 

MILLER, Disti-ict Judge. This bill [filed 
by William W. Campbell] is for the fore- 
closure of a mortgage. Martin B. Medbury, 
for himself and his co-defendants, filed a 
joint and several answer. In said answer 
it is admitted that Jolm W. Medbury pur- 
chased the land described in the mortgage 
and bill, of Samuel Starkweather, about the 
12tli of October, one tliousand. eight hundred 
and fifty-one, and to secure the payment ot 
a part of the pm'cbase money, said John W. 
Medbuiy executed and delivered to said 
Starkweather his bond and the said mort- 
gage, as alleged in the bill. The defendants 
fm'ther say that the conveyance to said aied- 
bury from said Starkweather was by a full 
covenant warranty deed; and the defendants 
have recently and since the commencement 
of this suit, been informed and believe that at 
the time said conveyance was made, a por- 
tion of the lands so conveyed, and as de- 
scribed in the answer, had been sold for the 
taxes of tbe year eighteen hundred and fifty; 
and that deeds of the same have since been 
duly executed, issued and delivered by the 
clerk of the board of supervisors of Manito- 
woc county, and are recorded in the office of 
the register of deeds of said county, and now 
exist as valid outstanding titles to said prem- 
ises, as these defendants have been informed 
and believe to be true. 

This case is to be disposed of upon the an- 
swer, which is to be taken as true. I shall 
not inquu'e whose duty it was to redeem the 
land from the tax sale— whether it was first 
the duty of the pui'chaser and mortgagor in 
possession to redeem, or of the vendor and 
mortgagee out of possession. Under the law, 
there is no doubt but either of them could 
redeem the land so sold before the execu- 
tion, delivery and rendering of the tax deed. 
The provision of the laws for the redemption 
of land sold for taxes is to be liberally con- 
strued. The answer sets forth that the mort- 
gage was given to secure a portion of the 
purchase money of land conveyed by a full 
warranty deed by the mortgagee to the mort- 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



gagor. It does not plead an eviction; nor is 
it alleged that the grantor is insolvent The 
relief claimed by the answer is exclusively 
upon the alleged defect of title of a part of 
the land so conveyed and mortgaged. 

It is not considered necessary to examine 
the numerous authorities upon this subject, 
for the purpose of proving that a court of 
equity cannot grant relief upon the gi'ound 
of defense contained in the answer. Where 
the contract is executory the vendee may 
obtain a rescission if the vendor has no title; 
but where the contract is executed as in this 
case, eviction or fraud must be shown to en- 
able a court of equity to grant relief to the 
pm'chaser, or to restrain the collection of 
the purchase money. Simpson v. Hawkins, 

1 Dana, 303; Gale v. Conn, 3 J. J. Marsh. 538; 
Wiley V. Fitzpati-ick, Id. 582; Campbell v. 
Whittingham, 5 J. J. Marsh. 96; Thompson v. 
Jackson, 3 Rand. [Va.] 504; Taylor v. Lyon, 

2 Dana, 276; Luckett v. Triplett's Adm'r, 2 B. 
Mon. 39; Edwards v. Morris, 1 Ohio, 524; 
Bumpus V. Plainer, 1 Johns. Ch. 213-218; 
Abbott T.Allen, 2 Johns. Ch. 519; Gouvern- 
eur V. Blmendorf, 5 Johns. Ch. 79. The de- 
cision of the case of Patton v. Taylor, 7 
How. [48 U. S.] 133, settles this case. In 
the opinion, the court remark, "These cases 
will show that the purchaser, in the undis- 
tm-bed possession of tbe land, will not be re- 
lieved against the payment of the purchase 
money on the mere groimd of defect of title, 
there being no fraud or misrepresentation, 
and that, in such a case, he must seek his 
remedy at law on the covenants in his deed; 
that if there is no fraud, and no covenants to 
secure the title, he is without remedy, as the 
vendor, selling in good faith, is not respon- 
sible for the goodness of his title beyond the 
covenants in the deed; and, further, that re- 
lief will not be afforded, even on the ground 
of fraud, unless it be made a distinct alle- 
gation in the pleading, so that it may be put 
in issue." As this case is so clearly settled 
by the decision of the supreme court of the 
United States, a decree must be rendered in 
favor of the complainant 

NOTE [from original report]. The question 
here presented and the leading cases pro and 
con are elaborately discussed and collected in 
Rawle on Covenants for Title, 583 et seq. f4th 
Ed.) from which he deduces the established dec- 
trine that where the purchaeer has not been 
evicted and there has been a total failure of title, 
he cannot detain the purchase money, but where 
there has been an eviction, he may. The case 
of Frisbee v. Hoffnagle, 11 Johns. 50, which is 
directly opposed to the text, has been repeatedly 
overruled. Consult, also. 1 Pars. Bill & Notes, 
210, notes o and p; 2 Kent, Comm. 471, 472, 
and notes. See Yincent v. Morrison, 1 Breese, 
227, note 2, where there is an elaborate collec- 
tion of authorities; and see Yining v. Leeman, 
45 111. 246, holding the general doctrine. 
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Case "No, S,366a. 

OAlVrPBELIi V. POPE. 

[Hempst. 271.]^ 

Swperior Court, D. Arkansas. July, 1835. 

X>DTr OF Constable— Effect of Levy — Action 
OK Bosn— Evidence— I'OHM op Judgment. 

1. On a penal bond T^ith conditions, judg- 
ment should be rendered for the penalty, to be 
•discharged by the payment of the damages as- 
sessed, and, if not so rendered, must be re- 
versed. 

2. If a delivery bond is not taken, property 
levied on is at the risk of the oflGLcer; it is his 
■own so far that he may bring an action to re- 
cover it, or for any injury to it, and he is re- 
sponsible for its forthcoming to answer the ese- 
■cution. 

3. A levy on personal property, shown by the 
officer's return to be of sufficient value to pay 
the debt, discharges the defendant, and the 
plaintifE must look td the officer for his money. 

4. The value of goods levied on. may be shown 
by parol evidence, as a means of arriving at the 
Amount of damages which the plaintiff has sus- 
tained, where the return does not show the 
value. 

Error to Hempstead circuit court 
Before JOEDSTSON and YELL, Judges. 

YELL, Judge. This was an action of 
flebt, brought in the name of the governor, 
for the use of McWilliams, against John 
Campbell and others, upon a constable's 
bond. An execution had been placed in the 
hands of Campbell, as constable of Ozan 
township, in favor of McWilliams against 
James W. Judkins, for the sum of sixty- 
one dollars and fifty cents. Upon the exe- 
cution the constable made a levy on the 
property of Judkins, on the 8th day of April, 
1833; but took no bond for its delivery, on 
the day of the sale; and returned on the 
■execution, that he had levied on a quantity 
■of household and kitchen furniture, bedding, 
medicines, and drugs, but not enough to sat- 
isfy the execution. He advertised the prop- 
erty to be sold on the 4th of May, 1833, and 
proceeded to offer the same publicly, and in 
separate parcels, at which time no person 
bid or gave any thing for the property. The 
plaintiff then sued out a venditioni exponas, 
4ind placed it in the hands of the constable, 
"upon which he made the following return, 
namely: "This ven. ex. is returned not sat- 
isfied; the property levied on, by virtue of 
an execution, bearing date the 8th of April, 
1833, is not to be found in my bailiwick, and 
I have not found any other goods or chattels 
■of the defendant whereon to levy the ven. 
ex. ; returned this 27th of June, 1833." Where- 
npon suit was commenced against Campbell, 
as constable, and his secm'ities on his official 
"bond, for the amount of the debt. At the 
May term, 1834, of the Hempstead circuit 
•court, the jury found the following verdict: 
"We find the assignment of breaches in the 
plaintiff's declaration mentioned, to be true, 

^ [Reported by Samuel H. Hempstead, Esq.] 
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and assess his damage by reason thereof, to 
the sum of sixty-one dollars and fifty cents." 

In the investigation of this subject, it may 
be necessary to advert to several points in 
the cause for the pmrpose of settling some 
questions that may hereafter arise. The ma- 
terial question is. Was there error in the 
verdict and rendition of the judgment in the 
court below? It has been properly contend- 
ed by the counsel for the plaintiff in error, 
that the judgment for the plaintiff ought to 
have been for the full amount of the penalty 
of the bond, to be discharged by the payment 
of such damages as the plaintiff had sus- 
tained by reason of the breaches assigned; 
and in support of that position, 1 Saund. 58, 
note 1, and Ter. Dig. 348, have been cited. 
By reference to the statute it wiU be found, 
that upon any bond "for the payment of 
money, wherein the plaintiff shall recover, 
judgment shall be entered for the penalty of 
such bond, to be discharged by the payment 
of principal and interest due thereon, and 
costs of suit and execution shall issue accord- 
ingly." Then if this was a bond for money, 
no possible doubt could exist. But it is 
a bond with conditions to perform the duties 
of an office. WiU that change the judgment? 
We believe not. The statute says, "The 
plaintiff may assign as many breaches as 
he may think fit, and the jury may assess 
damages on each of the breaches, and on 
each verdict the like judgment shall be 
entered, as heretofore has been usually done 
in such cases." Prom the statute and the 
English authorities, we are satisfied, that in 
this judgment there is error in form, suffi- 
cient to require us to remand the cause for 
a more perfect judgment. 

The coui't is asked to decide the question, 
as to the liability of the constable, in not 
taking a delivery bond for the property on 
the first execution, and in failing to obtain 
the property on the retm*n of the venditioni 
exponas. The statute requires the officer to 
take bond from the defendant; but if the 
defendant fails, or refuses to give it, he can 
only take the property and keep it until the 
day of sale. It becomes to a certain extent 
his own. He could, if it was taken out of 
his possession, bring an action to recovei* it, 
or for any injury to it. And further, if an 
officer levies on property sufficient to pay 
the debt, and his return shows the fact, it 
is a payment of the debt by the defendant, 
and the plaintiff must look to the officer for 
his money. The officer may take a delivery 
bond (Ter. Dig. 345); but if he does not, 
the property is at his own risk; and if it is 
not forthcoming on the day of sale, he be- 
comes liable, in the nature of special bail, 
■ to the plaintiff. If the above principles are 
true, then the officer would still be responsi- 
ble for the deliveiy of the property on the 
return of the venditioni exponas. 

The court refused to permit the defendant, 
on the inquiry of damages, to give parol evi- 
dence of the value of the goods levied on 
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under the execution, and Iiu.tructed the jury, 
that the officer, failing to state the value 
of the goods levied on, was conclusive evi- 
dence that there were goods enough to pay 
and satisfy the debt, although the officer had 
returned that they were not sufficient. We 
believe the court erred in rejecting the evi- 
dence to prove the value of the property. 
That was one means to arrive at the true 
amount of damages that ought to. have been 
recovered against the officer. Consequently 
the court erred in instructing the jury, that 
the officer not returning the value of the 
property levied on, was conclusive evidence 
against him, of sufficient value, and that 
they ought to find accordingly. Judgment 
reversed. 
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Case No. 2,366. 

OAIMPBELL et al. v. RAILROAD CO. et al. 

[1 Woods, 368.] ^ 

Circuit Court, E. D. Texas. March, 1871. 

Railkoad Mortgage — Foreclosuke— Parties — 
Inteuvextiox — Effect of Decree — Practice 
— Joinder of Origixai^ Bii-l and Bill, op Re- 
viEAV — Fraud. 

1. It is not necessary that all' the holders of 
the bonds of a railroad company should be made 
parties to a bill of foreclosure brought by the 
trustees of a mortgage by which the bonds are 
secured. 

2. Where there are trustees of successive 
mortgages, and tlie trustees of a prior mortgage 
file a bill to foreclose the same, all the bond- 
holders under a subsequent mortgage need not 
be made parties to the suit in order to make tlie 
proceedings valid and binding on all. 

[Cited in Young v. Montgomery & E. R. Co., 
Case No. 18,166.] 

3. AYhere the bondholders secured by a mort- 
gage on a railroad are numerous, it is not neces- 
sary to make all of them parties to a suit, or to 
make any of them parties, if their trustees are 
parties. 

LCited in Wilmer v. Atlantic & R. Air-Line 
Co., Case No. 17,776; Kerrison v. Stew- 
art, 93 U. S. 160.] 

[See Huntington v. Little Rock & Ft. S. R. 
Co., 16 Fed. 906.] 

4. In a case where the parties are numerous, 
a suit brought by or against some in behalf of 
all will be binding on all. The parties who are 
not named may intervene and make themselves 
actual parties, so long as the proceedings are in 
fieri, and are not definitely closed by the course 
and practice of the court. 

[Cited in Wilmer v. Atlantic & R. Air-Line 
Co., Case No. 17,776; Omaha Hotel Co. v. 
AYade, 97 U. S. 21; Osborn v. Jlichigan 
Air-Line R. Co., Case No. 10,594; Coann v. 
Atlanta Cotton Factory Co., 14 Fed. 8; 
Belmont Nail Co. v. Columbia Iron & Steel 
Co., 46 Fed. 337.] 

5. If the trustees of a mortgage on a railroad 
are parties to a suit, a decree rendered in the 
case is as binding on the bondholders secured by 
it, as if they had been made parties, unless they 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, dnd here reprinted by permission.] 



can show some fraud practiced upon, or con- 
nived at, by the trustees themselves. 

6. Bondholders secured by a mortgage, if ag- 
grieved by a decree rendered in a suit to which 
the trustee of the mortgage was a party, can 
intervene and become actual parties, and then 
make such application to the court for relief 
as is competent for parties to make in the same 
suit; or they may institute such other auxiliaiT-, 
revisory or supplemental proceedings as a party 
to the suit might institute. 

7. A bill of review may be conjoined with a 
bill for relief against a fraudulent decree. 

8. Trustees named in a mortgage to secure 
bondholders were made parties defendant to a 
bill to foreclose the mortgage filed by certain of 
the bondholders and allowed a decree to be tak- 
en by default; hdd, that this supineness was a 
constructive fraud against the bondholders 
whom they represented; and if taken advan- 
tage of by the complainants in the suit, to the 
prejudice of the bondholders, the complainants, 
became participants in the fraud. 

9. Where complainants are allowed to dis- 
pense with parties on account of their numer- 
ousness, any one of whom would have the right 
to come in by petition, such complainants ought 
to proceed in the utmost fairness and good faitli 
in procuring a final decree which is to be bind- 
ing on all. 

Bill in equity [by Calvin C. Campbell and 
another against the Texas and New Orleans 
Raih'oad Company and others for foreclosure 
of a mortgage]. Heard on motion to dissolve 
injunction, which motion involved the merits 
of the biU. 

Wm. M. Evarts and Wm. G. Hale, for the 
motion. 
■Geo, W. Parchal and Sessions, contra. 



BRADLEY, Circuit Justice. The Texas 
and New Orleans Railroad Company, a cor- 
poration of the state of Texas, on or about 
the 1st of November, 18oS, executed 1,500 
bonds of ?1,000 each, and to secm-e the pay- 
ment thereof executed two several ti'ust deeds 
and one mortgage of the same date. By one 
ti'ust deed the company conveyed to Con- 
greve and Lowery, ti'ustees, 1,200 sections 
or square miles of the public lands to which 
the company would be entitled under the 
laws of the state on the completion of their 
road, the certificates for which were receiva- 
ble from time to time, as portions of the road 
should be completed. By the other ti'ust deed 
the company conveyed to the same trustees 
120 sections of the same lands and so much 
of its free lands and city lots, etc., as would, 
with the 120 sections, be valued at $600,000. 
The special object of this deed was to secure- 
the payment of the interest on the bonds- 
and a sinking fund of two per cent, dm-ing 
the consti'uction of the road. By the mort- 
gage the company conveyed and mortgaged 
to the same ti-ustees the road bed, right of 
way, and the whole and entire line of the 
railroad constructed or to be constructed from 
the city of Houston to the Sabine river, a 
distance of 110 miles or thereabouts. 

The mortgage had a clause declaring that 
whenever the company should procure from 
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tlie state a certaia loan of $6,000 per mile 
out of the school fund (to which it -would by- 
law be entitled on performing certain con- 
ditions, and which it was declared the in- 
tention of the company to obtain), and should 
execute to the state its bonds therefor, said 
bonds shoiild constitute a lien upon the propei'ty 
mortgaged prior and supa-ior to the title and 
interest of the trustees, the same as if it 
had been imposed and taken effect prior to the 
making of the mortgage. The state loan thus 
provided for was in fact made upon about 70 
miles of the road, situated east of Trinity 
river, to the amoimt of $430,500, but for the 
portion of the line between Trinity river and 
Houston, being about 40 miles, and being the 
last part of the road which was completed, 
the state failed to make any loan, but in lieu 
thereof, for the relief of the company, enacted 
a law Febraary 7, 1801, entitled "An act for 
the relief of the Texas and New Orleans 
Railroad Company," by the second section of 
which it was enacted that the company 
should have the power, and it was authorized, 
to issue a first mortgage upon its railroad 
fi'om the west bank of the Trinity river to 
the city of Houston; provided, that the com- 
pany should relinquish all claims to the state 
loan on that section of the road. It is suf- 
ficiently proved that the road was not com- 
pleted when this law was passed, and tha't 
in pursuance of it the company relinquished 
all claims to the state loan, and on the 18th 
of March, 1S61, issued 4S0 bonds of §500 each, 
being just the amount which the state loan 
would have been for that 40 miles of road, 
to wit, $240,000, and executed to Shepherd 
and Hutchins, trustees, a mortgage on this 
part of tlie road and all its appurtenances. 
The bonds stated on then: face that they were 
issued in lieu of the state loan, and the mort- 
gage refers to the act of 1861, and professes 
to be the first mortgage on this part of the 
road by virtue of that act The bonds thus 
executed were issued to various parties— con- 
tractors and others— and the proof is suffi- 
ciently conclusive that they were received for 
value to the amount of their face, and were 
negotiated and received as a first lien on that 
portion of the railroad on which the mort- 
gage given to secm-e them was laid. These 
bondholders claim that they are entitled, to 
priority accordingly. 

By an act of the legislatmre of Texas, pass- 
ed in 1854, every railroad company was en- 
titled to a donation of 16 sections of the 
public lands of the state for every mile of 
railroad completed. By this law the Texas 
and New Orleans Railroad Company became 
entitled to 1,760 sections, or thereabouts. 
The two trust deeds of 1858 conveyed only 
1,320 sections, leaving 440 sections unincum- 
bered. Whether these sections were em- 
braced in the general terms of the mortgage 
of 1858 is, perhaps, a question. But it is tm- 
doubtedly true that a considerable number of 
land certificates were issued to various par- 
ties for value and are now outstanding, claim- 



ed to be free from the lien of any mortgage or 
trust deed executed by the company. The ad- 
vent of the late civil war in 1861, and the 
consequent losses and troubles that ensued, 
disabled the Texas and New Orleans Raik-oad 
Company so that it was unable to pay even 
the interest on its bonds. These contained a 
provision that if the interest should not be 
paid within 90 days after becoming due, the 
principal should be due and payable, and the 
trustees should be authorized to take pos- 
session of and sell the property mortgaged. 

In this condition of things, January, 1868, 
Charles Moran, Edwin Eldridge and Charles- 
Danforth, three of the holders of the bonds 
issued in 1858, residing in the states of New 
York and New Jersey, filed a bill in equity in 
this court for the foreclosure of the two trust 
deeds and mortgage given to secm-e the said 
bonds, claiming that these secm-ities consti- 
tuted the first lien on the road and property 
of the company except that of the bonds is- 
sued to the state. They alleged in their bill 
that it was brought not only for their own 
benefit, but for that of all other holders or 
owners of bonds or coupons issued under and 
pm-porting to be secm-ed by the mortgage 
and deeds of trust sought to be foreclosed, 
who might come in and contribute to the cost 
and expenses of the suit. They fm-ther state 
that Congi'eve, one of the trustees, refused to 
file a bill, and that Lowery, the other trustee, 
was out of the counti-y. They therefore 
make these trustees defendants, being citi- 
zens of the state of New York. The other 
defendants to the bill wore, the raiU'oad com- 
pany itself, and Shepherd and Hutchins, the 
li-ustees of the mortgage given in 1861. The 
giving of that mortgage, and the issuing of 
the bonds imder it, were mentioned in the 
bill; but the number of the bonds issued or 
the persons to whom they were issued were 
alleged to be unknown to the complainants. 
The bill prayed for the appointment of a re- 
ceiver, a collection of the assets, a settle- 
ment of all priorities, a sale of the road and 
land certificates and other property of the 
company, and a distribution of the proceeds 
according to equity and justice. The Texas 
and New Orleans Railroad Company and the 
trustees. Shepherd and Hutchins, filed sepa- 
rate answers to the bill, in which was set up,, 
amongst other things, the priority claimed by 
the holders of the bonds issued in 1861 on 
the western forty miles of the raih'oad. The 
answer of the company also sets up various 
defenses to the equity of the bill— that the 
bonds held by the complainants were unfair- 
ly obtained for an amount greatly less than 
■flieir value, etc. 

In November, 1869, before any evidence 
was taken by either party,. an agreement was 
entered into by certain of the parties by vir- 
tue of which a consent decree was made on 
the ISth of December, 1869, by which it was 
found there was then due for the principal 
and interest on the bonds of 1858 the sum of 
$2,640,600, and on the bonds of 1801, the sum 
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of $303,600; that the entire property of the 
oompany, present and futm'e, was in effect 
subjected to a lien in favor of the bonds is- 
sued in 1S5S; and that the line of railroad 
between Houston and Liberty, with the site 
and lands and other property necessax'y to its 
operation, was, in effect, mortgaged and sub- 
ject to a lien in fayor of the bonds of 1861; 
also, that the company was insolvent, and 
the road disused and in danger of irrepara- 
ble injury for want of care and proper re- 
pair; that Congreve and Lowery, the trus- 
tees of 1858, though they entered an appear- 
ance, had never answered or done anything, 
and a decree pro confesso was taken against 
them. It was, therefore, decreed that the de- 
fendants pay the amount found due by 1st of 
JIarch then nest, or be forever barred and 
foreclosed of all equity of redemption in the 
property, and that Josiah F. Crosby, of Hous- 
ton, be appointed special master to make sale 
of the property, with dlfection, in case the 
money were not paid, to sell all the property 
of the company, including the entire raiU'oad, 
fixtm"es, rolling stock, personal property, 
lands, land warrants, and all the rights and 
franchises whatsoever, and that he should re- 
port his sale to the comrt with the name of 
the successful bidder, and that thereupon the 
court or judge at chambers would determine 
how much of the bid should be paid in cash, 
in order to pay the costs and expenses of lit- 
igation and management, and how much in 
the bonds of the company, and would also 
determine, if necessarj', the relative pi'iority 
of the two series of bonds. The decree then 
went on to appoint said Crosby receiver to 
take possession of all the property, borrow 
money, and execute bonds therefor which 
should be a fii'st lien on the road, repair the 
railroad, proem'e rolling stock, operate the 
road; and, if any resistance should be made, 
to file an affidavit with the clerk, who was 
thereupon directed to issue a writ of assist- 
ance in his behalf. The decree further ap- 
pointed said Crosby a special master, and 
Daniel W. Gillett, of New York, a special 
commissioner to receive proof of the genuine- 
ness of the bonds and register the same, and 
to certify to the court the bonds so proved 
and registered; and it was decreed that no 
other bonds should participate in the pro- 
ceeds of the property to be sold, and that the 
books should be closed on the 1st of July, 
1870. 

In pursuance of this decree the receiver 
took immediate possession of the road and 
propert5' of the company, except the land cer- 
tificates (many of which have never been sur- 
rendered), and proceeded to make extensive 
repairs on the road and works of the com- 
pany, and for this pm'pose borrowed money 
and issued his bonds to an amount exceed- 
ing, as is alleged, $80,000, and in October last 
advertised the whole road and property of 
the company to be sold at the court house in 
Galveston on the Sth day of December, 1870. 
Under these circumstances, the bill in this 



case was filed on the 30th of November, 1870. 
The complainant Campbell, who was one of 
the original conti-actors for building the road, 
as is alleged, holds ISO land certificates, each 
for one section of 640 acres, received from 
the Texas and New Orleans Railroad Com- 
pany on his contract; also 25 bonds of the 
issue of 1858, which, with the interest due 
thereon, amount to $45,800; also 34 of the 
bonds of 1861, which, with the interest, 
amoimt to $32,464, and 4,000 shares of the 
capital stock of the company of the nominal 
value of one hundred dollars each. The com- 
plainant French holds 60 of the bonds of 
18G1, which, with interest, amount to $53,760, 
and by an amendment to the bill, Campbell 
states that he represents 316 bonds of the is- 
sue of 1861, belonging to persons who have 
agreed to contribute to the suit, and 40 oth- 
ers which he is bound to protect So that 
the two complainants represent nearly all, or 
at least a large majority of the bonds of 
18G1. 

The bill professes to be filed on behalf of 
the complainants themselves, and all cred- 
itors, bondholders, holders of land, and land 
scrip of the said company and emanating 
therefrom, as weU as nnsecm'ed creditors. It 
makes defendants of the Texas and New 
Orleans Railroad Company, Shepherd and 
Hutchins, the trustees of the mortgage ex- 
ecuted in 1861, Crosby, the receiver and 
special master appointed in the former suit, 
Lowery, the smwiving trustee of the secm-i- 
ties executed in 1858, and Moran, Eldridge 
and Danforth the complainants in the former 
biU. The bill seeks to set aside the dea-ee 
in the former suit on the ground of fraud 
in obtaining and entering the same, and be- 
cause it is inequitable and unjust in ordering 
a sale of the whole property, in omitting to 
settle the priorities of the two classes of 
bondholders, in ignoring the rights of the 
holders of the bonds issued in 1861, and in 
making various other erroneous decisions, 
and seeks to have a new decree made, which 
shaU settle said priorities; a foreclosmre of 
the several mortgages; a sale of the property 
in such manner as to protect the equities of 
all parties imder the sevei'al trusts, and, in 
the meantime, an injunction against the sale 
or any further proceedings under the former 
decree, and the appointment of a receiver. 
Excuses are given for not appearing and 
intervening in the former suit, such as ab- 
sence, ignorance of the proceedings, reliance 
on the trustees, etc. Upon the filing of the 
biU and due hearing before me, on the oth 
of December last, I granted a preliminary 
injunction to stop the sale of the property. 
Separate answers have since been filed by 
the defendants. Shepherd and Hutchins, the 
trustees of the mortgage of 1861, of course 
answer in the interest of the complainants, 
and admit aU the allegations of the bill. The 
answer of the Texas and New Orleans Rail- 
road Company, by its president. A. H. Gen- 
try, is to the same pm-port, setting forth more 
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minutely tlie transactions iipon "wliich the 
complainants rely. Lowery, the sm.-viving 
trustee of the bonds of 1858, admits the main 
facts, but submits the matter to the coui't, 
denying, however, that he ever authorized 
his appearance in the former suit- Crosby, 
the receiver, says that he has no private or 
personal intex-est in the matter, and he sets 
forth, as required, a schedule of the land 
certificates which have comq to his hands or 
of which he has received any account 

The answer of Moran, Eldridge and Dan- 
forth, the complainants in the former suit 
(which is sworn to by Moran only), sets forth 
the views of the contestanxs in this case. 
They allege that the decree was entered up 
in the former case, not by consent, or in pur- 
suance of the alleged agreement, but at a 
regular hearing of the cause, and they con- 
tend that it is not ineQLiiitable in any par- 
ticular; that it does not conclude the rights 
of the complainants, but leaves them to be 
settled on fm'ther hearing, etc. They admit 
the execution of the agreement in November, 
1S69, as stated by the bill, and that it was 
not carried out; but they allege that the fail- 
m-e to carry it out was the fault of the com- 
pany and its officers in not complying with 
the terms of the agreement Testimony was 
taken on short notice with a view to a speedy 
termination of the cause, on final hearing, 
and the complainants proffer themselves 
ready for such hearing. The defendants say 
they are not ready, but move to dissolve the 
injunction. In view of the stipulations made 
by the parties, looking to a speedy hearing 
on the merits, and of the terms on which 
the preliminary injunction was granted, 
which were that the complainants should 
give bond to indemnify the defendants 
against all damage that might be caused by 
the injunction if it should be dissolved upon 
the merits, I think it fair and right that the 
hearing of this motion to dissolve should be 
upon the merits, and that the complainants 
should have leave to refer to all the evidence 
taken in the case. 

The fii'st question raised by the defendants 
is the propriety of this suit It is brought 
to set aside a former decree of this court 
and to obtain a new decree on the same sub- 
ject matter, having in general the same end 
in view, namely, the foreclosure of the mort- 
gage and sale of the property of the Texas 
and New Orleans Railroad Company to pay 
the incumbrances thereon. The first suit was 
brought by bondholders for themselves and 
all others interested. This suit is brought by 
other bondholders not parties to the first suit 
for themselves and all others interested. The 
present suit seeks to set aside the decree in 
the former and to have a new decree on the 
same matters. At fii*st sight this seems to 
be an anomalous proceeding. The query at 
once arises, Will not such a practice lead to 
endless litigation? What are the principles 
by which we are to be guided in such cases? 
It seems to me on reflection, that we need 



not be at any great loss to discover a solu- 
tion of the difficulty. The first suit was or 
was not defective for want of proper parties. 
Are all the bondholders of a railroad com- 
pany necessary parties to a bill of f oreclosmre^ 
brought by the trustees of the mortgage by 
which the bonds are secured? Or, where 
there are successive mortgages, and the trus- 
tees of a prior mortgage file a biU to fore- 
close the same, must all the bondholders- 
under a subsequent mortgage be made par- 
ties to the suit in order to make the proceed- 
ings valid and binding on all? It seems to 
me impossible to contend for the afBrmative. 
The rule of chancery pleading which aUows. 
some parties to sue or to be sued in behalf 
of all, where their right is the same and the 
number is so large as to render it difficult to 
bring them aU before the court must certain- 
ly apply to this case. The very fact that 
trustees are interposed to receive and hold 
the mortgage given to secure an issue of 
bonds, sometimes amounting to hundreds and 
thousands and transfei'able by delivery, 
shows that it is the intent and understanding 
of all parties, unless the contrary appears^ 
that the trustees are to represent the bond- 
holders in all matters of litigation respect- 
ing their common and general rights; and i£ 
the trustees fail or refuse to act any of the 
bondholders, for themselves and in behalf of 
the rest, may step forward and put in motion 
the machinery of the law, making the trus- 
tees parties defendant In my judgment it 
is not necessary, where the bondholders se- 
cured by a railroad mortgage are numerous 
(as in the case of an issue of several hxux- 
dred bonds, they will be presumed to be), to- 
make all of them parties to a suit, or to make 
any of them parties if their trustees are par- 
ties. This I regard as the proper general 
rule, growing out of, and being merely an 
application of the more general rule, that 
where parties are exceedingly numerous, and 
it would be impracticable to join them all 
without almost interminable delays, and oQi- 
er inconveniences which would obsti'uct and 
perhaps defeat the purposes of justice, it is. 
not necessary that they should all be made- 
parties to a suit in equity; but a suit brought 
by or against some in the behalf of all, will 
be binding on all. Story, Eq. PI. § 94 et 
seq. In such cases the parties who are not 
named may come in imder the decree and 
take the benefit of it, or show it to be er- 
roneous, or entitle themselves to a rehear- 
ing. In other words, they may intervene- 
and make themselves actual parties, so long 
as the proceedings are in fieri, and are not 
definitely closed by the course and practice- 
of the court. Id. § 96. In view of this rule, 
the former suit, brought by Moran and oth- 
ers, was properly framed to obtain a valid 
and binding decree against all the parties 
whose interests are now before the court. 
The complainants in the present suit, hold- 
ers of bonds issued in 1861, were not person- 
ally before the com-t, it is true; but their 
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trustees, Sheplierd and Hutchins were par- 
ties, and their interest was thus properly- 
represented; and the decree rendered in the 
ease was as binding on the bondholders as 
If they had been made parties, unless they 
can show some fraud practiced upon or con- 
nived at by the trustees themselves. The 
bondholders, if not parties to the suit, were 
quasi parties, and had the right at any time 
to intervene and become actual parties. 

The present suit, therefore, must be re- 
garded as a suit brought by those who were 
quasi parties or privies to the former suit, 
and who, as such, were bound by the decrees 
rendered therein, unless they can show some 
ground for setting aside the decree which 
could be set up by an actual pai-ty to the 
suit. It is clear, therefore, that the com- 
plainants have no right to commence an inde- 
pendent and original suit to foreclose the 
mortgages of the railroad company. They can 
<only intervene and become actual parties to 
the former suit, and then make such applica- 
tion to the caxu't for relief as it is competent 
for parties to make in the same suit; or they 
may institute such other auxiliary, revisory, 
or supplemental proceedings as a party to 
the suit might institute. Does the present 
suit belong to that category? I am clearly 
of opinion that it does. It is in essence and 
effect nothing but a bill of review, conjoined 
with a bill for relief against a fraudulent 
decree. These are bills competent for a par- 
ty in a suit to file, and if both causes are al- 
leged to exist, they may be joined in one biH. 
A technical observance of tiie rules of prac- 
tice would have required a motion for leave 
to file a bill of review; but this motion is not 
necessary for filing a bill grounded on fraud 
in the dea*ee. But as no objection of this 
kind has been made, it is unnecessary to 
consider it. My conclusion, therefore, is, 
that the suit is properly brought. The next 
question is, ■\\Tietlier the bUl and evidence 
show any good ground for the relief asked? 
It is contended (1) that the decree sought to 
be set aside was fraudulently obtained; and 
<2) that it was, at all events, erroneous and 
inequitable. 

1. Do the bill and evidence show that the 
decree was fraudulently obtained? The bill 
alleges that it was a consent decree, entered 
in pursuance of an agi'eement executed short- 
ly previous. A copy of this agreement is 
annexed to the bill. It was signed on one 
side by the principal holders of the bond of 
1858, whose interests were represented by 
the bill of complaint, including Jloran, one 
of the complainants, and Congi-eve, one of 
the trustees; and on the other side by the 
president and vice-president of the railroad 
company. It was not signed by the trustees, 
Shepherd and Hutchins, and in their answer 
they allege "that they knew nothing about it, 
but considered that they were formal parties, 
and that the real parties in interest would 
watch the proceedings, and assert and con- 
test their priorities. From this it is evident. 



that so far as the trustees were concerned, 
they cannot claim that any fraud was prac- 
ticed on them. They allowed the decree to 
be taken by default. But this supineness in 
the matter was really a eonsti-uctive fraud 
against the bondholders whom they repre- 
sented; and if knowingly taken advantage 
of by the complainants in that suit to the 
prejudice of the bondholders, they are par- 
ticipants in the fraud. And the present com- 
plainants allege that they relied on the agree- 
ment being carried out in good faith. 

This brings us to the question whether the 
conduct of the complainants (or those whose 
interests they represent) in relation to enter- 
ing up a decree, after making that agreement 
with the agents of the company, was or was 
not, characterized by good faith, and free 
from any just censure. If it was, then the 
decree cannot be called in question by these 
complainants; if it was not, the complain- 
ants may justly say to them, you took ad- 
vantage of the gi'oss negligence of om* trus- 
tees (whom alone you made parties) in not 
looking after our interests, and you also 
took advantage of the officers of the company 
upon whose vigilance we had next a right to 
rely. Where claimants are allowed to dis- 
pense with parties on accoimt of then* numer- 
ousness, any one of whom would have a right 
to come in by petition and be made a party, 
if necessary to protect their interests, they 
ought to proceed with the utmost fairness 
and good faith, and not resort to anything 
like sharp practice in procm-ing a final decree, 
which is to be binding on all. Any deviation 
from this requirement would be a proper 
ground to be considered on the question of 
opening or setting aside the decree at the 
instance of such an omitted party. The 
com't would not tolerate any conduct of the 
complainants calculated to lull such parties 
into secm-ity and induce them to remit any 
degree of watchfulness in regard to their in- 
terest which they would have otherwise ex- 
erted. The defendants, Moran and others, 
say in their answer in this suit, that the de- 
cree in the former suit was not entered in 
pursuance of the alleged agreement, and was 
not a consent decree. But the evidence of 
Mr. Thompson and others is against them on 
this point, and the very first article of the 
agreement is, that an agreed decree be en- 
tered in the foreclosure suit now pending, 
directing the sale at public auction of said 
railroad, its property and franchises. This 
article, taken in connection with the fact that 
the decree was signed and entered at the first 
opportunity after the agreement was execut- 
ed, and with the evidence on the point, the 
inference is irresistible, that the decree was 
signed and entered in pursuance of the agree- 
ment, and was a consent decree. This ren- 
ders it necessary for me to look at this agi'ee- 
ment, and endeavor to determine whether 
there is a reasonable show of evidence to 
sustain the allegations of the bill, that the 
complainants in the former case, after getting 
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possession of their decree, fraudiilently evad- 
■ed the performance of the other stipulations 
of the agreement. 

After the first article relating to the entry 
of a decree, as aforesaid, the agreement went 
on to lay down a scheme for reconstructing 
the company and setting the road in motion. 
A committee, consisting of Moran and oth- 
ers, was appointed to buy in the road and 
organize a new company, which was to issue 
bonds to the amount of $2,700,000, of which 
§500,000 preferred was to be used for repairs 
and equipments of the road, and §2,200,000 
to be distributed among the holders of the 
land grant bonds, including ?600,000 due the 
state. The new company was then to issue 
§1,650,000 preferred 7 per cent stock, of 
which §1,250,000 was to be used to pay in- 
terest coupons due, and §400,000 to pay the 
bonds of 1861. Provision was then made for 
the proportions in which the different parties 
were to advance money. Moran, before sign- 
ing the paper, prescribed as a condition that 
the land warrants for the land, covered by 
the land grant mortgage, should be duly 
handed over to the receiver when appointed. 
Now, it is not pretended that these portions 
of the agreement have been carried out, but 
it is in evidence that on tlie 26th day of July, 
1870, at a meeting of the holders of the bonds 
of 1858, in New York, at which Congreve 
and Moran were present (1,273 bonds out of 
1,500 being represented), it was formally re- 
solved "that the agi'eement heretofore made 
with the old officers of the company be con- 
sidered as void, owing to the failure on the 
part of the company and its officers to tm*n 
over the land certificates and other property 
in their possession, as stipulated in said 
agreement, thereby rendering all attempt to 
reorganize imder that agreement utterly use- 
less." Now, if the excuse here alleged for 
not carrying out the agreement was not the 
true one; if it was a mere pretense; and if, 
having got the decree, the complainants in 
that suit who represented these bondholdei-s, 
resorted to various shifts and expedients to 
avoid carrying out the remainder of the 
agreement, they wovild certainly have been 
chargeable with bad faith, and the complain- 
ants in this case, who were dii'ectiy interest- 
ed in that agreement, would have a just 
right to complain, and would be entitled to 
a reversal of the decree and a rehearing up- 
on the merits. This is just the issue which 
the complainants in the present bill have 
made, and they have adduced considerable 
evidence to prove their side of it. If the 
case were now on final hearing, I should 
feel it my duty to carefully examine and 
weigh this evidence as well as that which 
is offered on the other side to rebut it But 
the defendants decline to go into the final 
hearing at this stage, and aver that they 
have further proofs to take. This being the 
position of the case, I think I ought not to 
dissolve the injunction until the final hearing 
can be had. 
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2. But as to the propriety of the decree it- 
self, I am further of opinion, that in any 
aspect of the case, the demand of the com- 
plainants for a setUement of the priorities of 
the two dasses of bonds, before a sale of the 
property is made, is reasonable. For if the 
bonds of 1861 should be adjudged to have 
priority over those of 1858, on the 40 miles 
of road between Houston and Liberty, then 
it would be a matter of grave considei'ation 
whether the coui-t ought not to decree a sep- 
arate sale of that portion of the road. It is 
true the release of the state's claim on that 
portion by the act of 1861 would place those 
bonds on an equality with those held by the 
state, and they might share the proceeds of 
the whole road pro rata with the state. But 
it does not appear that the seventy miles of 
road east of Trinity river, on which the state 
retained its lien, is equally valuable pro rata 
per mile with the forty miles west of that 
river; and then the decree and the notice of 
the special master imder it both seem to 
contemplate a sale of all the company's prop- 
erty in lump, including lands and land cer- 
tificates as weU as railroad; and in these 
neither the state nor the holders of the 
bonds of 1861 have any interest. So that the 
decree seems to be irremediably defective. 
And I cannot see how any evidence, yet to 
be adduced, can obviate this difficulty, unless 
it be directed to the primary question of pri- 
ority between the parties. Thoiigh how that 
question can be materially changed by fur- 
ther proof aliunde, I can hardly imagine. 

It is unnecessary for me to examine several 
other questions presented by the biU, as for 
example, the titie of the holders of the bonds 
of 1858 to the full amoimt of principal and 
interest due thereon. This is a question that 
can hardly be mooted on a bill of review. 
Besides, I do not see anything alleged or 
proven in the case, that goes to show that 
the holders are not entitled to the entire 
amount of the bonds. The sale of bonds 
pledged as collateral, on default of payment 
of the principal debt is such a common trans- 
action that it win need specific evidence of 
fraud to throw suspicion on the titie of the 
purchaser. Nor need I now decide in what 
manner the receiver shall be reimbui-sed the 
expenses made by him in restoring the road 
to working order and operating it Being an 
officer of this court, of course he will be en- 
titied to be protected, and, in some way his 
expenditures must be paid out of the general 
proceeds of the company's property; but in 
what proportion out of different portions 
thereof, it is not necessary now to deter- 
mine. Nor do I regard it as necessary to ap- 
point a new receiver. No complaint is made 
afi'eeting the capacity or fairness of the pres- 
ent receiver. I take it for granted that the 
parties are still desirous of bringing the case 
to a hearing at the earliest possible moment, 
and that without any unnecessary delay, the 
whole matter wiU be disposed of as equity 
shaU requii'e. 
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The motion for dissolving tiie injunction 
must be denied. 

[NOTE. For decision on liearing for final 
decree, see Campbell v. Texas & N. 0, R. Co., 
Case No. 2,369.] 



Case No. 2,367. 

CAMPBELL, V. RECEI^TDES. 

[4 Hughes, 170.] 

Circuit Court, E. D. Virginia. 18S2. 

RAILRCiDS — KiLLIXG StOCK — PltESDMPTION OP 
NeGIjIGESCE. 

[A horse placed at night in a pasture adjoin- 
ing a railroad track was found next morning 
by the side of the track, evidently having been 
killed by a passing train. The bars of the pas- 
ture -vi'ere down, and it was apparent from the 
horse tracks that the animal had run about 
one hundred yards before being struck. Held 
that, the horse being a trespasser, the court 
would presume, in the absence of evidence to 
the contrary, that the train had been operated 
with ordinary care and diligence, and that con- 
sequently the case was one of damnum absque 
injuria.] 

[At law. Action by Jacob Campbell 
against the receivers of the Atlantic, Miss- 
issippi & Ohio Railroad Company for dam- 
ages for stock killed.] 

HUGHES, District Judge. The petitioner 
claims $100 damages for the loss of a gray- 
mare alleged to have been killed near his 
residence, three and a half miles west of 
Abingdon on the railroad in charge of the de- 
fendants, by the westward boimd passenger 
train, at about fo\n: o'clock on the morning 
of the 4th of July, 1877. The evidence con- 
sists of depositions taken on behalf of the 
petitioner, which show that the gray mare 
of the petitioner was found lying maimed 
and killed on the side of the railroad ti-aek, 
neai' petitioner's residence, on that morning; 
that tracks of the mare appeared on the ti-ack 
of the railroad, indicating that she had run 
before the train about a hundred yards be- 
fore she was overtaken by it; that on the 
evening before she had been put into a pas- 
ture, enclosed from the railroad by a fence, 
in which there was a draw-bar opening upon 
the railroad; that the owner had put up 
these bars on the night before; that the 
bars were found, next morning, let down; 
and that the mare was worth $100. 

The inference from the evidence is that 
some one had let down the bars in the night; 
that the mare had come out of the pasture 
upon the track; and that, being on the 
track, and after running before the train 
some distance, the mare was caught by the 
train and fataUy injm'ed. If so, it is plain 
that the mare was on the track in the char- 
acter of a trespasser; and that she hei'self, 
by being wrongfully there, caused the ac- 
cident which occurred and which is com- 
plained of. As the defendants had a legal 
right to run their own trains on their own 
road, and as the petitioner's mare was un- 



lawfully on their road, in the character of a 
trespasser, no liability is upon the defends ntfc- 
for any accident which happened, unless 
they failed to exercise ordinary care and dii- 
igence in running their train to avoid ac- 
cident. In general the law, in such a case 
as this, wiU presume as against a trespasser 
the exercise of ordinary care and diligeno 
in the employes of the defendants. If the 
|)etitioner had shown any fact strong enough 
to raise an Inference of negligence on ths» 
pai't of these railroad employes, the bm-den 
of proof would be shifted, and the defend- 
ants put to proof of ordinary care and dili- 
gence. But no such fact is shown here, and 
the court must presume, in the absence of 
any proof to the contrary, that the employes 
of the raUroad used ordinary care and dili- 
gence in running their ti'ain on "the morning 
refeiTed to. 

Thus presuming, the case is one of dam- 
num absque injuria, and there can be no re- 
covery. The petition must be dismissed, 
but without costs, and I wiU so order. 



CAMPBELL (SCRIPPS v.). See Case No. 
12,562. 



Case 'No. S,367a. 

OA5IPBELL V. STRONG. 

ITSempst. 265.]* 

Superior Court, D. Arkansas. Jan., 1835. 

Appeal — Disoretios of Trial Cocrt — Appoist- 
MEST OF Elisor — Dejiaxd of Oyer— Review. 

1. Questions as to the trial or continuance of 
a cause rest so much in the sound discretion of 
the inferior court, that this court will not in- 
terpose unless in a flagrant case. 

2. The appointment of an elisor to summon a 
jury, will be presumed to be correct, and to 
have been done for reasons satisfactory to the 
court. 

3. Where profert is not made, oyer cannot be 
demanded. 

4. A judgment of allowance of a competent 
court, cannot be inquired into, reinvestigated, 
or impeached in a collateral proceeding, and can 
only be reinvestigated in the manner pointed 
out by law. 

g. If fraudulent, a party is not without re- 
dress. 

6. A party can take no exception to a ver- 
dict in the appellate court where none was made 
below. 

7. The breach of the conditions of a penal 
bond, constitutes, in fact, the basis of the plain- 
tifPs action, and it should be assigned with cer- 
tainty and particularity, so as to show the in- 
jury. 

8. Except in a few particular cases, the rule 
is universal that no execution can be 'received 
in evidence, without the judgment on which it 
was issued. 

Error to Phillips circuit court. 
Before LACY and CROSS, Judges. 

LACY, Judge. This is a writ of error, 
prosecuted by the defendants below to a 

^ [Reported by Samuel H. Hempstead, Esq.] 
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judgment of the Phillips circuit court. The suit 
is in the name of the governoi*, for tlie use 
of William Strong, against Nisa Campbell 
and Samuel Campbell, as principals, on an 
administration bond, and William Dunn and 
Ichabod Dunn, as their sureties. The plead- 
ings present no little perplexity, but the 
cotu't "Will, however, without noticing the ex- 
traneous matter with which the record is 
incumbered, proceed to the examination of 
all the questions they deem important to the 
decision of the cause. 

The breaches are properly assigned, for 
the declaration avers that neither Nisa Camp- 
bell, before her intermarriage, nor Samuel 
Campbell, since that time, nor William Dunn, 
nor Ichabod Dunn, nor either of them, have 
paid or discharged the bond. Nisa Camp- 
bell had no right to pay, but by the consent 
and as agent of her husband after her intex*- 
marriage, and hence it was not necessai-y to 
aver, as it is not contended that she did pay 
after that time. The demmrer to the dec- 
laration was properly overruled. 

The suit ought not to have abated upon 
the suggestion of the death of James MiUer, 
who was then acting governor of the terri- 
toiy, for he was only a nominal party upon 
the record, and his name might have been 
stridcen out without injmy, and that of the 
governor alone retained, who, in legal con- 
templation, is always in being. If the party 
was even improperly ruled to trial at the 
same term at which the suit was revived in 
the name of his successor, it could only have 
operated as a continuance, and questions of 
that character are always left to the sound 
discretion of the court that tries the cause, 
and it must be a very flagrant case of injus- 
tice that. this court would interpose to cor- 
rect. 

The appointment of an elisor to summon 
a jury stands upon the same principle, and 
will be presumed to be correct, either by 
agi'eement of the parties concerned, or for 
reasons satisfactorily appearing to the court 
below. 

Oyer was rightfully refused as profert was 
not made. 

The testimony offered by the defendants 
to show that the judgment of allowance was 
wrongfully or fraudulently obtained, was 
properly rejected. If there was a judgment 
of allowance entered up by a competent 
court, that matter cannot again be inquu-ed 
into or be reinvestigated in the way that 
the defendants proposed to do. The proper 
time was when that subject was under ad- 
judication, and if the court which made the 
allowance would not permit the parties to 
appear, or refused to have competent proof 
to defeat the claim set up by the plaintiff, 
an exception ought then to have been filed, 
and this court could have corrected the er- 
ror. Besides, if it was a fraudulent judg- 
ment, the party injured is not without ade- 
quate redress. Wherever a judgment in a 
court having cognizance or jm-isdiction of a 
4FED.CAS. — 75 



matter, is rendered against parties or privies, 
the matter is 'at an end, ujoless again re- 
examined in the manner pointed out by law. 
If the court is right in this position, it fol- 
lows necessarily that the demurrer to the, 
defendants' rejoinder was properly sustained. 
The verdict of the jury is considered substan- 
tially correct; and even if it was not, as 
no exception was taken to it in the court 
below, it is now too late for the party to 
avail himself of such an advantage. 

The only remaining questions for the court 
to determine, are the demurrer to the plain- 
tiff's replication, and the objection to the 
execution that was received as evidence in 
the cause. These points present something 
more of difficulty than those that have been 
disposed of, and are much more Important 
in their bearing upon this cause. 

The declaration is upon the penalty of the 
bond, without setting forth the conditions. 
A plea of general performance is a response 
to the issue, and the plaintiff then rejoins 
and avers the special breach upon which he 
has a right to recover. This breach consti- 
tutes in reality the basis of his action, and 
the bond is the means alone by which that in- 
jury can be redressed. The replication should 
have been as certain and as particular as 
the declaration, and as if the suit was for 
the breach. It should have averred that the 
defendants were indebted by reason of a 
judgment of allowance in a given court and 
at a certain term, and in an exact sum or 
amount, which judgment remained unpaid, 
and in full force and effect. Does the repli- 
cation contain such matter? For aught that 
appears from the record, the judgment may 
have been paid off and fuUy discharged, or 
have been reversed, or a new ti'ial granted, 
or the parties by om' statutes may have been 
only entitied, on the final settiement of the 
estate, to a certain portion of allowance, 
which may have been received. Had issue 
been talcen on it, the only question that could 
have been submitted to the jm;y, would have 
been, was there such a judgment? and the 
defendants wo\ild have been precluded from 
proving they had discharged it, or complied 
with aU the conditions of their bond. The 
replication nowhere states that the judgment 
is now in full force and unreversed, nor that 
the defendants have failed to settle,^ as they 
were boimd to do, or pay off the debts ac- 
cording to their dignity or grade. Besides, 
it should have concluded with a verification, 
for the assignment of a particular* breach 
surely contains new matter. 1 Chit. PL 325, 
330; 2 Stai-Ide, 54, 92; Bac. Abr. tit "Pleas 
and Pleadings," J, C, D; Kobins v. Reese 
[Robbins v. Luce, 4 Mass. 474]; 1 Saund. 
PL & Ev. 59; 9 Johns. 335; 2 Tidd, Pr. 826. 

The objection that was taken as to exclud- 
ing from the jury the reading of the execu- 
tion, is not answered by saying that it was 
previously given in as testimony, and that, 
after it was once admitted, it could not be 
rejected. The defendants' counsel had no 
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riglit to object to the reading of the execu- 
tion. Their right to have it excluded, only 
attached upon the plaintiff not producing a 
judgment on which it was founded. Besides, 
the motion to exclude is in the nature of a 
demurrer to evidence, which never can he 
made until the proof is heard. This court 
cannot presume there was a judgment when 
the record shows none was produced, nor 
does it alter the case, that both judgments 
were rendered in the same court. There 
might have been a fatal variance between the 
judgment and execution. ' The judgment 
might have been absolutely void on its face, 
or it might have been a forgery. That no 
execution can be received as evidence with- 
out a judgment, (except in a few particular 
cases,) is a rule of law so universal and 
important, that it requires neither authority 
nor argument to sustain it. It follows that 
the court on this point, as well as overruling 
the demurrer of the defendants to the 
plaintiff's replication, erred, and the judg- 
ment must therefore be reversed, and the 
ease remanded for a new trial, with leave 
to the parties to amend their pleadings. 
Judgment reversed. 



Case No. 2,367b. 

CAMPBELL V. STRONG-. 

[Hempst. 195.] ^ 

Superior Court, T>. Arkansas. July, 1832. 

Wkit of EimoK— When Lies— Certiorari. 

1. A writ of error does not lie on an allow- 
ance against an executor or administrator. 

2. Where a new jurisdiction, unknown to the 
common law, is created, a writ of error will 
not, and a certiorari will, lie to it. 2 Tidd, Pr. 
1051. 

Error to Phillips circuit court. 

Before ESKRIDGE and CROSS, Judges. 

OPINION OP THE COURT. The de- 
fendant Sti-ong presented a claim for al- 
lowance against the plaintiffs, as adminis- 
trator and administi'atrix, to the circuit 
court of Phillips county, which was finally 
acted upon and allowed on the 17th day of 
November, 1826. The object of the writ of 
error is to reverse this allowance. Two 
preliminary questions have been raised by 
a motion to dismiss the -nTit of error, first, 
whether it is authorized in such cases? 
and if so, secondly, whether it is not bai-red 
in the present case by the statute of limita- 
tions? 

By the 30th section of the act of 1825, 
entitled, "An act concerning executors and 
administrators" [Laws Ark. Ter. 66], any 
person having a claim or demand against 
the estate of a deceased person, may apply 
to the circuit court of the county in which 
the letters testamentaiy, etc., of adminis- 
t^'ation were granted, to have the same 

^ [Reported by Samuel H. Hempstead, Esq.] 



proved and allowed, first giving ten days' 
previous notice of the natiu-e and amount 
of such claim or demand, and in such cases 
the circuit court, or, if either desired it, 
where the amount exceeds twenty dollars, 
a jury, shall decide on the %'alidity of the 
claim or demand without the formality of 
pleading. Where the sum in controversy 
does not exceed one hundred dollars, the 
decision is final. For a greater amount the 
right of appeal is given to either party to 
the superior com-t, upon paying the costs of 
proceeding in the circuit com-t, and making 
affidavit he does not appeal for the pur- 
pose of delay. In the superior court, where 
the appeal has been regulai-ly obtained and 
transmitted, the case is to be tried on 
its mex'its de novo. The object of the leg- 
islature in authorizing this summary mode 
of proceeding, was doubtless not only to 
facilitate aud simplify the adjustment of 
claims against the estates of deceased per- 
sons, but to render it less expensive. The com- 
mon law method, however, by suit against 
the executor or administrator, may still be 
resorted to. But if the action be brought 
within a year after the grant of letters tes- 
tamentary or of administration, the costs 
are to be paid by the plaintiff in the suit 
notwithstanding he may obtain judgment 
for the amount of his claim. Where the 
common law remedj is adopted, there can 
be no doubt but that a writ of error would 
lie as in other cases. The issuance of a 
writ of error from the final decision or 
judgment of any circuit court, is declared 
by otu" statute, to be a matter of right. 
Geyer, Dig. 263. Apart from this statutory 
provision, the common law allows the writ 
on all judgments rendered according to its 
rules by any com-t of record. 2 Tidd, Pr. 
1051; 9 Petersd. Abr. tit. "EiTor," 10. 

The proceeding in the case before the 
court is dependent for its validity alone up- 
on the thirtieth section of the act of 1825. 
and is altogether contrary to the com-se of 
the common law. Upon an allowance in 
the proceedings authorized, a subsequent act 
is necessary on the part of the court before 
paj'meut of the claim allowed can be coerced 
by execution. The executor or administra- 
tor is required to settle his accounts an- 
nually with the court, and upon these settle- 
ments, an order is made for the payment of 
claims previously allowed in whole or in paii; 
according to the situation of the estate, upon 
which, if not complied with in ten days after 
, J J- claimant may sue out 
an execution. See section 34 of same act. 
The allowance, therefore, is neither a final 
decision, nor is it a judgment according 
to the course of the common law. The doc- 
trine is, where a new jurisdiction is created 
by statutory provision authorizing a pro- 
ceeding not known to the common law, the 
writ of error will not lie, but a certiorari 
will. 2 Tidd, Pr. 1051. It has been re- 
peatedly decided in the circuit courts, that 
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a writ of error does not lie on an allowance 
against an executor or administrator in the 
county courts where such allowances are 
now cognizable by act of the legislature. 
We are clearly of the opinion, that if the 
plaintiffs have been injured by the decision 
of the circuit court, their remedy is not by 
writ of error, the legislature not having 
^ven it by the act authorizing the allow- 
ance. The second ground relied upon, it wiU 
not be necessary to notice. The motion is 
therefore sustained, and the wi'it dismissed. 



Case "No. 2,b68. 

CAIMPBELL et al. v. The SUNLIGHT. 

12 Hughes, 9;^ 23 Int. Rev. Eee. 211; 9 Chi. 
Leg. News, 322.] 

District Court, E. D. South Carolina. Jan. 24, 

1877. 

Shipping — Delivery by Vessel — Custom. 

A delivery of freight to a lighter moored 
alongside and in charge of a vessel for ship- 
ment on the vessel, where it was the custom of 
trade to deliver in that way, and where a re- 
ceipt was given by the master is a good de- 
livery, and binds the vessel receiving the 
freight. 

[See note at end of case.l 

[In admiralty. Libel by Campbell, TVyle 
-& Co. against the bark Sunlight] 

Augustine T. Smythe, for libellants. 

■ BRYAN, District Judge. This was a libel 
filed to recover the value of sixty tons of 
phosphate rock, alleged to have been de- 
livered by the libellants to the respondent, 
and lost while in the possession and custody 
of the respondent. It appears from the tes- 
timony, that on the 17th = of October last 
the brokers of the Sunlight, Messrs. Street 
Brothers & Co., engaged from the libellants 
■one himdred tons of phosphate rock for said 
vessel for Amsterdam, they to let libeUants 
know "where and when to send it." On 
19th October they instructed libeUants to 
"send about eighty tons phosphate alongside 
Tjark Sunlight at Union wharf." This was 
done by the libellants through the agency 
of the Marine and River Phosphate Mining 
and Manufactm'ing Company, by whose tug 
a lighter loaded with rock was towed along- 
side of the Sunlight, and the rock thus de- 
livered to her. Upon such delivery a receipt 
signed by the master was given in the fol- 
lowing words: "October 19th, 1876. Re- 
■ceived of M. & R. P. M. & Sf. Co., 80 tons 
phosphate rock (estimated) alongside bark 
Sunlight, at Union wharf; weight unknown. 
F. .Lorensen." The lighter was made fast 
with the lines of the bark, and from that 
time remained entirely in her custody and 
control until the rock was unladen. On the 
following day, or on the same day, owing 

^ [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
= ["14th" in 23 Int. Rev. Rec. 211.] 



to some crowding between the Sunlight and 
a vessel on the other side of the dock, the 
lighter was upset, and the rock sunk in the 
dock and lost. The master submitted to 
the libeUants a written statement of the 
facts of such loss, which contains the sen- 
tence, "On Thursday, 19th inst, while laying 
at Union wharf, had a lighter of phosphate 
rock alongside; said rock belongs to Nor- 
wegian bark Sunlight; was taking it in for 
ballast." 

It was proved by testimony that the cus- 
tom of the port as to the delivery of phos- 
phate rock to vessels was either to have 
them to go up to the wharf of the Marine 
and River Phosphate Mining and Manufac- 
turing Company to receive it, or to send it 
alongside of such vessels in lighters; and 
that at the time of engaging the freight it 
was determined which of the two modes of 
delivery would be adopted. Further, that 
after the lighter with rock was made fast 
to the vessel, it was entirely under the con- 
trol and in charge of the captain and crew 
of such vessel. That when the rock was so 
delivered alongside, receipts similar to the 
one produced in this case were given, and 
that upon the surrender of such receipts, 
bills of lading were signed without reference 
to the fact as to whether the rock was ac- 
tually on board or not It was ftirther in 
testimony that as between the libellants and 
the Marine and River Phosphate Mining and 
Manufacturing Company, the former pur- 
chased the productions of the latter deliver- 
able as directed, and that a delivery along- 
side a vessel in the manner above stated 
was a good delivery, and that upon produc- 
tion of the captain's receipt, the company 
was paid by the libeUants, for the rock, and 
that in this particular ease the rock lost had 
been so paid for by them. It was further 
in testimony that this trade in phosphate 
had only been in existence in the port of 
Charleston for about seven years, and that 
the custom of delivery proved had been main- 
tained during that entire period. Further, 
that this rock was in great demand by ship- 
ping for ballast, and that this manner of de- 
Uvery by lighter was a convenience to the 
vessel, more so in fact than a delivery on 
the whai'f would be. 

It is well-settled law that the reception of 
the goods by the master on board of the ship, 
or at a wharf or quay near the ship, for 
the purpose of carriage therein, or by any 
person authorized by the owner or master 
so to receive them, binds the ship to the safe 
carriage and delivery of the goods. See, 1 
Pars. Shipp. & Adm. p. 183, and authorities 
cited. There is no necessary physical con- 
nection between the cargo and the ship as 
a foundation upon which to rest this lia- 
biUty. No weU-founded distinction can be 
made as to the liability of the owner and 
vessel, between the case of the delivery of 
the goods into the hands of the master at 
the wharf for transportation on board of a 
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particular ship in pursuance of the con- 
tract of affreightment, and the ease as made 
after the loading of the goods upon the deck 
of the vessel; the one a constructive, the 
other an actual possession. We must look 
to the substance and good sense of the trans- 
action, to the contract as understood and 
intended by the pai-ties. Bulkley v. Naum- 
keag Steam Cotton Co., 24 How. [65 U. S.] 
3S6. 

Applying these principles to the case be- 
fore the court, it would seem dear that the 
libellants should prevail. The contract of 
affreightment entered into by them with the 
bark Sunlight has been fully executed, and 
the goods delivered in accordance therewith 
alongside the vessel to the master, and his 
receipt taken therefor. This was a good de- 
livery. From the moment that the lighter 
was placed alongside with the rock, it was 
adopted by the vessel as its own for the 
pm-pose of holding such rock until it could 
be placed on board. The rock was in pro- 
cess of loading by the vessel, and entirely 
in its possession. The simple fact that the 
rock was on a floating lighter and not on 
an immovable quay cannot alter the principle 
of law involved. 

It is therefore adjudged and decreed that 
the libellants do recover from the respondent 
the sima of three hundi-ed and sixty dollars 
as their damages in this case, togetiier with 
the costs of the same, and that all necessary 
process issue for the enforcement of this de- 
cree. 

The decree of the district court was, on ap- 
peal, affirmed by the chief justice. [Case un- 
reported.] 

[NOTE. That a delivery, to a steamboat or 
lighter, of goods to be placed aboard another 
vessel, is a delivery to the latter, see Bulkley v. 
Naumkeaff Steam Cotton Co., 24 How. (65 U. 
S.) 386; The Edwin v. Same, Case No. 4.301; 
The Kdwin, Id. 4,300; The Oregon, Id. 10,553.] 



Case Wo. S,369. 

CAMPBELL, et al. v. TEXAS & N. O. B. CO. 
et al. 

[2 Woods, 263.]* 

Circuit Court, E. D. Tesa.s. May Term, 1872. 

Railkoad Mortgages — RiGnxs op Certjpicate 

HOLDKHS — PrIOKITY — COSST^TCTIOXAl, LiAW — IN- 
VASION OF Vested Right — Isipairixg Obliga- 
tion OF Contract. 

1. A railroad company executed a first mort- 
gage on its line of road to secure a large num- 
ber of its bonds. The mortgage contained a 
clause declaring that whenever the company 
should procure from the state a loan of sis 
thousand dollars per mile out of the school 
fund, to which it would be by law entitled on 
the performance of certain conditions, and 
which it was the declared intention of the com- 
pany to obtain, and should execute to the state 
its bonds therefor, said bonds should constitute 
a lien upon the property mortgaged, superior 
to the lien of said first mortgage. Forty miles 
of the road remained to be completed, for which 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



no loan from the state had been received. The 
legislature then passed an act authorizing the 
company to make a mortgage to secure bonds 
to the amount of $6,000 per mile upon this un- 
completed portion of its road, which should be 
prior to the said first mortgage, provided the 
company would relinquish all claims to the 
state loan for that portion of its road. This 
mortgage was executed accordingly, and the 
bonds secured thereby, sold. Held: 

(a) That by relinquishing the right to the 
state loan, the company did not preclude itself, 
with the assent of the legislature, from putting 
the new mortgage upon the road, which should 
be superior to the original first mortgage, 

[See Galveston, H. & H. E. Co. v. Cowdrey, 
11 Wall. (78 \j. S.) 459.] 

(b) The act of the legislature authorizing this 
proceeding on the part of the railroad com- 
pany did not invade any substantial and vested 
rights, and was therefore valid and binding. 

2. The bonds to be given the state for the 
loan of the school fund were to run ten years, 
and a sinking fund was to be provided for their 
payment; the bonds which were authorized in 
their stead were to run fifteen years, and no 
sinking fund was required to be set apart for 
their payment. HeUl, that these circumstances 
were not of the essence of the contract, and 
that the legislation authorizing these changes 
did not impair the obligation of the contract 
contained in the original first mortgage. 

3. The bonds to be ^ven for the state loan 
were to bear six per cent, interest; the bonds 
authorized in their stead, bore eight per cent, 
interest. Held, that the addition of two per 
cent, to the interest of the substituted bonds 
was to that extent an invasion of the rights 
of the holders of bonds under the original first 
mortgage, who had the right to claim that bonds 
at the rate of $6,000 per mile only, and bearing 
only six per cent, interest, should be made su- 
perior to theirs. 

4. A party holding a first incumbrance on 
property about to be brought to sale, ought not 
to be deprived of the right of bidding on the 
property up to the amount of his claim. There- 
fore, when his right of priority is in dispute, it 
ought to be settled before the sale; and when- 
ever a specific property, on which a separate 
incumbrance exists, can be sold separately with- 
out injury to or sacrifice of that or other prop- 
erty, it should be thus sold so as to give every 
incumbrancer the chance of protecting his se- 
curities without involving himself in onerous 
engagements. 

5. A trust deed, executed by a railroad com- 
pany to secure its bonds, purported to convey 
a large number of sections of public lands, be- 
ing a portion of what the company would be en- 
titled to on the completion of its road; the cer- 
tificates for which were receivable from time to 
time as portions of the road were completed: 
Held, that purchasers in good faith from the 
railroad company of a part of the certificates, 
without notice that they were covered by said 
deed of trust, acquired a good title free from 
the incumbrance of the trust deed. 

[In equity. Bill by Calvin C. Campbell and 
another against the Texas & New Orleans 
Railroad Company and others, for foreclo- 
sm-e of a mortgage. This cause was heard 
for final decree on the pleadings and evi- 
dence. It had been before one of the judges 
of the court (Mr. Circuit Justice Bradley) on 
a former occasion upon a motion to dissolve 
an injunction which had been allowed in the 
case; which motion involved the merits of 
the bill. The opinion of the circuit justice 
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xipou tliat motion contains a full statement 
of the facts, and will be found in 1 Woods, 
3GS LGase No. 2,366], to whicli the learned 
i*eader is referred. 

Geo. W. Paschal and John Sessions, for 
complainants, 

Wm. M. Evarts and Wm. P. Ballinger, for 
defendants. 

BRAI>LEY, Circuit Justice. Without re- 
hearsing the facts of this case, which was 
done in a previous opinion, I will proceed to 
state the conclusions to which I have come. 

1. On the main point involved in the case, 
the claim of priority on behalf of the bonds 
issued in 1861, my opinion is that the said 
bonds and the mortgage given to seem*e the 
same are entitled to priority over the bonds 
of 1858, commonly called the land grant 
bonds, upon the .property covered thereby, 
namely: the railroad, road bed, turnouts and 
depots, between Houston and Trinity river, 
together with the locomotive engines and 
rolling stock, etc., appertaining thereto. 

It seems clear from the evidence, that at 
the commencement of the year 1861, that por- 
tion of the road, at least, remained still un- 
finished, and that the resources of the com- 
pany were exhausted; that the school fund 
loan for this portion of the line, on which 
the company had relied, was essential to en- 
able it to complete the work; and that the 
state could not or did not desire to advance 
any more school fxmd bonds. In this situa- 
tion of affairs, on the 7th day of February, 
1S61, the act was passed, entitled "An act for 
the relief of the Texas & New Orleans Rail- 
road Company," by the first section of which 
it was enacted, that the company should 
have until the 1st of January, 1863, to locate 
its land certificates, and retiirn the field 
notes of the same to the general land office; 
and by the second section, that the company 
should have the power, and was thereby au- 
thorized, to issue a first mortgage upon its 
railroad from the west bank of the Trinity 
river to the city of Houston: provided, that 
the company should relinauish all claims to 
the state loan on that section of its road. 
Now, the mortgage of 1858 had in it a special 
reservation, that whenever the company 
should procure from the state the loan re- 
ferred to, being $6,000 per mile to be loaned 
from the school fund (which it declared its 
intention to obtain), and should execute its 
bonds to the state for the repayment thereof, 
they should constitute a lien upon the prop- 
erty mortgaged prior and superior to the said 
mortgage of 1858. This reservation was 
made in pursuance of the law of 1856, which 
entitied the company to this school fund 
loan, and by which it was expressly provid- 
ed, that the bonds given to the state therefor 
should constitute a lien upon the road and 
charter rights of the company, including the 
road bed, right of way, grading, etc., and all 
. property owned by the company as necessa- 
ry for its business; and that they should 
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have a priority over all other claims against 
said company. Pasch. Dig. arts. 3501-3505. 

Now, what relief could it have been to the 
company to destroy this right to raise money 
by putting a first lien of $6,000 per mile on 
their road? The holders of the bonds of 
1858 contend, that although the company 
might have given such a lien to the state up- 
on borrowing money of it, yet that it relin- 
quished this right, and by relinquishing it, 
made their bonds and mortgage the fii'st lien 
on the road and its appm-tenances. This cer- 
tainly could never have been the intention of 
the parties, for it would have been, on the 
part of the company, a piece of the greatest 
fatuity thus to sm'render this most valuable 
resource for raising the means which were 
necessary to enable it to complete its road 
and works. And to my mind, it is proved 
quite conclusively, as far as parol proof and 
the contemporary acts of the company and 
all dealing with it at that time, can go to 
prove a matter of this kind, that the act of 
February 7, 1861, was regarded and intended 
as a permission and authority, given by the 
state to the company, to substitute some oth- 
er lender in its place, and to subrogate its 
right of priority to such substituted creditor. 
The question is, could this be done? 

There seems to be no doubt, that the state 
might have advanced the loan, received the 
company's bonds, and assigned such bonds 
to any other party, and might thus have 
substituted another party in its stead. The 
state might have proposed to A. thus: "Ad- 
vance this loan to the Texas & New Orleans 
Railroad Company for us, and you shall have 
the company's bonds to be received there- 
for." No reasonable objection to such a 
transaction could have been made by prior 
mortgagees or bondholders. If either of these 
things could be done, why could not the 
state, in the exercise of its legislative power, 
have substituted another party in its place 
as lender, and authorized a subrogation of 
all its rights of priority to such lender? No 
substantial rights of any other persons or 
parties would have been thei-eby invaded. 
And acts of state legislation are to be sus- 
tained, if they do not invade any substan- 
tial and vested rights. If the legislature of 
the. state, by the act of 1861, did this, I can 
see no objection to the validity of the trans- 
action. The company, upon the footing of 
this law, formally relinquished its claims to 
the state loan as required, and provided for 
the issue of 480 bonds of $500 each (being 
just $6,000 per mile for the forty miles of 
railroad yet to be constructed), and amount- 
ing in all to $240,000, payable in fifteen years, 
with interest at eight per cent per annum, 
and to secure the same, executed to Benj. A. 
Shepherd and William J. Hutchins, as trus- 
tees, a mortgage on the said forty miles of 
road, its turnouts, depots, etc., and the loco- 
motive engines and rolling stock, etc., ap- 
pertaining thereto. These bonds and the 
mortgage were dated the first of January 
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and issued tlie 18th of March, 1861. The 
bonds expressly stated, that this issue of 
bonds and the mortgage was made in lieu of 
the Issue of the same amount on the said 
section of railroad which the company was 
authorized to issue and deliver to the state 
under the act of August 13, 1856 [Laws Tex. 
1855-56, p. 31]; and the mortgage, m. like 
manner, refers to the act of 1861, and for- 
mally relinquishes aU claims to the state 
loan, and professes to be a first mortgage on 
this part of the road by vii'tue of that act. 
The bonds thus executed were issued to va- 
rious parties, contractors and othei-s, and the 
proof is sufficiently conclusive that they were 
received for value to the amount of their 
face, and were negotiated and received as 
a first lien on that portion of the raih-oad. 
In my judgment, these parties are entitled 
to stand in the place and stead of the state, 
and have a first lien on the line in question, 
according to the terms of the act of 1856, 
and the reservation contained in the mort- 
gage of 1858. I believe it to have been the 
intent of the parties, the intent of the legis- 
latm'e, and the undei-standing of the holders 
of the bonds of 1858 themselves, as evinced 
by their declarations and conduct 

2. But it is objected by the defaidants, 
that the bonds which were given vary from 
those which were to be given to the state; 
and hence they cannot, even by legislative 
aid, be substituted therefor without impair- 
ing the obligation of the contract between 
the company and the bondholders of 1858, 
as, first, they nin for a longer time— fifteen 
years, instead of ten years. I do not regard 
this as belonging to the essence of the con- 
tract. The term of ten years is mentioned 
in the act of 1856 as the time for the bonds 
to run, it is true, this period being du'ectory 
to the state officers, as to the time they were 
to allow the bonds to run. But there was 
no specific mention of the time of credit in 
the reservation made in the mortgage of 
1858; and the substantial circumstance as 
between the company and the holders of the 
bonds of 1858 was, that the former had a 
right to lay a loan of $6,000 per mile on 
their road, to have priority of the mortgage 
securing the bonds of the latter. 

Another variance relied on is the fact that 
the bonds and mortgage of 1861 do not re- 
quire a sinking fund to be reserved, as was 
to be done with the bonds to be given to the 
state. This, again, does not belong to the 
substance of the right as between these par- 
ties. It was one of the terms in detail which 
the officers of the state were to require of 
the company. It was a mode of payment, 
or rather a mode of providing for payment, 
which came to the same thing in the end, as 
payment of the entire amount at the day of 
matiu-ity. If that sinking fund were annual- 
ly put up, just so much would be abstracted 
from the funds of the company which might 
otherwise have gone into improvements, mak- 
ing the property of the company so much more 



valuable. It would make the company neither 
richer nor poorer. If the substitution could be 
made at all, the legislative power to author- 
ize it to be done could not be made to de- 
pend on a strict and literal compliance with 
all the terms which the state officers were 
required to observe in taking the company's 
bonds. Had the arrangement with the state 
itself been carried out, surely, the legislature 
could have authorized the school fund board 
to receive bonds at fifteen years, instead of 
ten years, without losing the state's priority of 
lien. The great, controlling, substantial stip- 
ulation between the company and the bond- 
holders of 1858 was this: "We expect to make 
a loan from the state of $6,000 per mile on 
our road, at six per cent, interest; that loan 
must be a first lien." All the rest is matter 
of detail between the state and the company, 
of no essential concern to the bondholders. 
This strikes me as the s'ound and sensible 
view of the subject. 

A third variance complained of is the prom- 
ise to pay eight per cent., instead of six per 
cent., on the bonds of 1801, six per cent, be- 
ing the amount to be paid to the state. I re- 
gard the additional two per cent per annum 
as an additional bui'den imposed on the road, 
beyond what was stipulated for. The com- 
pany had no right to interpose ahead of the 
bonds of 1858, anything more than $6,000 
per mile, drawing six per cent, interest As 
this is matter of amoimt merely, it ought to 
affect the holders of the bonds of 1861 only 
pro tanto. If the bonds issued and outstand- 
ing are the full quota of $6,000 per mile, only 
six per cent can be allowed thereon. This 
is the limit of incumbrance which should be 
placed in priority to the bonds of 1858. If 
less than $6,000 per mile have been issued, 
then such abatement must be made of the 
eight per cent interest if any abatement is 
necessary, as wiU bring the amount to $6,000 
per mile and six per cent interest 

3. But the defendants insist that the orig 
inal decree is substantially correct, in any 
event, and ought not to be modified, inas- 
much as "the relative priority of the two 
sei'ies of bonds" is left open for future de- 
cision, after the sale shall be made. It seems 
to me, however, to be very material to a 
party holding a first incumbrance on prop- 
erty, not to be deprived of the right of bid- 
ding that property up to the amoimt of his 
claim. This he cannot do when the property 
is sold together with other property, or when 
his right to priority is left in dispute. Cases 
often occur when a sale of the property out 
and out, and a subsequent adjustment of 
claims upon the fund, is the only just method 
which can be pursued. But whenever a 
specific property on which a sepai*ate incum- 
brance exists can be sold separately, without 
Injury or sacrifice of that or other property, 
it ought to be thus sold, so as to secure to 
every Incumbrancer, if practicable, the right 
of protecting his security without involving 
himself in onerous engagements, or being 
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subjected to onerous conditions. And if a 
decree is made in plain disregard of this rule, 
I tliink it ought to be corrected. 

A decree in this case will, therefore, be 
made for correcting the decree complained 
of, by which it shall be declared that the said 
bonds and mortgage of 1861 are entitled to 
priority over the bonds of 1S68, and by which 
the forty miles of road and its appm'te- 
nances, between the Trinity river and the city 
of Houston, as embraced in the mortgage of 
1S61, shjill be sold separately for the pui-pose 
of paying, first, the proportionate amount due 
to the receiver for expenses on the said road 
yet unpaid, and also a proportionate amount 
of the costs and expenses of suit; and sec- 
ondly, the amount of principal and interest 
due on the bonds of 1861, not to exceed what 
the full amount of §6,000 per mile would 
amount to at six per cent, per annum. 

Another matter of complaint made against 
the decree in the former suit is, that it di- 
rects the special master to sell "all the land 
warrants or scrip received by said company 
from the state of Texas;" whereas, only 1320 
sections of said land were included in the 
two trusts deeds of 1858, and none of them 
were included in the mortgage of that date. 
And on the other hand, the complainant 
Campbell alleges that he is the holder of one 
hundred and eighty land certificates of 640 
acres each, amounting to 115,200 acres in all, 
which he holds as surviving partner of Mor- 
ris, Campbell & Co., who were the con- 
tractors for building said road, and received 
from the company in aU fom* hundred and 
seventy-two certificates, or 302,080 acres of 
such land scrip; and received the same in 
good faith, without any knowledge of their 
being mortgaged or pledged in any manner, 
and have parted with all except those now 
held, to other persons, purchasers thereof in 
like good faith; and he claims to be protect- 
ed in the possession and enjoyment of these 
certificates, and that the other parties to 
whom certificates were sold by Morris, Camp- 
bell & Co. may also be protected. The coun- 
sel for the holders of .the bonds of 1858, on 
the other hand, contend that the trust deeds 
which cover these land grants to the extent 
of 1320 sections (then not in existence, it is 
true) became a lien on the first 1320 sections 
which were subsequently issued by the com- 
pany, as soon as they were issued; and if 
there is any difficulty in finding the balance, 
the contractors must meet it; hence they 
demand that the contractors shall sm-render 
all the certificates held by them, or at all 
events, that they shall be subject to sale 
imder the decree, until the number of 1320 
sections has been made good to the use of the 
trust deeds of 1858. 

It is admitted on both sides that when the 
trust deeds were given, these land grants 
were not yet earned by the company; that 
they existed only in contemplation of law, 
and depended for actual existence upon com- 
pliance by the company with the conditions 
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which, by the laws of Texas, woxdd entitle 
it to certificates therefor; that when the 
certificates did issue, until actually located, 
they were mere personal property, and like 
any negotiable security, transferable from 
hand to hand. It also appears that the 
amount to wliich the company would be en- 
titled, when the conditions were complied 
with, was sixteen sections per mile of their 
road; that they included m the two trust 
deeds only twelve sections per mile (which 
amoimted to the 1320 sections), and reserved 
four sections per mile (which was 440 sec- 
tions in all) to be employed by them in con- 
structing their road, in common with the 
proceeds which they might derive from the 
sale of then- bonds. This arrangement seems 
appai-ent from the evidence and all the acts 
of the company taken together, and it is 
imnecessary for me to refer to particular- 
parts of it. It is the conclusion to which I 
have come from the facts and evidence in 
the case. Then how do the respective claim- 
ants stand in relation to each other? The 
bondholders, as agahist the company, under 
the deeds of trust, have a claim to certifi- 
cates for 1320 sections of land; not by abso- 
lute gi-ant or assignment, but by the effect 
of the trust deeds operating by way of estop- 
pel. The ti-ust deeds could not operate as 
gi-ants of these certificates, for the certifi- 
cates were not in existence when the deeds 
were executed. They only operate by way 
of estoppel. They amount to covenants on 
the part of the company that the certificates 
shall be included in the trust deeds when 
they come into existence. This is the doc- 
trme of equity. To this the courts hold the 
company, and as against it and its assigns, 
having notice of the contract, they treat the 
certificates as if they had been in existence, 
and had been embraced in the trust deeds 
■n'hen they were executed. But the com-ts 
will not override other equities in commg to 
this result. If parties purchased the certifi- 
cates in good faith, and without notice of any 
such estoppel, it would be doing injustice to 
them to deprive them of the certificates so 
piu'chased. 

In the case before us, there was a margin 
of four sections per mile, over and above the 
amount or number of sections pledged to the 
bondholders, which the company itself had 
a perfect right to dispose of. It would be 
natm-ally supposed by parties dealing with 
the company, even if they knew of the exist- 
ence of the trust deeds, that so long as the 
company kept within the line of this margin 
in issuing additional certificates, no interfer- 
ence was made with those to which the 
trustees under the trust deeds were en- 
titied. If a man sell me fifty bushels fi-om 
a lot of one hundred bushels of corn, and a 
thu-d person afterwards, with knowledge of 
the sale to me, purchase the remainder, and 
remove his part of the lot, leaving my quan- 
tity undistm'bed, how can he be liable to me, 
even though the seUer should afterwards 
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fraudulently dispose of my pai't to otlier par- 
ties? 

From tlie evidence in the case, and all the 
facts and circumstances bearing upon this 
part of It, -without attempting to go into un- 
necessary details, I am brought to the conclu- 
sion that the contractors received their cer- 
tificates in good faith, and are entitled to be 
protected in the possession and enjoyment 
thereof; and the dea'ee should be modified 
accordingly. 

Case Ko. S,370. 

CA:MPBELL v. TRADERS' NAT. BANK. 

[2 Biss. 423: 1 3 N. B. R. 49S (Quarto, 124); 2 
Chi. Leg. News, 148; 1 Sid. Law Rep. 169.] 

District Court, N. D. Illiiiois. Jan., 1871.* 

Bankruptcy — Givixg Warkant op Attorset is 

PREFEUESCE — INTENTION PRESUMED — WhEN 

Preference Set Aside — " Suffering " De- 
fined. 

1. A firm whioli for months has been unable 
to meet its liabilities as they mature, and was 
being pressed for payment, whose book-keeper 
had absconded, notifying its members of an er- 
ror in their books to an amount equal to their 
general balance according to a recent statement, 
is insolvent within the meaning of the bankrupt 
act [14 Stat. 536], and its members have no 
right to believe themselves solvent. 

[See note at end of case.] 

2. Although some unusual event might enable 
them to pay their debts, they could not expect 
to do so in the ordinary course of business; and 
if in such circumstances they eseeute a war-' 
rant of attorney to one of their creditors, they 
are giving a preference. 

[See note at end of case.] 

3. Though they and the creditors say that it 
was not given for that purpose, yet such is its 
legal and necessary effect, and a man is pre- 
sumed to intend the necessary consequences of 
his own acts. 

[Cited in Re Dunkle, Case No. 4,160; Hall 
V. Wager, Id. 5.951; Re Heller, Id. 6,337; 
Re Jacobs, Id. 7,159.] 

[See note at end of case.] 

4. Though the creditor be guilty of no fraud 
in fact, yet if, suspecting the solvency of his 
debtor, he obtains property or money, and there- 
by a preference, and his debtor proves to be in- 
solvent, he may be said to have had reasonable 
ground to belie'^e that his debtor was insolvent, 
and cannot avail himself of a Judgment or se- 
curity so obtained; the fact that the warrant 
■of attorney was executed under threats of le- 
s:al process and arrest, and in fear of disgrace, 
■does not shield the debtors; the act is, never- 
theless, voluntary. 

{Cited in Silverman's Case, Case No. 12,855; 

Goodenow v. Milliken, Id. 5,535; Martin 

V. Toof, Id. 9,167.] 
[See note at end of case.] 

5. There is a proper distinction between the 
words "suffer" and "procure," as used in the 
act; and it is these very things which a debtor 
under pressure and powerful motives brought to 
bear upon him "suffers," which the act intends 
to prevent. 

[Cited in Re Dunkle, Case No. 4,160; Re Hel- 
ler, Id. 6,337.] 
[See note at end of case.] 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

- [Affirmed in Traders' Nat. Bank v. Camp- 
bell, 14 Wall. (81 U. S.) 87.] 



6. It seems, that where a man acts without 
knowledge of the condition of his debtor, or of 
anything to create suspicion of his solvency, and 
in good faith obtains a payment or security, the 
bankrupt law will not interfere with it. 

In bankruptcy. This was a bill by George 
W, Campbell, assignee, of Hitchcock & 
Endicott, bankrupts [against the Traders' 
National Bank], to recover the proceeds 
of goods sold on execution upon judgments 
entered by confession a short time before 
the commencement of bankruptcy proceed- 
ings. It Tvas claimed that the Judgments 
were entered in fraud of the banki-upt act, 
the debtors being insolvent at the time the 
warrants of attorney wei-e given, and their 
condition being known to the creditors. The 
bankrupts, being wholesale mei-chants in Chi- 
cago, commenced doing their banking busi- 
ness with the Traders' National Bank, in 'the 
fall of 1866. Early in the spring of 1S07, being 
financially embarrassed, they gave to the de- 
fendants, Hotchkiss & Sons, a note with war- 
rant of attoi-ney, for a debt of over $1,300. 
In May, 1867, the president of the Traders' 
Bank inquired into the standing and pecun- 
iary position and resom-ces of Hitchcock 
& Endicott, partly, it would seem, to satisfy 
himself as the president of the bank, and 
partly with a view of properly answering 
inquiries that were made as to their con- 
dition. About the 10th or 12th of 2ilay, in 
reply to a request made by the president of 
the bank to Hitchcock & Endicott, a state- 
ment was fm-nished purporting to set forth 
the condition of the house— their assets, re- 
sources and liabilities— which showed a bal- 
ance in their favor of over twelve thousand 
dollars. This statements seems to have been, 
to some extent at least, satisfactory to him, 
and the business went on in the usual way. 
During this time the bank had made very 
considerable loans to Hitchcock & Endicott, 
amounting by the 2Sth of May, to several 
thousand dollars. On the 24th of May, how- 
ever, the president of the bank had received 
some information which induced him to be- 
lieve that the statement which had been pre- 
viously fm-nished was untrue. It appeared 
that the book-keeper of the firm had run 
away, leaving a letter to Mr. Hitchcock, say- 
ing that in the statement already referred to, 
a mistake of ten thousand dollars had been 
made, their liabilities being ten thousand dol- 
lars more than had been represented. Upon 
learning tiiis fact, the president of the bank 
became somewhat alarmed, as to the condi- 
tion of the account between the bank and 
Hitchcock & Endicott, as well as indignant 
that a false statement had been presented to 
him with a view of deceiving him, and took 
immediate measures to secm-e the indebted- 
ness to the bank. During all this time, the 
house of Hitchcock & Endicott was in em- 
barrassed circumstances, and did not meet its 
paper as it fell due. Renewals were made 
from time to time, and when notes and biUs 
would become due to the Traders' Bank, in- 
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stead of being paid, a new ixansaction, as 
the president called it, was made, by which 
the loan was extended; in other words, the 
old note or bill was tal^en up and a new one 
given. Ml'. Endicott was absent fi'om the 
city at that time, and imtil immediately be- 
fore the matter was finally closed. On the 
28th of May a suit was commenced by the 
Traders' Banii; against the firm, and an affi- 
davit was made for a capias against Hitch- 
c'oek on the ground that the statement made 
as to the condition of the fii'm was fraudu- 
lent A summons issued against Endicott, 
and a capias against Hitchcock. As the result 
of this proceeding, on the 2Sth of May, in the 
evening, and under the threat of an arrest 
of Hitchcock by the sha-iff, he and Endicott, 
the latter being induced to do so, as he said, 
in conseauence of his belief that he was im- 
plicated with Hitchcock, consolidated aU the 
indebtedness then due to the bank in a note, 
payable on demand, which they signed, and 
with which they gave a warrant of attorney 
to confess judgment thereon; and a judgment 
was accordingly entered on the next day. 
May 2Dth, 1867, against them, and execution 
issued and levied. On the 30th of May, 
Hotchkiss & Sons filed their warrant of at- 
torney, and took judgment against Hitchcock 
& Endicott, and issued execution. The prop- 
erty of the firm was sold by the sheriff under 
these executions, and the proceeds placed in 
the Traders' Bank. This occurred a few days 
before the bankrupt law went into effect as 
to the filing of petitions, the proviso at the 
€nd of the law being, "that no petition or 
other proceeding under this act shall be filed, 
received or commenced before the first day 
of June, A. D., 1867." Dm-ing the month of 
June, Hitchcock & Endicott filed a petition 
in bankruptcy, and some of their creditors 
also a petition against them. The former 
was abandoned, and the case proceeded un- 
der the involuntary petition. An injunction 
was issued from the district court to prevent 
the sale of the property, but a sale, as has 
already been stated, had been made by the 
sheriff. No application had ever been made 
to the court upon the subject, it being under- 
stood that the controversy was to b.e settled 
by a bill in chancery. 

Melville TV. Fuller, for assignee. 
Samuel W. Fuller and Mattocks & Mason, 
lor defendants. 

DRUMMOND, Circuit Judge. There are 
several questions which arise, and which it 
becomes necessary to decide. The fii"St is, 
whether in executing the warrants of attor- 
ney authorizing the judgments to be taken 
against them, Hitchcock & Endicott violated 
any provision of the bankrupt law. Second- 
ly. "Whether, if so, the Traders' Bank is af- 
fected by the action of Hitchcock & Endicott 
in such a way as to prevent it from avail- 
ing itself of the -money or property thus ob- 
tained. 



As a part of these are several minor ques- 
tions. Were Hitchcock & Endicott insolvent 
at the time they executed the note and gave 
the warrants of attorney to confess judg- 
ment? I have no doubt that they were, in 
fact, insolvent on .the 28th of May, 1S67. 
Their liabilities were between $30,000 and 
§40,000, and the difference between the as- 
sets and liabilities was such at the time that 
no intelligent business man could fail, I think, 
to reach the conclusion that they had not 
enough to pay their debts. There is no 
doubt now of the fact that they were insol- 
vent. It has not been seriously controverted 
in the argument. It has been claimed that 
Hitchcock & Endicott did not believe they 
were insolvent, but thought that they would 
be able to continue their business and pay 
their debts. 

Without dwelling longer upon the proof in 
favor of the conclusion that they were ac- 
tually insolvent, we will proceed now to an- 
other question, namely— whether they, as 
reasonable and intelligent men, had a right 
to believe that they were insolvent. 

They say that they thought they would be 
able to pay their debts. But why did they 
so think? They had been sti*uggling for 
months to pay their debts, and had not done 
it. Bill after bill, and note after note, had 
matured, and had not been paid. They had 
given, early in March, a warrant of attorney 
authorizing a confession of judgment. They 
had been ah-eady sued; were on the 28th of 
May specially pressed by the Traders' Bank 
for payment or security of an indebtedness 
of more than, six thousand dollars, which 
they could not meet. Their book-keeper had 
absconded, leaving word that he had made a 
mistake of $10,000 in the statement of their 
condition. As reasonable and intelligent men, 
what right had they to believe that they 
were in a solvent condition? Especially, if 
they complied with the peremptory and 
thi-eatening demand of the president of the 
Traders' Bank, and gave a warrant authoriz- 
ing a confession of judgment with the power 
to proceed against them at once, upon what 
ground could they suppose that they would be 
able to pay their debts? I cannot see, look- 
ing at the case as it is presented under the 
evidence, that there was any reason existing 
from which they coidd infer that they could 
pay their debts, in the ordinary com'se of busi- 
ness. Undoubtedly it was possible that some 
unforeseen event might occm* to enable them 
to do it, but in the regular com'se of business, 
judging by what had tak«a place for several 
months past, extrication would seem well 
nigh impossible. Therefore, looking at their 
position with that degree of intelligence 
which every business man is supposed to 
bring to bear upon the state of his affaurs in 
such an emergency, the best that could be 
said was that they were financially in an ex- 
tremely critical condition. Certainly the 
president of the Traders' Bank so thought, 
if we are to judge by his actions. [They 
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were, then, Insolvent. The proof before 
them of their condition was sufficient to jus- 
tify any intelligent person in the conclusion 
that they were so insolvent.] ^ 

In this state of affairs they were called 
upon, under the threat of an arrest from the 
principal creditor, to sign a note and give a 
warrant of attorney to confess judgment. 
If they were insolvent, as a matter of fact, 
and they were called upon in this way to 
give a note and warrant, with what object 
was it done? They say it was not to give a 
preference to the Ti'aders' Bank. The pres- 
ident of the Traders' Bank also says that it 
was not done for that purpose. But for 
what other pm'pose could it be done than to 
give a prefei*ence? It follows as a legal con- 
clusion, I think, from the state of facts then 
existing, and which facts were known to 
Hitchcock & Endicott, and from which they 
must be presumed to draw reasonable and in- 
telligent conclusions, that the giving of this 
note and warrant of attorney did, in point of 
fact, operate as a preference. 

There is only one possible contingency from 
which that result could be avoided, namely, j 
that they signed the note and warrant of at- i 
torney under the belief that it would not be 
used, as a security, against them, and it is 
not pretended that there was anything of 
that kind attempted, or any hope to that 
effect held out to them. Mr. Endicott, it is 
true, says that he signed the note under the 
declaration of the counsel of the bank, when 
interrogated as to what would be done with 
the note and warrant of attorney if signed, 
that upon that point he had no instructions 
from the bank. Certainly no intelligent per- 
son could infer from such a statement that 
the warrant of attorney might not be used 
immediately, and that instructions might not 
come as soon as the warrant of attorney was 
signed, as in fact they did. 

It is to no purpose that a man says, when 
he is insolvent and signs a note and warrant 
of attorney and gives it to his creditor, the 
effect of which is to enable that creditor to 
enter up judgment and issue execution and 
levy on his property, that he did not intend 
to give a preference. Actions, in this as in 
so many other cases, speak louder than 
words, and the conclusion necessarily fol- 
lows from such a state of facts, that he does 
intend to do what is the necessary conse- 
quence of what he does, or, according to the 
oft repeated statement of the books, a man 
is supposed to know what is the necessary 
consequence of his own acts. 

Then, the next question is—Had the presi- 
dent of the bank reasonable groimd to be- 
lieve that Hitchcock & Endicott were in- 
solvent? I think he had. The language of 
the 35th and 39th sections of the banki'upt 
law is, substantially, that when there is a 
payment, sale, assignment, transfer or other 
conveyance made, or a warrant of attorney 

' [From 3 N. B. R. (Quarto) 124.] 



to confess judgment given, by a person who 
is insolvent, with the intention of creating 
a preference, and the party to whom it is 
so given has reasonable ground so to believe, 
the act by which that preference is sought 
to be accomplished shall become nugatory, 
and whatever money or property has been 
acquired thereby can be recovered back by 
the assignee in baiikruptcy. I do not sup- 
pose that the president of the bank was 
guilty of, or intended to commit any fraud 
in fact His bank had loaned Hitchcock & 
Endicott a very considerable sum of money; 
he had become alarmed as to their condi- 
tion, and desired to put an end to all busi- 
ness transactions between the bank and 
them, and naturally wished to obtain his 
debt or security for it as soon as practicable. 
His whole conduct evinced alarm, and a 
suspicion that Hitchcock & Endicott would 
not be able to pay their debts. And I take 
it to be a soimd rule, that when a person 
suspects the solvency of his debtor, and in 
consequence of that suspicion obtains prop- 
erty or money, and thereby a preference, 
and it tm'ns out in fact that his debtor is 
insolvent, that he may be said to be in the 
predicament contemplated by the banla'upt 
law; he has reasonable gi'ound to believe 
that his debtor is insolvent, and so cannot 
avail himself of the payment made or the 
secm-ity obtained. The 39th section of the 
banki'upt law declares that if any insolvent 
person shall give any . warrant to confess 
judgment, or procm*e or suffer his property 
to be taken on legal process with intent to 
give a preference, he shall be deemed to have 
committed an act of bankruptcy. 

There remains, then, the question whether 
Hitchcock & Endicott, within the meaning of 
the law, suffered their property to be taken 
on a legal process. It has been insisted that 
they were not within these terms of the 
bankrupt law. I admit that it must be 
an act of volition on their part; it must be, 
in other words, something that is done vol- 
untarily. The mind must act freely, not 
under duress; and the question is, whether 
Hitchcock & Endicott did, in this case, with- 
in the meaning of this law, suffer their prop- 
erty to be taken on legal process. I think 
they did. It is true that there was a moral 
force brought to bear upon them to induce 
them to sign the note and give the warrant of 
attorney, but they did it, as they say, because 
they did not wish to bear the indignity and 
the injurious effects which might flow from 
the arrest of one member of the firm. But it 
was none the less a voluntary act on their part. 
They, as free agents, signed the note and 
warrant of attorney. The motives that were 
brought to bear upon them may have been 
of more or less stringency, but it was not 
done under duress. Indeed, the threat of 
arrest was made upon an ordinary capias 
in a civil suit, and it does not even appear 
that the arrest could have been sustained. 
Then, being voluntary, did they intend to 
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suffer tlieir property to be taken on legal 
process? If they did not intend this, what 
.did they intend? For what did they give 
the note and sign the warrant of attorney? 
What possible object could the president of 
the Traders' Banli have had in demanding 
the execution of these instruments, except 
to take their property on legal process? As 
rational and intelligent men, what other in- 
ference coxdd they draw from what had tak- 
en place? And looking at the matter under 
the operation of these causes, what other 
conclusion can follow than that they in- 
tended to suffer their property to be taken 
on legal process? 

I entirely agree with those courts which 
declare that the word "suffer" is different 
from the word "procure;" "suffer" implies 
a passive condition, so to speak— as to al- 
low to permit— not a demonstrative, active 
course, like the word procure. It is the 
very definition, I think, to apply to the case 
of pressure and powerful motives brought 
to bear upon a party. Under the influence 
of this pressure and the operation of these 
motives, he suffers a thing to be done— that 
is, allows or permits it— and the law intend- 
ed to prevent this. 

Again, it is impossible to lose sight of the 
time dm'ing which these matters were trans- 
acted—the 28th and the 29 th of May, 1867. 
The bankiTipt law went into operation on 
the 1st of June, a few days afterwards, so 
far as to allow the filing of petitions. The 
president of the Traders' Bank acted under 
the influence, as he admits, of the bankrupt 
law, and of certain views and opinions which 
he had in relation to it. "What was to be 
done had to be done quickly, or on the 1st 
of Jime these pai-ties or any one of their 
creditors could file a petition in bankruptcy, 
and then there was no chance of any prefer- 
ence. So that the inference, I think, deriva- 
ble from the peculiar juncture at which the 
ti-ansactions took place, is unfavorable to 
the Traders' Bank, as well as to Hitchcock 
& Endicott. The great principle of the 
bankrupt law— the equal distribution among 
all the creditors of the property of a man 
unable to pay his debts— is, I think, attacked 
in this case by the attempt by which the 
Traders' Bank sought to obtain a preference. 
It was natural, perhaps, that the president 
of the Traders' Bank shotdd seek the pay- 
ment of the debt; most men, possibly, would 
have done the same; but it is not the less 
true, in my- judgment, that such a course of 
action does interfere with the operation of 
the bankrupt law, and pi-event the equal 
distribution of the assets of this firm to their 
creditors. 

It has been said, and will be said again, 
that we ought not to prevent or interfere 
with the ordinary business operations be- 
tween man and man. That is true, and we 
do not attempt to do it unless there is some- 
thing in tlie transaction indicating that the 
man who makes it has reason to believe that 



he is getting what ought to belong to the 
creditors generally, and if so, the banlirupt 
law declares that he cannot avail himself of 
money or property thus obtained- But where 
a man acts without knowledge of the condi- 
tion of the party or of anything to create sus- 
picion of his solvency, and in good faith ob- 
tains a payment or security, then the bank- 
rupt law will not interfere with it. 

p[ have considered exclusively the relations 
of Hitchcock & Endicott with the Traders' 
Bank. The bill will be dismissed as to 
Hotchkiss & Sons. They are not in court. 
The facts applicable to that case are some- 
what different from those existing in the 
case of the Traders' Bank. Then- warrant of 
attorney was given on the 5th of March. 
The condition of Hitchcock & Endicott had 
not been so completely developed at that 
time as it was on the 28th and 29th of May. 
The sheriff is not a party and is not in court. 
It is possible that Hotchkiss & Sons might be 
compelled to abide the consequences of the 
action of the court if the sheriff was in court, 
on the gi'ound that he represented them, but 
it is not necessary to decide this point] * 

The Traders' Bank has obtained the bene- 
fit of an unwarrantable preference; the prop- 
erty has been sold and the money paid over 
to them— possibly sold at a sacrifice; the 
proof as to what it was actually worth is 
not, perhaps, very satisfactory; and al- 
though, in many cases, what property may 
bring at a forced sale is not the true criteri- 
on of its value, I feel inclined to take that 
view of the case in this instance, and to 
hold that the Traders' Bank is responsible 
for nothing more than the proceeds of the 
sale. The property was sold under two exe- 
cutions, that of the Traders' Bank and 
Hotchkiss & Sons, and the proceeds were 
more than the execution of the Traders* 
Bank. There was besides a payment of over 
$300 made on the debt, of money in the 
hands of the Traders' Bank, on the 29th of 
May, and for which a cheek was given, and 
there was ?900 of money wliich was levied 
upon in the hands of the Traders' Bank, by 
the sheriff, at its instance. I think that 
these incidents will have to follow the prin- 
ciple; that the result of the reasoning which 
has" been stated leads necessarily to the con- 
clusion that the same consequences flow from 
the payment and levy of these sums, and 
therefore that they would be included as a 
part of the amount of damages for which 
the Traders' Bank would be responsible, and 
I think the Traders' Bank will be liable, al- 
so, for the interest from the time of the re- 
ceipt of the money. As some incidental ques- 
tions may arise, perhaps it is better that 
the case should be referred to a master. Re- 
ferred accordingly. 

On appeal to the circuit court, Judge Da- 
vis, of the supreme court, sitting as circuit 

* [From 3 N. B. R. (Quarto) 124.] 
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judge, affirmed the decision below, filing the 
following opinion: 

DAVIS, Circuit Justice. This case was ar- 
gued with ability and earnestness, and I have 
carefully considered the questions presented 
in connection with the evidence. iMy con- 
clusion, on the whole evidence, is that Hitch- 
cock & Endicott, when they gave the note 
and wan-ant of attorney to the Traders' 
National Bank to confess judgment, were, 
in fact, insolvent, and, as reasonable men, 
had good cause to believe themselves insol- 
vent, and that the president of the bank had 
reasonable ground also to believe them in- 
solvent. The evidence also satisfies me that 
the note and warrant of attorney were exe- 
■cuted with a view to give a preference to 
the bank. The evidence also establishes the 
fact that Hitchcock & Endicott "suffered" 
their property to be taken on legal process. 
If the evidence establishes these propositions, 
and I think it does, deax'ly, then the decree 
of the district com't was correct, and should 
be affii'med. Decree affirmed. 

NOTE [from original report]. The supreme 
court, on appeal, again affirmed the decision of 
the court below, the opinion being reported in 
14 Wall. [81 U. S.] 87. Consult Golson t. 
Niehoff [Case No. 5,524]; In re Weeks [Id. 
17,350]; In re Eldridge [Id. 4,330], and au- 
thorities there cited. As to what constitutes 
insolvency, consult Merchants' Nat. Bank v. 
Tniax [Id. 9,451]; In re Gay [Id. 5,279]; 
In re Wright [Id. 18,071]; Wadsworth v. 
Tyler [Id. 17,032]; Scammon v. Cole [Id. 12,- 
433]; Graham t. Stark [Id. 5,676]; Driggs v. 
JMoore, Poote & Co. [Id. 4,083]; Rison v. Knapp 
[Id. 11,861]; Hall v. Wager [Id. 5,951]; Wil- 
son V. City Bank [17 Wall. (84 U. S.) '473]; 
Toof V. Martin, 13 Wall. [SO U. S.] 40. In or- 
der to invalidate a transaction, it is not neces- 
sai-y that the debtor at the time should consider 
himelf insolvent. Haughey v. Albin [Case No. 
6,222]; Graham v. Stark fid. 5,676]; Scammon 
V. Cole [supra] ; Rison v. Knapp [supra] ; Hall v. 
Wager [supra]. What constitutes '"suffering 
his property to be taken," etc.: In re Black 
[Case No. 1,457]; Wilson v. Brinkman [Id. 17,- 
794]; Fitch v. McGie [Id. 4,8351; In re Dib- 
blee [Id. 3,884]; In re Wright [supra]; In re 
Wells [Case No. 17,388]; Hardy v. Clark [Id. 6,- 
0.58]; Street t. Dawson [Id. 13,533]; Wilson v. 
City Bank [supra]; Kohlsaat v. Hoguet [Case 
No. 7,919]. 

[NOTE. The grounds of the affirmation by 
the supreme court, as set forth in the headnotes 
to the report of that case, and which were pre- 
pared hy Mr. Justice IMiller, are that the judg- 
ment, though taken before the 1st day of June, 
1867, but after the enactment of the bankrupt 
law, was an unlawful preference, under the 
thirty-fifth section of that act; that, the pro- 
ceeds of the sale of the bankrupt's goods being 
in the hands of the defendant, another person, 
who had a like judgment and execution levied 
on the same goods, was not a necessary party 
to this suit, being without the jurisdiction; 
that the proceeds of the sale being in the hands 
of the bank, though it has given the sheriff a 
certificate of deposit, the assignee was not 
obliged to move against the sheriff in the state 
court to pay over the money to him, but had 
his option to sue the bank which had directed 
the levy and sale, aad held the proceeds in its 
vaults; that the defendant, having money re- 
ceived as collections for the bankrupt, delivered 
it to the sheriff, who levied the defendant's 



execution upon it, and appUed it in satisfaction 
of the same, — this was a fraudulent preference 
or taking by process under the act, and did not 
raise the question whether, if defendant had 
retained the money, it could be set off in his 
suit against the bankrupt's debt to defendant; 
and that taking the check from the bankrupt, 
and crediting the amount of the cheek then on 
deposit on the bankrupt's note the day before 
taking judgment, was a payment by way of 
preference, and therefore, void, and did not 
raise the question of set-off.] 



Case No. 2,371 

CAMPBELL et al, v. The UNCLE SAM. 

[Hoff. Op. 429.] 

District Court, N. D. California. Aug. 21, 
1856.^ 

Seamen — Voyage Broken Up — Discuakge— Ex- 
tra ^Vages — KE-MISSIOX. 
[1. A navigation company operating a line of 
vessels engaged in transportation between New 
York and San' Francisco, via Nicaragua, on ac- 
count of trouble in Nicaragua, sent out orders 
from New York for vessels sailing from San 
Francisco to proceed to Panama, and vessels 
sailing after such orders, but before they could 
be communicated to them, were intercepted en 
route, and proceeded to Panama, where they lay 
on waiting orders, under directions to discharge 
their crews. Held, that the company was liable 
for breach of a contract of shipment made for 
a voyage from San Francisco to San Juan and 
return, and that the seamen were entitled to 
their discharge and extra wages, under the act 
of congress.] 

[2. The consul alone has power to remit the 
extra wages allowed seamen on discharge or- 
dered by him in foreign port, where voyage is 
voluntarily broken up.] 

[In admirality. Libel in rem by Camp- 
bell and others against the steamship 
Uncle Sam to recover extra seamen's wages.] 

Glassell & Leigh, for libellants. 

Crockett & Paige, for claimant 

HOFFMAN, Dislrict Judge. This was 
a libel by seamen for wages, earned on 
board the above vessel, and for two months' 
extra wages, under the acts of congress. 
The men were discharged by the American 
consul at Panama. His certificate is pro- 
duced showing this fact, and that he had 
required the payment of the extra allowance 
by the master. The facts of the case are 
as follows: 

The vessel libelled belongs to a line of 
vessels engaged in transporta,tion of pas- 
sengers from this port to New York, via Nica- 
ragua. About the 18th or 19th of February, 
1855, the then government of Nicaragua 
seized all the property of the company on the 
isthmus, under the allegation .that they were 
indebted to the republic of Nicaragua. The 
necessary effect of this seizure would have 
been to break up the communication between 
the oceans, and deprive the company of the 
means of forwarding either passengers or 
freight. Mr. William R. Garrison, son of the 
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company's agent, at this port, who was on 
the isthmus at the time of the seizm-e, made 
an arrangement by which the possession and 
the use of their property was restored to the 
company until some permanent settlement ot 
the dispute could be effected. Sir. Garrison 
duly apprised the company in New York of 
the seizure, and the arrangements he had 
made, and he returned to San Francisco fully 
persuaded that the operations of the line 
would not be interrupted. The steamer Cor- 
tes was accordingly despatched, on his re- 
turn to this port, under the usual contracts 
with seamen and passengers. The Uncle 
Sam was the next steamer in turn, and she, 
too, was despatched for San. Juan as tisual. 
These vessels therefore sailed, and tlie sea- 
men were shipped under a full knowledge of 
the facts on the part of the agents at this 
port The company, on receiving the news 
forwarded by Mr. Garrison, saw fit to adopt 
a difEerentline of conduct from that pursued 
by their agents here. They immediately 
withdrew their steamers on the Atlantic, and 
broke up the communication across the isth- 
mus of Nicaragua; at the same time despatch- 
ing an agent to intercept their steamers on 
their way to San Juan, and to order them to 
Panama, from which port the passengers 
were to be conveyed to New York by raih'oad 
and steamer from Aspinwall. The Cortes 
was accordingly met, when retm-ning to San 
Juan, by SIi*. Cross, the agent of the company, 
and, in conformity with the orders communi- 
cated by him, proceeded to Panama. Had 
she landed her passengers, and had the 
steamers not been withdrawn on the Atlantic 
side, the transportation of the passengers to 
New York could, imder the arrangement mJtde 
by Mr, Garrison, have been effected as usual. 
The Uncle Sam, which had, as previously 
stated, started for San Juan, was also met by 
the agent, who continued his voyage to San 
Francisco on board the Golden Gate. The 
Uncle Sam, when boarded, was but a few 
days out of this port, and, in conformity with 
the orders of the owners, she at once directed 
heu course to Panama. 

Much testimony was taken to show the con- 
dition of affairs on the isthmus of Nicaragua 
at the time the passengers would have ar- 
rived had she continued her voyage to San 
Juan. It cannot be doubted that the inva- 
sion of the Costa Ricans, and the general dis- 
order and distraction of the country, would 
have prevented the passengers from crossing 
over if the steamers had not been withdrawn 
on the Atlantic side. But this point I con- 
sider immatei'ial, for these facts were not 
known to the masters who obeyed, or the 
owners who gave, positive instruction that 
the vessel should go to Panama. Whatever 
occurred on the isthmus occurred after those 
orders were given, and after the withdrawal 
of the Atlantic steamers rendered it neces- 
saiy that their steamers on this side should 
go to Panama. An accidental combination of 
cix'cumstances which, though it rendered the 



coui-se adopted the most advantageous, was 
imknown to them, could not have affected 
their conduct, and cannot now be ui"ged in 
justification of the breach of any contract for 
which they would otherwise be liable. It i& 
said, however, that Mr, Cross communicated 
to the master of the Uncle Sam the'fact that 
an invasion of the Costa Ricans was prob- 
able, and that the communication might 
Ihex'eby be intercepted; and that this intelli- 
gence, communicated after the sailing of the 
ship, in part, influenced the master in his de- 
termination. But the master himself admits- 
that his ordei's to go to Panama were posi- 
tive, and that he woiild have obeyed them in- 
dependently of other considerations; and the 
letter of instructions handed him by Mr. 
Cross shows on its face that the company had 
determined to suspend the operations of their 
line, and had actually withdrawn their steam- 
ers on the Atlantic side, in consequence ot 
the seizure by the Nicai-aguan government^ 
and for no other reason. The fact, too, that 
the Cortes proceeded to Panama, although 
she had actually entered the harbor of San 
Juan, and though nothing prevented her pas- 
sengers from crossing (as stated by Mr. Gar- 
rison), shows beyond dispute that the reason 
of the deviation was the positive orders of the 
owners. What, then, was the effect of such. 
a change of voyage upon the seamen's con- 
tract? The company, contracting through 
their agent here, had entered into an agree- 
ment for a voyage to San Juan and back. 
The company at New York had issued orders 
rendering the fulfillment of the contract made 
by their agent here impossible. The agents 
at either end of the line had, with full knowl- 
edge of the facts, made arrangements incon- 
sistent with each other. If, then, by their ac- 
tion at New York, the company incapacitated 
themselves from performing the conti'acts- 
made by their duly-authorized agents here, 
they must be liable for the breach. The case 
is not that of a deviation rendered necessary 
by fortuitous and unlooked for obstructions to 
the voyage. All the facts were known to Mr. 
Garrison here, as well as to the company in 
New York. The former, not perceiving any 
necessity for suspending the operations" of the 
line, contracts with the men for the usual 
voyage, and of course bound the company by 
his contract. The latter, ignorant or indiffer- 
ent what contracts had been entered into by 
their agent, adopt measures which render the 
breach of those conti'acts probable or in- 
evitable. It seems to me that for such 
breaches they must be liable, and that they 
must have contemplated such a liability when 
they gave orders which exposed them to it. 

Whether it acts by its agents here or at 
New York, it is stiU the company that con- 
tracts and the company that is liable. To 
excuse them on the ground that the agents- 
there rendered the fulfillment of the con- 
tracts entered into by their agent here im- 
practicable, is to allege their own nonper- 
formance of their conti'act as justification. 
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of its breaeli. I am unable to perceive any 
reason why the contracts of those who dis- 
patched the Cortes and Uncle Sam from this 
port did not in all respects bind the com- 
pany, notwithstanding that the managers of 
the company in New York came to the resolu- 
tion that s'uch contracts if entered into should 
not be fulfilled. If, then, the causes of the 
deviation, as they appear in proof, are not 
such as would protect the company from lia- 
bility to freights or passengers for the breach 
of engagements with them, ought the rights 
of the seamen to be governed by a different 
rule? His engagement was to go to San 
Juan and back; by the order of the com- 
pany, he is carried to a different and more 
remote port The change in the voyage was 
not made In consequence of any accidental 
or unforeseen obstacles to its prosecution, 
but in obedience to the orders of the com- 
pany, with whom he contracted, and in eon- 
sequence of events which occurred long be- 
fore he was shipped. If the convenience of 
the interests of the company induced them 
to make a change in the voyage, for causes 
which did not fortuitously arise in the 
course of it, but existed before it commenced, 
I am imable to see on what principle the sea- 
man can be held to a service essentially dif- 
ferent from that which he contracted to 
render. 

But supposing this view to be erroneous, 
and that the mere facto of going to Panama, 
instead of San Juan, did not of itself entitle 
the seamen to their discharge, if the vessel 
had been about to pursue her voyage with- 
out delay or change, except the substitution 
of one port for another; yet the facts in this 
case abundantly show that the original voy- 
age was broken up, and the conti-act with 
the seamen dissolved. The orders of the 
company to the master of the Uncle Sam 
were conveyed in a letter dated New York, 
March 17, 1856. The Unde Sam had left 
San Francisco on the 5th April. The letter 
orders the master to proceed directly, and 
with aU possible dispatch, to Panama, from 
which place the passengeiB would be for- 
wai'ded to their destination. "This order," 
it fui'ther states, "has been rendered neces- 
sary in consequence of the high-handed 
course taken by those claiming to be the gov- 
ernment of Nicaragua, whose acts have in- 
duced the company. to withdraw their ships 
from the Nicaragua route." After giving 
directions to the master to leave San Juan 
at once, if the order should find him at that 
place, with such property of the company as 
he could obtain possession of, the letters of 
instructions are as follows: "After dischar- 
ging at Panama, you wiU hold your ship 
subject to further ordei's from this office. 
You wni discharge all yom' crew, except 
yom* officers and engineer, and put your ship 
on the least possible expensive footing." A 
second letter of instructions was received by 
the master at Panama. It is dated New 
York, April 5th, and contains the following 



orders: "On your arrival at Panama, you 
will please dismiss as many of your crew as 
you can, and await orders from here. Have 
your ship coaled up at short notice for sea, 
except crew." Notwithstanding these orders, 
the captain did not discharge his crew, but 
retained them on board, expecting fm*ther or- 
ders. The men seem to have remained with- 
out complaint, some thirty days after the 
arrival of the ship at Panama. They then 
applied to the consul for relief, and the mas- 
ter was cited to appear before him. He had 
previously noted a protest before the consul, 
shown him the letter of the owners first 
above referred to, and explained his reasons 
for coming to Panama. The consul having 
declined to accede to the somewhat unrea- 
sonable demand of the master, that the case 
should be investigated on that day, (Sunday,) 
postponed the examination untQ the follow- 
ing Tuesday. On Tuesday he was again at- 
tended by the master, and after investigat- 
ing the case so far as he thought necessary, 
annoimced his detei'mination to discharge 
the men and aUow them two months' extra 
pay. 

It appears to me that the men were clear- 
ly entitled to theur discharge. They had been 
brought to a port other than that for which 
they had shipped, and instead of returning 
at once to San Francisco, they had been de- 
tained already thirty days, and for aught 
that appeared, the detention of the ship 
might have been indefinitely protracted. The 
company had announced that they had with- 
drawn their ships from the route, and had 
given positive instructions to the master to 
discharge his crew, and await further or- 
ders. What those orders would be, evidently 
depended on circumstances impossible to be 
foreseen. The ship might have been direct- 
ed to retm'n to San Juan, or go to any 
port to which her owners might direct her. 
Both the period of her detention and her sub- 
sequent destination were wholly uncertain. 
One fact was clear, that the original voj'age 
for which the men had shipped had been 
broken up and abandoned. The voyage usu- 
ally occupied less than a month, the deten- 
tion at San Juan not ordinarily being more 
than a week. The men were not discharged 
by the consul at Panama until the 2-tth Slay, 
having left San Francisco on the 5th April. 

It is urged by the advocate of the claim- 
ants that the master was entitled to remain 
at Panama a reasonable time before the voy- 
age could be treated as abandoned and the 
contract with the crew dissolved. In order 
to show that the delay was not in this case 
unreasonable, he adverts in the brief submit- 
ted to the court the following considerations: 
"That the entire business of the company 
was deranged by the sudden seizure of their 
boats by the Walker government; that war 
had broken out with Costa Rica, and it was 
not certain which party would prove vic- 
torious; that in this state of affairs it was 
impossible for the company to negotiate even 
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witli "Walker; that in the sudden breaking 
up of so mighty an enterprise, it was impos- 
sible* to decide without some delay what 
should be done with the ships; that the busi- 
ness was conducted between such distant 
points that some delay was unavoidable." 
If these considerations are suggested to 
prove that it was impracticable for the com- 
pany to have acted otherwise than they did, 
they have certainly great force. But they 
are precisely the reasons, it seems to me, 
to prove the voyage to have been necessarily 
brolien up and abandoned. No blame can 
of course be imputed to the company for be- 
ing placed in so embarrassing a position. 
But surely the seamen, who had been 
shipped for a voyage to San Juan and back, 
were not required to wait in Panama until 
the company should decide what should be 
done with their ships, or tmtil the termina- 
tion of the war enabled them to renew nego- 
tiations with Nicaragua. Where the seaman 
claims his discharge on the ground that the 
voyage had been abandoned, and the only 
evidence of the abandonment is that a delay 
or detention has occurred in the course of it, 
the delay or detention to produce such a re- 
sult should appear to be unreasonable. But 
when the port of destination hasbeen changed, 
and the orders to the master direct him to 
discharge his ci'ew, when, from all the cir- 
cumstances, it is apparent that the original 
voyage has been wholly abandoned by the 
owners, the crew are entitled to be at once 
discharged. But even on the supposition 
that they were reauired to wait a reason- 
able time, they surely had done So in the 
present case. The Cortes, which had ar- 
rived two weeks before them, still lay at 
Panama, nor had her voyage been resumed. 
The very circumstances alluded to in the 
brief of the advocate for the claimants must 
have apprised the consvd that the detention 
at Panama might be indefinitely protracted, 
and justified him in considering that the 
crew were at once entitled to their discharge. 
Such seems in fact to have been the opinion 
of the master; for he expressly states that 
he offered to discharge, the men and pay 
their wages to San Francisco. This he 
would hardly have done had he considered 
himself entitled to their further services. 
With regard to the charge of fraud on the 
part of the consul, it is enough to say that 
in my judgment the men were entitled to 
their discharge; and the allegation that, in 
doing what by law he was bound to do, he 
was animated by improper motives, is un- 
reasonable in itself, and unsupported by 
proof. 

It may be observed in conclusion, that it 
clearly appears from the evidence that the 
real cause of the master's dissatisfaction was 
not the discharge of the men, but the alloTt- 
ance of the extra wages. This allowance the 
consul alone has by law power to remit 
As the men had a right to their discharge, 
and as the consul has not remitted the extra 
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allowance, they are entitled to recover it in 
this court. 

[NOTE. For aflarmation on appeal to the cir- 
cuit court, see Case No. 2,372, nest following.] 
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CAMPBELL et al. v. The UNCLE SAM. 

II McAlI. 77.] ^ 

Circuit Court, N. D, California. July Term, 
1856.= 

Actios for Extra. Seamen's Wages — Pleadiug 
AND Proof— Terminating Voyage— Discuarge 
— Conclusiveness op Coxsdl's Acts. 

1. The libelants and respondents must recover 
and- defend on their respective allegations and 
averments. 

[See note at end of case.] 

2. No defense to a breach of contract with 
the seamen can be available on the ground that 
the disturbed condition of the country to which 
the vessel was bound, authorized the breaking 
up of the voyage, if the condition of the country 
was the same as it was at the time of sailing, 
and had been so for some time previously. 

3. The action of the consul in the discharge 
of seamen in a foreign port is not conclusive up- 
on this court. The action of that officer in this 
case is adopted. 

[Cited in The T. F. Cakes. 36 Fed. 446.] 

Appeal from the district court of the United 
States for the northern district of Califoi-nia. 

[In admiralty. Libel by Campbell and oth- 
ers against the steamship Uncle Sam for ex- 
tra seamen's wages. There was a decree for 
libelants in the district court (Case No. 2,371), 
and the claimants of the vessel appeal.] 

Glassell & Leigh, for appellants. 
Crockett & Page, for respondents. 

McAllister, circuit Judge. In this case, 
as in every other, the libelants must recover 
on the allegations in their libel; and the re- 
spondents must rely exclusively on the 
groimds they have selected in their answer. 
Such is the rule recognized hy the supreme 
court of the United States in Rich v, Lam- 
bert, 12 How. [53 U. S.] 347. The rigid en- 
forcement of this rule is important in order 
to prevent surprise to either party. The al- 
legations of the libel are, that the libelants 
shipped on board the Uncle Sam as seamen, 
signed shipping articles, and in pursuance 
thereof entered on board the said steamer 
on a voyage from San Francisco to San Juan 
del Sur; that on the 5th day of April, 1856, 
the Unde Sam started from San Francisco 
on her proposed voyage, and instead of go- 
ing to her destined port, she was carried into 
the port of Panama, where she arrived on the 
20th day of April, 1856; that on the 24th day 
of May ensuing, the libelants were dis- 
charged by the United States consul at Pan- 
ama, under the provisions of the act of con- 
gress in such case made and provided, and 
certificates of discharge given to libelants, 

* [Reported by Cutler McAllister, Esq.] 
' [Affirming Case No. 2,371.] 
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who subsequently worked their way from 
Panama to San Francisco. It further pro- 
pounds, that libelants were entered on the 
crew list of the Uncle Sam; that no portion 
of the extra wages awarded by the consul 
have been paid, and that libelants are enti- 
tled to two months' extra pay, besides the 
wages due them up to the time of discharge, 
and twenty per cent, on the two months' es- 
ti-a wages, according to the acts of congi-ess. 
The answer admits the shipment by the libel- 
ants, their signature of the shipping articles, 
the departure of the steamer at the time and 
on the voyage mentioned, the arrival of the 
vessel at Panama, and the dischai-ge at that 
place of the libelants by the consul. It ad- 
mits, that the voyage stipulated for was not 
performed, and defends the breach of con- 
tract on two groimds: first, the distracted 
condition of affairs and the military move- 
ments in Nicaragua, to a port of which coun- 
try the vessel was originally destined; and, 
second, that the libelants were not entitled to 
their discharge, that they were dischai'ged 
against the consent of the master, and that 
the proceedings of the consul in giving such 
discharge were not only illegal but fraudulent 
and covinous. 

The question arising out of these pleadings 
is, whether the discharge of the seamen at 
Panama under the circumstances was legal. 
In relation to the disturbances at Nicaragua, 
on which the first ground is specially based, 
and which in substance is the foundation of 
the whole, the evidence ascertains that inter- 
mediate the starting of the steamer from San 
Francisco on the 5th of April and her ar- 
rival at Panama on the 20th, no change in 
the condition of things in Nicaragua as they 
existed at the former date had taken place. 
I agree in the conclusions of the district 
judge on this point: "If the convenience or 
the interests of the claimants induced them 
to make a change in the voyage for causes 
which did not fortuitously arise in the course 
of it, but existed before it commenced, I am 
unable to perceive on what principle the sea- 
men can be held to a service essentially dif- 
ferent from that which they contracted to 
render;" and, again: "The facts in this case 
abimdantly show that the original voyage 
was broken up, and the contract with the 
seamen was dissolved." 

Such being the conclusion, the court must 
consider that, released by the breach of the 
contract by the claimants, the seamen were 
entitled to their discharge according to the 
general principles of the law merchant, with- 
out the intervention of the consul at Panama. 
The acts of congress on this subject are cu- 
mulative, made for the protection of seamen, 
and with a view to afford them a prompt 
remedy; certainly not to withdraw them from 
the protection of the courts. Whatever had 
been the action of the consul, or the form of 
his certificate, — ^whether legal or illegal, reg- 
ular or irregular, — it could not be conclusive 
upon this court, nor shut its door upon the 



libelants. In Hutchinson v. C!oombs [Case 
No. 6,955] it is laid down that the certificate 
as to the discharge of a seaman will not pre- 
clude the court from inquiring into the cause 
of his discliai'ge, and awarding damages if 
his discharge was unjustifiable. Wliether 
the law under which the consul acted be con- 
stitutional or not; whether, if constitutional, 
the conduct of the consul was in sti'ict ac- 
cordance with it; ' whether his action was 
honest, or, as is alleged,— covinous, are not 
the subjects of inquiry. The question is, 
"Were the libelants entitled to their dis- 
charge?" After the breach of the contract 
by the claimants, and tlie detention of the 
libelants, ai-ising out of that breach, for up- 
wards of a month at Panama, I consider 
them entitled to such discharge. 

It is proper to dispose of two objections 
urged by the proctor for respondents. It is 
urged that there is error in the com't below 
in permitting the discharge of hbelants at 
Panama by the certificate of the consul, 
which is not made evidence by law. A three- 
fold answer may be given: First, it appears 
by the judge's notes on file that libelants 
proffered to establish then- discharge by parol 
testimony, that respondents objected to its 
competency, and, upon their motion. It was 
ruled out by the court; second, no exception 
was taken in the court below to the admis- 
sion as evidence of the consul's certificate; 
and third, the Exhibit A annexed to the an- 
swer, being the protest of the master, ex- 
pressly admits the discharge, and only in- 
sists on its k'regularity. 

The second objection is, that there is no 
proof that the libelants were designated in 
the crew-list, as prescribed by law. Now, 
the allegation that they were so designated 
is made in the libel, and there is no denial of 
it in the answer. The crew-list is a docu- 
ment the possession of which the law fixes in 
the master. The silence of the master and 
of the respondents,— the one in his protest, 
the others in their answer,— is significant as 
to a fact presumed to be peculiarly within 
their knowledge. Not intending to assert as 
a rule that all allegations in the libel not de- 
nied in the answer are to be talven as true, 
the court considers, where there is silence or 
evasion in answers in relation to a particular 
fact supposed to be peculiarly within the 
knowledge of the responding party and which 
is alleged in the libel, that in such case it is 
within its discretion to take such fact pro 
confesso. In the exercise of such discretion 
the coiu:t will look carefully to the other facts 
proved in the case. In addition to the si- 
lence of the parties, I find, by looking at the 
judge's notes, that no objection was taken 
in the court below on this point; and in the 
protest of the master, filed in the cause, a 
minute enumei-ation of the reasons and 
causes for protesting is given. Among them, 
no intimation of the paper is given, tlie pro- 
duction of which, if libelants had not been 
properly designated on the crew-list, would 
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have been one of the causes relied on as 
proof of the irre^larity of the discharge and 
assessment of damages. The comrt cannot 
consider the second ground taken as tenable. 
As to the measure of damages: A uniform 
rule in cases like the present has been estab- 
lished by the legislation of congress, was 
acted upon by the consul, and by the district 
judge in this case, and which this court re- 
gards as correct. The decree of the district 
court of the United States is hereby affirmed, 
and a decree will be accordingly forthwith 
entered. 

[NOTE. The proofs and pleadings in ad- 
miralty must conform. JIcKinlay v. Morrish, 
21 How. (62 IT. S.) 343; Kramme v. The New 
England. Case No. 7,930: The Sarah Ann. Id. 
12,342; Ward v. The Fashion, Id. 17,154; The 
Rhode Island, Id. 11,745; Turner v. The Black 
TVarrioi", Id. 14,253; Soule v. Rodocanachi, Id. 
13,178. But the strict common-law rules as to 
variance are not followed. Crawford v. The 
William Penn, Id. 3.373. And see The Clement,- 
Id. 2,879, affirming Id. 2,SS0.] 
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CAjMPBELL v. united STATES. 

[10 Law Hep. 400.] 

District Court, W. £). Virginia. Sept. Term, 
1847. 

COSSTITDTIOXAL LaW — INDICTMENT FOR CODNTER- 
FEITING — St;FFICIB^'CT. 

1. The case of Fox v. Ohio, 5 How. [46 U. 
S.] 410, explained. 

2. A law of the United States, prohibiting the 
circulation of -counterfeit coin, is constitutional. 

[See U. S. V. , Case No. 14,414; U. S. 

V. Marigold, 9 How. (50 U. S.) 560.] 

3. It is not essential to an indictment under 
such a law, that the offence should be charged 
to have been committed in territory within the 
jurisdiction of the United States. 

This was an indictment against James B. 
Campbell, for forging and passing counter- 
feit coin eontraiy to the act of congress of 
aiarch 3, 1825 [4 Stat 119]. The first count 
of the indictment charges the defendant, 
with making, forging and counterfeiting the 
coin in question. No exception is taken to 
this count, and it need not therefore be far- 
ther noticed. The second count charges that 
the defendant: "On the first day of Decem- 
ber, A. D. 1846, at the county of Marshall 
aforesaid, within the district aforesaid, and 
within the jui'isdiction of the court aforesaid, 
one piece of false, forged, and counterfeited 
coin, in the resemblance and similitude of a 
piece of foreign coin made current by law in 
the United States, known as the dollar of 
Mexico, unlawfully, falsely, deceitfully and 
feloniously did pass, uttei-, publish, and sell 
as true, to one Jacob Brantner, with intent 
to defraud him, the said Jacob Brantner, he 
the said James B. Campbell, at the time of 
so uttering, passing, publishing, and selling 
said piece of coin as aforesaid, then and 
there, well knowing the same to be false, 
forged and counterfeited; conti-ary to the act 
4f£D.cas. — 76 



of congress in such eases made and provid- 
ed, and against the peace and dignity of the- 
said United States." To this second count 
of the indictment, the defendant has de- 
murred generally, and has assigned the fol- 
lowing causes of demm-rer: That the of- 
fence is not charged to have been commit- 
ted, either (1) with intent to defraud the 
United States, or (2) in fraud of the United 
States, or (3) with, intent to defraud any 
officer or agent of the United States receiv- 
ing the same, by virtue of any office or 
agency in behalf of the United States, or 
(4) in fraud of any officer or agent of the 
United States, acting in his official capacity,, 
and authorized to receive the moneys of the- 
United States, or (5) that the said Jacob 
Brantner was an officer or agent of the 
United States, and received said counterfeit 
money by virtue of such office or agency, or 
(6) that the said counterfeit money was paid 
to the said Jacob Brantner in discharge and 
payment of any debt, fine, judgment, lia- 
bility, covenant or other legal obligation: 
owing or due to the United States, or (7> 
that it was done by the defendant within 
and upon territory under and within the 
jm'isdiction of the United States. 

George H. Lee, Dist. Atty., for the United 
States. 

George W. Thompson and Moses C. Good, 
for defendant. 

BBOOKENBROUGH, District Judge. 
These various causes of demurrer, except 
the last, are predicated upon the ass\imp- 
tion that the act of passing counterfeit coin,, 
with guilty knowledge and intent to defraud^ 
is not cognizable in the federal coui'ts, un- 
less it be done with intent to defraud the 
United States, or some of their officers act- 
ing under their authority. But the act of 
congress on which this indictment is framed,, 
punishes the act of passing counterfeit coin: 
"with intent to defraud any body politic or- 
corporate, or any other person or persons 
whatsoever." The indictment in this case- 
avers, as we have seen, that the act was-, 
done "with intent to defraud one Jacob- 
Brantner," and this is therefore a good aver- 
ment, provided the act of congress, on whicb 
the indictment is based, be of any validity. 
The demurrer, then, if it is sustained, must 
be supported, not on the ground of the want 
of any averments required by the Ir.w, but 
on the ground that the law itself is uncon- 
stitutional and void. 

The power of comrts to decide upon the 
constitutionality of a law is, at all times- 
and under all possible circumstances, a most 
gi'ave and delicate one, and is not to be ex- 
ercised without the most mature delibera- 
tion. This remark is true even when the 
law whose constitutionality is drawn in ques- 
tion is of recent origin, and when, if it be 
held to be beyond the constitutional com- 
petency of the legislatm"e, no inconvenience 
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will result from the judgment of a court 
pronouncing it null and Yoid, But the ques- 
tion assumes a far deeper importance wlien, 
as in the case at bar, the law whose con- 
stitutionality is denied, has been in force 
for a long series of years, without a doubt 
having been suggested till now that it vio- 
lated either the letter or spu:it of the con- 
stitution of the United States. 

On the 21st of April, 1806, congress passed 
a law punishing the offence of passing coun- 
terfeit coin, by a heavy pecuniary fine and 
imprisonment in the penitentiary. This law 
was re-enacted by the act of March 3, 1S25, 
which is still in force. Thus for a period of 
more than forty years, this law has been up- 
on the statute book, prosecutions under it 
have occm'red in every state in the union, 
and the statistics of o\ur penitentiaries would 
probably show that at this veiy moment 
hundreds of convicts are paying the penalty 
of its violation. Yet though this long ac- 
quiescence of the coui'ts of the United States, 
both state and federal, and the uninteiTupt- 
ed practice under it, must be regarded by 
this court as strong pei'suasive authority that 
the act in question is within the constitution- 
al competency of congress, still it is cheer- 
fully conceded that if this court shall be 
satisfied that it involves a clear violation of 
the constitution, it must be pronounced null 
and void. To determine this important ques- 
tion, we must refer to the fifth and sixth 
clauses of the eighth section of the first ar- 
ticle of the constitution, from which the au- 
thority to pass this law, if it exist at all, 
must be derived. Those clauses are as fol- 
lows: "The congi-ess shall have power, 
* * * (5) To coin money, regulate the 
value thereof, and of foreign coin, and fix 
the standard of weights and measures. (6) 
To provide for the punishment of counter- 
feiting securities and cm-rent coin of the 
United States." By a subsequent clause of 
the constitution the states are expressly pro- 
hibited from coining money, and conse- 
quently the power to coin money confeiTed 
by the constitution upon congress, is an ex- 
clusive power. If these clauses cannot fair- 
ly be interpreted as conferring the power 
upon congi-ess of punishing the offence of 
passing and uttering coimterfeit coin, then 
the law upon which the second count of this 
indictment is based, has no warrant in the 
constitution, and is null and void: and it 
must follow as a corollary from this con- 
clusion that the demm-rer must be sustained. 
The indictment cannot be supported as a 
good indictment at common law, for it is 
fully admitted that this court has no com- 
mon law jurisdiction of crimes, and can on- 
ly take cognizance of those which are ex- 
pressly declared to be such either by the con- 
stitution, or laws of the United States, made 
in pursuance tiiereof. U. S. v. Hudson, 7 
Cranch [11 U. S.] 32; U. S. v. Coolidge, 1 
Wheat. [14 U. S.] 416. 

If the constitution had simply granted to 



congress the exclusive power to coin money, 
and had been wholly silent as to the power 
to punish the acts of counterfeiting and 
passing spurious coin in the resemblance of 
the true legal coin of the United States, I 
apprehend there could have been no difliculty 
whatever in determining that congress would 
have possessed full power to pass all laws 
which it might deem essential to protect the 
cm*rency which itself created from debase- 
ment and depreciation, for it is an admitted 
and imdoubted principle of construction, that 
the grant of any specific power by the con- 
stitution does, by necessary implication and 
intendment, import the gi*ant of every other 
power which is essential to the execution 
of the power thus expressly granted. An 
apt iUusti-ation of this principle is furnished 
by that brief clause of the constitution con- 
ferring upon congress the power "to estab- 
lish post ofiices and post roads." This short 
and comprehensive clause of the constitution, 
is the sole foundation on which the author- 
ity to pass the numerous detailed and com- 
plicated provisions of the post-office laws, 
defining and punishing offences against the 
post-office establishment, rests, and yet the 
constitutionality of these laws has never 
been called in question, so far as I am ad- 
vised, in any judicial forum in the United 
States- It would have been a vain and 
nugatory thing to say that congress should 
have the power to establish post-offices and 
post-roads, if the power to protect the mails 
from depredation would not necessarily re- 
sult from the express grant of the principal 
power. The grant of the power to create, 
involves the grant of the auxifiary power 
to preserve and protect the thing created, 
and hence, the grant of the exclusive power 
"to coin money, regulate the value thereof, 
and of foreign coin," would necessai'ily, in 
the absence of any other clause of the con- 
stitution limiting and defining the measure 
of such protection, draw after it the fuU 
power to preserve and maintain the puritj' 
of the currency established in virtue of the 
principal power, by any means deemed es- 
sential to that end. It does not admit of 
question that the power to suppress, by pe- 
nal enactments, the cii'culation, equally with 
the malcing of coimterfeit coin, would be 
"necessary and proper" to carry the express 
power of coining money into full effect. I 
do not understand the soundness of this 
proposition to be controverted by the coun- 
sel for the defendant, but admitting it to 
be ti"ue, it is insisted that the sixth clause 
of the eighth section, which is quoted above, 
does in fact by express terms limit the gen- 
erality of the power which would otherwise 
result from fair and necessary implication, 
to the power of punishing the mere act of 
making counterfeit coin. The language of 
the constitution in the clause we are con- 
sidering is, that congress shall have power 
"to provide for the punishment of counter- 
feiting the secm-ities and current coin of 
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tlie United States," It is said that the term 
counterfeiting has a perfectly definite sig- 
nification, and can only be applied, by any 
Just interpretation of its meaning, to the 
act of malting and forging, and not to the 
act of circulating counterfeit coin. In sup- 
port of this view, I am referred to the Brit- 
ish statutes in force at the time of the adop« 
tion of the constitution, discriminating be- 
tween the offences of counterfeiting and of 
passing and uttering counterfeit coin, the 
former being declared treason, and the latter 
a misdemeanor only. It is admitted by the 
counsel for the United States that such dis- 
crimination existed, but he insists that the 
term counterfeiting, as used in the constitu- 
tion, is to be construed as nomen general- 
issimum comprising every offence against 
the coin. It is undoubtedly true, as con- 
tended by the counsel for the defendant, 
that at the time of the adoption of the con- 
stituJ;ion, the term counterfeiting in the Eng- 
lish statutes was well xmderstood as apply- 
ing to the act of making, in contradistinc- 
tion to the act of circulating, counterfeit 
<;oin, and I feel bovmd by the wdl-established 
rules for the construction of statutes, to con- 
strue the term in this restricted sense as 
ufeed in the constitution. When the con- 
stitution employs a term of art, derived from 
the laws of another coimtry, to which a def- 
inite signification is attached, as used in 
those laws, we are bound to regard the con- 
stitution as adopting with the term itself 
such definite signification also. 2 Burr, Tr. 
401; U. S. V. Magill [Case No. 15,706]. I am, 
thei'efore, of opinion that the power of con- 
gress to punish the offence of uttering coim- 
terfeit coin is not fairly deducible from any 
amplification of the term counterfeiting, as 
used in the clause under consideration. If 
the power exists at all, it must exist as 
an imphed, and not as an express power. 
Now in determining whether the power of 
punishing the circulation of coimterfeit coin 
may be deduced by fair implication from 
the express power to pimish the act of coun- 
terfeiting the coin, we must look to the evil 
intended to be suppressed or remedied in 
granting this latter power to congress. It 
■cannot be affirmed that the great end which 
the constitution had in view in conferring 
this power, to wit, the preservation of the 
pxurity of the circulating medium of the 
country by the suppression of counterfeits, 
<;ould be accomplished by denoimcing punish- 
ment against the counterfeiter, the fabrica- 
tor of the spurious coin only, and pei'mitting 
the fraudulent and criminal circulator of the 
false coin to "go unwhipped of justice." 
How could it be supposed that the counter- 
feiting of the coin coxfid be prevented, so 
long as its circulation ad libitum by the 
guilty accomplices of the forgers was toler- 
ated by the law? The number of persons 
engaged in the fabrication of base coin al- 
ways bears but a small proportion to those 
employed in its circulation. Besides, the 



forger may draw around himself the shades 
of prof oundest secrecy whilst prosecuting his 
unlawful trade. He may plunge into the 
deepest recesses of the wilderness and ex- 
ercise his ingenuity in fabricating the in- 
struments by which he hopes to rob and 
swindle society, and incur but a remote risk 
of detection. But the accomplices of his 
guilt, whose aid is necessary to make his 
labors profitable, cannot thus seciffely fortify 
themselves against the vengeance of the law. 
They "must go into the thronged highways 
of life and come into dose contact with their 
fellow-men to vent their spurious and worth- 
less coin. Their vocation is an eminently 
hazardous one, and accordingly we find, that 
whUe convictions for uttering and passing 
counterfeit coin are frequent, those for for- 
ging are very rare indeed. The suppression 
of the crime of counterfeiting, then, can only 
be accomplished by arresting the resiilting 
crime of circulating counterfeit coin. And 
if it be true that the grant of the power to 
punish the principal offence of counterfeit- 
ing does not, upon any fair and reasonable 
rule of .construction, draw after it the power 
to punish the secondary offence of passing 
and scattering cotmterfeit coin, then it fol- 
lows that the framers of the constitution 
have armed the general government with no 
adequate means of protecting that currency, 
the creation and regulation of which have 
been, by express terms, exclusively vested 
in congresf . But I am of opinion that the 
constitution of the United States is not so 
imperfect an instrument ds the argument 
supposes, and that the power to punish the 
circulation, is a fau' and necessary incident 
to the power to punish the making of coun- 
terfeit coin. If congress can, by the insti'u- 
mentality of the law we are considering, 
arrest the circulation of spurious coin, the 
suppression of the principal offence of coun- 
terfeiting will result as a necessary conse- 
quence. The circulation of his base coin is 
the sole object of the forger; and if that 
end be defeated he wiU. abandon his trade 
as profitless. I am well satisfied, therefore, 
that the act prohibiting the circulation of 
counterfeit coin is fully within the constitu- 
tional competency of congress. 

But it is supposed that this conclusion 
.conflicts with the decision of the supreme 
com^t of the United States, pronoimced in 
the late case of Fox v. Ohio, 5 How. [46 U. 
S.] 410. It will be easy, I think, to show 
that the conclusion to which the views above 
^pressed have conducted me, is entirely con- 
sistent with the point resolved by the su- 
preme court in the case last cited. The 
case was this. Malinda Fox was indicted 
in a state coiurt of Ohio for "passing and 
uttering a certain piece of false, base and 
counterfeit coin, forged and counterfeited to 
the likeness and similitude of the good and 
legal silver coin currently passing in the 
state of Ohio, called a dollar." The indict- 
ment was framed upon a law of the state 
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of Ohio, and tlie defendant was convicted, 
and the judgment of the com-t below was 
affirmed "by the supreme court of Ohio. The 
defendant took the case by writ of error 
to the supreme court of the United States 
under the 25th section of the judiciary act, 
and the latter com-t affirmed the decision 
of the state court of Ohio, thus affirming 
that the state law of Ohio punishing the 
offence of passing and uttering counterfeit 
coin, did not violate the constitution of the 
United States. This affii*mation of the right 
of a state legislature to legislate on the sub- 
ject of counterfeit coin does not necessarily 
involve a denial of the existence of a similar 
power in congress, except upon the ground 
that the power is essentially exclusive in its 
natm'e, and cannot co-exist in, two independ- 
ent governments at the same time. But this 
latter proposition is most certainly not estab- 
lished by the case of Fox v. Ohio, for Mr. 
Justice Daniel, in delivering the opinion of 
the majority of the com^t, says: "It has 
been objected, on behalf of the plaintiff in 
error, that if the states could inflict penal- 
ties for the offence of passing bas^ coin, 
and the federal government should denounce 
a penalty against the same act, an individual 
under these separate jm'isdictions might be 
liable to be twice pimished for the one and 
the same crime, and that this would be in 
violation of the fifth article of the amend- 
ments of the constitution, declaring that no 
person shall be subject for the same offence 
to be twice put in jeopardy of life or limb. 
Conceding for the present that congress 
should undertake, and could rightfully un- 
dertake to pimish a cheat perpeti-ated be- 
tween citizens of a state, because an instrU' 
ment affecting that cheat was a counterfeit 
coin of the United States, the force of the 
objection sought to be deduced from the po- 
sition assumed is not perceived; for the po- 
sition itself is without real foundation." 
Now I understand this language as resting 
the conclusion of the court upon the con- 
cession, made indeed for argument's sake, 
that the power to punish the offence of pass- 
ing and uttering counterfeit coin may exist, 
concm-rently, in the two governments, and 
that in granting it to the federal government, 
the states did not divest themselves of their 
preexisting right to exercise the same power, 
but retained it among their reserved rights. 
The denial of the soundness of the position, 
that if the power were a concurrent one, an 
individual might be twice punished for the 
same offence, is understood to refer to the 
opinion Mr. Justice Washington, delivered in 
the case of Houston v. Moore, 5 Wheat. [18 
U. S.] 31, where it is said, that in case of 
concurrent criminal jurisdiction between the 
general government and the states, the sen- 
tence of either court may be pleaded in bar 
in the other, in like manner as the judg- 
ment in a civil suit. It is undoubtedly tme, 
however, that in other portions of the same 
opinion the court do announce propositions 



which cannot easily be reconciled with the 
existence of the power in question in the 
federal government, but if the view I have 
taken of the case be correct, these general 
propositions are mere obiter dicta, and are 
not entitled to be regarded as authoritj-. I 
may be permitted to hope that tlie direct 
question, whether the power to punish this 
offence does or does not reside in the federal 
government, will speedily be presented to 
the supreme court of the United States, as it 
is in the highest degree desirable that this 
grave constitutional question should be au- 
thoritatively settled by the highest judicial 
forum known to the constitution and laws. 
I have said that the -affirmation of the right 
of a state to piinish this offence did not nec- 
essarily involve a denial of a similar power 
in congx'ess. We have high authority for 
assuming that the power to punish both the 
offence of forging and passing counterfeit 
coin is a concmrent power, to be exercised 
indifferently by the state and general govern- 
ments. Such has been the received opinion 
in Virginia at least from a very early period. 
The law of this state prohibits, under heavy 
penalties, the falsely making, forging and 
counterfeiting any coin cm-rent within this 
commonwealth, whether made current by 
law or usage. 1 Rev, Code 1819, p. 578. In 
Basnick's Case, 2 Va. Cas. 3o6, the prisoner 
was indicted in the superior covirt of Russell 
for forging "seventy-five pieces of base coin 
in the likeness and similitude of the good 
legal coin and cm-rent silver coin within the 
commonwealth, called Spanish milled dol- 
lai-s." The prisoner was convicted and sen- 
tenced to ten years imprisonment in the pen- 
itentiary, and the judgment of the court 
below was, after full ai-gument, unanimously 
affii-med by the general com-t of Virginia. 
Now it is ti'ue that the constitutional power 
of the state to pass such a law was not dis- 
cussed either in the argument at the bar, or 
in the able opinion of the court, but the very 
fact that the question was not raised either 
by the very eminent counsel of the prisoner, 
or the learned judges who tried the cause, 
is strong negative proof that in the opinion 
of both the constitutionality of the law 
could not be successfully controverted. It 
would be indeed sti-ange if an objection, 
which if well taken, would go to the very 
foundation of the prosecution, cotdd have es- 
caped the sci'utiny of both bench and bar. 
If this view of the question be sound, the- 
conclusion inevitably resulting from it is,, 
that the power to punish the offence of coun- 
terfeiting the cm-rent coin of the country 
resides concurrently in the state and gen- 
eral governments, and is not exclusively vest- 
ed in either, for we have seen that it is- 
vested in congi-ess by express grant. That 
this view was also entertained by congi-ess 
is clear from the fourth section of the act 
of April 21st, 1806, which provides, that 
"nothing in the act contained shall be con- 
strued to deprive the com-ts of the individual 
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states of jurisdiction irnder the laws of the 
several states, ofEences made punishable by 
this act" 4 Stat 121. Now, while it is 
conceded that an act of congress cannot con- 
fer upon the state covurts jurisdiction to ex- 
ercise the judicial power of the United 
States, which is exclusively vested by the 
constitution "in the supreme court of the 
United States, and in such inferior courts as 
congress shall from time to time ordain and 
establish," nor give validity to laws which 
are repugnant to the constitution of the Unit- 
ed States, the foiurth section of the act above 
quoted is. still important, as containing a leg- 
islative declaration of opinion that it is with- 
in the constitutional competency of the indi- 
vidual states to provide, by their own laws, 
for the punishment of tiie same offence. 
Laws almost identical in phraseology, and 
quite identical in object with the law of Vir- 
ginia referred to above, have long existed 
in Massachusetts, New York and Pemisyi- 
vania, and it is believed that similar laws 
are found in the codes of most of the states 
of the union. Whart Am. Or. Law, 323-335. 
The last ground of demurra: relied upon 
is, that it is not averred in the indictment 
that the offence was committed within and 
upon territory within the jm'isdiction of the 
Qnited States. There is nothing in this ob- 
jection, and it was not noticed, in the argu- 
ment at all. The venue is formally and prop- 
erly laid. I am of opinion that the act in 
question is constitutional, and that the in- 
dictment is framed in conformity with its 
provisions. The demmxer is, therefore, over- 
ruled. 
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CAMPBELL V. WAITB et al. 

[9 Ben. 166;^ 16 N. B. E. 93.] 

District Court, D. Vermont May, 1877. 

Baskruptox — ^Mortgage — ^Preferbsoe — Bad 
Faith. 

1. Where a mortgage was made to seem:e a 
loan of actual value, in good faith, by a bank- 
rupt, within the periods specified in section 35 
•of the bankrupt act [of 1867 (14 Stat 534)], 
aud after the amendment of June 22, 1874, § 
11 riS Stat 180], was passed: Held, that to 
render such a conveyance invalid it must ap- 
pear that the person taking it knew that it was 
made to secure him beyond other creditors. 

[Cited in Metcalf v. Officer, 2 Fed. 6i3.] 

2. That as bad faith is not to be assumed, 
but must he proved, the absence of any proof 
that the mortgagee had knowledge or fraudu- 
lent intent, or participation in fraudulent intent 

* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



by the mortgagee, warrants the conclusion that 
the mortgage was made and taken in good faith. 

DSill by E. B. Campbell, assignee in bank- 
ruptcy, against Silas M. Waite and others, 
to set aside a mortgage executed by the 
bankrupt, as in violation of the bankrupt 
act] 

Charles N. Davenport, for orator. 

Edward J. Phelps, for respondent. 

WHEELER, District Judge. Upon hearing 
this cause on bill, answers, replication, proof, 
and arguments of counsel, it is considered 
that in order to render a conveyance made 
by a bankrupt within four months of filing 
petition with view to give a preference among 
creditors, or other conveyance made within 
six months, void under section 35 of the 
original bankrupt act, and sections 5128, 
5129, and 5130 of the Revised Statutes, as 
between the person taking the conveyance 
and the assignee, it was only necessary in 
the former case that the person taking the 
conveyance should have reasonable cause to 
believe that it was made in fraud of the 
provisions of the act, and in the latter, to 
prevent the property from coming to the 
assignee or from being distributed under the 
act By the amendments of June 22, 1874, 
§ 11, it was made necessary that the person 
taking the conveyance should know that it 
was made in fraud of the provisions of the 
act in the one case, and to prevent the prop- 
erty from coming to the assignee or from 
being distributed under the act, in the other, 
to make it void. And it was further pro- 
vided that nothing in that section 35 which 
would include those sections of the Revised 
Statutes, should "be construed to invalidate 
any loan of actual value or the security there- 
for made in good faith upon a security taken 
in good faith on the occasion of the making 
of such loan." The mortgage in question 
was made after these amendments went into 
operation; and under the law as affected by 
them, if the' mortgage was as to any part 
of it or in any sense a preference among 
creditors, it could not as the law had then 
been made to stand, be void either in whole 
or part unless Waite knew that it was made 
to secure him beyond other creditors, for 
his debts against or liabilities for the bank- 
rupt by putting the property mortgaged out 
of the reach of the operation of the act as 
to other creditors. If made to secure a 
loan of actual value, it would be valid, if 
made and taken i"n good faith. To consti- 
tute bad faith or a want of good faith, 
under these provisions of the act taken all 
together as amended, there must have been 
actual knowledge on the part of Waite of 
an intent on the part of Allen to place the 
property mortgaged by means of the mort- 
gage beyond the reach of other creditors, and 
participation in that purpose, as distinguish- 
ed from constructive bad faith that under 
the act before these amendments would arise 
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out of reasonable cause to believe tliese same 
things, whetlier amounting to actual belief 
01* knowledge or not Neither bad faitb nor 
what is substantially the same thing, con- 
duct wanting in good faith, is to be assumed 
to exist as the foundation for relief in com*t, 
but either is to be proved before relief can 
be gi-anted on account of it. 

The orator by his bill called on the defend- 
ants specially to answer in respept to the 
pm-pose for which this mortgage was made; 
and they have answered in effect that it was 
to secure a lo.an of actual value to the amount 
secured by it On the ti-averse of these an- 
swers, the only direct evidence as to knowl- 
edge of the parties to the mortgage and the 
purpose of it, comes from them and their 
testimony is substantially to the same effect 
as their answers. Nothwithstanding this 
direct testimony, there might be proof of 
circumstances if they existed that would 
show that Waite did have the knowledge, 
or fraudulent intent, or participation in 
fraudulent intent of Allen, sufficient to in- 
validate the mortgage. The leading circum- 
stance to this end would be that Waite 
knew there were other creditors who would 
be deprived of their rights by the transac- 
tion. It is not proved in the case that he 
actually did know of any debts due from 
Allen besides his own, except that to the 
bank, and that on the judgment to Houghton. 



The bank paid the debt of Houghton and ac- 
cording to "Waite's testimony he paid the 
whole to the bank. So that neither the bank 
nor Houghton could be defrauded by 'the 
mortgage. He knew that some of Allen's 
notes went to protest, but the testimony 
shows that all he so knew of were paid. 
The proof is abundant that Allen was insol- 
vent and that "Waite knew it but that is not 
enough to set aside the mortgage. Although 
there are some cu'cumstances about the 
ti-ansaction which in the absence of express 
proof to the contrary would indicate that the 
mortgage was taken to and in the name of 
Waite, for the benefit of the bank, to secure 
its pre-existing debt and so to give it a prefer- 
ence, still the testimony of both Waite and 
Allen is that it was in effect a loan from 
Waite to Allen, and their testimony is not 
discredited or overcome, so that it appears 
to have been a loan. And being a loan for 
value it does not appear that it was made, 
or that the mortgage was made or taken, 
otherwise than in good faith. Upon these 
considerations the biU is dismissed with 
costs. 
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the age of 21, regardless of the term of his 

enlistment 325 

A navy agent disbursing navy and priva- 
teer pensions is not allowed extra pay or 
emolument therefor 441 



AKKBST. 

A warrant of commitment must state 
probable cause, supported by oath or affir- 
mation 723 



ASSIGNMENT. 

The execution of an assignment by a cor- 
poration and by S., president, held to be a 
good execution by S. for his individual in- 
terest 1168 

The release by a devisee and heir of his 
equitable interest in a bond taken by an ex- 
ecutor from his coexecutor, conditioned to 
pay a certain sum for the benefit of the 
heirs, is admissible, in evidence on sci. fa. 
to revive a judgment on such bond, to show 
payment in part 1164 

ASSIGNMENT FOR BENEFIT 
OF CREDITORS. 

An assignment for the benefit of credit- 
ors is good against a subsequent attach- 
mept, as to creditors, who, though not par- 
ties, assented thereto before the attach- 
ment 412 

ASSUMPSIT. 

Assumpsit will lie on the indorsement of 
a writing obligatory, the undertaking of the 
defendant not being under seal 1173 

One who has fully performed a special 
agreement may recover upon a general 
count 200 

A promissory note is good evidence, un- 
der the money counts, in a suit by an in- 
dorsee as well as by the payee. 414 

A credit of six months in a note expired 
before suit will not defeat a recovery on 
the general counts 414 

Where there is a written contract, no re- 
covery can be had for extra work or ma- 
terials unless authorized or directed by the 
other party 1129 

ATTACHMENT. 

Antedating a note substituted in place of 
an unexpired credit held a fraud upon gran- 
tees, and the note no ground of attachment 
against the land conveyed 117 

An attachment, issued upon a return of 
non est, before the appearance day, will be 
quashed 1131 

Money awarded under a rule of court can- 
not be attached 112 

Questions as to priority of attachment 
and unrecorded conveyances 117 

ATTORNEY AND CLIENT. 

The circuit court of the District of Co- 
lumbia may enquire in a summary manner 
into alleged malpractices, and suspend or 
expel an attorney 791 

Attorneys, in lie exercise of their proper 
functions as such, are not liable for their 
acts when performed in good faith to pro- 
tect clients' interest 1158 

Attorney held entitled to a lien upon notes 
of the client in his hands for counsel and 
solicitor's fees in suit not relating thereto. . 339 
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Damage to cargo by water used in extin- 
guishing fire does not constitute a case for 
general average 559 

In case of loss and expense by necessary 
deviation, both vessel and cargo must con- 
tribute in general average 1155 

BAIL. 

Slarshal may justify appearance-bail at 
second term after exception taken at the 
rules 61 

The court will not receive, upon motion to 
exonerate bail, evidence of fraud in con- 
tracting the debt 788 

The discharge of the principal under the 
Insolvent law discharges the bail 788, 954 

A note given by the bail, on being taken 
on execution, where the principal was dis- 
charged in insolvency before the bail was 
fixed, will be ordered to be canceled 886 

BAILMENT. 

The delivery of the manufactured cloth 
to the person furnishing the yarn passes ti- 
tle, though the manufacturer furnished the 
filling, and was to have a share in the prod- 
uct for his labor 604 

BANKRUPTCY. 

Operation and effect of bankrupt laws, 

and of proceedings thereunder. 

The provisions of the bankrupt act which 
apply to persons other than merchants and 
traders are not unconstitutional 1060 

The jurisdiction acquired by a state court 
in proceedings for partition of' an estate in 
which the bankrupt is interested wilt not be 
interfered with by the bankruptcy court. . .1035 

The distribution of the assets of a bank- 
rupt cannot be interfered with by process 
of a state court 112 

Mortgagees, after an adjudication in 
bankruptcy, should enforce their claims in 
the bankruptcy court 145 

The bankruptcy court may permit mort- 
gagees to proceed in the state courts 145 

A levy on mortgaged property in the 
hands of the bankrupt, under a decree in 
foreclosure, after assignee appointed in vol- 
untary proceedings, held a contempt of 
court 949 

Jurisdiction of courts. 

The debtor must reside within the juris- 
diction of the United States when the peti- 
tion is filed 863 

On petition against two partners, one of 
whom is a citizen of another country, the 
other may be adjudged a bankrupt 863 

The district court of the district in which 
the domicile and only place of business of 
the firm is located has jurisdiction of a peti- 
tion in involuntary bankruptcy 1128 

Provision of general order i?o. 16 lieJd in- 
applicable in the case of proceedings in dif- 
ferent jurisdictions, and the court first ac- 
quiring jurisdiction by the filing of peti- 
tion held to have the right to proceed to 
final determination 336 

Kegister — Powers and duties. 

A register is not bound to countersign a 
cheek unless the fee is first tendered to 
him 44 

In the event of a controversy, the ques- 
tion raised before the register must be cer- 
tified to the judge for his opinion. - •. 23 

Questions not properly arising in the 
course of proceedings before the register 
cannot be certified to the judge. 37 



Commencement of proceedings — ^Volun- 
tary bankruptcy. Page 
Th bankrupt's property is brought under 
the protection and within lie exclusive ju- 
risdiction of the court by the filing of the 

petition 849 

The existence of a fiduciary debt does not 
preclude the parties from taking the benefit 
of the bankrupt act, as to all other debts. . 333 

Involuntary bankruptcy. 

Railroad corporations are comprehended 
within the words "moneyed, business, or 
commn-cial corpora io s' 1060 

Creditors whose debts do not exceed $250 
are not counted in computing the number 
who shall join in the petition, but in com- 
puting the amount all claims are included.. 205 

An indorsed promissory note is not a se- 
cured claim (Rev. St. § 5075), and should 
be counted in ascertaining provable debts. . 205 

A creditor seizing under attachment with- 
in four months prior to commencemem: of 
proceedings has not a secured claim 205 

The court may inquire into the value of 
securities held by creditors, to determine 
whether the debts due petitioners are of 
the amount required, and that a secured 
creditor has a provable debt 1060 

In determining whether the petitioners 
represent one-third of all the debts prova- 
ble, the court may examine a petition for . 
an injunction filed with the petition in bank- 
ruptcy. ., 1060 

Fixing time for proof that required num- 
ber of creditors have joined 658 

Petitioning creditors allowed 10 days fur- 
ther time, in which to obtain the consent of 
others to join in the petition , 1060 

Where a substantial averment is lacking 
to give jurisdiction, the proceedings cannot 
be considered as commenced within the 
exception of the amendatory act of 1874. . • 690 

The authority under which the agent of 
petitioners acts need not be set forth 1060 

The signing and verification for all the- 
signers may be done by one agent 1060 

Letters of attorney to represent creditors 
may be acknowledged before a notary pub- 
lic, notwithstanding General Order No. 34. . 919 

Service is made upon a corporation by de- 
livering a copy to its principal officers at its 
principal place of business 1060 

Acts of bankruptcy. 

A general assignment for benefit of all 
creditors under the state laws, though free 
from fraud, is an act of bankruptcy 54, 855 

Fraud in fact is not essential to consti- 
tute suspension of payment of commercial 
paper an act of bankruptcy 855 

A default in payment of commercial pa- 
per continued more than seven months be- 
fore proceedings commenced is no ground 
for a petition .' 78 

An examination in supplementary pro- 
ceedings under a state law is 'legal pro- 
cess," within section 39 197 

A transfer to a brother, with knowledge 
of insolvency, though to pay a just debt, 
held an act of bankruptcy 198 

Intervention of other creditors. 

A failure to proceed with proceedings in 
invitum confers right upon other creditors 
to intervene and prosecute the proceedings, 
notwithstanding pendency of petition for 
leave to discontinue ' 527, 1044 

An attachment creditor in the state court 
may intervene 863 

Discontinuance 

The proceedings held to . be at an end 
where on the adjourned day the petitioning 
creditor did not "appear and proceed," and 
no other creditor appeared to be substitut- 
ed 1127 
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The petitioning creditor may discontinue 
proceedings, and have his petition dismissed 
before adjudication, without giving notice 
to other creditors .1127 

The other creditors must file a new peti- 
tion, or appear on the adjourned day and 
petition to be substituted under section 42, 
Act 18G7 -1127 

Proceedings in invitum can be discontm- 
ued only by an order of court on special ap- 
plication 527 

The want of an adjournment to a day 
certain, after issue joined as to acts of 
bankruptcy, does not terminate the proceed- 

ings 527 

Commencement of proceedings — Inter- 
locutory orders. 

Injunction granted, pending petition re- 
straining debtors from collecting and dis- 
posing of their assets, but not extended to 
persons not served with notice of applica- 
tion 1045 

Injunction granted to restrain bankrupt 
and other parties from disposing of the 
bankrupt's property until the further order 

of the court 1141 

Schedule. 

Debtor not compelled to file a full list of 
creditors, when sworn statements of the pe- 
titioning creditors show that the requisite 
amount and number have not petitioned. . .1060 

An interest in the net profits of a busi- 
ness as additional compensation for serv- 
ices need not be scheduled 332 

Adjudication. 

The creditor will be compelled to make 
out his ease as in any other issue 197 

An omission to file proof of an act of 
bankruptcy is substantial, and cannot be 
remedied 336 

Outside creditors have no right to resist 
the adjudication, or to ask that it be an- 
nulled 879 

An application to set aside an adjudica- 
tion, on the ground of a prior agreement of 
compromise with the petitioning creditor, 
will be denied, where it is doubtful whether 
such agreement was not made for benefit 
of all the creditors 879 

Notice must be given the bankrupt of an 
application to annul the adjudication 879 

Assignee — Appointment and removal. 

An act of an assignee appointed under a 
general order is binding, so far as his com- 
petency is concerned, where, as to such act, 
he is treated by the court as assignee 499 

The appointment of assignees under gen- 
eral orders, and the validity of their acts, 

discussed 499 

• Powers and duties. 

The assignee of a corporation does not 
represent its creditors in respect to a claim 
against an officer under a statute making 
him personally liable for the corporate 
debt 163 

The assignee, without authority of court, 
cannot employ an attorney to conduct a 
suit, for a contingent compensation 143 

Notice to creditors. 

Failure to give proper notice to creditors 
may prevent bankrupt's discharge 885 

Property of bankrupt — What consti- 
tutes. 

The right of bankrupt tenants to the re- 
moval of machinery from the leased build- 
ing passes to the bankruptcy court 43 

Wife's claim. 

Pending change of form of investment of 
wife's separate estate, the husband became 
bankrupt, with the title of the newly-ac- 
quired property in his name. Held, that 
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the bankruptcy court would decree a set- 
tlement upon the wife of such property. ..1147 

The wife may submit voluntarily to the 
adjudication by the bankruptcy court of her 
specific claim to a settlement out of the 
bankrupt's estate, and the assignee and 
creditors who had opportunity to present 
evidence and arguments before the register, 
and to file exceptions, must be held to have 
had their day in court. 114T 

The court will allow the wife a reasona- 
ble support, in preference to the husband's 
creditors, out of rents and profits of realty 
conveyed by her husband to her through a 
third person, without consideration, where 
litey are her only means of support. ....... 2x 

Possession and custody. 

The marshal, under a warrant issued un- 
der section 40, Act March, 1867, may take 
possession of the bankrupt's property, 
wherever found. If indemnified, he has 

no option 115- 

Exemptions. 



Exemption of a homestead not allowed 
out of land mortgaged to secure the payment 
of borrowed money, prior to the time of 
claiming such homestead 334 

Liens. 

A lien creditor cannot be required to sur- 
render until his liability or debt is dis- 
charged 979 

Landlord has no lien or preference in 
Pennsylvania unless there is a seizure for 
rent S94 

The fact that an attorney, in drawing the 
bankrupt's inventory, includes certain notes 
in his possession, does not estop him from 
claiming a lien thereon for legal services. . 339" 

A lien creditor, after sale of the property 
in bankruptcy, subject to the lien, may have 
relief in equity in the district court to en- 
force the lien against the purchaser 573- 

Proceedings in bankruptcy do not keep 
alive a lien created by a state statute, the 
continuance of which is made dependent up- 
on the commencement of a suit within a 
prescribed period 482 

The assignee held entitled to reasonable 
expenses in securing property severed from 
a freehold, covered by the lien of a mort- 
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A lien of a state on realty for taxes has 
priority over all other claims 17 

Sale. 

The register may designate the newspapers 
in which notice of a sale by the assignee 
shall be published 731 

Disputed interests of the bankrupt cannot 
be sold except by order of court, after per- 
sonal notice to adverse claimants 499^ 

The court only has the power to order the 
sale, and to fix the period of notice 499 

The sale must always be public, and after 
public notice 499 

A mere indorsement of the report of sale 
"Approved," signed by the judge, held not 
an order of confirmation 49^ 

An order for the sale of disputed inter- 
ests of the bankrupt, made by the register, 
being void, a sale thereunder cannot be af- 
firmed or validated 499 

A sale under a void order may be de- 
clared void by the bankruptcy court on pe- 
tition as against subsequent nurchasers 499 

The bankruptcy court will not interfere 
to vindicate the title of a purchaser under 
an assignee's sale 124 

Proof of debts. 

A note, indorsed by the bankrupt, given 
for work done upon a patent in which the 
bankrupt was to have an interest, held a 
valid claim 466: 

Bankrupt surrendering leased premises 
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lidd liable for the rent until they were relet 
by the landlord 466 

Where a member of a bankrupt firm is 
also a member of another firm, his partner 
in the latter firm may prove his debt 560 

Creditors holding individual obligations of 
members of firm, given for consideration 
moving to the firm, are entitled to a credit 
out of the individual estates 5Si 

The claim of a partnership against one of 
its bankrupt members, who acted as treas- 
urer under the articles of copartnership, 
may be proved against his separate es- 
tate 365 

A debt, on which a judgment has been en- 
tered against the bankrupt after the com- 
mencement of the proceedings, may be 
proved 328 

An indorser paying an indorsee of a note 
pending bankruptcy proceedings against the 
maker becomes subrogated to the indorsee's 
rights 205 

Mortgagee, after finding against him in a 
case of constructive fraud, who, before 
judgment, surrenders the property, may 
prove his debt 814 

A foreign creditor must give up the pro- 
ceeds of property collected by execution 
abroad' before proving the balance of his 
claims in bankruptcy 609 

The amount proved should not include in- 
terest beyond the day of adjudication 609 

A creditor may be required to prove his 
debt, reciting the security and setting forth 
the consideration, and the assignee may 
contest the claim for any usurious surplus.. 209 

A deposition by the debtor that he be- 
lieves the account against him to be cor- 
rect Jidd admissible 1086 

Proof of a judgment subsequently set 
aside by the court in which it was entered 
will be expunged • 466 

An existing lien upon specific property 
may be preserved by proving the claim in 
bankruptcy, and having the lien allowed. . . 573 

A lien creditor must disclose the particu- 
lar cliaracter of his lien. .'. Ill 

Proof of a judgment debt waives the 
lien 124 

A creditor proving his whole debt as un- 
secured, without disclosing the security, 
waives his Hen 17 

A creditor, ignorant of his legal rights, 
will not be held, in the absence of proof of 
fraud, to intend what his innocent acts im- 
ply, particularly if acting in a fiduciary ca- 
pacity 17 

Payment of debts : Priority: Dividends. 

A secured creditor waives his security by 
joining in a creditors' petition, without ref- 
erence thereto. 205 

Where there are both joint and separate 
debts, proved on a separate petition, the 
separate creditors must first be paid in full.. 951 

A claim for a balance of laborer's wages 
in the hands of one who advanced a part 
thereof, taking an assignment as security, 
licld, entitled to a preference. 327 

An agreement to pay in crops for rent 
of land and property purchased of the land- 
lord will not give him a lien as against 
general creditors of the tenant 198 

Creditors of a corporation have no lien 
on a distributive share in the assets of one 
who, under a state statute, is made person- 
ally liable for the corporate debts 163 

Equitable debts are provable on the same 
footing as legal debts 560 

Examination of bankrupt, etc. • 

General powers of the register in the mat- 
ter of the examination of the bankrupt, 

etc 23 

A register has power to fill up a blank 
order for the examination of the bankrupt, 
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issue the summons, and appoint the day and 
place 23 

Bankrupt cannot be cross-examined on 
matters opened by the examination, but 
may, on the advice of counsel, explain and 
correct his statement ♦ . . 1 

The bankrupt's examination, taken be- 
fore a master in chancery, may be admit- 
ted in evidence, so far as it elucidates his 
affairs 1 

Costs: Fees: Disbursements. 

A register has a lien on the fund in court 
which has been awarded to a party 44 

Rent should be paid for the time premises 
are occupied by the assignee or trustee after 
adjudication, as part of the administration 
of the estate 327, 894 

Bankrupt court may in a summary man- 
ner adjust the fees of an attorney employed 
by the assignee 14S 

Assignee, who failed to apply to enjoin 
mortgage foreclosure proceedings, until time 
of sale, lield chargeable personally with 
costs on dismissal of his petition for leave 
to sell. . ; 144 

Diseliarge — Proceedings to obtain. 

The application for a discharge is too 
late when made after the assignee has been 
discharged as such 136: 

An involuntary bankrupt is not entitled 
to a discharge unless his assets equal 50 
per cent, of the proved debts, or he files 
the consent of a majority of creditors in 
number and value 684 

A consent to a discharge, acted unon and 
filed, cannot be withdrawn, though thj right 
be claimed on the day fixed for the hear- 
ing SS" 

The trial of all questions relating to the 
discharge will be postponed until the hear- 
ing of the petition 152" 

Manner of procuring examination of 
bankrupt before granting the discharge, and 
its ■ conduct generally 25> 

Opposition: Acts barring. 

A person will not be heard in opposition 
until he has proved his claim as a creditor. . 

152, 729- 

Time and manner of filing specifications 
of objections 929" 

Allegations in opposition to discharge are 
not sufficient when they simply follow the 
words of the statute. They must be as ex- 
act as the specifications in an indictment. . 918" 

No intendment will be made in favor of 
the pleader. The construction is more 
strict than in common-law proceedings.... 91S 

When the grounds of opposition are insuf- 
ficient in law to prevent the discharge, the 
bankrupt may demur to the specification 
thereof 729' 

An allegation that the bankrupt in May, 
18G5, removed a part of his property from 
the district, with intent, etc., is too vague 
and general .' 729' 

Removal . of property from the district^ 
with intent to defraud creditors, either be- 
fore or since the passage of the act, is good 
ground of opposition by one who could have 
been defrauded by it 729' 

Erroneous allegations in bankrupt's peti- 
tion are not a sufficient objection to his dis- 
charge, unless sworn to with knowledge of 
its falsity 729' 

Payments by a merchant to creditors, to 
procure extensions, with the belief that he 
could keep afloat, held not in fraud of the 
act (§ 29) 59' 

Payments in full of certain debts, a short 
time before becoming bankrupt, appearing 
solely from the bankrupt's examination, 
will not prevent a discharge, where there 
is no evidence to show that they are fraudu- 
lent 725- 
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The bankrupt's mere denial of intention 
■of filing a petition, at the time of mailing a 
general assignment, held not sufficient to re- 
pel such presumption arising from the fact 
•of a petition being filed four days later. . . . 201 

The accidental omission of entries in a 
trader's book is not conclusiTe of his not 

Laving kept proper books of account 725 

Check held admissible, together with the 
stump from which it was detached, to show 
Tiow the check book was kept 200 

Discharge — Scope and eflTeet: Vacating. 

A fiduciary creditor is not affected by the 
-dischai'ge, where he did not elect to come 
in and prove his debt 333 

The time in which to proceed to annul a 
discharge for fraud runs from the date of 
the discharge, and not from the discovei-y 
of the fraud. Rev. St. § 5120 338 

A payment by a surety of the bankrupt, 
withoiit his knowledge, to an opposing cred- 
itor, held would not vitiate the discharge. . 113 

ISIotion to vacate discharge as inadvert- 
ently granted will be denied after time ex- 
pired for review by circuit court, and bank- 
rupt has procured loans on the faith there- 
of 540 

Any act which, if duly proved, would 
have prevented a discharge, will be ground 
for setting it aside, under section 34..... 113 

Prohibited or fraudulent transfers. 

The fact that valid considerations en- 
tered into a conveyance will not prevent 
its being fraudulent, if one of the motives 
was to hinder and defeat creditors 829 

Notice of facts sufficieut to put mort- 
gagees on inquiry will charge them with 
the knowledge which an investigation 
Tvould have developed 788 

A creditor receiving payment, with 
■"cause to believe" his debtor insolvent, is 
presumed to know that such debtor there- 
"by intended a fraud upon the act 228 

The burden is on the purchaser to show 
that he took proper steps to find out the 
seller's pecuniary condition 272 

A mortgage given by an insolvent in pay- 
ment of a pre-existing debt, and to secure 
a loan, to be used in g^vina an unlawful 
preference, all the parties having knowl- 
■edge, is void 575 

The existence of the creditor's claim as a 
liability, and not as a debt, does not pre- 
vent a transfer being fraudulent as to him. 788 

The mortgagee of a fraudulent trans- 
feree, in possession without notice, will be 
protected to the extent of his mortgage. . . 272 

Act June 22, 1874, amending section 35 
•of the act of 1867, is not retroactive. . . . 228 

Quaere, whether such amendment sub- 
stituting "knowing," for "reasonable cause 
to believe," has changed the legal effect of 
section 35 228 

The distinction pointed between prefer- 
ences obtained by inaction of the debtor, 
■and by positive act 183 

Preference obtained by inaction of the 
■debtor in permitting a judgment and levy 
■of execution, where the debtor contributed 
nothing to the success or completion of the 
-creditor's act, held not fraudulent 183 

A transfer to a creditor of book accounts, 
within two months of commencement of 
proceedings, held not presumptively fraudu- 
lent 205 

A sale of the furniture, fixtures, and 
lease of a business office, to one with 
knowledge of insolvency, hdd fraudulent 272 

A conveyance of the borrower's whole as- 
sets, to secure a temporary loan at exor- 
l»itant interest, held fraudulent 272 

An assignment for the benefit of such 
•creditors only as should sign a compromise 
agreement is void as against the assignee 317 
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A trust deed of lands in another state, 
of which the bankrupt remained in posses- 
sion, will not be set aside unless facts are 
shown rendering it fraudulent 317 

The purchase by a partner of his bank- 
rupt copartner's interest in the business 
held fraudulent S29 

A transfer of partnership efifects by one 
partner to his copartner, who within a few 
days filed his petition in bankruptcy, held 
void as a fraud on partnership creditors. . 951 

A firm, for months unable to meet its lia- 
bilities as they matured, which gives a war- 
rant of attorney to a creditor, must be held 
to have intended a preference 1192 

A warrant of attorney procured under 
threat of legal process and arrest by a 
creditor suspecting the insolvency of the 
debtor hrld a preference 1192 

A mortgage given to secure a loan of ac- 
tual value, in good faith, within the periods 
specified in section 35 of the act of 18G7, 
and after the amendment of June 22, 1874, 
§ 11, is not invalid, unless the mortgagee 
knew that it was intended as a preference, 
and such knowledge will not be presumed. .1205 

Suit to set aside. 

The assignee may sue to set aside fraud- 
ulent conveyances made by the debtor be- 
fore the bankrupt act was passed, without 
valuable consideration, or to a person with 
knowledge of the fraudulent intent. 990 

On the trial of an action to recover prop- 
erty, or its value, transferred contrary to 
section 35, it is necessary to allege and 
prove a demand and refusal 228 

A decree annulling a voluntary assign- 
ment for creditors should contain a direc- 
tion for a conveyance by the voluntary as- 
signee, to the assignee in bankruptcy, and 
the accounting should be to him 749 

A mere general allowance in the decree 
of the reasonable charges and expenses of 
the voluntary assignee will not include ex- 
penses of a proposed account in the state 

court 749 

Review. 

A party who seeks to review an act of a 
register must do so in a respectful manner 44 

Arrangement with creditors. 

A creditor who has not proved his debt, 
though a party to the proceedings, cannot 
take part in composition proceedings 520 

Payment of larger sum to one creditor or 
his agent, as a condition of accepting a 
compromise, is void 640 

A promise to pay the creditor's agent a 
certain sum to urge a compromise is void 046 

A creditor, who has been compelled to re- 
pay the amount received as a condition of 
consenting to a composition, is entitled to 
prove his claim, and receive dividends... 2-13 

New debts contracted on continuation of 
business, under resolution of composition, 
held not entitled to preference over old 
debts 13S 

BANKS AINTD BATNTKING. 

A national bank incorporated under Act 
June 3, 1867, can be sued only in the courts 
designated in section 57 967 

A state court has no jurisdiction of an 
action against a national bank located in 
another state. Act June 3, 1867, § 57 967 

A receiver of a national bank held not es- 
topped from questioning jurisdiction by 
being substituted as defendant in place of 
the bank in a suit in a state court of an- 
other state 967 

Priority of claim of United States against 
dividends of deceased stockholder of Bank 
of Washington, as against debts due the 
bank 61 
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The Bank of Potomac has a lien npon its 
stock in the hands of a stockholder whose 
notes are lying over, unpaid 724 

BILLS, WOTES, AND CHECKS. 

A note made by an agent in Boston of a 
eitijien and resident of California, to a citizen 
and resident of Massachusetts, payable in 

Boston, is a Massachusetts contract 940 

The law of Indiana which requires a suit 
against the maker, before recourse can be 
had against the indorser, does not govern 
an action in such state against the assignor 
of a negotiable note made and assigned 
in Ohio, and payable there, the assignment 

bpMi'r a new conti-act. . , 845 

The fact that checks are payable at a cer- 
tain day, and not on demand, will not 

make them bills of exchange 342 

The distinguishing characteristics of 
cheeks and bills of exchange discussed. . . . 342 

An indorsement by one who draws a for- 
eign bill in his own favor, "Pay the 
amount to order for my use," prevents its 
negotiability, and no damages can be recov- 
ered for its nonacceptance 400 

A special indorsement does not restrict 
the rights of the indorsee as against prior 

indorsers or the drawer 402 

All indorsers or assignors of any instru- 
ment in writing, assignable by law for the 
payment of money (in Arkansas), become 
equally liable with the maker, obligor, or 
payee, on receiving due notice of the non- 
payment or protest of such instrument. . .1173 

One who receives from the drawer a non- 
negotiable bill in payment of a debt may 
recover against all persons responsible on 

it, though it is not accepted 400 

Demand (in District of Columbia) Md 
not necessary until the day after the last 

day of grace 62 

The want of due presentation of a check 
and of notice of nonpayment exonerates the 
drawer in so far only as actual damages 

resulted 342 

A demand of payment at the placed nam- 
ed is not necessary as against the maker, . 425 

Inquiry made by the teller of the book- 
keeper of a bank as to whether a deposit 
has been made to pay a note left for col- 
lection is a sufficient demand 452 

The demand is good though the teller 

acted as clerk of the protesting notary 452 

Demand of payment of a note given by 
citizens of one state to citizens of another, 
in which it was dated, but not payable at 
any particular place, must be made at the 

usual place of business of the makers 843 

Where a note may be discharged in prop- 
erty at a certain time, no demand is nec- 
essary 1160 

A check is not entitled to days of grace, 
though payable at a certain day, and not 

on demand 342 

A drawer of a check is only entitled to 
notice of nonpayment where he draws in 
the reasonable expectation of having funds 

to meet its payment 342 

An indorser, by taking partial indemnity, 
after the note becomes due, does not there- 
by waive legal notice 843 

A notice left with a person authorized 
to receive notices is not good when given 

after the indorser's death 61 

The payee of a note for the payment of 
money by a certain day, which may be dis- 
charged in property, has no right to de- 
mand property, nor can the obligor dis- 
charge it in property after the day of pay- 
ment has passed 1160 

The holder of a check is not bound to re- 
ceive part payment thereof, even though 

the bank be willing to pay in part 342 

The rights of a holder of a protested bill 
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as to one party cannot be affected by his 
failure to sue another party 402 

The bona fide holder of half of a bank 
note may recover its amount on accounting 
for its mutilation, or proving loss of the 
other half 647 

Proof of an admission of the authentic- 
ity of certain notes cannot be made by a 
witness who testifies that he believes the 
notes in suit and those admitted are the 
same 425- 

BILLS OF LADIISTG. 

Injury to the cargo of a vessel on her 
maiden voyage, caused by leak from an 
open knot hola and loosetree nail in her 
bottom, where she encountered no unusual 
gales or stress of weather, is not caused by 
perils of sea 583 

A bill of lading reciting that the vessel is 
bound to a certain wharf in C, and under- 
taking to deliver at the aforesaid port of 
C, binds the vessel to deliver at such 
wharf, and lay days begin to run only from 
the arrival at such wharf 1027 

The statement /'shipped in apparent good 
order and condition five cases of merchan- 
dise, value and contents unknown," has 
ref-^rence only to external condition 1058 

One who advances money upon a bill of 
lading issued to one of the joint charterers, 
and covering his property, may recover the 
value of the same from the ship, notwith- 
standing a similar bill of lading agreed be- 
tween the parties to have priority was 
theretofore issued to the other charterer. . 955 

A bill of lading considered as a receipt 
may be controlled or contradicted by parol 
evidence 994 

A condition as to "privilege of reship- 
ping" does not limit the carrier's respon- 
sibility 194 

Custom at San Francisco, to pay whole 
freight upon a receipt of the ship's daily dis- 
chrtvije, hdd to be binding upon consignees.. *175 

The several owners of a cargo, to whom 
separate bills are given, may libel for dam- 
ages, though a general bill of lading be 
given, and the consignment be to one party 
in bulk 583 

BONDS. 

The breach of the conditions of a penal 
bond should be assigned with certainty and 
pavticulnrity, so as to show the injury..764, 1184r 

Breaches may be assigned either in the 
declaration or replication, when perform- 
ance is pleaded or suggested on the record 764 

A judgment on a penal bond with condi- 
tions, if not rendered for the penalty, to be 
discharged by the payment of the damages 
assessed, will be reversed , 1177 

BOTTOMRY: RESPOIflUENTIA. 

The master of a chartered vessel appoint- 
ed by the charterers has authority to hy- 
pothecate her 50 

A bond given in a foreign port by the 
charterers' agent in the charterers' name is 
good 50 

Both the necessity for repairs or supplies, 
and of resorting to bottomry to obtain the 
money, must exist, to justify a master in 
raising it on bottomry 741 

The lender must show the necessity for 
the expenditures for which the money was 
advanced lio 

All maritime ports, other than those of 
the state where the vessel belongs, are for- 
eign to the vessel, within the rule permit- 
ting hypothecation 741 
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The Hen will not be affected by the mere 
■departure of the vessel from the return 
port, with or without the knowledge of the 
holder of the bond 741 

A mortgage on the vessel taken solely to 
secure money loaned by an assignee of a 
bottomry bond will not affect its lien 741 

The court will give judgment for the 
whole or part of a bond as the proofs may 
show to be equitable and right 110 

A bottomry creditor can entitle himself 
to a novation in place of seamen, only by 
the unconditional payment of their wages 961 

A suit in the name of an assignor of the 
bond may be maintained, where the as- 
signee appeared and filed a supplemental 
libel, which was duly answered 741 

BOUND AEXES. 

Course and distance yield to natural or 
artificial monuments 394 

The court is not restricted to the patent, 
but may refer to the original entry, survey, 
and plat 394 

CAKBXERS. 

See, also, "Affreightment;" "Bills of Lading;" 
"Railroad Companies," 

A delivery to a vessel's lighter, where a 
receipt is given, binds the vessel 1187 

Giving goods to the mate of a vessel for 
transportation, and taking his signed re- 
ceipt therefor, is a good delivery to the ves- 
sel 722 

The mere acceptance and transportation 
of goods, though there is no bill of lading 
or other written agreement, will subject 
the vessel to the common-law liability of 
carrier • 323 

The vessel is not liable for the loss of 
personal baggage gratuitously carried, un- 
accompanied l3y the owner, in the absence 
of proof of actual negligence or miscon- 
duct *371 

A presumption of want of proper care or 
dilii'pncp does not arise from the fact of^ ^ 
nondelivery *371 

A carrier's undertaking to deliver goods 
within a specified time is excused only by 
act of God or the public enemy 194 

A carrier is obliged to deliver the proper- 
tv placed in his charge within a reasonable 
time, the determination of which depends 
upon the special circumstance ._ . 194 

The subsidence of water in the Ohio 
river, preventing a boat from passing up 
the falls, will not excuse failure to deliver 
within a reasonable time 194 

But proof of a usage, long established, 
uniform, and well known, to wait for a rise 
in the water, will excuse failure to deliver 
within a reasonable time 194 

The ship is liable for the loss of con- 
signed sroods, placed in a public store with- 
out notice to the consignee, a well-known 
resident of the port. . 729 

Negligence cannot be inferred from the 
fact that a vessel is on fire. If the vessel 
were properly protected from fire, negli- 
gence must be proved 559 

The carrier is liable if he negligently ex- 
pose property to capture by a public ene- 
my, in consequence of which it is captured 
and deslToyed 1038 

The property carried being confederate 
notes, their value at the close of the war 
when demand was made is the proper meas- 
ure of damages, and interest should be al- 
lowed from that time - 1038 

Consignees can recover of the carrier for 
loss or injury to goods shipped, estimated 
as at the place of delivery, to the extent of 
advances made 834 
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To charge the carrier with an alleged 
deficiency, the testimony of the parties who 
actually loaded the vessel is the best evi- 

dence 994 

The evidence showing that the cargo as 
received was all delivered at the port of 
destination, the official weight at that place 
is conclusive of the extent of the carrier's 
responsibility, notwithstanding the terms of 
the bill of lading 994 

OHABTER PARTIES. 

Owner not liable for repairs to vessel un- 
less warranted to be kept staunch during 
the voyage llo5 

Owner not liable for barratry of master 
and crew beyond sum mentioned in charter 
party ^l^jS 

Wrecking company chartering vessel for 
wrecking enterprise is bound only to ordi- 
nary diligence as a bailee for hire 453 

Under a charter party out and return 
with ports undefined, providing a monthly 
compensation, charterers are liable, where 
vessel is lost before its return, for the 
monthly rate, to time of loss 69 

A charter party is violated by refusal of 
consignees to accept consignment, where 
they were to pay half of charter money at 
destination 10 

CHATTEL MORTGAGES. 

A chattel mortgage by a resident of the 
city of Chicago may be acknowledged be- 
fore any justice of the peace for that city 763 

Possession taken by the mortgagees be- 
fore the rights of any other party attach 
cures any irregularity in the acknowledg- 
ment of the mortgage 763 

A chattel mortgage permitting the mort- 
gagor to retain possession, and act as ap- 
parent owner, is not void upon its face by 
the common law, or the law of Massachu- 
setts 67 

The question of fraud in such mortgage 
is one of fact for the jury 67 

A mortgage of future additions to a stock 
in trade is valid, and operates upon the 
goods as fast as they are added 67 

A mortgage covering property not neces- 
sary to secure the debt which the mortga- 
gor is to use as his own, and for his own 
benefit, is fraudulent and void as to cred- 
itors 840 



COLIilSION. 

ITature of liability — Contributive fault. 

All vessels are required to use reasonable 
diligence to avoid collisions 932 

The fact that a vessel is on the wrong 
side of the channel does not relieve anoth- 
er from the duty to reduce her speed to 
avoid a collision 319 

Inevitable accident is that which cannot 
be prevented by ordinary caution and mari- 
time skill ^ 

Steam ferryboat held justified in attempt- 
ing to run between New York and Brook- 
lyn, in broken and running ice, and col- 
lision with schooner in slip, held case of in- 
evitable accident 241 

The case will be held to be one of in- 
scrutable fault where, upon the evidence, 
the cause of the collision cannot be deter- 
mined 52 

Failure to increase fastenings after neces- 
sity was apparent will prevent defense of 
vis major to vessel causing damage by 
breaking away in wind storm 1124 
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Hules of navigation. " page 

It is the established rule of the Chicago 
river that a steamer must take the star- 
board side of the channel 319 

A caualboat in the Chicago river is not 
subject to rule of navigation requiring a 
"boat to be carried astern with a Ime ready 

to be thrown ashore in emergency 524 

Overtaking tow in Schuylkill river, held in 
fault in violating the rule of navigation re- 
quiring a vessel astern to look out for a 
vessel ahead 487 

Steam vessel meeting sail vessel. 

A sloop is alone in fault whose unneces- 
sary change of course caused collision with 
a steamer which used all possible efforts 
to avoid it 1123 

Steamer hove to, with steam up and sail 
set, must take precaution to avoid collision 
with sail vessel drifting while getting un- 
der way 923 

A sail vessel is in fault where adherence 
to the rule that she shall keep her course 
necessarily results in a collision, which a 
change would probably have averted 273 

A steamer is presumptively liable for a 
• collision with a sail vessel which has ob- 
served the prescribed rules of navigation. . , 9 

Sail vessel licld not in fault in running out 
her course, off Blackwell's Island, though • 
overtaking steamer signaled to tack short. 95 

Vessels moored, etc. 

Vessels moored at piers must be of suf- 
ficient strength to bear ordmary pressure 
from vessels landing or moored alongsidelllG 

Tug held in fault in attempting to land 
steamer at pier alongside schooner just 
getting ready to go to sea 1116 

Schooner in such case held not in fault in 
not having fenders out to save injury from 
collision , 1116 

A steamer without power of her own, 
and under the exclusive control of a tug, is 
not liable for collision with schooner at 
pier, 1116 

The fact that a vessel causing damages 
by breaking her moorings was moored by 
the licensed pilot who brought her into port 
is no defense 1124 

A vessel is liable for collision, caused by 
the action of the tide, with a vessel lying 
at a dock at which she is attempting to 
land 377 

Steamer Jield not in fault for collision on 
foggy night, with sail vessel, whose anchor 
light was obscured by her sails 9 

A vessel anchored in a river in a rapid 
current cannot recover for injuries in a 
collision with a drifting sail vessel, which 
would have been avoided had she kept a 
watch ." 932 

Both tug and schooner held in fault for 
injuries caused by the tug attempting to 
haul the schooner from entanglement witii 
mooring chain of powder boat, near which 
she negligently anchored 735 

Bells must be rung at shorter intervals 
than two minutes by vessels at anchor in 
crowded harbor in dense fog, 4S7 

Eiver and harbor navigation. 

It is a neglect of proper precaution to 
put a steamboat under full headway just 
as she is entering a narrow part of the 
channel in the night 654 

A steamer is liable whose speed prevents 
avoiding a collision with a sail vessel sud- 
denly revealed to view on rounding a bend 
in the river 1117 

Barque towed astern in narrow river 
should have her anchor ready to let go, 

to check her headway in emergency 524 

Speed: Fogs. 

Steamer will not be held in fault lor ex- 
cessive speed in fog, where it was not an 
element in the collision 9 
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The speed of a steamer in fair-weather 
in open sea, being the usual rate, held not 
an element in tne collision, where she 
stopped so soon as the necessity was ap- 
parent. 57 

A speed of 16 miles an hour in a fog 
held excessive, and not necessary to pre- 
vent steamer from being deflected from 

her course. 137, 161 

Steamer held to be negligent in shaping 
her course and in running at too gi'eat 
speed in fog. 96 

Lights : Signals, ete. 

It is neglect of proper precaution for a 
steamboat not to have a signal light at 
night 654 

The proper signal must be given an ap- 
proaching vessel by one wishing to go to 

the opposite side of the channel 319 

Particular instances of collision. 

Between tug in East river, suddenly 
changing her course to avoid ferry boat, 
and Bound steamer in her usual course. ..1041 

Between ship and brig, closehauled on 
crossing courses at the mouth of New York 
harbor, where one changed tack shortly be- 
fore collision 165 

Between steamer and sail vessel off New 
Jersey coast in fair weather, where the lat- 
ter failed to hold her course 57 

Between steamer hove to and ship towed 
to sea, drifting in tide after hawser cast 
off. 923 

Between schooner at anchor without lights 
or lookout on foggj' night, and steamer at 
speed of eight miles an hour, with com- 
pass out of order, and insufficient lookout. 
Damages divided.. 1122 

Between steamer running 16 miles an 
hour in fog and barque whose fog horn was 
properly blown 157, 161 

Between steamer running at excessive 
speed in fog and bark lying at anchor near 
Newport breakwater, which failed to give 

adequate signal. Seld both in ■ fault 159 

Procedure. 

The court has no jurisdiction of a cross 
libel in rem in a collision case, without a 
seizure of the vessel within the district. . . 155 

Though the cargo belonged to third par- 
ties, the ownpr of the injured vessel as 
bailee, is entitled to recover for its loss. . . S66 

There is no rigid rule which prevents li- 
bellant, alleging one fault, recovering on 
proof of a different fault 1118 

Libellant may rely upon improper speed 
in fog, shown by defendant's evidence, al- 
though he alleged only improper steering.. 1118 

Libelant must show fault causing the col- 
lision on the part of the other vessel 52 

Where a stationary object is injured, the 
moving vessel is prima facie at fault 96 

Proof of the situation of the injured ves- 
sel alone may be such as to throw the bur- 
den upon the other to show due care, cau- 
tion, and skill 96 

The biirden is upon the owners to show 
that the pilot was alone in fault, where 
injury is committed by negligence in the 
management of a vessel while in charge 
of a licensed pilot 1141 

A schooner and ferryboat collided, in con- 
sequence of which the ferryboat injured a 
third vessel. On a libel by the schooner, 
both were held in fault. Seld, that a cross 
libel for damages paid by the ferryboat to 
the third vessel should be dismissed. ..... 487 

Rule of damages. 

Full value at time of loss, allowed where 
the expenses of raising and repairing the 
vessel, undertaken by anotitier, amounted 
to more than she was worth after she was 
repaired 161 

Libellants cannot recover for a total loss 
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where vessel, sold without examination and 
without notice to defendants, could have 
been raised and repaired with little outlay .1118 

In assessing partial loss to sunken ves- 
sel, an allowance may be made for the 
salvage which would have been paid if the 
owners had procured her to be brought in 
and repaired 1118 

Demurrage allowed at the rate of eight 
cents a ton of the vessel's carrying capa- 
citv for every day's delay 1118 

Libellant is not obliged to attempt to 
save cargo, where the conditions are such 
as to preclude reasonable expectations of 
success • •, SG6 

Interest should be allowed on the actual 
damages sustained by libellant 8Go 

Division of damages. 

Where both tug and tow and colliding 
steamer were at fault for a collision, the 
loss was divided among the three 319 

CONSTITUTIONAL LAW. 

The repeal of a law passed to supply the 
place of an invalid law, under which mu- 
nicipal work was done, will not defeat the 
enforcement, by mandamus, of a judgment 
previously obtained _ 28i 

Legislation authorizing change in man- 
ner of procuring and securing loan by rail- 
road held not to impair obligation of con- 
tracts of prior mortgagees, whose lien was 
made inferior by express reservation 1188 

Act Mo. March 19, 1870, to establish 
normal schools, held not to violate the prin- 
ciple of equal taxation, nor to be prohibit- 
ed as special legislation 120 

The fact that free schools and a state 
university are expressly mentioned in the 
state constitution, and normal schools are 
not, held not to amount to a prohibition 
against their establishment 120 

A vessel engaged in navigation wholly be- 
tween towns in the same state, though 
used as a connecting line for transporta- 
tion into other states, is not engaged in in- 
terstate commerce 139 

Section 9, art 1, of the federal consti- 
tution, does not apply to state governments. 904 

CONTEMPT. 

A wanton attack upon the character of 
a register in bankruptcy in a paper filed 
before the judge is a contempt 44 

An attachment for contempt does not 
authorize the marshal to imprison the 
party, after the return day, without a 
commitment 724 

CONTINXTANCE. 

■ Cause continued to permit party to pro- 
cure reversal of decree in another court, 
procured without notice to him 1073 

CONTRACTS. 

Effect must be given to a contract accord- 
ing to the law of the country which gave it 
validity, which law, so far as it afEects 
the construction, mode of discharge, or ob- 
ligation, is essentially incorporated into the 
contract 1130 

A law of a foreign country, which pro- 
tects the party to a contract from execu- 
tion, will be enforced in the courts of the 
United States 1130 

A contractor with the state cannot insist 
that his contract is invalid for failure to 
make the deposit required by law 853 

Vessels registered as American, and car- 
goes entered as such, were jointly owned 
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by an alien and a citizen. Held, that the 
transaction was in violation of the laws 
of impost and tonnage, and an action would 
not lie between the parties to recover a 
balance of accounts 1086 

A scroll made with a pen, inclosing the 
letters "L. S.," will be held to be a seal, 
if so intended, though not expressly stated 
in the instrument 867 

Contract for sale of undivided half of 
land, and to pay for same out of proceeds 
of sales in parcels, construed 5G3 

COPYHIGHT. 

A compilation of information respecting 
railroads, express, telegraph, and post of- 
fices, etc., such as "Bullinger's Guide," is 
a proper subject of a copyright 649 

The author cannot claim an exclusive 
right in a combination in his guidebook of 
old methods, previously separately pub- 
lished 649 

Bullinger's Guidebook held not infringed 
by Mackey's Guide 049 

The fact that the plan, arrangement, and 
combination of a copyrighted work origi- 
nated in the brain of its author may be 
proved by some other person than such au- 
thor 649 

CORPORATIONS. 

Power to borrow is implied in the cre- 
ation of all business corporations 12 

Subscriptions to stock pledged upon a cir- 
culated paper, conditional upon a specified 
amount being pledged, are binding con- 
tracts so soon as the condition is performed 79 

"The nonperformance of a condition upon 
which a subscription was to be binding is 
no defense, where the withdrawal of the 
subscx-iption prevented such performance. . 79 

A withdrawal of subscriptions to enable 
the subscribers to establish a rival company 
will not relieve them from liability 79 

The deLvery of stock to an ofiicer of the 
company, with a request to transfer it, is 
not sufficient to pass the legal title, where 
by its terms it is transferable only on the 
company's books 350 

An election of officers by minority stock- 
holders, effected by the exclusion of other 
shareholders by a court having jurisdic- 
tion, is legal 420 

An irrevocable power of attorney or 
proxy to vote upon stock held not contrary 
to public policy 420 

A court of law cannot inquire into the 
right of a stockholder to a distributive 
share in the assets remaining after adjust- 
ment of the corporate affairs 350 

A cashier, holding the proceeds of cor- 
porate property sold by him, is deemed the 
agent of the managing board, and not of 
the stockholders 350 

One becoming a stockholder after bill 
filed by him against the corporation cannot 
claim relief as a stockholder 1089 

COSTS. 

Costs in equity are in the sound discre- 
tion of the court; but in the ordinary 
course of practice, when a bill is dismissed, 
they are not awarded to plaintiff 271 

A libel joined a claim of $6.75 for wages j- 
with one of $75 for salvage service. The ' 
salvage claim was disallowed, and a decree 
entered for wages due, "with costs." Ecld, 
that plenary costs were taxable 1028 

Costs were refused a seaman who sued to 
recover wages, where the difference be- 
tween the tender and claim was only $2, al- 
though the money was not paid into court 
under Rule 17 318 
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No costs are allowed in tie circuit court 
where a case is dismissed on account of 
want of jurisdiction over the person, in the 
absence of a statute allowing costs in all 
cases to the prevailing party 775 

Plaintiffs in a cause removed to the fed- 
eral court Md not entitled to costs, where 
the recovery was less than $500, hut should 
not pay costs. Act March 3, 1875, § 6; 
Hev. St. § 968 29S 

Defendant is not entitled to costs where 
a bill is dismissed upon the merits because 
plaintiff failed to show suflBcient title, 
where a demurrer might have been put in 271 

Money paid by the marshal for insurance 
of arrested vessel cannot be taxed as costs. 745 

A party can tax for attendance of only 
three witnesses to one fact. Exceptions. . 885 

The discretionary power of the court over 
the award of costs cannot be exercised on 
an appeal from taxation 1028 

The payment of costs, given on leave to 
amend, is not a condition precedent 929 

A rule security for fees is not of itself 
a sufficient ground for a rule security for 
costs 204 

A bond as security for costs is good with- 
out naming the obligee 562 

comsrTERPEiTrKrG. 

A law of the United States, prohibiting 
the circulation of counterfeit coin, is consti- 
tutional 1201 

An indictment for circulating counterfeit 
coin need not charge the offense to have 
been committed in territory within the ju- 
risdiction of the United States 3201 

COUSTS. 

Comparative authority of federal and 

state eonrts: Process. 

The court first acquiring possession of 
the subject of action or jurisdiction over 
the matter by process against the i)erson 
has exclusive jurisdiction 858 

Jurisdiction having vested in the circuit 
court, it cannot be divested, by any subse- 
quent proceeding, in a state court. 1162 

Comparative jurisdictions of state and 
federal courts of suit to foreclose railroad 
mortgage bonds 308 

The circuit court cannot discharge from 
criminal process, issued under authority of 
the state, an attache of a foreign legation, 
■though privileged from civil and Criminal 
process, nor can it quash the proceedings 964 

A district court has not power to enjoin 
the prosecution of an action in a state 
court, even in aid of proceedings in bank- 
ruptcy 786, 1153 

A federal court in equity may enjoin, at 
the suit of a nonresident, the levy upon his 
land of a state court execution against an- 
other 50 

A summary application by motion is the 
proper proceeding, where a state court 
seeks to control the execution of process 
out of a federal court 284 

A state court judgment cannot be assailed 
in the bankrupt court, but the assignee and 
creditors must resort to the state court. . 786 

Federal courts — Jurisdiction in general. 

The jurisdiction of the courts of the Unit- 
ed States, is limited; and, the inferior 
courts can exercise it, only in cases in 
which it is conferred by an act of congress 964 

The court has jurisdiction of all proceed- 
ings consequent upon the judgment to ob- 
tain satisfaction, for the suit is not ter- 
minated until satisfaction 1163 

The federal court has jurisdiction of all 
questions arising in the course of the levy 
4FED.OAS. — 77 
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and collection of a tax directed by it to be 
made by a municipality to enforce its judg- 
ment 284 

Grounds of jurisdiction. 

Petition to confirm a grant lying mostly 
in another state dismissed, for want of ju- 
risdiction 1074 

The titie of one owning shares in a body 
of land, the legal titie to which, originally 
in three trustees, was conveyed to him, un- 
der a six years' Jease, with covenant to sue 
to recover the same, is sufiicient to give the 
circuit court jurisdiction 440 

In a case of asserted fraud or construct- 
ive trusts created by operation of law, ju- 
risdiction does not depend upon the location 
of lands affected by the decree 316 

A federal court may by injunction pro- 
tect the right of the patentee or his assignee 
from infringement, irrespective of the citi- 
zenship of the parties 302 

The fact that the subject-matter of a 
contract is a patent right does not give the 
federal courts jurisdiction of a bill for spe- 
cific performance 302, 813 

A receiver appointed by a federal court 
cannot maintain a suit in a federal court of 
a state other than that of his appointment 124 

In respect to jurisdiction of the federal 
courts, a person can be a citizen of but one 
state, and that is determined by his domi- 
cile 902 

The motive of the act of moving from 
one state to another in order .to prosecute 
suits in the federal court, if the removal 
be real, cannot be inquiced into 117 

A judgment entered on a bond with war- 
rant of attorney was set aside, both parties 
being citizens of the state 954 

Where a necessary party defendant, not 
brought in, is a citizen of the same state 
With plaintiff, the court cannot take juris- 
diction on the ground of diversity of citizen- 
ship 124 

The. equitable jurisdiction of the federal 
court, in suit between citizens of different 
states, is not affected by the fact that a 
state law gives relief at law 50 

A federal court has jurisdiction where 
the declaration for money had and received 
describes the parties as citizens of different 
states, and plaintiff proves his case by a 
note to a third person, who is a citizen of 
the state with him 414 

A tenant in common of land, who is a 
citizen of another state, may sue in the cir- 
cuit court for his portion, irrespective of the 
citizenship of his cotenants. . . , 440 

A deed which is not intended to give, and 
which does not give, jurisdiction to the 
court, cannot be said to be given in fraud of 
the law, merely because it changes the 
nature of the suit 353 

The holder of a note, payable to a certain 
person "or bearei*," may sue tiereon in the 
federal court, if a citizen of another state, 
regardless of the citizenship of the payee 
named 624 

The indorsement of a writing obligatory 
is regarded as a new contract, and the in- 
dorsee, being a citizen of another state, 
may sue his immediate indorser in the fed- 
eral court irrespective of the citizenship of 
the maker II73 

But as against remote indorsers, except in 
the case of a foreign bill of exchange, plain- 
tiff must show that the intermediate indors- 
ers could have sustained an action in the 
federal court. 1173 

The provision in relation to suits by as- 
signees (Act 1789, § 11) is inapplicable to a 
conveyance of land between citizens of dif- 
ferent states 117 

The citizenship of plaintiff and his as- 
signor must be stated as of the date of 
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commencement of the suit, not at tlie time 
of the assignment 7 

See, also, "Domicile." 

Federal courts — Circuit courts. 

The circuit comrt has jurisdiction of an 
action by an assignee in bankruptcy to re- 
cover property, or the value thereof, trans- 
ferred contrary to section 35 of the bank- 
rupt act of 1S67 (§2) 228 

A bill filed in one state by a complainant 
residing in another will be dismissed, where 
respondent shows that he has his domicile in 
still another state 773 

District courts. 

The district court has no jurisdiction in 
rem for seamen's wages for services exclu- 
sively within the state 297 

Division of Spanish claim not allowed in 
the district court • - - . 654 

District court in admiralty is not in all 
cases bound by the city ordinances regulat- 
ing navigation 524 

Administration of state laws and 

decisions. 

State laws as to rights furnish rules of 
decision for the federal courts; otherwise 
as to remedies 1161 

A construction by the legislative and ex- 
ecutive departments of a state of its consti- 
tutional provisions in respect to taxation 
will be followed by the federal courts, un- 
less manifestly erroneous 284 

"Where objections have not previously 
been raised as to the legality of a tax, the 
federal court will not delay judgment to 
await a decision by the state court 284 

A state statute prohibiting the sale on ex- 
ecution of an equity of redemption does not 
become a rule of practice of the federal 
court until adopted 1175 

State laws do not constitute a rule of de- 
cision to United States courts sitting as 
courts of equity 858 

Circuit court has jurisdiction to declare 
void a fraudulent assignment, notwith- 
standing special provisions of state statute 
directing procedure in such cases 858 

Proceedings supplementary to execution, 
substituted by state law for proceedings by 
creditor's bill, cannot be resorted to in a 
federal court 941 

State court decisions on questions of gen- 
eral jurisprudence are not binding upon the 
federal court 15 

State court decisions are not controlling 
on a question as to the general power of 
brokers in dealing with their principal's 

property 4 

Procedure. 

Common-law practice of state court not 
followed in federal court, except as it exist- 
ed at the passage of the act of 1789, and as 
adopted by rule since 82 

"Practice" defined, and the practice act 
construed 916 

CREDITORS' BILL. 

The vigilant creditor acquires, by pursu- 
ing his claim, a preferable equity, which at- 
taches and becomes a specific lien by the fil- 
ing of his bill 858 

C3RIMrRrAL LAW. 

The author and publisher of a libel in 
the District of Columbia may be there in- 
dicted and punished for an offense against 
the United States 587 

A district judge will not issue a warrant 
for the removal of an offender indicted in 
another district, where the indictment is 
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fatally defective in averments essential to 
constitute an offense in such district 587 

CUSTOM ANTt USAGE. 

Proof of usage is inadmissible where the 
law is settled to the contrary 402 

CUSTOMS DUTIES. 

Customs laws. 

The repeal of a paragraph in a revising 
act held not to revive or leave in operation 
a similar paragraph of the original act. . . • 910 

Bates of duty. 

Calcutta, in the British Bast Indies, is to 
be regarded as a country beyond the Cape 
of Good Hope. Act July 14, 1862, § 14. . .1157 

"Calf-hair goods," manufactured of cot- 
ton and hair, the warp being cotton, and the 
woof being cattle hair, is not dutiable as a 
manufacture of hair, but as a manufacture 
of cotton. Rev. St §§ 2499, 2504 921 

"Terne tin" in strips formed of short 
plates locked together, and coated, held duti- 
able as "terne tin," and not as articles or 
manufactures of tin. Act July 14, 1862. . . 468 

Invoice: Appraisal. 

The actual amount arriving, and not the 
amount shipped, is liable for duty, in the 
absence of proof that the loss in transit im- 
proved the quality of the goods. Acts 1846, 
§8; 1842, §16 475 

The dutiable value in case of loss by leak- 
age is ascertained by deducting from the du- 
tiable value of the invoice amount the 
amount of deficiency shown by the returns 
of the official weigher and ganger 475 

A pro rata abatement is also made upon 
the amount of incidental charges at port of 
shipment, and upon the value of the hogs- 
heads, etc 475 

The appraisement is void, where the ap- 
praisers do not, in substance and effect, 
open and examine at least one package in 
every ten 726 

A failure in such respect is available un- 
der a protest that "the goods were not fair- 
ly and faithfully examined" 726 

Defects in the collector's proceedings in 
the assessment are not available to plaintiff 
unless he has relied on them in his protest. . 726 

Defects in the proceedings of govern- 
ment appraisers are immaterial, where the 
importer claims an appeal to merchant ap- 
praisers 726 

Payment: Protest: Appeal. 

Protest is not required to be made before 
the payment of the estimated duties 475 

The protest is legally made when the du- 
ties are finally determined and the amount 
assessed by the collector 475 

A protest is not required to be made with 
technical precision 726 

A protest to "extend to all our importa- 
tions of * * * since the operation of the 
present tariff" held to apply to all subse- 
quent importations of like character, but 
not to duties previously paid 475 

Violation of law : Forfeiture. 

Where goods were not entered on mani- 
fest, and master failed to produce evidence 
of his purchases, held cause for condemna- 
tion. 1 Stat. 665 888 

Collection oflacers. 

Officer wrongfully seizing goods, if with- 
out probable cause, is liable for all losses 
and injuries; but if -with probable cause, 
only for those caused by ordinary neglect.. 746 

The collector is not liable for goods lost 
while on deposit in a customhouse ware- 
house, in the absence of personal negli- 
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sence. Negligence cannot be inferred from 
the mere loss 153 

The collector is not personally responsible 
for the negligence of his subordinates 153 

Daily intoxication of the bookkeeper is 
not sufficient to charge the collector with 
a loss not shown to have been caused 
thereby. 153 

DEBT, ACTIOnsr OF. 

Debt lies in all cases, where a sum cer- 
tain is due to the party, altiiough. it arise 
from a collateral undertaking 624 

Debt will lie against a stocldiolder to 
recover the amount of a dishonored bank 
aiote, where the charter makes the stock- 
holders personally liable in such case 624 

DEED. 

A conveyance of lands, of which the 
grantor is out of possession at the time of 
the execution of the deed, may be valid 
in Pennsylvania 440 

The delivery of a deed by the grantor to 
the recorder is not conclusive as a delivery. 614 

The delivery to a third person, in order 
to keep it secret, of a deed made to the 
grantor's son for services and affection, a 
lease for life being taken back from him, 
lield good, and not invalidated by the gran- 
tor's subsequently taking back the deed for 
safe-keeping 356 

The fact that no possession was had un- 
der a deed for half a century, and no claim 
made or taxes paid, will rebut presump- 
tion of delivery, as against bona fide pur- 
chaser in possession 568 

A deed of trust in the nature of a mort- 
gage is technically a deed for the pur- 
poses of execution, acknowledgment, and 
recording 12 

The word "heirs," as used in a granting 
-clause, construed 428 

Under the territorial government, the 
■copy of a deed recorded is prima facie evi- 
■denee of its execution 568 

DEPOSITION*. 

Depositions may be taken under the act 
of congress after the expiration of a rule 
to take them..... 562 

Defendant is not guilty of laches in not 
procuring commission until 10 months aft- 
er plea, where it was procured immediate- 
ly after replication filed 53s 

Defendants not served with process 
should be notified of the taking of deposi- 
tions, if they lived within 100 miles of 
the place of caption 425 

Form of notice of taking deposition 885 

Witness, when reducing his testimony to 
writing, need not be in presence of mag- 
istrate 885 

All formal objections to taking deposi- 
tions must be indorsed on them before the 
trial 27^ 

It IS no objection to a deposition that 
the magistrate omitted to certify that he 
cautioned the witness 420 

Accidental omission of word from cap- 
tion, or incorrect caption, is not necessarily 
fatal. ......,....;.... 562,885 

ine deposition of a witness, who resides 
300 miles away, taken de bene esse, can- 
not be read, unless the witness was served 
with a subpoena, and it appears that, from 
■some sufficient reason, ne cannot attend. . 373 

Practice of law court, on trial of feigned 
issue out of equity, as to depositions previ- 
ously taken on the equity side 1011 

Depositions taken de bene esse, and witi- 
■out notice to the opposite party, in suits at 
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common law, are not admissible in the trial 

of feigned issues out of equity 1011 

DESCENT AND DISTRIBXTTION. 

The heirs of a deceased beneficiary whose 
estate has been fully settled, and debts sat- 
isfied, may maintain suit in respect to a 
trust in real estate, notwithstanding it has 
in equity been converted into personalty. . 667 

Real estate of the creditor, in the hands 
of his devisee or heir, will not be subjected 
to satisfy the representatives of the per- 
sonal estate of the same creditor. ........ 516 

DOMICILE. 

See, also, "Courts." 

A person cannot be a resident of two 
states at the same time 60 

A person having two places of residence 
may elect which shall be his domicile 773 

The residence of the wife is in subordi- 
nation to that of the husband 773 

A former domicile is presumed to con- 
tinue until a new one is clearly shown 773 

A person may be regarded as having his 
domicile in a state in which he owns and 
cultivates land on which he resides with 
part of his family, with the intention of 
moving the rest of his family, though he 
has not acquired the right to vote there, . 773 

Removal into another state, with inten- 
tion of making it a place of permanent res- 
idence, will effect a change of domicile, 
notwithstanding the person continues his 
estates in the state from which he re- 
moved, and is elected a member of the leg- 
islature thereof , 904 

Mere residence is evidence of domicile, 
but may be shown to be for temporary 
purposes. The intention is to be collected 
from the acts, and not the declarations, of 
the person 992 

The declarations of a party as to his in- 
tentions in changing his residence are com- 
petent evidence for him in connection with 
his acts , 773 

DITRESS. 

A note given under the threat of inter- 
ference to defeat a proposed compromise is 
void in the hands of the payee 646 

EASEMENTS. 

A covenant to keep open and free of in- 
cumbrances a right of way limited to par- 
ticular purposes will prevent any kind of 
obstruction 449 

EJECTMENTi 
See, also, "Real Property." 

Where a rule on the tenant in possession 
can be taken, and the effect of a judgment 
under such a rule 1167 

An equitable defense is inadmissible in 
the United States circuit court 916 

The purchase of a disputed title to real 
estate (in Maine) affords no defense to the 
tenant in an action to eject him because 
of maintenance or champerty 770 

It is not necessary to produce a convey- 
ance from the warrantee of lands in the 
Pennsylvania new purchase. The produc- 
tion of the patent is sufficient 373 

When plaintiff's term expires before the 
trial, he may proceed for damages, for the 
trespass, and for mesne profits 373 

In an action for mesne profits, the confes- 
sion of entry by defendant in ejectment 
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is sufficient to enable plaintiff to recover 
aliter, when the judgment was by default. . 616 

Bona fide holder under invalid title, but 
with belief of good title (in Texas), is en- 
titled to be paid for permanent and val- 
uable improvements lloo 

But one acquiring title pending suit to 
recover the proper^ cannot recover for 
improvements made after the commence- 
ment of the suit 1158 

Act Me. June 27, 1820, relating to com- 
pensation for improvements, construed. . . 127 

PlaintifE need not commence suit within 
the year, after judgment against him, 
where defendant commences a suit for the 
same property within the year against 
plaintifE's grantees 460 

A plea in such action in the nature of a 
reconvention, claiming title to the prop- 
erty in dispute, and demanding damages 
for trespass is equivalent to a new action. . 460 

ELECTIOJSr OF RSMSDIES. 

The right to proceed in rem does not ex- 
clude the remedy in personam •• . 71 

EMIlSrBNT DOMAIN". 

The title of owners of land in the state 
of Tamaulipas could be divested by a de- 
cree of its congress without compensation. 460 

When the public purpose for which ex- 
propriation is exercised is accomplished, or 
has ceased to exist, the residue of the 
property belongs to the original owner 460 

But this reverter must be subject to any 
bona fide rights that may have lawfully 
accrued in ttie meantime 460 

EaUITT. 

Neither congress nor the courts can do 
away with the distinction between law and 
equity, nor the forms used, nor the causes 
and reasons which distinguish one from the 
other 916 

Courts of equity possess a general con- 
current jurisdiction with courts of law in 
cases of fraud cognizable in the latter. . . . 990 

Equity has jurisdiction to relieve against 
a meditated fraud, which throws a cloud 
over the title of a party 116 

Equity will direct the cancellation of a 
contract for fraud or mistake, but it can- 
not alter the contract. 302 

Equity may enforce the contract after 
it has been reformed, or grant the relief to 
which complainant shows himself entitled 472 

Equity cannot afford relief against the 
defective execution of a power created by 
law 127 

Belief will not be granted where it re- 
quires an adjudication of the rights of a 
state, which cannot be made a party 15 

To deprive equity of jurisdiction on the 
ground of remedy at law, the latter must 
be as efficient to the ends of justice, and 
its complete and prompt administration, as 
the remedy in equity. 420 

Equity has jurisdiction in a case of ir- 
reparable injury to plaintiff, where no such 
injury can be produced to defendants 420 

A suit will lie by the legal owner, out of 
possession, to annul a deed to which his 
name is forged . — 660 

Neither the trustee of an express trust, 
guiltv of malversion, nor a confederate pro- 
curing the property of the beneficiaries by 
fraud, can claim a bar by lapse of time. . 667 

ESTOPPEL. 

The recitals in a deed estop only parties 
or privies claiming under or against it, and 
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in a controversy founded upon its cove- 
nants 806 

The purchase of a license to use a pat- 
ented machine does not estop the licensee, 
in an action for infringement, from show- 
ing any defense available to a stranger 806 

Defendant held estopped from contesting 
the validity of complainant's patent by an 
agreement to discontinue manufacture, 
made after default in a prior suit 292 

EVTDENOE. 

Judicial notice. 

Taken of laws of state whose territory 
once included the lands in controversy 460 

The federal courts are bound to take no- 
tice of the officers of the respective courts 
of the United States 608 

Best and secondary. 

Diligent search to find a subscribing wit- 
ness is not sufficient to dispense with his 
testimony, if it appears that he was in the 

country 196 

Documentary. 

A consul's certificate is not evidence of 
acts not official, or within his personal 
knowledge 399 

Such certificate is evidence to remit a 
penalty due to the United States 399 

An execution lield not admisible in. evi- 
dence without the judgment on which it 
was issued 1184 

Books of the parties to a transaction held 
not evidence for either of them, unless sup- 
ported by other evidence .1086 

A letter from plaintiff's assignor, intro- 
duced in evidence by defendant, is evidence 
for plaintiff on those points which are in 

his favor 116S 

Parol, etc., aflfecting writings. 

Parol evidence held admissible to explain 
receipt for freight of property lost in tran- 
sit 897 

Parol evidence is not admissible to prove 
the licensing of a pilot, where the statute 
requires a record to be made by the secre- 
tary of the board of pilot commissioners. .1055 

One guarantying the purchase price of 
the sale of -timber lands cannot show a pa- 
rol warranty as a consideration, where such 
consideration is expressed to be a permit 
to enter and cut the timber 541 

Parol evidence is admissible to show that 
subscriptions to corporate stock pledged on 
a circulated paper were conditional upon a 
certain amount being pledged 79" 

Declarations : Admissions. 

Declarations of defendant, put in evi- 
dence, by complainant, may be used by 
either party 356 

The admission of one defendant does not 

go to charge his codefendant 562 

At former trial and in anotlier suit. 

Testimony of a witness taken in a former 
suit, for the same cause of action between 
the same parties, discontinued, hdd not ad- 
missible '^^ 

Competency; Relevancy: Materiality. 

Bank checks drawn by plaintiff payable 
to defendant or bearer, and paid by the 
bank, are not, of themselves, evidence of 
money paid to defendant 691 

Instruments executed at same time with 
power of attorney to sell, relating to the 
same subject-matter, held admissible to 
elucidate meaning of latter 692 

Comparison of handwriting is evidence to 
prove the publication of a libel 231 

Official certificate as to the custom of the 
office as to the time of affixing a seal held 
not evidence to show such time 373 
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The certificate of a public officer, of acts 
done in the execution of his duty, will not 
be impeached by the evidence of a single 
witness S73 

EXECUTIOK'. 

A motion for new trial, or in arrest of 
judgment, is a waiver of a stay agreed 
upon by the parties - • 63 

A levy on personal property, shown by 
the return to be sufficient to pay the debt, 
discharges defendant 1177 

Property levied upon is at the risk of -the 
officer if he fails to take a delivery^ bond, 
and he is responsible for its forthcoming. . 1x77 

In an action against the officer for loss 
of goods levied upon, their value may be 
shown by parol, where the return is silent 
on that subject • 1177 

Redemption is complete on acceptance by 
sheriff of draft for amount, though it is 
not collected until after espiration of time 607 

Against the person. 

Construction of Massachusetts and fed- 
eral statutes relating to imprisonment for 
debt : 1163 

Selection of justice of peace by officer, 
at request of debtor, must be considered 
the act of the debtor • . 569 

"Where the justices have jurisdiction, 
their certificate is conclusive as to regular- 
ity of preliminary proceedings 569 

After surrender to the custody of the jail- 
er, the debtor cannot complete the disclosure 
theretofore begun, and further proceedings 
by liie justices are without jurisdiction. . 766 

EXECUTORS ANT> ADIVETNIS- 
TEATORS. 

An administrator, having stated that he 
has property in his hands, may be called 
upon in equity to account for it to cred- 
itors anywhere 509 

A sale by an administrator, without giv- 
ing tie proper bond, is void 127 

Administrator's sale of realty cannot be 
avoided for irregularity by a stranger to 
decedenl^s title 770 

An administrator de bonis non cannot 
support an action in his own name for 
goods of his intestate sold by the previous 
administrator 1084 

A federal court in one state cannot re- 
gard letters testamentary or of administra- 
tion granted in another state, and such let- 
ters give no authority to sue ^9 

No action can be maintained against an 
executor or administrator, on a debt due 
from the estate, unless he has been duly 
qualified by a probate tribunal in the state 
or county where the suit is brought . . . .1036 

Administrators are bound to plead before 
the expiration of a year from the date of 
the letters of administration 565 

Plea to sci. fa. against an administrator, 
suggesting waste, that defendant had fully 
administered the personalty, and had ten- 
dered lands more than sufficient to satisfy 
the execution, held demurrable 32 

A decree against an executor for legacies 
is no bar to an action on the executor's 
bond 506 

EXTRABITION. 

"Crime," in Const. TJ. S. art. 4, § 2, re- 
lating to extradition, means any offense in- 
dictable by the laws of the state demand- 
ing the surrender, and is not confined to 
common-law crimes 732 

Statements by the arresting officer, con- 
veying the impression that the criminal 
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proceedings could be averted by settling 
the prisoner's indebtedness, held not suffi- 
cient to show intent to abuse process. .. . 732 

The courts of a state through which a 
prisoner is being carried to the place of the 
crime, after regular extradition proceed- 
ings in another state, have no power to re- 
lease him on habeas corpus 732 

Regularity of procedure on extradition for 
statutory crime 732 

FAOTOBS ANJy BROKERS. 

Property intrusted to a broker for sale, 
and pledged by him to secure a personal 
loan, may be recovered by the owner from 
the lender. 4 

Advances by a factor are considered as 
made on the joint credit of the fund de- 
posited with him and the principal. T32 

A factor authorized generally to sell on 
credit is liable for the loss on a sale to one 
who is insolvent or doubtful, if, by reason- 
able diligence, he might have known such 
fact 832 

FALSE IMPRISONMENT. 

A person, to sustain an action against 
an officer for an arrest for violation of a 
by-law of a municipal corporation, must 
show his exemption from the provisions 
thereof 426 

FRAUDS, STATUTE OF. 

A sold note signed in duplicate by the 
brokers only hdd not sufficient as a memo- 
randum in writing to charge the purchasers 914 

FRAUDULENT CONVEY- 
ANCES. 

A conveyance, which pxurports to be bona 
fide, and for a valuable consideration, will 
be taken to be so, until the contrary ia 
shown 117 

The transfer of property without consid- 
eration by a debtor on the eve of contract- 
ing nev debts, though without actual fraud, 
is void as to creditors. .1074 

Conveyance to a son-in-law by one who 
shortly afterwards took benefit of bankrupt 
act, and scheduled the property, no claim 
thereunder having been made for 50 years, 
held fraudulent ..." 614 

A mortgage given in part to defraud cred- 
itors is void altogether. '. 829, 840 

A creditor who first sues in the circuit 
court to set aside a fraudulent assignment 
has a prior equity to the pajTnent of his 
entire debt, notwithstanding provisions of 
state laws in such cases for equal distribu- 
tion 858 

Deed absolute executed the same day, 
with an agreement to hold the property in 
trust for the grantor, held void as to cred- 
itors and prior purchasers 688 

A conveyance made to enable a party to 
maintain suit in a federal court cannot be 
questioned by one not claiming under ei- 
tiier- party. 117 

GRANT. 

Sufficiency and validity of survey and set- 
tlement of lands in the Pennsylvania New 
Purchase 353 

The date of the warrant, and not that of 
the payment of the purchase money, is the 
period from which the two years, allowed 
for the settiement, are to run 373 

Everytiiing necessary to designate the 
land covered by the warrant, so as to prove 
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it to be withdrawn from the general mass 
of proper^, and appropriated to the use of 
an individual, must be proved 3o3 

Every line of a survey need not be run 
and marked on the land. It is sufficient if 
the lines are run and marked on the ground 
so far as to enable the surveyor to lay down 
each particular tract by protraction 353 

A patent for land, is presumptive evi- 
dence that the proper steps have been regu- 
larly pursued 373 

GTJAKANTY. 

The seller of goods cannot recover upon a 
letter of guaranty under a count for money 
had and received, though the defendant ob- 
tained by credit from the purchaser the 
value of the goods purchased thereunder. . . 787 

Plaintiff must show notice of acceptance 
of the letter of guaranty within a reason- 
able time, and of the value of the articles 
fiu-nished thereunder - - • 787 

A guarantor whose obligation has become 
absolute, and who pays the debt, cannot 
sue the original debtor in the name of the 
creditor, although he took an assignment 
from him; otherwise, where the debt is as- 
signed in consideration of the payment. . . . 366 

aUAKDIAK" AlsTD WABB. 

A guardian appointed in one county (in 
Maryland) held competent to give a valid re- 
ceipt for the purchase money of land in an- 
other county 231 

HABEAS COEPXJS. 

A person surrendered by his bail, and 
prayed in custody, but not charged in execu- 
tion, may be discharged upon habeas corpus 724: 

The writ will not be granted after an un- 
conditional pardon to one not restrained of 
his liberty, although he refuse to accept the 
pardon .• • • • 1075 

The federal courts may issue the writ m 
behalf of anyone resti-ained of liberty in vio- 
lation of the constitution or treaties or laws 
of the United States ;•:•■•. ^^ 

A person imprisoned on conviction in the 
state court of an offense exclusively cog- 
nizable in the federal courts will be dis- 
charged on a writ issued from a federal 
court .' 9° 

The court, in such case, may recommit 
him to await the action of the federal 
grand jury • 98 

A person indicted in a state court for an 
act done in pursuance of and warranted 
by federal authority will be discharged on 
habeas corpus by a federal court or judge. . 619 

A circuit judge has no jurisdiction to re- 
view, on habeas corpus, the judgment of the 
circuit court, on a conviction under a re- 
pealed statute 1075 

HUSBAlsrD ANT> WIFE. 

To fully protect the wife's rights, the deed 
to her must indicate the intent to convey for 
her sole and separate use. Act HI. 1861. . . 21 

Property conveyed by the husband to the 
wife tiirough a third person is not acquired 
by her from a "person other than her hus- 
band" (Act 111. Feb. 21, 1861), and the 
rents and profits still belong to him 21 

An action cannot be maintained against 
the husband for the debt of the wife, after 
her death, upon an express promise made 
in her lifetime without consideration 1073 

INDEI031TY. 

The holder of collateral security is not 
liable for a loss occurring without his fault, 
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nor for neglecting to enforce the security 
when the debtor was, by the understanding 

of the parties, to do this. 384 

In stating an account between mortgagor 
and mortgagee, the latter should be char- 
ged w\th the full value of collateral security 
confiscated in his name as enemy property 384 

DSTPAJSrCY. 

Minor seamen over the age of 14 may sue 
in their own names for wages or salvage. . . 384 

A guardian ad litem in such a ease will 
not be admitted to sue in forma pauperis. . . 384 

The court may appoint a standing officer, 
and discharge him from all liability for 
costs, where the infant is unable to produce 
a responsible person as guardian ad litem . • 384 

INFORMERS. 

It is only the giving of information which 
led to the seizure which entitles a person to 
a part of the penalty as an informer 82 

IWJTJirCTION. 

Relief will be granted where a tenant, 
pending ejectment, has acquired a title para- 
mount, not available either as a defense, or 
after recovery, to sustain an action to re- 
gain possession 127 

A preliminary injunction will not be 
granted to restrain a railroad company from 
continuing, as ultra vires, a business com- 
peting with complainant 1089 

A preliminary injunction will not be 
granted on bill by stockholder against cor- 
poration, where there is no question of for- 
feiture of charter, but only erroneous ad- 
ministration of corporate faculties 1089 

The fact that some defendants had not 
been served will not prevent issuance of 
injunction against those served 420 

Notice to a corporation at its office of ap- 
plication for injunction is notice to the di- 
rectors, but not to stockholders who are not 
directors 420 

A defendant whose affidavit is used to op- 
pose the application is estopped from setting 
up want of sufficient notice 420 

An affidavit made by defendant to oppose 
a motion for an injunction, which denies a 
material allegation of the bill, must be con- 
strued as an admission of all other allega- 
tions not controverted 420 

The court, at an adjourned session, will 
not hear a mo Jon to dissolve an injunction 
upon notice given after the first session of 
the term 725 

IE the answer be filed in term time, the 
court will hear a motion to dissolve the in- 
junction at any time upon reasonable no- 
tice 1042 

The court will appoint a committee in the 
District of Columbia to take care of the 
property of a person found lunatic in Mary- 
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The mode of ascertaining the lunacy is by 
a writ in nature of a writ de lunatico inqui- 
rendo • 749 

INSOLVEKCY. 

A state court acquiring possession and 
control of the insolvent debtor's property 
has power to dispose of it, and give a good 
■title 858 

Upon proof of fraud, the court will re- 
fuse to permit the debtor to take the insol- 
vent oath under the law of Virginia 1128 
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Discharge under state insolvent law Jidd 
bar to debt of master of vessel for supplies 
sold on credit, there being no evidence of 
fraudulent design in omitting debt from 
schedule 977 

A discharge under the insolvent law of 
the District of Columbia does not operate 
against a nonresident creditor not appearing 225 

A nonresident creditor, brining a suit 
within the District, is still entitled to the 
benefit given nonresident creditors. Act 
May 6, 1822 225 

A debtor who is out on bail is not in 
"confinement" at the instance of the cred- 
itor, within the meaning of Act May 6, 1822 225 

A discharge under a state insolvent law is 
no bar to an action on a foreign con- 
tract 940, 1161 

Evidence that a discharge was fraudu- 
lently obtained cannot be admitted on a 
collateral motion 1161 

TNSTTRANCK. 

One in possession of the property of an- 
other, to whom he advanced a portion of 
the purchase money, and who holds a pow- 
er of attorney audiorizing him to sell, has 
an insurable interest 472 

The receipt of the premium by the duly- 
constituted agent on ddivery of the policy 
binds the company, though the policy is not 
countersigned by him. 1126 

An insurance broker, who has placed the 
risk, and to whom the company delivers 
the policy for delivery to the assiured, binds 
the company by accepting payment of the 
premium, though he never turns it over. .1001 

A mutual mistake in the policy will be 
corrected, even after loss, where it can be 
shown from the application or by oral tes- 
timony 472 

The mistakes of the local agent of the 
company in preparing the application are 
prima facie chargeable to the company. . 472 

The policy is binding where the property 
is properly represented, although the insurer 
is mistaken as to the estent of its liability 
to fire 1126 

The different kinds of warranties, af- 
firmative and promissory, express and im- 
plied, discussed 984 

Where answers are responsive to direct 
questions asked by the insurer, they are to 
be regarded as warranties; where not so 
responsive, but volunteered, they should be 
construed to be mere representations 590 

Untrue warranties avoid a policy, re- 
gardless of their materiality; otherwise as 
to mere representations 590 

Stipulations in a policy on a mill that the 
forcing pump should be kept in good work- 
ing order, and water-casks and buckets 
kept in each room, are not warranties, and 
a substantial compliance is sufficient..... 984 

The policy is void where the property in- 
sured represented as an oil warehouse is 
in fact an oil refinery, whose risk is essen- 
tially greater 1126 

The insurer, claiming a forfeiture of a 
policy, for noncompliance with certain con- 
ditions, is bound by the reasons assigned 
at the time 1001 

Notice of loss within a reasonable time, 
under all circumstances, is sufficient under 
a policy requiring it to be given "forth- 
with" 411 

The question of reasonable time is for 
the jury 411 

A trustee of one to whom a loss is pay- 
able by the policy may refer it to arbi- 
tration, where empowered by the cestui que 
trust to adjust and sue for the loss 379 

A trustee cannot recover upon a policy 
procured by him which, by its express 
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terms, makes the loss payable to his cestui 
que trust, unless he has an interest therein 379 

A mutual life insurance company held 
liable for the amount insured by endow- 
ment policy, without deduction for unpaid 
premium notes, given upon the representa- 
tion that they would be paid by dividends 298 

INTEREST. 

A receipt given for the principal is no bar 
to a recovery of interest, where the ques- 
tion of interest is expressly reserved at the 
time 801 

A judgment which ^ves a greater rate 
of interest than 6 per cent, after its rendi- 
tion is reversible, though such greater rate 
is stipulated in the con&act 948 

ESTTERNAL REVBISTTJE. 

A stamp is not necessary to an acknowl- 
edgment of having hired a house 435 

The taxpayer cannot be examined as to 
returns and payments made prior to the 
passage of Act June 30, 1864 330 

The assessment cannot be re-examined 
after the assessor has accepted the returns, 
assessed the tax, made a return, and the 
tax has been paid 330 

An acceleration of a succession by an am- 
icable agreement, by which the life tenant 
receives absolutely a certain proportion, 
and the remainder-men the balance, Jield 
within sections 27 and 35 of the act of 1867, 
and' the property liable for the tax 480 

Time from which reduction of producing 
capacity of distillery takes place 1042 

The repealing clause of Act Jan. 11, 
1868, did not operate to prevent conviction 
and punishment for an offense, under Act 
July 13, 1866, § 42 1075 

Both the collector who issues the permit 
and the one who removes spirits from a 
bonded warehouse, without payment of 
tax, in piirsuance of a conspiracy to de- 
fraud the government, are guilty of a mis- 
demeanor. Act March 2, 1867, § 30 1051 

JUDGMENT. 

Rendition and entry. 

The court will not allow parties to be in- 
jured or prejudiced by any misunderstand- 
ing between their counsel 1156 

Operation and effect. 

A judgment is not subject to collateral 
impeachment 1184 

A judgment will not bar a matter not 
actu^y litigated and decided, 781 

The force of former judgments between 
the same parties, whetier foreign or do- 
mestic, or in different states of the Union, 
and whether in personam, or in rem, con- 
sidered 781 

Belief against: Opening: Vacating. 

A judgment of a previous term cannot 
be set aside on motion 489 

Usury is no ground for relief in equity, 
if the question of usury was decided in the 
action, though a defect of evidence, suffi- 
cient to sustain a bill of discovery, is al- 
leged 47 

Of different jurisdictions. 

A judgment of a United States court is 
admissible, when authenticated, as provid- 
ed for judgments of state courts. 1 Stat, 
122 608 

A foreign judgment is conclusive as to 
the same subject-matter, save as it is sub- 
ject to impeachment for want of jurisdic- 
tion and notice to defendant 855 

Personal judgment on a money demand 
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against a nonresident not personally served 
with process will not affect property in an- 
other state 855 

A judgment rendered against one only of 
several defendants, jointly liable, who was 
personally served, if valid where rendered, 
is vnlid everywhere 855 

Where a foreign judgment is pleaded in 
bar to a suit on a note, plaintiff may show 
that the note was withdrawn, in the trial 
abroad, and not passed upon by the jury, 
where such evidence does not contradict 
the recitals of the record 781 

A record which does not contain a writ, 
or show a service, nor an appearance of the 
party, nor any issue nor any act done by 
attorney, is not admissible, although it 
states that "the parties appeared by their 

attorneys" 608 

Actions on judgments. 

A foreign judgment is not considered as 
a record, and a plea to such judgment of 
nul tiel record is bad, and may be treated 
as a nullity 778 

A judgment resued in a state court of 
another state is barred by a discharge in 
insolvency in the state where originally ob- 
tained 66 

A judgment at law will not be enforced 
in equi^' for a greater amount than is 
equitably due the creditor. 516 

JURY. 

A juror will not be allowed to make af- 
firmation in lieu of oath, on the ground that 
he is a Methodist, where it is not contrary 
to the principles of that religious society to 
take an oath 506 

JUSTICES OF THE PEACE. 

An authority which may be exercised by 
an individual magistrate may be exercised 
by many jointly 723 

A creditor cannot, without the consent of 
the debtor, relinquish part of his claim so 
as to bring it within the jurisdiction of a 
justice of the peace 879 

Where a justice renders no judgment, his 
proceedings are a nullity, and may be set 
aside on certiorari 1146 

IjAICDLORD ANn TEWATfT. 

A lease for 99 years, not acknowledged 
and recorded, is not good for 7 years, but 
is evidence of the rate of renting, in an ac- 
tion for use and occupation 204- 

A lease is canceled by the bankruptcy 
of the lessee, where, by its term, it cannot 
be assigned without the landlord's written 
consent • . 43 

The landlord is entitled to compensation 
for use and occupation after the adjudica- 
tion in bankruptcy. Where the rate named 
in the lease is reasonable, such rate will be 
allowed 43 

The landlord is entitled to reimburse- 
ment for injuries to his building, caused by 
the removal of the tenant's machinery, on 
cancellation of the lease 43 

Goods not upon the premises may be at- 
tached (in Virginia) to secure rent not due 200 

A landlord, by hiring out, in another 
state, property destrained for rent, does 
not lose his lien 1084 

The court will not interfere in a summary 
way for the restoration of the premises to 
the tenant after the landlord has been let 
into possession by a hab. fae. poss .1085 

LIBBIj AISTD SLATTDER. 

An innuendo is not necessary to connect 
words actionable per se with extrinsic facts 191 
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Special damage to one's business may be 
shown where the publication is libelous 
per se, though the words were not publish- 
ed concerning the business: and the names 
of customers lost need not be alleged. .. . 191 

A false publication concerning one that 
there are "suits pending against him to 
the effect that he has put himself in un- 
lawful relations with the wives of other 

men" is libelous ■per se 191 

An indictment alleging that defendant 
composed a libel in the District of Colum- 
bia, and published it in Michigan, and that 
it was afterwards published in the District 
of Columbia, is not sufficient to charge an 
offense there 587 

lilEHS. 

See "Maritime Liens." 

Consignees making advances on the 
goods have a paramount lien therefor, and 
the consignor has no right to divert them, 
or stop them in transitu 834 

The lien on the property of a prison con- 
tractor under the provisions of his contract 
required by law held valid, and enforceable 
in bankruptcy 853 

A laborer hired generally to work in 
building or repairins a vessel has no lien un- 
der Act Me. Feb. 19, 1834, c. 624 1067 

The rule of the maritime law giving a 
lien on the vessel for labor or material in 
building or repairing does not obtain at 
common law 1067 

LIMITATIOK' OF ACTIOTyTS. 

A state statute of limitations (New Hamp- 
shire), in effect a transcript of the English 
statute, does not apply to an action of debt 
against a stockholder to recover on a dis- 
honored bank note 624 

The state statute of limitations is inap- 
plicable to a suit in admiralty, as a rule of 
decision 404, 982 

Such statute may be adverted to in con- 
sidering the question of laches or the stale- 
ness of a claim 982 

A claim against a resident master for 
supplies to foreign vessel held not lost by 
seven years delay to enforce it, where his 
absence prevented service of process .... 982 

A suit on an executor's bond is not barred 
in six years from the date of a decree 
merely ascertaining the amount dae the 
legatee 506 

The statute does not begin to run against 
defendant legatees from the date of a final 
decree authorizing them to file petitions to 
propound their claims.. 506 

A statute of limitation of a state in rebel- 
lion does not run during the war, as against 
a debt due a citizen of another state in re- 
bellion 384 

The two-years limitation law (Act March 
3, 1863, § 7), relating to acts of omission 
or commission during the Civil War, under 
authority of the president or congress, is 
inapplicable to assumpsit 177 

The act of defendant in compelling the 
indorsement and payment of a captured 
draft, drawn upon a citizen of a state in 
rebellion, hdd a wrong done under color of 
authority as a military officer, and within 
the two-years limitation 182 

A sufiBlcient acknowledgment of or prom- 
ise to a third person to pay a claim will re- 
move the bar of the statute as effectually 
as if made to the creditor 982 

An admission by the master of a vessel 
that he purchased certain supplies is not 
sufficient to remove the bar of the statute 
where he denies his personal liability 982 

The statute of limitations is not available 
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to a respondent in admiralty unless it is 

pleaded .404 

Where an action is dismissed for want of 
jurisdiction, a new one may be brought 
within one year. Gten. St. Mass. c. 97, § 5.1036 

lilTEEAIfY PROPERTY. 

Defendants cannot claim hardship from 
an injunction after the book is printed, 
where they were given notice not to print 665 

MAUOIOtrS PEOSECTJTION. 

Both malice and want of probable cause 
must be shown to support the action. . .47, 761 

Want of probable cause is evidence of 
malice 761 

A party will not be held responsible for 
the conduct of his counsel in acting with- 
out probable cause, if not directed by him, 
nor for his counsel's malice, unless he at- 
temps unjustly to take advantage of his 
act : 761 

A ca. sa. upon a judgment is good cause 
of arrest, and a decJaration for a malicious 
arrest, snowing such cause, is bad on de- 
murrer 47 

MAItmE I]SrSimA]D3"CE. 

Provisions construed to make the owner 
a coinsurOT, and to limit liability on the 
policy to two-fifths of loss 48 

Seaworthiness is such a state as is com- 
petent to resist the ordinary action of 
winds and waves in the voyage for which 
the vessel is insured 643 

Heavy cross seas are not the ordinary ac- 
tion of the sea, within the meaning of this 
rule, however common they may be in the 
voyage insured 643 

The underwriters cannot object that a 
certain act was concealed, when it was 
done in the usual course of trade ,1030 

The rule requiring all matters material to 
the risk, known to the assured, to be dis- 
closed, does not apply where the conceal- 
ment is as to a matter covered by a war- 
ranty, express or implied 614 

OUierwise, however, as to misrepresenta- 
tions as to material facts, whether in an- " 
swer to questions, or voluntary 614 

A warranty of neutrality is broken by 
any act of commission or of omission which 
jeopardizes the claim to a neutral charac- 
ter, whether by the owner, or by his 
agents , 1030 

A sentence of a foreign court of admiral- 
ty is not conclusive in our courts to falsify 
a warranty of neutrality, but is admissible 
as evidence .1030 

Materiality of representations as to neu- 
trality, where premium is sufficient to cov- 
er belligerent risk 545 

If a vessd be so injured by a sea peril 
as not to be repairable, except at an ex- 
pense exceeding its value when repaired, 
no abandonment is necessary 643 

The loss in such case is actually total, 
and the value is fixed by the valuation in 
the policy 643 

The letter of abandonment must state 
the cause of the loss, and it must appear to 
have been a peril insured against 643 

A policy describing a voyage as from A. 
to B. "or" 0., and at and from thence to 
D., does not authorize touching at both 
B. and C 614 

A departure from the voyage named will 
not be a deviation, if shown to be a usage 
of the trade 614 

The burden is on the assured to prove 
that defects, found to exist in the hull of a 
vessel during tlie voyage," were produced 
by a peril of lie sea 643 
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An action in rem cannot be maintained 
against a vessel for the breach of a con- 
tract in refusing to accept materials or 
supplies to be furnished 960 

One who furnishes supplies, repairs, or 
advances to a vessel in a foreign port, 
may elect to hold the owner, master, or ves- 
sel ; 242 

Material-men have a lien on the vessel . 
for supplies furnished a foreign vessel, but 
not for supplies for a domestic vessel 1067 

For the purposes of a lien, every vessel 
is considered foreign, when in a port of a 
state to which she does not belong 1067 

The debt to create a lien under Laws N. 
Y. 1855, c. 10, must be created at the port 
where the vessel lies 353 

Such debt cannot be created by agree- 
ment or stipulation, but must be for serv- 
ices or supplies for the benefit of the vessel 353 

A maritime lien for seamen's wages, or 
repairs and supplies, adheres to the ship 
and all its parts, wherever found 468 

In disposing of the proceeds of the sale 
of the parts of a wrecked vessel saved by 
the owners, the court will order payment, 
First, to tlie seamen; and, second, to ma- 
terial-men 468 

As between persons having a lien upon a 
steamboat and persons having a lien for 
work in conv^ting her into a barge, the 
former will be required to resort first to 
those portions of the old vessel on which 
they alone have a lien 604 

A libel for supplies furnished to a foreign 
vessel must allege that the owner had no 
funds or credit with which to procure the 
supplies , 351 

MARSHALS. 

The marshal has no right, without con- 
sent of parties, to insure, at their expense, 
vessel in his custody, pending disposal of 
case in circuit court 745 

The marshal is entitled to separate fees 
for service of copies of petition and order 
to show cause, though made at same time 762 

Fees for summoning and impanelling cor- 
oner's inquest in Alexandria county. . 64 

"Two per cent, commissions for disburs- 
ing moneys (Rev. St. § 829) are not limited 
to expenses of court 762 

No allowance for the custody of property 
by way of commissions on its value — , 762 

MINISTERS. 

It is the duty of the state court to quash 
proceedings therein in violation of the priv- 
ilege of a foreign minister 964 

MORTGAGES. 

A mortgage lien after condition broken 
will cover timber removed from the prem- 
ises by the mortgagee, and the crops on 
entry by him 467 

Notice of foreclosure and certificate of 
publication must be recorded in the regis- 
try where the mortgage is recorded, though 
division of the county has placed the lands 
in another county 770 

The equity of redemption is not subject 
to sale on execution 1175 

Defendant will have the right to redeem 
from the foreclosure sale at any time with- 
in the statutory period, regardless of the 
provisions of the decree, and errors therein 
in such respect are merely matters of form 753 

MITNICIPAL CORPORATIONS. 

Mandamus will issue (in Missouri) to 
compel levy of special tax to pay a judg- 
ment obtained against municipality 189 
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A limitation in tlie charter upon the gen- 
eral power of taxation will not defeat the 
remedy by mandamus to enforce payment " 
of a judgment 189, 284 

It is the duty of a city, where mandamus 
has issued to compel the levy of a tax to 
pay a judgment, not only to make the levy, 
but to collect the tax, and pay it to the 
judgment creditor 412 

The city of Boston held not to have au- 
thority to contract to pay expenses of hav- 
ing previously enlisted men credited upon 
the city's quota 826 

The town of Southfield, Richmond coun- 
ty, N. Y., had no power to issue bonds un- 
der Act May 11. 1869, after passage of 
Act May 5, 1870 621 

NEUTEAIiITT LAWS. 

An augmentation of force in our ports is 
a breach of neutrality, and of the law of 
nations, and of the United States; and will 
occasion a restitution of the prize if brought 
Tsithin our jurisdiction 171 

3!TEW TRIAL. 

The court in its discretion will grant a 
new trial because of the omission to charge 
on important questions of law 1029 

A new trial will be ordered where the 
verdict is clearly against the evidence 988 

Newly-diseovered evidence to discredit a 
a witness, where others testified to the same 
point, is no ground for a new trial 231 

The proof must clearly show sufficiency 
of newly-discovered evidence to lead to 
different result 596 

The court will not give an extended ar- 
gument in disposing of a motion for a new 
trial, where the evidence is conflicting, and 
the verdict satisfactory 38 

Bill of exceptions received as a substi- 
tute for a case on a motion for a new trial. 82 

OATH. 

Notaries public have no power under the 
Revised Statutes to administer oaths in the 
United States circuit courts 596 

PARDOM". 

Property seized in confiscation proceed- 
ings, or its proceeds before order of distri- 
bution made, will be restored to the owner, 
upon petition setting out a pardon for the 
offenses charged 435 

PARTIES. 

All persons who have an interest in the 
object to be attained by a suit in equity 
must be joined. Only those whose inter- 
ests are in harmony should be joined as 
plaintiffs 660 

A corporation held a necessary party to a 
suit by its receiver to compel satisfaction 
of a decree against persons holding posses- 
sion of its property as security 124 

A person may be enjoined from doing an 
act as proxy for a shareholder, although his 
principal is not joined as a party 420 

A person applying to be made a party 
plaintiff will be made a party defendant, 
if he can equally have the benefit of the 
suit, where making him a party plaintiff 
would oust the jurisdiction of the court. 
Equity rules 47, 48, applied 420 

The rights of different parties in trust 
property may be enforced in one suit, when 
they claim under a common source of title, 
and assert a joint wrong, involving the 
trust property 667 
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Persons not parties to the original bill 
shown to be necessary on the cross bill 
brought for relief as well as defense are 
properly made parties 19 

A misjoinder, apparent on the face of a 
bill, should be taken advantage of by de- 
murrer or answer, or it will be deemed 
waived 660 

The objections of multifariousness and 
misjoinder of parties come too late when 
raised by answer instead of demurrer, and 
not called to the court's attention until the 
hearing.^ 667 

Nonjoinder or misjoinder is not ground of 
dismissal in equity, where tie difficulty can 
be remedied, or where the relief sought 
can be given without impairing or jeop- 
ardizing the interest of any one 660 

In a case where railroad bondholders are 
numerous, a suit brought by or against 
some in behalf of all will be binding on all. 
The parties who axe not named may in- 
tervene 1178 

Complainants allowed to dispense with 
parties on account of their numerousness 
cannot take advantage of the neglect of 
defendants, to the prejudice of those not 
named 1178 

PARTITIOlJr. 

A partition between a tenant in tail of 
an undivided half of land, and a tenant in 
fee of the other half, is binding only dur- 
ing the life of the former 930 

PARTNERSHIP. 

One representing himself as a partner, or 
permitting others to do so, is responsible 
as such, although he may have no interest 
in the firm 561, 562 

The intended misapplication of the pro- 
ceeds of a note drawn by a partner in the 
firm name, apparently in the course of the 
partnership business, will not affect the 
rights of a bona fide holder 882 

A bona fide transfer of partnership ef- 
fects by one member of the partnership to 
another vests the title in the transferee 
as his separate estate 951 

A partnership settlement will not be dis- 
turbed at the suit of an executor of a part- 
ner, in the absence of error clearly shown, 
or fraud , 521 

PATENTS. 

Patentability. 

See, also, infra, subtitle "Infringement— What 
Constitutes." 

A patent is not anticipated by prior pat- 
ents, whose specifications contain nothing 
to aid a mechanic to construct the patent- 
ed article 1005 

To establish a diversity between a pat- 
ented device and another, long known to 
the trade, it is not sufficient to rely upon 
a description of the result obtained 826 

The result produced is not patentable. . 801 

To defeat a patent, the construction by 
another must have preceded the actual in- 
vention of the patentee; not merely the is- 
suance of the patent 202 

New contrivances applied to old purposes 
are patentable, but not old contrivances ap- 
plied to new uses, unless there is a change, 
consisting of a new and useful combina- 
tion, a material alteration or modification, 
or an addition of a new device, in which 
case the new device must be distinguished 
in the claim 38, 377 

The new combination may be of old ele- 
ments 550 
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A new combination, to be valid, must be 
different from the old one. not only in its 
mechanical contrivance and construction, 
but in its practical operation and effect in 
producing the useful result ; • 550 

A prior machine for discharging seed in 
horizontal planes will not anticipate a ma- 
chine for sowing seed in vei'tical planes, 
if it required invention to make modifica- 
tions in the former to adapt it to the let- 
ter form *• .1011 

Difference in size and proportion of de- 
vices or machines, so long as the construc- 
tion, principles, and mode of operation are 
the same, is entirely immaterial 1011 

Machine for rolling puddler's balls Mid 
not anticipated by machine for making bul- 
lets and milling buttons and coins 711 

A combination of a sheath with a fised 
knife in the same cylinder, and one of a 
springing knife with a sheath in the same 
or opposite cylinder, lield not equivalents. . 659 

Cam movements, producing simultaneous 
operations in long use, cover the principle 
of raising an oven shelf by means of clos- 
ing the oven door 94 

Wlio may obtain patent. 

Models made and used for experimental 
purposes, and not available otherwise, will 
not affect the right of a subsequent in- 
ventor. 1011 

Machines previously constructed, but nev- 
er made public, and used only as private 
experiments, and then broken up, will not 
affect the right of a subsequent inventor, 
who had no knowledge thereof. 1011 

As between an inventor, unsuccessfully 
experimenting with the invention, and one 
who, with knowledge thereof, perfects the 
process and operation, the former is the 
prior inventor 846 

Prior invention defeats the application 
for a patent, and may be shown on inter- 
ference, tiiough the prior inventor failed 
to avail himself of his invention in a pat- 
ent subsequentiy procured by him 751 

Prior description or foreign invention. 

Prior construction or a description in a 
public work will invalidate a patent 275 

The invention in a foreign country, or 
description in a public work, to defeat a 
patent, must be in principle the same 247 

The words "patented abroad" (Act 1836, 
§§ 7, 15) do not apply to the French private 
patents 294 

An English patent does not exist (Kev. 
St. §§ 4886, 4920, 4923) until the enroll- 
ment or sealing of the complete specifica- 
tion 294 

Prior public use or sale. 

The presumption is in favor of the pat- 
en'^ where it is doubtful whether there was 
public use for more than two years prior 
to the application 437 

Application and issue. 

A claim cannot be made in the alterna- 
tive 437, 825 

The specifications for an improvement 
must distinguish the new from the old..275, 429 

The thing invented must be so described 
as to be distinguished and known 275 

The specifications must be so clear, but 
need be only so dear, as to enable a per- 
son acquainted with the structure of such a 
machine to build one 247, 1071 

The specifications need not give a par- 
ticular description of the machine improved 247 

Tt need not be stated whether certain 
parts of the machine sliould be made of 
wood or metal 247 

The inventor may show the successful 
operation of his invention by another, 
though the improvement described in the 
specification will not produce the result. . 846 
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Complainant's patent is valid for such of 
the several improvements claimed as are not 
shown to have been first invented by an- 
other. ..1011 

A daim for a particular means and mode 
of operation described extends to all equiva- 
lents V • ^^^ 

A patent for a new and useful process, de- 
scribing it and the apparatus by which it 
can be carried out, covers all apparatus 
which -will accomplish the same purpose in 
substantially the same way 89 

The import of the summary of a specifi- 
cation is to be determined by reference to 
the specification as a whole 510 

The claim must be construed as favorably 
to the patentee as the language of the 
daim, the state of the art, and the extent 
and character of Ms actual invention will 
allow •701 

The absence of the word "combination," 
or of a statement of its dements in a par- 
ticular claim, while combinations are daim- 
ed in apt and appropriate language in other 
claims, is strong evidence that, in the for- 
mer, the patentee did not intend to claim a 
combination » . 701 

Sufficiency of spedfication. Act 1836, c. 
357, § 2 846 

The question of fraud arising on inter- 
ference must be tried by a jury 751 

A patent for a machine for rolling pud- 
dler's balls held to be for a process *711 

Appeals from commissioner's decisions. 

The decision of the commissioner as to 
patentability is not conclusive 845 

The jurisdiction of the court is confined to 
the reasons of appeal 751 

Beissue: Disclaimer. 

The commissioner's decision is not con- 
clusive as to his own jurisdiction ; • 997 

On application for a reissue the commis- 
sioner cannot hear evidence to determine 
the invention and enlarge the original claim 997 

A reissue can only be for the invention 
originally made and intended to be describ- 
ed or claimed and included in the original 
patent 429 

The patentee may redescribe what was 
defectively set out, suggested, or indicated 
in the drawings or specifications which prop- 
erly bdonged to the invention. 997 

IE it appear on the face of the two pat- 
ents by comparison that the reissue is for a 
different invention from the original, the 
reissue is void 997 

A patentee can daim whatever dearly ap- 
pears to have been a part of his original 
invention as then shown or described, d- 
ther by his drawings, specifications, or mod- 
ds 1071 

Where new claims in reissue are so inter- 
woven with the elements specified in the 
original that they cannot be separated the 
patent is entirely void 997 

All rights under the original patent cease 
upon its surrender, except as they are se- 
cured by a reissue. 392 

In making a disclaimer of a part of an 
invention claimed, through the mistake of 
the person making it, he must state his in- 
terest in the patent 275 

A reissue is not condusive upon the ques- 
tion whether it is for the same invention 
as the original 89, 997 

A patent is not rendered void as to cer- 
tain valid daims because of unreasonable 
neglect or delay to enter a disclaimer as to 
invalid daims 712 

Patentee lield entitied to recover as to 
certain daims, without costs, although he 
failed before suit brought to file disdaim- 
ers as to another 712 

The patentee must, within a reasonable 
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time, disclaim all parts not properly claim- 
ed 275 

Whether a disclaimer has been made 
within a reasonable time is a mixed ques- 
tion of law and fact 275 

The defense of unreasonable delay to file 
a disclaimer cannot be made unless set up in 
the answer 701 

Seven years' delay to obtain a reissue 
Md fatal 1131 

A reissue does not inure to the benefit of 
a prior assignee. He takes by ratification, 
not by inurement 695 

Extension: Henewal. 

The administrator of a deceased patentee 
may apply for and obtain a renewal in his 
own name .247, 275 

The proceedings of a board granting the 
renewal of a patent need not be stated at 
length , 275 

The functions of the board are in tlieir 
nature judicial , 275 

The judgment of the board granting a re- 
newal to an administrator is not conclusive 
as to his right, as such, to a renewal 247 

Proof of fraud in obtaining extension 

— when sufficient to defeat the patent 275 

Assignment. 

An administrator of a patentee may as- 
sign a patent renewed in his own name. . . . 275 

An assignment of a patent to an assignee 
in trust gives him the legal title 1168 

A sale of the right to use and sell "Sing- 
er's patent sewing machines, as mentioned 
in the patent granted to S., Aug. 12, 1851," 
held an assignment of all the rights which 
the vendor had in the Singer machine under 
any patent 695 

A patentee who grants territorially ex- 
clusive monopolies may himself be treated 
as a trespasser if he interferes 806 

A recording after the three months is 
sufBcient to pass title except as to interme- 
<iiate bona fide purchasers without notice. . 261 

The assignees' interest expires with the 
original patent, unless the assignment ex- 
pressly gives the right in the extended or 

renewed patent. Act 1836 247, 253 

liicenses. 

The patentee may license the use of his 
machine for a royalty or annuity 806 

A sale of the machines licensed, and the 
purchase of another, is not a matter within 
the license, 305 

A license until- conditions performed is 
inoperative 302 

A license to a person to run "either of his 
two machines, provided he does not run 
more than one of them at a time," held not 
limited to the machines then in use 305 

A license merely of use, being property, 
may be conveyed 305 

The failure of a licensee to pay license 
fees weekly, as provided in the license, Jield 
not an abandonment 302 

Failure to make returns and pay certain 
royalties, under contract granting an es- 
■clusive right, held not to justify revocation 
at will, though sufficient to justify court of 
equity in rescinding it 695 

A contract granting the right of manufac- 
turing and selling a patented article held a 
license, and need not be recorded 261 

No apportionment or division of a license 
or privilege can be made, if it be contrary 
to the true intent of the parties thereto 261 

A license to a person, with privilege to 
employ a certain number of persons, and no 
more, in the manufacture of a pateated arti- 
cle, cannot be assigned in part 261 

Quaere, if a license is not such a personal 
privilege that the entirety cannot be as- 
signed, notwithstanding it was given to one 
and his assigns 261 
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A licensee may sue in his own name to 
enjoin infringement of his rights under the 

license 11 

A sale of a machine by a person who has 
a license merely of use does not give an 

implied right to use it 305 

A contract between a patentee and one 
granted an exclusive right that no suit for 
infringement should be instituted without 
the consent of both parties, does not pre- 
vent the latter making a bona fide settle- 
ment with an infringer, binding upon the 
former 695 

Infringement — Wliat constitutes. 
See, also, infra, subtitle "Patentability." 

A machine which is not the same in prin- 
ciple is not an infringement 275 

If two machines do the same work, by 
substantially the same means, in substan- 
tially the same way, and accomplish sub- 
stantially the same result, they are the 
same 275, 1011 

A difference in form, or proportions only, 
makes no difference in tlie principles of the 
machines 247 

Changing the position of a machine does 
not alter its principle 275 

The nominal elimination of a part whose 
office is performed by something else, under 
a different name, will not prevent the ma- 
chine from being an infringement 294 

The use of an equivalent is not an in- 
fringement if such equivalent is expressly 
disclaimed 938 

An equivalent device is such as a mechan- 
ic of ordinary skill could substitute with- 
out the exercise of the inventive faculties.. 701 

There is no infringement where the two 
contrivances do not perform the same func- 
tion, by the same means, and one cannot be 
used in place of the other. 427 

An improvement of a patented machine 
by the use of a substantially different de- 
vice, or a substantially different combina- 
tion of parts, though capable of performing 
the same functions, is not an infringement- 701 

It is no infringement of a patent for a 
combination to use any one or all of the 
parts in an essentially different combination 935 

To establish an infringement of a com- 
bined machine, all the parts which form the 
combination must be imitated 255, 275 

A device for making extract from tan 
bark by the use of exhaust steam held not 
infringed by a device for using steam direct 
from a boiler , 92 

The use of a patented machine under a 
license, whose conditions are not performed, 
is an infringement, and its use will be en- 
joined 302 

The use by a foreign vessel, in its struc- 
ture or equipment, of an improvement for 
which a patent has been obtained in the 
United States, while temporarily within its 
jurisdiction for purposes of commerce, is 
not an infringement , 369 

The making and selling of the separate 
materials for a patented combination is not 
an infringement 938 

The sale of dials, to be used with an in- 
fringing time detector, for which defend- 
ant has accounted, is not an infringement. . 597 

A sale of the infringing article to one em- 
ployed by the patentee to make the pur- 
chase for the purpose of securing evidence 
of infringement will not support an action 
for damages 934 

Mechanism for marking dial paper by 
forcing points upward from below held 
equivalent to device for marking it by press- 
ing points downward on surface 593, 598 

Who liable. 

Use of an invention as an officer of the 
government, in the performance of his du- 
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ties, for its benefit, will not prevent the 
user being liable as an infringer • . • .llb8 

Injunction will lie against agent selling 
infringement for manufacturer ; • • o4b 

One wbo manufactures the patented thing 
without right or license, though employed 
by anoUier, is an infringer ; • o^l 

Only nominal damages should be given in 
such case, where the manufacturer acted 
without knowledge of the patent 521 

Preliminary injunction. 

Not granted where defendant, at the time 
of filing the bill, had parted with all in- 
terest in the infringing machine ••- H 

Neither the* question of novelty nor that 
of infringement justifies a preliminary in- 
junction until full hearing has been had. . . . 825 

Chancery wiU not decree an injunction 
before the right is established at law, unl^s 
it is dear * yr ' 

A patentee in exclusive possession of long 
duration need not previously establish his 
right at law .• • • • .392, 646 

Verdictfor plaintiff in suits against other 
parties is a controlling consideration, if the 
infringing machines are substantially simi- 

8a1 



lar 

Affidavits may be read on both sides as 
to facts unconnected -with the title 

An answer to an injunction bill, though 
filed without a rule, will be treated as an 
answer, on a motion to grant or continue an 

injunction • • 

Procedure. 

Trustees of a license to use a patent may 
sue to restrain infringement within their 
territory without joining the cestuis que 
trustent v — • '. • * 

The assignee of a patent right, in part, 
can, in law or equity, sustain a suit for a 
violation of the patent, without uniting the 
patentee -• ■<• :" ': 

A person interested in a patent, though 
not within tie particular district in which 
the suit to restrain infringement is brought, 
may be made a party to the bill 

A plea to an answer setting up a license, 
that defendant has abandoned the license, 
must state the- acts showing the abandon- 
ment • • 

A replication to the answer, merely trav- 
ersing the license, svould not lay a founda- 
tion for evidence of abandonment 

The question whether the licensee has 
abandoned his license can only be brought 
up by amendment to the bill. Equity Rule 
45 



247 
24T 

510 

247 

546 

305 
305 

305 



The objection that the answer, raising the 
defense for want of novelty, fails to specify 
time, place, etc., if not taken when the testi- 
mony is introduced, is waived, and defend- 
ant will be allowed to amend to conform 
to his proofs 377 

A notice of special matter may be filed 
or served in term time, but must be filed 30 
days before trial 487 

The awarding of an, issue at law on the 
question of infringement is in the sound dis- 
cretion of the court 294 

An issue. at law will be directed where 
the testimony is conflicting 255 

The construction of the patent is for the 
court 1^11 

It is a question of law whether the thing 
invented is sufficiently described 275 

Letters patent offered in evidence in the 
trial of feigned issues to show want of orig- 
inality in the complainants' invention must 
be construed by the court; and, if having 
no tendency to support the issue, should be 
rejected lOH 

TVhere witnesses differ on the fact of an 
infringement, lite matter should be submit- 
ted to a jury 247 

To detetmine infringement the two ma- 
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chines must be compared, in the light of 
their devices, and their process and prod- 
uct, inquiry being directed to the essential 
parts : -1011 

Although respondent is a competent wit- 
ness in the trial of feigned issues, still he 
cannot be asked any question by the de- 
fense calling for testimony which contra- 
dicts his answer 1011 

Further time to take testimony given 
where feigned issues out of equity have 
been ordered before the time for taking 
testimony had expired 1011 

■ Evidence. 

A patent is prima facie evidence that 

'the patentee was the first inventor 202, 275 

The opinions of experts, or persons skill- 
ed in the structure of machines, is evi- 

dence ........•» ^lo- 

If in describing the invention, technical 
terms be used, peculiar to mechanics, evi- 
dence may be given as to the import of 

such terms, and a jury must decide 27» 

Original letters patent are not admissible 
on trial of feigned issues presenting no is- 
sue of foaud or mistake, where the bill of 
complaint was founded exclusively upon 

the reissued letters 1011 

Copies from the records of the patent 

office of assignments are evidence 275 

A transcript from the patent office may 
be corrected by another duly certified, . . . 275 

Copies of the specifications and drawings 
are not alone sufficient evidence to prove 

a patent • • • 29* 

Evidence of new experiments upon the 
machines in question, on the trial of feign- 
ed issues, in a patent suit, cannot be offered 

by the complainant in rebuttal. 1011 

Bond for damages, etc. 

Defendants will not be compelled to give 
bond nor to file periodic accounts until 
complainant's rights and the validity of the 

patent are established at law 510 

Decree, generally. 

Jurisdiction being acquired, on the 
ground of inj&ingement, the court may set- 
tie other matters between the parties in the 
case, which do not afford original ground of 

jurisdiction 302 . 

A decision that no infringement had been 
committed Md necessarily binding in a sub- 
sequent suit on a reissue patent for in- 

fringement by use of the same device 1131 

A clear case of infringement by a patent- 
ed article is necessary before .the court will 
consider it as covered by a decree in an- 
other suit in which its structure had not 

been under consideration . . . .- 597 

. Accounting : Damages. 

A decree for an accounting will be grant- 
ed, though it appear that no profits result- 
ed from the infringement, where it does 
not appear whether or not complainant suf- 

f ered damage therefirom 659 

Damages are given for the use of the in- 
fringing article only subsequent to the is- 
suance of the patent 202 

Only actual damages are given, and they 
are determined by the ordinary profit de- 
rived by the patentee from the sale of the 
article containing the invention infringed 550 

Damages not estimated solely by the prof- 
its which defendant actually realized, for he 
may have conducted his business unskill- 

fully 1157 

The true question is, wha:t advantage 
might defendant, by skill, have obtained 
by usibg the patented device, instead of 

the old device 1157 

The price for which territorial rights 
were sold is no criterion by which to deter- 
mine tie damages 1157 

Damages must be limited to the value of 
plaintiffs patented improvement, in connec- 
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tion with the other elements of the machine 
in question 695 

PlaintifE is entitled only to nominal dam- 
ages, where he fails to show the propor- 
tion contributed to the machine in ques- 
tion by his improvement 695 

A contract by the owner of a territorial 
right, giving an agent power to sell with- 
out limit, will prevent his recovery of dam- 
ages on the principle of profits, regardless 
of his declaration of intention to make a 
close monopoly 695 

Nominal damages only can be recovered 
where plaintiff, not being entitled to dam- 
ages on the principle of profits, fails to 
prove a license price 695 

Amount of defendant's profits, he not be- 
ing a wilful infringer, held adequate com- 
pensation 594 

The power to increase actual damages 
should be exercised only to remunerate 
parties in cases of wanton and persistent 

infringement 202 

Infringement — Injunction. 

A court of equity may in a proper ease 
grant a permanent injunction upon a final 
hearing, though there has been no trial at 
law 529 

The fact that after suit brought defendant 
stopped using the infringing device, where 
he did not disclaim the right to it, is not a 
reason why a decree for an injunction 

should not be granted 659 

"Violation of injunction. 

It is a matter of discretion whether the 
court on motion for attachment for con- 
tempt in violating an injunction will re- 
quire expert testimony as to the infringe- 
ment 718 

Evidence is inadmissible to vary the con- 
struction given by the court to a patent on 
a motion for attachment for contempt for 
violating the injunction 718 

A bond acknowledging the validity of a 
patent reciting an infringement held no evi- 
dence of breach of injunction subsequently 
granted 935 

The decision on motion for attachment 
was made without prejudice to the raising 
of the same question of infringement on 
the accounting under the interlocutory de- 
cree 718 

Various particular inventions and pat- 
ents. 

Augers. Reissue No. 5,624, for an im- 
provement in machinery for manufactur- 
ing curved or gauge-lip augers, construed, 
and hdd valid 470 

Cooking stoves. Patent for raising oven 
shelf by closing oven door held not to cover 
oil methods of raising the shelf by closing 
the door 94 

Cooking stoves. No. 1,157, to Buck for 
improvement, construed, and held valid and 
infringed 547, 550 

Cultivators. Reissue No. 3,932, for im- 
provement in, held valid and infringed 1071 

Dam. No. 80,492, for improved port- 
able and adjustable Stillwater dam, con- 
strued, and held not infringed 1133 

Door mat No. 19,347, for cellular In- 
dia-rubber door mat, construed, and held 
not infringed 427 

Fire gong. Reissue No. 6,831, for combi- 
nation with fire-alarm gong, of attachment 
automatically releasing horses from stalls, 
lield infringed 7 

Grutters. Reissue No. 6,675, for machine 
for making, held not infringed 605 

Hand cars. Reissue No. 500,274, for im- 
provement, construed to cover combina- 
tions only, and not infringed by machine 
omitting an essential part 392 

Hats. No. 4,472 to Wells, and reissues to 
Burr and others, for improvement in mak- 
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ing and hardening bats of wool, or fur for 
hat bodies, construed, and held valid, but 
not infringed 801, 806 

Such patent held infringed 821 

Hayrakes. No. 21.712, for improvement 
in, construed and held valid and infringed 437 

Horseshoes. No. 17,665, for improved 
machine for making, construed 701 

Leather dressing. No. 82,925, for im- 
proved bronze dressing, held valid and in- 
fringed 1003, 1005 

Matches. Phillips' patent of 1836, for 
improvement, held valid 510 

Musical instruments. Reissue No. 484, 
for improvement in reed musical instru- 
ment, hdd void, as broader than original. . 997 

Paper pulp. No. 17,387 to Mellier, for 
improvement in manufacture, construed, 
and held valid and infringed 529 

Planing machine. Patent granted to 
Woodworth held valid 275 

Reed organs. No. 87,241, for improve- 
ment, held valid and infringed *712, 718 

Reservoir cooking stoves. Reissue No. 
5,435, for improvements, construed and 
held infringed , 886 

Seed planters. Reissues Nos. 1,036-1,040 
and 1,091-1,095 hdd invalid for want of 
novelty of invention *429 

Shade rollers. No. 11,638, for improve- 
ment in spring rollers, held valid and in- 
fringed 38 

Stamps. Reissue division A, No. 4,143, 
for an improvement in post-office postmark- 
ing and cancelhng hand stamps, held valid*1168 

Tan bark. Reissue No. 1,922, for im- 
proved process of extracting, held invalid. . 89 

Such patent held not infringed 92 

Watchmen's time detectors. No. 48,- 
048, for improvement in, hdd valid and in- 
fringed 593 

Watchmen's time detectors. No. 40,- 
048 and reissue No. 3,869, for improve- 
ment in, held valid and infringed. 598 

White oxide of zinc. Burrow's inven- 
tion, of furnace for producing, hdd to have 
been anticipated by WetheriU's 845 

PAYMEJST. 

A debt is discharged by the taking of 
a bill of exchange in payment, or in such 
manner as imports an intention to take the 
risk of the bill 402 

Evidence of an agreement to accept, in 
satisfaction of the debt, collaterals held by 
the creditor, held insufficient 384 

A person indebted in a certain sum of 
British sterling gave a bond for the amount 
in sterling generally, payable in Ireland. 
Held to be construed British sterling, but 
to carry Irish interest 884 

The presumption of payment of a mort- 
gage debt arising after the lapse of 50 
years, the original securities not being pro- 
duced, and the mortgagor being in posses- 
sion, is rebutted by proof that the mort- 
gage debt has not been paid 770 

PEE-OrCTEY. 

Perjury committed during judicial inves- 
tigation, conducted under authority of con- 
gress, is an offense against the public jus- 
tice of the United States, and is exclusive- 
ly cognizable in their courts 98 

A state statute, punishing false swear- 
ing in "judicial proceedings," held appli- 
cable only to such proceedings under the 
state laws 98 

PILOTS. 

A pilot commissioner cannot authorize 
another member of the board to sign his 
name to a license 1055 
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Act providing that pilot commissioners 
"may" appoint a secretary held to be man- 
datory • • l'^^^ 

Neither in nor out hound vessels are, oy 
the laws of Massachusetts, positively hound 
to employ a pilot i'-^lV * 

The master may interfere in case or gross 
ignorance or palpable and dangerous mis- 
take by the licensed pilot in charge -LXiL 

Persons injured in a collision with a yes- 
sel in charge of a licensed pilot are entitled 
to have their remedy against the vessel. . .114a 

A pilot's license, when prima facie evi- 
dence of the facts recited therein. ... .. - .1U5& 

A claim for half pilotage, given by state 
law for services tendered and refused, is 
a lien enforceable in admiralty lUo^ 

PIiEADING AT LAW. 
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The jurisdiction of the court is not afEect- 
ed by the venue laid, or a wrong one, or 
by the entire omission to lay one. ....... 

The declaration on a promissory note in 
a suit in the federal court in New xork, 
drawn under the Code of Procedure, held 
bad on general demurrer, as a claim ot 
damages is necessary in assumpsit. •:•••• ^^a 

A plea of misnomer, in abatement, is too 
late after the expiration of the rule to plead 243 

After a cause has been at issue lo 
months, leave will not be given toplead non 
est factum without affidavit denying execu- 
tion of the bond in suit • • • • • • • 

A plea of a foreign judgment must eitber 
contain an allegation of jurisdiction, or set 
out sufiacient of the proceedings to show it.. 
A replication may set up the titie of me 
equitable plaintiff, and notice thereof to tiie 
defendant, and thus show the asserted bar 

to be in fraud of such rights ':.■:." I 

A replication which alleges two distinct 
and independent facts, either of which is a 
complete answer to the plea, is double, and 

is bad on special demurrer :'\.i'l 

A plea in abatement for variance, in that 
the writ did not state citizenship of the par- 
ties, whereas the declaration did, is frivo- 
lous, and will be stricken out on motion. . . 
A special demurrer may be, filed in all ac- 
M,vT,o in tiiA pmirts of the United States. 1 
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An allegation that a certain sum loaned 
by the master on a security of the first earn- 
ings of the vessel is still due and unpaid will 
dispense with an allegation that it has not 
been paid out of the earnings .••••; ^^^ 

If the response in a general answer is not 
full, explicit, and distinct, exertions for 
insufficiency lie to compel a sufficient an- 
swer ^^^ 

No exceptions will lie to an answer respon- 
sive to the libel, on the ground tiiat it is not 
a defense to the suit, whether the matter is 
impertinent or not • • • .luo^ 

Matter intended as a defensive allegation 
should not be blended with the response or 
answer to an allegation of the libel ... .1U04 

The libelants and respondents must re- 
cover and defend o^.their respective alle- 
gations and averments. 1199. But see. .1118 

The action of the court m respect to 
amendments is not reviewable on appeal. . 
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PLEADING IN EaUITY. 
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A cross bill is properly filed to estabhsh 
an eauitable titie to letters patent, tie legal 
titie to which is in the plaintifE in the orig- 
inal bill for an infringement •■."yr'-' 

A plea to a bill for the removal of trus- 
tees, that the acts alleged were done by 
them in other capacities, under the duree- 
tion of a state court, held bad. .•••.. • '^^^ 

An answer that defendant "had no knowl- 
edge, information, and belief that tbe 
charge was not true," is insufficient to an 
interrogatory "as to his knowledge, remem- 
brance, information, and belief • • ^oa 

Want of knowledge of allegations as to 
which defendant's knowledge, if any,_ must 
be direct and personal, must be direeuy 
stated. A denial upon information and be- 



tions in the courts of the United 

A demurrer 'that "the' several pleas" are 
insufficient will be overruled, if there be one 
good plea in the record ...._• •••••••'• '^^^ 

The words "state aforesaid," m the body 
of the declaration, held to refer to the state 
or venue in the margin, and not those men- 
tioned in the body ••••••'. J " 

A party accepting and pleading a pardon 
in a judicial proceeding admits that he is 
bound by the conditions mentioned therein. 

Defendant may show, under the general 
issue, that the plaintiff is one of a firm 
which is indebted to him, m the same trans- 
action, in a larger sum than that demanded. 

A former judgment is not pleaded with a 
prof ert, but a profert is tendered in reply to 
tiie plea or replication of nul tiel record 

Oyer cannot be demanded where profert 
not made • y VI'-" i 

Declaration amended as of course at trial 
by suggesting proceeding by two non ests 
against a joint defendant not taken ^d 

An amendment to a plea, when not affect- 
ing the vital question on which the defense 
is based, should be allowed after commis- 
sion issued ;•••••••.• ••'•• °^° 

At common law an amendment might be 
made while the proceedings were in paper.. 489 

Amendments in England, under their stat- 
utes, constitute no rule for the courts in 
this country 
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lief does not raise an issue 
A corporation is not excepted from sucn 

A statement in an answer that defendant 
has no knowledge that the fact is as stated 
is insufficient, either as an admission or de- 
Defendant must* either call for proof or 
admit or waive all controversy as to facts 
stated in the biU to which he is mterro- 
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An exception to an answer should state 
the charges, the interrogatory, and the 
terms of the answer, verbatim ^o 

A demurrer to the whole bill setting up 
that some of the relief prayed is not cog- 
nizable in equity will be overruled, if some 
of the relief is properly prayed .-•••••• ^^ 

A demurrer to a biU, which contains alle- 
gations of fraud, and strong circumstances 
of equity, must be overruled, and defendant 
compelled to answer the fraud, 78o 

It is no ground of demurrer to a cross 
bill that a state court had acquired prior 
jurisdiction of the subject-matter on bill 
brought by the plaintiff in the cross bill. . . 

In equitv, as at law, the proof must corre- 
spond with the allegations in the pleadings. 

Defendant will not be permitted to amend 
his answer, after the opinion of the court 
and the testimony have indicated in what 
respect it may be modified so as to effect 
his purpose.. .. 

POWEBS. 

A power of attorney, to indorse notes in 
the principal's name, confines the authority 
to notes of the principal, or those in which 
he is interested • 
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_ An authority to one cannot be assigned 
III part to be executed by another 26'' 

The authority conferred by a power of at- 
torney IS suspended by the subsequent' in- 
sanity of the person who gave the power. . 6th> 

PKACTICE AT LAW. 

If the defendant on the plea day demana 
oyer which is not given until the subsequent 
term, the court will give the defendant time 
to plead after oyer 1084 

A motion to produce a paper necessary to 
enable defendants to plead may be granted 
without a preliminary notice to produce. . . 220 

Proof of the existence of a paper, its perti- 
nency to the issue, and its possession, is 
necessary before an order will be issued re- 
quiring its production 590 

A defendant cannot have a judgment non 
obstante veredicto; his remedy is a motion 
m arrest , , 379 

PRACTICE IN ADMIRALTY. 

It is not a valid objection that proceed- 
ings were brought in the firm name by the 
surviving partner, if he is the real party in 

interest 955 

After a decision for libelants in rem' for 
freight and demurrage, it cannot be ob- 
jected that freight has been found due libel- 
ants in a pending suit in personam 242 

Exceptions in admiralty, nature and office 

of, denned ; 1052 

The justness of a decree on libel for collY- 
sion, in which a reference to a commissioner 
to ascertain the damage has been directed, 
cannot be tested on exceptions to the com- 
missioner's report 865 

Nor can the credibility and reliability of 
the witnesses on the reference be investi- 
gated on such exceptions, unless the objec- 
tions rest wholly on questions of law 865 

A deposition, entitled in the district court, 
but not received by the clerk until after the 
trial there, and not sent up as a part of the 
record ot that court, cannot be read on ap- 
peal 560 

The surety in a suit in personam cannot 
be compelled to pay more than the sum 
stated, although the stipulation is condi- 
tioned to pay such sum as shall be award- 
ed ,by the final decree sqq 

A stipulation to abide the decision of a 
suit by another party will not prevent the 
successful claimant recovering costs, be- 
cause not given in the suit prosecuted, 
against an administratrix substituted as 
libelant 



Practice as to taking of testimonv where 
the state constitution provides that testi- 
mony m equity causes shall be taken in 
the same manner as at law 2^3 

Complainant held not limited in timV "for 
hlmg exceptions to answer, where rule to 
reply not left with the clerk 
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A verdict on an issue at law directed by 
a court of chancery has the same effect as 
a verdict on conflicting evidence in an ac- 
tion at law. 255 

Plaintiff will not be allowed to' fiie' repli- 
cation and take testimony on payment of 
costs, after dismissal of bill after hearing 
on bill and answer, where no mistake or in- 
advertence is suggested ^48 

An objection to evidence attacking a deed 
of confirmation set up in the answer in 
defense of a bill to set aside a conveyance 
for fraud, on the ground that its validity' 
was not put in issue, is too late when first 
taken at the hearing ggj 

An account will not be referred back be^ 
fore argument of exceptions because of the 
discovery of new evidence. . , 1085 

Practice as to taking testimony in equity 
causes, under section 30 of the judiciary 
act, and rules 67 and 68 223 



An agent of rebel owners of vessel in- 
sured their interests, and collected the loss 
during the war. Held, that he was liable 
to account to them after peace declared 1036 

The principal is liable for the acts of a 
firm as agent, where it recognized the firm 
as agent, though only one of its members 
was originally appointed agent 834 

PRINCIPAL AND SURETY. 

A creditor may enforce application to the 
payment of his debt of security given as 
indemnity to a surety 15, 836 

PRIZE. 

A cruise begins and ends in the country 
to which the ship belongs, and from which 
she derives her commission, when it is not 

otherwise specially agreed 490 

A cruise begins when the ship breaks 

ground for the purpose of sailing 490 

When the term of a cruise once begins to 
run, it is not suspended by any interme- 
diate accident or casualty happening in the 

course of the cruise 490 

Cruise of privateer, Tidd not broken up in 
a foreign port into which the vessel went 
for repairs, though the term for which the 
crew shipped expired while in such port, 

and new articles were entered into 490 

Expenses of crew of prize vessel, who are 
not needed or used as witnesses, incurred 
after arrival in port, are not chargeable ui>- 

on the proceeds 164 

French privateers protected in bringing 
prizes into American ports, though such pri- 
vateers were originally American vessels. 

Treaty Feb. 6, 1778, art. 17 169 

On recapture, owners hdd entitled to 
damages out of goods put on board by pri- 
vateers 171 

Vessel and cargo condemned for an at- 
tempt to violate a blockade 174 

PtTBLIC LANDS. 

The land is not subject to a sale for taxes 
by the state until the legal title passes by 
the issuing of a patent .• 221 

The land is not taxable by a state during 
the suspension of a location, under a war- 
rant cancelled for fraud 221 

The assignee of a land warrant, fraudu- 
lently procured from the government, has 
no higher legal rights than the warrantee. 221 

Proper boundaries of purchase where sur- 
veys were run at different times 585 

QUIETING TITLE. 

Complainant, in a suit to determine an 
adverse claim to land, can only obtain re- 
lief upon the grounds alleged in his bill. 
Code Civ. Proc. Cal. § 738 867 

QUI TAM AND PENAL AC- 
TIONS. 

The complaint in an action by a private 
person must allege plaintiffs' right to sue. . 152 
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Tlie complaint, in an action for a statu- 
tory penalty, must state that the act or 
omission alleged was contrary to the stat- 
ute 152 



BATT;ROAD COMPANIES. 

A railroad company may engage in an ex- 
. press business whidi requires the use of 
horse power to collect and deliTer parcels. .108J> 

The railroad company cannot monopolize 
Buch business, or give any preferential fa- 
cilities to itself or others, eitier as to rates, 
rebates, or facilities for receiving or carry- 
ing parcels 10S9 

The charges by a railroad company for 
such accessorial service with horse power 
cannot be imposed upon any of the public 

who decline to use it .1089 

Although there is no limit of rate charges 
in its charter, the company can only charge 
a reasonable rate, dependent upon the na- 
ture of the goods, etc 1089 

The question of the reasonableness of a 

freight charge is for the jury 1089 

A railroad company cannot make the 
same charge for a package made up of sep- 
arate parcels of goods owned by different 
persons, but consigned to one person as the 
aggregate of the separate parcels .1089 

A railroad engaged in the express busi- 
ness cannot extend to itself a privilege as 
to rates on unpacked parcels not extended 
to a competing express company. .1089 

The Burlington & Southwestern Railroad 
Company, an Iowa corporation, hdd liable 
to taxation in Iklissouri, in which its road 
was extended by special acts upon its road, 
and property therein 757 

The charter of a railroad company Tield 
to authorize its purchase of another rail- 
road, or its sale to another company 12 

A lien for the purchase price of a rail- 
road of persons accepting preferred stock 
Jidd to be lost by delay and acquiescence 
in the sale 12 

Where an animal is a trespasser on the 
track, the court will presume ordinary care 
in the management and operation of the 
train, in the absence of evidence to the con- 
trary 1184 

Power to sell includes power to mortgage, 
and the franchises necessary to use and en- 
joy the road, not including, however, the 
franchise of being a corporation 12 

A railroad lying witidn the chartered lim- 
its of another company, by which it is pur- 
chased, becomes subject to a mortgage by 
the latter upon its line of road, completed 
juid to be completed, but not to the preju- 
dice of prior mortgages 12 

Change of manner of procuring loan by 
legislative consent held not to affect right 
reserved to make mortgage therefor supe- 
rior to a prior mortgage 1188 

A general mortgage of a railroad does not 
pass after-acquired lands, unless used in 
connection with the actual operations of 
the road as a part thereof 1046 

Sufficiency of description to pass after- 
acquired property 1046 

TiTiere the bondholders are numerous, it 
is not necessary to make all of them parties 
to a suit, or to make any of them parties, 
if their trustees under the mortgages are 
parties .-> 1178 

Bondholders aggrieved by a decree in a 
suit to which they were not made parties 
may apply for relief, or institute such other 
proceedings as a party to the suit might in- 
stitute 1178 

All the holders of railway bonds need not 
be made parties to a bill of foreclosure by 
the trustees of the mortgage securing them, 

or of a prior mortgage. 1178 

4FED.CAS. — 78 
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All questions of priorities should be de- 
termined before sale 1188 

Specific property should be sold separate- 
ly to give specific incumbrancers an oppor- 
tunity to protect their securities , . .1188 

REAL PROPERTY. 

See, also, "Ejectment." 

In actions for mesne profits, the measure 
of damages is the fair rental value of the 
property; if that cannot be ascertained, 
then the fair actual value while in defend- 
ant's possession will govern 1158 

No recovery can be had for profits accru- 
ing after the commencement of the action 
for mesne profits 1158 

In a suit for an' account of rents and 
profits after a recovery at law, the court 
will allow a recoupment of the value of 
permanent improvements made by a bona 
fide purchaser for a valuable considera- 
tion 127, 134 

Title to lands of the town of Matamoras, 
Tex. 460 

REMOVAL OF CAUSES. 

An alien, complying with the provisions 
of the judiciary act of 1789, cannot be de- 
prived of his right of removal under sec- 
tion 12. 450 

An action for slanderous words spoken by 
a United States collector of customs, while 
in the discharge of his official duly, and ex- 
planatory of it, is removable. Act March 

2, 1833 '. 926 

^ A case cannot be removed after final 
judgment in the court of original jurisdic- 
tion where it is brought, though the party 
is entitled on appeal to a trial de novo. 
ActMarch2, 1867 87 

All the statutory reqxiirements authoriz- 
ing the transfer of causes must be complied 
with to dislodge the jurisdiction of the 
state court 721 

The condition in the bond that plaintifE 
shall file in the circuit court "copies of aU 
process" raiders the bond insufficient 721 

A removal bond (Act March 3, 1875) in 
which the place where the penal sum 
should have been inserted, is left blank is 
insufficient "..... 721 

The averment of citizenship or alienage 
of defendant need not appear on any one 
of the papers transmitted witi tiie order of 
the state court 450 

A failure to file a copy of the record on 
the first day of the next session of the 
court will prevent a removal, though the 
state court, before such time, vacated its 
order of removal 192 

The cause will be remanded where the 
removing party fails to file a copy of the 
record on the first day of the next session 
of the court after petition filed 136 

A cause will not be remanded, if one 
proper for removal under the statute in 
force at the time the motion is made, 
though the removal was not authorized 
by the statute under which the petition 
was filed 768 

REPLEVIN. 

Property distrained under authority of 
the revenue laws is not repleviable. . . 85 

Youchers or documents filed with the 
treasury department to justify the settle- 
ment of a public account cannot be replev- 
ied 63 

Property taken firom the possession of a 
person, on suspicion of its being stolen, by 
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a constable having a warrant to arrest Mm 
for forgery, is not in custodia legis 61 

Upon the issue of non cepit, plaintiff must 
prove that defendant took the property 
frf^im his possession 1084 

To recover on a replevin bond, where 
there has been no judgment for a return of 
the property, plaintiff must show damages 
by the failure to prosecute the writ with 
effect 691 

REVIEW. 

A bill of review will not lie for errors on 
the face of tiie record in a f oreclosmre suit, 
brought after time has expired for redemp- 
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After a surrender to the purchaser at 
foreclosure sale has been directed, a bill of 
review cannot be sustained, unless it ap- 
pear that the purchaser has been let into 
possession 753 



The mailing to a purchaser of a ware- 
house receipt for grain in a distant ware- 
house, iiiough not separated from tiie gen- 
eral mass of grain therein, passes title. • . . 231 

The possession of goods by customs oflo.- 
cers prior to entry will not defeat the right 
of stoppage in transitu ■> 784 

Part payment and acceptance of a draft 
for the balance, and the fact that the con- 
signees were part owners of the vessel, and 
the ship's husband, will not defeat the right 
of stoppage in transitu 784 

A parol warranty, made at the time of a 
written contract of sale, cannot be shovm 
to vary or add to its terms 541 

One who purchases looking glass, adver- 
tised Eis superior quality, after a full ex- 
amination, cannot claim to be relieved from 
the bargain because it is in fact of inferior 
quality 1049 

SALVAGE. 

Biglit to salvage compensation. 

The rescue of a ship and cargo captured 
by a privateer is a salvage service. 71 

The master, in such case, acts in a new 
capacity 71 

A wrecking company which rescues a 
derelict vessel which had been chartered by 
it for a wrecking enterprise, in which it 
was stranded, is entitled to salvage- . . • . . 453 

Answering signal of distress, and placing 
navigator aboard the vessel at the request 
of the only remaining officer, ignorant of 
navigation, lidd a salvage service 925 

Services of wreckers in releasing vessel 
from perilous position, and bringing her 
into port, held to be pilotage in the nature 
of salvage, where the master, having fa- 
cilities at hand, accepted proffered serv- 
ices of wreckers 1083 

On ship and cargo worth §60,000, salvors 

in such case awarded ?1,500 .1033 

Forfeiture or reduction of salvage. 

Wreckers will forfeit all compensation by 
fraudulently keeping vessel aground to fab- 
ricate or enhance services 956 

Freight lost by captmre is not chargea- 
ble to the recaptors who claim salvage 
where the voyage is destroyed. 71 

A bona fide compromise will bar further 

claim for salvage 71 

Amount. 

The principles upon which the admiralty 
proceeds in awarding salvage laid down. . , 312 

Salvage can only be allowed on the goods 
actually delivered 71 
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A moiety is the largest amount decreed. . 173 
One-third allowed for cargo and materials 
valued at §58,751, saved from ship lost up- 
on Carrysfoot reef 82 

Fifteen per cent, allowed for staying by 
ship in peril, and dragging her over a shoal, 

into safe anchorage 312 

Salvors allowed^from 28 per cent, to 50 
per cent, of value of cargo saved after un- 
successful efforts to float vessel 572 

Salvors of brig worth, with cargo, ?26.- 
000, awarded $500 for placing navigator 
aboard in answer to signal of distress 925 

Remedies for recovery. 

An action wai not lie at common law 
for salvage on the high seas 71 

Apportionment. 

In apportioning salvage among the offi- 
cers and crew of a steamer, the court re- 
gards their responsibilities in their different 
stations. Equal shares g^ven to the mas- 
ter and pilot 312 

Master and owners of ship which placed 
navigator aboard vessel in distress Tidd co- 
salvors 925 

The whole salvage will be awarded to 
the wrecking firm, where the wages of the 
crew employed were paid by it, and they 
make no claim to salvage 453 

Costs. 

The master having been at fault, the 
costs should be charged to the vessel and 
cargo, though, from misconduct, salvage 

was forfeited 956 

Restoration of property. 

Restitution, upon payment of salvage, 
will be adjudged in all cases, if the orig- 
inal owners can be found 173 

Property libeled for salvage service is in 
the possession of the court, and can only be 
restored by express order 956 

The court may refuse to restore the prop- 
erty to the master as bailee of the owners, 
where their interests would be jeopardized 
thereby 956 

SCIRE FACIAS. 

A sci. fa. to revive a judgment, if con- 
formable to the judgment, cannot be 
amended 377 

SEAMEH. 

Tlie contract of shipment. 

Hands employed in a special character 
are responsible for reasonable skill as such, 
and for faithful performance of duties 592 

The words "or elsewhere" in the shipping 
articles are to be held either void for un- 
certainty, or as subordinate to the princi- 
pal voyage stated 404 

Though shipping articles describing the 
voyage to be from "Boston to Goree, Af- 
rica, at and from thence to such port or 
ports as the master might direct" be void, 
the master is not justified in discharging 
the seamen in Africa 740 

It seems that a "trading voyage" does 
not include a "freighting voyage." ....... 404 

Seamen shipped for an undefined voy- 
age, the actual voyage intended being con- 
cealed, held entitled to extra corfipensation 
for labor in loading guano 236 

The master's agreement to pay extra 
compensation lidd binding upon the master 
and owners, but not upon the seamen 236 

The term "state," as used in Act July 20, 
1790, providing for a written contract 
where voyage is between ports of other 
than adjoining states, includes a territory 
of the United States 514 
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The agent of the master in shipping a 
crew cannot also act as the agent of a sea- 
man, and sign his name to the shipping 

articles - 514 

Contract of shipment, made by agent in 
violation of uncommunicated orders, Jield 
broken by subsequent compliance there- 
with 1196 

The disturbed condition of country to 
which vessel is bound, existing some time 
before vessel sailed, is no excuse for break- 
ing up voyage 1199 

Stipulations in the articles, derogating 
from the general rights and privileges of 
seamen, will be Jield void, unless they are 
fully explained, and additional compensa- 
tion allowed, the burden of proving which 

is on the- owner 407 

A clause providing for a loss of wages in 

case of capture or detention held void 407 

Compensation allowed to owner by the 
shipping commissioners will be presumed 

to be full indemnity for his loss 407 

Pa3Tnent to a sailor need not be made 
in the presence of the shipping commission- 
er. Rev. St. §§ 4504, 4549 318 

Stipulations in foreign shipping articles, 
to refer all disputes to home courts, will 
not prevent American comrts assuming ju- 
risdiction in case of wreck of vessel, unsea- 
worthiness, or improper treatment of sea- 
men justifying his release 555 

Seamen wrongfully discharged abroad 
cannot be compelled" to ship as seamen for 
a return in another vessel of the same own- 
ers, or their own vessel, in which they have 

been illtreated 740 

The consul alone has power to remit the 
extra wages allowed seamen on discharge 
ordered by him in foreign port, where voy- 
age is voluntarily broken up. 1196 

A seaman disabled in the service of a 
■whaling ship, and necessarily left abroad, 

Md entitled to a full lay 481 

Such seaman is entitled to the expenses 
of his cure, and of his return, and is not 
to suffer a deduction of the three months* 
extra wages paid him, where he received 

no benefit therefrom. 481 

A seaman wounded abroad in the service 
of the ship has a right to be cured and sent 
home at the expense of the ship, and his 
wages continue to the time of his return, 
not exceeding the length of the voy- 
age 418, 1080 

A seaman relinquishes his right to be - 
cured at the expense of the ship by aban- 
doning its service 1122 

A second mate, wounded by accidental 
discharge of pistol in his hands while as- 
sisting to suppress a riot on board, Jidd in- 
jured in service of ship lOSO 

The cost of the cure of a mariner injured 
in the service of the vessel may be recov- 
ered by proceeding in rem, together with 
damages in the nature of additional wages, 
where the injury is caused by neglect or 

misconduct of officers or owners 367 

Such damages are not allowed, however, . 

in the absence of fault of the officers. 356 

The vessel is. liable for an injury caused 
by the failure of her owners to use ordi- 
nary care in the employment of competent 

and skillful officers and mariners... 367 

The remedy given against the officers of 
a vessel (Act Feb. 28, 1871, § 43) does not 

preclude an action against the vessel 367 

A consul at a foreign port has no power 
to discharge a seaman for disability aris- 
ing from wounds contracted in title service 

of the ship, even with his consent 1080 

The master sent the clothes of a seaman, 
who was left in hospital at a foreign port, 
to the consul's office. The evidence did not 
show that the seaman received them. JSdd, 
that be could recover their value. ....... .1080 
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Seamen compelled to supply themselves 
with board have a lien against the vessel 
for the expenses thereof , 352 

Conduct of master or mate in respect 

to seamen. 

The master is responsible for the neglect 
of an injured seaman during the voyage, 
and after reaching port 418 

A seaman on a voyage from Calcutta to 
Boston, 25 days before passing St. Helena, 
fell from aloft, and broke his legs. Meld, 
that the master should have put into St. 
Helena for his relief 418 

The provisions of the ancient sea laws 
on the authority of the master to punish 
seamen 905 

The court will not adjust very exactly 
the balance between the gravity of the of- 
fense and the quantum of punishment 905 

A mate will not be held responsible as a 
joint trespasser in assisting the master, in 
obedience to his orders, in infficting pun- 
ishment on a seaman, unless obviously and 
grossly excessive and unjust 905 

A settlement for damages for a tort made 
after suit brought, and in the absence of 
libellant's proctor, upheld, where fairly 
made, and consideration not apparently in- 
adequate 301 

Wages — Eight to. 

A person shipped as steward for a voy- 
age at sea cannot recover wages as such, 
where he was utterly incompetent, and 
willfully negligent, though he was contin- 
ued in service for the voyage 592 

Seamen are entitled to pro rata wages 
where voyage is interrupted without their 
fault 37 

Seamen are entitled to three months' ex- 
tra wages where the vessel is cast away 
by the master. Rev. St. §§ 4526, 4582, 4583 362 

Where the loss is without iiie owner's 
privity, he is liable only to the extent of 
the proceeds of the vessel, after payment 
of wages to the termination of the voyage,. , 362 

Seamen of vessel lost on homeward voy- 
age are entitled to wages to the time of 
discharge of cargo on outward voyage, but 
not for any of the time she remained in 
port ,. 211 

It is the right and duty of the mariners 
of a neutral ship, after capture, and even 
after condemnation, to remain by the ship, 
while there is any hope of recovering the 
property ■ 407 

A seaman, shipping at Maine and dis- 
charged in New Orleans, at his own request, 
is not entitled to wages for the entire voy- 
age, or to extra wages, as for a discharge 
in a foreign port. Act 1803, c, 9, § 3 383 

Nor is the consent of a consul or a com- 
mercial agent necessary to render his dis- 
charge valid 383 

A seaman so severely chastised, with an 
improper weapon, because of insolence, as 
to be necessarily left behind at a foreign 
port, is entitled to wages to the last port of 
delivery, but not to benefit of Act Feb. 28, 
1803 399 

Seamen engaging for service in time of 
war held only entitled to customary peace 
wages, from the time peace took place 86 

Foreign coin paid seamen on their dis- 
charge abroad is to be valued at its rate 
in the home port, under the laws of the 
United States; otherwise, where payment 
is a voluntary advance 961 

Settlements of wages and other terms of 
discharge, made by a consul, may be in- 
quired into or varied where he acted with- 
out statutory authority 481 

The action of the consul in the discharge 
of seamen in a foreign port is not con- 
clusive upon the court .1199 
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Wages — Kemedies for recovery. page 

Seamen have a triple security for their 
wages, the vessel, the owner, and the mas- 



ter 
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A mortgagee in possession is liable for 
the mate's wages J-0 

The owner of a vessel, although his name 
is not stated in the shipping articles, and 
although he sells the vessel subsequent to 
their execution, is liable for seamen s 
wages • •. • 211 

The lien for wages attaches to the ship 
and freight, and their proceeds, into whose- 
soever hands they may come, and takes 
priority of all other claims. . . .■ 407 

Tlip approval of a consul is not absolute- 
ly necessary to the maintaining of a suit 
by foreign seamen 

Deviation is no ground of entertaining 
suits by foreign seamen for wages, where, 
by the articles, they have stipulated to sue 
in their own country only - 

A discharge, actual or constructive, enti- 
tles the seaman to sue for wages at once, 

though the stipulated time of service has 

not expired 961, 974, 977 

A report of seaworthiness made by ma- 
rine surveyors, upon the crew demanding 
to leave on account of unseaworthiness, is 
not conclusive, in a subsequent action for 
wages, after leaving ooo 

Seaman, who needlessly brings suit sep- 
arate from his fellows, not allowed costs. . 961 

Deductions : Extinguishinent, etc. 
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The value of articles lost by a seaman's 
negligence may be deducted from his 
wages - • 

A deduction is allowed to the amount of 
loss actually sustained by a vessel detained 
in port by the wrongful absence of a sea- 
man • • ■ • 

The master has authority to displace the 
mate and all subordinate officers during the 
voyage, being responsible for an abuse of 
his authority • • • 

"Where the only defense set up to a libel 
for wages is desertion, a sum less than that 
due will not be awarded because of mis- 
conduct not amounting to desertion 

The capture of a neutral ship operates, 
at most, only as a suspension of the con- 
tract for wages, and the seaman is entitled 
to full wages, if, without fault of his own, 
he is unable to complete the voyage 

The seaman loses his wages on a sentence 
of condemnation, unless there is a restitu- 
tion of tiie property, or its value, with an 
allowance for freight, in which case the 
lien operates thereon 

Where only part of freight is allowed, 
wages are diminished in proportion • . 

It is not a desertion for a mariner to 
leave a ship at a port from which it intends 
to start on a voyage not named in the ship- 
ping articles • 

The question as to deviation in a voyage 
is to be determined as a question of fact 
upon the evidence 

A seaman is justified in leaving the vessel 
through fear induced by cruel treatment 
and threats 

Section 5 of Act July 20, 1790, designates 
the oniy case in which a forfeiture of wages 
is peremptory 

To forfeit wages under such act, an en- 
try must be made in the log book of the 
time of absence 

Such entry must state substantially that 
the absence was without leave, and must 
be made on the day the seaman absented 
himself • • • ,•••■••• 

The return within the 48 hours, in order 
to save a forfeiture, must have been uncon- 
ditional, and a return to duty generally. . . 

Independently of statute, a desertion in- 
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CUTS the penalty of forfeiture of all wages 
antecedently due 874, 977 

Imprisonment under clause 7, Act July 
20, 1790, prevents forfeiture of wages un- 
der clause 5 » — 37, 321 

But the cost of commitment and support, 
and the charge for a person necessarily 
employed in the imprisoned seaman's place, 
may be deducted 321 

SEIZURE. 

Court officers having custody of property 
seized, pending suit, are responsible for loss 
or injury sustained by want of due dili- 
gence 746 

SET-OFF AND COirNTER- 
CXiAIM. 

Damages for use and occupation may be 
the subject of set-ofE 204 

SHIPPING. 

See, also, "Maritime Liens." 

Public regulation: Title to vessel. 

Sufficiency of allegations of complaint in 
action against collector of customs for pen- 
alty under Act 1852, § 24.' • • 

A boat licensed as a ferry boat, but fre- 
quently making trips beyond her ferry lim- 
its, is not exclusively engaged in ferrying, 
and is subject to inspection. Act 1852. . . 

Vessels engaged in commerce wholly 
within a state are not subject to inspection, 
under Act 1864 , 

The act of 1864 does not extend the re- 
quirement of the act of 1852, concerning 
the inspection of hulls, etc., _to_ vessels en- 
gaged in commerce wholly within a state. . 

Construction generally of the act of June 
8, 1864, relating to the inspection of hulls. 



etc. 

Character of vessel, as to whether or not 
it is a "canal boat," within the exemption 
from liability for marine hospital tax (Act 
July 20, 1846), how determined 

One having neither the actual nor con- 
structive possession of a vessel, nor the 
right of possession, cannot transfer a good 
titie thereto • 

A power of attorney authorizing a per- 
son to receive a vessel from her command- 
er, and to sell her, does not give the right to 
sell the vessel until possession is delivered. 

A libel by moiety owners for sale of a ves- 
sel cannot be met by a motion founded on 
affidavits to continue possession of vessel 
on giving security • 

A sale will be ordered where moiety own- 
ers cannot agree as to control and employ- 
ment of vessel • .. • • ;: - 

Where the equal half ownership and dis- 
agreement is denied, claimants will be al- 
lowed to retain possession, pending the hear- 
ing, on giving security 

The master. 

To justify a sale of ship or cargo by the 
master, it must appear that it was neces- 
sary, that it was made in good faith, and 
that he was unable to communicate with 
the owners before the necessity of action 
became imperative 

A sale of the cargo of a stranded ship 
by the master is unnecessary, and therefore 
void, if he could have transshipped or stored 
it, or if he had any other alternative which 
a prudent owner on the spot would adopt. . 

The refusal of the purchaser to permit his 
vessel to be used for transshipment estops 
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him from claiming that the sale was neces- 
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sary 

A sale on unconscionable terms to per- 
sons in a position to render salvage services 
will be set aside • 106 

Purchaser of cargo of stranded vessel, un- 
der void sale, allowed compensation, in the 
nature of salvage, for caring for cargo, but 
not the purchase money embezzled by mas- 
ter 108 



SliAVERY. 

A child of a slave is a slave of the person 
entitled to the service of the mother at the 
time of the birth 297 

Contracts for the sale of slaves are not 
enforceable after the passage of amend- 
ment 13 to the constitution 578 

No executory contract between a master 
and his slave can be enforced, either at 
law or in equity 438 

Right to freedom, and petition and pro- 
cedure thereon 60, 806, 898, 901, 904 

Jurisdiction under the fugitive act of 
1850 1174 



SPECIFIO PEBFOEMANCE. 

Equity will decree specific execution 
equally in behalf of the vendor as in behalf 
of the vendee 219 

Where only part of vendors were bound 
for a title, there is a want of mutuality, and 
a specific execution will not be decreed. . . . 219 

An executory agreement, or an imperfect 
conveyance, without a valuable or meritori- 
ous consideration, will not be enforced in 
equity 867 

The relation of son-in-law does not con- 
stitute such a consideration 867 

A deed of general warranty may be good, 
although it may not contain, technically, 
the five covenants which such an instru- 
ment usually contains 219 

STATES. 

The validity of a decree of the congress 
of the state of Tamaulipas cannot be called 
in question 460 

A resolution of the Tamaulipas congress, 
passed after the lands in dispute had be- 
come a part of the territory of the state of 
Texas, is not binding as res judicata 460 

STATUTES. 

Where the language used in a revision 
cannot possibly bear the same construction 
as the original act, full effect must be given 
the new enactment. 318 

When a revising statute covers the whole 
subject-matter of antecedent statutes, it 
virtually repeals the former enactments, 
without express provision to that efiEect. . . . 910 

TAXATIOSr. 

A change in the assessment, made after 
the return, without the knowledge of the 
owner, who complied with all legal require- 
ments, wiU vitiate a sale for nonpajTnent 
of taxes 71 

To bind the owner by a tax sale the land 
must have been proceeded against in the 
name of the real owner, or by such a de- 
scription as will clearly identi^ it 883 

The right of redemption is against the 
person possessed of the title at the time of 
redemption 127 



TEHDBB. 

Page 
A refusal to take goods purchased dis- 
penses with the necessity of a tender 1049 

A tender admits the cause of action in 
admiralty as at law 1027 



TIME. 

"Months," as used in Dall. Pa. Laws, 
112, requiring mortgages to be recorded 
within six months from their date, means 
calendar months 469 



TOKTS. 

Suit will lie in personam, as well as in 
rem, for marine tort 171 

TOWAGE. 

A tug, exercising that degree of caution 
and skill which prudent navigators usually 
employ in similar services, is not liable. ... 41 

Miscalculation, resulting in failure to 
reach a bar at high water, and the ground- 
ing of the tow, is negligence rendering the 
tug liable 41 

The vessd in tow must watch her own 
course, and be prepared to follow the ma- 
noeuvre of the tug 319 

Owners of steamer towing a flat boat at 
a low stage of water in the Ohio river hdd 
not liable as common carriers for a loss, in 
the absence of negligence or want of skiU 
in navigation 36 

Tow boat Jidd guilty of negligence in navi- 
gating close to shore, through anchored ves- 
sels, and in not anticipating sudden anchor- 
ing of vessels ahead. 238 

TRTATi. 

A verdict agreed upon after a juror has 
separated from his fellows by mistake, and 
returned, may be allowed to stand, in the 
discretion of the court. . • - 832 

A finding in pounds, when damages were 
laid in the dedaration in dollars, is no cause 
■for arresting judgment 929 

The conclusion from facts found in a spe- 
cial verdict must be drawn by the court. . 904 

The courts on rendering judgment on a 
verdict assessing damages, cannot add in- 
terest from a time anterior thereto 940 

TROVER AJSTD COMVERSIOW. 

The owner of gold-bearing bonds, convert- 
ed by an agent, may recover, at his election, 
their value as damages, or the amount re- 
ceived by the agent as such 77 

TRUSTS.- 

A trustee is only bound to manage lands 
conveyed on an undefined trust with the 
same diligence as he does his own prop- 
erty 816 

The trustee is not answerable to the rep- 
resentatives of the cestui que trust for acts 
done with the latter's approval. 816 

A trustee is not chargeable with failure 
to rent unproductive property, or to inclose 
open lands 816 

The trustee is bound to pay taxes, if in 
funds, or he may advance his own money, 
and charge it against the property in his 
hands ^ 816 
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The trustee may sell at private sale, where 
the trust is general, and no mode of sale is 
prescribed , 816 

A trustee, if acting in good faith, is jus- 
tified in selling for fair market value, 
though special circumstances enhance value 
to the purchaser 816 

Money received by a person as trustee un- 
der a marriage settlement contract, signed 
and sealed by him, held a debt due by spe- 
cialty, though there was no substantive cov- 
enant by him to accept the trust 876 

Creditors of an insolvent trustee need 
not be made parties to a bill against his 
administrator for an account 876 

In a suit to enforce a trust created by a 
person since deceased, and also to set aside 
certain conveyances procured from her 
heirs, as alleged, by fraud, the administra- 
tor of the ancestor, and the heirs or their 
representatives, are properly joined as com- 
plainants 667 

The original trust may be enforced 
against a son of the trustee, who assisted 
his father in a scheme to get possession of 
the trust estate, for a grossly inadequate 
consideration 667 

A deed made by a bankrupt to the trus- 
tee, in pursuance of the requirements of the 
insolvent law, is a revocation of a prior 
trust 210 

Courts of law, in the exercise of chan- 
cery powers, can enforce conveyances in 
trust ^tl2 

While a trustee cannot be charged with 
negligence or maladministration not set out 
in the bill for an account, it may be con- 
sidered in fixing his compensation — 816 

Trustees are entitled to compensation by 
way of commissions 816 

Fees paid for professional advice as to the 
execution of the trust are chargeable 
against the trust; otherwise as to fees in a 
litigation of the trustee's account 816 

XTStTBY. 

Where the principal of a loan is to be re- 
turned at all events, any profit made, or 
loss imposed upon the borrower in addition 
to the legal rate of interest, is usury 927 

Adding exchange on the place of the 
payee's residence, where note is made and 
payable in another state, held to render it 
usurious 927 

The assignee in bankruptcy, of one of 
two joint makers of a note and mortgage, 
cannot (in Wisconsin) maintain a petition 
to declare the securities void for usury. . . . 209 

VBHTDOR AND PtTRCHASER. 

See, also, ''Specific Performance." 

The purchaser of lots in the city of Wash- 
ington, by the square foot, is not bound to 
pay for a proportion of the alleys, if there 
be no special agreement to that effect 65 

Defect of title will not relieve a pur- 
chaser in undisturbed possession from pay- 
ment of the purchase money, there being no 
fraud or misrepresentation; but he must 
rely upon his covenants 1176 

A reasonable time, only, can be allowed to 
a vendor to execute his part of the contract. 219 

The registry of a mortgage not executed 
in such manner as to authorize its record 
is not of itself notice 12 

Equitable lien of assignee of bond for 
purchase money will not be enforced, as 
against other lienors, after 15 years delay. . 893 

A purchase money lien does not pass to 
the transferee of a note taken in part pay- 
ment 246 
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The vendor's lien is not waived by the 
subsequent taking of a mortgage, and it 
takes precedence over a judgment lien ac- 
quired between the date of the transfer and 
the mortgage 503 

WAR. 

See, also, 'Tiimitation of Actions." 

A mere declaration of war does not con- 
fiscate enemy property or debts due to the 
enemy, nor vest such property or debts in 
the government 177 

A seizure by the marshal under the con- 
fiscation acts, upon written order of the 
United States attorney, is sufficient to give 
jurisdiction of the res :••••.• ^ 

A judgment in confiscation proceedings is 
not subject to collateral attack 2 

A decree condemning property under the 
confiscation act cannot be collaterally as- 
sailed by disputing the recitals of the rec- 
ord as to seizure 384 

The seizure by military authorities of un- 
accepted drafts, where the drawer and 
drawee are citizens of different states in 
rebellion, passes no title to the United 
States to the money in the hands of the 
drawees, as such drafts are void 177 

Nor does the possession of such drafts 
give the right to take physical possession 
of the moneys of the drawees 177 

A person seizing such moneys or compel- 
ling their payment is liable therefor, not- 
withstanding he was acting as a military 
commander 177 

Nor is the seizure of such moneys under 
such circumstances validated by Act March 
2, 1867 177 

The civil war did not end as to Arkansas 
until the proclamation by the president so 
dedaring it 384 

WILLS. 

A wiU devising real estate Jidd to be an 
execution of the stipulations in a bond be- 
fore marriage, in the nature of a marriage 
settlement 516 

A codicil confirming a will is in law a re- 
publication of the will so as to pass real es- 
tate intermediately purchased 444 

A legacy to a granddaughter by codicil, 
"in lieu" of a devise in the will to her moth- 
er, since deceased, is a revocation of the 
original devise to the mother ... 444 

The revocation by codicil as to one child, 
without a devise over, of her share of a de- 
vise to "all surviving children in equal 
divisions," does not pass such share to the 
other surviving children 444 

A general devise of all testator's property 
for "life, and to do with as she sees proper 
before her death," held to give a life estate 
in land with power of disposal, in fee dur- 
ing her life - • . *26 

Payment of general and specific legacies 
where fund set apart for payment of debts 
was inadequate, and a sale of the whole es- 
tate was directed 943 



WITNESS. 

An expectant or contingent interest will 
not disquali:^ a witness 836 

It is no disqualification of plaintiff's wit- 
ness that he is a surety in plaintiff's ad- 
ministration bond 691 

A strong bias in favor of a party goes to 
the witness' credibility, and not to his 
competency 836 
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A person having an exclusive riglit to a 
patent in a certain territory, but no interest - 
in a certain county, or in the suit for in- 
fringement therein, may testify for plain- 
tiff . 548 

The record of conviction in a criminal 
prosecution, or a verdict in a civil suil^ is 
inadmissible in favor of a person testifying 
therein, in an action by him 548 

On motion for a provisional injunction, 
the verdict in another suit in which plain- 
tiff testified may be admitted in evidence in 
the discretion of the court 548 

In a proceeding by an assignee for relief 
from a mortgage for usury, the mortgagors, 
though not parties, are not competent 
against the executors of the deceased mort- 
gagee, to testify as to transactions Tvith or 
statements made by testator. Act March 
3, 1865 209 

The court will instruct the jury to disre- 
gard the testimony of a witness who, upon 
cross-examination, is shown to be interest- 
ed 204 



WRITS AND N"OTICES OF 
SUITS. 
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^ Deputy clerk of district court held author- 
ized to sign process in his own name. Act 
March 3, 1^1 2 

If all the defendants in ejectment inhabit 
the same house, and this appears by the 
marshal's return, it is sufficient to deliver 
one copy uey 

Sufficiency of return of marshal of service 
of declaration in ejectment 1167 

An affidavit of service is only necessary, 
where the service is not made by an officer 
of the court ngy 

Service by publication is resorted to only 
when personal service is not practicable 
within a reasonable time, and by the exer- 
cise of reasonable diligence. Act June 1, 
1872 ; 220 

The order directing an absent defendant 
to appear, plead, etc., must be made by 
the court in term 220 
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